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- Comparative Tables showing seriatim the Volumes ‘and 
Pages of all Indian Law Journals and Reports for the. - 
period specified at the top of each table, withthe 
* corresponding Volumes and Pages of Indian Cases. | 
48 LL R, ALLAHABAD SERIES, FOR J. ANUARY-FEBRUARY, 1926. - . 
ris = == a enc aa == i 
EES | a fi b's 
SRS LAN 
; Names of Parties. RER ; Names of Parties. : Bag 
6 Ede jg Ede 
E 558 | 2 ees, 
a ean > a 
1 | Shiva Nath Prasad v. Tulsui Ram ... | 89 480| 67 | Bishnath Singh v., Basdeo Singh ... | 8B 484 
4 | Faqir Chand v. Sant Lal 89 291 70 | Nageshar Rai v. Nand Lal 88 908 
6 | Kashi Prasad v. Mathura Prasad .. | 89 286 73 | A. L. Browne v. H. A. Pearce 9 Y2 
9 | Jagannath Prasad v. Jugal Kishore 89 492 77 | Tajammul Husain v. Banwari Lal .. 8 752 
12 | Jogamaya Dasi v. Tulsa a 89 444 81 | Darshan Das v. Bikramajit Rai ~~ | 89 953 
17 | Muhamdi Begam v. Tufail Hasan .. | 92 260| 88} Fateh Singh v. Gopal Narain Singh 89 1013 , 
19 | Zorawar Singh v. Bhagwan Singh... | 89 427| 94 | Agha Husain v. Qasim Ali a | 89 1018 
23 | Emperor v. Kamlapati Panth OI 5l 97 | Makundi Singh v. Parbhu payaka . 190 2 
27 | Zahur Ahmad v. Taslim-un-nissa .. 9 404] 104 | Kehri Singh v. Thirpal 92 282 
31 | Bhakta Shiromani v. Sital Nath 88 1018] 121 | Sultan Begam v. Sarvi Begam 90 274 
34 | Shiam Lal v. Radha Ballabh 88 822| 126 | Kishan Deiv. Sheo Paltan .. | 90 358 
44 | Brij Raj v. Ram Sarup 90 749} 140 | Emperor v. Ram Harakh Pathak .. | GO 913 
-58 | Muhammad Shafiq-Ullah Khan v. -| 145 | Ram Kunwar v. Govind Ram =... | 92 414 
Nuh-Ullah Khan 88 954| 150 | Mulraj v. Indar Singh 92 47l 
60 | Kanhaiya Lal v. Bhagwan Das e | 89 1053 
, 24 ALLAHABAD LAW JOURNAL, ror JANUARY-FEBRUARY, 1926, 
1 | Kuar Mata Prasad v. Kuar Nageshar i Jawahir Singh v. Udai Parkash ..| 93 216 
Sahai 5| 91 37101 100! Maharaj Bahadur Singh v. Seth 
13 | Ram Pratab Ohamria v. Durga Pra- Hukum Chand 93 219 
| gad Chamria : O2 633; 105 | Lal Chand Marwari v. Ramrup Gir | 93 280 
21 | Mahadeo Sahu v. Sarju Prasad 112 | Ghurahu Das v. Shakalraj Das . | QE 59 
Tewari 91 871] 116 | Bakhtawar v. Sunder Lal . n | 90 992° * 
26 | Narain Das v. Ram Chandra 99 116 120 | Ahmad Husain Khan v. Hardlal ... | GO 243 
30 | Amir Ahmad v. Emperor 91 47] 122 | Dwarka Prasad v. Makund Sarup ... [90 290 
33 | Sourendra Mohan Sinha vy. Hari Pra- 125 | Jeut Koeri v. Mathura Koeri $.. 90 787 
sad Sinha, 91 1033 | 128 | Amir Hasan Khan v. Emperor -;| 91 37 
48 | Bansilal Abirchand v, Ghulam Moh- 129 | Gulab Dei v. G. I. P. Railway |... | 9O 99 
bub Khan, 92 760] 130 | Bachan Singh v. BijaiSingh — |.90 238 
52 | Lal Bahadur Lal v. Kamleshar 133 | Akbar Ali v. Raja Bahadur 2 (9l, 3t o 
„e Nath .. | Q0 988| 137 | Sheo Prasad v. Naraini Bai .. | GO 938 
56 | Ram Sarup v. Gaya Prasad - SU 180] 148 | Emperor v. Bhinta, 21 È 53 
63 | Jagat Narain Lal v. Hawaldar 9p 287] 149 | Bachan v. Raghunathe .. | 92 264 
e65 |, Pirthi Nath v, Kunji Kunwar - “SQ 369 | 150 | Panna Lal v. Emperor + eG 40 
67 | Kedar Nath v. Bismillah Begam ..| 90 7 151 | Debi Din v. Emperor .. | QE 959 
69 | Fatima-ul-Hasna v. Baldeo Sahai ... | 93 241 153 | Daud Khan v ‘Emperor we | OTe 48 
80 | Sultan Muhammad Khan v. Em 155 | Munir v. Emperor 91 533 
`~ peror 90 926 | 161 | Kashi Prasad v. Emperor | 92 588 
e 83 | Bisheshar Prasad Pandey v. Raghu- A 162 | Kadhori v. Empéror i 92 452 
bir 90 353} 163 | Ram %rup v. Emperor aa | 92 426 
88 | Ahmad Husain v, Muhommad Qasim 165 | Shyam Sunder Sinha v. Einporor we | Tobe 
91 | Dip Pra 80% 167 | Suparia i Si Ga 
_91 | Dip Prakash Dra. aria v. Engperor- 
ip Prakash v. (Bohra Dwarka Pra 90 83 | 168 | Raghunath Than ve Erħperor | 91 888 
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°. . 24 ALLAHABAD LAW JOURNAL, ror JANUARY-FEBRUARY, 1926—concld, 
ee ate ae 
#170 Kalka v. Ranjit Singh a | OE 704} 224| Emperorv. Daulat Singh 92 743 
171 | Khamahi v. Emporer .. | 92 584| 225 | Mohammed Ayub v. Surajpal Singh 91 783 
1#3 | Abdul Hafiz Khan v. Emperor ...| 92 44l | 227i Lallan Misir v. Ram Richcha -» | 93 690 
“176 | Abdullah v. Badr-ul-Islam .. | OE 9344 228 | Emperor v. Kesar ` . 192 591 
178 | Chhidda v. Emperor 2 | 92 463} 230 | Jalal Uddin v. Emperor san | 92 ‘857 
- 180 | Ram Natà v. Emperor , ... | 94 897 235 | Gopal Das v. Baij Nath . | 91 930 
* 85 ¢ Mittar Sain v, Data Ram ma | 9O 1000 | 239 | Faujdar Mahto v. Emperor . | 91 815 
208 3. Kallu v. Emperor 91 808] 241 | Radha Kishun v. Kashi Nath . | 92 510 
219 en Prasad v. Kunj Behari tai 91 790} 244 | Muhammad Ibrahim v. Ram Ohan- 
215 adura v. Emperor 92 460 dra 92 514 
216 | Banwari r. Emperor .. {9I 8147 248 | Kunwar Chiranjit Singh v. Har Swa- 
_ 217 | Banwari Lal v. Jhunka o | 92 454 Tup 94 782 
22b) Qazi Fariduddin v. Emperor ks | 94 694 
an 50 I. L. R, BOMBAY SERIES, ror January FEBRUARY, 1926. ‘ 
1 ee Spinning and Weaving 69 | Parashuram Shamdasani v. Tata 
: Ltd. v. Climax Industrial Industrial Bank 91 153 
Suaia Oh 847 84 | G. L P. Railway Co., Ltd. v. Chandu- . 
82 | Leoh Moses v. Soloman: 92 367 lal Sheopratap 2 548 
34 | Emperor v. Byram Nowroji Ga- 87 | Commissioner of Income Tax, 
° madia 9I 949 Bombay v. Sanjana & Co, Ltd. ... | 92 517 
42 | Emperor v. Nathu Kagpurchand 94 | Vishwanath Shamba Naik v, Ram- 
Ca Marwadi 86 66 krishna 92 537 
49 | Raghunath Rithkaran y. The Tm- - 107 | Chunilal Mokamdas v. Mre. E. Chris- 
“ perial Bank of India, Ltd. a | OI 342 topher .. | 92 368 
56 | Emperor v. Dawood Kazi .- 93 225! 111 | Emperor v. Ramnath Mahabir 93 690 
, 28 BOMBAY LAW REPORTER, FOR JANUARY:FEBRUARY, 1926. 
° 1, Bai Shanta v. Umrao Amir Malek.. , 93 151; 141 | Framroz LEduljee Dinshaw v. . 
11 | Mabel Panton v. Administrator Gene- Mahomed Essa 94 21 
ral of Bombay 93 161] 143 | Navanitlal Hurjivandas v. Purshot- 
25 | Jamshedji v. Becretary of State for tam Hurjivan 94 11 
India 93 184! 148 | Purshottam Hurjivan v. Navanitlal 
46 | Bapu Hambira Patil v. Shankar Hurgovandas 94 15 
- Bahu Patil 93 213} 158; Emperor v. Shafi Ahmed Nabi s 
49 | Kasamkhan Abmedkhan v. Kaji Ahmed -.. | 92 212 
Abdulla 93 135} 161| Saklat v. Bella a | 92 200 * 
60 | Kasamkhan Ahmedkhan v. Kaji 173 | Vaithialinga Mudaliar v. Srirangath 
Isub 93 127 Anni 2 85 
64 | Lambodar Dhonddeo Deo v. Dharani- 187 | Homeshvar Singh v, Jugal Kishore ¢ 
dhar Ganesh Deo 93 195 Marwari 90 596 
67 | Collector v. Manager, Kurla Estate | 93 142] 193 | Farid-un-nisa v. Mukhtar Ahmed... | B9 649 
91 | Krishnaji Vishram Nadkarni v. 204 | Soundara Rajan v. Natarajan 92 289 
Gangaji Ambaji Metry .. | 93 123] 211 | Bansilal Abirchand v, Ghulam ‘ 
2“. 73| Bhimanga Kumaji v. Venichand Mahbub Khan 192 760 
Fattechand 93 215] 21? | Ram Protap v. Durga Prosad 92 633 
75 | Husensaheb Gajbarsaheb v. Hasan- ` 226 | Jagjivandas Jamnadas v, .Nagar| . 
sahep Sayad Abdul 93 218 Central Bank Limited S 3 619 
-78 | Husseinsaheb Haidarsaheb v. Babaji 232 | Girdhardas Coorji v. Kerawala 
. Dhonddev we | 93 222 Karsandas & Co, 2 622 
| 99 | Empsror v. Kazi Dewood Kazi aa | 93 225| 237 | Indaji Majaji v. Cooverji Nowroji 
ə 89 | Ravishankar Jagjivgn v. Savailal Gamadia . | 93 852 
Krigbnalal .. | 93 240] 243] Von Wulfing v. Jivandas & Co. .. | 93 857. 
92 P Emperor v. Fakirbhai Nathubai ...| 93 244 | 264 | Mahomedalli Allabux v. Jafferbhoy v. 
95 | Emperor v. Umșji . Aprishnali Abdullahbhoy Lalji 93 918 
~ Sonavani 93 159; 272) Emperor v. Abasbhai Abdul : 
98 | In*re Ishvarlal Maneklal Trivedi... | 93 158 Hussein 93 “0664 
99 } Emperor v. Tarak Das Gupta .. | 93 2474 281 | Emperor v. Kutubuddin Khan Ash- n 
* 103| Emperor v. Dorsbéhah *Bomanji raf Khan m | 93 881 ° 
z é Dubash .. | 93 232 | 288) Inre Mahomed Azam > en | 93 891 
111 | Emperor v. Ramnath Mahabir .. | 93 690} 291 | Emperor v. Framji Bomanji Banaji | 93 896 
115 | Emperor v. pease Valji e To be 293 emperor v. Achaldas Jethamal .. | 93 70? 
` printed 297 | Emperor v. Pandu Ramji we | 93 992 
4126 | Mrs. Flora Sagsoon v. Ardeshir E. 298 | Emperor v. Maridas Lazar 93 1051 
- |° Mama ' ; . Si Tobe f 300| Emperor v. Shankar Narayan 
4 printed. Gosavi we 193.1053 
38 “Pastdnjis Shapurii v. Jêmshedji . 3. 
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28 BOMBAY LAW REPORTER, ror JANUARY-FEBRUARY, 1925- concld, _ 4 
a Ea > T 3 
302 | Inre Mangru Feku Momin To be 309 | Shankarlal Purshottam ‘Gor. . 
printed. Dakor Temple Committee 34 47 
305 | Narayan Govind Deshspande v. 328 | Rachel Benjamin v. Benjamin Solo- . 7 
. «1° Dhondo Krishna Tathe +. | 9% 76 mon Benjamin 194% 59 
307 | Rupchand Ganesh v. Bhogilal Ratan- 347 | Vasantrao Govindrao, Prabhakar y. . Kan 
: chand Sa 72 Nanabhai Sadanand “1 OF Bose 
583 I, L. R, CALCUTTA SERIES, ror January-Fepevary, 1926. * 
l Bhupendra Narayan Singh v. Madar 88 | Bansflal Abirchand v. Ghulam | ® 
: Buksh 92 681 Mahbub Khan 92 760 
6 | Bhupendra Narayan Singh v. Nara- 95 | Chandi Charan Mitra v. Ashutosh á 
pat Singh 90 607 Lahiri 94 068+ 
l4 Bidyadhae Bachar v. Manindra Nath 101 | Reference from the Munsif, 4th len, 
Das 89 726 Court, Habiganj, In re 89 299 
34 | Meher Bano Khanum ~v. Secretary 103 | Bhagat Brothers, Ltd., In re 88 905 
of State for India . 89 997] 115 | Counsel v. Sukumari Devi 91 417 
42 | Naresh Chandra Bose v. Krishna 133 | Barber v. Debenham 90 4 
i Bhabini Dasi e | 94 997 | 129 | Samserali Hazi v. Emperor 94 736 
46 | Forbes v. Ali Haidar Khan -- | 90 308| 13% | Nagendra Nath Palit v. Rabindra 
51 | Dwijendra Nath Mullick v. Gopiram Nath Deb 94 212 e 
| Gobindaram 89 200; 157 | Kabatulla v pamo 90 542 
© 65 | John Batt & Co. (London), Ltd. y. 163 | Ramkumar Sewchand Roy v. Nanu- . 
Kanoolal & Co. 95 ram Poddar aa | 94 657 
76 | Emperor v. Isabella Coal Company 89 139 ,” 
_ 43 CALCUTTA LAW JOURNAL, ror January-Feprvary, 1926. 
1 | Bansilal Abirchand v. Ghulam Mah- 108 , Debendra Nath Sinha v. Nagendra 
bub Khan 92 760 Nath Sinha 95 245° 
8 | Homeshwar Singh v. Jugal Kishore 110 | P. Banerjee v. Bepin Behary Ghose 95 79 
Marwari 90 596] 113 | Beni Madhab Sapui v. Jadu Nath 
14 | Ram Protap Chamria v. Durga Pro- kan Te -- 194 907 
sad Ohamria .. | 92 633] 116 | Sivadas Dutta v. Birendra Krishna 
23 | Saklat v. Bella .. | 92 200 Dutta 94 844 
37 | R. M. Watson v. F. E. Watson 94 528 | 126 | Jatindra Ohandra Banerjee v. Mur- 
‘41 | Vernon Milward Bason v. A. H. alidhur 94 873 
Skone 94 532] 132 | Rahimuddi Meaji v. Amina Bibi ... | Q4 920 » 
45 | Port Canning and Land Improve- 135 | Beni Madhab Mukhopadhya v. Sar- 
: ment Oo. Ltd. v. Achhiruddi bananda Barman 95 130 
Mollah 92 37ļ| 142 | Sarajubala Roy Chowdhurani v. 
51 | Kuar Mata Prasad v. Kuar Nageshar À Kamini Kumar Chowdhury | 94 BIL 
Sahai 91 3701 “146 | Gnanada Gobindo Ohoudhuri v. 
67 | Shati Ahmed Nabi Ahmed v. Em- Nalini Bala Debi Sq 837 
peror 92 212| 152 | Radha Nath Dutt v. Ohandra Kumar 
70 | S. Soundara Rejan v. C. M. Nata- Dutt OI 718,. 
5 rajan 92 289] 155 | Jamini Mohan Sarkar v. Nagendra 
19 | Superintendent and Rememberancer Nath Pal 89 1000 
of Legal Affairs v. Kiran Bala 171 | Hem Chandra Jelia y. Satya Kinkar 
Dasi 93 73 Son n. OT 935 
83 | Nagendra Nath Roy v. Jugal Kishore 176 | Samserannessa v. Abdus Samad ...| 931018 
Roy 90 281] 180 | Mohendra Nath Roy,’ v. ee y 
94‘ Gopiram Bhotica v. Bisseswar Dutt | 93 1 Chandra Nandy B4 5 
100 | Mahomed Rafique v, Emperor .. | 93 70] 184 | Lal Mea v. Emperor’ n.d 91038 9 
184 | Santosh Kumar Roy y. Rakhal Chan- 187 | Sudhir Changra Dass v. maduma . 
dra Hazra ... | 94 740 Chaudhurani ~ * O4 616 
202 | Victor v. Kin&-Empéror 93 961 
at 30 CALOUTTA WEEKLY NOTES, ror January, 1926, : . 
169 jan Narain Dhanj Deo v. Ku- 186 | In the maiten of Rajendra Kumar | A 
mar Gangananda Singh .. | 89 737 Dutta 94 893 . 
173 | In re Gopaldas Aurora . | 9% 793] 190 | Superintendent and Rememberancer 
0178 | Jorina Aktar Khatun v. Hafizuddin | . e of Legal Affairs v. Sader Saik 9I 701 
Khan 90 6331 192) Kalidas Raha v. Deodhari Mistri .. Not ; 
180 | Upendra Mohan Roy Chowdhury v. reportgble.” >e. 
Narendra Mohan Roy Chowdhury | 9O 8784 193 | Kondapalli Vijayaratnam `v. Manda- eens 
183 | Low & Co. v. Hazarimull Babu 94 786 gka Sudaregna Rgo . .. | 89 733 
. 8 196 | Hashmat Alie, Nasi ul-Nisa -.-| 88 114 d 
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Eke E . 80 CALCUPTA WEEKLY NOTES, ror January, 1936—coneld. 
a -— == = akan 
199 | | Official Trustee of Bengal v. W.G. | 233 | Surendra Narain Sinha v. Bejoy 
Bowden ' 94 857 Singh Deodhoria 89 785 
fok | Taraprosad Sau v. Madhu Sudan 236 į Satya Neranjun Shaw v.: Karnani 
| Giri 1 OF 12 Industrial Bank, Ltd. . | OS +56, 
* | +209 Gopiram Behariram v. pegs, East 238 | Hari Mati Dasi v. Hari Dasi Dasi .. | 88 1041 
“= je Indian Ry. andO.&R R 94 762 | 240 | Mohammad Keshab v. Emperor ...| 91 703 
214 [-Sachindra Lal Mitter v. Panchahon 242 | Baijnath Singh v. Vally Mahomed 
- ter «. | 94 871 Hajee Abba . | 86 332 
215 alliant v. Eleazar ` “© | 87 513 | 248 | Lucia Jacob v. David Alexander 
218 | Maung Bya v. Maung Kyi Nyo .. |90 198 Wills 89 824 
229 Radha Kissen Goenka v. Thakursi- 254 | Brajaballav Ghose v. Akhoy Bagdi | 93 115 
das Khemka 93 60] 259 | Ramanuj Rai v. Dakshineswar Rai | 93 101 
9310 Peosonna Kumar De v. Ananda 263 | Srinath Bhattacharya v. Jatindra 
° Ohandra Bhattacharjee 93 86 Mohan Chatterji see 89 892 
TLL. R, LAHORE SERIES, FOR JANUARY-F'EBRUARY, 1926. 
1 | Nand Kishore v. Sultan Singh  ... { 93 1007 42 | Rugh Nath Dass-Ram Sarup v. Sul- 
4 | Khizar Hayat v. Allah Yar Shah ... | 93 1009 ' ger Bruderer & Co. .. |Q92 712 
10 | Kamir v. Mewaz | 931011 50 | Sheru v. Crown el O4 406 
® 42 | Sunder Singh v. Ram Nath «. | 93 1013 55 | Lal Chand v. Hans Kumar -- | 92 651 
45 | Orown v. Raj Pal x .. | 93 1052 61 i Jawahar Singh v. E. D. Sassoon & 
“47 | Relu Mal v. Ahmad .. | 92 947 Co. < a | 94 377- 
21 | Mir Dad v. Orown gi To be 65 | Chet Singh v Crown ww | AQ 401 
« | printed. 70 | Ghulam Jannat v. Crown a | 94 403 
30 | ‘Para Singh v. Crown 1 9q 131 73 | Qaim v. Nura .. | 94 429 
32 | Crown v. Piara Singh |l O4 199] -77 | Fitzholmes v. Crown | Tobe 
35 | Rang Ilahi v. Mahbub Ilahi 94 25 printed. 
* 40 | Roshan v. Nigabia „ |94 27 80 | Bhika Ram v. Crown n | O4 414 
j 84 | Rannun v. Crown - e 94 901 
8 LAHORE LAW JOURNAL, FOR January, 1926. 
1 | Abdul Khaliq v. Fateh Mohammad i 93 334 32 Ralla Singh v. Bishna wo | 93 355 
3 | Budhu Mal v. Gokal Chand na | 92 1015 35 | Shankar Das v. Shambu Nath m | 93 351 
7 | Dhani v. Biru | 93 337 39 | Singh Ram v. Kala 92 1012 
10 | Narain Singh v. Mohan Singh . 93 340 ra Wali Shah v. Bihari Lal a | 93 369 
. 13 | Punjab Akhbarat 4 Press Co. Ltd. ' Abdul Satar v. Udha Lal . | 93 695 o 
v. Ogilvie 93 314 Hi Jagat Singh v. Crown + oie To be 
A i | printed. 
49 I. L. R, MADRAS SERIES, ror Jsnosry-Fusrvary, 1926, E 
1 : Hope Prudhomme & Co. v. Hamel 38 Sait Siva Pratapa Bhattadu v. A. E. 
and Horley, Ltd. -1 88 307 | L. Mission To be 
18 ! Adusumilli Gopala Kristnayya ¥. -| | printed 
pa Adivi Lakshmana Rao ae To be 49 | Mahammad Raza Saheb Belgami. y v. 
| printed. | Sadasiva Rao | 92 918 
22 | The Commissioner of Income Tax, ! 71 | Kuppu Mudali, In re’ .. 0 659 
Madeas v. Krishna Chandra, Gaja- | 74 | Gam Mallu Dora v. Emperor ate O 297 
pathi Narayana Deo 91 940 98 | Janakiram Chetty v. Nagamony ‘ 
29 | 6 Ruktp Shetti v. Ramachandraya . -r92 342 | Mudaliar .. | 93 662 
e | ` 116 | Ayiswaryanandaji Saheb v. Sivaji 
e -e Raja Saheb . | 9Z 928 
*. e 30 MADRAS PAW JOURNAL, ror January-February, 1926, h ala 
1; Surendra Mohan eSinhaev. Hari 46, Karnam Venkatsubba Raov. Adina- | > 
Prasad Sinha 91 1033 ' rayana Rao | 92 472 
18 | Kuar Mata Prasad v. Kuar "Nageshar 48 | Narayanaswami Pillai v. Gopala- aise 
te Sahai SI 370 | krishna Naidu 92 “483 , 
34 | Palaniappa Chettiar’ v. Rajeswara 49 | Pazhaniandy Tarakan v. Murukappa ; 
; Sethupathi, Avl 92 366 ' Tarakan 92 124 
36 | Akella Kesavaramayya v. V isamsotti 51 | Arumuga Padayachi, In re 91 1009 
Venkataratnam 92 626 54 ? Addepalli Venkata Gurunadha | - 
> 39 | Bulkee Bee v:-Kaka Hajee Muham- || | Ramaseshiah v. Akella Kesava |- 
e. 0, mad Upmar 93 99): Ramiah - | 92 973 
42 | Ramaswami Goundan i Alagia 59' Raja Rajeswara Muthuramalinga 
` Singaperumal Kédavul -- #92 823 | | Sethupathi Avergal v. Secretary of j 
+ 44 | Kandasami Chetty, In re e.. | 92 862 | | State for India in Council n p92 31 
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50 MADRAS LAW JOURNAL, For Tanvany-Pesevary, 1996—coneld, - 
— = AAN $ 
63 | Commissioner of Income Tax, Madras 148 | Venkata Siva Rao v. Chittoori Rama‘ 
v. Krishna Chandra Gajapathi Kristnayya ease 92 198 
Narayana Deo ' 940 | 150 | Manepalli A EET v. 
67, | Mahadeva Aiyar v. Ramakrishna ` Thommandra Erikalappa .| | 92 Shs 
. Reddiar 653 |.153 | Parakkat Devaswom v. Venkata- 
72 | Vadrevu Viewasundara Rao Bahadur | ` chellam Vadhyar , 92 709 
oe v. Vannam Paidigadu : 485 | 157 | Rathan Singh’ v. Commissioner ot s 
75 | Venkatanarasimha Rao v. Hemadri Income Tax . | 921081 
Suryanarayana 92 202] 161 | Rajagopala Pandarathar v. Tiru- me 
77 | Krishnamachariar v, Municipal patitia Pillai 12 
Council, Srirangam 91 933) 172’ Unnamalai Ammal v. Abboy Chetty* 524 
79 Alagirisami Pillai v. Lakshmanan 176 } Gommissioner of Income Tax, Madras 
Chetty 92 1021 v. Messrs. King and Partridge .. . 92 913 
90 | Muthuvenkatarama Reddiar v. Offi- | ` 180 | Chittammal y. Ponnuswami Naicker 92573 
cial Receiver of South Arcot 92 398] 183] Sundaram Aiyar v. Thiyagaraja a 
94 | Rukmani Ammal v. Muthurama : Pillai eee Not * 
X Reddi „| 92 747 reportable. 
97 | Vasireddi Sree Ohandra Mouleswara 199 | Venkatesam Chetty v. Mothichand | . 
Prasada Bahadur v. Rameswara Gulabchand .. | 93 293 
Somayojulu 92 402} 194 | Rajendra Narain Dhanj Deo v, 
100 | Parasurama Mudaliar v. Muthuswami Kumar Gangananda Singh: ... | 89 737 
Pillai <. | OL 313] 200 | Kaliakkal v. Palani Koundan 92 533 
‘102 | Veerasami Mudali v. Venkatachala 205 | Sethu Konar %. Ramaswami Konar | 94 526 
,Mudali > {92 30] 208| Nidavolu Atchutam v. Ratnaji ...; 92 977 
107 | Mulkoori Gavariah v., Chenna 913 | Govindan Nair v. Kanhirthotikayil 
; Sariah a To be Ithalutty ` ow | 94. 337 
printed, 215 | Pattanayya v. Pattayya .. | S2 782 
112 | Kancherla Pushkaramba v. - Nagarat- 221 | Rajagopalachariar v. Sami Reddi ... | 93 49 
zamma se| Not 229 | Kathamuthu Pillai v: Subramaniam 
repo: table. Ohettiar 94% 561 “ 
114 | Pokala Mahalakshmi Ammal, In re | 94 337] 232 | Arunachalam Chetty v. Abdul Sub- 
116 | Ayyaru Pillai v. Varadaraja Pillai | 92 770 han ; 93 356 
118 | Lajwanti v. Safa Chand 83 198 | 234 Kuthalinga Mudalier v. Shanmuga 
120 | Ghulam Rasu! Khan v. Secretary of Mudaliar 92 989 
. State for India in Council .. | 86 654} 237 | Solayappa Naicker v. Shunmuga- 
125 | Koyyalamudi Subanna v. Koduri : gundaram Pillai 93 3 
. Subarayudu ., | 92 805] 239 | Official Receiver, Tanjore v. Sankara 
136 | Subhan Ali v. Imami Begam .. | 88 347 Aiyar 93 271 
: 144. | Imani Satyanarayana v. Devarakonda 242 | Chegganmull Sowcar v. Desur | ~ 
i Satyanarayanamurthi 85 Manicka Mudaliar . | 94 384 
_ 145 | Mulugu Chengayya v. Aruvele i 251 | Kandala Thiruvenkatacharlu v. 
f Devasanamba Garu „| 92 72011- Altoo Sahib ow | 94 458 
23 LAW WEEKLY, FOR JANUARY-FEBRUARY, 1926. 
11 Shafi Ahmad v. Emperor 92 212 46 | Nowroji Rustomji Wadia v. Govern- 
3 | Bansilal Abirchand v. Ghulam Mah- ment of Bombay 90 48. 
bub Khan 92 169 51 | Motilal Itchhalal Gandhi v. “Haji 
9 | Bhupendra Narayan Singh v. Madar Moosa Haji Mahomed 8B 440 
Buksh ` 92 681 56 | Arumuga Padayachi, In re œ | 91 1000 
10 Bohisetti Mamayya v. Official Re- 58 | Zamorin Raja Avl., Calicut v. Ven- 
ceiver, Guntur 92 726 katagiri Pattar "1 92. 245 
13 | Ravipati Ramaiah v. Ravipati Lak- |: 63 | Lakshmana Aiyar v. Sankarapandhaia . j 
‘ shmi Narayana SI 660 Pillai D3, 276 
» WM) Pazhaniandy Tarakan v. Murukappa 69 | Chidambaram Chettiar v. Parvathi | 
< Tarakan 92 124 Achi 2 #1 98" 16 
19 | Nomula Ramayya v. Nadipineni 75 | Mahabir Prasad Tewari v. Jamuna 
e <|. Appayya | OF 452 Singh G2 3l 
oe 22 | Trustees, Parakkat Devaswom v. 80 | Akella Ramasomayajulu v. Official 
nee . Venkatachalam Vadhyar . 3 92 109 Receiver, Godaveri at Rajahmun- ae 
26 | Swaminatha Odayar v. Thiagaraja- dry «+ | 92 249 
` swami Odayar 92 848 Bl Sanbaranarayana Reddi v. Koppaya 
. 29 | Kommineni Appalaswamy v. Kom- | s e` Reddi -- | OF 973 
e mineni Simhadri Appadu .| 92 84} 85 | Vadapĝali Varadacharyulu v. Khan- 
; 31 | Municipal Council, Tuticorin v. : davilli Narasimhacharya!u 92 615 
| Shunmugha Moopanar 92 610 87 | Subbain Goundan v. Sennimalai - 6s 
-36| Thanappa Ohetty v. Esuf Khan pundan 92° 400 
i Sahil» 92 753 90 | ¥ ayan Ambèlam, Bn re aes 91 960 
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: 23 LAW WEEKLY, ror AN ees 1926—coneld. 
#92 | Muthuveeraswami’ Nayudu v. An- 227 | Kaliakkal v. Palani Koundan. . | 92 533 
F namafai Chettiar. 911056 | 233 | Kesavalu Naicker v. Corporation of 
fà | -Chittammal v. Ponnuswamy Naic- Madras 92 1053 
ker 92 573| 20 | Dost Muhammad Khan Sahib v. A 
-99 |“Kaliba Sahib v. Subbaroya Aiyar... “192 621. Kadir Batcha Sahib 92. 950 
+101 | Kaliappa*Goundar, Inve . 92 750} 262 } Meer Mahomed Noorulla v. Mari 
To3 [sv Saar Siva Raov. Rama Krist- Nanjappa Nainivaru ` 93 239 
. 92 790} 265 | Dharman v. Zamindar of Ettiya- : 
105 coe Chathurbhujadoss & Co. puram 93 M 
v. Sukdevadoss Ramprasad ~. | 93 169] 267 || Rathan Singh v. Commissioner of 5 
138 | Spra Lakshmiah Chetty v. Kothan- ; Income Tax to the Government of 
$ darama Pillai 88 327 Madras ‘92 1051 
1456 | Ramachandra Aiyar, Official 273 | Mathilda Sice v. Fritz Gaebele To be’ 
*Receiver, Tanjore v. Sankara Aiyar| 93 271 . < printed. 
149 Seetharama „Naidu v. Govindasami 277 | Komirisetti Satyanarayaaa v. Veer- 
_ °| Ohettiar 92 976 anki China Venkatarao | Tobe - 
151 Muhammad Yakub Sahib v. Mahaboo | printed. ' 
Bi Bi 94 756} 285 Vemulapalli Seetharamamma v. Ma- ` 
157 | Banjoisi Narasamma v. Banjoisi ganti Appiah +. | 92 827 
Sarasamman 92 61] 296 | Alaga Pillai v. Ramaswamy Thevan | OJ 1024 
161 | Pachayappa Chetti v. Sivakami Am- ; 300 | Subramania Aiyar v. Official ` 
. mal SI 671 Receiver, Tanjore 5 w» | OB 877 
168 ‘Unaamall Ammal v. Abboy Chetty 92 524] 305 | Gutha Viraraghavayya v. Nenu ‘ s 
179 | Kunwar Chiranjit Singh v. Har palli Ramakotayya To be 
.. Swarup 94 782 printed, 
175 | Kuppuswamy Mudaliar Y. Ohokka- > 308 | Muthuraman Chettiar v. Uppaluru 
f linga Mudaliar . 91 454 i Seetharamayya 91 985 
178 oe Kotayya v. .Koganti Kott- 311 | Arunachallam Chetty v. Abdul Su- 
A : a 1980 551 _ fe ban saa | 93 356 
182 Narcbhai v. Karuppan Chetti ses Not 314 | Venkata Gurunadha v. Kesava 
reportable, Ramiah 92 973 
186 | Rama Vadhyar v. Krishnan Nair ...| 93 20] 319 | Doraiswami Aiyar v. Balasundaram 
193 | Nidavolu Atchutam v. Ratnaji. 92 977 Aiyar 94 420 
199 | Mahadeva Aiyar v. Ramakrishna 320 Proprietor of Pedamamidipalli v. 
Reddiar 92 653 Ryots of Pedamamidipalli 94 164 `» 
205 | Sankaran v. Vattkkiniyedath Kiran- 327 | Sanjivi Reddy v. Koneri Reddi .. | 93 8 
gat Manakkal Sreeduaran 90 346] 336 | Shanmugha Velayuda Mudaliar v. . 
210 | Muthayan Chettiar v. Panchavarna I Collector of Tanjore 93 639- 
Nadar | 93 64l | 339| Ramanathan Chettiar v. Kanaga- ee 
219 | Komaraswami Chetti v. Sundara sabapathy Chettiar ‘| 94.955 ` 
. Mudaliar 92 724] 349| Natesa Pathar v. Ganapathi Subbu \ 
213 | Vuyyüřu Lakshma Reddi Yy. Alla < Pathar 94 68. y 
Virareddi 86 957] 353 | Kasi Aiyar v. Ofcial Receiver, : 
215 | Muthuswami Aiyyar & Sons ` v. Tanjore 93 914 . 
Ramalinga Mudaliar 94 334 | 361 | Guduthuru Thimmappa v. Bala- 
319 | Mahalakshmi {Ammal v. Venkata krishna Mudaliar 92 915 
Naicker Ja | 93 446] 364 | Kaki Narasamma v. Kaki Venkata- í i 
220 - Lal Bahadur v. Ambika Prasad . | QI 471 raju 98 686 
| 367 | Rangayya Naidu v. Basana Simon | 94 639 
` . . , (1926) MADRAS WEEKLY NOTES, ror JANVARY-FEBRUARY. ; 
1 EEN Iyengar v el hippayya a 92 847 22 | Soundararajan v. Natarajan 92 289 
2 [°Meer- Mohammad Ndorulla Sahib v. 27 | Subramaniam Chetty v. Ramaswami 
* «Mani: Nanjappa Nainivgru, “93 259 Chetty wJ 9IL ld x 
4 ee Nachiar y. Veer- , 29 Yenkataswenii v. Kotilingam 91 1051 
appa Chettiar . . 92 838 32 | Hanmant Rao v. Emperor 89. 843 
5 | Supfpu Chettiv. ae Chet- 33 | Bhadrayya v. Jaggaraju 9I 10176 
e tiar one Not 34 | Kuppuswami Mudaliar v. Chocka- ; i 
: ' . `- reportable. linga Mudaliar 91. 454 ° 
6 | Ramaswmy Chetty v. Ohengalroya 36 | Subbramaniam Patter v. Velu Nair. 92 481 . 
Pillai -e on |94 892 38 | Gonnabathula Thammayya v. Gonna- s 
7 | Imani Satyanarayana v. Devarakonga * bathula Chinnayya 92 594-0 
Satyanarayanamoorthy, - | 92 85 40 | Kasturi Narasimha Suryanarayana A 
.-:.&| Rajamanicka Chetty v. Venkata- : v. Achuthans Lakshminarasimham| 91 924 
e remang Rao . {93 84 44 | Neelam Venkataratnamma v. Venja- : 
9 | Butchiraju v. Seathagamayya 93 955 moori Narasimhacharyulu . | 92 470. 
„11 | Vaithilimga Mudaliar v. Srêrangath 45 | Ramu Chetty v. Panchammal œ.. | 92 1028 
Anni A -» |92 85 : i eae 
agan a a re ee Maraja 
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` 48 | Venkatarama Iyer v. Sundaram Iyer | 92 1045 | 129 | Arunachalam Chetty v. Abdul Suban 
49 | Surendra Mohan Sinha v. Hari Pra- Sahib 93 $6 
‘sad Sinha p a 1033 | 131 | Proprietor of Kalagampudi v. Ryots a 
63 | Shafi Ahmed v. Emperor 212 | of Kalagampudi | 94 164 
* 63 Muthu Veerappa Obettiar v. Siva- 135 | Numula Ramayya 4, Nadipéneni . 
gurunatha Pillai 92 603 ! Appayya ° OL 439 
» 64) Pasumarti Seethanna v. Thammandra f 137 | Madura Hindu Premanent Fund Ltd. vs 
Yasikalappa 91 765 v. Kamakshi Ammal 94 487 
66 | Manem Ayyanna v. Pulavarti Veera- 140 § Swamgnatha Odayar v. Thiagaraja- 
e bhadram 91 771 ' swami Odayar' 92 8346 
68 | Tulasidass Govindjee v. Madhava- 141 | Akella Keav ramaya Visamsetti $ 
dass Laljee 92 570 Venkataratnam | 92 $26 
69 | Raja Rajindra Narain Dhanj Deo v. 143 i Bulkee Bee v. Kaka Hajee Muham- ~ 
‘ Kumar Gangananda Singh ..| 89 737 mad Ummar Shaib ... | 83 
73 | Natarajan v. Muthiah Chetty ..| 95 972] 145 | Chiranjit Singh v. Har Swarup 94 782 
| $18} Ramalinga Mudaliar v. Arunachala 146 | Kandasami Chetty: v. Emperor 92 862 
Mudaly 93 338| 147 | Arumuga Padayachi v. Emperor ... | 91 1000 
83 | Kuar Meta Prasad v. Kuar Nageshar 149 | Venkata Gurunadha Ramaseshiah v. 
Sabai >- a | QE 370 Kesaya Ramiah 92 973 
- 94 | Vasudevan v. Arunachala Iyer 93 1] 152 | Lakshmana Aiyarv. Sankarapandiam 
“96 |.Ram Pratab Chamria v. Durga Pra- Pillai 93 276 
sad Ohamria .. | 92 633 | 156 | ChidambarameChettiar v. Parvathi 2 
101 | Nag Kuer v. Sham Lal Sahu - | 92 274 Achi 93 16 
“106 | Venkatachariar v. Pachayappa 159 | Ramachandra Aiyar z Sankara |. : 
Chetty i « | 92 516 Aiyar 93°97) 
108 | Bansilal Abirchand v. Ghulam .| 162 | Seetharama Naidu v. Govindasami 
Mahbub Khan 92 760 Chettiar 92 976 
112 | Thirumalachariar v. Atimoola Kara- 163 Banjoisi Narasamma v. Banjoisi 
‘| yalar «| 92 776 Sarasamman 92 61 
_ 114 | Poovanalingan Servai v. Veerayi ...| 921055 | 165 | Muthu Pillai v. Alagirisami Pillai... | 91 961 
116 | Kuchu Iyer v. Vengu Ammal .. | 93 3601 167 | Govinda Pillai v. Ramanathan Chet- 
117 | Ramasami Goundan v. Alagia Singa- tiar 91 714 
: perumal Kadavul 92 823] 169 | Akella Ramasomayajulu v. Official : 
118 | Ramaswami Iyengar v. Raghava Receiver, Godaveri at Rajahmun- 
Iyengar 92 1046 dry 92 249 
“ 120 | Muthuveeraswami Nayudu v. An- : 169 | Tiruvangalath Nellyoton Paidal | ~ 
‘ namalai Chettiar 91 1056 Nayar v. Emperor 92 624 
121 |. Chittammal v. Ponnuswamy Naic- 172 | Chittammal v. Ponnuswamy Naic- 
ker 92 573 ker 92 577 
123 | Kaliba Sahib v. Subbaroya Aiyar .. 92 621] 174 | Angadi Mallappa v. Neclana Gowdra . 
124 | Bohisetti Mamayya v. Official Re- Kare Gow o3 625 
ceiver, Guntur 92 728} 178! Kaliba Bahib v. Subbaroya Aiyar... 92 621 
126 Ravipati Ramaiah v. Ravipati Lak- 180 | Munuswamy Pillai v. Madhi Hussain | - 
À shmi Narayana 9I 660 Khan Sahib 94 453 
128 | Deputy Collector, Oocanada v. The 182 | Visvanatha Mudali v. Doraiswamy 
Maharaja of Pittapur sa | 93 651 Mudali 91 193 
S f 192 | Chinnatha Rowther v. Karunji Andi 93 644 
: ela 
9 NAGPUR LAW JOURNAL, From JANUARY To MAROSH, 1926. ` 5 
’ ih er 
1| Narayandas v. Pandurang 93 212 22 | Shanker Rao v, Pandurang 2} O2 0848 
3 | Ramchandra v. Lakshman 92 803 34 Purushottam v. Sahu 91 295 
7°| Narayandas v. Radhabai 93 196 40 | National Storesev. Ramsaran 94° 380 
11 | Khurshid Begam v. Abdul 92 913 43 | Bhagwan v. Iimperor e - | 94 408 
17 | Shanker v. Vithaldas Tobe |,. 45 | Ramu v. Puna - . n. 194 396 
ej. printed. a. 
+- `, + 22 NAGPUR LAW REPORTS, ror J anvany-Fennuany,- “1926, 
. 1, Mahadeosingh v. Emperor . & 15 91 242 14 | Asabi v. Kanhyalal We” 94 754 
5 | Kesheo Bharati v. Jagannath . 192 121 17 ; Shersingh v. Kalüsingh 80 734 
5 hi Temple of Sri Ramchandra of 19 | Piluram®. Mahadeo . .. | OF 290 i 
: Khamlia v. Kanhaiyalal oe To be 23 | Purushottam v. Sahu Gond ° wa | 9I 295 : 
. ; printed. 28 | Padman Singh v. Subransai - e. | 9.79 -> 
„13. | Maruti v. Ukarda os | 94 741 30 Samsgerkhan v. Abdul Sattarkhan... | 94 , 70 
| ` . 5 [se 
if . a 0. 
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| väli bi | mote re INDIAN OASES. [1826 
2 .° © 29 ®UDH CASES, ror JANUARY-FEBRUARY, 1926. 
« . + 
1 | Girdhar? Lal y. “Empero 86 993 23 | Munnu Lal v. Hirde Ram ++ | 86 1008 
ef | Karya Singh v. Shiva Ratan Singh 8G 913 | . 24 | Lalta Prasad v. Maharaj Bahadur . | 87 346 
10 | Uma Nath Bakhsh Singh v. Janki 26 | Ahmad Mirza Beg v. Allahabad Bank 
* Bdkhsh Singh 8S 864 Ltd., Lucknow we | 94 317.. 
. 14 Maharaj Din v. Balbhaddar Pra- 34 | Ram Parkash v. Janki Prasad 88 ‘203° 
*, sad ‘ 85 481 37 | Qudratullah Khan v Gulqandi 89 570 
15 “Gaya Prasad v. Jagan Nath - -- | BG 932 44 | Newal Kishore v. Emperor - 89 147 
18 ra Prasad v. “Kunwar Bahadur 51 | Achal Singh y. Shaghunath Kuar 
ingh z 87 284 Babuain Fe | 90 470 
31 Kandhai Lal v. Anantu 87 172 . 
% 13 OUDH LAW JOURNAL, ror JAXUARY-FEBRUARY, 1926. 
se 7 | 126 | Pirtha Singh v. Mohammad Ali 
Abdul Ghantr v. Mustafa Husain ... | 93 645 Mohammad Khan 94 188 
6 Sheo Nandan v. Hira Lal «| 92 2477] 132 | Ganga Bakhsh Singh v. Maula 
10 | Rais-un-nisa v. Zorawar Sah 92 675 Bakhsh Singh 92 612 
15 | Saheb Din Raghubar Dayal v. East 138 | Chandoo v. Murli Dhar 5 92 732 
Indian Railway ` 93 22| 144 | Manni Lal v. Sajjad Husain 93 272 
19 | Kuar.Mata Prasad v. Kuar Nageshar 146 | Ram Adhin v. Riasat Ali 95 463 
E Sahai 91 370] 147 | Amina Bibi v. Kalka Singh 95 486 
.37 | Abhaidat Singh v. Ragho Indar 149 | Bisttwanath Prasad v. Abdus Samad 
: Partab Sahi f TT | OT 976 Khan ' 94 788. 
42 | Parbhu v. Puttu 95 995! 152 | Gur Prasad v. Sitla Dei 94 796 - 
“49 4 Peoples Industrial Bank Allahabad 154 | Tullu v. Thakurain Srimati Indar 
y. Mahesh Charan Sinha . | 93 63L Knuar a | 93 873 
53 | Karingan v. Harihar Dutt 92 34) 160 | Ram Prasad v. Khusal Singh | os To be 
55 | Gopal Das v. Ram Phal 92 685 f printed. 
61 Sidheshwar v. Ganga Sagar To be 166 | Masih Uddin Ahmad v. Munir : 
, printed. Ahmad 91 1020 
69 | Mukta Prasad v. Emperor .. |94 193] 167 | Faqir Mohammad Khan v. Shambhu 
95 | Sukh Lal v. Murari Lal 95 1019 Dat 91 1014 
109 | Sheo Ram v. Tula 93 1023 | 170 | Ram Dayal v. Nisar Husain Khan.. | 91 1031 } 
111 | Raghubar Singh v. Gokaran =| G3 833 | 172 | Hasib-un-nisa v. Bishnath 91 867: 
115 | Secretary of State for India in | 174 | Kunwar Lal Bahadur v. Beni 
` Council v. Har Charan Das... | 91,927 Madho 91 1043 
121 | Gajraj Singh v. Nanhu Singh 91 94214 176 | Manzur Husain v. Vikalat Fatima... | 91 1048 ` 
124 | Sarju v. Sheoraj ~ | 94 179] 178 | Hasan Bagadr v.’ Sheo Narain : 
| Singh aw | OI 917 
$ 
*3 OUDH WEEKLY NOTES, FOR JANUARY-FEBRUARY, 1926. 
t 5 
145 | Bengal North Western Railway v. | 
-Bansf Dhar .. | 92 6034 228 | Mahomed Saadat Ali Khan-v. Kuer 
156 | Saheb Din Raghubar Dayal v. Lal -- | 93 912 
East Indian Railway Company, 23L | Ramdei v. Jhunni Lal Na Ba 596 
Litited 93 221 233| Ram Suchit v. Kalaka Prasad’. 3 951 
160 | Emperor v. Parakh 92 744| 237| People's Industrial Bank Ltd., 
165°| Shafer Abmed Nahi Ahmed v. Em- Allahabad v. Mahesh Oharan . 
+ peror | 92 212 Sinha 93 631 
168° Giiraniit Singh v. gar Swarup 94 782| 241 | Raghubar Singh v. Gokaran 93 833 
171. Mathura Prasad v. Emperor . |93 66] 245 | Ganpat Sahai v. Koshalendra Pratab 
176 \"Dubri v. Ram Naresh Sitgh .- | 93 297 Sahi 93 662 
181 | Phuljhari v. Har Brasad_e a | 93 378 | 248 | Sukh Lal v. Murari Lal 95 1019 
186 | Mahadeo Prasad v. Ram Phal 92 685; 260 | Parbho v. Puttu 95 zee 
191 | Mahabir v. Ram Saran Singh 93 1081 267| Ram Shankar Singh v. Lal Bahadur 
198 | Ummatu! Fatima vs Ali Akbar 95 271 Singh 92. 637 
198 | Jhalriv. Rama Bharose i ae --|93 531: 274 | Sheo Rani v. Tula 93 1023 + 
201 | Bilodar v. Bmperor pi - | 93 145] 277 | Devendra Nath v. Ram Rachpal 
£04 | Ram Nath v. Emperor a | 93 252 Singh 93 302 
210 | Dilawar Khan v. Kulsum Bibi @...|93 621 279° Yusuf Khan v. Riyasat Ali . | 93 446 
913 [Sitla Bakhslt- Singh v:Gulab Singh | 93 927 | 284 | Haidari v. Nariandra Bikramjit K 
“A. Dasrath .v. Sandala 93 310 Singh . -~ | 93 677 
222 | National Bank of Upper India, 5 
“ Lucknow v. Dinh Natl? apru a 95 234 *Notn.— Decisions of the Board of Revenue, 
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5 L L. Rọ, PATNA SERIES, ror JANUARY-F'EBRUABY, 1926: = Se 
1 | Aditya Prasad Singh v. Ram see 63 | Jagwa Dhanuk v. ae «| 93 884 
yan Das 87 531 80 | Midnapur Zamindari .Co., Ltd. e 
8 | Subedar Rai v. Rambilas Rai «| 90 817 Ram Kandi Singh Deo Darpa Soha, 91 169 
-13 | Rajendra Narayan Bhanja Deo v. 96 | Mahanth Tokh Narayan Puri v,Ram ` 
Commissioner of Income Tax, B Rachhye Singh J 90 sat.’ 
&0. ` a | OF 288% 106 | Agent of the Bengal- Nagpur Rail- a 
20 | Ambika Prasad Singh v. Commis- “way Company, Limited v. Hamir il 
sioner for Income Tax, Bihar and Mull Chagan Mull éi 374 
Orissa -| 93 999 | 110 | Ramchandra Modak v, Emperor ...}| 93. 963 
23 | Khudi Rai v. Lalo Rai . e+ | 93 1001 | 118 | Great Indian Peninsula Railway v. | . 
25 | Siban Rai v. Bhagwat Dass a. | 92 219] ° Datti Ram 90 812 
33 | Daroga Gope v. Emperor 88 1045 | 128 | Radhe Lal v. Isast Indian Railway’ “ 
40 | Peari: Dai Debilors v. Naimish Company, Limited wa | SO"*680 
$ Chandra Mitra 90 822] 135 | Sourendra Mohan Sinha v, Hari . 
46 | Bibi, Wajihunnissa Begum v. Babu. Prasad -- | OF 1033 
Lal Mahton i 90 8714 157 | Sib Sahai Lal v. Sir Bijai Chand |, 
58 | Hira Bibi v. Ram Hari Lall |): | 89 659 Mahtab + . | 90 862 
(1926) PATNA CASES, FOR January-Fesruary. , 
1 | Sri ou Dala a Jiu v. Har Dutt 29 Ramdhani Singh v. Kewal Mani we PA 
4 826 Bib 0 929 ' 
4 Sheik “Abdul Ghaffar v. Mrs, P. B. 34 Kuldip Singh” v. Kumar Kamakhya ES 
Downing 94 841 Narain Singh 4 ava 3 300 
9 | Bibi Hafsa v. Kaniz Fatima 96 3 37 | Badri Narayan Singh v. Mahanth poa 
11 | Uma Jha v. Ohetu Mandar 95 187 Kailash Gir 3 303 
13 | Ramyad Dusadh v, Emperor 95 273 40 | Hansraj Sangechi v. Jogesar Prasad | 88 1020 
16 | Mahari Dhangar v. Baldeo Narain..! | 90 657. 42 | Malik Mukhtar Ahmad v: Wasi 
19 | Sib caer Lal v. Sir Bijai anga Ahmad Khan 93 299 ° 
Mah 90 862 44 | Madaran Kassab v. King-Emperor 86 964 
24 Sheikh “D abuh Bakhsh v. Mahmu- 49 | Ram Golam Sahu v. chee 
dan 93 273 4 Singh 93 939 
> 7 PATNA LAW TIMES, ror Jancary-Fesrvary, 1926. 
‘1 | Sadhu Sao v. Awadh Bihari Saran 71 | Prasana Kumar Banerji v. eleven 
Singh A .. | 89 802 Charan Mandal 352 
4 | Dijan Ali v. Akhtari Begum... | 88 1035 73 | Kesho Prasad Singh Bahadur v. 
9 | Sheikh Imdad Ali v. Nand Kumar Lal] 88 478 Lakbnath Roy 89 21 
11 |*Asharfi Dhimar v. Muhammad 15 Garbha Mahton v Bibi Khudaijatun- 
Dindalal. . | 88B 989 170 
14 | Jamal Momim v. King-Emperor ... | 86 153 79 TE Bahadur Singh v. King-Em- 
19 | Raja Rajendra Narain Bhavj Deo ; peror í wee 40 
v. Kumar Gangananda Singh 89 .737 82 | Bhimnath Misra v. Jaggarnath 
22 | Lekhraj Mahton v. Jang Bahadur Prasad ves Q 814 - 
. Singh 89 822 87 | Bambhadur Lal v. Gangora Kter... | 89 232 
9 Sham N Singh Ve Basdeo 90| G.I. P. Railway Co. v. Rameshwar 
Prasad Singh "BB 537 Prasad a. 20 687 
27 | Nazirul Hassan v. Abdul Wahab 95 | Sadho Saran Pande v. Subhadra ...| 89 195 
Khan ' 89 811] 97 | Sourendra Mohan Sinha v. Hari Praz’ f 
30 | Badri Gope v. King-Emperor _... | 93 146 sad ze] OI 108s 
35 | Tulshi Prasad Ram v. J. A. W. Wil 111 | Jogindra Narayan Chaudhuri %. 
son, 90 74 Chinai Muhammad Sircar '89° 275 
36 | Ram Saran Singh v. Mohammad Jan | - 114 | Ranjit Narayar Singh v. Ram Bae] a" 
Khan aa | 89 706 hadur Singh .. |94 593 . 
39 | Bibi Hajo v. Har Sahay Lal ... | 89 9924 124 | Rai Kashinath Singh Bahadur v. 
42 | Sir Rameshwar Singh Bahadur v. Kailas Singh |. B9 236 
Durga Mandar 90 454| 127 | Lachman Sahay v., Gauri Charan 
*" 45 | Sudha Krishna Mukerji v. East | Mabhton <e 94 "556 
Indian Railway Company 93 1] 129 | Debi Prasad Dhandhaya v. Mahesh 
47 | Sahdeo Singh v. Kishun Behari Lal f 89 3? 
. Pandey a~ | 99°559 | 134 | Raghumndan Thakur ‘v. Babu 
49 | Sheodhari Rai v. Jhingur Rai a | 83 993 Kishundeo Narain Mahta - we To be 
52 | Ram Chandra Singh v. Jang Baha- printed, . 
dur Singh 90 5531 136 | Thakur Sao v. Abdul Aziz ze or 41 
57 | Radhe Tal East Indian Railway | 90 680| 138 | Kaweshwar Lel v.eSatya Brata 
61, Ramjee Prasad v. Bishundutt .. | 9O 244 Bananji 90 194, 
z Gokil.Tatwa v. King-Emperor . 89 1030 | 140 | East Tadian Railway Co. „v. Gober- 5 
Haro Mandal v. Dhiranath Das 90 691 dhan Das - 90 790 
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“1 | Jowanda Mal v. Emperor -» | 9I 33) 101] Munir v. Emperor OI 533 
. 2 | Akbar Ali v. Raja Bahadur, 91 34| 101| Fazal Ahmad v. Abdullah Khan .. OI 536° 
‘ 4 | Emperor v. Syed Khan .. | O1 386) 105 | Ramaswami Chettiar v. Rama- 
5 | amir Hagan Khan v. Emperor ..°; 91 37 nathan Chettiar .. | OI .537 
- 6 | Harihar Dat v. Maksud Ali .. {QI 38] 107] Bahri v. Emperor, 91 533 
7 Data Ram v. Emperor -» {9I 391 107 | Devasikamani Mudaliar v. Narayana 
8 |*Panna Lal v. Emperor 9 OE 40 Prasad cen | OI 539 
9 | @ltkur Sao v. Abdul Aziz -- | 9I 41] 108 | Ramaswami v. Emperor . | QI 540 
11 | Emperor v. Param Sukh 2%. |91 43] 109} Ahmad v. Emperor .. | 91 541 
_ 13 | Amir Ahmad vy. Emperor QI 47 { 110} Ismail Sha v. Emperor ... | SY 542 
13 | Daud Khan v. Emperor 91 49] 111! Emperor v. Subrao Sesharao 191 543 
18) In re Ayyaperumal Pillai 9I 50] 112! Alia v. Emperor c. | OT 544 
“17 | Ramlapati Punth v. Emperor in QI 51] 113 j Piru Rama Havaldar v. Emperor ~. | 91 689 
“21 | Emperor v..Ohet Khan SY 53] 114] Hurmat Ali v. Emperor 91 690 
21 | Emperor v. Bhima ml 91 53] 114 | Emperor v. Abdul Gani Bahadur., : 
22 | Yamunabai v. Emperor 91 51 bhai SI 600 
23 | Nazar Muhammad Khan v. Hara ra | 121 | Chogatta v. Emperor . 91 697 
Singh Bedi “| 91 55} 123 Emperor v. Chand Mahaboob . | 9I 699 
24 | Sham Sunder Lal v. Emperor 91 56] 125 | Superintendent and Remembrancer | . 
26 |'Feroze v. Emperor 4 OI 5:3 of Legal Affairs, Bengal v. Sader 
°97 | Ghurahu Das v. Shakalraj,Das 9I 59 | Seik 9I 
29 | Beli v. Emperor SXI 91 G61] 126 Maruday ya Thevar v. Shunmuga- 
30 | Pavakkal v. Athappa Goundan 9I 62 sundara Thevar . | 9I 
"$2° Hyder v. Emperor a {9I 64] 127 | Mohamad Keshab v. Emperor... | 91 
33 | In re Manargan a | OE 65] 128] Kalka v. Ranjit Singh . | OI 
35 | Jairaj Singh v. Bansi .. [QI 674 129 | Thomas James Henry Arhup. v. 
37 | Jamna v. Emperor -9E 69 Kedar Nath Ghosh .| 9I 
* 38| Ismail v. Emperor 9I 70] 132 | Qadir Bakhsh v. Emperor 91 
40 | Nathoomal v. Emperor QI 72} 133 | Shaikh Garib Haji v. Muchiram 
43 | Lachmi Kuer v. Partab Narain | 9I 15 Sahu 91 
44 | Rampratab Marwari v. Satif 9! 76] 134 | Nazir Singh v. Emperor .. | OF 
44 | Abdul Wahab v. Emperor 9I 7] 136] Kallu v. Emperor . | 9I 
46 | In re Voddo Subbigadu «| 9I 78} 137 | Rameswar Singh, v. Emperor 91 
49 | Rupan Singh v. Emperor -. | Q1 225] 139 | Lahanu Manaji v. Emperor 91 
57 | Bhalan v. Emperor ..{Q] 233] 140 | Pakhar Singh v. Emperor . | 9I 
60 | Kudaon v. Emperor . | OI 236] 142 | Banwari v. Emperor . | 9I 
62 | Sheo Shankar v. Emperor . | OY 238 | 142 | Chhakauri Lall v. Ishar Singh 91 
64 | Samundar v. Emperor „e | OI 240} 143 | Faujdar Mahto v. Emperor 91 
'65 | Chainu v. Emperor ..| 9i 241} 145] Ram Pada Chatterjee v. Basanta 
66 | Mahadeosingh v. Emperor 91 242 Baishnabi » | 94 
68 | Nago v. Atmaram QI 244| 146 | Sumaria v. Emperor . | 9I 
69 | Inre Bhau Vyankatesh Ohakorkar QI 2451 147 | Prafulla Kumar Roy v. Emperor ., | 91 
71 | Bajirao v. Dadibhai 91 247] 150 | Emperor v. Karim Rajmahamad 91 
73 | Abdullah v. ‘Emperor 91 2491 152| Raghunath Kandu v. Emperor 91 
74 | Ritha v. Emperor 91 250ļ| 153 | Smith v. Emperor 9I 
75 | Jawala Singh v. Madan Gopal ... | 91 2511 158 | Dip Singh v. Emperor 91 
16 | Selvamuthu v. Chinnappan Chet- 159 | Maharani Dassi ‘vy. Commissioner S 
*tiar .. | QI 232 of Police, Calcutta . | OF 
77,| Ahmed v. Emperor ... | OE 253 | 160 | Kutta Bella Ravat v. Emperor 91 
80 | Hamid Ali Bepafi v. Emperor 91 256] 161 | Sheosatyanarayanlal v. Emperor .. | Of 
81, Public Prosecutor, Madras v. Kimidi 165 | Gamadia v. Emperor .. | 9I 
Annam Naidu 91 385} 170 | Lal'Singh v. Emperor . |OF 
83°l. Fateh Bahadur v. Abdul Raheem | 91 387 | 175 | Debi Din v. Emperor = | 9I 
84 | In re Appaswamy Iy ° : 91 388} 176 | Inve Vollayan Ambalam 91 
87 | Ghaza, Ali v. Emperor 6 QI 391| 177 | Emperor v. Mohit Kumar Mukerjee 9I 
88 | Abdul Ali Sahib v. Amiruddin ..| QI 392] 181 | Wasudeo v. Emperor 9I 
82 | Vishnoo Nainaram v,, Dipchand 182 | Birendra Nath Ohatterjee v. Uma- . o 
Sitaldas ee .. | OT 393 nanda Mukherjee a | 91- 998 
90 | In ve Dyta Seetharamay ye QE 394| 184 | Inre Arumuga Padayachi 9T 1000+ 
90 | Emperor v. Radho 9i 394] 185 | Hanmantrao v. Emperor 91 1001 
91 | Ramakrishna lyer v. Sithai Ammal | 91 395} 186 | Harnam Singh v. Emperor san | OT 1002 
95 | Denepudi Nerasayya , v. Chigu®ari 186°| Diwan Dhimar v. Emperor QI 1082 
BE” Venkiah ` 91 399} 190! Abdulla v. Emperor 91 1006 . 
“4974 Ramachandran Servai MA President, 191 | Kashi Ram Khosla v. R. L. Diskehit 911007" 
+. Union Board | -e| 9I 529] 192 Gahra v. Emperor SI 1008 
98 | Entpexor v. Qadir hakna Shah ..@ 91 530] 193-4 Abdullah v. Emperor .] 92 145 
* 100 | Inre Peramasami Ragudu 91 532 . , 
KG EE S 
3 * . . 


a . 


Vol, 92) 





CONSOLIDATED COMPARATIVE TABLES, . =" 


27 CRIMINAL LAW J OURNAL, FOR | JANUARY-FEBRUAWY, 1926-—coneld, . 














ri 


Vishwanath 





Prasad Pandey v. F 
Emperor ~ | 92 162 
Abdul Qadir v. Emperor ~ | 82 163 | 
.| Bajirao v. Dadibai | 92 164 
Partap Singh v. Emperor 92 167 
Rahimbeg v. Emperor 92 169 | 
Ram Charan v. Emperor 92 170 
Uttim Singh v. Judhan Rai S2 172 | 
Bhagirathi v. Emperor S2 174} 
Bali v. Emperor | 92 175 
Hashmat Hussain v. Emperor 92 209} 
Shafi Ahmad Nabi Ahmad v. Em- 7 | 
peror . 192 212 | 
Akan Ali v. Hapa 92 213 | 
In the matter of K. M., Firat Grads H 
Pleader 92 214 | 
Tulsi v; Emperor 92 215 | 
Amiruddin v. Emperor a | 92 216 
Hari Singh v. Emperor we | 92 217 
Siban Rai v. Bhagwat Dass 92 219 
Lachhman Singh v. Emperor - | 92 222 
Surendra Nath Banerjee v. Shashi ; 
Bhushan Sarkar 92 223 | 


Miran v. Emperor T 2 224 


Pohla v. Emperor . | 92 417 
Kishanchand v. Emperor 92 419 
Daya Ram v. Emperor 92 423 
Momoon v. Ibrahim 92 424 
Qaim Din v. Emperor G2 425 
Ram Sarup v. Emperor .. | 92 426 
Gulabchand Rupjiv. Emperor .„ | 92 427 
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Chiranjit Singh v. Har Swarup ... | O& 782 } 
Man Singh v. Nawlakhbati zx 4 830 4 
Lal Chand Marwari v. Mohant | f 
Ramrup Gir 93 280 4 
anaa) Bahadur Pugh v- Betti 
Hukum Chaad . | 93 219} 
Jawahir Singh v. Udai Parkash  . | 93 216 
Allahabad High Court. | 
Kishan Dei v. Sheo Paltan | 90 358 | 
Mitar Sain v. Data Ram | 87 724 
De’ Mello v. New Victoria Mills Co., ! 
Ltd. 4 90 287 
Jorbawan v. Municipal Board, Go- 
rakhpur . | 88 814 | 
Mohamdi Begam v. Tufail Hasan . , 92 260 | 
Dwarka Prasad v. Makund Sarup... -i 90 290 | 
Hasan Ali v. Emperor . :1 88 729) 
Kamalapatti Panth v. Emperor | 91 5l} 
Basanti Bai v. Nanhe Mal 189 357 
Kanhaiya Lal v. Bhagwan Das i 39 1053 
-Mula v. Emperor -. | 90 150 
Kumari v. Adit Misir 89 379 
Agha Hussin v. Qasim Ali as | 89 1018 i 
Brij Raj v. Ram Sarup .: 90 749 
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Bijai v. Narain ae | 88 592 
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259 | Kallu v, Emperor < -.. | 92 428 
253 | Champa Devi v. Pirbhu Lal 92 429 
254 | Nga Wa Gyi v. Emperor . | 92 430 
257 | Woodward v. Emperor ~. 4192 433 
263 | Keramat Mandal y. limperor e .. | O2 439 
285 | Abdul Hafiz Khan v. Emperor ^: | 92 441 
266 ` Khijiruddin v. Emperor | BR 442 
274 } Ratan Mani v. Hans Ram san | 92 450 
275 | Bholag. Emperor we TSE 451 
276 | Kadhori v. Emperor . | G2 452 
377 | Keramat Mandal v. Emperor .. | 92 453 
278 | Banwari Lal v. Jhunka wie} G2 S54 
280 | Thokala Seshamma v. “Yellaturi a 
Venkamma c. | 82 “456 
283 t Madat Khan v. Emperor * ww. | 92. 4 
284 | Bahadur v. limperor 92 460 
285 | Teja Singh v. Emperor 92 461 
286 | Chandiram v. Emperor 92 462 
287 | Chhidda v. Emperor n {92 463 
289 | Ram Karan v. Exnperor . | 92 577 
296 | Khumani v. Emperor | 92 584 
297 Indar Singh ve Emperor 92 585, 
299 | Wasal v. Emperor 92 587 
300 | Kashi Prasad v. Emperor 92 588 
300 | Emperor v. Gulab Q2 * 588 
301 | Krishna Gopal v. Emperor 92 589 
302 L A. Morrison v. H. M. Crowder , we | 92 590 
302 | Emperor v, Ghulam Mohammad ... | 92 590 
303 | Emperor v. Kesar 92 591 
303 Kalap Nath v. Emperor’ 92 591 
FOR Janvany-FEeervary, 1926, 
| Allahabad High Court—contd. 
47 | Bankey Lal Kapoor v. Allahabad 
Bank Ltd. 88 848 
48 | Shafig Ullah Khan v. Nuhullah 
Khan .. | 8B 954 
50 | Nathu Lal v. Raghubir Singh ... | 89 946 
55 | Hafiz Zahur Ahmad v. Taslim-un- 
nissa .. | 89 404 
57 | Ram Harakh Pathak v. Emperor .. | 9O 913 
58 | Bisheshar Prasad Pandey v. Raghu- 
bir e.. | 90 353 
62 | Ram Kuer v. Govind Ram s 92 414 
64 l Jai Narain Singh v. Mandhai Singh 88 535 
4 65 | Lakhan Singh r. Babu Ram aal 88 1021 
i . 66 į Bhagwan Rai v. Jaddu Raj Rai ... | 8B 746 
67 | Nageshwari Rai v. Nand Lal ....] 88 .908 
68 | Het Ram v. Dat Prasad Singh .%.4 88 829 
70 į Jagamaya Dasi v. Tisa a | 89 Att 
71 | Dip Prakash v. Dwarka Prasad . | 5O 83 
75 | Meharban Singh vø Panna Lal . ii | 89 “617 
77 Sokal Kurmjv. Ma, Moqim Ali ice 
“79 Pare Tal v. Sri Thakurji 8 964 
82 | Komil Prasad v-Bharat Indu 89 466 
83 | Srilal Goaika ys Kesfio Das .. | B7 368 
85 | Bhagwan Din v. Sri Kishen ` ../ 89 161 
87 ; Zahid Ali v. Sukhu Lonia ° 89 509 
89 | Jagannagh Prasad v. Jugut Kishore 89 492 
90 | Ballabh Das v. Sri Kishen - .. | 89 586 
K | Begam Sultan v. Sarvi Begam 90 24 
5 | Sheo Prasad v. Naraini Bai $ 90° 938 
101 “‘Lakg&mi Fleur MillseCos, In the p 
mattewof ° r. "B89 9%. 
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$ Allahabad High Court—concld. Bombay High Court—conceld. 
202 Mulraj v. Indar Singh 92 471} 40 | Rachappa Chanbasappa v. Ningappa 
103 |.Misri v.\Rajmati * | B9 849 Kasappa 1 349 
111 | Megh Baran Singhv. Rama Das .. | 8G 956] 42 | Sevadasji Ohandradasji v. Municipal . 
13 |, Kehri’Singh v. Thirpal - . | 92 282i pa pranon for the City of Bom- R 
119 ‘Sahu Banarsi Prasad. v. Kuer Man- 654 
mohan Lal ... | B9 288| 43 Chandulal Maganlal v. Motilal Hari- 7 
120 | @Ayakh Sonar v. Gopi Kishun «| 89 134 Jal 949 
122 | Ram Sarup v. Emperor .. | 92-426 | 44 | Collector v. Ramchandra Haris- | e i 
122 | Browne v. Pearce -... | BY 882 chandra -- | 91 300 
124 | Narain Das v. Ram Chander me | 90 ‘116 46 | Emperor v. Chand Mahaboob .. | OL 699 
1264 Mahadeo Prasad v. Harbans Singh... 89 179 47 | N. H. Moos v. Government of Bom- 
27 | Abdullah v. Badr-ul-Islam | OT 934| bay 91 397 
8 | Darshan Das v. Bikramajit Rai .. | 89 9534 49 Gangara Hari Teli v. Ganesh 
130 | Channu Dutta Vyas v. Swami Gyan- 4 Pandurang Ghanekar OI 318 
nandji Maharaj 90 976 50 | Haji Rehemtulla v. Secretary of : 
134 | Muhammad Yusuf Khan v. Mahadeo ; State 92 351 
Prasad ...| 89 131| 51 | Usuf Dadabhaiv. Chand Mahomed | 91 299 
136 | Bishnath Singh v. Basdeo Singh ... | 88 484 52 | Giriappa Subanna v..Govindrao Gan- : 
36 | Beti Bai'v. Tantya Singh | 89 574 | rao 5 a | OE 314 
: 140 | Bir v. Gajadhar 89' 19} 54 | Vishveshwar Subrao Kulkarni v. 
141 | Kashi Prasad v. nee 92 588 Sadashiv Venkatranianayya Harite | 93 930 
142 | Shiam Lal v. Jotia 89 383 55 | Ramchandra Trimbak v. Dattu 
142*| Ahmad Husain Khan v. Hardial ... | 9O 243 | Rama Patil 91 347 
. 143 | Amir Ahmad v. Emperor . | 98 471 57 | BLN. Gamadia v. Emperor 91 949 
144 | Muhammad Rahim v. Emperor 89 1025 | 62 | Emperor v. Subrao Sesharao OY 543 
145 | Kashi Prasad v. Mathura Prasad ... 189 286] 63} Devji Padamsey - v. Thommadra 
148 | Gulab Dei v. G. I, P. Railway ..|90 99 Erikalappa m | 92 555 
147 | Emperor v. Param Sukh a | OF 43 64 | Emperor v. Piru Rama Havaldar ... | 91 689 
152 | Shabhar. Hussain v. Abbas Ali... | GO 324 | , 
153 | Chunni v. Baldeo Singh w | B89 895 
155 | Reoti Ram v. Lachman Prasad . | 89 402 Calcutta High Court. 
156 | KedarNath v. Bismillah Begam .. | 90 72 
157 | Ghurahu Das v, Shakalraj Das 81 59} ° 
157 | Faqir Chand v. Sant Lal . | 89 291 | 1 | Pryag Kumari Debi v. Siva Prosad : 
` 158 | Jagat Narain Lal v. Hawaldar .. | 90 287 Singh .. | 93 385. 
159 | Harihar Dat v. Maksud Ali si J9! 38 56 Shundi Bibiv. Mobarak Ali a | 87 %4 
160 | Debi Din v. Emperor QI 959} 57 | Nandalal Rai v. Mukundalal De 89 u 
‘161 | Muhammad Abdul Hamid Khan y` 59 | Dwijendra Nath v. Gopiram Govind- . . 
Uda 90 996 ram ... | 89 206 
161 |. Hibib Buth v. Samuel Fitz & Co. 65 | Sarat Kamini Dasi v. Nagendra’ > 
'| Ltd «| 89 22 Nath Pal 89 1000 \ 
164 | Babu Ram v. Ram Sarup 89 410 73 | Rakhal Chandra Bardhan v. Prosad N 
165 | Jairaj Singh v. Bansi . |91 67 Chandra Chatterjee 90 229 | 
166 | Roshan Ital v. Maharaj Prasad .. | B9 344] 80) Rajendra Nath Datta v. Bhabini 
167 | Emperor v. Bhima --|9R 53} Dasi . 87 8, 
168 | Miran v. Emperor 92 224 82 as Banoo v, Brojendra Kishore. 89' 373 | 
6 ` Bombay High Court. 83 Hara Mohan Saha v. Sudhanshu . 
È ' Bhusan Pal 85 1002 
4 India Spinning aad Weaving Co, 85 | Ram Sundar Das v. Satindra Mohan 
Ltd. v. Climak Tab ata Syndi- Tagore .¥ 89 190 
° cate 91 847} 86 | Tara Prasanna Sinha v. Jnanendra . 
13 | Kishenprasad & Qo. Tid. 7 Rajaram Narayan 88 1039 
Ramharakh, 94: 570 87. | Nalini Ranjan Sen Gupta v. Corpo- 
18 | Parashuram D. Shamdasani v. Tata É ration of Calcutta 89 781 
. Industrial Bank "e .| 91 153| 89 | Emperor v. Mohit Kumar Mukerj jéo | S1. 993 
24 | Rupchand v. Jankibai +: 9i 817 92 | Durga Ram Das v. Bharat Ram Das | 85 739. 
26 | Hanmavva v. Venkappa « {9E 305 95.| Niranka Sashi Roy v. Swarganath‘ 
28 | Pudumjee & Oo. v. Moos aa OI 334 Banerjee 90 121 
31 | Mayashankar *v. Burjorji 91 978 97 Jotindra Nath Roy v. Narayan Das |.. o 
33 | Dodbasappa-Dharmappa v. Pradhan- Khetry SO 301, 
_@, + appa Venkappa 91 426) 100 | Adam Sajan & Co. v. Asutosh Bando- 
39°% Gulabeliand Ramaildi ve “Ramsukh padhya ..: | 86 1046 
ee P Rampratap ` e., v Sl 91 2941 102. Rash Bohary Karury v. create 
a e j, of Calcutta 182: 970, 
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Lahore High Court. Madras High Court—contd. * k ` 
1 | Habib, In the matter of 89 833 31 | Muhammad Sahib v. Alagappa- ’ 
. £ | Hari Singh v. Emperor -» [92 217 Chettiar .. | 90 1042 
6 | Buta Singh v. Jagu t... | 89 884 33 | Muthukaruppa v. Sivabhagyath. + a 
7 | Dhanpat Rai v. Gopal Kuar .. | 90 1052 ammal .- | 9G 886 ae 
9 | Kishen Chand v. Nank Chand 9 973 35 | Ramaswami Chettiar v.’ Lodd Go- z$ 
10 | Natha Singh v. Sundar Singh |. 92 258 vindass TEE 612 
11 | Kanshi' Ram v. Prem Singh 89 879 37 | Samu “Asari v. Anachi Ammal ... 4,81 561 
12 | Allah Wasai v. Emperor 89 457 39 Muhammad Batcha Sahib v. Aruna- | ., j 
- 13 | Ismail v. Ibrahim 89 995 chalam Chettiar Ja | 90 875 
14 | Hussain Bakhsh v. Sarbuland . | QB 268 42 | Ranganatha Aiyar v. Srinivasa Ba 
16 | Nur Hussain Shah v. Hussain, Bibi | 89 429 4 Aiyengar 90 %37 
19 | Haq Dad v. Crown 90 927 46 | Deivachila Aiyangar v. Venkata- ; . 
20 | Eclipse Motor Car Co, v. Mr. H. 0. chariar 88 967 
Warburton 89 721 50 Periamurugappa Asari v.  Manicka, 
21 | Devi Chand v. Jai Chand 90 1047 Chetty 87 213 
23 | Pars Ram v. Tehu 8&9 960 51 Salakshi Ammal v. Dorsimanikka 
24 | Firm Jai Singh Diyal Singh y. : Nadan .. | 9O 829 
Narmal Das ... | 92 235 54 | Kambhotlu v. Ashreff Husain . |89 945 ° 
25 | Daulat Baily, Ghulam Fatima 89 953 55 | Venkatacharyyju v. Venkatasubba i 
26 | Gopi Chand v. Kirpa Ram 90 1030 | ` Rao “90 725° 
27 | Hari Kishen v. Mulkh Raj 89 857 57 Madura Devasthanam v, Sundaram 
28 | Ismail v. Orown 9I 70 Annavi we | OE 56 
30 | Mohammad Akram y. Mula Singh ... 89 414 59 | E.C. Kent v. E. E. L. Kent .. | FO 669 
31 | Ram Rakni v. Daulat Ram .. | 90 1056 62 | Ayyanna v. Pulevarti ,Veeråbhad- 
31 | Samail v. Haji a | 89 378 ram Of 771 
32 | Budhu Ram v. Kalu Ram .. | QI 30 64 | Durga Bai Ammal v. Ramanatha 
33 | Feroze Din v. Ghulam Fatima .. | 89 434 ; Rao 91 566 
34 | Begam Bibiv. Bulagi Shah 90 1050 65 | Subramania Aiyar v. Shanmugam 
35 | Harbhagwan v. Taja BS 596 Chettiar 92 566 
37 | Gurditta Mal v. Muhammad Khan 90 41 66 | Guntur Narasimham ` v. Nyapati , 
39 | Padmun v. Achhar 89 792 Narayan Rao Garu 92 405 
40 | Firm of Hira Singh Pritam Singh 72 | Sankaralinga Mudaliar v. Official j 
i v. Secretary of State 90 1054 Receiver of Tinnevelly oe 504 
41 | Khem Chand v. Narain Das Sethi .. 89 1022; 78 | Chinna Vavanan v. OChettiappa Ohettil 91 16 e 
4B | Kesho Das v. Tulsi Dass 89 229 81 | Venku Shettithi v. Ramachand- 
45 | Sohan Singh v. Emperor 89 513 rayya 92 342 
47 | Firm Bhogi Lal v. Amar Nath 90 1012 84 | Ayiswaryanandaji Saheb v. Sivaji 
| 47 | Mamrez v. Emperor 89 390 ` Raja Saheb . | 92 928 
J48 | Mohar Singh v. Emperor 88 4561 96 | Lakshmi Ammal, In re „| OE 729 
49 | Dhawa v. Emperor a .. | 89 961] 101 | Krisknaswami  Bhagapathar v. 
50 | Sawan Singh v. Emperor sa | 89 705 Thirumalai Iyer .. | 90 410 
51 | Mubammad Sadiq v. Emperor -- | 89 458{ 109 | Pachaiyappa Chetti v. Sivakami : 
52 |, Ahmad Gul v. Rahim Khan - | 89 831 Ammal . °.. | OF 671 
54. | Mohammad v. Emperor .- | 89 252} 112 | Narayanasami Pillai v. Gopala- | 
60 | Hagara Singh v. Emperor 90 153 krishna Naidu: 92 483 
61 | Babo v. Emperor 89 1027] 113 | Vaithilinga Mudaliar v. Chidam? < 
62 | Ramsaran Dass v. Firm Ram Lal- baram Pillai 91 720 
Ram Labhaya ... | 89 479] 114 | Mahadeva Iyer v. Ramafrishna Redel: 
62 | Sundar Singh v. Bhan Singh SO 1032 diar 52 53 
63, | Said Nur v. Emperor TI 89 718| 117 | Pasumarti Seethanna 6, Thammandial - b 
| : . Yasikalappa ng OL- 7 65 
: Madras High Court. 118 Narasimha Madali Y- Narayanasami A 
Chetty . 92 333 
2 Visvanatha Mudali v. Doraiswami 119 | Srinivasa Rao v. Kanaparthi Ven- | e . 
“ Mudali A. OE 193 katanarasamma’ ' ma | OE 727 
. 6]-Valluru Appalasuri v. Sasapu 120 Govindaswami, -Pillaiev. Doraiswami “Ae 
“Kannamma Nayuralu .. | 9O BBL - Mudali .. | OF 181 . 
12 |Vuppulury Somasundaram Y. 122 Prathipati Suryanarayana v, Prathi- 
Bhimisetti Kondayya 91 443 pati Seshayya . | 90 843 
4 fs | Veeraswami Mudali v. Venkatachala ` | .123 | Kallukutt Parambath ‘Perachan E P 
. Mudali no | 92 20 Putem PeetikakEal Kuttiali wen | OF 4., . 
20 | Shuja-ul-mulk v. Umir-ul-umra -. | 91 597-] -125 | Secretary `of State v. Sreeramamur~- 
29 | Ramaswami Reddi v. Rajagopala- ` t i 91. 179 
ars chariar g a | QI 2701 126 KhaJamyan Rowthér” v, Apreva 
$ Pillai owa | 90 642° 
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- ALLAHABAD HIGH COURT. 
Srconp Cryin Arvest No 1628 or 1924. 
December 11, 1925. 

Present :—Mr. Justice Walsh and 
Mr. Justice Kanhaiya Lal. 
JAGRUP SINGH—Puaintirr— 
APPELLANT 
versus 
INDRASAN PANDE AND OTHERS— 
DEFENDANT3— RESPONDENTS. 

Agra Pre-emption Act (XI of 1922), s. 12 (8)— 
Person “claiming pre-emption,” meaning of—Vendee, 
or intended vendee, whether included. 

The vendee, or proposed vendee, or contemplated 
vendee, or intended vendee, is a person “claiming pre- 
emption” within the meaning of the clause “more 
persons than one .of the same class claiming pre- 
emption in s. 12 (3) of the Agra Pre-emption Act. |p. 

, col. 1. 

Iswar Datt Upadhiya v. Mahesh Datt Upadhiya, 89 
Ind. Oas. 114; 23 A. L. J. 862; L. R. 6 A. 451 Oiv.; 
(1925) A. I. R. (A) 747, followed. 

The ordinary meaning of “to pre-empt” is to pur- 
chase in preference to others, that is to say, even of 
the whole world, and pre-emption is the effect of the 
purchase. The vendee, if he is successful in the end 
over other competitors, does in fact pre-empt and is, 
therefore, properly spoken ofas a person claiming 
pre-emption. [p.1, col. 2.] 

Second appeal from a decree of the Ad- 
ditional Subordinate Judge, Azamgarh, 
dated the 30th July 1924. 

Mr. P. L. Banerji, for the Appellant. 

Dr. &. N. Sen, for the Respondents. 

JUDGMENT.—This appeal raises a 
simple question of law on the construction 
of s. 12 sub-s. 43) of the new Pre-emption 
Act. That question is this. The sub-section 
providing thatin a case “where there are 
more persons than one of the same class 
claiming pre-emption,” is the vendee, or 
proposed vendee, or contemplated vendee, 
og intended vendee, a person claiming pre- 

‘emption within the meaning of the section. 
In the case of Iswar Datt Upadhiya v. 
Mahesh Datt Upadhiya (1) a Division Bench 

(1) 89 Ind. Cs. 114; 23 A. L. J. 862; L.R.6 A. 451 

_ Oiv.; (1925) A. IR. (A) 747, E 


1 ` 





of this Court, including one member of the 
Court now sitting, has decided that question 
in the affirmative. Nothing is more im- 
portant in connection with this question 
and with the new Act than that the deci- 
sions of this Court should be consistent, | 
and, unless these weré some very strong 
reasons compelling us to take a different 
view, we should prefer to follow the view 
taken in the case just cited. In that case 
for some reason the respondents were un- 
represented, and it might be said that that 
fact, to some extent, detracts from the 
authority of the decision because the appeal 
was allowed in their absence. Batin this 
case the respondents have had the ad-- 
vantage of Dr. Sen to represent them and 
we do not think that anything could be 
said on behalf of the other view which has 
not already been said. Weagree with the 
decision, however, on this further ground. 
The ordinary meaning of “to pre empt” is 
to purchase in preference to others, that is 
to say, even of the whole world, and pre- 
emption is the effect of the purchase. The 
vendee, if he is successful in the end over 
other competitors, does in fact pre-empt 
and is, therefore, properly spoken of as a 
person claiming pre-emption. It has been 
pointed out to us on kehalf of the appel- 
lant that whereas “the right of, pre epp- 
tion” is spoken of in other parts of the Act, 
in this particular sub-section the Word used 
with reference fo what is being claimed is 
simply pre-emption. We are further of 
opinion that this interpretation satisfies 
another test, namely, the true construction 
of s. 10 where it is quite obvious that the 
expression, “equal” or “inferior” right of 
pre-emption is used with reference to the 
vendee. We can understand how if-Wag. 
that the Pourts bélow ,came to the decision 
they did. Jhe authority to which*we have 
referred had not then been’ reported, It 
. oe e. se. m ~ 


“ has been found that the plaintiff i is related 


to one of thé vendors and the husband of 
the other vendor within four degrees. The 
wajib-ul-arz ‘filed shows that the property 
im question was obtained by one of the 
vendors and the husband of the other 


. vendor from their fathers respectively, who 


_ desation, found by the 


‘tion. 


‘yuarys 


were bwn brothers. The appeal must be 


allowed and the suit decreed subject to the ` 


conditfon, that, the plaintiff is required to 
pay Rs. 1,320, on account of the sale consi- 
Courts below, 
within | two months from this date. If such 
peyment is made he will get his costs here 
and hitherto including fees in this Court on 
the higher scale from the defendant vendee. 
If he fails to pay, his suit” shall stand dis- 
missed with costs here and below, includ- 


‘ing fees in this Court on the higher scale. 


SN, Hi, ee allowed, 


ee 


PATNA HIGH COURT. 
CIvIL Revision No. 95 or 1925. 
June 4, 1925. 

Present:— Justice Sir John Bucknill, Kr. 
.SHEO CHARAN SINGH—Drorer- 
Pee ee 


KISHNO KUER pee ANOTHER— 


J UDGMENT-DEBTORS—OPPOSITE Paxty, 

` Civil Procedure Code (Act (V of 1908), 0. XXI, 
rr. 66, ?2—Execution of decree—Sale- -—-Decree-holder, 
whether bound to bid up to any fixed sum. 

There is no legal necessity for a bidder at an 
auction-sale, whether he be the decree-holder or an 
outsider, to purchase the property at the full price at 
which it may haye been valued in the sale proclama- 
On the contrary, the value of the property is 
really only that which it will actually fetch, assuming 
that there i@no fraud or malpractice with regard to 
the bidderg and that the sale has been reasonably and 
properly made public. . 2, col, 2 

Application against. an order of the 
Diŝtrict Judge, Gaya, dated the 16th Feb- 
2925, against sa of the Munsif, 
First Court, Gaya. , 

“Mr. eBrij Kishore Prasad: for the Peti- 


“tioner. 


Mr. Siva Nandan Rai, efor the Opposite 


Party 
J UDGMENT. | 
Bucknill, J.—This is an “application 


Je civil revisional jurisdiction made to 


this‘ “Court under enna onrious circum- 
stances. 5 

‘The applicant obtained “a decfee oo rent 
against ue opposite Darty here in the 


SHEO CHARAN SINGH V. KISHNO KUER. 
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Court of the Munsif of the first Court of 
Gaya. Having obtained his decree he then 
applied for execution. It would seem that 
there were four properties which were put 
up for sale’ and the Court allowed the 
decree-holder (that is, the applicant here) 
to bid for the properties at the sale. 
seems no doubt that the valuation which 
was put on the properties was, that the first 

was putat Rs. 46, the second at Rs. 1,470, 

the third at Rs. 3,075 and the fourth at.Rs. 55. 

There is nothing on the record or before me 

to indicate in any way that the sale procla- 
mations were not duly published and in 
fact on the 21st January last the sale was 
proceeded with. It would appear from the 

record that there were other bidders besides 

the decree-holder. Now the Munsif made 

a curious order on the 22nd of January, 

that is to say, the day after the sale. He 

placed in his order-sheet the following 

words :— 

“ Decree-holder did not bid for the valua- 
tion fixed by the Court. The case is dis- 
missed, vide order passed on the sale pro- 
clamation.” 

When we turned to the sale proclama- 
tion we saw that the note or order there 
reads: 

“The decree- holder does not wish to bid 
up to the value fixed by the Court. Thee 
property on sale is 2845 acres nakli, 
bhaoli and belagan lands. The decree is 
for Rs. 566-9. He wants to purchase the 
property for a nominal value. This eannot 
be allowed; as the decree-holder does not 
care to bid for more, so I dismiss the 
case.” 

Now it is very difficult to see how on the 
language of these two orders it was really 
altogether open to the Munsif to adopt 
the course which he did. Ido not know 
that there is any legal necessity for a bidder 
at anauction-sale, whether he be a decree- 
holder at whose instance the property being 
sold is being put up for sale or whether 
he be an outside person, to purchase the 
property at the full price at which it may 
have been valued in the sale proclamati8n. 
On the contrary it would seem that after 
all the value of the property. which is thus 
pug up to auction is really only that which 
it will actually fetch at that auction &s;, 
suming, of course, that there is no fraud or 
malpractice with regard to the bidders and 
that the sale has been reasonably and pro- 
perly made public. I have no doubt that 
there isa good deal of force in what is 


There - 


(92 I. O. 1926) 


-urged by the learned Vakil who appeared 
for the opposite party, namely, that owing 
to there being a number of sales conducted 
on the same day it was not very feasible 
for the Munsif to have recorded at great 
length his reasons for his order in the 
order-sheet. There is nothing except the 
suggestion contained in the order which 
is endorsed on the sale proclamation where 
the Munsif says that the decree-holder 
wants to purchase the property for a nomi- 
nal value which leads one to suppose that 
there was anything improper or wrong in 
the way in which the sale had been made 
‘public or in the way in which the bids took 
place. On the other hand, there is certain- 
‘ly this to be said in favour of the Munsif's 
view, namely, that so far as the second 
property was concerned the amount which 
was in fact bid was a very trifling one 
compared with the value which was put 
“upon the property in itself. In that in- 
stance it will be observed that whilst the 
value was Rs. 1,470 the price bid was 
Rs. 232. As regards the third property put 
up for sale the difference was very much 
worse; for, there, whilst the value was 
“Rs. 3, 075 the bid for it was Rs. 231. What 
I think the Munsif should have done was 
-to have expressed his views as to the un- 
« satisfactory nature of the sale in clearer 
terms and to have given his reasons which 
dSught to be substantial ones for declining 
"to proceed with the sale. I do not think 


‘that the reasons which he has given are’ 


good reasons for dismissing the execution 
cass ; for, so far as we can see, the decree- 
holder had done nothing really wrong in 
‘réfusing to bid up to the total valua which 
had been fixed on the property. I think 
the Munsif’s order should have been, after 
-having-set out his reasons, to have ordered 
that- there ‘should be an issue ofa fresh 
sale proclamation under circumstances of 
proper publicity which would ensure that 
at the next auction when the property 
should bé put up forsale there should be 
suitable bidders. Under such conditions 
né@ doubt ‘the properties would fetch what- 
ever they were really worth and what the 
public was ready to pay for them. It may 
bs said with regard to the Ist and 4th 
_pftoperties that the prices which were offer- 
ed were substantially equivalent to the 
‘prices- at “which - (the two properties were 
valued and that“ is certainly so, At the 
Same, time these two properties are of very 
little account aggregating just Rs. 101 
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in value. Itdoés ot, therefore, seem desir- « 
able to split these two properties away from 
the other two or to regard the ‘two pro- 
perties entirely separately: 4 

I should mention that after the decision 
by the Munsif it would seem ‘that the 
decree-Holder preferred. somesort of appeal 
to the District Judge of Gaya. «WHat ” 
exactly happened before the District Judge - 
it is difficult to understand. Frem the 
order-sheet of the 5th February there 
seems to be a note by the serishatagar 
saying that the order complained’ of i is, not 
appealable (vide O. XLII, r. 1 angs. "104, 
O. P.C.) .On the same ‘day the District 
Judge minutes : “put-up in presénce of 
Pleader.” No.date is mentioned as to when 
it should be putup. But on the 16th Feb- 
ruary we get an order of the District J udge 
“Pleader absent. File.” Whether this is 
tantamount to the dismissal of the appeal 
or whether this is tantamount to the ad- 


journment of it I do’ not’ know. However, 


to my mind the conclusion is after all the 
same, for although the matter has come'up 
to this Court by way of complaint against 
what appears to, have been the serishtadar's 
order of the 5th F ebruary, there is also a: 
complaint quite clearly made that the order 
which the Munsif passed on the 22nd Jan- 
uary was illegal, I have no hesitation in 
coming to the conclusion that the order 
which was passed by the Munsif on the 
22nd January isan unsatisfactory one. 

It must be set aside “and the’ Munsif 
ordered to re-instate; the execution’ Case, 
to direct that a new sale proclamation shall 
be issued and that such precautions should ° 
be taken with regard to the publicity of 
the conditions under which ‘the sale will 
be held’ so as to ensure that a reasonable 
and proper sale will be-held upon the date 
fixed. There will-be no order for’ costs in 





this application. ` bi 
Z, K. : Order accordinglg. 
ee “wv 
. . 


ALLAHABAD -HIGH COURT. 
Sgconp Uwit, APPB4AL No, 1642 or 1925. 
December 11, 1925. 
Present.:—Mr. Justice Sulaiman. 
KALKA PRASAD—Puaintire— 
APPELLANT’ , 
versus ` . se 
P NNA Deena PONDAN ; 
of 1901, ss. 175% 1828—Dise 


Agra Tenagey Act{II 
trict Judge, order of—-Appeal, third; to High, Court 
whether lies. è r 7 


74 Ea 


. E 

Section 182 of the Agra Tenancy Act only allows a 
second appealto the High {Jourt and not a third 
appeal. Ta a $ 

Therefore, no appeal lies tothe High Court from an 
érder passed by the-District Judge on au appeal from 
an appellate order of a Collector. 

eLachmi Narain vy. Nirotam Das, A. W. N. (1906) 

272; 29 A.69;.3 A. L. J. 688, followed. 


Chhajmal Das v. Sirya, A. W. N. (1906) 254; 3A.L. 


J. 625, not followed. . 
Second appeal against a decree of the Dis- 
trict Judge, Jhansi, dated the 22nd of 


Au gust 1925. 


Mr. S. N. Varma, for the Appellant. 
JUDGMENT.—This purports to be 
an eappeal from an order passed by the 


` District Judge on an appeal from an appel- 


late order of a Collector. Thus it is a third 
appeal to the. High Court. Section 182 of 
the Agra Tenancy Act only allows a second 


appeal tothe High Court and not a third 


‘gre not provided for. 


Section 175 bars allappeals which 

It ig, therefore, clear 

that the appeal does not lie. l 
. The learned Vakil for the appellant rè- 


appeal. 


‘lies ori the case of Chhajmal Das v. Sirya 


(1) wherea learned Judge of this Court 
entertained a third appeal.. That case 


` was contrary to the decision in Lachmi 


Narain v. Nirotam Das (2) reported in the 
same volume at-page 251,and must be 
deemed to haveby implication heen over- 
ruled by the decision of the Bench in the 


ease of Lachmi Narain v. Nirotam Das 


(3) reported in the same volume at page 272. 


. As no appeal lies, this appealis according- 


` (8) A. W. N. (1906) 272; 


ly dismissed under O. XLI, r. 11. 
N. H. Appeal dismissed. 
(1) A. W. N. (1906) 254; 3 A. L. J. 625. 

(2) A. W. N. (1906) 251; 3 A. L. J. 623. . 
29 A. 69; 3 A. L. J. 688. 


. 
Seana 


BOMBAY HIGH COURT. 
a First CIVIL Apppat No. 150 or 1924. 
aan September 1, 1925. 
Pre®ent:—Sir NormaneMacleod, KT., 
- Chief Justice, and Mr. Justice Coyajee. 
- PARVATIBAITRIMBAKRAO 
PATVARDHAN—PLAINTIFE— 
APPELLANT 


. © versus 
VISHVANATH -KHANDERAQ RASTE— 


DEFENDANT—RESPON DENT. 
Hindu Law--Adoption —Agreement between adoptive 


` and natural fathers reserving right of making Will to 


adoptive father, legaltty Sf i e. 
An setae between the adoptive dather and the 
‘paturel father of the minor about to be adopted, made 
` e id e 


y 


. to the terms of ihe other Wills. 


PARVATIBAI TRIMBAKRAO V. VISHVANATH KHANDERAO RASTE. {92 I. C. 1926] 


al the time of adoption, whereby full powers are 
reserved to the adoptive father to dispose of the family 
properties by Will, is not yalid according to the Hindu 
a a isnot binding on the adopted son., [p. 4, 
col, 2 


First appeal from the decision of the 
First Claes Subordinate Judge at Poona, in 
Suit No. 1021 of 1921. A 

Mr. P. B. Shingne, for the Appellant. 

Mr. G. N. Thakor, (with him Mr. W. B, 
Pradhan), for the Respondent. ` 

JUDGMENT.—The plaintiff sued to 
recover Rs. 6,580 with costs of the -sħit and 
future interest at six per cent from the 
estate of the deceased testator Rao Badadur 
Khanderao Vishwanth Rastein the hands 
of the defendant. The plaintiff claimed this 
amount as the arrears of annuity of Rs. 400 
a year payable to her under the Will of hèr 
deceased father, i : 

The claim has been dismissed by the 
lower Court on’ various grounds, and we 
think that this appeal can be disposed of in 
avery simple manner, > > ye 

The defendant was adopted in 1896, and 
Ex. 82, the tharavpatra, was executed’ at 
the time as constituting an agreement be- 
tween the natural father of the defendant, 
who was then a minor, afd the adoptive 
father. Oneclause of the agreement was 
to this effect that the adoptive father had 
made a Will; that the adopted boy should 
act up to the terms of the Will, and in case” 
the adoptive father made other Wills,’ 
the adopted son should behave cores 
“hat 
clause in effect gave the adoptive father 
an absolute right to dispose of all his pro- 
perty even after the adoption in any way 
he pleased. The Will under which the 
plaintiff claimed was made after the adop- 
tion. -Atthat time the joint family consist- 
ed of adoptive father and the adopted son, 
and according to Hidnu Law the father 
would haveno power to make dispositicns | 
by Will of the joint family property. 

Wedonot think an agreement of this 
nature is in consonance wilh the ` principles 
of Hindu Law with regard to agreements 
which can be made at the time of the adgp- 
tion between the adoptive father and bis. 
natural father of the boy taken in adop- 
tion. The result of such an agreement 
would be that the adopted son would lqse 
his right in his natural family, and would. 
either acquire no rights at all, or would 
only acquire rights which were liable to be 
defeated, in his new familys The appèl- 
lant being aware of the difficulty of the 


E 
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iharavpatra endeavoured to rely upon the 
payments made to her by the adoptive 
father before he died. Such payments, 
which, as a matter of fact, were not disputed 
by the adopted son and had never been 
disputed- since tle death of the adoptive 
father, could. only be considered as gifts 
in presenti of- certain cash, and could not 
possibly constitute a claim to anything in 
the nature of any annuity. 

Weagree with the Judge that Ex. 82 
offended against the law, of minors and the 
general principles of Hindu Law as regards 
-adoption. We,. therefore, dismiss the ap- 
peal with costs. ; 

Z. K., Appeal dismissed. ; 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
JUDICIAL MISCELLANEOUS APPLICATION 
No. 329 or 1923. 

September 22, 1925. 
Present:—Mr. sap Dané Bilaram, 

A. J. O. 

OFFICIAL RECEIVER—APPLICANT 

| versus 
. LACHMIBAI—OPPONENT. 

Provincial Insolvency Act (V of 1920), ss. 58, 54, 
difference between—Encumbrance created within two 
years of adjudication—Consideration—Good faith— 
Burden of proof. 


Where an incumbrance created by an insolvent’: 


within two years of his adjudication is challenged in 
the Insolvency Court the onus lies on the incumbran- 
cer to prove both good faithand valuable considera- 
tion. [p. 8, col. 1.] : 

Official Assignee of Madras v. Annapurnammal, 20 
Ind. Oas. 901; 14 M. L. T. 150, Anantarama Aiyar v. 
Yussufji Oomer Sahib, 36 Ind, Cas. 903; 31M. L. J. 
133; (1916) 2 M. W. N. 236, Oficial Assignee of Madras 
v. Sambanda Mudaliar, 60 Ind. Cas. 205; 43 M. 739; 39 
M. L. J. 345; 28 M. L. T. 258, Nilmoni Chowdhuri v.. 
e Basanta Kumer Banerjee, 29 Ind. Cas. 814; 19 C. W. 

N. 865 and Muhammad Habibullah v. Mushtaq Husain, 
37 Ind. Cas, 684; 14 A. L. J. 1183; 39 A, 95, relied 
upon. - ; : 

` There is a radical difference between s. 53 and s, 54 
ofthe Provincial Insolvency Act. Under s. 54 the 
Cogirt is not concerned with the motive of the trans- 

| feree but only with that of the debtor. It is he who is 
gaid to have given the preference and whether the trans- 
feree acted in good faith or notis immaterial. Where, 
however, the three months’ limitation contemplated by 

8,4 has expired, it is open to the transferee to prove 
«that whatever the motive of the transferor may hare 

been, he on his part acted in good faith. And where 

the consideration of the transfer is a pastdebt the 
transferee stands in a better position than otherwise. 

He has his owe interests to serve and owes no duty 

to tke other creditors to protect their interests. He is 

in, the abeence of any ctatulory_ limitaticn imposed by 
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the Law of Banlruptog, as much at liberty to, secure e 
t 


the payment ofhis debt by superior. diligence as by 
accepting a voluntary preference provided he gées no 
further than what is necessary,to serve his own ptr- 
pose, [p. 8, col. 1.) : S 
Hakim Lal v. Mooshahar Sahu, 34 C. 999 at p. 1018; 
11 0. W. N. 889; 6 C. L. J. 419, relied upon. , 4 
Official» Assignee of Bengal v. Yokohama’ Specie 


Bank, Ltd., 87 Ind. Cas. 302; 29- C. W.* N. 374; .(1925) . 


A. I. R. (O.) 640, referred: to. an 
Application under s. 53 of the Provincial 
Insolvency Act. . . ; 
Mr. Dingomal Narainsing, for the Official 
Receiver. . 
- Mr. Kimatrai Bhojraj, for the Alienee, 
Mr. Srikishendas U, Lulla, for the Tngol; 
vent. : 7 Be 
JUDGMENT.—The Official Recéiver 
has applied under s. 53 of the Provincial 
Insolvency Act’ for annulment of a mort- 
gage-deed executed by the two insolvent 
brothers Valabdas and Sunderdas on the 
lst September £921 in favour of their pä- 


ternal aunt Lachmibai. The two brothers. 


belong to Shikarpur. They carried on 
business at Karachi with the aid of gumash- 
tas in the firm name of Naraindas-Sunder- 
das; Naraindas being their father who died, 
in 1916. Thedeed recites that Jamnadas 
husband of the mortgagee had an account 
with the firm of Naraindas Sunderdas; on 
which a sum exceeding Rs. 14,000 was due, 
to him and that he had advanced a further. 
sum of Rs.-10,000 to the two brothers 
on 28th March 1921 and the two brothers 
had by a letter dated 17th May. 1921 agreed: 
with Jamnadas to mortgage to hima half. 
undivided share in their residential house 
at Shikarpur in the sum of Rs. 24,000 


made up of the two sums of Rs. 14,000 


and 10,000 and that Jamnadas having 
died on 25th May 1921 the mortgagors had 
in conséquence of the arrangement made, 
with Jamnadas executed the mortgage- 
deed in favour of his widow and iegal. re- 
presentative. wae eee ; 
The two brothers were adjudiċated®-as, 
insolvents on 11th December 1922 sinspur- 
suance ofan application presented to this, 
Court on 3lst October 1922 by one.of the 
creditors ofthe jnsolvenis. ; 
rance purported to have been created by the | 
mortgage-deed, assuming it to have been 
in pursuance of the letter dated 17th May 
1921, is within two years of the order of 
adjudication. = 
Section 53 of the Provincial Insolvency 
Act is a*re-enacltment*2psissimis yerbis of 
s. 36 of th8 Provincial Insolvency Act of 
1907 ənd thel exception. contained in s, 36 


hd Ş 4 . 


The incumb- - 


. 


“prove that about 
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of the old Act in favour of “an incumb- 
° rancer in good faith andefor valuable con- 
sideration” and 4 similar exception contain- 
ed in s. 55 of the.Presidency Towns Insol- 
vency Act have been the subject of judicial 
interpretation. It.has been consistently 
held by the different High Courtsthat where 
-an incumbrance made within two years 
of adjudication is challenged in the In- 
solvency Court the onus lies on the iná 
cumbrancer to prove both good faith and 
valuable consideration, ef: Official As- 
signee of Madras v. Annapurnammal 
(1), eAnantarama -.Aiyar v. Yussufji 
Oomer Sahib (2), Official Assignee of Madras 
v. Sambanda Mudaliar (3) and Nilmoni 
Chowdhuri v. Basanta Kumer Banerjee (4), 
ais Habibullah v. Mushtaq Husain 
5 

It has not been seriously disputed that 
the same considerations apply tos. 53 and 
that itis for the opponent to prove both 
‘valuable consideration and good faith in 
order tg entitle him to succeed. 

The evidence of the consideration for the 
deed appears to be fairly strong and con- 
clusive. 

The insolvents carried on their business 
with the aid of gumashta and maintained 
regular books of account. They have pro- 
duced their books from Sambat 1974 on- 
wards. These books show large sums of 
money due to Jamnadas from time to time. 
The balances due to him when the account 
books of Sambats 1974, 1976, 1977 and 1978 
were closed and fresh account books kept 
were Rs. 16,956-12-9, Rs. 14,725-0-6, 
Rs.13,887-8-6 and Rs. 15, 195-7-9 respectively. 
No amounts appear to have been withdrawn 
by Jamnadas.in Sambat 1974 or the year 
1921. There are corresponding entries in the 
account beoks kept by Jamnadas himself. 
Exhibits16 to 18 are the entries in his books. 
Exhibit 19 is a Vatak or memo. of account 
prepared ‘by the insolvents’ gumashtas and 
handed over to Jamnadas in the usual 
course of business and provea similar in- 
debtedness of the insolven¢s to Jamnadas. 
No evidence has been called in rebuttal to 
Rs. 15,000 were not 
due to Jamnadas ey the insolyents’ Karachi 
firm. 


Q) 20 Ind. Cas. 901 14 M. L. T. 150. 6 
Ne 36 Ind. Cas. 903; 31 M. L. J. 133; (1916)2 M. W. 


236. 
(3) 60 Ind. Ods. 205; eon 733; 39 M. L. J. 345; 28` 
. L.T 258. ° 


» (4) 29 Ind. Cas. 814; ICW. Ng i 
(5) 87 Ind. Qas: 684; 14 A. L, 3. 1183; 39 A. 95. 
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It would also appear that Jamnadas had 
a banking account with the firm of Pirbdas 
Kanayalal of Shikarpur who had a branch 
firm in Bombay as well. Another Shikar- 
puri firm carrying on business at Bombay 
in the name of Tejbhandas Thoriomal had 
a branch firm at Karachi of the same name. 
A sum of Rs. 
firm of Pirbdas-Kanayalal at Bombay to the 
firm of Tejbhandas Thariomal of Bombay 
on behalf of and under instructions from 
Jamnadas.. The Karachi branch firm of 


- Tej]bhandas-Thariomal appear in their turn 


to have paid the Rs, 10,000 to the insolv- 
ents on 28th March 1921. Harbhagwandas 
the Manager of the Bombay Branch of 


Pirbdas Kanayalal has produced an entry’ 


from sahi book of his firm of the payment 
of Rs. 10,000 to the firm of Tejbhandas 
Thariomal on account of Jamnadas and 
duly signed by him. The Managing part- 
uer of Pirbdas Kanayalal Shikarpur has 


produced a debit entry Ex. 9-1 from his. 


Shikarpur books showing that Rs. 10,000 
were duly debited to Jamnadas’ account in 
their books, Pahlajrai, the present Manager 
of the Karachi branch of Tejbhandas 
Thariomal, has put in an entry from his 
cash book of the payment of .Rs. 10,000 
to the insolvents’ firm which is signed by 
their gumashta Gobindo, and has also 
produced the letter, Ex. 13, given by Jam- 


nadas to them, authorising them to pay. 


Rs. 10,000 to the insolvents. The 
insolvent Valabdas has explained that this 
sum of Rs. 10,000 was an advance to the 
insolvents and not to their firm. It was, 
therefore, credited in their gharoo (private) 
books as paid to them by Jhamnadas and 
then transferred by them in their capital 
account in the shop books as an advance 


fromthem. Exhibits 22 to 25 are entries in the, 


insolvents gharoo books. Exhibits 26 and.27 


are the corresponding entries in their firm: 


books, The sum of Rs. 10,000 was in- 
dubitably paid by the insolvents to their 
firm as part of the capital and had been 
duly accounted for. It has not heen shown 
that the insolvents had any other oO 
where from to bring the ..Rs. 10,000,. 


10,006 was paid by the ` 


therefore, hold that the mortgage deed is s 


for valuable consideration. . 
An attempt was made on behalf of. the 


opponent to prove that at the time- of- the. 


further -advance of Rs. 10,000 the insol. 


vents had agreed to execute a deed of 
mortgage in favourofJamnadag. The only. 
evidence on this point is the statement of 
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the insolvent Valabdas. I have no hesita- 
tion in holding. that his evidence on this 
point is false. , There is no mention of the 
alleged oral agreement in the letter, Ex. 7-2, 
which is said to have been given by him to 
Jamnadas on 17th May 1921. The whole 
tenor of this letter shows that there, could 


` have been no oral agreement’ between the 


parties to create a mortgage prior to this 
letter. It recites that a sum of Rs. 15,000 
or 16,000 were due by the insolvents’ 
firm to Jamnadas and that the insolvents 
had taken from him a further sum of 
Rs. 10,000 which he-had sent for from 
the firm of Pribdas Kanayalal at Bombay 
through Tejbhandas .Thariomal and that 
about Rs. 25,000° or . 26,600 plus interest 
were due by them and then it recites as 
follows: 

“On account of the same we have under- 
taken lo mortgage with you without posses- 
sion . the half portion of . our house for 
Rs: 24,000 in-words twenty four thousand. 
Whenever you choose deed will be executed 
in your favour and registered. We have 
agreed to execute fora period of five years. 
The interest will be paid at the rate of 8 
annas per cent., per mensem. Therefore, 
this chit is given to you in writing.” 


If there was a prior oral agreement one 
would have found specific mention of it in 
this letter. There is no mention of this 
oral agreement in the mortgage deed either, 
The explanation of Valabdas as to the 
reason why he did not pass this writing in 
favour of Jamnadas at the time of the 
advance is preposterous. He states that at 
that time it was arranged that insolvents 
were to give in mortgage to Jamnadas such 
of their properties as he might select and it 
was only after Jamnadas made his selection 
that he passed the letter Ex. 7-2. Jamnadas 
was. their uncle and knew all about their 
property and this delay of about one month 
and 24 days to make the’ selection is un- 
accountable. 


Jt would appear from the evidence that 
tbe insolvents were in financial difficulties 
from the end of 1920. They traded in piece- 
‘goods and had bought both on the sterling 
and rupee basis large quantities of cloth 
for forward delivery at a time when, the 
-exchange had risen to over 2shillings to the 
rupee. In December 1920 the exchange 
dropped down to 1 shilling 5 pence thereby 
seriously affecting the insolvents. The price 
-of cloth purchased on the rupee basis had 
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e 
. . 
also gone down to a certain extent, through 
other causes: oy tere 
In December 1920 they sold-some of their 
property to Pirbdas Kanayalal to keep them 
going and it appears that im March 1921. 
they either borrowed from Jamnadas the 
sum of Rs. 10,000 or appropriated to 
themselves this sum which had been paid to 
them by Tejbhandas Thariomal on accotint 
of Jamnadas, and used this amount for the 
same purpose. They evidently axpected 
the exchange to go up and the prices to rise, 
They appear to have taken some deliveries 
of piecegoods upto April 1921 though such 
deliveries were not so brisk. The exchange 
instead of showing any improvement grew 
from bad to worse and in May 1921 Messrs. 
Kahn and Kaha through whom the ingolv- 
ents kad imported large quantities of piece-. 
goods fixed the exchange in respect of all, 
thé insolvents goods at 1 shilling 33 pence. 
The fixing of tte exchange by Messrs, Kahn 
and Kahn deprived them of all chances of 
reducing their estimated losses by -a risé* in 
exchange. The estimated loss due to Messrs. 
Kahn and Kahn at this date was about a 
lac of rupees. They had other losses to 
pay. Their attempts to execute certain 
transfers in favour of their relations -and 
particularly their submitting to an. award 
in favour of their mother followed by -a 
consent decree which is the subject-matter 
of another.application appear to be all sub- 
sequent to this date. [am‘of the opinion that 
the promise if any made by the _insolvents 


to Jamnadas to secure his claim was made | 


in May 1921 and not at the time of alleged 
advance of Rs. 10,000. 4 

I entertain some doubts if Ex. 7-2 is th 
letter handed over by Valabdas to Jamna- 
das at the time it purports"to have been 
written. It refers toa half share of the 
house being. given in mortgige. The” 
insolvents owned at that time the whole 
house. The award trensferring half of this 


house to their mother-is dated July 3921, ° 


No explanation has been offered why fhe in- 
solvents agreed,in May 1921 to mortgage 
only a half share of tle house to Jamnadas 
unless it be assumed that before this letter 
was given the insolvents had agreed ‘to 
give the other half to their mother, The 
opponent has relied on a-fecital made. in 
the allege Will of Jamnadas Ex. 7-1 which 
is said to have been made on 2ist May 1921 
about the writing given to Jamnadas» This 
genuiméhess of this. Will is being litigated 
in anothe? Court and I do not’ propose te 


Tase 


8 os 


in . a . . > . 
discuss the evidence as to its genuineness 


*in the present proceedings. Clause 5 of this 


Willassuminy it to be genuine does not 
give -the purport of the letter passed in 
favour of Jamnadas and is inconclusive. It 
ig anot necessray for the purpose of this 
case to hold definitely if Hx. 7-2 “is the 
letter given to Jamnadas. Whether the 
ingolvents promised on the 17th May 1921 
with Jamnadas that he would secure to him 
the re-wayment of the debt already advanced 
or if Ex.7-2 has been substituted for an- 
other after the death of Jamnadas. It 
would equally appear that there was no 


obligation on the insolvents to execute the 


mortgage-deed in favour of their aunt on 
the lst September 1921 and its execution 
without any pressure from the aunt amounts 


-to fraudulent preference within the mean- 


ingofs. 54 of the Act. If the petition for 
insolvency had been filed. within three 
mionths of this.date, I would have had no 
hesitation in declaring it to be void. Differ- 
ent considerations however arise in the cir- 
cunistances of the present case. There is 
a radical difference between ss. 53 and 54. 
In s. 54 the Court is not concerned with 
the motive of the transferee but only with 
that of the debtor. It is he whois said to 
‘have given the preference and whether the 


. transferee acted in good faith or not is im- 


material. Where, however, the three months’ 
limitation contemplated by s. 54 has expir- 
ed, it is open to the transferee to prove that 
whatever the motive of the transferor may 
have been, he on his part has acted in good 
faith, And where the consideration of the 
transfer is a past debt, the transferee stands 
jn a better position than otherwise, Hehas his 
own interests to serve and owes no duty to 
the othercreditors to protect their interests. 
He in the absense ofany statutory limitations 


“imposed by the Law of Bankruptcy, is as 


much at liberty to secure the re-payment of 
his debt by superior’ diligence as by accept- 
ing? a voluntary preference. provided he 


` goeswoefurther than whah is necessary to 


serve his own purpose. See the observa- 
tions of Mukerji, J., ın Hakim Lal v. Moosha- 
har Sahu (6). What then are the limita- 
tions imposed by thes Law of Bankruptcy 
on the rights of the creditor to secure to 
himself the re-payment of a past debt? 
Where he has secured an advanfage by his 
syperior diligence, it would appear that he 


“ cannot bedeprived of such advantage either 


(6) 34 O. 999 at p. 1018;" 11 O. W. N: 889% O. L. J. 
410, E 
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under s. 53 or s. 54 of. the Act. Where he has 
not secured it by such superior diligence 
but has accepted a preference voluntarily 
made by his debtor, he may not retain it, 
if an insolvency petition is filed for the 
adjudication of the debtor within three 
months ofsuch preference. It would, there- 
fore, follow that if the three months have 
elapsed, it is open to the creditor to say that 
in accepting such preference he has only 
secured to himself his own interests, and 
to rely on the presumption arising there- 
from to prove his good faith. The onus 
then shifts on to the Official Receiver. to 
prove other circumstances to warrant an 
inference that the act of the creditor iri 
accepting a preference was an act of bad 
faith according to the Law of Bankruptcy. 
On behalf of the Official Receiver an at- 
tempt was made to show that there were 
other circumstances in the present case to 
tebut the inference arising im favour of 
the opponent as a creditor.. In the first 
place it was said that the property mort- 
gaged to him was substantially the whole 
of the property by the insolvents, and it 
was urged that as suchit was an act of 
bankruptcy and void as not having been 


accepted in good faith. Reliance was placed . 


on the recentcase of the Official Assignee 
of Bengal v. Yokohama Specie Bank Ltd., 


(7). Though I afforded an opportunity to ° 


the Official Receiver after he had closed 
his case to prove that this property. was 
substantially the whole of the insolvents’ 
property, he has failed in his attémpt. 
Admittedly the insolvents had another pro- 
perty at Karachi which was mortgaged ‘by 
them with Messrs, Tattersall & Co. for 
Rs. 16,000 on the 22nd February 1922. 
They had a certain amount on stock-in~ 
trade, and it was open to the Official Recei- 
ver toshow what its value was. He has 
not done so. Theinsolvents have, on the 
other hand, put in certain statements to 


prove that they took delivery of a considéer- `’ 


able quantity of piecegoods after the 
mortgage-deed. The opponent isa woman, 
and it cannot be assumed without furthgr 
proof that she knew that her nephews were 
mortgaging to her all that they possessed: 
lf Ex. 7-2 is genuine, and the mortgage- 
deed was executed in pursuance of the. 


promise made by the insolvents to Jamna-- 


das, it would appear that at that time the 
insolvents possessed one more immoveable 


(7) 87 Ind. Cas. 392; 29 O. W. N. 378; (1925) A. L Re 
(C) 640 


= 
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`- property which they mortgaged with Messrs 
Hiranand Naraindas for Rs. 15,000 and 
had also other considerable assets. 

It iš no doubt true that after May 192], 
the insolvents at no time possessed suffi- 
‘cient asSets to pay off their creditors in 

. full, and though I have a shrewd suspicion 

that the object of the insolvents to attempt 
to carry on their business for over a year 
after they were to their knowledge hopeless- 
ly gone, was to benefit some of- their rela- 
tiong “and to make it difficult for the 
Official Receiver to take possession of all 
the property which would otherwise have 
been available for distribution, I find it 
‘difficult to hold that the incumbrance in 
favour of the opponent falls within the 
principle enunciated in the Calcutta case. 

It was further alleged on behalf of the 
- Official Receiver that as the opponent had 
no issue, the object of the mortgage-deed 
was to secure to the insolvents the advantage 
of the transfer, the opponent holding ‘the 
property on their behalf as a benamidar, A 
considerable amount of argument was ad- 
dressed at the Bar with regard tothe vali- 
dity of the alleged Will of Jamnadas, and 
especially the provision in respect of 
“dharam”. It is however not necessary for 
me to go into the question either of the 
validity of the Will or, of the bequest to 

° “dharam” as it would appear that the pos- 
session of the opponent de hors the Will is 
even better. As a Hindu widow she. is 
entitled to an absolute estate in the cash 
left By her husband. I am not, however, 
prepared to hold in the absence of any evi- 
-dence on the point that the mortgage-deed 
was executed in favour of the opponent as 
abenamidar for the insolvents. Admittedly 
Jamnadas has left two brothers who are 
both alive, and it cannot now be said whe- 
ther on her death, the property left by her 
would vest in the insolvents or in the bro- 
thers of Jamnadas. This will depend on 
-who are alive at the time the inheritance 
opens up on her death. It isto be regretted 
that I should have arrived at this conclu- 
sjon which deprives the creditors of their 
right to claim a rateable distribution out of 

“the half share of the residential house mort- 
gaged to the opponent. The conduct of the 
| ynsolvents in continuing to carry on their 

- business from certain mala fide motives 
requires a separate consideration and can- 
not be made a ground for setting aside the 
-incumbrange in the absence of proof of bad 
faith on the part of the opponent. This ap- 


+ 
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plication, therefore, Tails and is dismissed. 


In the circumstances of this case; I make °- 


no order as to costs. Ifthe Official Receiver 
wishes to appeal against this decision, .I 
shall readily grant him the required per- 
mission. . 

P. B. A., Application dismissed. 





BOMBAY HIGH COURT. ° 
ORIGINAL Civit JURISDICTION APPEAL 
No. 95 or 1924. °. 
February 27, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
JAMSHEDJI NAOROJI GAMADIA— 
DEFENDANT—ÅPPELLANT 
© versus . 
MAGANLAL BANKEYLAL & 00.— 
PLAINTIFFS —RESPONDENTS. e 

Contract Act (LX of 1872), s. 178— Shares handed over 
for purpose of raising méney—Pledge of shares— 
Misrepresentation, shares obtained by—Pledgee, rights 
of—Fraud, meaning of—‘“Goods,” whether includes 
share certificates. 

A person who without enquiry takes from another 
an instrument signed in blank bya third party and fills 
up the blanks cannot, even in a case of a negotiable 
instrument, claim the benefit of being a purchaser for 
value without notice so as to acquire a greater right 
than the person from whoni he himself received the 
instrument. [p. 12, col. 2.] : 

France v. Clark, (1884) 26 Ch. D. 257; 53 L. J. Ch. 
585; 50 L. T. 1; 32 W. R. 466, referred to. 

The obtaining of goods or documents by fraud of 
which the proviso to s. 178 of the Contract Act speaks 
must mean obtaining possession by sucha trick or 
fraud as excludes real consent and, therefore, cannot be 
the foundation of any other contract. |p. 13, col. 1. 

Defendant No. 1 who was a partner in a firm which 
had been dissolved represented to defendant No. 2 
that his liabilities in respect of his partnership in the 
dissolved firm did not exceed a certain. sum and in- 
duced defendant No.2 to enter into 4 partnership 
with him for the purpose of starting a new business, 
Defendant No. 2 handed oyer shares in certaiii com- 
panies to defendant No. 1, together with transfer 
forms with blank transfers duly signed by him? and 
authorized the first defpndant to borrow money on the 
shares for the purpose of thenew business to be 
started by them. The first defendant pledged the 
shares with the plaintiff “and utilized the proceeds to 
discharge his liabilities asa partner in the dissolved 
firm. Ina suit by the plaintiff to enforce the pledge 
of the shares: 

Held, (1) that the first defendant haying been autho- 
rized by thg second defendant. to pledge the shares 
it could nok be said that he had obtained possession 
of the shares by means ofan offence or fraud ; {ibid.] 

(2) that at the most it could only be said thatthe 
first defendant induced the, second defendant to 
negotiate with him with regard to starting a new 
husiness by misrepresenting the amount of his liabili- 
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ties in his old business and that such a misrepre- 

° sentation would enable the second defendant to avoid 
the agreement ,to start a new*business and to recover 
the shares entrusted to the first defendant for the 
purpose of raising money for that business; [ibid.| 
(3) that the misrepresentation, however, had not the 
effect of rendering the pledge of the shares with the 
plaintiff before the rescission of the contract invalid 


and that the praintir was, ; therefore, entitled to enforce, 


his pledge. fibid.] 

Per Coyajee, J. The term “goods used in s. 178 
of the, Contract Act is wide enough to include share 
certifica, ajes Lp. 13, col. 2.] 

Fazal v. “Mangaldas, 66 Ind. Cas. 726; 46 B. 489 at p. 
502; 23 Bom. D. R. 1144; (1922) A. I. R. (B.) 303, fol- 
lowed. 3 

Appeal from the decision of Mr, Justice 

mp. 
aoe Kanga, Advocate-General, (with him 

Mr. Khergamvalla), for the Appellants. 

Sir Thomas Strangman, (with him Mr. 
Kania, for Respondent No. 1. 

6 JUDGMENT. 

‘Macleod, C. J.—The plaintiffs filed 
this suit seeking to recover the sum of 
Rs, 26,671-9-0 from the first defendant, and 
praying for a declaration that the pledge of 
the shares mentioned in Ex. E to the plaint 
was binding’on the second defendant, and 
that the second defendant had no right to 
prohibit the transfer of the said shares to 
the name of the plaintiffs. They also prayed 
that they might be authorised to sell, the 
shares mentioned in Ex. D and appropriate 
the net proceeds towards part satisfaction 
of the decree to be passed in their favour. 

Plaintiffs alleged that the first defend- 
ant had borrowed certain amounts from 
them on security ofcertain shares, On April 
12, 1921, it was found that Rs. 38,000 
were due by the first defendant and the first 
defendant passed a writing to the’ plaintiffs 
whereby he promised to pay the plaintiffs 
the said sum of Rs. 38,000 on demand 
with interest, and gave details of the shares 
which were to remain as security. There- 
after the ‘plaintiffs had received a certain 
amount of interest of certain shares and also 
sol certain shares under thefinstructions of 
the figst defendant. Ong making up the 
account the amoun{ of Rs. 26,671-9-0 was 
found due to the plaintiffs against which 
the plaintiffs had in their possession the 
shares mentioned in Ex. D to the plaint, 
out of which fourteen shares of the 


Emperor Edward ,Mills and one share of the. 


Nagpur Mills stood in the name ofthe second 
defendant. The plaintiffs had in their 
“possession the share certificates and transfer 
formé signed by the seeond defendent, who 
had given notice to the companies con- 


ik e 
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cerned not to transfer the shares to any- 


otber person. 
failed to pay the sum of Rs. 26,671-9-0, and 
hence the suit was filed claiming the ‘relief 
abovementioned. 

The first defendant filed a written, stater 


The first defendant had. 


ment asking for an account but at. the 


hearing he admitted the claim. 

The second defendant in his written 
statement alleged that in April 1920-the 
first defendant had induced him to join the 
first defendant in cotton business as-*financ- 
ing partner, representing that he only owed 
Rs. 16,000 on the transaction of the Firm of 
Framroze Boga & Co. of which he had 
been a partner and which had been dis- 
solved. Relying on the representation the 
second defendant agreed to become a part- 
ner: with the first defendant upon the terms 


of two writings dated April 24; 1920, and. 


as the second defendant had not sufficient 
cash it was arranged that he should hand 
over to the first defendant certain shares 
with blank transfers signed by him on 
which the first defendant should be at 
liberty to borrow money for the purposes 
ofthe said business. The aggregate’ value 
of the shares was Rs. 2,03,839 and amongst 
them were fourteen shares of the Emperor 
Edward Mills and one share of the Nagpur 
Mills. Thereafter the second defendant 
discovered that -the first defendant's liabili- 
ties in the Firm of Framroze Boga &.Oo., 
far exceeded Rs. 16,000 and that he had 
employed the money raised on the security 
of the said shares of the second defehdant 
in paying off those liabilities, When the 
second defendant threatened the first de- 
fendant with proceedings he executed a 
writing in favour of the second defendant, 
on May 20, 1920 and on January 28, 1921, 
executed a mortgage of his property known 
as the “Bharda Building” to secure re-pay- 
ment of one lakh. 

Accordingly the second defendant con- 
tended that the first defendant had obtain- 
ed possession of the said shares by means 
of an offence and fraud, so that the pledge 
of the shares in favour of the plaintiffs: by 
the first defendant was not valid and bind- 
ing on the second defendant. 

By way of counter-claim he prayed that 
the plaintiffs might be ordered to return - 
the shares to him. 

The following issues were raised at the 
trial:— 

(1) Whether the suit shares yere handed 
over tq the first defendant under the cir- 


[92 I. O. 1926] JAMSHEDJI NAOROJI GAMADIA V. MAGANLAL BANKEYLAL & Co. °° 


cumstances mentioned in para. 3 of the 
written. statement ? 

(2) Whether the first defendant obtained 
possession of the shares by means of an 
offence and fraud ? 

(3) Whether the pledge alleged by the 
plaintifis was valid and binding on the 
‘second defendant ? 

(4) Whether second defendant was entitl- 
ed to his counter-claim? l f 

The Trial Judge believed the story of the 
second defendant that first defendant told 
him that the liabilities of the old firm 
amounted to Rs. 16,000 only, but was of the 
opinion that the second defendant was 
willing’ that the money to be raised-on 
pledge of the shares was to be utilised in 
paying off that liability besides helping ‘to 

- start the new business. 

On the second issue he decided that the 
first defendant ,obtained the shares by a 
material misrepresentation of fact, but that 
as the.interests of a bona fide pledgee under 
s. 178 of the Indian Contract Act had in- 
tervened, the second defendant could not 
be placed in the status quo ante. Con- 
sequently he held that the pledge was valid 
and- binding on the second defendant who 
was entitled.to redeem the shares on pay- 
ment of the amount for which they were 
pledged. 

* A fifth issue had been raised whether the 
second defendant had not ratified all the 
acts of the first defendant whereby he was 
estopped from disputing his liability to the 
plaintiffs. 

“The Judge held -that the mere fact that 
he took further security from the first de- 
fendant did not amount to a ratification. 

The second defendant. has appealed. 
= His*main ground of appeal was that the 


learned{J udge should have held that the first. 


defendant had obtained possession of the 
shares from the appellant by means of an 
offence or fraud. 

He contends that first defendant falsely 
represented that his old debt was only Rs, 
16,000 and that if he had known that the 
debt amounted toa very much greater sum 
hé would not have given the first defendant 
the shares to pledge. | 

“What the appellant's case against the first 
defendant was on January 25, 1921, is made 

. clear from his Solicitors’ letter of date, ‘Ex. 
No.2. After referring to the writing of 
April 24, 1920, whereby first defendant 
agreed to exgcute a mortgage in respect of 
two of his properties in favour of the second 


il 


defendant whenever called upon to do so for 
securing the moneyg to be advanced and the 
fact that second defendant handed over 
certain shares with blank transfer forms 
signed by him toenable the: first. defendant 
toraise moneys thereon for financing the 
new business which was to be‘started, he 
complains that the moneys so raised were 
utilised for liquidating the private dehts of 
the first defendantin abuse of the confi- 
denceireposed on him by the second dgfend- 
ant without his knowledge and censent 
so that the new business was never started, 
On second defendant discovering: this “he 
wanted to prosecute the first defendant but 
he promised to redeem, the shares vely 
shortly. As.the first defendant had neither 
redeemed the shares nor executed the mort- 
gage though he had given a fresh writing 
on August 10, 1920 (Ex. 2), he was called 
upon to redeem the shares within twenty- 
four hours or pay* the value thereof and in 
default proceedings either civil or criminal 
would be taken against him. There is no 
suggestion in thatletter that the original 
intention was that first defendant should pay 
off old debts to the extent of Rs. 16,000 out 
of the amount:borrowed on the shares or that 
second defendant would be entitled to give 
notice to the different companies not to re- 
gister any transfers. , i 

A his evidence the second defendant 
said :— 

“Framroze Boga was dissolved in April 
1920. First defendant proposed I should 
finance his business after the dissolution. 
I said I had shares and he could raise money 
on them to continue a business with me as 
partner. He said the existing liabilities were 
Rs. 16,000. My shares were not tg go towards 
that, I would not have given those shares 
to the first defendant if I had known the 
liabilities were Rs. 80,000....Abowt August 
1920 I came to know he had raised monies 


‘on my shares and used» them for. his ‘own 


purposes, Then I got the writing of August 
10, 1920, executed by first defendant. I 
also got the firs? defendant to eXeCute a 
promissory note for Rs.*1,30,000 on April 30, 
1920. On January 28, 1921, I took a second 
mortgage ofthe first. defendant's Bombay 
building. I threatened first defendant with 
legal proceedings (that was by the letter 
of January 25, 1921}, and he gave me the 
second mortgage.” d 


On April 24, 1920, the setond defend£nt. 


had giwm the first defendant a writing Ex. 
F, authorising him to borrow moniés on the 


+e 
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shares given to him either by making-badlus 
or by overdrawing montes by depositing the 
said shares with some Bank or with big 
Shroffs. $ | 

ect Sse about that document he 
Sala :— 

“F did not understand when I. signed it 
that I was- giving firet defendant unreserved 
liberty to pledge. The letter is plain enough. 
I say it did not authorise first defendant to 
pledg@ the shares for any purpose he want- 
-éd. First defendant said he had to dis- 
charge liability of Rs. 16,000 and he wanted 
mopey for that also. The shares of value 
of those I deposited were to finance this 
business also. First defendant got these 
shares from me by fraud viz, obtaining 
them for partnership and thus misapplying 
them.” | : 

Itis difficult owing to these contradictory 
- statements to arrive at any satisfactory con- 
elusion whether first defendant was authori- 
sedor not tospend out of the monies bor- 
rowed:on the shares, Rs. 16,000 or any 
other sum towards discharging his own 
liabilities. It is true that there is some 
foundation for the allegation to this effect 
of the second defendantinthe writing Ex. 
6 given by the first defendant to the second 
defendant on April 24, 1920, but against 
that theré is the statement of thesecond 
defendant in his evidence that his shares 
were not to be used by the first defendant 
for raising money to pay off his own liabi- 
lities, The first defendant saidhe did not 
tell the second defendant his private liabili- 
ties were Rs. 16,000. Second defendant did 
not ask what were fhe liabilities of the 
firm the first defendant was continuing. The 
shares werenot given for the new business. 
They were given so that he could -raise 
margin money. Second defendant had given 
him shares before by way of margin money. 


On his owa confession the-first defendant - 


was guilty of misappropriation of the monies 
borfowed on the shares. The second defend- 
ant'sweass cannot stande higher thar this: 
“I know the first defendant wished to wind 
up his eld business. He told me the liabili- 
ties of that business were-Rs. 16,000 and- [ 
was willing that mories should be raised 
to pay off those liabilities and provide the 
capital, for our partnership busigess. If I 
had known that first defendant's liabilities 
wage Rs 80,00). I would not have con- 
‘sentetl to start anew business wjth him, 
and I wouldi;nof have “kandeg oter the 
shares.” : he Te oe 
e oe Ni e 


But in my opinion the case set up in 
Ex. 2 is theright one and that the second 
defendant gave the shares to the-first 
defendant to raise money thereon for the 


“new business. 


The question, therefore, is, as propounded 
by the Advocate General whether thé per- 
sons who advanced money to the first defend- 
ant onthe shares standing in the name of 
the second defendant were bound to make 
inquiries as to the first defendant's title to 
deal with the shares, or whether the second 
defendant by putting into the hands of 
the first defendant his shares with blank 
transfers signed by him was estopped from, 
disputing the title ofa holder of the shares 
and transferees who received them in good 
faith from the first defendant ard advanced 
money to the first defendant on security of 
the shares. f 

It is impossible to lay down any general 
rule. The answer to the question must 
depend on the facts of the case. The de- 
cision in France v. Clark (1) is not of much 
assistance. France, the registered holder 
of certain shares, deposited the certificates 
with Clark as security for £, 150 and gave 
him a blank transfer signed by himself. 
Clark deposited the shares and the transfer 
with a third party as security for £. 250. 
The third party filled in the. transfer in, 
his own name and sent it in for ‘re; 
gistration. It was held he had no 
title against France except to the extent 
of what was due from France to Clark. A 
person who without inquiry takes from an- 
other an instrument signed in blank by a 
third party and fills up the blanks cannot, 
even in the case of a negotiable_instrument, 
claim the benefitof being a purchaser for 
value without notice so as to acquire a 


‘greater right than. the person from whom, 


he himself received the instrument. Clark 
was regarded in the light of an equitable 
mortgagee of the shares. The documents 
themselves showed that Clark was not the 
owner and there was no evidence of a 
mercantile usage that the holders of such 
documents were treated as having the right - 
to transfer: Blank transfers with share 
certificates were not negotiable instruments. 
In this case the first defendant was the 
agent of the second defendant to raise 
monéy on the shares. I cannot agree with * 
the learned Judge when he says the first 
defendant was a principal. The letter of 

(1) (1884) 26 Ch. D. 257; 53 I. DECKS 585,150. la. T, 
1; 32 W.R. 466. i 
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April 24, 1920, is clearly an authority to the 
‘first defendant to raise money on the shares 
on behalf of the second defendant, the 
-moneys to he utilised according to the terms 


_of Ex. 2 in the business to be started by 


-defendants Nos. land 2 as partners. The 
_firat- defendant being authorised to pledge 
‘tlle shares it cannot be said that he had 
„obtained possession of them by ‘means of an 
-offence or fraud. “Ab the most it may be 
said that he induced the second defendant 
to negdtiate with him with regard to start- 
ing a new business by misrepresenting the 
amount of his liabilities in his old business. 


- Such a misrepresentation would enable 


` 


‘the second defendant to avoid the agree- 
ment to start thenew business and to’ recover 
the shares entrusted to the first defendant 
-for the purpose of raising money for that 
business. The question whether the pledge 
of the shares before the rescission of the 
contract would be invalid is considered by 
“Messrs. Pollock and Mulla in their notes to 
-8:1780f the Indian Contract Act, at page 639. 
The authors think that the use of the term 
“fraud” in juxtaposition to offence would 
‘seem ‘to indicate that itis confined to the 
substantive wrong of deceit. If possession 
of goods obtained under a contract voidable 
‘on the ground of fraud is possession obtain- 
ed by fraud a pledge by the possessor 
could be invalid even before the rescission 
of the contract although an out and out 
sale would be valid unders, 108. I agree 
with their conclusion that it was not the 
intention of the Legislature to depart from 
the Common Law, and that the obtaining 
of goods or documents by fraud of which 
the proviso to s. 178 speaks must mean 
obtaining possession by sucha trick or fraud 
as excludes real consent and, therefore, can- 
not be the foundation of any contract. The 
fraud, if any, committed by the first defend- 
ant was not committed in obtaining posses- 


` sion: of the shares but in his disposition 


of the moneys obtained by pledging them. 

Even assuming that the pledgee on being 
asked to lend money on the shares with 
blank transfers standing in the name of the 
second defendant was put on inquiry with 
tegard to the title of the first defendant, 
he would have been-shown the letter of 
aythofity signed by the second defendant. 
< I think, therefore, the decision of the 
learned Judge was right and that the appeal 
should be dismissed with costs. 

Coyajeee J,—I agree in holding that 
the pledge of the share certificates ereated 


13 


by the first defendant in favour of thé plaint- , 


iffs is valid: s. 178, Pndian Contract Act’ The 
term “goods” used in that section is very 


“wide (s.76 of the said Act), sufficiently 


wide to include share certificates [Fazat v. 
Mangaldas (2).] In my opinion the evidente 
in this case which isfully discissed in the 
judgment of the ledfned Chiéf Jystice, 
makes it clear that the first defendant had 
not obtained those certificates frop the 
second defendant by means of “fraud” with- 
in the meaning of that expression as used 
in the proviso to s. 178. The proviso? it 
would seem, does not exclude from ethe 
operation of the section the case of goods 
obtained under a contract voidable on the 
ground of fraud. For it would be anomalous 
that although a person who has obtained 
possession of goods under a contract void- 
able atthe option ofthe other party to it 
can transfer fullownership of these goods 


before the contract is rescinded (Exception 


3 to s. 108), he cannot make a valid pledge | 


at all of the same goods. 

In this case the second defendant handed 
over the share certificates and transfer 
forms duly signed to the first defendant on 
April 24,1920. On that day two:documents 
(Ex. E. and Ex. No. 6) were exchanged be- 
tween them. . The one passed by the second 
defendant gave the first defendant. author- 
ity to raise moneys on the pledge of those 
certificates in language both plain and 
wide. It says :—‘I authorise him and give 
my consent to borrow monies either by 
making badlasor by overdrawing monies by 
depositing the said shares with some Bank 
or big shroffs.” The material statements in 
the other document are:—“With regard to 
the cotton brokerage businesswhich I : have 
been carrying on...in the name of Messrs. 
Framroze Boga and Company ande with re- 
gard tothe current business of ‘the said, 
brokerage which [have taken upon myself 
in the said firm you have thisday (given) 
to me certain shares...to enable me to 
borrow monies tMerton...For the mMoffetary 
assistance which youthave given to me 
I bind myself to make an agr&ement 
with you as ston,as the accounts of 
my old customers are settled.” The 
agreement here referred to-was a contem- 
plated parmership agreement between the 
parties. It seems to me that the effect of 


the evidence of the second defendant,reSd . 


with thgge documents.and with his attor- 


(2) 66 Ind. @as. 726; 46 B. 489 at p- 502; 23 Bom; Ls 
L. R. Uit (1922) A. T RABI, 303. | 


e K s 
. 


“a4 : 


° ney:s letter of ree 25, 1921, (Ex. No. 2), 
is this: Not that the pledge ‘of the share 
‘certificates was unauthorised, but that the 
monies so borrowed were wrongly applied 

s ‘by the first defendant to unauthoriséd uses. 
But -with this the plaintiffs have no concern, 
‘They have acted in.-good faith: in making 
the loan on the pledge-of the share certi- 

: _ficates. 

$ “In ny, opinion the decree of the learned 
- Jüdge is ‘Tight and this appeal must fail. 

TT fe Ke “Appeal dismissed. 


ALLAHABAD HIGH COURT. 
° Eixecotion First Crvic APPEAL No. 170 oF 
“1925. , 
December. 3, 1925. 
i Present:—Mr. -Justice Mukerji. 
PEAREY LAÍ —PURCHASERAPPRLLANT 


Tar ALLAHABAD BANK LID, MEERUT 
—“DRURERB-FHOLDER . AND -Babu BAIJNATH 
PRASAD AND ANOTHER— JUDGMENT- 


DEBTORS-—RASPONDENTS, - 
Civil Procedure Code (Act V of--1908), s. 47, O. XXI, 
‘r. 68 —Monéy-decree—Attachment of pr operty—Objec- 
tion -by transferee from: judgment-debtor-—Decision, 
‘finality of—Appeal, whether les—Property attached 

e being degree: in cise of judgment-debtor, effect of — 
Execution of + decree—Insolvent judgment-debtor— 
Question of title between scheduled creditors, decision 
o Peio ovincial Insolvency Act Vv of 1920), 


Where an objection is raised by a transferee from 
the judgment-debtor to attachment of the. property in 
execution of a money-decree, and the question arises 
whether the transfer in favour of the objector is good 
‘or not, the question relates to the title to the property 
sought to ‘be attached, and comes within the purview 

t of. O. XXI r..58, O. È. 0., and the decision is final, 
subject to . “the result of any suit that might be in- 
‘stituted, and is not opén to appeal. ` The fact that the 
oparty ty attached is.a decree makes no differ ence. Ip. 

è C0 

Rhee i is nothing in s. 50 of the Provincial In- 
solvengye Act which says thatgany question of title 
raised between two scheduled ergditors will be decided 
by the Insolvency Court, and a decision of such ques- 
tion by*the Execution Court i is not open to revision. 
ip. 15, col: 2.) 

-Execution rst appeal trons a decise of 
the Subordinate Judge, Meerut, dated the 
(12th of December 1924, 


“Dr, -K. N. Katju, for the Appellant. 


eo Mr. ‘Shambhu Nath Seth for. Mr. P. L. 
“ - Banerji, for the Respondent. 
JUDGMENT.—This. is ap “&ecution 


"first appeal- arid “has arisen under the 
following _cirgumstances A certain suit 


PEAREY LAL V. ALLAHABAD BANK LTD. 
No, 428 of 1922 was instituted . by ‘two 


Lal, 


-entered:in theschedule of. creditors 
Allahabad : Bank had: a ‘debt payable by ' 


.Ganeshi 


in Court for payment to the Bank.: 


(92 1. c. 1926) | 


persons Baij Nath and Murli Dhar against 
one Ganeshi Lal as defendant No: “Land 
the Allahabad Bank Ltd., as the defendant 


No. 2. The suit.of Baij "Nath and Murli 


Dhar was decreed for a sum of about 
Rs. 8,000 against Ganeshi Lal. but it was” 
dismissed 4 as against the Bank, , The Bank 
was awarded costs to the ‘amount. of 
Rs, 513-12, The decrée was passed -on the 


‘27th of March 1923: On the }2theof May 
1024 the Allahabad Bank applied for the 


attachment of the decree obtained by Baij 


Nath and Murli Dhar against Ganeshi Lal . ` 


in order to realise the money ‘due to the 
Bank. . Previous to this application for 


‘attachment, by a‘sale-deed. dated the 6th 


of February 1924 Baij Nath and „Murli 


Dhar had sold the decree held by them . 


against Geneshi Lal to the appellant, Pearey 
_Ganeshi, Lal was declared -an . insolv- 
ent. ` Pearey Lal as a.transferee of the 
“decree obtained by. Baij Nath and „Murli 
“Dhar @gainst Ganeshi Lal got awe 

e 


Ganeshi Lal which arose out of a different | 


transaction and in that capacity the Bank 


was also entered | in the schedule of cre- 

ditors of Ganeshi Lal. 
“The Allahabad Bank in their applicatione ' 

mentioned the fact that  Baij- Nath and ' 


„Murli Dhar had sold their decree to Péarey . 


Lal and that Pearey Lal, had obtained an - 
entry into the schedule of creditors: of 
Lal. The: Bank. asserted that.the , 
transfer to Pearey Lal by Baij Nath and 


Murli Dhar was a fictitious one and prayed ~ 


that-the decree might be attached and the 


Insolvency Court. might be requested to 


send the money that may be due on-account 
of the decree of Baij Nath and Murli Dhar 


Pearey Lal raised two objections. First, - 
he said the question of title as between 
the Bank’and Pearey Lal should be settled 
by the Insolvency Court and secondly he 
said thatlre was a bona fide transferee for 
value and the decree was not attachable “as 
the property of Baij Nath and Murli Dhar. 
The Court below has found both the 
pojnts against Pearey .Lal and hence the 
appeal, iy. 

A preliminary objection has been taken 


. by Mr. Seth that the appeal is incompetent 
inasmuch as the objection ‘of Pearey Lal 


was qne that-fell within the ptirview of 
Q. XXI, r, 58 of the C, P. C, and the order 


< . 
. e 


($2 I. 0. 1926) 


of the Court below was final subject to the 
result of any suit that Pearey Lal might 
‘bring to prove his title, 

Dr. Katju maintained that the appeal was 
maintainable under s. 47 of the C. P. C. 
and in case the Court should hold otherwise 


“he ‘requésted that his appeal might be 


treated as a petition in revision. 

On the question as to whether an appeal 
lies ornot I am clear that no appeal lies. 
The position is this. A (the Bank) has 
obtained a decree against B. (Baij Nath 
and Murli Dhar) for money. In execution 
of that decree .i attaches a certain property 


(in this case a decree) belonging to B. 


Before the attachment C (Pearey Lal) has 
obtained a sale-deed in his favour in 
respect of ‘the property attached. The 
question has arisen as to whether C’s title 


_is good or whether the transfer in C's 


favour is fictitious. The question has been 
raised by a person whois not a party to the 
decree. The question to belitigated is as 
to title to the property sought to be attach- 
ed. In my opinion thecase comes clearly 
within the purviewof O. XXI, r. 58 of the 
C. P. ©., and the decision is final subject 
to the result of any suit that may be 
instituted. Dr. Katju’s contention is that 
the property to be attached being a decree 
Pearey Lal, the moment he obtained an 
assignment of it, in his favour, became 
a legal representative of the judgment- 
debtor and that, therefore, the case fell 
withia the purview of s. 47 of the ©. P.C. 
He conceded that if the property attached 
had been anything but a decree O. LVII, 
r, 21 would have applied. I do not see how 


„the case can come within the purview of 


s. 47 merely because the property to be 
attached happens to be a decree. Further, 
the question to be decided is not one 
relating to the execution, discharge or 
satisfaction of the decree. It is whether 
the sale-deed on foot of which Pearey Lal 
claims to be a representative is `a fictitious 
one or not. This question has nothing to 
do with the execution, discharge or satisfac- 
tin of the decree which was passed in 
favour of the Allahabad Bank and against 
Baij Nath and Murli Dhar. 

Thold that no appeal lies. 


. * Considering the appeal as a petition in 


revision, I have to see whether the Court 
below had any jurisdiction ornot to decide 
the question, thatis to say, whether the 
Court below or the Insolvency Court should 
have decided the question whether ‘Allaha- 


ee a 
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bad Bank was entitled to attach the decree e 
passed in favour of Baij Nath‘and Murli 
Dhar, inspite of the supposed transfer of 
it by the debtors in favour of -Pearey Lal. 
Dr. Katju has pointed out s. 50 of the 
Provincial Insolvency Act as .authorising 
the Insdlvency Court to dispose of the 
question. Thatsection simply says that ‘in 
certain cases at the instance of a réceiver- 
or a creditor the Insolvency Coutt may 
order the expungement of an alleged credi- 
tor’s name from the schedule of the reduc- 
tion of the amount of the debt due to him. 
But there is nothing in the section whigh 
says that any question of title raised be- 
tween two scheduled creditors will be 
decided by the Insolvency Court. I hold 
that the Court below had the jurisdiction. 
Such being my finding itis clear that I 
need not go into the merits’ of the appeal. 
I have however heard Dr. Katju on the 
merits also and find myself in agreement 
with the finding of the Court below... ~* 
The Bank’s case as made out in their 
petition of objection dated the 29th of June 
1925 (page 7 of the Paper Book) was to the 
effect that the Bank’s debtors had no means 
whatsoever, except the decree against 
Ganeshi Lal, by which to pay the debt due 
to the Bank, vide para. 3. The witness 
that was examined on behalf of Pearey Lal 
stated that he had not seen Baij Nath at 
Meerut since the sale deed was executed in 
favour of Pearey Lal and he was unable to 
say whether Baij Nath had left Meerut for 
good or not. Baij Nath executed the sale- 
deed for himself and as an attorney for 
Murli Dhar. Evidently, therefore, Murli 
Dhar was notat Meerut. This circumstance 
must have weighed greatly with the 
Court below as it weighs with me. The 
debtors of the Bank have left*the town 
having sold their valuable decree. for 
Rs. 8,000 for the small’sum of Rs. 300. Dr. 
Katju told me that the receiver had deélar- 
ed a dividend of only Rs. 400 and.gdd in 
favour of Peargy Lal. His argument is 
that this was the only sum frecqverable 
under the decree,.of Baij Nath and Murli 
Dhar from the Insolvency Court. But I 
am not aware whether there are or not 
other assets of Ganeshi Lal to be realised. ` 
Some exflanation ought, to have been 
offered in the Court below as to why the 
valuable decree for Rs. 8,000 wis sold almost’ 
forasetg. I agree «tith the Court below 
that the tfansfer in favour of Pearey Lal 
was a fictitious ope. 


s e 
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e. The appeal fails on each and every point 

and‘it is hereby dismiss$d with costs which 

will include Counsel's fees in this Court on 

the higher seale.- 
N. H. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
Sseconp Civin ArrsaL No. 233 cr 1923. 

° November 13, 1924. 
Pfesent:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Crump. 
DUMA TOMA RUMAV,AND OTSERS— 

Drrenpants—APPELLANTS 


á VErSusS 
NATHU FARSHA KUREL AND OTHERS— 
PLAINTIEFS—RESPOSDENTS, 

Specific performance—Option to obtain property on 
payment of certain sum within period mentioned, 
nature ef—Consideration, absence of—Offer, whe- 
ther can ve accepted after death of party to whom offer 
is made, 7 

Defendants’ predecessor agreed with the plaintiffs’ 
predécessors that the latter could, within a period of 
ten years from the date of the agreement, tender a 
certain sum of money and demand conveyance of 
certain property from the former. In a suit for 
specific performance of the agreement by the plaintiffs 


against the defendants: . 

Held; (1) that if the agreement was to be treated as 
a contract it was unenforceble as being without con- 
sideration ; 

(2) that if the agreement amounted to a mere offer, 
not having been accepted by the persons to whom it 
was made in their lifetime, it could not be accepted 
by their successors-in-interest after their death, and 
was not, therefore, capable of being sued upon. 

Second appeal from a decision of the 
Assistant Jydge, Thana, in Appeal No. 205 
of 1921, confirming that of a decree of the 
Subordinate Judge, Bassein, in Civil Suit 
No. 148 of 1920. 

Mr, R. W. Desai, for the Appellants. 

Mr. G. 8. Rao, for the Respondents. 

. JUDGMENT. : 

Macleod, C. J.—In this suit the 
plaintifis sued for specific® performance of 
the contract for sale*of the suit land by the 
Ist defendant's brother Juzia which the 
plaintiffs eaid was enfered into on Decem- 
ber 5, 1910, by Juzia Ruimav on the one 
hand and on ‘the other by Farsha Degu 
Kurel, father-of plaintifis Nos. lend 2, and 
Simav Ina, husband of plaintiff No. 3 and 

“brêther of plaintiff No. 4, both dead at the 

time“of the suit.. The terms of the docu- 

ment on which the plaintiffs relsed are set 

out at page 2of the print. The effect of 
` e d 
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that document was that Farsha and Simav 


could within a period of ten years from the 
date ofthe document tender Rs. 1,500 and 
demand a conveyance from Juzia. There 
are two ways ín which the document can be 
read ; (1) as an offer by Juzia which was to 


remain open for ten years acceptable: by . 


Farsha and Simav at their option ; or (2) as 
an agreement by Juzia that he would hold 
the property for. ten years at the disposal of 
Farsha and Simav and to sell to no one 
else. The latter would be a contraét and 
the first would-be an offer. If the docu- 
ment amounts to a contract then there 
was no consideration proceeding from 
Farsha and Simav for the agreement 
by Juzia to sell the property to no 
one else during’ the ten years.. Therefore, 
the contract would be unenforceable as 
being without consideration. But if the 
document amounts to a mere offer to 
Farsha and Simav that a conveyance would 
be given on their tendering Rs. 1,500 
within ten years, it would remain an offer 
and would not become a contract until the 
offer was,accepted. Then the question 
would arise whether the offer made to 
Farsha and Simav could be accepted by 
their legal representatives. No authority 
has been shown to us for stich a proposition, 


and it seems to me uncontestable that if, 


A makes an offer to Band nothing further 
is done before B dies, B’s representatives 
could not claim to have a right to accept, 
the offer made by A to B. On this ground 
it seems to me that the representatives of. 
Farsha and Simav, who are the present 
plaintiffs, are either suing on a contract 


without consideration or are claiming a_ 


Tight to sue for a declaration that they are’ 
entitled to dccept an offer made to their 
ancestors, which is notaright recognised 
in law. Itseems to me, therefore, that the 
suit should have been dismissed and accord- 
ingly we make that order, with costs 


throughout. 
Crump, J.—I concur. ee 
Z. K. Suit dismissed, - ` 
a, 
s e 
° 
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~  OUDH CHIEF COURT. 
_Seconp Crvit APPEAL No. 305 or 1924. 
November 5, 1925. 
| Present. :—Mr. J ustice Ashworth and 
Mr. Justice Raza. 
GAURI SHANKAR—P raInTIFF 
—APPELLANT 
versus 
"BHAIRON PERSHAD—DEFENDANT— 
RESPONDENT. 

Transfer of Property Act (IV “of 1882), s. 63 oe 
Mortgaye-—Mortgagee empowered to obtain possession of 
portion of mortgaged property on payment of certain 
amount to third person—Possession obtained on pay- 
ment of larger amount—Mortgagor, whether liable for 
excess amount paid— Interest, covenant providing for 


payment of, up to certain date-—Morigagee, whether 
entitled to interest after date fixed. 


Where a mortgage-deed empowers the mortgagee: 


to obtain possession of a portion of the mortgaged 
property from a third person on payment of a certain 
sum of money, and the mortgagee, in order to obtain 


possession of the property, is compelled to pay a” 


larger amotnt-: of-money than is mentioned in the 
mortgage-deed, the mortgagor is bound to bear the 
whole of the expenses incurred by the mortgagee in 
obtaining possession of such property. [p. 18, col. 1.] 

Where a mortgage-deed expressly provides that 
interest shall not be payable to the mortgagee after a 
certain date, the mortgagee is not entitled to interest 
after such date. [p. 18, cols. 1 & 2] - 


Second appeal against’ the judgment 
and decree of the Sub-Judge, Unao, dated 
the 12th April 1924, modifying that of 
the Munsif, North Unao, dated the 29th 

° March 1923. 


Mr. Bishambhar Nath Srivastava, for the 
Appellant. 

Ms. H. N. Misra for Dr. J. N. Misra, and 
Mr: Surrendra Nath Srivastava, for. the Re- 
spondents. 


“JUDGMENT.—This is the plaintiff's 
appeal. The plaintiff sued for redemption 
ofa 2-annas share in the village of Jindas- 
pur. on payment of the sum of Rs. 500 
principal money secured by a mortgage- 
deed dated the 26th of August 1862. The 
Court of first instance gave the plaintiff 
a decree for redemption but required him 
to pay in addition to the Rs. 500, principal 
sum, the sum of Rs. 419-9-0 which had 
keen expended by the mortgagee in get- 
ting possession from a prior mortgagee. 
It refused to credit the mortgagee with 
interest after the date mentioned in the 
mortgage-deed as that up to which interest 

* would be payable by the mortgagor. .On 
appeal the Subordinate Judge upheld the 
first finding of the original Court but 
allowed interest for a period subsequent to 
that just mentioned, The plaintiff-appeals 
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against the decigjon of the lower ‘Appel! ates 
Court on both grounds. . 
Four persons originally held 16-annas,in 
village Jindaspur. On fhe 25th of June 
1859, two of them Mohan Lal and Reni 
Prasad mortgaged the whole.16 annas to 
Raja Tej Kishen for Rs. 450, It is not 
disputed that they were in a position to’ 
mortgage the whole 16 annas. Now one 
of the four persons Mohan Lal evas re- 
corded as owner of 10-annas share out of 
the 16-annas share from before this mort- 
gage. His 10 annas share was confiscated . 


. ìn 1860 by Government for’ rebellion gnd 


granted to Ram Ghulam. There is evi- 
dence on this record, namely Ex. V to show. 
that the confiscation had the effect of Gov- 
ernment acquiring not only the equity of 
redemption but absolute rights in the 10-. 
annas share. It is a ganungo’s report, 
Accordingly Bam Ghulam acquired an un- 
incumbered share in 10-annas share. On 
the 26th of August 1862 another, ofthe 
four persons Beni who was recorded ag 
owner of a g2- annas share mortgaged his 
2-annas share to Ram Ghulam for Rs, 500. 
It is this mortgage of which redemption: 
is being asked in the present case. The. 
mortgage-deed records that the mortgagor’ 
was leaving Rs. 56-4 with the mortgagee . 
for redemption of the 2-annas share from 
Raja Tej Kishan. In pursuance of this 
deed Ram Ghulam attempted to redeem 
the property from Raja Tej Kishan’s trans- 
feree by offering the Rs. 56-4 and brought 
a redemption suit to that effect. It was 
held by the Assistant Collector of Unao 
under a judgment dated the 16th of May 
1878 that he could only redeem 2 annas 
share by paying up the total sum for 
which the whole 16-annas share had been 
mortgaged to Raja Tej Kisheh. ‘In that 
suit he had made one of the present 
plaintiffs, namely, Gauri Shankar, who is 
the son of Beni, the mortgagor, a co-praint- 
iff. The lower „Courts ‘held that ayder the 
mortgage- deed | in suit the mortgagor in 
effect gave-a warranty to the mortgagee 
that he would. get possession of the 
2-annas payment of Rs..86-4 and that as the . 
mortgagee had to pay Rs. 450 the mort- 
gagee is entitled to get the difference bet- 
ween thetwo sums in addition to the mort- 
gagemoney. The first question that urgses 
in this appeal is whether they were correct 
in so halding. , . 

Whatever was ie contention for the ap- 
pellant-mortgaggr - in -the lower Court, we 
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fjnd that-in the Court- of first appeal his 
contention wag that Ram*Ghulam having 
obtained from Government 10-annas out of 
the’ 16-annas. originally mortgaged was 
| bound to contribute to that extent himself 
in fedemption of a prior mortgage for 
Rs. 450. Weare, however, satisfied that 
this objection fails for the following reason: 
Ram Ghulam obtained the property from 
Government free of incumbrance. The 
burden, therefore, of the whole of the mort- 
gage was thrown on the 6-annas of which 
the ‚equity of redemption remained with 
the mertgagors. Accordingly the conten- 


tion*in the lower Appellate Court failed. 


In this Court it has been urged that both 
Beni and Ram Ghulam well understood the 
facts of the case and that Rs. 56-4 would 
not suffice to redeem the original mort- 
bage. It is said that the agreement was 
that Ram Ghulam should redeem the whole 
mortgage but only held Beni liable for twc- 
sixteenth of it. With this argument we do 
not agree’ We construe the mortgage-deed 
to mean, as urged by the defendants, that 
the: mortgagor covenanted thatthe mort- 
gagee should get possession of the 2-annas 
on payment of Rs, 56-4. The mortgagee has 
failed to get possession of that owing to a 
decision of a Court with the correctness of 
which we are not concerned. The curious 
thing about this decision of 16th May 1878 
is that the Court only decreed possession 
of 2-annas on payment of Rs. 450 and not 
possession of the 6-annas share remaining 
to the mortgage. This decision appears 
to us to be an accident which could not be 


foreseen by the parties to the mortgage and ` 


both on the inferpretation which would give 

to the mortgageé and on the principle under- 

lying s. 65 (e) of the Transfer of Property 

Act, we -cofsider that the mortgagor is 

bound, to bear the whole expenses incurred 

in obtaining fhe premised possession of 
s the property. 

The appellant also appeals against the 
lower Court’s decision that, he must pay 
interest after the dafe up to which the 
deed recites that interest shall be paid and 

. urged that the decree of the Court of first 
instance on this point should be restored. 
The lower Court has.cited certain rulings 
which have again keen relied of by the 
respondents’ learned Counsel.in this case. 
The language of the mortgage deed is quite 
clear, namely, that mterest shall be payable 
at-a certain rate so long as possessi€n is not 
obtained by- the „mortgages up to 8 years 


a 
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and that after 8 years the only remedy of 
the mortgagee was to sue for foreclosure. 
The rulings quoted to us are all to-be 
distinguished from the present case. They 
were based on deeds which had no express 
provision that interest should cease at a 
certain date but only provided that interest 
was payable until the date on which sale 
or foreclosure could be claimed. In the 
face of the clear language of the deed we 
agree with the Court of first intstancethat 
no interest could be decreed after the 8 
years. > 

Accordingly ‘we allow this appeal in part 
and dismiss it in part and restore the decree 
of the Court of first instance. The parties 
will get their costsinthis Court according 
to their success and failure and the‘ defen- 
dant will get whole costs in the lower 
Appellate Court. 


Z, K. Appeal partly allowed. 





MADRAS HIGH COURT. 
SEGOND Crvin APPEAL No. 849 or 1922. 
March 26, 1925. ; 
Present:—Mr. Justice Phillips. 
MUNICIPAL COUNCIL, COCHIN - . 
REPRESENTED BY THE CHAIRMAN—DEFENDANT 
. No. 1—APPELLANT 
VETSUS ‘ 
PRATATH BAVU DEVUSSI AND ANOTHER 
— RBLAINTIFF AND Derenpant No. 2— | 
RESPONDENTS. ; 
Madras District Municipalities Act (V of. 188k), s. 
261—Suit against Municipal Council for declaration 
of title to land—Notice, whether necessary— Madras 
Survey and Boundaries Act (IV of 1897), s. 18, appli- 
cability of-—Dispute as to boundaries, absence of—. 
Adverse possession—Sweeping land, effect of. 
Defendant Municipality sent a notice to the plaintiff 
informing him that he had no right to a certain piece 
of land and that he should establish his right by suit. 
The plaintiff thereupon instituted a suit against the 
Municipality for a declaration of his title to the 
land: 


Held, that the suit was not one on account of any 
act done by the Municipality within the meaning of, 
s. 261 of the Madras District Municipalities Act and 
that no-notice was, therefore, necessary to be served 
on the defendant under that section [p. 19, col 1.] 

In order to apply the provisions of s. 13 of the 
Madras, Survey and Boundaries Act, it is necessary toe 
show that there was a dispute before the boundary 
was settled, or an appeal was preferred from the 
settlement of the boundary. The meaning of the 
section is that when there has been a dispute between, 
parties as to a certain boundary line andetthat dispute 
has been settled by a competent officer, that decision, 
is binding and can enly be set aside by taking 


. 
. 
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4ppropriate steps for that 
time. [p. 19, cols. 1 & 2.] 

The act of sweeping a piece of land occasionally 
‘does not amount to adverse possession against the 
true owner. |p. 19, col. 2.] 
` Second appeal against a decree of the 
Court of the District Judge, South Malabar, 


in A. 8. No. 129 of 1921, preferred against’ 


that of the Court of the Subordinate Judge, 
Cochin, in O. S. No. 14 of 1918. . 

Mr. A. V. K. Krishna Menon, for the 
Appellants _ 

’ Mr. T. A, Ananta Iyer, for the Respond- 
ent. 

. JUDGMENT. — This is an appeal 
against a decree declaring plaintiffs right 
to certain land in Cochin Municipality. The 
District Judge has found that the land is 
used as a right of way, that it belongs. to 
the plaintiff and that recently the Muni- 
cipality interfered with his possession and 
that consequently he is entitled to the 
declaration sued for. 

_ The main objection taken is that no notice 
ofthis suit was given to the Municipality 
under s. 261 of the District Municipalities 
Act of 1884 but inasmuch as this is a 
suit for declaration oftitle to immoveable 
property, it is difficult to see how it can be 
treated as a suit “on account of any act 
done by the Municipal Council.” No doubt 
in the plaint, the cause of action is stated 
to be the putting and beating of gravel on 
the plaint site but if one looks into the 
facts it appears that the plaint has not been 
accurately drafted and the real cause of 
action is the notice sent by the defendant 
informing the plaintiff that he had no right 
to the property and that he should estab- 
lish his right by a suit. In that view I 
do not think this isa case which can come 
under s. 261 of the District Municipalities 
Act. In this connection I may refer to 
President of the Taluk Board, Sivaganga v. 
Narayanan (1) and also Syeed Ameer Sahib 
v. Venkatarama (2) and Govinda Pillai v. 
Taluk Board, Kombakonam (3). 

The next objection ia that the suit is 
barred by limitation by reason of the pro- 
visiors of s, 13 of the Survey and Bounda- 
ries “Act. In order to apply the provisions 
of this section, if is necessary to show that 
there was a dispute before the boundary 
was-settled or an appeal preferred from the 
settlement of the boundary. In fact it means 


-{1) 16 M. 317, 3 M. Gu. J. 12; 5 Ind. Dec. (x. s.) 928. 
) 913 


(2) 16 M. 298; 5 Ind. Des. (x. s.) 913. 
go 4 fod. as, 32; 32 M. 871; 19 M. L. J. 338; 4M. 
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that when there .has been a dispute between 


the parties as to a certain boundary line and 
that dispute has been settled bya competent 


officer, that decision is binding and can ' 


only be set aside, by taking appropriate 
steps within,a certain time. In the’present 
case there does not appear to have been 
any dispute at all. In fact the District 
Judge finds that notice of the settlement 
of the boundary is not proved to have been 
served upon the plaintiff. This objection 
must also fail. 

The District Judge has found that the proe 
perty belongsto the plaintiff and that the only 


act of adverse possession by the Munici-.- 


pal Council has been the act of sweeping 
the land occasionally and that cannot be 
said to be adverse possession as against 
the real owner. There is no other reason 
for not accepting his finding in accordance 
with which his decree is right. - A 
The appeal is, therefore, dismissed with 


_ costs. 


V.N. V, 
ZAK 


OUDH CHIEF COURT, 
Sseconp Civic AppEaL No. 310 or 1924, 
4 November 6, 1925. _ } 
Present —Mr. Justice Raza. 
DEO KALI AND ‘ANOTBaER—DEFENDANTS— 
APPELLANTS < 
versus sf 
RANCHOOR BUX AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. b 
Hindu Law—Reversioner, transfer by, during life- 
time of widow, validity of—Revérsioner accepting, 


Appeal dismissed. — | 


transfer from other reversioner—slistoppel—Evidence | 


Act (T of 1872), s. 115. 


A transfer made by a next reversioner during the , 


lifetime of a Hindu widow who is in possessigngef 
her deceased husband’s estate is.inoperative under 
the Hindu Law, as during the ewidow’s lifetime a 
reversioner has no interest in the estate capabl& of 
transfer but merely an expectancy. |p. 20, col. 2.] 
Where, therefore, a reveysionet of a deceased Hindu 
accepts a mortgage of certain property forming part 
of the estate of the deceased from some other rever- 
sioners, he is notgestopped from subsequently con- 
tending that he has a share in the property which 
was mortgaged to him, inasmuch as the mortgage is à 
void transaction and no estoppel can arise out of 
such a transactign. [ibid] er e oni . 
Appeal against a decree. of the Second 
Additional Subordinate Judge, Gonda, dated 
the 15th April 1924, @pholdtog ethat of the 


90 i 
Munsif, Gonda, dated the 19th April 1923. 
Mr. S. M. Ahmad, tor the ‘Appellants. 


ent. . 
. JUDGMENT. —This is a defendants’ 
appeal arising out ofa suit for possession 
of a certain property specified in the plaint. 
The parties are ‘the descendants. of one 
Kashi Ram. Kashi Ram had four sons, 
namely, Ratan Din Manodut, Siridat and 
Acharji. Ranchur Bakhsh plaintiff is one 
of the two sons of Sri Dat. Deokali defend- 
ant No. Lis the son of. Mandat and Suraj 
Bakhsh defendant No. 2the son of Acharji. 
° Chhatarpal defendant No. 3is the brother 
of the plaintiff. .The plaintiffs’ case was 
. that Ratan Din was owner of the plots in 
suit, that he died childless about 30 years 
ago and was succeeded by his widow 
. Musammat Biranji, that she also died in 
1912 leaving the parties as her nearest re- 
versioners and that the plaintiff was entitl- 
* ed toa one-fourth share, but was in pos- 
session of a one-sixth share only. He, there- 
fore, claimed a one-twelfth share over and 
above the- share already’ possessed by him. 
The suit was contested by the defendants 
Nos. l and 2 on various grounds. Theclaim 
was decreed by the first Court and the 
defendants’ appeal was dismissed by the 
Court of first appeal. It was held that 
Ratan Din was theowner of the plots in 
suit butafter his death. Musammat Biranji 
had . been in possession of the land in suit 
till 1912.” It was pleaded by the contesting 
defendants in respect of.two plots Nos, 22 
and 622 that the plaintiff had taken a mort- 
gage of the plots from them and was, there- 
fore, estopped from denying their title so far 
as theseplots were concerned. The lower 
Courts rejected the defence holding that 
there Was no estoppel in the circumstances 
of the case. The contesting defendants have 
now appealed to this Court. Their learned 
«Counsel has confined his arguments to the 
question of estoppel only. He contends that 
the plaintiff cannot question theright of 
the appellants fa respect of plots Nos. 22 
and 622 as.he had taken a mortgage of 
those: :plots fromthe appellants. I am not 
prepared to accept the contention. It was 
a simple mortgage and was executed by 
Deokali appéllant No. 1 on @0th May 1904. 
Musammat Biranji diedin April 1912. It 
‘is clear ‘thaf the mortgage was void as 
Deokali as the -reversioner ofe Musammat 
Biranji’ had no rights fo mortgage the plots 
in dispute in her lifetime, 
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Mr. Makund Behari Lal, for the Respond- 
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As pointed out by their Lordships of the 
Privy Councilin the case of Harnath Kuar v. 
Indar Bahadur Singh (1) “a transfer made 
by a next reversioner during the lifetime of 
the widow is inoperative under the Hindu 
Law, as at its date he hasno interestcapable 
of transfer but merely an expectancy.” 

It is true that as between a mortgagor 
and his mortgagee neither can deny the 

“title of the other for the purposes of the 
mortgage but the present suit ig not a suit 
based on or connected with the mortgage. 
In my opinion the plaintiff is not estopped, 
from questioning the validity of the mort- 
gage in the present suit. No other point was 
argued in this appeal. . 

The appeal fails and must be dismissed. 
I dismiss this appeal and order the con- 
testing appellants to pay the costs of the 
contesting respondents. 

The decree of the lower Court is confirmed 
in all respects. | 

Z.K. Appeal dismissed. 

(1) 71 Ind. Cas. 629; 9 O. L. J. 652; (1922) A, I R. 
(P. C.) 403; 90. & A. L. R. 270; 44 M. L. J. 489; 37 
C. L. J. 346; 45 A. 179; 27 O. W. N. 949; 501. A. 69; 
18 L. W. 383; 26 O. O. 223; 33 M. L. T. 216; 5 P. L. 
T. 281; 2 Pat. L. R. 237 (P. ©). ‘ 


. MADRAS HIGH COURT. 
Civit Revision PETITION No. 923 or 1923, 
August 18, 1925. . 
Present:—Mr. Justice Jackson. 
VEERASWAMI MUDALI—PLAINTIFF— 
l PETITIONER 


versus 
P. R. VENKATACHALA MODALI. 
_ AND OTHERS—Derenpants Nos. 1 To 5— 


RESPONDENTS. : 

Specific Relief Act (I of 1877),-s. 9—Tenant, dis- 
possession of—Summary suit by landlord against tres- 
passer, maintainability of —Revision—Interferente a 
heir Court—Civil Procedure Code (Act V of 1908), 
s. 115. ` 

A plaintif who seeks possession summarily under 
s. 9 of the Specific Relief Act must show that at the 
‘date of the suit he is entitled to such relief : A 
landlord, therefore, cannot bring.a suit in ej®ctment 
under this section where his. tenant has been, dis- 
possessed bya third party. [p. 21, col. 2.] 

Ramanadan Chetti v. Pulikuti Servai, 21 M. 288; 8 
«M. L. J. 121; 7 Ind. Dec. (x. s.) 559, Sita Ramy. Ram 
Lal, 18 A. 440; A. W. N. (1896) 162; 8 Ind. Dec. (y. 8.) 
999 and Davood Mohideen Rowther v. Jayarama ter 
62 Ind. Cas. 284; 44 M. 937; 40M. L. J. 38; 13 L. W, 

281; (1921) M. W. N. 43; 29 M. L. T. 78, followed. 

The High Court will not ordingrily interfere by way 
of revision with a decree under s.9of the Specifiq 
Relief Act. Where, however, the remedy under thg, 


(92 £. O. 1926) 


fection is clear, the parties will not necessarily be 
driven to another suit. [p. 21, col. 1.] 

Devata Sri Ramamurthi v. Venkata Sitarama- 
chandra Row, 22 Ind. Cas. 279; (1914) M. W. N. 95, 
Sri Krishna Doss v. Chandook Chand, 4 Ind. Cas. 
509; 32 M. 334; 5M. L. T. 125; 19 M. L. J. 307, relied 
on, 


Petition, under s. 112 of Act V of 1908 and 
s. 107 of the Government of India Act, pray- 
ing the High Court to revise a decree of 
the Court of the District Munsif, Poonamalle, 
in O. 8. No. 475 of 1922. 

Mr.-K. Rajah Iyer, for the Appellant. 

Mr. B. Somayya, for the Respondents. 


JUDGMENT .—Plaintifis in two con- 
nected suits Nos. 475 and 476 of 1922 on 
the file of the Court of the District Munsif 
.of Poonamalle brought unders. Q of the 
Specific Relief Act were unsuited on the 
ground thaton the date of the suits, the 
plaint lands although trespassed upon by 
defendants were leased to others and, there- 
‘fore, only their lessees and not plaintiffs 
themselves were entitled to sue. This 
petition is brought in order to revise that 
decision. 

Plaintiffs -have theirremedy by way of 
suit. and in such circumstances this Court 
will not ordinarily interfere by way of revi- 
sion, Devata Sri Ramamurthi v. Venkata 
Sitaramachandra (1). But if the remedy is 
cléar, the parties will not necessarily be 
driven to another suit, [Sri Krishna Doss v. 
Chandook Chand (A.J) Therefore. the ques- 
tion for determination in this case resolves 
itself into whether there is clear authority 
supporting or contravening the decision of 
the District Munsif. 

There has been sharp divergence of 
judicial opinion upon the point as was 


clearly revealed when it came before a Full. 


Bench of the Allahabad High Court. 

Blennerhassett, J., could see no reason why 
a,landlord who has puta tenant in posses- 
- sion should not himself sue to eject a 
trespasser. Edge, C. J., affirmed as prevail- 
ing all the world over that- when aman 
creates a tenancy under him which entitles 
the tgnant to the exclusive use of the 
property the man creating the tenancy can- 
not have any right to actual possession so 
long as the tenant is entitled to possession. 

Tt wag accordingly held with the concurrence 
of four other Judges that in these circum- 
stances plaintifis might be entitled to a 


~(1) 2 ® tnd: Cas. 269: (1914) M. W. N. 95. 
(2) 4 Ind, Cas. 509; 32 M. 334; 5 M, L. 7. 125; 19 M 
L, J. 307, 
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declaratory decree that the trespasser could 
not interfere with his right to receive rent; 
and a decree to be put into, possession of . 
the rents; but so long as he did‘nos him-- 
self possess the right to enjoy physical 
possession, he could not eject the trespasser 
[Sita Ram v. Ram Lal (3).4 4 
Two years later the question came befdre 
a Bench of this Court, which assumed it to 
be an elementary rule that a plaintiff ho 
seeks possession must show that atthedate - 
of the suit he was entitled to such reliefs 
[Ramanadan Chetti v. Pulikutti Servai (4).]e 


So far the law on the matter was clear ° 
and the next Madras ruling [Jagannatha 
Charry v. Rama Rayer (5)] hardly affected 
the previous decisions, for it was held that 
the landlord must be entitled to possession 
at the time of suit, and he was so entitled . 


‘in that case because the lease had termi- 


nated immediately after the dispossession of 
the tenant by a third person and the tenant“ 


was no longer interested in the matter. 


But unfortunately ‘the head-note to this 
ruling is drafted as if affirming that a 
landlord can always bring a suit for pos- 
session when his tenant has been dispos- 
sessed by a third party. For this unquali- 
fied statement there might seem at first to 
be better authority in Rangaswamy Iyengar 
v. Krishna Govindan (6) when Sankaran 
Nair, J., sitting alone does appear to allow 


a landlord to sue for physical possession of 


property of which his tenant had been dis- 
possessed. But though that is the effect of 
the judgment, the ‘reasoning proceeds on 
the assumption that it is only a question 
of receiving rent, a matter about which 
as Sir John Edge showed in Sita Ram v. 
Ram Lal (3) there is no difficulty. An earlier 
Madras case is cited [Innusi Pillai v. 
Sivagnana Desikar(7)| which also is entirely 
confined to the question ofrent; and before 
concluding Sankaran Nair, J., makes it clears 
that he is not differing from Ramanaghan 
Chetty v. Pulikutti Sêr vai (4). It is not an 
easy judgment to understand, but it is, no 
authority for holding that the landlord tan 
sue in these cases. ~ 

In ‘Krishna Nambudri v. Secretary | of 


(3) 18 A. 440: Ay W.N. (1896) 162; 8 Ind. Dec. (N. s.) 
99. x ; 
(4) 21 M. 288; 8 M. L. J. 121; 7 Ind. Dec. (x. 5.) @ 


559. 
(5) 28 M. 248o CE hae 
(6) 8 Ind. Oas. 644; (1910) M, W, N. 838; 9ML. T, -~ 


0. 
(7) 5 M. D. 3, 95. e- ioa 
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State (8), Wallis, J. and Abdul Rahim, J A 
re-affirmed [Ramanathan Chetty v. Pulikutti 
Bern (4)] and its statement of the elementary 
. rule. -> 

. Thus it may be said that at this date 
there was no real difference of opinion and 
the ruling of the Allahabad ‘High Court 

* Full Bench prevailed. 

In Ambalavana Chetty v. Singaravelu 
Odnyar (9) a plaintiff who had long been 
out of possession seems to have suggested 
, that if his tenant had been in possession 
which was not thefact) there would beno bar 
of limitation. His plea was rejected on the 
facts but his hypothesis was fully.discussed 
by Sundara Iyer, J., who has assembled the 
various rulings ‘on the-point. 

His Lordship says that it is held that the 
landlord where his tenant is ousted by a 

< trespasser may sue under s. 9 of the 
: Specific Relief Act in Rangaswami Iyengar 
v. Rama Rayer (6) and Innasi Pillai v. 
* Sinagnana Desikar (7). But as shown above 
none ofthese cases is real authority for 
that broad proposition. He acknowledges 
that Ramanathan Chetty v. Pulikutti Servar 
(4) and Krishnan Nambudri v. Secretary of 
State (8) are against him, but on the whole 
is inclined to hold that the landlord has a 
cause of action (page 155*). This opinion it 
may be noted is obiter and is not very 
strongly expressed. 

In 1914 it was held in Somat Ammal v. 
Vellayya Sethurangam (10) that if a land- 
lord had given a lease to a tenant the 
landlord might eject a trespasser in order 
to put his tenant into possession. The 
tenant in that case “had not been put in 
possession | at all, but was anxious to obtain 
possession.’ Such a case seems to proceed 
on the assumption that the landlord has 
aright to immediate possession in order to 
fulfill his contract and the elementary rule 
in Ramanathan Chetti v. Pulikutti Servat (4) 

*would not then be infringed. It is not as 
theagh ‘only the tenant had the right of 
irnmediate possession. ¢ ` 

In Tiruvengada Konan v. V enkatachala 

` Konan (11) it was ruled that though a land- 
lord is not entitked to immediate or khas 
possession, he may obtain a decree for the 
possesion of the reversion and for formal . 
_ (8) 4 Ind. Gas. 30; 19 M. L. J. 347: 5 M. L. T. 213. 
e. a 15 Ind. Cas. 146; (1912) M. W. N. 669. 
10) 26 Ind. Cas. 317; 29 M. D. J. 233; ee M. W. 


N. 12; 16 M. L. T. 532; "LL. W. 1047.0 
os). 32 Ind. Cas. 198; 39 M. was,” M. L.J 





*Pago of 15 dnd. Cas.—| isd. ] 
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- possession. This ruling practically follows 


Sita Ram v. Ram Lal (8). 1t also questions 
whether the obiter dictum in Ambalavana 
Chetty v. Singaravelu Odayar (9) is not too 
broadly stated. In 1916 the question came 
before Oldfield, J., and Phillips, J., Kathirt 
Mutte v. Kutti Chekkuiti Mudaliar (12). 
They held that a landlord could sue to 
enable himself to fulfil his contract to give 
or restore possession to his tenant. Of 
course, ifthe ruling stopped at the words “to 
give” it would merely re-affirm “Somat 
Ammal v. Vellayya Sethurangam (10) but 
the addition of the words “to restore” opens 
up the whole question and in éffect this is 
a ruling contrary to Ramanathan Cheity v. 
Pulikutti Servai (4) Oldfield, J., begins by 
remarking that the exposition ‘of the law 
in (Ambalavana Chetty v. Singaravelw 
Udayan) (9) is consistent with the decisions 
in Narainasawmy Naidu Garu v. Yerramalt 
Ramkrishnayya (18) and Somai Ammal v. 
Vellayya Sethurangam (10). The former 
merely states what is more elaborately de- 
veloped in the latter ruling that a landlord 
can sue in order to fulfil his contract to put 
his lessee in possession. Of course, the 
broader proposition in Ambalavana Chetty 
v. Singaravelu Udayan (9) that he can sue 
whenever his tenant is dispossessed is not 
inconsistent with these rulings. Then Qld- 
Field, J., finds that the rulings admit ex- 
ceptions. to the general rule; though it 
seems that they establish only one excep- 
tion, if it can indeed be called an excep- 
tion. This rule is that on the date of the 
suit the landlord must show that he has a 
‘right to be in possession. If he has never 
put his tenant in possession and has to get 
possession inorder to do so, he has a right 
to be in possession and his suit is not iu 
contravention of the rule. But when it is also 
claimed that after a landlord has put his 


‘tenant into possession and that tenant has 


been dispossessed, the landlord may sue to` 
restore his possession, it is not to set up 
an exception to the rule, it is to negative 
the rule altogether. Oldfield, J., proceeds 
that he cannot follow Krishna Nambiar v. 
Secretary of State (8) in so far as it rules 
that a landlord cannot give or restore. 
, Krishna Nambiar y. Secretary of State (8) 
“is not concerned with the question whether 
he can give; but it cerfainly rules that he 
cannot restore and in declining to follow 
fa 2) 39 Ind. Cas. 425; 5 L. W. 330; (1917) M. W. N. 


(13) 5 Ind. Cas, 479; 33 M. 499. (1910) M. NY. N 221 
and 260 
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this ruling Oldfield, J., is maintaining the 
opposite and overriding Ramanathan Chetti 
v. Pulikutt Servai (4). No doubt his Lord- 
ship seeks to distinguish this ruling by 
finding on the facts that the trespasser 
colluded with the tenant and is, therefore, 
(see concurring judgment of Phillips, J.) 
only the licensee of the tenant against 
whom the landlord can have no cause 
of action during the continuance of the 
lease. But in ‘Ramanathan Chetty v. 
Pultkutti Servai (4) although it was al- 
leged in the plaint that the tenant and 
trespasser had colluded there is no 
finding to that effect or any mention of 
collusion in the body of judgment, when 
their Lordships lay down the elementary 
rule they are not considering collusion. 

Kathiri Kutti Musalies v. Chek Kutti 
Musalier (12) must be taken as contrary to 
Ramanathan Chetti v. Fulikutti Servat (4) 
in fact Phillips, J., practically states, as 
much in his concluding sentence. 

The whole question was then reviewed by 
Wallis, C. J., ia Davood Mohideen Rowther 
v. Jayarama Iyer \14). The principle 
underlying the rule is fully explained and 
the three ruling cases Ramanathan Chettt 
v. Pulikutti Servai (4) Krishnan Nambiar v, 
Secretary of State (8) Sita Ram v. Ram lal (3) 
are approved, The acceptance of the obitor 
dictum in Ambalavana Chetty v. Singara- 
velu Odayar (9) as authority is depreciated 
with an expression of regret that Sita Ram 
v. Ram Lal (3) was not brought to the notice 
of the learned Judge. The learned Ohiéf 
Justice even goes so far as to find that the, 
landlord cannot sue in order to fulfil hiscon- 
tract, at page 940* differing from the view 
already expressed by Sadasiva Iyer, J., in 
(Somat Ammal v. Vellayya Sethuranaga 
(10) which view Sadasiva Iyer, J., re-affirms 
in a dissenting judgment in this case; [Udoy 
Kumar Dass v. Katyani Debi (15)| it is held 
that the veiw of Sundara Iyar, J., in 
(Ambalavelu Chetty v. Singaraveiu Udya (9) 
cannot be justified on principle and is 
opposed to what is regarded by Lord Alver- 
stone, ©. J.. as well-established doctrines 
. [Walter v. Yalden (16).] 

I think it clear from the above exami- 
nation of the authorities that the view 
e (14) 62 Ind. Cas. 284; 44 M. 937; 40 M. L. J.°38;_13 
» L. W. 281; (1921) M. W. N. 43; 29 M. L. T. 78. 

(15) 69 Ind. Cas. 126; 49 C. 948 at p. 964; 35 C. L. J. 
292; (1922) A. I. R. (CO. 87. 


( 
(16) (1902) 2 K. B. 304; 71 L. J. K. B. 693; 87 L. T. 
97,51 W. R.$6: I8 T_ L. R. 668. i 
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of the learned District Munsif is well-sup- 7 


ported and the is no justification for 
revision. I consider that the question is 
concluded by Sita Ram v. Ram Lal (8) 
Ramanathan Chetty v. Pullikutti Servag (4) 
Davood Mohideen Rowther v. Jayaram Iyer 
(14). Fhe petition is dismissed with costs. 
V. N. Ve ` Petition dismissed. 
Ze K. wA 


OUDH CHIEF COURT. ° 
First Execotion OF DECREE APPESL 
No. 74 oF 1924. 

November 23, 1925. 
Present :—Mr, Justice Hasan and 
Justice Raza. : 
SANT SAHAT—AppPLicant—APPELLANT 
versus . 
CHHUTAI KURMI AND anotHER— 
DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908); s. 148— 
Limitation Act (IX of 1908), s. 6—Mortgage—Redemp- 
tion suit--Decretal amount determined by Trial Court 
enhanced by Appellate Court—Restitution --Applica- 
tion by mortgagee for recovery of mesne profits, whe- 
ther application for execution—Minority of applicant 
~-Limitation, extension of. 

Where in pursuance of a decree for redemption 
passed by a Trial Court, the plaintiff pays the amount 


mentioned in the decree and obtains possession of the » 


mortgaged property, but the amount payable under 
the decree is subsequently enhanced by the Appellate 
Court, an application by the mortgagee to recover 
mesne profits from the mortgagor by way of restitution 
for the period between the date on which possession 
of the mortgaged property was taken by the mort- 
gagor and the date on which he paid the difference 
between the decretal amount payable 
decres of the Trial Court and that payable under the 
decree of the Appellate Court, is an application for 
execution within the meaning of s. 6 of the Limitation 
Act and the morigages is entitled toethe benefit of 
the provisions of that section. [p. 24, cols. 1 & 2.] 
[Case-law discussed.]° i . 


Appeal- against an order of-the Sub- 


ordinate Judge, Fyzabad, dated the*22nd ° 


September 1924. , pad 
Mr. H. K. Ghosh, for the Appellant. 
Messrs. H. Husain‘and Niamatyllah, for 
the Respondents. f 


JUDGMENT.—-This is an appeal from - 


the decree of the Subordinate Judge of 
Fyzabad, dated the 22nd September 1924, 
The fact@ are few and simple. On the 12th 
August 1911 the respondents brought agsuit 
for redemption of a usufructuary mortgage 
dated sthe 22nd August 1903, against the 
appellan® In defence the appellant claiméd 
money due unger two deeds of farther 


under the ` 
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eharge,also as the prieeof redemption: The 
‘Trial Court rejected the respondents’ claim 
and decreed redemption’ on payment of 
Rs. 11,329-7. This’amount was paid within 
the time fixed by the redemption decree to- 
‘gether with a,certain amount of costs and 
the respondents entered into the possession 
of .the «mortgaged property on the 25th 
August 1912. On an appeal to the late Court 
of the Jadicial Commissioner of Oudh the 
decree of the Trial-Court in the matter of 
the amount redemption money was varied 
in favour of the appellant and the respond- 
ents Were ordered to pay the sum of 
Rs. 12,119-15-3 ‘to the appellant for the 
purpose of redeeming the mortgaged pro- 
perty. On the 12th November 1913 the 


` respondents paid the difference between the 


¿wo sums of money payable under the decree 
of the Trial Court and the decree of the 
Judicial Commissioner’s Cort. 
The application, out of which this appeal 
arises, was made on the 28th May 1923 by 
appellant for the purpose of recovering 
‘Rs. 2,665 from the respondents as mesne 
‘profits, by way of restitution, for the period 
between the dates of the two deposits 
already mentioned. . The application was 
made under s, 44 ofthe C. P.C. To save 
limitation the appellant claimed the benefit 
of s. 6 of the Indian Limitation Act, 1908, 


e for the reason that at the time from which 
‘the period of limitation was to be reckoned 


he was a minor. One of the pleasin defence 
to.the appellant's claim was that the 
provisions of s..6 of the Indian Limitation 
Act were inapplicable because the appel- 


<. lant’s application was not “an application 


for execution of- a decree,” to which those 
provisions apply. The Court below has 
accepted this plea and dismissed the appli- 
cation. 

We, are of opinion that the appeal suc- 
ceeds. We are unable to discover any 


* reason in principle for entertaining the 


view that an application made for restitu- 
tion under s. 144 of the . O. is not an 
application for the execution of a decree. 
This is particularly true in a suit founded 


. ona mortgage to whieh the provisions of 


O. XXXIV of the C. P. C. apply. The decree 
in a suit for redémption, as the present suit 
was, enures to the benefit of the nfortgagor 
and, the mortgagee alike. Such a decree 
imposes an obligation on the mortgagor in 
favour of the mortgagee for, paymertteof the 
mortgage-money and in the event of pay- 
ment the mortgagor enters, into possession 
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when the mortgage is usufructuary and in 
default the mortgagee is given the right to 
bring the property to ‘sale in satisfaction 
of the mortgage-money. The final decree, 
therefere, which the Court of the Judicial 
Commissioner passed imposed the liability 
of payment, of a further sum of money on 
the mortgagor before he was entitled to 
take possession. This obligation on the 
part of the mortgagor created a correspond- 
ing right in favour of the mortgagee to 
remain in possession until full payment as 
directed by the final decree was made. We, 
therefore, have no hesitation in holding 
that the present application is in substance 
an application made for seeking the aid of 
the Court in working out the final decree. 


The right of restitution arises under a 
decree of the Court of Appeal which decree 
has varied or reversed the decree of the 
Court of first instance. Restitution is thus 
a benefit which would only accrue by exe- 
cuting the decree of the Court of Appeal. 
Under the old C. P. C. an application 
made under s. 583 of that Code was treated 
by their Lordships ‘of the Privy Council 
as an application for execution in Prag 
Narain v. Kamakhia Singh (1). A Divi- 
sional Bench of the High Court at Allah- 
abad in the case of Jiwa Ram v. Nand 
Ram (2) has expressed the opinion that the 
law as enacted ins 144 of the new Vode is 
different from whatit was in s. 583 of the 
old Code. With great respect we are unable 
to agree with that opinion. Itis true that 
the words “execution” and “to execute” 


were usedin s. 583 of the old Code and are ' 


not used ins. 144 of the new Code, but this 
change, in our opinion, makes no difference 
in substance. Those words, it appears‘to us, 
were superfluous and the law remains the 
same in spite of their disappearance. As 
we have said before, an application for 
restitution is the ‘same thing as an applica- 
tion for execution of a decree passed in 
appeal when that decree varies or reverses 
the decree of the Court of first instance, 
The view taken in the Allahabad case seems 
to be shared by some of the Judges of the 
High Court at Patna [see Balmakunda 
Marwari v. Basanta Kumar Dassi (3) and 


(1) 3Ind. Cas. 798; 31 A. 551; 10 C. L. J. 257; 1", 


Bom. L. R. 1200: 6 M. L. T. 303; 14 C. W. N. 55: 19 
M. L. J. 599; 13 O. C. 180; 36 I. A. 197 (P. C). 
(2) 66 Ind. Cas. 144; 44 A. 407; 20 A. L.J. 296: 
(1923) A. I. R. (A.) 223. e 
(3) 78 Ind Cas. 200;-3 Pat. 371; (1924) Pat, 33; 5P, 
l. T. 145; (1925) A, I R (Pat) Le > 7 | 
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Krupasindhu ‘Roy `v. Balbhadra Das (4) and 
also by the late'COhief Court of. the Punjab 
in Ram. Singh v. Sham Parshad a5). With 
regard to these cases we content ourselves 
with quoting a passage from the judgment 
of Macleod, C. J., in the case of Hamidalli 
v. Ahmedalli (6) and say respectfully that 
we entirely agree with the opinion express- 
ed-‘in that quotation, which is as follows :— 
“No doubt, as mentioned by Mr. Mulla in 
his Code, of Civil Procedure, last edition, 
page 315, a different view has “ been 
taken “by the High Court of Patna and 
the Chief Court of the Punjab. With all 
due respect to the learned Judges of 
of those Courts, it appears to me that the 


decision Ihave referred to is correct, and . 


that an application for restitution cannot 
be treated as anything else than an appli- 


cation for execution of the decree of the 


Appellate Court. It is the decree of the 
Appellate Court which entitles the sucess- 
ful appellant to get back something which 
he had been deprived of by the decree of 
_ the lower Court, under which the then 


successful party had actually received pos-. 


session. In order, therefore, to get back 
what he has lost, the successful appellant 
must apply for execution of thé order which 
entitles him to get back that possession.” 
In Kurgondiganda v. Ninganganda (7) it 
was held that the provisions of s. 6 of the 
Indian Limitation Act applied to an appli- 
-cation made under s. 144 of the C. P. C., in- 
armuch.as that was an application for exe- 
cution ofa decree. Another case decided 
by “the Bombay High Court on the same 
lines'is Shivbai v. Yesu (8). We wish to 
emphasize that the view which wearetakin g 
18-supported by the-authority of the opinion 
of Sir Dawson, Miller, C. J., of the Patna 
High Court in the case of Basanta Kumari 
Dassi v. Balmakund Marwari (9). Our opin- 
sion is further fortified by the decision ofa 
Bench of the Madras High Court in the 
case of Sumasundaram Pillai v. Chokkal- 
ingam Pillai (10). The same view seems 
to have been taken by the Calcutta High 
Court in Madan -Mohan Dev v. ‘Nogendra 


. 


o r Tad. os I7 3 P. L. J. 367. ` 

é nd. Cas. 301; 67 P. R. NA .W. R. 

19187 15 P, L. R. 1918,” eee Na 
(6) 62 Ind. Cas. 233; 45 B. 1137; 23 Bom. L. R. 480. 
(7) 41 Ind. Cas. 238; 41 B. 625; 19 Bom. D. R. 638. 
(8) 48 Ind. Cas. 130; 43 B. 235; 20 Bom. L. R. 925. 
(9) 72 Ind Cas..@12; 2 Pat. 277; (1923) Pat. 1; (1923) 

A. I. R, (Pat) 371; 1 Pat. L. R. 338, : 

~ (10) 38 Ind. Gag. £06; 40 M. 780; 5 Tu, W; 267, - 


AHMAD BALG Y. MODEL MILL NAGPUR, LD. . 


5 95 


‘Nath Dey (11) and: Gyngadhar -Marwari vi o 


Lachman Singh (12). i 
On the gounds stated above, we allow , 
this appeal, set aside the“decree of the 
lower Court and, as the decision of that, 
Court had proceeded on a preliminary paint 
we remand the case .under O. XLI, r. 28, 
of the C. P. O., with directions that the ease" 
be re-entered in the ‘proper register to its 
original number and disposed of aceord- 
ing tolaw. The appellant will be éntitled 
to his costs in this Court in all events. 
The costs in the lower Court will abide the 
result. . À. 
Z. K. Appeal allowed. - ° 


` (11) 39 Ind. Cas. 640; 21-0. W. N. 54h 
(123 6 Ind. Cas. 125; 110. L. J. 541. 
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MODEL MILI, NAGPUR, Lrp.—Pxaintier 
— RESPONDENT. ac 

Transfer of Property Act (IV of 1882), s. 100— 

Charge, oral, legality of—Bona fide purchaser for 

value, whether affected—Benami transaction-—Proof, 


“nature of. 


A charge may be created orally in India. ‘If it is 
in writing the document creating it must be registered. 
[p. 27, col. 1.] cant 
“A charge cannot be enforced against a bona fide 
purchaser for value and the absence of the publicity 
which is secured.by registration cannot in the case 
of an oral charge prejudice the right of third parties 
dealing with the property for value.in good faith, 
[ibid.] : a : 

In view of the extraordinary prevalence of ‘benami 
transactions in India, even a slight quantity of evi- 
dence may suffice to prove it. [p. 27, col. 2.]® $ 

Appeal against a decree of the Sub- 
Judge, First Class, Nagpur, dated the .31st 
October 1924, in Civil Suit No. 192 af 
1923. : i e 

Mr. V. N. HerleBar, for the Appelfffts, 

Mr. M. B. Kin&hede, R. B, for the Re- 
spondent. 7 

JUDGMENT.—The plaintiff-respond- 
ent, the Model Mills Nagpur, Limited; 
sued the defendant-appellants‘ih the Court 
of the Subordinate Judge, First Class, Nag- . 
pur, for possession of a house situated .on 
the ontskirts of Nagpur and for damaged 
thereunente + wi 

The firstethreé defendants 'ar real 
brothers; the defendants Nos. 4 and S,are 

è ; 


` 


` Director of the Model Mills, 


- from getting possession, 


26 


the minor sons, and defendant No. 6 the 
minor daughter of edefendant No. 1; de- 
fendant No. 7 is the minor daughter of de- 


“ fendant No. 2; and defendant No. 8 is the 


‘mother-in-law of defendant No. 2. 

"By a registered sale-deed, dated the 
97th of January 1923 (Ex. P-2), the first 
-seven défendants sold the house in suit to 
the plaintiff Company. The plaintiffs case, 
further, was that after the execution ofthe 
sale-deed the first seven defendants being 
the vendors, requested the Managing 
Sir M. B. 
Dadabhoy to allow them to occupy the pre- 
*mises on sufference for a period of two 
months only, which was to expire on the 
31st of March 1923, This was permitted, On 


10th March 1923 registered notices were sent: 


to the first three defendants requiring 
them to vacate the premises by the date 
“in guestion, and holding them liable for 
damages if they failed to do so.: Defend- 
ants Nos. 1 and 2 wrote in reply to say 
that’ they had already surrendered the 


house, . while defendant No. 3’s notice came , 


back endorsed as refused. The plaintiff's 


case further was that the first three defend- ` 


ants and defendant No. 8 had colluded 
and that the latter a a p ers 
et up to obstruc e plainti 
pee ae 5 the object being 
to obtain further money in respect of the 
sale transaction out of the Company. Pos- 
session of the house was accordingly claim- 
ed, as well as damages for seven months 
from the ist of April to the 3lst of October 
23. 

EEN Nos. 1, 2, 4, 5 and 6 ad- 
mitted the execution of the sale-deed and 
stated that they have no interest therein. 
The case proceeded ex parte against de- 
tengan? No. 3, while as regards the minor 
defendant No. 7 her father defendant No.2 
refused toact as guardian ad litem and 
secordingly defendant No. 8 was so ap- 
‘pointed. 
i e, defendants Nos.” 7 ‘and 8, took up the 

wing positior. 
to TM “datane was that defendants 
Nos. 1,2 and 3 had nd right to sell the 
property in suit, that the defendants Nos. 
7 and Seach had interest in it, that the 


. house site was bought by defendant No. 3 


and the - laté Hamidabibi, wife of defend- 
“ant No. 2, by a sale-deed dated the 27th 
bf October 1919, and that they pad built 


. the houge thereon. Fufther, at was alleged 


that for the constraction of the house the 
. . 
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` 
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defendant No. 8 and Musammat Rahani- 
bibi, the mother of the first three defend- 
ants had each advanced Rs. 6,000. on 
the understanding that the entire premises 
should remain in their possession as a sort 
of a possessory mortgage till the re-pay- 
ment ofthe wholeamount. Further pleas 
as regards the shares ofthe various de- 
fendants in the property were offered, which 
it is unnecessary to consider at present. 
In the first Court the original Judge 
who dealt with. the case, gave 4 finding 
as regards the alleged advance of Rs.12,000 
by the defendant No. 8 and Rahanibibi. 
This finding was that the alleged con- 
tract of possessory mortgage, not being 
in writing and registered. could not be 
proved by oral evidence. The Subordinate 
Judge who finally dealt with the case 
found that the sale in favour of the plaint- 
iff had been duly proved and that con- 
sideration had passed. He also held that 


‘Hamidabibi had been a mere benami pur- 


chaser of the site and had no real interest 
therein or in the house in suit. As regards 
defendant No. 8; she was also held to hava 
no interest in the house in suit. It was | 
further held that the plaintiff Company 
had no knowledge whatever of defendant 
No. 8 having any right or interest in the 
property when the sale-deed in its favour 
was executed. Again, it was held that 
defendants Nos. 1,2 and 3 were the sole 
owners of the house and that the names 
of the minor defendants were only included 
in the sale-deed in order to avoid future 
trouble. Other incidental findings were 
given which need not be repeated here. 

On appeal the first position taken up 
was that the lower Court was: wrong in 
excluding the evidence as to the alleged 
advance of Rs. 12,000 by defendant 
No. 8 and Rahanibibi. It is now urged 
that defendant No. 8 had never claimed. 
mortgage interest in the house. It is not easy 
to see how this position can now be consist- 
ently taken up, in view of the latter portion 
of para, 2 of these defendants’ written state- 
ment on the record. The language used 
in this written statement was inartistic from 
the legal point of view ; but ifit can fairly 
be construed at all, it certainly implies that 
asmortgage like lien existed on the property. 
It is urged that the right the defendant 
No. 8 claimed to have over the property 
might be described as a charge, and I have 
been referred to the fact that under the 
Transfer of Property Act there is no pro- 
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yision prescribing a definite mode in which 
a charge should be created ; but it seems to 
“me perfectly immaterial, however, for the 
purposes of the present case to go into this 
question, for the simple reason, that a charge 
cannot be enforced against a bona fide 
purchaser for value. That is indeed the 
reason why in law in this country a charge 
may be created orally, although, if it is in 
writing, the document in question must be 
registered. Thus, the absence ofthe publi- 
city. which is secured by registration can- 
not in the case of an oral charge prejudice 
the right of third parties dealing with the 
property for value in good faith. On this 
part of the appeal, therefore, my finding is 
that on the pleadings made by the defend- 
ants in the lower Court, that Court was 
correct in its excluding the oral evidence 
as to the alleged agreement with reference 
to defendants No. 8 remaining in possession 
of the house until the money alleged to have 
been advanced by her for the purchase was 
refunded. If, onthe other hand, it had 
been permissible to regard this alleged 
agreement as constituting a charge, the 
appellants would be no further than before, 
Bo long as the lower Court's finding that the 
Model Mills Company had no -notice of 
. defendant No. 8's claim to the house stands 
good. Nodocument is in existence in im- 
posing any species of lien or charge on the 
estate, and clearly, therefore, from this 
point of view defendant's only remedy in 
| this connection is aginst her alleged 
debtors, towhom she had advanced the 
money in question, | 
I next pass 
„appeal, which is to the effect that the lower 
Court was wrong in holding that Hamidabibi 
was a mere benami. purchaser of the site of 
the house in question and that she had no 
interest therein. In para. 2 of the plaintiff's 
written statement, dated the 7th of March 


1924, it was admitted that the sale-deed of- 


27th January 1923 contained the name of 
` Hamidabibi, wife of Hafizulla Baig. It is 

unfortunate that thissale-deed has not been 
“available in the case, but the plaintiff's sale- 
* deed (Ex. P. 2) recites the fact that the 
purchase was made in the joint names of 
defendant No. 3 and of defendant No. 2’s 
| “wife Hamidabibi. 

Incidentally, I may observe here that 
much has been made by Counsel for the 
appellanty of the fact that one of the most 
important witnesses in this case is Sir M. B. 
Dadabhoy, a gentleman occupying a high 


to the second ground of. 
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position in Indign society, and it has been 
suggested that his evidence requires careful 
scrutiny. I fully concur that this gentle- 
man’s evidence must" receive the. same 
scrutiny as that of any other witness.. But 
even so, I cannot see the slightest reason 
for supposing, as has been suggested by the 
appellants, that he has been influencéd in 
his attitude as a witness by the idea, he is 
said to have entertained, that tle present 
suit was nothing more or less than an at- 
tempt at blackmail or, as [have preferred to 
say, an attempt by private individuals to ob- 
tain more-money in respect ofthe sale tran- 
saction out of a wealthy Company. For my 
own part, I do not see a shadow of ground 
for suspecting, in the least, the bona fides 
of any part of the evidence of this witness. 
He states that on making enquiry with ra- 
ference to the defendant’s title, defendant 
No. 2 informed him that his wifes name 
had been recorded for the simple reason 
that he himself was then in Goverhment 
service and as such was prohibited by rules 
applicable to him from ordinarily acquiring 
immoveable ‘property. When to this all im- 
portant admission by the defendant No. 2 is 
added the fact that none of the first three 
defendants, entered the witness-box, there is 
not, in my opinion, the slightest reason for 
doubting the correctness of the lower Court’s 
finding on issue No. 2 (a) and (b) to the effecte 
that the site of the house was purchased, in 
reality, by the. three brothers, defendants 
Nos. 1, 2 and 3 and that Hamidabibi was a 
mere benami purchaser. f 

The principles enunciated. by their 
Lordships of the Privy Council in Moham- 
med Mahbub Ali Khan v. Bharat Indu. (1) 
are fully applicable toa case like the pre- 
sent. In view of the extraordinary pre- 
valence of benami transactions in India, even 
a slight quantity of evidence may. suffice 
to prove it. In* this case we have 
the all important admission of defend* 
ant No. 2 himself made to Gir M. B. 
Dadabhoy toethe effect stated above. In 
this connection I think this statement com- 
bined with the fact that defendant No. 2 
was a Government’ servant sufficiently es- 
tablishes the point, especjally as the defend- 
ant has not gone into the witness-box on 
the otfherside. I may add on this ques- 
tion, viz, with reference to the mong re- © 
quired for the purchase of the site that ‘in 
the @éfendants’ lengthy written statement 

(1) 58 Ind. Cas, 54; 23 C. W. N. 321; (1919) M. W 
N. 507 (P.C) - 6 + 6 . ” 
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‘ro mention was made of thg fact that Hami- 
.dabibi had advanced the money for the 
‘site, This story seems to have been deve- 
loped for the first time by defendant No. 8 
“when examined as D. W. No.1. Her story 
then was that she advanced Rs. 300 and 
Azizualla advanced the other Rs. 300. The 
very flimsy evidence of this witness and of 
Wazirkhan (D. W. No. 8) is, in my opinion, 
wholly inpufficient to establish this story of 
:how the consideration for the purchase of 
‘the house site was obtained, and I do not 
-think that it could, with any safety, be ac- 
‘cepted. 

The third ground of appeal is to the 
effect that the lower Court should have held 
‘that the plaintiff Company purchased the 
house with full knowledge of defendants Nos. 
3 and 8's rights. For my own part, I find 
it impossible on the evidence on record to 
admit that this supposition is ven a reason- 
able one a priori, much less that it has been 
established by the evidence on record.’ It 
.is perfectly clear that Sir M. B. Dadabhoy, a 
‘lawyer himself, made every possible en- 
-quiry before launching into the purchase. 
.In this conection the evidence of the prior 
mortgagee Narayan is highly important. 
His enquiries, before he had advanced money 
onthe property, had also led him to the 
.bameconclusion, i.e. that the defendants Nos. 


e l to 3 were the ownersof the property. It 


would be the last thing in the world which 
.a business Company like the plaintiff one 
would do to embark on a purchase of this 
sort without making adequate enquiry, and 
-I cannot find any reason whatever for hold- 
ing that the plaintiff Company had any no- 
tice whatever of defendant No. 8 having 
any interest in the house. 

The 4th ground of appeal is to the 
effect that the lower Court ought to have 
held that defendant No. 2 was not the guard- 
jan of defendant No. 7 and that the alleged 
“sale if favour of the plaintiff was not for 
the beneĝhof the minor and was not bind- 
ing on her. On this point I pave little or 
nothing tp say. I fully concur with the 
finding of the lower Court on issues Nos. 5 

.and 6 which relate to this ground of appeal. 
It is indeed suggestive of the fact that there 
is collusion between all the defendants that 
the second defendant should in the*present 
suit Dave refused to act as a guardian for 
his own daughter. This step has presum- 
ably been taken with the object of support- 
ing the plea that defendant No. 7’s “interest 
was adverse to that of defendant No, 2, But 
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the position is absurd on the face of it and’ 
requiresno elaboration. The praperty in 
question clearly belonged to the first three 
defendants and it is, moreover, in evidence 
that the heavy prior mortgage in favour of 
P. W. No, 8 and another has been cleared 
off as a result of the present sale. 

The 5th ground of appeal was not argued 
in detail. So far as the finding on issue No, 
8 is concerned, no discussion is required. 
As regards the applicability ofs. 41 ofthe 
Transfer of Property Act to the case I 
concur with the lower Court’s finding. This 
matter is, in reality, linked with the question 
of whether there has been a collusion bet- 
ween defendant No. 8 and the defendants 
Nos. 1 to 3, In a matter of this sort collusion 
cannot, as arule, be proved by specific and 
directevidence but can only be inferred from 
the general circumstances of the case, For 
my own part, I think all the circumstances 
are redolent of suspicion of collusion and 
fully warrant the presumption that there 
has been such collusion. Sir M. B. Dada- 
bhoy’s evidence is of value in this connec- 
tion. It is apparent that in a fruitless 
attempt he made to get the defendants 
to vacate the house, Sir M. B. Dadabhoy 
had spoken with defendant No. 8 through 


Ja window and it is significant that defend- 


ant No. 8as D. W: No. 1, in cross-examina~ 
tion, practically admitted the fact. This 
same defendant (No. 8) had on this occasion 
informed Sir M. B. Dadabhoy that they 
would vacate the house when defendant 
No, 2, who was presumably away on tour, 
had returned. I utterly disbelieve the 
In- 
deed, her evidence, read in itself, is to be 
disbelieyed on the face of it. Her cock 
and bull story that she had been on 
bad terms with the first three defendants 
for a year and a half and that they had 
vacated the premises, is directly contradict- 
ed by Sir M B. Dadabhoy’s evidence, who 
saw defendant No. 3 there during the time 
in question, In this connection the in- 
trinsic improbability of defendant No. 8's 
story is apparent on the face of it. Her 
husband, and Excise Inspector, who drew 
Rs. 150 a month, died 20 years ago, and she 
alleges that he left Rs. 15,000 to Rs. 20,000 
in cash and ornaments behind him. She 


‘cannot even tell the name of the Bank in 


which some of this monev is sail to be 
deposited. . The evidence, in shart, proves 
that this woman has been ‘living with the 
other defendants for many years past and 
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has been in constant ‘andclose touch with 
them. It is impossible to suppose that she 
was not fully aware of the sale transaction 
from the very first and it is clearly impossi- 
ble to suppose that there has not been 
direct and deliberate collusion between 
the first three defendants and herself. If the 
evidence of Ramchandra (P. W. No. 3), 
Sir M. B. Dadabhoy (P. W. No. 7) and 
Narayan (P. W. No. 8) be read: together, 
the statements of these witnesses seem ‘to 
me to fully warrant the presumption of 
collusion. From defendant No. Ss talk 
with Sir M. B. Dadabhoy at the house 
it is noticeable that she did not even 
then lay any claim to the house in suit 
and only gave an evasive reply that 
possession would be given when defendant 
No, 2 returned. Defendant No. 8 indeed 
alleges that on this occasion she told: the 


. Model Mills people, who had come to take 


possession, that she would not vacate the 
house because she and defendant No. 7 
were interested therein, but I find it 
impossible, for one moment, to accept this 
story. 

Holding, as Ido, like the lower Court, 
that all these defendants have ibeen col- 
luding together, the first three defendants 
are also liable on account of mesne profits 
as claimed. I can, in short, see no reason 
for differing from the findings of fact 
arrived at by the lower Court. The case 
seems to me a very clear one, in which 
defendants Nos. 1 to 3and defendant No. 8 
have at the last moment elaborated between 
them a conspiracy with the object of 
defeating the plaintiff's claim, or at least 
of inducing the plaintiff to make a further 
payment so as to obtain the acquiescence 
of defendant No. 8to the Company’s entry 
into the house. As already shown, the 
theory of mortgage or of charge is in any 
event utterly unavailable to defendant 
No. 8 in the present case as an answer to 
the plaintiffs claim to enter as a purchaser 
for value. Similarly, in view of the finding 
as regards collusion, the defendants Nos. 1 
to 3 as well as defendant No. 8 are clearly 
liable for mesne profits to the plaintiff, 

The result is that the appeal is dis- 
missed. The appellants must bear the 
respondent's costs. Costs in the“ lower 
Court as already ordered. 

An application has also been filed by 
the plaintiff under s. 152 of the ©. P. C. to 
the effect that there has been an arithmeti- 
eal or clerical mistake in the decree of the 
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lower Court, which shows the fee as 

Rs. 304, whereds it ought to be Rs, 344, 

This is clearly so and the corresponding 

correction will be made in the decree.” 
G. R. D. Appeal dismissed. 


. 


OUDH JUDICIAL COMMIS- 


SIONER’S COURTS? 
FIRST Execution oF DECREE APPEAL No, 56 
oF 1925. è 


October 26, 1925. Š 
Present:—Mr. Ashworth, A. J. C.p 
and Mr. Neave, A. J. Q. 
Babu SITAPAT RAM—JUDGMENT-DEBTOR 
: * —APPELLANT 

. versus 

Mirza MOHAMMAD ASGHAR AND ANOTHER 
—Dercree-HoLpERs—RESPONDENTS, * 

Execution of Yecree—Proclamation of sale—Appli-. 
cation of decree-holder relating to property to be pros 
claimed for sale, decision of—Appeal, absente of— 
Judgment-debtor, whether bound. s 
: An application by a'decree-holder in respect of the 
property which should be proclaimed for sale in 
execution of the decree must be decided by the Exe- 
cution Court, and the orderof the Execution Court 
deciding such an application, if not objected to by 
way of appeal, must be held to be binding on the 
judgment-debtor during the subsequent stages of the 
execution proceeding. [p. 30, col. 1.] ; 


Appeal against an order of the Subordi- 


nate. Judge, Fyzabad, dated the 25th May e 


1925 

Messrs. Wasi Hasan and J. Jackson, for 
the Appellant. ' 

Mr. H. K. Dhaon and Niamatullah, for 
the Respondents. f i 

JUDGMENT. —Thbis appeal arises out 
of an application made by the appellant to 
the Subordinate Judge of Fyzabad in the 
course of execution proceedings. The 
appellant executed a mortgafe of certain 
property and in the mortgage it was men- 
tioned that he had acquired the property 
under a certain Will. The mortgagee 
obtained a decree for sale of thg property 
mortgaged atid applied in execution for 
sale. The execution of the decree was trans- 
ferred from the Court where the decree was 
obtained to another Court. Before the sale, 
proclamation was issued the decree-holder 
applied that he had come’to the conclusion 
that the Will only gave the mortgagee a life- 
interest. Accordingly hé asked that q life- 


interest and not an absolute title to the- 


progarty should beeput up for gale, This 
application was granted after notice had 
been given to the judgment-debtor and he, 


|| 

40 ; 
had failed to appear. This was on the 14th 
February 1923. The sale*’was postponed 
for various reasons and ultimately the 20th 
April 1925 was fixed. On the 18th April 
the present appellant filed objections to the 
sale taking place. Amongst other was the 
objection that the order of the Court allow- 
ing a-lifeinterest only to be sold was ultra 
vires. The lower Court decided that it was 
not competent to go into the question of 
the validity df: the order which was by a 
predegessor-in-office, hence this appeal. 

We are of the opinion that the decision 
of the léwer Court is correct. It is not neces- 
sary for us to decide whether the Court was 
originally correct in allowing the applica- 
tion of the decree-holder for sale of the life- 
interest only. The matter was settled by 
ap. order of the Court having ‘jurisdiction. 
- Any. application by a decree-holder in 

respéct of the property which shall be pro- 
elaimed for sale is rightly oneto be decided 
by tht Execution Court. That Execution 
Court may decide it rightly or wrongly. 
It may even decide that it has jurisdiction, 
where, on a proper view of the law, it 
might be held that it had no such jurisdic- 
tion. The time for appealing against the 
decision has gone by and it must stand as 
a final decision. Accordingly we see no 
yeason to interfere with the decision of ‘the 
elower Court and this appeal is dismissed 
with costs. i 
UAK Appeal dismissed. 


eee e 


MADRAS HIGH COURT. 
< Sgconp Orv APPEAL No. 480 oF 1922. 
i October 29, 1924. 
Present:—Mr. Justice Devadoss. 
APPAJEE PILLAI—-PLAINTIFF— 
; APPELLANT i 


5 i VETSUS 
° . MANIKA MUDALI—Derenpant— 
aa RESPONDENT. e 

: Promissory note, suit on—Considegation alleged by 
plaintiff, disproof of, effect of-—-Procedure, ; 

Ina suit on a promissory-note plaintif stated that 
cash consideration had passed at “the time of the 
execution of the promissory-hote. The defendant's 
plea was that the pro-note was executed asa sort of 
security for his good ‘conduct in connection with a 
partnership which was bting carried on between him 
and the plaintiff's brother. The Trial Court found 

- that ng cash consideration had passed and that the 

stoty of the defendant was true, the pro-note having 
been executed as security for, accounting fos gums 
drawn by the ‘defendant as a partnér: . 

i Held, that on the finding of the Trial Court the suit 
yas: bound to'be dismisged and that hat finding could 


“Vishnu Ramchandra Joshi. v. 


- APPAJEE PILLAI 9, MANIKA MUDALI. (92 1. O. 1926) 


not be construed as declaring the contingent liability 
of the defendant at the time of the settlement of 
accounts. 


Second appeal against a decree of the 
Court of the Subordinate Judge, Vellore, 
in A. S. No. 136 of 1921, preferred against a 
decree of the Court of the District Munsif, 
Tirupathur, in O. S. No, 361 of 1919. 

Mr. K. V. Sesha Iyengar for Mr. V. C. 
Seshachariar, for the Appellant. 

Mr. A. Suryanarayana, for the Respond- 
ent. bi 

JUDGMENT.—The only point urged 

in this second appeal is that the Subordi- 
nate Judge's finding is not a legal finding’ 
The suit is on a promissory-note. The 
plaintiff stated that cash consideration 
passed, at the time of the execution of the 
promissory-note. The defendant's plea was 
that .no cash consideration passed at the 
time, but it was executed, as a sort of secu- 
rity, for his good conduct, in connection 
with the partnership which was being carri- 
ed on between him and the brother of the 
promisee of the promissory-note, The 
Subordinate: Judge found that no cash 
consideration passed and the story of the 
defendant is true. Mr. Sesha Iyengar 
wants to build an: argument ‘upon the last 
but one sentence of his judgment. 
- “The result is inevitable that the pro- 
missory-note Ex. A, renewing Ex. B is also 
asecurity merely for accounting for sums 
drawn by defendant as a partner.” 

From this, he wants to argue that the 
Subordinate Judge found that there was a 
contingent liability, arising at the time of 
the settlement of accounts. I am not pre- 
pared to agree with him. All that the 
Subordinate Judge was required to find 
was whether the story of the plaintiff 
was true or false and he distinctly held 
that the case of the plaintiff was not 
true and the case ofthe defendant was 
substantially true. That being so, it’ is 
unnecessary to consider the decisions in 
Sri Ram v. Sobha Ram-Gopalrai (1) and 
Ganesh 
Krishna Sathe (2), relied upon by Mr, 
Sesha Iyengar. . > 

The second appeal fails and is dismissed 


. with costs. 


- v. Ney. eT 
Z. K. Appeal dismissed. 
(1) 67 Ind. Cas. 513; 44 A. $21: 20 A: L. J. 315; 4 


U.P. L. R. (AJ) 153; (1922) A. I R. (A) 212. 
_ (2) 63 Ind. Cas. 673; 45 B. 1155; 23 Bom. L. R 
488. < < : 


+ 


[92 I. O. 1996] 


PRIVY COUNCIL. 
APPEAL FROM THE Parna Hieng Court. 
; July 21, 1925. 

Present:—Lord Shaw, Lord Carson, 
Sir John Edge and Mr. Ameer Ali. 

MAHABIR PRASAD TEWARI— 

APPELLANT 
versus 
JAMUNA SINGH AND ANOTHER— 


RESPONDENTS., 
EjectmenteJus tertii, plea of, whether can be taken. 
In an action of ejectment the defendant is entitled 
to plead in defence the right of some one having a 
superior or equal title with the plaintiff to the pro- 
perty in dispute, but if he fails to prove satisfactorily 
that the parties whom he has put forward are entitled 


to the property in preference to the plaintiff the 


plaintiff would be entitled to a decree. [p. 33, col. 2.] 


Appeal from the Patna High Court (Sir 
Dawson Miller, C. J. and Mr. Justice Ross) 


Another wife m, Hira Misir alias Ramcharan m. Dayar Kuar, 





ane Sewak Lu do. 
Nihal ` Ajam Prasad m. 
Ram arate 
Bi ga 


| 
Gopal Missir, defendant 
No. 9, (claimed and was made . 
party in escheat suit. 
Assigned to appellant in 
1909.) i 





MAHABIR PRASAD TEWARI V. JAMUNA SINGH. >. l 
in Appeal No. 54 of 1921, dated 16th March 


Khijju m. Basant Kuar, ; 


ry . 


er 


1922 and printed as 66'Ind. Cas. 88. 
Mr. E. B. Raikes, for the Appellant. A 
Mr. B. Dube, for the Respondents. . 

JUDGMENT. . 
Ameer Ali.—This appeal arises out -of 

a suit brought by the plaintiff Jamuna 

Singh in the Court of one of the Suborti- 

nate Judges at Patna for possession of a 

property called Mouza Bariarpur in hat 

District. He claims to have acquired his 

title by purchase from his assignors, des 

fendants Nos. 11, 12 and 13. 6 
The property in dispute, though of com- e 

paratively small value has already been 

the subject of a series of litigations, 

The following pedigree will give a general 
idea of the various parties whom the plaint- 
iff has impleaded in the case:— 


ta 





N 


) : 

Gopalee Misrain Daughter m Mawnu. 
m. Ghinoo Misir. : 
Hanuman 





| 
Deokinandan and 
| 2 brothers (defendants 
Nos. 2—4, assigned to 
appellant in 1908.) 








be - : Daughter. Daughter m. Raj Dyal Daughter m. Khaderam, 





Bhugrenti - Daughter m. [ J 


Ganesh Pande Raghunandan 
(claimed and (survived Monakka 











| 
M (other Dha ida m. Monakka 
wife)’ (died 1872). 


Manohar. 


(died 13th September 
1902). 





gave ne and had a widow f : į : é 
in escheat alive in 1917, Balmukurd, Chatterbhuj, 
suit), Claimed and 
lied (defendant (defendant 
h applied to be made No. 6 No. 7 . 
4 party in escheat, o. 6.) No. 7.) 
: suit). . A l 7 
nn eT wanan ih Senne — 
( ny 
è Harihar, (predeceased Jagdeo, {alive in ° 
Monakka). . 1917). 4 3 
a i 
Rajendra, Ram. Sohawan, Ram Nirektian, as 
e (defendant (defendant (deféndant ba f 
< Noll) | No. 12.) No. 13.) ` 
Aeaeeia. mamaa. PO. a . 





Assigned to 1st respondent in 1924. 





. . 
e . 


N. B. —The nane of Raghunandan's father does not appeat in the cord. "He had two wives, one of 


whom was the sister of Dhanukdari and mother of 
mukund and Chatterbhuj (defendants Nos, 6 and 7). 


Raghunandan, the other wife, being the mother of Bal- 
A : 


e 

` . e 
32 

The Mouza Bariarpur belonged originally 
to one Dhanukdhari Missir, who died, it is 
alleged, some 50 years ago, leaving him 

* surviving a widow naméd Monakka Kaur. 
As Dhanukdhari left no issue, his widow 
‘succeeded to the estate and held possession 
unfilher “death: in 1902. She appears to 
-have created in her lifetime a zur-i-peshgee 
lease in respect of part of the property in 
favour of the 9th defendant. 

The plaintiff alleges that on Monakka’s 
death:there were no agnatic relations of 
Phanukdhari. He has, however, as he says, 
made all persons claiming reversionary 
*rights through females parties to the suit. 


His case is that among them his vendors, ’ 


namely, Rajendra, Ram Sohawan and Ram 


Nirekhan, who have assigned to him their. 


rights in the property in question, are pre- 
ferentially entitled to the succession of 
*Dhanukdhari. to 

The lst defendant, Mahabir Prasad 
Tewari, the present appellant before the 
Board, on the other hand, alleges that 
Monakka before her death made a Will in 


his favour and devised to him the property, 


in suit, and that he obtained possession of 
the same, which he has retained until now. 
It appears that he obtained on the l6th 
April, 1903, Probate of the Wiilshortly after 
the death of Monakka from the Court of 
the District Judge cf Patna. It is not 
disputed, however, that the devise by 
Monakka was invalid. 


The first defendant’s real case is that at ` 


the time. inheritance to Dhanukdhari’s 
estate opened, on the death of Monakka, 
the preferential heir to his succession was 
his agnatic relation’ Gopal Misser. His 
place is’ shown in the pedigree. Gopal 
Misser is still alive, and the appellant has 
obtained from him an assignment of his 
rights and interests. The appellant has 
also purchased, if appears, the right and 
jnterests, if any, of several of the other 
defendants. 

¥r1903 a suit was Brought by the Sec- 
retary of State for the possession of Mouza 


Bariarpur on the -allegation that Dhanuk- - 


dhari haddied without leaving any heir, 

that Mahabir, the appellant, had no title 

to the property and that it had accordingly 

escheated to‘the Orown. Its alleged by 

the appellant that this suit was really 
* prompted by defendant No. 9. 

. A number of person, almost gll of whom 
have been made defendants dn this action, 
came forward as claimants in the suit 

. e e 
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of the Secretary of State. The suit was 
finally dismissed by the High Court .of 
Calcutta on the 14th May, 1908. . 

Soon after’ its dismissal the appellant 
brought a suit against Adit, the9th defend- 
ant, for redemption of the usufructuary 
mortgage created by Monakka. 
lant based his right toredeemon the assign- 


ment to him by Hanuman (whose name ' 


will be found in the pedigree) of his rights 
and interests in the property, and the first 
Court made a decree in his favouf in these 
terms:—, : 


“In accordance with my decision of the- 


other issues I hold that the plaintiff will 
geta declaration that he is the proprietor 
of the disputed Mouza. Bariarpur as men- 
tioned in the plaint and that the defendant 
No. 1 will be declared tobe a zarpeshgidar 


The appel- | 


of the mouza, and it will also bes declared ` 


that the plaintiff will get khas possessson 


of the disputed mouza on payment of’ 


Rs. 200, as stipulated in the 2nd ticca 
paita (dated lst September 1902).” . 
The Subordinate Judge held in effect 
that the assignment by Hanuman, whom he 
considered to have a. preferential rever- 
sionary right, entitled the defendant to 
redeem the property from Adit. This view 
appears to have been accepted by the 


High Court, and the decree of the first- 
Court was affirmed. Onan appeal to this - 


Board it was declared that Rajendra and 
his two brothers were preferentially entitl- 
ed. The decrees of the Courts in India 
were reversed and the appellant's suit for 
redemption was dismissed [Adit Narayan 
Singh v.Mahabir Prasad Tiwari (1).] 

The present suit by the plaintiff was 
brought on the 8th September 1914. It 


was dismissed by the Subordinate Judge . 


on the 3ist October 1917, on the ground 
that he (the plaintiff) had failed to -prove 
that his vendors were preferential rever, 
sioners. . In the meantime, as already stated, 


-jt had been declared by ‘the Board on the 
18th January 1921, that the plaintiff's ; 


vendors had the preferential right, and the : 


High Court has accordingly. upheld the 
claim, and madea decree in favour of the 
plaintiff. 

Counsel for the appellant admits thatin 
face of the ruling by the Board he gould 


(1) 60 Ina. Cas. 251; 48 I. A. 86; 40 M. L. J. 270; 


(1921) M. W. N. 153; 19 A. L. J. 208; 2 PLL. T. 97; ' 


33 C. L. J. 263; 29M. I. T, 240; 6 P. L. J. 140; 23 
Bom. L. R. 692; 25 C. W. N. %42; 14 L. W. 20 


» O.). 


(921, 0, 1926) 


not impugn the reversionary right of the, 


plaintiff's vendors, but he contends that the 
defendant is in posseseion and in order to 
eject him the plaintiff must show that 
there is no other reversionary heir in the 
same degrees ov nearér than his assignors 
whose title he (the defendant) can urge 
against the plaintiff's claim for ejectment. 
|. Inother words, the action being one of 
.ejectment the defendant is entitled to plead 
in defence the right of some one else equal- 
ly entitled with the plaintiff's vendors. 
Mr. Justice Bucknill of the High Court of 
Patnain his careful judgment has shown 
that the defendant had failed to prove 
satisfactorily that the parties whom he had 
put forward were entitled to the property 
in preference to the plaintiff's vendors. 
The evidence on which the appellant 
relied has been‘read to their Lordships, and 
Mr. Raikes has put before the Board every 
point in support of his case. Their Lord- 
ships, however, see no reason to differ from 
the High Court. They will humbly. advise 
His Majesty that the appeal should be 
dismissed with costs. . 
Z. K. Appeal dismissed. 
Solicitors for the . Appellants :—Messrs. 
Watkins and Bunter. 
_ Solicitor for the Hespondenis :—Mr, W. 
„How Daney. ‘ 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
“MiISOELLANEOUS JUDICIAL Casu No. 46 
or 1925. 

October 10, 1925. 

Present :—Mr. Findlay, Officiating J. C. 
SADASHEO—AprELLANT 
versus 


BAPU—ResponpDent. 
Limitation Act. (IX of 1908), s. 5, scope of-— 
Extension of time for appeal Counce wrong advice, 
effect of. 
A party ‘in whose favour a decrece or order is passed 
sheuld not be deprived of the advantage of his vested 
right in the same unless there has been on his part 
some conduct raising an equity’ against him or there 
has been some inevitable accident. [p. 34, cols. 1 & 2.] 
Dattatraya Sitaram v. Secretary of State for are 
6@ Ind. Oas. 744; 45 B. 607; 23 Bom. L. R. 89, Bhid 
“Dayal v. Jaggannath Prasad, 68 Ind. Cas. 812; 44 A, 
636, 20 A, L. J. 674; (1922) A. 1. R. (A) 490 and 
Vaithyanatha Aiyar v. Govindas: vamy aoai 62 
Ind. Cas. 795; 41 M L. J. 65; 13 L. W. 52 2; (1921) M. 
W, N. 338, refe®red to. 
It is not each and every” mistake of a Counsel 
3 


“which per 


. and need not be repeated here. 


N 6 - 
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se is to be considered sa sufiicient 
ground for giving his pe the benefit of 3:5 of the 
Limitation Act. [p. 34, cel. 2 


“A mistaken advice of a Counsel that, an, ‘appeal lay 


from an order dismissing an application for the 
amendment of a decree, causing a bona fide wrong im” 
pression on the clieht and a delay in the filing of an 
appeal from another appealable order in execution 
proceeding, cannot furnish a sufficient. ground for 
condoning the delay under s. 5 of the Limitation Act. 
Lp. 33, col. 2; p. 34, col. 2.] 

Appeal against the orders of the Court of 
the Additional District Judge, Nagpur, 
dated the 6th November 1924, and: 18th 
December 1924, in Execution Case No. 7 of 
1924, 

Mr. M. B. Kinkhede,, R. B., for the Appel- 
lant. 

Mr. R. N. Padhe, for the Respondent. 

ORDER.—The only question with 
which I am at present concerned is whe- 
ther the present appeal which purports to'be 
one against ordersin Execution Case No. 7 
of 1924 in theeCourt of the Additional 
District Judge, Nagpur, is barred by limita- 
tion or not: Admittedly, on the face of 
things,. the present appeal is barred by 
some 147 days but the appellant's caseis 


‘that he should be given the benefit with 


reference tos. 5o0f the Limitation Act of - 
the period from 6th January 1925 to 15th 

August 1925 during which he was bona fide 

pursuing a wrong “remedy in First Appeal 

No. 3 of 1925. 

The facts of the, case are sufficiently. 
clear from my judgment in the latter appeal 
Reliance 
cn behalf of the appellant has been placed 
on the following decisions :— ' 

Shib Dayal v. Jagannath Prasad (1), 
Vaithyanatha Aiyar v.. Govindaswamt 
Odayar (2) and Nagindas Motilal v. Nilaji 
Moraba Naik (8). 

In the first quoted of these cases the 
learned Justices held that an hénest mis- 
take on the part of a litigant caused by 
erroneous advice givensto him by his Vakil 
in the district, by reason of which an appeal 
was not filed until it was barred by limita- 
tion, was a good, ground for the application 
of s.5 of the Iadian fimitation Act. In 
that case it was laid down that, although 
the primary principlein dealing with this 
matter must be that the proposed respond- 
ent to an appeal has a right to hold his 


(1) 68 Ipd? Cas. 812: 44 A. 635; 204. L. J. 674; 
(1922) A.I. R. (A) 4 
J. 65; 13 L. W. 581. 


(2; 62 Iad. Oas. 135; 41 ML 
(1921) 
80 Ind. Pas. a 26 Bom, I, Rz 335; 48 B. 449; 


W. N. 338. 


(98H) AL L R. (B) 39 


A . e 


LT 


” 34 . e 
judgment and that such right ought not 
to be intèrfered with after the lapse of the 
prescribed time unlegs there are special cir- 
cumstances for doing so, yet in each case 
. in India the question must be considered 
.on its merits.” In this particular case the 
e deciding factor was that the legal profes- 
‘ sion in the District Court was notin such 
: a state of efficiency as to make It expedient 
. toeresile from the degree of the latitude 
which the Allahabad High Court had hither- 
to a#lowed to litigants in this matter. In 
the Madras Law Journal case quoted a 
delay due to an error on the part of the 
Vakil in not filing an application with 
‘,regard to the legal representative with a 
shorter period which had recently been 
introduced by an Amending Act, was con- 
doned. The decision in the case of Nagindas 
Motilal v. Nilaji Moraba.Naik (3) ran on 
. similar lines. An analogots decision is to 
- be found in Dattatraya Sitaram v. Secretary 
of State for India (4). Special weight has 
also been laid on the decision of their Lord- 
‘ships of the Privy Council in Brij Indar 
_ Singh v. Kashi Ram (5). In that case how- 
ever, the question concerned was one of 
whether the delay due to.an application for 
review of judgment should have been con-. 
doned or not. 

On behalf of the respondent reliance 
has been placed ona decision of Prideaux, 
A.J.C., in Ishwardas v. Bismilla Khan (6) 

' Obviously, however, in that case there had 


been gross negligence on the part of the ` 


Pleader concerned. In Padamraj Fhulchand 
v. Metsvice Bhashan Kesha Lie., (7) by 
Prideaux and Kinkhede, A. J. Cs.,it was 
held that where an application for leave to 
appeal to the Privy Council was made 29 
days beyond time and the party concerned 
alleged that he was misled by the advice of 
his Counsel who was not aware of the reduc- 
tion in limitation brought about by Act 
XXVI of 1920, there was no cause for con- 
doning the delay ` } 

* In a case like the presént, therefore, 
‘the principle from which we must start 
is that the respondent jn the present case 
has, @ vested right in the order of the 
Jower Court in his fayour which it is now 


(4) 60 Ind. Cas. 744; 45 B. 607; 23 Bom. L, R. 89. 
is 42 Ind. Cas. 43; 45 C. 94; 33 M. L.J. 486; 22 
M. L. T. 362; 6 L, W. 592; 126 P. W. R. 1917; 15 A. 
L. J. 777; 19 Bom. L. R..866; 3 P. LOW. 313; 26 O. L. 
J..572; 104 P. R. 1917; (1917) M. W. N.*811; 22 O, W. 
@N, 169; 127 P, L. R 1917; 44 I. A. 218 P. C. 
(6) 72 Ind Ods. 158; (1923) A. L R. (N.) 133. 
(7) 38 Ind, Oas. 154 (1924A. 1, » 279, 
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sought to attack and he should not be 
deprived of this advantage unless thers has 
been on his part some conduct raising an 
equity against him, or unless there has been 
some inevitable accident. Now tt cannot 
be said that the mistake ofthe appellant 
committed presumably on the advice of his 
Counsel in seeking to attack by way of an 
appeal the order dated 22nd October 1924, 
which was in reality an.order dismissing 
an application foramendment ofa decree, 
was a mistake cf such a nature as to amount 
to an inevitable accident. I cannot find 


in the circumstarices of the present case 


any such special features as would permit 
of my holding in the appellant’s favour in 
this connection, ; 

In the present instance the execution 
proceedings were stayed while the applica- 
tion for amendment of the decree was under 
consideration. Immediately the execution 
proceedings restored, it was open to the 
appellant to have appealed against the 
orders of 6th November 1924 and 18th 
December 1924. Instead of doing this he 
deliberately chose to pursue the remedy of 
appedling against the order dismissing an 
application for amendment of the. decree. ` 
It is not each and every mistake of a Counsel 
which per se is to be considered a sufficient 
ground for automatically giving his client. 
the benefit of e. 5 of Indian Limitation 
Act. The present case does not seem “to 
me to be onein which there are any suff- 
cient grounds for exercising my judicial 
discretion in the way I am asked to by the 
appellant. For theabove reasons, therefore, 
I am unable tocondone the delay, which 
has occurred in filing the present appeal 
and it is dismissed as time-barred, Appellant 
must bear respondent's costs, I fix Rs. 30 
as Pleader's fees. 


G. R. D. Appeal dismissed, . 


OUDH CHIEF COURT. 
SECOND Civin APPBAL No. 319 of 1924, 
November 9, 1925. 
Present:—Mr. Justice Missra. , 
KARINGAN —Derenpant No. 2— 
APPELLANT i 


versus [IH 
HARIHAR DUTT alias BHOLA— > = 
PLAINTIFF, RAJA RAM—Derenpant No, 1 
— RESPONDENTS. 4 
U, P, Land Revenue Act (III ef 1901), 5. 89 (2)—~ 


` 


, £92 È. C. 1926) 

f ve holding—Partition, suit for, whether maintain- 
: able,” pete ge a De 

- Section 39 (2) of the U. P. Land Revenue Act does 

_ Dot mean that no division of a tenancy holding held 

by two or more tenants should be eifected, it merely 

4 says that if such a partition has been arrived at and 


, the distribution. of land has taken place it shall not : 


“be recorded in the revenue papers until the consent 


‘of the land-holder has been obtained. The section is- 


“no bar toa claim by one of several joint tenants .to 
+, get. his share’ in a cultivatory holding divided ‘by 
+. means ofa partition suit filed ina Civil Court. 


” Second appeal against the judgment and 
. decree of the District Judge, Gonda, dated 
_ the 23rd April 1924, confirming that of the 
. Sub-Judge, Bahraich, dated the 29th Octo- 
` Þer 1921. . s 

~ - Mr, H. E. Ghosh, for the Appellant. 


“Mr... Aditya Prosad, for the Respondents. 


: -- JUDGMENT. —Thbis isa second appeal 
-arising out of a suit for partition of a cer- 
. tain .cultivatory holding in village Jaita- 

pur, District Gonda. The plaintiff and 


<. defendants Nos. Land 2 are co-sharers in the’ 
*, said holding each owning one-third. Both 


~ the Courts below have granted to the plaint- 
A Aft, a decree for partition in respect of one- 
third share in the said land. 


The only point that has been argued -be-- 
: fore me isa point-of law that a cultivatory 


- holding could not be partitioned without 


OBET.RAM v, ILAIOHG, ` . 


‘Court. 


. 
e@ 


WA 7 
po + BB 
among the tenants cultivating. a particular 
holding is a joint one and they are not en-. 
titled to convert their joint liability into a 
separate liability without the consent of- the 


‘landlord. This, however does not mein 


that the tenants cannot partition their hold- 
ing among themselves. As an illustration 
a similar case of a partitiod among the 
co-sharers of a village possessing proprietary 
tights styled as an ‘imperfect partition” 
might be quoted. The co-Sharers insuch a 
case partition their joint ‘proprietary hold- 
ing and distribute the land revenue among 
themselves, though their liability for* the 
Government revenue still continues to be a 
joint one. I, therefore, am of opinion that 
s. 39, cl. (2) cannot be construed as a bar'to 
the claim of the plaintiff-respondent to get 
his share in the cultivatory holding divided 
by means of a partition suit filed in a Civil 
It is, however, clear that no such” 
partition couldee recorded in the revenue 
papers until the landlord had given his'con- 
sent to it. ake 
The appeal fails and is, therefére, dis- ° 
missed with costs. ` a 


Z.K. Appeal dismissed. 


. the consent of the landlord, which has not’ ` 


x tocl. (2)ofs. 39 ofthe Land: Revenue Act 


~ (IIT of 1901) which runs as follows :—“No:. 
division of a holding occupied by two or- 


moré tenants, and no distribution of the 
rent payable in respect thereof, shall be 


recorded, unless the consent of the land-:. 
„holder and of all thé-tenants’ concerned has: 


been attested before a Revenue Court or the 
< kanungo.” ete Mae 
The argument put forward is precisely 
the same which was put forward before the 
learned District Judge and I fully agree with 
the view taken by him. Section 39, cl. (2) 
“does not mean that no division of the hold- 
ing held by two or more tenants should be 
effected, it only says that if such a partition 
has been arrived at and the distribution ‘of 
‘ Jand has taken place it shall not be recorded 
„in the revenue papers until the: consent of 
the. land-holder has been obtained. It is 


clear that this provision of law is intended . 
. ‘gor the purpose of protecting the rights of- 


: the land-holder. Any partition of a cultiva- 


r 


tory holding should not obviously be binding - 


upon the landlord if effected without his con- 
` sent, Theeliability for the payment of rent 


been obtained.in this case. I was referred’ - 
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LAHORE HIGH COURT. | 
SECOND Orvin APPEAL No, 2112 or 1923, 
; January 8, 1924. bn 
Present:—Mr. Justice Campbell. ` 
CHET RAM—PLarIntirF—APPBLLANT: 
versus f 
Musammat ILAICHO AND OTHERS— | 
DEFENDANTS—RESPONDENTY. h 
Civil Procedure Code (Act V of 1908), O. XXIT, r. 
4-—Suit for possession against several defendants as 
trespassers, dismissal of—Appeal, secend—Death of 
respondent—Legal representatives not brought on re- 
cord—Abatement, extent of. 2. 
Plaintiff sued for possession of certain property on 
the allegation that the defendants were in posgéssion e 
of it as trespassers. The defendants claimed to be in 
possession of the property as the reversiemers of the 
last mals-holder.g The suit was dismissed by the 
Trial Court and the dismissal was upheld ‘by’the 
lower Appellate Court. During the pendency! of a 
second appeal by the plaintiff in the High Court one 
of the defendants-respOndents died and his legal - 
representatives were not brought upon the record 
within the prescribed period: : ET 
Held, that inasmuch as thé relief sought against 
the defendants in the plaint was joint and indivisible, 
the appeal must be held to have abated in tote and 
that it was not open to the plaintiff to urge that as 
the defendants claimed eto be in possession’ ds the 


‘ reversionary heirs “of the last malp-huldér-the appeal 


e é e 


4 


36 


should be héld to have abated only with regard to 
the deceased respondents’ share in the estate of the 
last male-holder according % tlie pedigree-table set 
up by the defendants. $ 


< Second. ‘appeal from a decree of the 
District Judge, Hoshiarpur, dated the 4th 
duly 1923, reversing that of the Munsif, 
First Class, Kangra, dated the 10th Novem- 
ber 1922.. 

Lala Mehar Chand Mahajan, for the Ap- 
pellant. 
- Lah, Fakir Chand, for the Respondents. 

JUDGMENT.—In this case the plaint- 
tiff sued for possession of land and houses 
alleged to have been sold to him by Musam- 
mat Ilaicho and of which he asserted that 
defendants Nos. 2 to 5 were in possession as 
trespassers. Thesedefendants were Gurdas 
subsequently deceased, his son Ram Dev, 
this grandson Dasaundhi Ram and his 
nephew Ram Lal. The suit was dismissed 
‘And the dismissal was upheld by the learn- 
ed District Judge. The plaintiff came to 
this Court in second appeal joining as 
respondents Musammat Ilaicho, Dasaundhi 
Ram, Ram Dev and Ram Lal. Dasaundhi 
Ram is dead leaving Ram Dev his uncle as 
his legal representative. The appeal, how- 
ever, has already been dismissed against 
Ram Lal by another Judge of this Court. 
` A preliminary objection is raised that 
the appeal cannot proceed against Ram 
Dev since the decree in’ favour of the 
defendants other than Musammat Ilaicho 
was joint and the plaint alleged them to 
be in possession jointly as trespassers. 

The learned Vakil for the plaintiff-appel- 
lant resists this contention stating that the 
finding of the Court below was that these 
defendants were reversionary heirs of Phillo 
the deceaséd husband of Musammat Ilaicho 
and in possession of the land in suit right- 
fully in shat capacity, and that a certain. 
pedigree table set forth in the lower Appel- 
late Court's judgment is correct. He argues 
that, according to this pedigree table, the 
shares of each of the defendants can be as- 
certaifed and separated, 4nd that the appeal 


can proceed against Ram*Dev for half the 


land ih suit. | 
Authority, however. is against this pro’ 
position. The situation is precisely the 
same as if the appeal had abated against 
Ram Lal and there isacase puactically on 
all fours decided recently by a Division 
Bench of this Court. It is Civil Appeal 
No. 1776 of 1917, which is pyipted as 
_ Sardara v. Allayar (1). “In, that case the 

(1.78 Ind Cas 605; (1928) A, I, R. (L.) 182, 

: e . 


. 
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4 


(92 I. 0.19964 


appeal had abated against one of several 
defendants-respondents and the position 
taken up by the plaintiff-appellant was 
that the defendants were all trespassers 
and were all in occupation of the land in 
suit. The learned Judges refused to listen 
to an argument that, because the defend- 
ants owned other land in well-defined an- 
cestral shares, it must be taken that. they 
also held this land in accordance with the 
same ancestral shares. That position, they 
remarked, was contradictory to thé suit as 
framed and after considering a large num- 
ber of previous.decisions of the Chief Court 
and of this Court the learned Judges decid- 
ed that since the relief sought was joint 
and indivisible against allthe defendants 
respondents the inevitable consequence of 


` theabatement of the appeal against one of 


3 


them was the complete abatement against 
all. 

The situation is very similar in the 
present case. The defendants were alleged 
in the plaint to be trespassers and to bein 
possession of the land in suit jointly.” To- 
gether with Gurdas hisson and his grand- 
son were impleaded as defendants and to 
assert now that the defendants were in 
possession in definite shares according to 
their position in the pedigree table is 
contradictory to the suit as framed. $ 

For this reason and because no relief is 
claimed against Musammat Ilaicho'I dis- 
miss the appeal with costs. : : 

ZK. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. ` 
MISCELLANKOUS CIVIL AppEaL No, 34 or 1924, 
October 31, 1925." i 
Present :—Mr. Findlay, Officiating J. C. « 
Musamnat AKABATI AND anoTHER— 
APPELLaNTS 
VeErTSUus 
NARAYAN— RESPONDENT. 
Guardians and Wards Act (VIII of 1890), ss. 25, 47 
Civil Procedure Code (Act V of 1908), 0. XLIII, r. 
1 (d)—Ex parte order under s. 25—Application to 
cancel order, refusal of-- Appeal against refusal orfler, 
maintainability of. eS 
The appellant was ordered under s. 25, Guardians 


-and Wards Act, to producea minor child in Court 


with a view to its being restored to the custody of its 
gudrdian. The order was passed ex parte, the apfel- 
lant being absent. On the next date of the hearing of 
the case, the minor was not produced, but the Court ` 
wasasked to cancel its previous order. The Court 
refused to do so, andthe appellant appealed against , 
this later order: ; ‘ 
Held, that no attempt having been made to set aside 
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the previous order’as an ex parte order, no appeal lay 
from the later order as it was in reality a consequential 
order following on the earlier order. 


Appéal against an order of the District 
Judge, Nagpur, dated the 15th August 1925, 
n A Anes Judicial Case No. 16 of 
1925. 

Mr. B. V. Pradhan, for the Appellants. 

Mr. G. R. Deo, for the Respondent. 


JUDGMENT.—This is an appeal 
againstean order passed by the District 
Judge, Nagpur, on the 15th August 1925, 
in Miscellaneous Judicial Case No. 16 of 
1925. The present appellants were on the 
23rd duly ordered to produce the minor 
child Tara aged seven years in Court with a 
view to her being restored to the custody 
of her father. That order was passéd ex 
parte, the present appellants being absent. 
On the 15th August 1925, the next date of 
hearing, the minor was not produced, but 
the District Judge was asked to cancel his 
order of the 23rd July 1925. This the Dis- 
trict Judge refused to do, particularly in 
view of the present appellants’ contumacy in 
not having obeyed the previous order for the 
production of the minor child in Court. It 
‘was only apparently as a consequence of an 
order of this Court dated the 7th Septem- 
ber 1925, that the child was produced at a 
datar hearing of the case, viz, on the 19th 
September 1925, in the Court of the District 
Judge. 

What is now urged is that the minor 
should not be handed over in the custody 
of her father until the objections of the 
present appellants to this course have been 
considered and adjudicated upon. Itseems 
tome that the appellants have mistaken 
their remedy in this connection. The order 
of the 23rd July 1925 was an order passed 
ex parte. It was open to the appellants to 
have applied for setting aside that order 
and that they did not do. The District 
Judge's order of the 15th August 1925 was 
in reality a consequential order following 
on the earlier order of the 23rd July 1925, 
and I do not think that, in the circum- 
stances, any appeal lies, against the order of 
the later date mentioned. Even if I could 
regard the present appeal as an applica- 
tign for revision of the order of the 23rd 
July 1925, a course which would involve 

. much straining of the actual legal posi- 
tion, I should not have been prepared to 
interfere in yiew of the fact that there was 
obvious contumacy and direct disobedi- 
ence of the order of the District Judge for 


the production of the minor. It may of 
course be that the District Judge may still 
be prepared to consider any objections, 
which may be urged to thë handing over 
of the custody of the minor pendente lite to 
her father (respondent). That is a matter 
within his discretion, but so far as the 
present appeal is concerned it seems to me 


that it is bound to fail and itis dismissed 


accordingly. Appellant must bear regpond- 
ent's costs. Pleader’s fees Rs. 20, ° 
N. H. Appeal dismissed.. 


CALCUTTA HIGH COURT. ° 
APPEAL FROM APPELLATE DECREE No. 960 
OF 1923. 

May 29, 1925. 
Present:—Justice Sir Ewart Greaves, Krt., : 
and Mr. Justice Mukerji. 

Tre PORT GANNING And LAND 
IMPROVEMENT Cumpany, LIMITED— 

PLAINTIFFS—A PPELLANTS nn 
versus 
Heirs or rate BAHIR MOLLA AND 
OTHERS-——-DEFENDANTS~-RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. 46, Sch, IIT, 
Art. 2 (b)—Limitation Act (IX of 1908), s. 14—~Pro- 
ceedings under s. 46, nature of—‘Agreement" in s. 46 
(7), meaning of—Suit to recover rent accruing due 
during pendency of proceedings—Limitation. 
Proceedings under s. 46 of the Bengal Tenancy Act 
are proceedings not merely for ejectment, but to have 
a fair and equitable rent assessed by the Court. If 
the tenant refuses to accept the agreement filed under 
the provisions of the section, it is then that a suit 
for ejectment under the section can be commenced. 
[p. 38, col. 2.] i 
The word “agreement” in sub-s. (7) of s. 46 ofthe 
Bengal Tenancy Act refers not to the agreement 
mentioned in the previous sub-sections but to the 
agreement arrived at between the landlord and the 
tenant when the Court has fixed the fair and equitable 
rent and the tenant has elected to pay that rent and 
not to be ejected from the’ holding. [p. 39, col. 1.] 
The rent accruing due during the flendency of 
roceedings under s. 46 of the Bengal Tenancy Act 
is not suspended by virtue of the proceedings, and a 
suit after the termination of such proceedings to 
recover such rent is governed by Art, 2 (b) of Sch® III 
to the Bengal Tenancy Act and the period of limita- 
tion provided in that Atticle is not extend by the 
oe of s. 14 ofethe Limitation Act. [p. 39, col. 
2e e 
Appeal against, a decree of the District 
Judge, 24-Pargannas, dated the27th Novem- 
ber 1922. affirming that of the Subordinate 
Judge, Third Court of that District, dated 
the 26th J&nuary 1921. ae 
Mr. Rom Chandra Mazumdar, Babys 
Khetra Mohan Ghose and Rama Prosad ` 
Mukhewé, for the Appellants. _ g 


Babu Silir Kumar Ghosal; for the Re- 


spondents, . ee ing 


38° PORT: CANNING AND LAND IMPROVEMENT Co. V. BEIRS OF BAHIR MOLLA” [92-I. 6, 1926)" 
JUDGMENT. as rent was not fixed and finally determinad- 


Greaves, J.—This is an appeal by the 
plaintifis against a decision of the learned 
District J udge of 24-Pargannas, affirming a 
detision of the Subordinate J udge of the 
Third Court of Alipur, The suit out of 
which this &ppeal arises was brought by the 
Port Canning and Land Improvement Com- 
pany, Ijtd., as landlords to recoverfrom_ the 
defendants who were non-occupancy ratyats 
ae for a period of seven years from 132U to 

There is no dispute with regard to the 
years 1323 to 1326 inclusive. But the dis- 
pute ‘bétween the parties is as to whether 
or not the rent for the years 1320, 1321 and 
1322 is barred by limitation., The appellants 
contend that their claim for these three 
* years is not barred and they say that this 
is so because during thesegyears they were 
prosecuting a claim under the provisions of 
s. 46 of the Bengal Tenancy Act. These 
proceedings were commenced on the 28th 
of March 1913. Now, the suit under s. 46 
was dismissed by the first Court, and by 
the lower Appellate Court. But on appeal 
tothis Court the claim for enhancement was 
allowed on the 24th of June 1919, this Court 
holding in second appeal that ‘the appel- 
ants were entitled to have a fair and equit- 
able rent fixed by the Court. The matter 
- was sent back to the first Court for the 
fixing of a fair and equitable rent and 
when this was fixed there was an appeal 
against the first Court’s decision and the 
fair and the equitable rent was not finally 
fixed until some timein the year 1923. The 
present suit was commenced on the lth 
April 1920, `rent being claimed at the old 
rate as, for the reasons which I have stated, 
the fáir. amd equitable rent directed to be 
fixed by this Court on ithe 24th June 1919 


had hot at that time,been determined. But ` 


the appellants say that it was necessary for 
them to commence their suit claiming rent 
ab the otd rate, as they diœ because if they 
had-left the matter to run any further, in their 
view the land was not sufficient in valte 
to realize- the decree for rent which they 
ultimately would obtain. It thus appears 
tisat the appellants support their claim for 
thë Yent for the three years 1320, 1321 and 
1322 on the ground that, they say, their 
cl#im for the rent must be deemed to have 
been in suspense from March 1942, until 


June 1919 when thes. 46 case was fh pro-. 


gress and they say they could not really 
have brought their suit dueing , these years 


. The defendants on the-other hand con- - 


tend that by virtue of the provisions of 
Art. 2(b) of the Third Schedule to the 


Bengal Tenancy. Act. the rent for these . 


three years is not now recoverable, 

Article 2 ib) provides that the period © 
‘of limitation for the recovery of an arrear 
of rent in other cases not provided by the 
previous suh-section is three years from the 


last day of the agricultural year in ‘which : 


the arrear fell due. 
ther contend that proceedings under s. 46 


The respondents fur- : 


are merely procéedings for ejectment and it ; 
has been held in various cases of this - 


Court that during the pendency of a suit for 
ejectment the claim for rent is not in abey- 
ance by reason of the suit. 
view it is not right to say that the pro- 
ceedings unders. 46 are merely proceed- 
ings for ejectment for I think they are 


proceedings not merely for ejectment but to - 


have a'fair and equitable rent assessed by 
the Court. 
accept the agreement filed under the pro- 
visions of s. 46 itis then alone that a suit - 


If the tenant has refused to ' 


Now, in my - 


for ejectment under that section can be | 
commenced. There is nothing, therefore, I 


think, in this point. 
But the real difficulty ` appears to be 


whether there- are:any provisions of the ° 


Limitation Act which provide for the 
suspension of the rent during the pendency © 
of the s. 46 proceedings ‘unless there is to 


be ‘found some such provision in the" 
Limitaiion Act then the provisions of ' 


Art. 2 (b) of Sch. IIL of the Bengal Tenancy 
‘Act must operate. Now, it seems to me 
that the only section of the Limitation 
Act which could be applicable is s. 14 
of that Act which provides that in comput- ' 


ing the. period of limitation prescribed for : 


any suit the time during which the plaint- 


iff hag been prosecuting with due diligence ' 


another civil proceedings whether in-a 
Court of first instance or- 
Appeal against the defendant, shall’ be’ 
excluded where the proceeding is founded 


“upon the same cause of action andis 


prosecuted in good faith in a Court which”: 
from defectof jurisdictionor other cause ofa 
likenature is unable to entertain it. Now, the 


real question, therefore, is whether the pro- - 


ceedings under s. 46 of the Bengal Tenancy 
Act can be treated as proceedings founded 
upon the same cause of action as the claim 
in this suit. This really depends, I think, 


upon the construction tobe put on the» 


in a Court of - 
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word. “agreement” in sub-s. (7) of s. 46 of 
the Bengal Tenancy Act. Section 46, sub s. (1) 
provides'that no suit for ejectment shall 
be instituted against a non-occupancy 
rawat unless the landlord has tendered 
an agreement to pay an enhanced rent 
and the tenant within three months be- 
fore the institution of the suit has refused 
to execute it. Sub-s. (2) provides that a 
landlord tendering an agreement may file 
it in the ‘office of the Court for service on 
the raiyat and that it shall be served 
forthwith and that such service shall be 
deemed tobea tender. The “agreement” 
referred to in sub-ss. (1) and (2) of course 
is not strictly an agreement as has 
been pointed out by this Court in the 
case of the Port Canning and Land 
Improvement Company, Lid. v. Nayan 
Chandra Paramanik (1). Butit really is 
an offer made to the tenant which the 
tenant can refuse or reject as he likes. 
Then sub-s, (8) provides that if a raiyat on 
whom an agreement has been served executes 
it and within one month from the date of 
the service files it in the office from which 
it issued it shall take effect from the com- 
mencement of the agricultural year next 
following. Sub-section (4) refers to the same 
agreement and provides for notice to the 
landlord in the event of the agreement hav- 
ing been executed by the raiyat. Sub-section 
(5) again refers to the same agreement and 
provides that if the raiyat does not execute 
and file the agreement under sub-s. (3) the 
tenant shall be deemed to have refused to 
executeit. Sub-section (6) again refers to the 
same ‘agreement and provides that if the 
raiyat refuses to execute the agreement the 
Court has to determine a fair and equit- 
able rent for the holding, Then we come 
to sub-s. (7) which provides that if the raiyat 
agrees to pay the rent determined by the 
Court under sub-s. (6) he is to be entitled to 
remain in occupation of this holding at 
- the rent fixed by the Court for a term of five 
years from the date of the agreement. 
Does the word “agreement” in sub-s. (7) re- 
fer,to the same agreement which is men- 
tioned in the first six sub-sections, or is it 
something else? It is suggested that the 
agreement mentioned in sub-s. (7) is the 
agreement arrived at between the parties 
when Court has fixed a fair and equitable 
rent and the raiyat has agreed to pay the 
same. The conclusion that I have come to 


A (1) 45 Ind, Cas. 234; 220. W.N. 558; 28 C. L. J. 
S . | 


is this that upon a true construction of sub- 
s. (7) that isthe meaning of the word agree- 


ment” in that section; and Į have arrived . 


at this conclusion for two reasons. First 
of all, because it seems very strange that e 
if the agreement referred to in sub-s, (3)-is 
the same agreement as is referred to in 
sub. s. (7) the agreement in one case is “to 
take effect from the commencement of the . 
agricultural year next following and® in 
the other case from the date of the agree- 
ment itself. It is certainly somewhat curi-. 
ous that there should be this difference in 
time from which the agreement is to take, 
effect if the agreement referred to in sub- 
s. (7) is the same agreement as is mentioned 
in sub s. 3. The second ground is this—sub- 
section (7) provides that if a raiyat agrees to 
pay the enhanced rent fixed by the Court 
he is entitled to remain in occupation for a -~ 
term of five years from the date of the agree- - 
ment. If the agreement there is to be, 
construed as the agreement filed by- the 
landlord under the provisions of sub-s, (2) 
one might arrive at this extraordinary re- 
sult—that a tenant would get no period of 
term atall ifthe proceedings under s, 46 
had been sufliciently protracted. In any 
case it seems to me that he would never get 
the full term of five years mentioned in the 
sub section because in this reading of the 
“agreement” the time occupied in s. 46 pro- 
ceedings would have to be deducted from 
the period of five years. mentioned in sub-s, 
(7). For these reasons I think upon the true 
construction of sub-s. (7) the word “agree- 
ment” therein is not the agreement men- 
tioned in the previous sub-sections but the 
agreement arrived at between the landlord 
and the tenant when the Court has fixed 
the fair and equitable rent and thg tenant 
has elected to pay that rent and not to be 
ejected from the holding., f 
In this view, therefore, in my opinion the 
limitation is not saved by virtue of th® 
provisions of s. l4 ef the Limitation Aet, as 
it cannot be said that s. 46 proceedings are 
founded upon the same cause of actian as 
the proceedings in the present suit. I do 
not see any other secticn of the Limitation - 
Act under which the limitation.can be saved, 
We have been zeferred to. various cases. 
The learned Judge in the Court below has 
relied on the case of Watson & Co. v. Dho- 
nendra Chandra Mukerji (2). But I do not 
think that fhat case. is re&lly decisive .of fho 
question that arises in this suit. A reference 
(2) 3 O. 6; 2 Ind. Jur. 409; Iyd. Rec. (1, 8.) 596, 


40 
to'the judgment at page 12* makes it clear 
that the reason of that decision was that 

e the claim in that suit was barred by limi- 


tation on the ground that according to the © 


decision of the Court the defendants still 
continued to be tenants of the zemindar 
under their patni lease even though the 
_zemindar had denied the existence of this 
lease. Therefore it could not be contended 
that®the claim for rent was in suspense 
during the pendency of the litigation with 
regard to the lease. The case’ that; seems 
more nearly applicable to the facts of the 
present case is the decision in Hem Chiunder 
Choudhury v. Kali Prosanno Bhaduri (8). 
Then there had’been a suit for enhance- 
ment of rent and the: Judicial Committee 
held thatthe fact that a’ suit for enhance- 
ment of rent had been brought by the 

' plaintiff within the period covered by the 
yent suitand in the enhancement suit the 
plaintiff had claimed enbanced rent for the 
years-covered by the rent suit stayed the 
operation of the Law of Limitation.. Their 
Lordships say at page 111 that the appel- 
lants claimed the arrears of 1298 in that 
enhancement proceedings but this claim 
was then disallowed as premature, that they 
are not now entitled to the benefit of the 
decree for enhancement and to recover the 
arrears of the enhanced rate. It, therefore, 
appears that in that case the claim in the 
rent suit was expressly and exactly covered 
by the claim in the enhancement ‘suit 
which forthe reasonsI have indicated is 
not the case here. 

One annot help sympathising with the 
position’ of the landlord in the present case, 
But in the circumstances it is clearly im- 
possible for them to claim rent at the old 
rate duxing the pendency of the enhance- 
ment proceeding. The result may, therefore, 
be that in this state of circumstances the 
landlord cannot recover the full benefit of 
the decree for enhancement which he ob- 
taine@ in proceedings vader s. 46 of the 
Bengal Tenancy Act. Bat that is a ques- 
tion for the Legislature and not for us. We 
can administer the law. as we .find them 
and as we understand them. 

In the resuli the appeal fails and is dis- 
missed with costs. 

Mukerji, J.—I agree. 
Bike ` ' Appeal dismissed. 
(3) 80. W.N. 1; 30 Į, A. 177; 30 ©. 9lQ33; 8 Sar. 
P. C.J. 529 (P. 0). . 
*Page of 3 C.—[Ed.] 
{Page of 8 C, W, N.—[Ed] 0 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CıvıL Revision No. 379 oF 1924. 
July 13, 1925. oes 
Present:—-Mr. Findlay, Officiating J. C. 
- PANDURANG GOVIND FATE— 
DECREE HoLpER—APPLICANT © 
versus 
MAIFUZBHAI—Opsyssctror—-Non-A PPLICANT. 

Civil Procedure Code (Act V of 1908), s. 115, O. 
IKAT, r. 58—Erroneous view of law—-Objection pro- 
ceedings, order in—Revision. : 

If a Court, upon an erroneous view of the scope of 
a section of the C. P.C., applies it to a case to which 
it has no application, the Court acts without jurisdic- 
tion and the High Court would interfere with its 
decision in revision. [p. 42, dol. 1. 

Shiva Nathaji v. Joma Kashinath, 7 B. 341; 7 Ind. 
Jur. 656; 4 Ind. Dec. (N. s.) 229, followed. 

The mere fact that the unsuccessful party in objec- 
tion proceedings under O. XXI, r, 58of the O.P. O. 
has to file a separate suit under r. 63 of the Order and 
the onus of proof will be on him, does not afford 
sufficient ground as to why the High Court should 
revise the order in those proceedings. [p. 42, col. 2.] 

Application for revision against an order 
of the Second Class Subordinate Judge, 
Nagpur, dated the 17th October 1924, in 
Execution Case No. 119 of 1922, 

Mr. M. R. Bobde, for the Applicant. 

Mr, A. V. Wazalwar, for the Non-Appli- 
cant. 


ORDER.—The applicant (decree- holder) 


Pandurang Govind Fate has applied in 
revision against an order in ‘execution 


of the Subordinate Judge, Second Class, , 


Nagpur, under’ which certain moveable 
property, which had been attached, was 
released on an objection filed under O. XXI, 
r.'58, ©. P. 0O., by the non-applicant Mai- 
fuzbhai. 
the attachment on the ground that the 
property in question was already in his 
possession in the capacity of a supratdar 
under a decree passed in Civil Suit 
No. 27 of 1922, in which the decree-holder 
was also the same as the present applicant. 
The grounds of the application are firstly, 
that the objector, on his own allegations, 


had no locus standi,under O. XXI, r. 58, to . 


maintain the objection, and that the lower 
Court acted illegally. and without jurisdie- 
tion in having released the property from 
attachment. 
any event, the lower Court failed to take 


notice of the fact that the present decree: . 


The latter filed an objection to' 


It is secondly urged that, in | 


holder pleaded that the property attached | 


in the present proceedings was not the 
same as that atlached in Stit No. 27 of 
1922, and that the order releasing the pro- 
perty was, in any event, premature, as the 


[92 I, 0, 1926] 
lower Court failed to give an opportunity to 
the present applicant to produce evidence on 
the above question of fact. 

On the application for revision coming 
on for hearing, the Pleader for the non- 
applicant raised an objection that a remedy 
by way of revision did not lie in the cir- 
cumstances of the present case and it will 
be accordingly convenient, first of all, to 
deal with this point. On behalf of the 
non-applicant it has been pointed out that 
O. XXI, r. 63, provided a special remedy by 
way of suit for any party aggrieved by an 
order passed under r. 60 or r. 61 of O. XXI, 
C. P. C. Reliance has been placed in this 
connection upon the decisions, amongst 
others, in Gopal Das v. Alaf Khan (1), J.J. 
Guise v.. Jaisraj (2)and Shiva Nathaji v. 
Joma Kashinath (3). The decisionin J. J. 


Guise v. Jaisraj (2) is directly to the point. , 


Burkitt, J. remarked at page 407* thereof 
as follows :— ' 

“The learned Counsel for the applicants 
admits’ that they have open to them a 
remedy by way of suitin which they can 
question the decision of the Subordinate 
Judge so far asitisinjurious to them. Ad- 
mittedly they have not availed themselves 
of that remedy, and, therefore, adopting 
. and acting on the precedents above cited, I 

think that this Court should not grant to 
them the extraordinary remedy by way of 
revision for which they have applied. For 
this reason, I think this application should 
be rejected.” 

In Debi Das v. Ejaz Husain (4), Knox, 
J. referred to J. J. Guise v. Jaisraj (2) 
just: quoted and remarked as follows :— 

“What was laid down in that case was. 
that this Court should not grant the extra- 
ordinary remedy by way of revision when a 
remedy by way of suit lies open. Ordinari- 
ly, I am prepared to subscribe to that, but 
.in this matter each case must be judged 
upon the circumstances peculiar toit. The 
subject-matter is valued at Rs. 40. The 
decree-holder is purporting to act under a 
decree which hé obtained on 17th Novem- 
ber 1902. The application for execution, 
which has in no way been traversed, shows 
that his path in execution has been a very 
‘thorny one. I have held that the order 
(1) 1 A. 383; A. W. N. (2889) 151; 6 Ind. Dec. 


(N. s.) 672. ; : 

Mo 15 A. 405; A. W. N. (1893) 172; 7 Ind. Dec. (x. s.) 

` (3) 7 B. 341:°7 Ind. Jur. 656; 4 Ind. Dec. (N. s.) 229. 
(4) 28 A. 72; A. W. N. (1905) 191; 2 A. L. J. T49. 
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complained of was an order entirely without 
jurisdiction, and, therefore, it appears to 
me most consonant with equity to place 
the parties as far as possible in the posi- 
tion they occupied before the judgment- 
debtor moved the Court. to pass the order 
which it had no jurisdiction to pass.” 

Knox, J., thus in the case in quéstion 
was not prepared tolay down an absolute 
rule that when an express remedy way 
of suit.or otherwise was provided for, no 
application for revision could, in any event, 
lie, and he held that in such a matter each 
case must be judged upon the circum- 
stances peculiar to it. 

The question of the exercise of the ex- 
traordinary jurisdiction of the High Court 
under s. 662 of the old °C. P. C. was con- 
sidered most elaborately in Shiva Nathaji 
v. Joma Kashipath (3) by a Full Bench 
and the following principle was, amongst 
others, laid down at page 372* thereof :— 

“Where adecree or order of a Subordi- 
nate Court is declared by the law to be, for 
its own purposes, final, or conelusive, 
though in its nature provisional, as subject 
to displacement by the decree in another 
more formal suit, the Court will have re- 
gard to the intention of the Legislature 
that promptness and certainty should, in 
such cases, be in some measure accepted - 
instead of juridical perfection. It will rec- . 
tify the proceedings of the inferior Court 


where the extrinsic conditions of its legal ` 


activity have plainly been infringed; but 
where the alleged, or apparent, error con- 
sists in a’ misappreciation of evidence, or 
misconstruction of the law, intrinsic to the 
inquiry and: decision, it : will’ respect the 
intended finality, and will intervene per- 
emptorily only when it-is manifest that, 
by the ordinary and prescribed method, an 
adequate remedy, or the intended remedy, 
cannot be had.” 

On behalf of the applicant reliance has 
been placed onethe remarks of Halifax, 
A J.C.,in Ramchandra Fate v. Shridhar 
(5). The learned Additional Judicial Com- 
missioner therein held that, even though 
a remedy by regular suit was open to 
the applicant in that case, yet he was 
prepared to. interfere -on the ground 
that the slower remedy -by regular suit 
would leave the applicant suffering injustice 
and ungue hardship, and that this ground 

(5) 65 IndeCas. 381; 18 N. L. R. flat p. 72; (1922 
ALT. R. (N) 115. 


“Past al a a 


49 |. . 
alone was sufficient to.caljfor the exercise 
of the revisional powers of the Court in 
his.favour. Each case of this sort must, 
however, be judged on its merits, and I am 
not «prepared to admit that the present ap- 
plicant-is likely to suffer exceptional hard- 
ship or injustice,even though it were to 
be held*that the present application by way 
of revision did.not lie. It is unnecessary, 
therefore? to discuss in the present case the 
question as to whether I should be prepar- 
ed to. accept fully the standard laid down 
by: the learned Additional Judicial Com- 
missioner in the case quoted in this con- 
nection. j 

T turn next to the principle enunciat- 
ed‘in the Shiva Nathaji v. Joma Kashinath 
(3). quoted above, a decision which has been 
followed in many other later cases, and is 
quoted, with approval, in Brajabala Devi v. 
Gurudas Mundle (6). It becomes, therefore, 
necessary to consider whether the lower 
Court was correct or not in holding that r. 
58-of O: XXI, C. P. ©., covered the case of 
the present objector. -Ifa Court, upon an 
erroneous view of the scope of a section of 
the C. P. C., applies it to a case to: which 
it has no application, such a Court would 
act without jurisdiction, and, accepting the 
principle laid down in Shiva Nathaji v. 
Joma Kashinath (3) quoted above, this 
Court would, in the circumstances, be pre- 
pared to interfere. Now the applicant's 
position in this connection is that the 
objector as a mere supratdar had no locus 
standi with regard to the objection he filed 
to: the attachment. It is suggested in this 
connection that he was in possession only 
on behalf of the judgment-debtor. Were 
this so, the Court would undoubtedly have 
acted withoyt jurisdiction. I am, however, 
not prepared to assent to this proposition. 
The supratdar was, to all intents and pnr- 

oses, in possession of the property on 
behalt of the Court and practically held the 
position oh a Receiver. Therefore, in the 
present case I do not think that any applica- 
tion for revision can fie, and I fully accept 
the above quoted principle. 

The other grounds* for interference, 
viz., that the lowey Court erred materially 
in not taking further evidence and investi- 
gating tbe question as to whether the 
property in each attachment was the same, 
do not seem to me to be such .as would 
justify interference on “the xevisional Side 


(6) 33 ©. 487; 3 O. Lgl: 293. o. 
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in this Court. Rightly or wrongly, the 
Judge of the lower Court, on the evidence 
before him, has held that the property was 
the same. The mere fact that if the applic- 
ant has to file 4 separate suit under O. KAI, 
r. 63, C. P. C., in this connection and that 
the onus of. proof will be on him in this 
connection, seems to me to afford no sufii- | 
cient ground as to why this Court should . 
exercise its revisional jurisdiction in such a 
matter. If such a consideration wete to 
afford the guiding principle in the question : 
as to whether an application of this sort 
lies under s. 115, r. 68 of O. XXI, might as 
well not be on the Statute book at all, be- ` 
cause. parties aggrievéd by an order passed 
under r. 60orr. 6lof O. XXI would very 
naturally choose the cheaper and more - 
speedy remedy of revision. 

Holding, as I do, therefore, that the 
lower Court did not act without jurisdic- - 
tion, I do not think the present application 
for revision can be entertained on the other 
allegations made therein. The applicant : 
must seek his remedy by way of separate 
suit in the way provided for in the C. P. O. 
The application for revision is accordingly . 
dismissed. The applicant must bear the 
non-applicant’s costs. Pleader's fees Rs. 15. 

N. H. Application dismissed. 


E 


LAHORE HIGH COURT. 
SÉCoND CIVIL APPEAL No, 2268 or 1924. 
March 21, 1925. 
Present:—Mr. Justice Abdul Raoof. 
PAL SINGH—PLaINTIFF—APPELLANT 

versus i 
GANGA SINGH AND ANOTHER— - 
—DEFBNDANTS— RESPONDENTS. 

Appeal, second—Mortgage or sale—Question of fact. - 

The question whether a certain transaction is a 
mortgage or a sale isa question of fact and cannot 
be agitated in second appeal. 

Second appeal from a decree of the Dis- 
trict Judge, Amritsar, dated the 13th” 
August 1924. ° 

Bakhshi Tek Chand, for the Appellant. 

Lala Kidar Nath Chopra, for the Re- | 
spondent. 

JUDGMENT.—This is a second appeal 
in a suit for preemption. The following 
facts will disclose the nature of the question - 
to be decided: — i 

One Musammat Ram Kaur, widow 04. 
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Jawand Singh, inherited some land from 
her husband as a life-tenant. She applied 
to the Collector to sell 49 kanals, 6 marlas 
for Ks. 2,000, to one Dharam Chand, a non- 
agriculturist. The application was rejected 
on the 8th of February 1921. Thereupon hy 
a deed dated the llth of June 1921, she 
made a mortgage without possession in 
favour of Ganga Singh in respect of 39 
kanals, 11 marlas for Rs. 1,100. The follow- 
ing conditions were entered in the deed: 

(1) The mortgage was nof to be redeemed 
for 20 years, and 

(2) interest was to be paid at Rs. 2 per 
cent. per mensem. On the same date the 
mortgaged land was leased to the mortgagee 
for 20 years, the rent reserved being Rs. 40 
perannum. The land revenue Rs, 12-0-9 
‘was to be paid out of this yearly rent. 

The plaintiff Pal Singh, a reversioner of 
Jawand Singh,:sued for pre-emption on 
the allegation that, though the deed of the 
llth of June 1921, on the face of it pur- 
ported to be a mortgage-deed, the transac- 
tion was really a sale and that the form of 
the mortgage was adopted in order to 
defeat the right of pre-emption. A declara- 
tion was also claimed by the plaintiff to 
the effect that the alienation being without 
consideration and necessity shall not affect 
his'reversionary rights. This latter relief 
was refused and no question as to it 
arises now. The claim for pre-emption was 
decreed by the Trial Court which was of 
opinion that the :transaction was really a 
sale. On appeal the learned District Judge 
took a different view on the evidence and 
having found that the transaction really 
was one of a mortgage and not that of a 
sale dismissed the claim of the plaintiff. 

This-second appeal was preferred by the 
plaintiff and has been argued before me by 
Mr. Tek Chand, his learned Counsel. The 
chief contention put forward before me is 
that the conditions entered in the mortgage 
deed are such and the amount of the mort- 
gage money would be so much atthe end 
of 20 years that no reasonable person would 
thihk of redeeming the property. His con- 
tention is that, according to the condition 
relating to interest, the accumulated amount 
at the end of 20 years would come to 
Rs” 5,280. Thus along with the principal 
amount of Rs. 1,100 the total sum payable 
by the mortgagor for the redemption of the 
property would come to Rs. 6,380. The 
learned Counsel further contends that the 
fact that a patia was given to the mortgagee 
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for 20 years clearly ghows that it was in- 
tended to place the alienee in possession 
from the very beginning asa vendee. The. 
total amount of rent for 20 years at the rate - 
of Rs. 40 per annum would be Rs. 800. Out 
of this Rs. 240-15-0 would have to be-de- 
ducted on ‘account of revenue for 20 years, 
Thus the net total rent for20 years would 
be Rs. 559-1-0, If this amount is deducted 
from Rs. 6,380 the balance Jle% is 
Rs. 5,820-15-0. It is further argued that, ac- 
cording to the evidence on the record, the 
highest market value of the land at the 
date of the transaction was Rs. 50 a kanal. 
Thus the price of 39kanals, 11 marlas or 
putting it roughly as 40 kanals. would be 
Rs. SOK Rs. 40 equal to Rs. 2,000, It is con- 
tended by the learned Counsel that noone 
would think of redeeming the land of the 
value of Rs. 2,000 by paying Rs. 5 820-15-0: 
The argument is Plausible and had it been 
possible for me to interfere with a finding 
of fact recorded by the lower Appellate 
Court I might have agreed with the learned 
Counsel as to the effect of the evidence but 
the learned District Judge has found in 
unmistakable terms that the intention of 
the parties was to effect a mortgage. This 
is purely a question of fact and the finding 
of the learned District Judge is conclusive 
in second appeal. There are numerous 
rulings to be found reported in the various 
volumes of the Punjab Record in which it 
is laid down that the question whether a ` 
certain transaction isa mortgage or sale is - 
a question of fact, see for instance Sunder 
Das v. Dhanpat Rai (1), Ahmad Khan v 
Alam Khan (2) and Kapur Chand v. 
Chet Ram (3). Moreover, having regard 
to the fact that the deed on the face of it 
is a mortgage-deed, the mortgagor can 
redeem the mortgage if he likes and as - 
long as there is a right of redemption -it is 
impossible to say that’ a sale has taken 
place and the mortgagor cannot recover 
possession of the land on payment of the- 
redemption money. It is not a question of 
the construction of a document which may 
be treated as a question of law. The ques- 
tion of intention is purely a question of 
fact, and I am constrained to, hold that the 
findings of the lower Appellate Court are 


: 3 12 P: e & = 
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(4) 80 Ind. Chs. 494; (1924) ALR Å ; ` 
pee . ) Ta 260; 5 L. L 
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‘binding on this Court, and there 
“room for interference in Second appeal. 

. The result is that the appeal fails and is 
dismissed with césts. 

<. E. 


is no 


Appeal dismi ii, 


. 
amarna 
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NAGPUR JUDICIAL COMMIS-. 
: SIONER’S COURT.. ; 
Sgconp Cıvıl APPRAL No. 421 or 1924, 
September 14, 1925. 

*Present:—Mr. Findlay, Officiating J. C. 

| TIKARAM— APPELLANT 

versus 


NARAYAN AND ANOTHER—RgESPONDENTS, 

Civil Procedure Code (Act V of 1908), Sch. IIT, 

apra. 11—Decree transferred to Collector for execution 
—Collector, jurisdiction of—Cirgl Court, powers of— 
Execution of decree—Proper ty misdescribed in warrant 

of gitachment—A uction-sale,* validity oj-—Knowledge 
of parties. 

No sooner is an order for transfer of a decree for 
execution to the Collector made than he is seized of 
the case and noton the date such order réaches him. 
Any transfer of thé attached property subsequent to 
the date of the order of transfer during the pendency 
of ei proceedings before him is void. [p. 45, cols. 1 
& 2. . A 
Daring the period the Collector has jurisdiction 
the Civil Court ceases to have any power to act in 
execution of the decree transferred. [p. 45, col. 1.] 

A mere misdescription in a warrant of attachment 
of property does not invalidate the auction sale and 
is merely an irregularity if the parties knew what 
had.been attached and had been actually sold. [p. 45, 


_ col, 2.] 


Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 
12th July 1924, in Civil. Appeal No. 38 of. 
1924. 

Mr. V.V. Kelkar, for the Appellant. 

Mr. M. D.. K handekar, for the Respond- 
ents. 

JUDGMENT. —The plaintiff Narain 
Teli; sued the deféndants Ganpati and 
Tikaram inrespect of amortgage-deed dated 
3rd October 1921 execufed by Ganpati for 
Rs. 300 of which Rs.85-8-0 yas due on a pre- 
vious mortgage. Tikiram was joined in the 
suit as he was alleged to have purchased 
the mortgaged subject which consisted ofa. 
half share in absolute occupancy field No, . 
62 in Mouza Kesori, Nagur. Tikaram’s de- 
fence in the first Court rested amé@ngst other 
grgunds on the contention that the mortgage 
‘was void having been executed, while Col- 
lectot's proceedings * were, pendinge there- 
anent. 

The Subordinate Judge held that the 
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mortgage-deed in suit was not void 
under Sch. III para. 11 of the C. P. C. The 
field weare’ concerned with is admittedly 
No. 62 but the Subordinate Judge found 
that in the Schedule attached to the warrant 
of attachment the number of the field. was 
given as No. 63. On 30th September 1921 the 


` decree was ordered to be transferred to the, 


Collector and before him steps were taken 
as regards field No. 62 which was admittedly 
in the judgment-debtor’s possession. The 
Subordinate Judge. accordingly held that 
there having been no attachment of field 
No. 62, there: would-a fortiori- be no valid 
sale thereof. The Collector’s proceedings, 
therefore, being without jurisdiction, could 
not affect the validity of the mortgage-deed 
in suit executed on 8rd October 1921 and- 
decree in favour of the plaintiff was grant- 
ed accordingly. 6 


The defendant Tikaram appealed against 
this decision and the Additional District 
Judge, Nagpur, held that although the 
order of transfer to ,the Collector waa 
passed by the Executing Court on 30th Sep- 
tember 1921 the proceedings did not reach 
the Collector till 16th November 1921; he 
accordingly held that the Collector was. not 
seized ofthe proceedings on 3rd October 
1921. Onthese and connected findings he, 
dismissed the appeal. 


The first point for decision in this 
appeal concerns the last mentioned finding. 
Reference has been made in this connection - 
by the Pleader for the appellant to’ the 
phraseology of para. lof Sch. III of the 
C. P, ©., viz, “Where ithe execution of a 
decree has been transferred to the Collector 
under s. 68, 
as well as to the ‘initial portion of = ipara. 11, 
idem. 

It is urged in view of thése provi- 
sions. that the Collector must ‘be con- 
sidered to have ‘been seized of the case 
as from the date 30th September 1921 the 
date on which the order of transfer was pass- 
ed and thatin view of this fact the mortgage 


in suit was void under para. 11, Sch. IIL re- ` 


ferred to above. An exactly similar poing 
was ‘considered by Hallifax, A. J. C., in 
Narayan v. Vithu (Second Appeal No. 573 
of 1922, decided on 26th June 1924) where 


the learned Additional Judicial Commis- 


sioner remarked as follows :— 

“This view also I am unable to accept. At 
the moment a Civil Court trangfers a decree 
to another Court, whether it be another 
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Civil Court or the Collector, it ceases to 
have any power to actin execution of that 
decree. But it cannot possibly be said that 
there ‘is an interval, varying with the 


length of time the papers happen to take 


to reach the ‘other Court, during which no 
Court has any jurisdiction. The possession 
, rights or powers does not depend upon 
knowledge.of them. The Collector's posi- 
tion in this matter is exactly analogous to 
that ofan heir to an estate, who has full 
power to deal with it from the moment of 
the death of the person he succeeds though 
he may not hear of it for months, and any 
alienation of his property by another dur- 
ing those months is no less invalid because 


_ he was not aware of his rights,” - 


I find myself in’ complete agreement 
with this view. Qlearly during :the period 
“from 30th September 1921 to 16th , Novem- 
ber 1921 either the Executing Court or the 


` Collector had ‘jurisdiction and the question 


for decision is which was seized of the case. 
I am aware of the decision of West, J., in 
Mahadaji V. Karandikar v. Hari D. Chikne 
(1), but for my own part I entertain no doubt 
that .during the period the Collector has 


- jurisdiction, the jurisdiction of the Civil 


Gourt is to all practical purposés excluded, 
cf., Madho Prasad v. Hansa Kuar(2). The 


. question before me; however, is as to from 


A 


what date the Collector had jurisdiction for 
the purpose ofthe applicability of para. 11 
ofthe said Schedule. It cannot be .denied 
.that, if’ there had been no ministerial or 
office delay in forwarding the case to the 
‘Collector and if Form C .had been sènt to. 
him on 30th September 1921 or the fol- 
lowing day, he would have had juris- 
diction forthwith and para. 11. would 
have applied. Now, having regard to the 
obvious principle underlying. the said 


` provision, I am. satisfied that the desir- 


ability provided-for therein must have been 
intended by the Legislature to have had 
effect from the date the order of transfer to 
the Collector was passed.’ From that ‘date 


“the Executing Court may be regarded as 


ceesing..to exercise, jurisdiction for «all 
practical purpose., The initial language of' 


- para. Llis significant in.this connection. It 


is— ; 
s‘ So long as the Collector can exercise 
jurisdiction.” MBA 
Potentially in the present case the Collec- 
(1) 7B, 382; 4 Ind. Dee (N. s.) f 
F (2) 5 A. 314; Æ W. N, (1883) 59; 
49, 


224. : 
3 Ind, Dec. (x. s.) 
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tor could: exercise jurisdiction’ from 30th . 


September 1921 alshough actually he did 
not do so till 16th November 1921. Two 
decisions of this Court haye been quoted 
on behalf of respondent viz, Sonba v. 
Ganesha (3) and Harlal v. Narayan (4). 
The first decision does not deal with’ the 
exact point involved in this case and in 
the second one there was a mere remark 
by Hallitax, A. J. O., that the original 
proceedings “began on 2nd June 1917 
when the Form C was received by the Col- 
lector.” The same learned Additional 


Judicial Conimissioner in the unreported . 


case quoted above has given a more con- 
sidered finding on the point involved, a 
finding with which I agree and the remark 
relied on by respondent in the 18 N, L. R. 
case quoted was a mere obiter which I do 
not regard as necessarily conclusive. 

I am, therefgre, of opinion’ that the 
present mortgage as having been ‘executed 
during the pendency of the Collector’s 
proceedings was void provided that. the 
property sold therein was legally sold. , 

On the remaining point for decision 
as to whether it was Ganpati’s field which 
was attached, I think the appeal must go 
back to the lower Appellate Court for a 
fresh decision on the’ merits. The real 
point for decision in this connection has 
been missed entirely by the Additional Dis- 
‘trict Judge. That point is—was it appli- 
cant's field which was actually attached or 
not? There may have been only a mis- 
description of it in the warrant: A mere 
misdescription would not necessarily in- 
validate the sale and would amount toa mere 
irregularity if the parties concerned knew 
what had been attached and had been ac- 
tually sold. . i l 

The judgment and decree sappealed 


against are accordingly ‘reversed and the. 


appeal will go back tothe lower Court fòr a 

fresh decision in accordance with the abeve 

remarks, Appellant will receive a certi- 

ficate for refund of Gourt-fees. Other costs 

of this appeal wifl follow the event. ` 

N.H. E Decree revefsed, 
(3) 17 Ind. Gas. 887; 8 N. T. R. 182 


(4) 64 Ind. Cas. 420; 18 N. D. R. 159; (1995 
RAN) 267. : K 


‘ing consideration for the hundi 
, plaintiff, and found that he had not dis- 


i interference in revisio, 


46 ° 
LAHORE HIGH COURT. 
CIL REVISION Paeritron No, 352 og 1924. 

` March 26, 1925. 

Present:---Mr. Justice Martineau. 
Musammat BARKAT BIBI— 
DEFENDANT—-PETITIONER 
g VETSUS 

“ABDUL AZIZ-—PLAINTIFE, ABDUL 
KARIM AND ANOTHER—DEFENDANTS— 

RESPONDENTS. 

_ _Civg Procedure Code (Act V of 1908), s. 115— 
Revision, ground for-~Error of law—Burden of 
proof, wrong decision on question of. 

The giving of an erroneous decision on a point of 
law is not an irregularity or an illegality in the 


exércise of jurisdiction and does not justify interfer- 
-@nce in revision. 


A decision on a question of onus cannot be attacked 
in revision. 
Petition for revision against an order of 
* the Senior Subordinate Judge, Gujranwala, 
` dated the 25th January 1924. 


Maulvi Ghulam Mahy- ud- Din, for the Peti- ` 


tioner. 

Shaikh Niaz Nah mami. for the Re- 
bpondenits, 

JUDGMENT.—The plaintiff sues for 
money due on a kundi drawn by the de- 
fendantin his favour. He had transferred 
_ the hundi to a certain firm, which, on failing 
' to: recover the money, through the Bank, 

. returned the hundi to the plaintiff, with 
the Bank s note as to non-payment. 

THe Trial Court placed the onus of Ber 

on the 


charged it, and ulso held that the plaintiff 


‘ could not sue on the kundi without its 


being re-endorsed to him by the firm to 

` which he had transferred it. 
Subordinate Judge, to whom the plaintiff 
appealed, held that the onus should have 
- been on the defendant to prove that there 
was no consideration for the hundi, and also 
held that the plaintiff could maintain the 
suit on the hundi. He, therefore, remanded 
the case for re-ttial. The defendant has 
applied to this Court for revision. 

There is, in my opinjon, no ground for 
even supposing 
thatthe lower Appellate Court’s decisions 
on the twe points above mentioned were 
wrong, as the giviag of an erroneous deci- 


< sionona point of lawis notan irregularity or 


illegality. Karimullah, v. Krimon (1) is 
-moreover an, authority for tht view that a 
e decision on a question of onus cannot be 


of 15 Ind. ce 839; 402 P. R. 1912; 5 208 B. L. R. 1912; 
3P.W. R.I 


SHUNKAR v. iananti. 


The Senior’ 


(92.1. 6.1926] 


attacked in revision. I dismiss the applica- 
tion with costs. 


Z. K. Application dismissed. 


OUDH CHIEF COURT. 
CIVIL APPLICATION No. 159 or 1925., 
November 25, 1925. . 
Present:—Mr. Justice Raza. 
SHUNKAR—P.taintirF—APPELLANT 
versus 
Musammat MAHADEI—Dsrswpant— 
Opposite Party. 
Mortgage—iforigage of tenancy rights, whether void 
ab initio. 
A mortgage of his tenancy lands by a 
will is not void ab initio. 
Ram Autar v. Ram Asre, 66 Ind. Cas. 680; 8 O. L. 


a tenant-at- 


- J. 414 and Bhairon v. Balak, 68 Ind. Cas. 558; 90, L. 


J. 331; 4 U. P. L. R. (O0) 88; (1922) A. I. R. (0.) 287, 
referred to. 


Application for revision, under s. 25, Act 
IX of 1887, against a decree of the Munsif, 
Qaiserganj, as Judge Small Cause Court, 
Qarorga] at Bahraich, dated the 30th May 


Mr. Moti Lal Saksena, for the. Appellant. 
Mr. Ram Shankar, for the, Opposite Party. 
JUDGMENT.—The defendant's hus- 
and Bhola (since deceased) executed the 
deed in question in favour of the plaintiff 
for Rs. 73 on the 10th June 1917. : The 
deed in suit is‘ alleged to be a mortgage- 
deed by which’ 10 bighas 10 . biswas 
tenancy land was transferred to plaintiff to 
secure payment of Rs. 73. The bond pro-' 
vided that the money borrowed would be 
re-paid on Baisakh Sudi Puranmashi 1327 
Fasli and that should the money be not 
re-paid till the end of 1327 Fasli the credit- 
or would be entitled to continue in posses- 
sion. The deed in suit was described as a, 
mortgage-deed. Itappears that the plaint- 
iff remained in possession of the tenancy 
during the lifetime of Bhola. He was, bow- 
ever, dispossessed by the defendant from 
the land after the death of, Bhola in July 
1922. He brought the present suit on 
the 20th March 1925 to recover Rs. 73 with 
interest, total Rs. 100. He prayed for a 
simple money-decree against the defendant. 
The claim was resisted by the defends 
ant on various grounds. i 


The learned Munsif framed Kênol i issues ' 


and rejected the claim hołding that the ' 


~ (92 I. 0, 1926] paNDiRane V. 


. mortgagein suit being amortgage of tenancy 


land was void ab initio. 

The plaintiff applied in revision under 
s. 25 of the Small Cause Courts Act. 

The applicant’s learned Counsel has re- 
ferred tothe rulingsin Ram Autar v. Ram 
Asre (1) and Bhairon v. Balak (2). The 
ruling in Bhairon v. Balak (2) is an authori- 
ty for the proposition that a mortgage by 
a tenant-at-will is not void ab initio. 

The deed in suit purports to be a mort- 
gage-deed butit was not registered as re- 
quiretl by law (see s. 59 of Act IV of 1882), 
The plaintiff himself has prayed fora simple 
money-decree on the basis of the deed. It 
is to be determined if he can sue for the 
money on the basis of the deed and if his 
claim is within time. The point of limi- 
tation’ was not considered or decided by 
the learned Munsif though he had ,framed 
an issue on that point. 

The application is allowed the suit is 
remanded tothe Court below with direction 
to re-instate it under its original number 
and to dispose of it after determining the 
remaining points involved in the manner 
required by law. Costs here and hitherto 
will abide the result. 

Z, K. 

Application allowed. 

EE Cas. 680; 8 O. L, J. 414 


8 Ind. Cas, 558; 9 O. 2 3.331; 4U.P. LR. 
o E (1922) A. L R. (0) 2 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 


- MISOELLANEOUS CIVIL APPEAL No. 9-B oF 1923. 


April 3, 1924. 
Present:—Mr. Kotval, A. J. C. 
PANDURANG—APPELLANT 
_ versus 
SAMBHASHEHO—RzssponDent. 

Execution of decree—Assignnent of decree—Appli- 
cation by assignee for execution of decree, dismissal of 
—Re-assignment in favour of decree-holder, effect of 
—Assignment by decree-holder in favour of third 

erson——Second assignee, whether entitled to execute 

ecree—Res judicata. 

An assignee of a decree made an application for 
being substituted in place of the decree-holder and 
for execution of the decree. The application was 
gismissed as the assignee produced no evidence to 


. prove the assignment. A subsequent application for 


execution made by the assignee was dismissed on the 
ground ofres judicata. Thereafter the assignee trans- 
ferred his rights under the assignment back to the 
deores-holderewho then assigned the decree toa third 


a . 


SÀMBHASHËÖ, 4 47 


person and the latter “made an, application for 
execution ‘of the decree: 

Held, that by the gre- -assignment of the decree in 
favour of the decree-holder, the latter obtained no 
better right to execute the decree than the assignee 
himself possessed and that consequently the second 
assignee was in no better position than the original 
assignee or the decree-holder and was not entitled to 
execute the decree. [p. 48, col. 2. 


Miscellaneous appeal against the judg- 
ment of the Additional District “Judge, 
Amraoti, dated the 7th of February 1923, 
rémanding the case by Munsif if Kolapur, 
dated the 6th of November 1922, l 

Mr. V. V. Chitale, for the Appéllant. 

Mr. M. R. Bobde, for the Respondent. 

JUDGMENT.—Madhanna and Mar- 
kandi obtained a money decree against 
Pandurang in Civil Suit No. 359 of'1917. 
On the 15th August 1921 they assigned this 
decree to Tukaram. Tukaram applied to 
be substituted in place of the decree- holders® 
and for executjon of the decree. This ‘ap- 
plication was dismissed as Tukaram pro- 
duced no evidence to prove the assignment: 
Tukaram made a second application for 
execution which was dismissed on’ the 
ground of res judicata. Thereafter Tukaram 
transferred his rights under the assignment 
back to the decree-holders Madhanna and 
Markandi. Madhanna and Markandi then 
assigned the decree to Sambhashiva and 
Raghoba, The proceedings out of which 
this appeal arises were taken by Sambha- 
shiva and Raghoba for execution of the 
decree. The Original Court dismissed the 
application on the ground of res judicata. 
The lower Appellate Court’ set aside that 
order and directed the execution to pro- 
ceed. The judgment- debtor appeals. 

It is admitted in this Court that if Tuka- 
ram had transferred the decree to a third 
party instead of re-transferring it to the 
decree-holders such third partyewould have 
been bound by all the disabilities of 
Tukaram and could not have executed the 
decree. 

The lower Appellate Court in this” con- 
nection writes:+— °¢ 

“The questi¢n of the principle of res 
judicata as being applicable to thé present 
case is the preliminary point on which. the 


decision of the lower Court is based. . The ' 


lower Court has not decided the ease on 
its meritg. The main question in this case 


is whether by the transfer dated the Ilth , 


July 1922 the original assignment in favour 
of b ee had become extinguished, or, 
the re- 


ransfer* dated the llth July 1922 


` 


48 
clothed thè original decree-holders with 
the rights of mere transferees from Tuka- 
ram. I should think that the original 
assignment dated the 15th of August 1922 
became extinguished by means of the re sale 
or re-transfer by Tukaram in favour of 
Madhanna and Markandi the original decree- 
holders. The lower Court has not cited any 
authority nor has the Pleader for the res- 
pondent inthis Court shown me any law on 
the stfbject whereby the transfer by Tuka- 
ram did not result in extinguishing the 
assignment in favour of Tukaram. When 
under the re-sale the decree-holders 
Madhanna and Markasdi became entitled 
to execute the decree afresh, it seems to 
me that the only result that could ensue 
from the re-transfer was the extinguishing 
of the assignment in favour of Tukaram 
which was dated the 15th of August 1921. 
In this view the principle of res judicata 
would not apply even though the motive 
of the several assignments be what it is 
suspected to be. In short the present ap- 
pellant cannot be held to be a representa- 
tive of Tukaram and be bound by what 
orders had been passed against Tukaram. 
Thold, therefore, that the applicant is entitl- 
ed to execute the decree and that the ques- 
tion on the merits should have been tried 
by the lower Court.” 

It isnot easy to follow what the lower 
Appellate Court means unless it be suppos- 
ed to hold what it has not anywhere said 
that in spite of the assignment by the 
decree-holders their right to execute the 


decree ‘continued to exist in a state of - 


suspense. The argument advanced by the 
learned Pleader for the respondents is that 
all that the Court decided in the two pro- 
ceedings taken by Tukaram in execution 
was that Tukaram was not the assignee of 
the decree-holders. That being so, ‘the 
actual assignment ,upon which Tukaram’s 
applications were based must be treated as 
ineffectual or non-existent and the decree- 
holders’ original right te the decree con- 
tinued to exist as if no as#ignment had been 
made* and he was competent to assign it 
to the respondents. The subsequent re-trans-~ 
fer by Tukaram to the decree-holders, it is 
said, was a superfluity. I cannot accept 
this argument which amounts 40 this, that 
an assignment valid in all respects and 
freated as such by the parties thereto may 
be nullified by the assignee’s failure to 
| produde evidence in proof of it When he 
applies for execution. The decree-holders 
e ` (2 


. 
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‘had parted with all their rights and had 


no dormant or suspended right which could 
be said to have been revived. The assign- 
ment in favour of Tukaram remained in 
force as between the parties thereto in spite 
of the decisions in proceedings taken by 
Tukaram, and it must be held thatwhatever 
right the decree-holders acquired subsequ- 
ent to the transfer to Tukaram was acquired 
by them only as Tukaram’s transferees and 
there was not any right in suspense which 
had revived. Itis, as I have said above, 
admitted that if Tukaram had transferred 
his right under the assignment to a person 
other than the decree-holders, that person 
could not have been entitled to execute the 
decree because of the decision against 
Tukaram in the proceedings taken by him. 
I see no reason why the fact that Tukaram’s 
transférees are the decree-holders should 
make any difference. I hold that the decree- 
holders as the transferees of Tukaram were 
in no better position than Tukaram and were 
debarred from executing the decree, That 
being so, their transferees also have no. 
right to execute the decree. I set aside the 
order of the lower Appellate Court remand- 
ing the case for further trial and restore 
the order of the first Court. The respond- 
ents will pay the appellant’s costs in all 
Courtsand bear their own. Pleader's fee 
Rs, 25. $ 
Z. K. < Order set aside. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DROREE No. 2076 
oF 1923. 

June 23, 1925. 

_Present:—Mr. Justice Chakravarti. 
Raja RISHI KESH (RISHI CASE In 
Vakalatnamah) LAW—Puaintirr 
——APPELLANT 
versus 
Sons AND Heirs or SHAMSHER KHAN 
AND OTHERS— DEFENDANTS—RESPONDENTs, 

Bengal Cess (Amendment) Act (IV of 19103, ss. 62, 
52A—Notice that tenure has been included within . 
zemindari, publication of, proof of—Notice published 
before passing of Amending ict of 1910,- whether can 
be proved by certificate granted subsequently—G@ess, 

liability to pay. : ` 

The publication of the notice mentioned in s. 52 of 
the Bengal Cess (Amendment) Act must be strictly 
proved before the liability of the holder of a tenure 
in respect of a cess can arise. [p. 49,%eol. 1.] 


A certificate given by the Collector in accordance - ' 


(92 I. ©, 1926] 
with the provisions of s. 52A of the Bengal Cess 
(Amendment) Act that a notice under s. 52 of the 
Act has been duly published, is conclusive proof of 
the fact that the publication was made. It is im- 
material that the certificate refers to a publication 
which took place before the passing of the Bengal 
Cess (Amendment) Act IV of 1910 which added s. 52A 
to the Bengal Cess (Amendment) Act. . The Amending 
Act only provides the method of proving the publi- 
éation of the notice. It creates no new right nor 
does it affect any existing right. A notice published 


before the passing of the Amending Act, may, there-. 


fore, be proved by the production of a certificate 
from the Collector given after the passing of the 
Amendiag Act that the publication had been duly 


_ made. 


Appeal against, a decree of the Sub- 
ordinate Judge, First Court, Midnapur, 
dated the 8rd January 1923, affirming that 
of the Munsif, Third Court, Midnapur, dated 
the 20th December 1921. 

Mr. Narendra Chandra Bose and Babu 
Nalin Chandra Paul, for the Appellant. 

JUDGMENT.—This is an appeal by 
the plaintiff and arises out of suit for re- 
covery of cesses from the holders of a rent- 
free tenure. The plaintiff's case was that he 
was made liable for the payment of cesses 
for the rent-free tenure held by the defend- 
ants and had paid the same, that he now 
brought the suit for the recovery of the 


amount so paid, that the inclusion of this. 


rent-free tenure within the zemindari of the 
‘plaintiff was duly published by the Col- 
lector under s. 52 of the Cess Act on the 
29th of June, 1908, and that after the pub- 
lication .of the notification the defendants 
became liable to pay the cesses to the plaint- 
iff. The defendants in the suit denied the 
publication of the notification, under s. 52. 
It appears ‘from the case of Ashanulla Khan 


Bahadur v. Trilochan Bagchi (1) that the 


publication of such notice should be strictly 
proved before the liablity of the defendants 
can arise. To obviate the difficulty-of prov- 
ing such Notification Act IV of 1910 (B. C.) 
added s. 52A to the Cess Act which 
runs as follows :—‘‘ Whenever any notice 
has been duly published under s. 52, the 
Collector shall sign a certificate 10 that 
effect, and such certificate shall -be con- 
clusive proof that the publication has been 
duly made.” It appears that in compliance 
-with this sectidn the Collector of Midnapore 
signed a certificate on the 28th of November 
1921. The plaintiff in order to prove . the 
due publication of the notification under s. 


“52 produced the certificate so signed by the 


Collector and contended that this certificate 


(1) 13 O. 197; 6 Ind. Dec. (x. s.) 630, 
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“been made. 


8, 
49 
should be accepted as the conclusive proof. 
of the fact that the notification under s. 52 


“was published onthe 29th of June 1908. 


The Courts below have held that this certi- 
ficate by the Collector is- not sufficient ih 
law for proving the publication of the noti- 
fication under s. 52, because the publiéa- 
tion was made before the amending Act 
came into operation. “As there was no, other 
independent evidencein proof of the fact 
of the publication the plaintiff's syit was 
dismissed by both the Courts below. 

The learned Advocate for the appellant 
has contended that this was not: the case 
of giving any retrospective effect to* any 
enactment. Under s. 52A the Collector 
may sign a certificate at any time after the 
publication of the certification under s. 52 
of the Cess Act, The certificate produced 
in the case’ proves that notice under s. 52 
was published on the 29th of June 1908. 
The amending Act only provides the method 
of proving thepublication made; it creates 
no new right nor does it affect any existang 
right. There is nothing ins. 52A which 
prevents the Collector from signing a certifi- 
cate at any time after the publication has 
When such a certificate is 
given according to s. 52A such a certificate 
will prove conclusively that the publication 
was made. This certificate proves con- 
clusively the publication on the 29th of 
June 1908. The liability of the defendants 
is established when such a publication is 
proved and the certificate proves that pub- 
lication. 


I think, therefore, the contention of the 


appellant must prevail and it should be 
held that the plaintiff has conclusively prov- 
ed by the production of the certificate that 
the notification under s. 52 was published 
on the 29th of June, 1908. 
` The judgments of the Courise below are 
set aside and the case is sent back to the 
Court of first instance for the trial of the 
suit on the merits. The plaintiff will get 
the costs, of this appeal. Costs of the lower 
Courts will abidt the result, à 

Z. K. : * Appeal decreed; 
Case remanded, 


+ © 
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OUDH JUDICIAL COMMIS- 

: SIONER’S COURT. 
MISCELLANEOUS APPLICATION No. 64 oF 1925. 
October 5 & 13, 1925, 

. Present:—Mr. Hasan, J. C. 

S.C. MITRA, Liqsiparor BANK or 
OUDH. Lro., LUCKNOW—(Now 1N 
‘e LIQUIDATION) —ÅPPLICANT 
` versus 
Thaka? NAWAB ALI KHAN AND OTHERS 
i °” — OPPOSITE PARTY. 

Companies Act (VII of 1918), s. 285—-Directors of 
Company, decision of—1mprudent' act—Personal lia- 
bilityof Directors, when arises—Personal gain acquired 
bye Director—Refund—Managing Director, duties of— 
Act inspired by personal motives—Liability. 

Directors of a Company acting within their powers 
and with reasonable care, and honestly in the interests 
of the Company, are not personally liable for losses 
which the Company may suffer by reason of their 
mistakes or errors of judgment. [p. 57, col. 1.) 

Facts which show imprudence in the exercise of 
powers conferred upon the Directors of a Company 
will not subject them to personal responsibility; the 
imprudence must be so great and manifest as to 
‘amount to gross negligence, as for example where the 
Directors are cognizant of circumstances of such a 
character, so plain, so manifest, and so simple in 
operation, that no man with any ordinary degree of 
prudence acting on his own behalf would have entered 
into such a transaction as the Directors have entered 
into. “But if the Directors are authorized to do an 
act in itself imprudent, they are not to be held res- 
ra qi the consequences of doing it. [p. 56, col. 2; 
p. 57, col. 1. 

In respect of duties which, having regard to the 
exigencies of business and the Articles of Association, 
may properly be left to some other official, the Direc- 
tors are, in the absence of grounds for suspicion, 
justified in trusting that official to perform such 
duties honestly. [p*57, cols, 1 & 2.] 


The Directors must, however, observe good faith 
towards their share-holders and towards those who 
take shares from the Company and become co-adven- 
turers with themselves and others who may join them. 
The maxim caveat emptor has no application to such 
cases, and Directors who so use their powers as to 
obtain benefits for themselves at the expense of the 
share-holders, without informing them of the fact, 
cannot retain those benefits and must account for 
theni to the Company so that all the share-holders 
may participate in them. [p. 57, col. 2.] 

e mere fact that the Directors of a Company 
carrying,on & banking businesgallow advances to be 
made on the strength of a promise by the debtor to 
execute a mortgage instead of the mortgage itself, 
does nêt amount to an act of misfeasance on the part 
of the Directors so as to make them personally liable 
See extent of the amount. of the advances. [p. 56, 
col, 2, l 

Where the Direĉtors of a Bank permit a depositor 
to make an over-draft and one of the Directors who 
is a creditor of such depositor receives a portion of 
tye amount represented by the over-draft in payment 

the debt due to him by the depositor, such Director 
cannot be allowed to retain the amount go,the detri- 
ment of the share-holders and’ the editors of the 
`” Bank and is liable to refund it to the Bank, [p. 57, 
‘col. 2] e (3 
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The duties of a Managing Director are of a higher 


: standard than of an ordinary Director, and where by | 


any act of the Managing Director which is inspired 
by motives of personal gain the Bank suffers loss, 
the Managing Director is liable to make good such 
loss. [p. 58, col. 1.] 

[Case-law discussed.]’ 


Application under sections 195, 215 and 


_235 of the Indian Companies Act, 


Messrs. S. N. Roy, K. P. Misra and Ch. 
Haidar Husain, for the Applicant. 

Mr. H. K. Ghosh, for Opposite Parties 
Nos. 1,7 and 9. 


JUDGMENT. 

(October 5, 1925.)—These proceedings 
originated in summons issued under s. 235 
of the Indian Companies Act, 1913, on an 
application presented by one Mr. 8. C. 
Mitra, who was appointed liquidator by a 
resolution of the share-holders dated the 
15th September .1923 of the Company 
called the Bank of Oudh Limited. The 
array of the respondents to the liquidator’s 
application is as follows:— 

1, Thakur Nawab Ali Khan, talugdur of 
Akbarpur, district Sitapur. 

2..Lala Jai Ram Das, merchant, pro- 
prietor of Lyallpur Sugar Company. 

3. Raja Hukum Tej Protap Singh, Raja 
of Pratapner. | 


Kunwar Shri Krishna. 

Lala Jagmohan Lal Rastogi. 
Kalidas Kapur. ; 

Lala Bhola Nath Mehrotra, raig 

Mr. F. A. Labantik, Engineer. 

Babu Manohar'Lal Gupta: 

Mr. Jang- Bahadur Sinha, mer- 


$0. A OT 


10. 
chant. ; 
ll. Kunwar Sarup Narain, zemindar. 

To this were added Mr. C. S. Oehme and 
Pandit Ramnath Dave under the order of 
the Court dated the 14th April 1925. 


The Company was incorporated on the. 
25th October 1920 and the Bank was floated 
sometime in February 1921. The last- 
mentioned respondent,’ Pandit Ramnath 
Dave, was appointed Manager of the Bank 
by a resolution paseed at a meeting of the 
Board of Directors held on the 6th Novem- 
ber 1920. He occupied that position till 
the date of liquidation. The other respgn- 
dents were the Directors of the Bank and.. 
the respondents Lala. Jagmohan Lal and 
Babu Jang-Bahadur Sinha were also Man- 
aging Directors. The following table will 
show at a'glance the date on which each 
of the respondents joined the Board of 


. 
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Directors and also the date on which he ceased to be a Director. . 


No. Name of the Director. 
1 ‘Thakur Nawab Ali Khan 
2 L. Jairam Das : 


Raja Hukam Tej Protap Bahadur Singh 
Kunwar Sri Krishna wsi vie 


Lala Jagmohan Lal 
Kalidas Kapur... = 
Lala Bhola Nath Mehrotra ao 
. Mr. E. A. Labanti vie see 


Babu Manchar Lal Gupta 

Babu Jang Bahar Sinha 
Again 

Kunwar Sarup Narain 


Mr. 0.1. S. Oehme 


SO Mamen wos 


= ka 
Få 
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Lala Jagmohan Lal held the office of 
the Managing Director from the 19th De- 
cember 1921 and continued to hold it till 
the date of liquidation. Babu Jang Baha- 
dur Sinha was the Managing Director from 
the 19th February 1921 till the 12th August 
1921. The respondent, Raja Hukam Tej 
Protap Bahadur Singh, died during the 
pendency of these proceedings and no 
steps have been taken to bring on the re- 
cord .any of his legal representatives. Ser- 
vice of summons could not be effected, in 

e spite of strenuous efforts, on the respon- 
dent, Kunwar Sri Krishna. Mr. Oehme 
lives for some time past at Rangoon. 
He has appeared neither personally nor 
through any Pleader of the Court. J have 
thought it advisable to conclude these pro- 

` ceedings by treating Raja Hukam Tej 
Protap .Bahadur Singh, Mr. Oehme and K. 
Srikrishna as no party to the application 
and have given liberty to the liquidator 
to take any legal action he may deem fit 
cas against these persons hereafter. It is 
also necessary to mention that one Babu 
Peare Lal Bhargava was also a Director 
of the Bank from the date of its incorpora- 
tion till about the middle of July 1921 when 
he died. 

The liquidator claims compensation 
from the respondents for their acts of mis- 

“,feasance and breach of trust in respect cf 
the following four transactions:— .- 

1. Over-draft without any security allow- 
ed to Mr. E. A. Labanti to the extent of 

"Rs. 91,516 between the 4th March 1921 and 
the 20th September 1921. . 

2. Over-draft without any security al- 
lowed to Mr. E, A. Labanti from the 20th 


Date of resignation. 
April 1923. 


Date of appointm@nt 


19th February 1921 Š 
do. Continued till the date of 
liquidation. 
do. - April 1922. i 
19th December 1921 Continued till the date of 
f liquidation 
do. do. . 
do. March 1922. 
s 3lst March 1922 , 16th November 1922. 
5 do. Continued till the date of 
liquidation. 


14th October 1922 
19th February 1921 
4th October 1922 
5th December 1922 


19th February 1921 


o. 
12th August 1921 ' 
14th March 1993 
Continued till the date of 
liquidation. 
12th July 1921 


September 1921 to the 7th July 1922 to the 
extent of Rs. 41,393-15-4, 

3. Over-draft without any security al- 
lowed to Messrs. Labanti and Co., Limited 
of Lucknow from the 21st October 1921 up 
to the 12th June 1922 to the extent of 
Rs. 4,303-5-6. 

4. Over-draft without any security allow- 
ed to the Upper India Investment Limited 
(now in liquidation) from the 19th April 
1922 up to the 6th February 1923 to the 
extent of Rs. 28,927-5-0. 

The ground on which the liquidator 
seeks to make the respondents personally 


liable for the sums of money mentioned 
‘above together with interest thereon is 


stated in a somewhat cryptic form in 
para. 7 of the application. That paragraph 
is as follows:— 

“7. That the transactions detailed .in 
para. 5 of the application are on the face 
of them so reckless and extravagant 
in their nature as lead the applicant to 
infer either fraud or gross and wilful neg- 
ligence on the part of the persons concern- 
ed in the management of the aforesaid 
Bank and are nothing short of breach of 
trust on the part of the Directors of *the 
Bank during whose tenure of office the ` 
aforesaid transaetions were entered upon.” 

The respondents have generally. denied 


. that they are guilty of any act of misfeas- 


ance or breach of trust of fraud or gross 
and wilful negligence. They have also 
pleaded ignorance of the transactions 
which form the subject;matter of the 
charges stated in the liquidator’s appliga- 
tion and good faith. One of the respond~ 
ents, “Thakur Nawab’ Ali Khan,.hag also 


“as admissible evidence in the case. 
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cants claim. Some of the respondents 
have entered the witness-box and given 
evidence in relation to the subject-matter of 
the charges. They are Thakur Nawab Ali 
Khan, Lala Jagmohan Lal, Babu Bhola 
Nath’ Mehrotra, Mr. E. A. Labanti, Babu 
Manohar Lal Gupta, Babu Jang Bahadur 
Sinha and Pandit Ramnath Dave. 

No material facts are in dispute in these 
proceedings. The controversy relates to 
the inferences and the legal consequences 
which may flow from the admitted or 
proved facts. It is proved by the books 
of the Bank in the possession of the 
liquidator and shown to the respondents at 
the trial that the over-drafts as stated in 
the liquidator’s application were, as a 
matter of fact, made and fno argument 
was addressed to me by or on behalf of any 
one of the respondents, ghallenging the 
accuracy ofthe proof just now mentioned. 
The exact nature and specific details of 
these transactions will, however, be stated 
by me in the course of this judgment. 
` It will be convenient to take up first the 
over-draft transaction with Mr. E. A. 
Labanti. In this connection the earliest 
document on the record is the copy ofa 
letter dated the 14th July 1921 addressed by 
Mr. Labanti to the Manager of the Bank. 
This copy has been accepted by both sides 
1 think 
it necessary to incorporate the whole of 
that letter in this judgment. 

"0142-15-21 14th July 1921. 
_ “Confidential. 

“The Manager, Bank of Oudh Ltd., 
‘Lucknow. 

‘“Dear Sir, 

“Tn continuation of our verbal conversa- 
tion, we beg tosubmit this our application 
for a loan of rupees one and-a-half lakhs 
on' the security of aur buildings and lands, 
valyed at rupees three lakhs, for which a 
true ‘copy of the valuation certificate is 
herewith enclosed. Wes may here also 
mention that, though our ptoperty has been 
valued at three lakhs by Messrs. Lane 


Brown and Hewlett, Government Valuators, 


the’ property isworth very much more. 
“The mortgage to be in the first case for 


oùe gèar, or three years. We give belowa . 


lif Of Stir creditors, with the approximate 


_sitmsdué them, from which .it-will be seen 


that®yot"will only have to pay thg gecreed 
amount No. ion the list, ds the eremainder 
1êm No, 2 to No. 6 will not be paid in 

a a = l Je : i í 4 : 4 
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cash as they have agreed to deposit their 
respective amounts with your Bank on a 
fixed deposit account. 

“List of creditors is as follows: — 


Rs. a. p. 
1. Decree (Mortgage) 43,000 0 0 
2. Babu Triloki Nath 
Bhargava ... ,45,000 0 0 
3. Babu Peari Lal Bhar- 
gava .. 22,000 0 0 
24. Mr. C.S. Pandya 13,000 0 0 
5. Pandit Kandhya Lal... 6,000 0 0 
6. Mr, J. B. Sinha .. 8,000 0 0 


Total Rs. ... 1,37,000 0 0 


. “There is another mortgage of rupees 
fifty thousand on our property, which 
mortgage will fall due on the 13th of Novem- 
ber 192i and which when due will have to 
be taken over by your Bank, bringing the 
total amount due'to rupees two lakhs. 

“As the matter is most urgent, we shall | 
thank you for an immediate reply if 
possible. 

“Thanking you in anticipation.” 


(Exhibit L.). 

From the dates given in the liquidator’s 
application and stated by me in an earlier 
portion of the judgment it will be seen 
that advances to Mr. Labanti had com- 
menced on the 4th March 1921, that is to say, 
4 months 10 days earlier than the letter of 
the 14th July 1921, The reasonable infer- 
ence is that the transaction with Mr. Labanti 
was in course of negotiation before the 
formal application for the loan above reler- 
red to was made by Mr. Labanti. As to 
when, by whom and in what circumstances 
the advances prior to the 14th July 1921 
were sanctioned the record of the case is 
absolutely silent. In this state of evidence 
the only proper conclusion seems to me to 
be that the advances were permitted in 
anticipation of the settlement with Mr. 
Labanti. i 

‘It appears from the minuteof the pro- 
ceedings of a meeting of the Board of 
Directors that a notice was issued on the 
29th July 1921 for a Board’s meeting to be 
held on the 30th July 1921. Item No. 3 of 
that notice was as follows:— 

“To dispose of the application. of Messrs. 
Labanti and Co., for an advance of" 
Rs. 1,50,000 by mortgage over his kothi.” 
This notice is contained in Ex. 3.. On 
it are endorsed the following remarks rele- 
vant tothe question under consideration 
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made by the Director, Babu Jang Bahadur 
Sinha:— 

“IE. the transaction be considered sound 
by the co-directors and if the Bank ean 
afford the loan may.be sanctioned. This 
will better the situation of the Bank as 
5 per cent..commission will be a substantial 
earning and will cover the preliminary and 
other expenses.” The proposed meeting 
did not come off until the 12th August 
1921. At this meeting the following gentle- 
men were present:— 

Mr. C..S..Oehme. 

Mahant Sant Rain Das. 

Raja Pratap Ner. . i 

The resolutions passed at that meeting 
and which havea bearing on the present 
case, were: as follows:— . 

“Resolved that the Manager be directed 
to correspond with Messrs. Ram Chandra 
. Ram Saran to inquire if they are agreeable 

to take payment of the first mortgage just 
now and thesecond one subsequently. 

“Resolved that the Manager may take the 
agent of the mortgagee to the undersigned 
to discuss the matter.” The “undersigned” 
was Mr. C. Sandford Oehme (Ex. 3). It is 
agreed that the mortgages mentioned in 
these resolutions related to Mr. Labanti’s 


property. 


Board of Directors dated the 19th December 
1921 supply the next relevant matter. 
this meeting the following Directors were 
present: — - 

Raja Hukum Tej Protap Singh. 

Mahant Sant Rain Das. 

Thakur Nawab Ali Khan. 

Lala Jagmohan Lal was appointed - a 
Director and also a Managing Director of the 
Bank and the sixth resolution passed at 
that meeting was— i 

“Resolved that the undersigned Directors 


disapprove of the manner in which Messrs. 
Labanti and Oo.’s transaction has been: 
done in utter disregard of the directions - 


laid down in the Board’s meeting dated 
12th August 1921 but as the money has 
already been advanced to them a mortgage- 
- deed with sufficient and proper security 
should be executed by Messrs. Labanti 
and Co., and the Managing Director be re- 
quested. to see to its completion.” It is 
agreed that “Messrs. Labanti and Co.” is a 
mistake for Mr. E. A. Labanti (Ex. 3). 


Having regard to the dates of the over-dratt ’ 


transactions With Mr. Labanti it will -be 
geen that the first ‘series of oyer-drafts ag- 
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gregating to Rs. 91,516 had already been 
completed and a portion of the second had 
also been perfected before the meeting of the 
19th December 1921 was held. 

From a perusal of the minutes of an ex- 
traordinary general meeting of the share- 
holders of the Bank (Ex. 4) held,on the 3rd 
October 1922 it appears that a resolution 


“was passed that “a commission be appointed 
: to investigate the affairs of the Baak and 


report at the next meeting”......... ‘The com- 


_mission consisted of the following gentle- 


men:— Z5 
“J. B. Sinha (Jang Bahadur Sinha). r 


"IN. K. Shavaksha. 


Mr. Murari Lal Bhargava, and 

B. Manohar Lal.” : 

At this meeting the following gentlemen 
amongst others were present :— 

Thakur Nawab Ali Khan. 

Mr. E. A. Labenti. 

Kunwar Shri Krishna. 

B. Bhola Nath Mehrotra. ‘ 

B. Manohar Lal Gupta. . 

B. Jang Bahadur Sinha, and 

Babu Jagmohan Lal. . < 


On the following day, that is the 4th 
October 1922, a meeting of the Board of 
Directors was held. At this meeting a 
was passed requesting the 
Managing Director, that is Lala Jagmohan 
Lal, to afford every facility to the com- 
mission in the matter of the investigation 
of affairs of the Bank. An other. resolution 
passed was “that a suit be at once filed 
against Mr. B. A. Labanti and P. A, 
Labanti and Co. for the recovery of the 
money due to the Bank from them, In this 
connection the Directors thankfully accept 
the offer ofa temporary advance of the 
following items from thejunder-notgd Direct- ` 
ors with a view to enable the Bank to pro- 


ceed with the case.” f 


Rs, 

“1, Thakur Nawab Ali Khan 500° 
2, Raja Sahab .Partapner (i. e. 
Raja Hukam Tej Pratap 

Bahadur Singh). . 50 

3. L. Manohar Lal Gupta 250 

Rs. 1,500” 


Finally the following resolution appears 
in the proceedings :—“On proposal bein 
put up by L. Manohar Lal Gupta it waf.. 


‘resolved, that the Managing Director .be 


requested te resign his position if view 
of the affairs of the Bank and he may 
| 


. lished on 


‘ledge of 
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also be requested to *refund the salary 
he has so far received in view of the 
circumstances of the Company and that he 


"may be retained as a Director to render 


his -assistance to the future administra- 
tion by his past experience and know- 
the affairs of the Bank. Lala 
Jagmoban Lal kindly having consented to 
the t&ms of this resolution, it was further. 
resolved to send him a letter of thanks on 
behalf ofthe Board for his ready acceptance 
ofthe proposal.” To my mind the idea 
underlying this resolution is that as the 
Bank was fast approaching the state of 
bankruptey it was considered advisable to 
dispense with the services of a Salaried 
Managing Director. ; 


- It was assumed at the hearing, and I 
think rightly that one *of the matters 
with which the commission was charged 
was an inquiry into the over-draft 
advances to Mr. Labanti. It is unfor- 
tunate that the. record of these proceed- 
ings is wholly silent as_to the result 
of the inquiry, if any. The first and the 
only report of the Directors was pub- 
the 2lst June 1922. The 
report is signed by Kunwar Shri Krishna, 
Jagmohan Lal and E. A. Labanti_ as Direct- 
ors. To this report is also attached “balance- 


sheet of the Bank of Oudh, Limited, 


Lucknow as at 3lst March 1922.” This 
sheet is again separately signed by the 
three Directors mentioned above and also 
by Ramnath Dave, the manager. It also 
bears the certificate of the auditors, Basant 
Ram and sons (Ex. A2). The report to- 
gether with the balance-sheet was intended 
to be „presented at an ordinary general 
meeting of the share-holders to be held on 
the 8th July 1922. This proposed meeting 
was not held, however, until the 19th No- 
vember 1922. At this meeting amongst 
others, the following gentlemen were pre- 


mt :— 
sent : è 


Mr. E. A. Labanti. 

Lala Jagmoban Lal, and 

Kanwar Shri Kirshna (Ex. 4). 

In relation to the Directors’ report 
the following resolution wes passed :— 
“That the balance-sheet be and is hereby 
passed and adopted subject to the auditors’ 
report read by the chairmane before the 
meeting.“ Now in this balanee-sheet on the 
side of the assets are mentioned severa] 
debts including the following; _ 
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1. Debts considered good 

in respect of which the 

Bank has no security ` 

other than debtors’ per- 

sonal security ... 1,18,974 10 7 
2. Of the above debts due 

from a Director ... 1,385,133 14 10 

3. Bad or doubtful debts... Nil. 

In respect of the second entry the follow- 
ing statement appears in the report :— 

“It would be further observed from the. 
balance-sheet before you that a sum of 
Rs. 1,35,133-14-10 is shown as due from one 
of the Directors of the Bank. As a matter 
of fact this sum was advanced to the gentle- 
man long before he was elected as Director 
which was on the lst March 1922 (the last 
day of the period under report) and the 
sum had to be shown in the balance-sheet 
to fulfil the requirements of the Indian 
Companies Act.” It is agreed in these’ 
proceedings that the second entry in the 
balance-sheet and the statement in the 
report relate to the over-draft transactions 


Rs. a. p. 


. of Mr. E. A. Labanti. 


Now some more facts must be stated in 
relation to the transactions discussed in the 
preceding paragraphs. A portion (that is 
Rs. 48,300) of the first series of the over- 
drafts was subsequently secured by an assign- 
ment to the Bank of a fourth mortgage ih 
respect on the Labanti buildings by the 
mortgagee Babu Trilokinat Bhargava. This 
Babu ‘Trilokinath Bhargava is the same 
gentleman who is mentioned at No? 2 of the 
list of creditors given in Mr. Labanti’s letter 
of the 14th July 1921 already quoted and 
it is agreed that the debt shown opposite to 
his name in the- said list was the sum due 
to him under the mortgage just now men- 
tioned. The mortgage:was transferred by 
the Bank to a firm of the name of Baldeo 
Das Balgobind in satisfaction of a claim 
arising out of a deposit standing in the books 
of the Bank in favour of the firm. The 
entry dated the 9th July 1922 shows ‘that 
there wasa credit balance for a sum of 
Rs. 32,890 in favour of the firm, It also 
appears from the evidence of Lala Jag- 
mohan Lal that one Pandit Achuta Ram; the 
treasurer of the Bank, had deposited a sum 


_of Rs, 15,000 with the Bank as security for 


the discharge of the duties of the office 
which he held. When Achuta Ram re- 
signed his appointment he asked the Bank 
for the return of his security deposit. 
The Bank was unable to do so. To settle 
this transaction the firm gave a hand-note 


-and filed in these proceedings. 
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tò Achuta Ram for Rs. 15,000 and the 
Bank set off that amount asagainst the price 
of the mortgage. In other words the Bank 
sold . the mortgage to the firm for the 
credit balance of the 19th July 1922 and 
this amount of Rs. 15,000. The result was 
that the balance due to the Bank from Mr. 
E. A. Labanti in respect ofthe first series 
of the over-draft was Rs. 91,516 minus 
Rs. 48,300, that is Rs. 48,216. A suit for the 
recovery of this balance was instituted by 
the Bank in the Court of the Subordinate 
Judge of Lucknow against Mr. H. A. 
Labanti and a decree was obtained for 
Rs.48,000 odd. Several attemptsin execution 
of the decree were made to realize the 
amount-due thereunder but all have failed 
and no action has been taken in respect of 
the second series of the over-drafts. Finally 
on the 14th July 1925 during the pendency 
of these proceedings Mr. E. A. Labanti 
applied to the Court of the District Judge of 
Lucknow for a declaration of his insolvency. 

One word as to the nature of the advances 
made by the Bank to Mr. Labanti. Out of 
the total sum of the twoseries of the over- 
drafts, Rs. 41,393-15-4 was paid by the 
Bank to Mr. E. A. Labanti personally and 
to persons holding cheques drawn by him. 
The figure just now mentioned also includes 
interest on those advances, This is proved 
by the entries in the books of the Bank 
now in the possession of the liquidator. An 
abstract of those books has been prepared 
The rest of 
the money covered by the over-draifts was 
dealt with in the following manner :—Mr. 
E. A. Labanti's creditors absolved him from 
liability for their claims and in lieu there- 
of accepted from the Bank fixed deposit 
receipts for the sums of money due to them 
from Mr. Labanti. Amongst these credi- 
tors were Babu Jang Bahadur Sinha and 
Babu Peare Lal Bhargava (now deceased). 
Both of them -were Directors of the Com- 
pany. They are both mentioned in 
the list of creditors as given in Mr. 
Labanti's letter dated the 14th July 1921. 
It is agreed that these two gentlemen 
yéceived fixed deposit receipts from the 
Bank for Rs. 7,630 and Rs. 21,227-10-9 
respectively. The receipts for the debts of 
Babu Pcare Lal Bhargava were issued in 
tite names of his son, brother and nephew. 
Babu Jang Bahadur Sinha realised in cash 
from the Bank Rs. 2,370-7-6 on the 2nd May 
1922, Rs. 2,439-13 3 on the 17th November 
1922and Rs,3,034-0-6 on the 7th January.1922 
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on his fixed deposit receipts as they fell due. 
As to the mortgage security offered by 
Mr. Labanti in hi? letter of the 14th July 
1921it is enough to say that no mortgage 
was ever executed. It appears fromthe evi- 
dence that at an early stage of the transac- 
tion a draft of the proposed deed of mdrt- 
gage was prepared and even a stainp of 


` the requisite value was pureliased, Mr. 


Labanti says that the mortgage-deed was 
not executed for the reason that the Bank 
had no funds large enough to -fulfil the 
the agreement for the loan of Rs. 1,50,000, 
On the other hand, Ramnath Dave says that 


Mr. Labanti refused to execute the promis- _ 


ed mortgage. In this conflict of evidertee 
I am prepared to accept the statement of 
Ramnath Dave as more reliable because it 
is consistent with admitted facts and pro- 
babilities of the case. It appears from the 
proceedings of the meetings of the Board 
of Directors, to which reference has already 
been made, that the Board was always 
anxious to complete the mortgage transac- 
tion and I see no reason whatsoever why the 
Directors should have refused to get it 
through for the sums that they had al- 
ready advanced to Mr. Labanti even if 
they had no money to make up the 
1,50,000. Mr. Labanti has 
filed certain documents showing that he 
called uponthe Bank to complete the loan 
of Rs. 1,50,000 and to have the mortgage 
executed. I prefer to take the view that 
after having received nearly all which the 
Bank had promised to advance, Mr. Labanti 
invented excuses to extricate himself from 
the performanceof his partof the transaction. 

Attheconclusion ofthe proceedings before 
me Mr. Labanti personally and also through 
his Counsel, Mr. K. P. Misra, agreed that 
an order of payment of the sum of 
Rs. 76,593-15-4 due from him to ethe Bank 
may be made against Mr. Labanti in these 
proceedings. This concludes the narrative 


of the events so far as the charge founded . 


on the over-draft transactions of Mr. Labanti 
is concerned. e >. ; 

Now I come ib the charge of the over- 
draft of Rs, 23,927-5 allowed to the*Upper 
India Investment Limited (now under 
liquidation) between. the Yth April 1922 
and tho 6th February 1923. -The Managing 
Director og the Investment Company was 
Kunwar Shri Krishna. The money covered 
by the over-draft was paid in cash under 
chequeg jssued by Kynwar Shri Krishna 
and as we have seen before he was also 
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one of the Directors of the Bank from the 
19th December 1921 to the 15th September 
1923. The over draft was, therefore, made 
while Kunwar Shri Krishna was the Director 
of the Bank and the Managing Director of 
the „Investment Company. {ft also ap- 
pears from, theevidence that Jagmohan Lal's 


brother, Balgobind, was one of the Directors 


ofthe Upper India Investment Limited. 
This Balgobind was one of the partners 
of the firm Baldeo Das and Balgobind, 
whose dealing with the Bank has already 
been mentioned inthis judgment. Baldeo 
Dagis the father of Lala Jagmohan Lal. 
In his evidence-in these proceedings Lala 
Jagmohan Lal says that the firm is owned 
by Balgobind alone and.that he has no 
interest in that firm. It would be a severe 
strain on my credulity: if I were to accept 
the truth of Lala Jagmohan Lal's version 
of his relationship ‘withe the firm. He 
admits‘ that his father, brother and he 
constitute a joint Hindu family: they all 
live in one and the same house and mess 
together. He also admits that there has 
been no partition. My finding, therefore, 
-is that he is a partner in the firm of Baldeo 
Das and Balgobind. 

The -third charge relates to the over- 
draft of Rs. 4,303-5-6 allowed to Messrs. 
Labanti & Co., Limited. On the statement 
of Mr, E. A. Labanti in the witness-box it is 
quite clear to me that the loan advanced by 
the Bank: to Messrs. Labanti & Co., was 
settled by a cheque issued by Mr. Labanti 
on his separate account with the Bank and 
the subsequent entry: in the books of the 
Bank as against Messrs. Labanti & Co., 
was due to the: mistake that some cheques 
issued by Mr. Labanti on his personal 
account were thrown into the account of the 
Company.” At the hearing no argument 
was addressed to me as regards this over- 
draft. This charge, therefore, fails .alto- 
gether. 

I now proceed to record my conclusions of 
facts ‘as regards the twb charges of over- 
drafts allowed to*Mr. E. A. Labanti ,dis- 
cussed in the preceding portions of this 
judgment. Mr. Labanti’s letter dated the 
14th July 1921 clearly contained an offer 
of a mortgagé of the Labanti buildings in 
consideration of a loan of Rs. 1e50,0U0 to be 
advanced by the Bank. Though there is no 
ckear record of a formal acceptance of the 
said offer by the Bank but from the conduct 
of thé parties concerned it ise amply mani- 
fest to me that. the offer was accepted by 
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the Board of Directors as a whole. Thus 
there was a complete contract between 
Mr. Labanti and the Directors of the Bank 
in respect of the transaction ofthe loan of 
Rs, 150,000 by the Bank to Mr. Labanti in 
consideration of .Mr. Labanti giving a 
mortgage of the Labanti buildings as a 
security for the loan. All the Directors of 
the Bank at the time when Mr. Labanti 
opened the negotiations were a party to this 
contract. Indeed theadvances were made 
to Mr. Labanti even previous to the offer 
and I hold that they were made with the 
consent of all the Directors then on the Board 
in anticipation of the contract. I further 
hold that all the subsequent advances which 
constitute the two series of over-drafts 
under consideration were made within the 
knowledge of the Board of Directors as it 
stood from time to time and the contract 
mentioned above was accepted by the 
Board as sufficient security for the advances. 
The Directors were all along confident, and 
they had no reason to be otherwise, that 
Mr. Labanti would perform his part of the, 
contract by executing the promised mort- if 
gage. The confidence thus reposed was ` 
abused and the mortgage was never execut- 
ed. The substance of the charge against 
the Directors is, therefore, this that they 
allowed the advances to be made to My. 
Labanti on the strength of his promise to 
execute the mortgage instead of the mort- 
gage itself. 

3:The Bank Company was formed and form- 
ally incorporated without any Articles of 
Association. Thus there were no limitations 
to and restrictions on the powers of the 
Directors beyond what may arise out of their 
duties imposed generally by the law appli- 
cable tothe case. It follows that lending 
money on the security of the contract men- 
tioned above was not ultra vires of the 
Directors. It is quite clear that if Mr. Labanti- 
had executed the mortgage which he had 
offered to do the present application could 
never have been filed. 

The. foregoing conclusions and observa- 
tions naturally lead to the consideratien of 
the law applicable tothe subject in hand. 
It appears to me to be settled law that 
‘Facts which show imprudence in the exer- 
cise of powers conferred upon Direetors 
will not subject them to personal resporisi- 
bility, the imprudence must be so great and 
manifest as to amount to crassa negligentia, 
as for example, if they were cognizant of 
circumstances of such a character, so plain, 
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so manifest, and so simple in operation, that 
no men with any ordinary degree of prudence 
acting on their own behalf, would have 
entered into such a transaction as they enter- 
ed into. Butif they are authorised to do 
an act in itself imprudent, they are not to 
be held responsible for the consequences 
of doing it. Norare they liable fer mere 
errors of judgment.” Thisis a quotation 
from the Law of Banking by Heber Hart. 
Reference is made therein to Overend Gurney 
& Co.*v. Gibb (1), Hunts case (2) and 
London Financial Association v. Kelk (3). I 
have read the reports of these cases and 
have found that they fully support the view 
expressed in the quotation given above. The 
principle was again stated by Lindley, M. R. 
in the case of Lagunas Nitrate Company v. 
Lagunas Syndicate (4) in these words : 

“The third principleis that the Directors 
of a Company acting within their powers, 
and with reasonable care, and honestly in 
the interest of the Company, are not per- 
sonally liablefor losses which the Company 
may suffer by reason of their mistakes or 
errors of judgment”. In the recent case of 
Inre City Equitable Fire Insurance Com- 
pany Limited (5), Romer, J.,in an exhaustive 
judgment ifI may respectfully say so, ex- 
pounded the law bearing on the subject 
, under consideration. It will be sufficient to 
* quote from the head-note of the report: 

“In discharging those duties'a Director (a) 
must act honestly, and (b) must exercise 
such degree of skill and diligence as would 
amouht to the reasonable care which an 
ordinary man might be expected to take, 
n the circumstances, on his own behalf. 
But, (c) he need not exhibit in the perform- 
ance of his, duties a greater degree of skill 
than 'may reasonably be expected from a 
person of his knowledge and experience; 
in other words, he is not liable for mere 
errors of judgment; (d) hə is not bound to 
give continuous attention to the affairs of 
his Company; his duties are of an intermit- 
tent nature to be performed at periodical 
Board meetings, and at meetings of any com- 
mittee to which he is appointed, and though 
mot bound to attend all such meetings he 
“ought to attend them when reasonably able 
to do so; and (e) in respect ofall duties 


© (1) (1872) 5 E. & A. App. Cas 180442 L. J. Ch. 67. 
(2) (1868) 37 L. J. Ch. 278; 16 W.R. 472. 


(3) (1884) 26 Ch. D. 107, 53 L.J. Gh 1025; 50 L.” 
492. 


or (1899) 2 Oh. 392; at, p, 422 68 L J Ch. 699; 48 
81°L. T. 334; 15 T. L. 
o 985) 1 Ch. “or 
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which having regard to the exigencies of 
business and the Articles of Association, may 


properly be left to some other official, hei is, . 


In the absence of grounds for suspicion, 
justified in trusting that official to perform 
such duties honestly.” 

By applying the law enunciated in the 

. preceding paragraph to the conclusions 
of fact already stated I must hold that the 
liquidator’s application in respect of the 
chargesin the matter of over-draftseto Mr. 
Labanti fails as against the Directors as a 
body. 

There is, however, one aspect of the case 
arising out of the charge in relation tå the 
over-drafts mentioned above which requires 
special consideration,, we have seen that 
amongst the creditors of Mr. Labanti who 
accepted fixed deposit receipts from the 
Bank in lieu of their claims against him was 
Mr. Jang Bahadur Sinha. 
that on the dates on which he accepted 
those receipts he was one of the Directors 
of the Company. It is also admitted that 
he cashed three of those receipts out of the 
funds of the Bank. The aggregate amount 
of the money which he thus received was 
the sum of Rs. 7,844-5-3. Obviously he can- 
not be allowed to retain this money to the 
detriment of the share-holders and the 
creditors of the Company. In Alexander v. 
Automatic Telephone Company (6), Lindley, 
M. R. said:— 

“The Court of Chancery hasalways exacted 
from Directors the observance of good faith 
towards their share-holders and towards 
those who take shares from the Company 
and become co-adventurers with themselves 
and others who may join them, The maxim 

“caveat emptor” has no application to such 
cases and Directors who so use their powers 
as to obtain benefits for themselves at the 
expense of the share-holders, Without in- 
forming them of the fact, cannot retain 
those benefits and must account for them 
to the Company, so that all the share-holders 
may participate in them. Gilbert's case (7) 


is only one of Jany instances illustrating 


this principle.” 

Mr. Jang Bahadur Sinha has argued that 
he was not a Directar of the Company when 
he cashed two of the three fixed deposit 
receipts on the 7th January 1922 and the 
2nd May®1922 and consequently he is not 
liable for the sums received by him on those 

at, ee 2 Ch. 56; 69 L. a Oh. 428; 48 W. È “sab; 


0; 16 Te L. RÀ 
Pay ‘Garp Ch. 559; BW =. 938, 


. 
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two dates, But he was a Director from the 
beginning up to the 12th August 1921 when 
he was also a Managing Director. He was’ 
again a Director from the 4th October 1922 

“to the 14th March 1923. He thus stood ina 
fiduciary relationship to the Bank when he 
took the fixed’ deposit receipts from the 
Bank. The fact that he was nota Director 
on the 7th January 1922 and the 2nd May 
1922 did not relieve him of the obligations 
which arose out of his fiduciary relation- 
ship with the Company. The trust con- 
tinued—see the observations of Lord Chan- 
cellor Eldon in the case of James Ex parte 

(8 Mr. Jang Bahadur Sinha must, therefore, 
pay back the sum of Rs.7,844-5-3 to the liqui- 
dator. 

It now remains to dispose of the charge 
relating to the over-dråft allowed to the 
Upper India Investment Limited. The 
question of this over-draft does not seem 
to have been ever placed before the meeting 
of the Director. There is no trace of it in 
any record of;the Company: The books of 
the Bank merely show that such an over- 
draft wasmade. Knowledge of it is not 
brought home to the Directors as a body. 
On the principles already stated, I can- 
not hold them personally liable for this over- 
draft transaction. 

‘The case as against Lala Jagmohan Lal, 
however, in relation to this charge stands 
on a different footing. We have seen that 
Lala Jagmohan Lal was the Managing 
Director of the Bank during the whole of 
the period when the over-draft was allowed. 
His duties were, therefore, of a higher 
standard than of an ordinary Director, There 
is a circumstance in this case which induces 
me to holdthat Lala Jagmohan Lal was 
guilty of breach of trust inthe matter of 
this over-draft. In allowing it he was clear- 
ly impelled by motives of personal gain. 
That circumstance, as already adverted to, 
is that his brother, Balgobind, with whom, 
according to my finding Lala Jagmohan 
Lal is. joint in business, was one of the 
Directors of the Upper éndia Investment. 
Lala Jagmohan Lal allowéd, in my opinion, 
this over-draft to be made to the Upper 
India Investment for the reason that his 
brother was a Director of that Company and 
dishonestly concealed the transaction from 
the Directors of the Bank. ‘I entjrely reject 
his evidence that he had no knowledge of 
tlee.transaction. I, therefore, hold that Lala 

(8) (1803) 7 R. R. 56 ag p. 67; 8 Ves, Jung 337; 32 
E. R. 385? s » 
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Jagmohan Lal is liable to compensate the 
Bank for the loss which the Bank has suffer- 
ed in consequence of this over-draft. 

The plea of limitation was raised by 
Thakur Nawab Ali Khan. The liquidator’s 
application as against Thakur Nawab Ali 
Khan has been rejected by me on merits. 


. It is, therefore not, necessary to decide the 


plea of limitation. ; 

The result isthat on the agreement of the 
parties [ order that Mr. L. A. Labanti shall 
pay thesum of Rs. 76,593-15-4 with inter- 
est at 6 per cent. per annum from this date 
till the date of payment to the liquidator. 
I also order Mr. Jang Bahadur Sinha to 
pay to the liquidator the sum of Rs. 7,844-5-3 
with interest at 6 per cent, per annum from 
this date till the date of payment and also 
proportionate costs. I further order that Lala 
Jagmohan Jal shall pay to the liquidator 
the sum of Rs. 28,927-5-0 with interest at 6 
per cent. per annum from this date till the 
date of payment and also proportionate costs. 

(October 18, 1925)—In the interests of 
justice and with the consent of Mr. Roy, 
Pleader for the liquidator, I direct that the 
payments under this decree shall first be 
made in Courtand the liquidator shall be 
entitled to recover them on furnishing 
security to the satisfaction of the Court. 
This direction shall be incorporated in the 
decree. 


Z. K. Application allowed. ° 
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NAGPUR JUDICIAL COMMIS- 

SIONER’S COURT. 

Seconp Civit APPEAL No. 178-B or 1924. 

July 11, 1925. 

Present:—Mr. Findlay, Officiating J. C. 
VITHOBA—PLAINTIFF—APPELLANT 
VETSUS 
SADASHEO—DerenpanTtT—RESPONDENT. 

Construction of Statute—Principles applicable—C. P. 
Tenancy Act (XI of 1898), s. 47—“Held land continu- 
usly,” meaning of—Forcible dispossession of tenant 
by landlord—No acquiescence by tenant—Tenancy 
whether determined. h 

It is an elementary principle of interpretation that 
the plain intention of the Legislature as expressed 
by the language employed is to be accepted and 
given effect to. [p. 59, col. 2.] 

Tf the language admits of more than one construc- 
tion, the meaning is to be sought not in the wide 
sea of speculation and surmise but from such c®n- 
jectures as are drawn from the words alone or some- 
thing contained in them. [ibid.] 

Rerigate Rural District Council v. Sutton District 
Water Co., (1908) 99 L. T, 168; 72 J. P, 301; 6 L, G, 
R. 936, followed, : | 


[92 I. O. 1926] 


The words “held land continuously” as used in 
s. 47 of the C. P. Tenancy Act of 1898 imply “held as a 
tenant,” but not necessarily “occupied or cultivated.” 
The requirement of s. 47 is not actual continuous 
possession as a matter of fact but continuously hold- 
ing asa tenant. [p. 60, col. 1.) 

_ Ia tenant is ejected under a decree of a Court, 

there is a lawful ejectment and clear break in the 
tenancy, but the mere fact of a forcible or unlawful 
ejectment does not necessarily break the tenancy 
‘although the tenant may have been temporarily out 
of possession. [ibid.] 

The mere ejectment of a tenant does not necessarily 
determing his tenancy which can only be ended in 
certain express ways, such as tliose enunciated in s. 
lll of the Transfer of Property Act. [p. 60, col. 2.] 

Rudrappa v. Narsingrao, 29 B. 213; 7 Bom. L. R. 
12 and Sofaoll Khan v. Woopean Khan, 9 W. R. 123, 
followed. ° ; 

A forcible ejectment of a tenant by the landlord 
‘cannot determine the tenancy unless there has been 
a subsequent acquiescence in the ejectment on the 
part of the tenant. [p. 60, col. 1.] . 

Appeal against a decree of the Addi- 
tional District Judge, Amroati, dated the 
17th March 1924, in Civil Appeal No. 145 of 
1923. - 

Sir H. S. Gour, for the Appellant. 

Sir B. K. Bose and Mr, M. R. Bobde, for 
the Respondent. 


JUDGMENT.—The  plaintiff-appel- 
lant Vithoba came to Court alleging that he 
was a tenant of five fields in Mouza Inzasan 
(Yeotmal), from which he had been illegal- 

. ly ejected by his landlord (defendant No. 
1), the Izardar of the village. He claimed 
that unders. 47 of the Berar Alienated 
Villages Tenancy Law, 1921, he wasa per- 
manent tenant and consequently came to 


Court praying for a declaration to this’ 


effect and for a decree putting him in pos- 
session. 

The first Court held that the suit was 
not maintainable, the plaintiff having been 
put out of possession on the lst of January 
1922 when the said law came into force. 
The lower Appellate Court also dismissed 
the present appellant's appeal on the view— 
a perfectly correct one that s. 74 could not 
apply to the case as the ejectment had 
taken place before the law in question 
came into force. Similarly, from the other 
«points of view the Additional District Judge 

. held that as the plaintiff was not a tenant at 
the commencement of the law within the 
meaning of s. 47 (1), his suit was bound. to 

ofail. 

The question involved in this second 
appeal is not free from difficulty. There 
can bé no doubt but thatif the view taken 
by the two lower Courts be correct, a most 
anomalous. state of matters would arise, 


` lord about the 25th of May 1921. 
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The appeal, I may say, has been argued 
practically on the basis that: the surrender 
has not been proved And that there was, in 
fact, an improper ejectment by the land- 
Even so, 
the contention offered on behalf of the re- 


“spondents (defendants) has been that fdr 


the plaintiff to be declared a permanent 
tenant under s. 47 two conditions have to 
be fulfilled, viz., i 

(1) that he was holding the lang when 
the law came into force on the Ist of 
January 1922, and : i 

(2) that his possession went back to before 
the lst of June 1895. . . 

Admittedly, the second condition has 
been fulfilled, but the case for the respond- 
ents has been that as the plaintiff was 
ejected on the 25th of May 1921, he cannot 
be said to have been holding the land on 
the date the Berar Alienated Tenancy Law ° 
of 1921 came int force. 

As pointed out above, a curious and 
anomalous state of matters would arise if 
the respondents’ contention in this case 
were correct. There can be little doubt, 
in my opinion, but that the intention of the 
framers of this piece of legislation was to 
protect precisely such cases as the present , 
one. The law, no doubt, went further 


. than that, because s. 75 provided even for 


the re-instatement of a tenant who had been 
ejected on or after the Ist of January 
1916 under adecree ororder of a Civil Court. 
It would be curious indeed ifthe intention 
of the Legislature had been to interfere even 
in the latter case but to refrain from inter- 
fering in the case ofan illegal ejectment 
by the landlord himself on the date prior 
to the law coming into force but after the 
first dayof January 1916. Whatever the 
intention of the Legislature may have been, 
however, in this connection the question I 
have to decide is whether on a reasonable 
construction of s, 47 the plaintiff can fall 
thereunder. Lt is an elementary prigciple. 
of interpretation that the plain intention 
of the Legislature as expressed by the 
language employed is to be accepted and 
given effect to, Ifit admits of more than 
one construction tha meaning is to be sought’ 
not in the wide sea of speculation and 
surmise but from such cdnjectures as are 
drawn ffom the words alone or something 
contained in them: Rerigate Rural District 
Council v. Sutton District Water Co. - (f). 


oe 99 Le T. 168; 72 J. P. 301; 6L, G, R. 
956, < 


. 


Bi. °° 


Turning to s. 47, the phraseology at once 
strikes one as signgficant, the essential 
words used‘being: “A tenant, . who, 

„at the commencement of this law, has 
either by himself...held land continuous- 
ly from a date previous to the first day of 
June 1895,". The decision of this appeal 
really depends on the construction to be 
puton the words “has held land”. It is 
significant that the terminology employed 
is not occupied or cultivated: cf.‘ in this 
connection ss. 8, 9 and 11 of the Agra 
Tenancy Act, and cf. Agarwala’s Agra 
Tenancy Act at page 63." The phrase, to 

LJ . . . 
my mind, used in the Act seems to imply 
“has held asa tenant but is not necessarily 
occupying or cultivating.” As I read s. 47, 
the requirement thereof is not actual con- 
tinuous possession asa matterof fact, but 
continuously holding asa tenant. Ifa ten- 
ant is ejected under a decree of a Civil 
Court, there is a lawful°ejectment and a 
clear break in the tenancy. But on the 
other hand, the mere fact ofa forcible or 
unlawful ejectment does not necessarily 
break the tenancy although the tenant may 
have been temporarily out of possession. 

Of course, if there were evidence that 
the tenant had acquiesced in his eject- 
‘ment or had failed to take steps to recover 
possession, then there would have been on 
his part an acquiescence in the ejectment. In 
the present case this cannot be predicated 
of the present plaintiff-appellant because 
it is clear from the evidence: cf. Ex. 
P-7, P-8 and P-9, that he had presumably 
in good faith, initially pursued a wrong 
remedy by application to the Revenue 
Officer under s. 74 (1), which clearly did not 
apply in the circumstances of the case. The 
application to the Revenue Officer was only 
finally disposed of on the 28rd of July 
1923 and*meanwhile the plaintiff had filed 
the present suiton the 4th of April 1923. 
There is not the slightest ground, therefore, 
foreholding that there was any acquiescence 


on the part of the tenagt jn his ejectment. ' 


I may say that therehad deen, in fact, two 
applicgtions to the “Revenue Officers; the 
first on 22nd November 1921 (cf. Ex. P-8) 
which was rejected or the Ist of June 1922 
while the final application to the Special 
Revenue Officer was dismissed, as already 
said, on the 23rd of July 1923 (ef? P-9). 
ooking at the question more general- 
ly, ‘lam unable to see that, in the cir- 
cumstances of the prtsentcase, thé t8nancy 
can be said to have terminated. The 
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mere ejectment of atenant does not neces-, 


sarily determine his tenancy which can 


only be ended in certain express ways: cf., 
in this connections. 111 of the Transfer 
of Property Act, and ef., also Rudrappa v. 
Narsingrao (2) and Sofaoll Khan v. Woo- 
pean Khan (3). The surrender in this case 
has not been proved and the-fact that there 
was a forcible ajectment has practically 
been admitted. In such circumstances the 
landlord was guilty of trespass and such an 
act could not, in my opinion, deterfnine the 
tenancy, unless there was any evidence of 
subsequent acquiescence therein on the’ 
part of the plaintiff. In the present case, 
as I have shown, all the evidence is that 
the plaintiff has been having vigorous re- 
course to any and every relief which was, 


_in his opinin, open to him. The present 


suit was filed within two years of the eject- 
ment (cf. s. 76 of the Law) and it was, 
therefore, within time. My reading of s. 47, 
sub-s. (1), therefore, is that the words “held 
land. continuously” have been deliberately 
used as opposed to “cultivated or possess- 
ed” with the express intention that the 
section would still cover a case like the 
present, where there has been an illegal 
disturbance of possession, in which the 
tenant has not acquiesced. Iam unable to 
see that the forcible dispossession, which oc- , 
curred, necessarily determined the tenancy . 
being in existence, I find that the plaint- 
iff-appellant is entitled to be declared a 
permanent tenant of the fields in suit., 

The judgment and decree of the lower 
Appellate Court is, therefore, reversed 
andin its place a decree will issue de- 
claring the plaintiff-appellant to be a 
permanent tenant of the fieldsin suit and 
ordering him to be putin possession there- 
of. The defendants-respondents will hear 
the plaintiff-appellant’s costs as well as 
their own in all three Courts. 

N. H, Decree reversed. 


2)-29 B. 213; 7 Bom. L. R. 12." - 
3) 9 W. R. 123. SA 
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MADRAS HIGH COURT.. 
Sreconp Cryin APPEALS Nos. 543 AND 1067 
f or 1922. 
March 24, 1925. 
Present:—Mr. Justice Phillips. 
In 5. A. No. 543 or 1922. 
BANJOISI NARASAMMA—DerenpDantT 
í —APPELLANT 
versus 
BANJOISI SARASAMMAN AND ANOTHER 


_ _ -~DprenpAnts—REsPonDENTS. 

' Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 97; 98, 108—--Specific:-Relief Act (I of 1877), s. 9— 
Decree for possession--Execution of decree—Obstruc- 
tion—Order removing obstruction—Suit to set aside 
order—Limitation —Partition suit—Practice—Shares 
of all parties, determination of, whether necessary. 

There is nothing in r. 97 of O. XXI of the C. P.O. 
which prevents its being applicable to a decree for 
possession’ passed under s. 9 of the Specific Relief 
Act. Such a decree does not purport to decide any 
question of title but it declares the plaintiff's posses- 
sory right and is a conclusive determination of that 
right. Where, therefore, obstruction is offered to the 
delivery of possession in execution of such a decree, 
an , order removing the obstruction falls within the 
purview of r. 98 of O. XXI, and. is conclusive unless 
set aside in a suit brought in accordance with the 
provisions of r. 103 of O. XXI. [p. 61, col. 2; p. 62, col. 1.] 

Obiter dictum.—For the application of r.97 of O. 
XXI of the ©. P. C. it is not necessary that the person 
making the obstruction should be physically present 
at the spot. [p. 62;col. 1.] 

Ordinarily in partition suits it is the practice to 
declare the shares of all the parties to the suit and 
te give a decree accordingly. This is to avoid multi- 
plicity of litigation, and that is the reason why all 
the sharers have to be made parties in such suits. It 
is not, however, incumbent upon the Court in all 
circumstances to give a decree in favour of all the 
co-sharers, in a partition suit [ibid.] 

. Where in a partition suit the plaintiff's claim toa 
specific share in the property in dispute is negatived, 
and there is no issue for determination of the shares 
of the defendants inter se, the shares of the defend- 
ants inter se should not be determined in the suit. 
{p. 62, col. 2.] 

Second appeal against a decree of the 

District Court, Bellary, in A. S. No. 94 
- of 1921, preferred against that of the Court 
of the District Munsif, Bellary, in O.8. 
No..159 of 1920. 

Messrs. S. Doraswamy Iyer and A. Raghu~ 

natha Rao, for the Appellant. 


‘Mr. B. Somayya, for the Respondents. 


. JUDGMENT. ; 

e In S. A. No. 1067 oF 1922. 

The plaintiff and defendants Nos. 1 and 
2 are sisters, and plaintiff brings this 
suif.to recover her one-third share in 
the suit house which has been found 
to belong originally to plaintiff's father. 
in 1918 the st defendant who appears 


to have been in possession of the suit. 


-house brought a suit -under s. 9 of the 


. 
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Specific Relief Act against her sister the 

2nd defendant. In “executing the decree 

she obtained, cbstruction was caused and 

she came into Court with an application’ 
under O. XXI, r. 97, C. P. C. in which the 

plaintiff and her alleged tenant were counter- 

petitioners. An enquiry was held and 

finally an order was passed in E. A. No. ,599 

of 1918 which runs as follows :— 

“The obstructor did not intervene i® that 
suit. Now she has been evidently ‘set up 
by her defeated sister. ‘Remove obstruction 
and deliver.” The obstructor can only 
refer to the plaintiff, the second countér- 
petitioner, and by the use of the word “ob” 
structor” the District Munsif must be deem- 
ed to have found that she was the person 
who caused obstruction, otherwise the word 
would be meaningless. It would appear, 
therefore, from his order that he held that, 
the plaintiff cauged obstruction and he 
passed an order which would appear to be 
under O. XX1, r. 98. As the plaintiff has 
failéd to bring her suit within one year 
from the date of that order, the lower Ap- 
pellate Court has dismissed it as barred by 
limitation, f 

In appeal it is urged that the order 
directing removal of obstruction was not 
passed, under O, XXI, r. 98 because. the 
plaintiff did not actually obstruct but ob- 
structed through her tenant who was the 
first counter-petitioner in the application. 
There is no evidence to support the conten- 
tion. I think in the face of the order 
defining the plaintif as the obstructor, it is 
unnecessary to consider that question here. 


It was then contended that the order 
could not have been passed under O. XXI, 
r. 98 because the decree passed under s. 9 
ofthe Specific Relief Act is not a dgcree for 
possession within the meaning of r. 97. Reli- 
ance is placed upon an old case Gobind Chun- 
der Bagdee v. Gobind Ghose Mundul (1) but 
that case was not one under the Specific Re- 
lief Act norunder thepresent C. P. O. I can 
see nothing in the rule (r. 97) which pre- 
vents its being applicable to a decree for 
possession under the Specific Relief Act. 
That decree for posséssion undoubtedly 
declared the plaintiff's possesgory right. It 
did not puxport to decide the title, but it. 
confirmed the lesser right in, the plaintiff 
and it was a conclusive determination o 
that right. Isee no reason why O. XXI, 
should nb? be applied in this case. Corse- 


(Q)7W.R.I7, í 
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quently it must be held that the order of the 
District Munsif was passed under r. 98 and, 
. therefore, the plaintiff's present suit is bar- 
red by limitation, ; 
. There are observations in Mancharam v. 
Fakirchand (2)and in T. C. Bose v. R.O. 
Chowdury (3) which go to show that 
thes person obstructing under O. XXI, 
r. 97 must be physically present on the 
spot® In neither of the cases was this 
observation necessary for the determina- 
tion of the suit, and in one case there was 
a conflict of opinion. Reading O. XXI, 
qr. 97 and 98, ete., we find no reference to the 
present obstructor, but only reference to the 
person obstructing or resisting execution. 
With all respect, therefore, if those two 
cases intended to lay down that O. XXI, 
.r. 97 is inapplicable to acase in which the 
-obstructor was not actually present, I think 
it goes too far but, in view of the finding 
in this case that the plaintiff did obstruct, 
ik is not really necessary to determiue the 
question. 

The plaintiff's appeal (S. A. No. 1067 of 
1922), therefore fails and is dismissed with 
costs of the first defendant. 

T. C. Bose v. O. R. Chowdury (3). 

In S. A. No. 543 or 1922. 

The first defendant also filed an appeal 

against the portion of the decree which 


_ declares that the second defendant is 


entitled to one-third share in the suit pro- 
perty. Ordinarily in partition suits, it is 
the practice to declare the shares ofall the 
parties to the suit and to give a decree 
accordingly. Thisis to avoid multiplicity 
of litigation and thatis the reason why all 
theʻsharers have to be made parties in such 
suits, butI do not think that it is laid 
anywhere that in all circumstances must a 
decree be given in favour of all the co- 
sharers. Ashidbhai v. Abdulla (4) is a clear 
authority to the contrary; but reliance is 
laced on a decision of this Court in 
Second Appeal No. 1493 of 1920. The point 
was not really considerég@ in that case but 
the suit was remtanded for fresh disposal 
on. the ground that the parties to the suit 
were entitled to obtain their shares although 
they were not members ofa joint Hindu 
family. The question whether the circum- 
stances must justify a refasal of ‘such 
erelief to the defendant was not considered 


2) 25 B. 478; 3 Bom. L. R. 58. 
5) 89 Ind. Cas. 865; (1924+ A. I. R, (R.P 261; 3 Bur. 


I.J. 71. 
(4) 31B. 271; § Bom. L. R 758. 
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at all. In the present case the plaintiff's 
claim to one-third share has been dis- 
missed and apparently therearenow only two 
other sharers entitled to the property and it 
is not clear what the respective shares are. 
The second defendant in filing a written 
statement only claimed one-third share 
on the assumption that one-third of the 
property would be allotted to the plaintiff. 


That not having been done, the right of 


the other two sharers may be altered. I 
think therefore that there should be no 
decision of this question in this suit because 
the question has not been put in issue and 
there has been no determination of the 
share of the two remaining sisters. I 
would, therefore,allow the appeal and set 
aside that portion of the decree leaving the 
second defendant to establish her right by | 
a fresh suit if so desired. ; 

In the circumstances I make no order as 
to costs in this appeal (Second Appeal 
No. 543 of 1922), 

V. N. V. Appeal allowed. 

Z. K. ‘ ; 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Second Crvin APPEAL No. 3 oF 1925, 

i October 2, 1925. 
Present :—Mr. Hallifax, A. J. ©. 
SHEOSAHAI—PLAINnTIFF—APPELLANT 


versus 
RAMKRISHNA. AND ANOTHER—~ 
DEFENDANTS— RESPONDENTS. 

Partition—Reference to arbitration—Parties, joint 
possession of—Prayer for leaving out portion of pro- 
perty, effect of —C. P. Tenancy Act (I of 1920), ss. 2 
(D, 4, Sch. If, Art. 1—Absolute occupancy tenant— 
Suit for possession—Limitation. 

A reference to arbitration for partition of property . 
amounts to letting in of all parties to joint posses- 
sion of the property to be partitioned. s 

A pleading in a reference to arbitration for parti- 
tion that a certain part of the property must, 
because of a previous decision or for any other reason, 
be allotted to one share or the other, or must be left 
out of consideration in the division, can scarcely be 
called a withdrawal of that part of the property from 
the scope of the arbitration. At the most it ig an 
attempt to withdraw that property from the scope of 
the arbitration, that is to say, an admission that it 
is included in it. h 
~ Obiter.—Section 2 (11) ands. 4 of the C. P. Tefancy 
Act of 1920 make it clear that the word “tenant” in 
Art, lof Sch. IT does include an absolute occupancy 
tenant and the limitation fora suit by such a tenant 
for possession of his holding is two years and not 


. twelve years from the date of such dispossession or 


exclusion from possession. ‘ 


[92 I. O. 1926] 


Appeal against a decree of the Additional 
District Judge, Bilaspur, dated the 25th 
September 1924, in Civil Appeal No. 105 of 
1924, 

Mr. M. R. Bobde, for the Appellant. 

Mr. G. R. Deo, for the-Respondents. 

JUDGMENT.—lIt has been held prov- 
ed in the lower Appellate Court that Shio- 
shankar joined in referring the dispute in 
regard to the division of the family property 
to the Mahasabha in 1921. That was a 
letting in of the plaintiff Shiosahai to joint 
-possession of all the property to be divided, 
which joint possession continued at least 
tillthe delegates of the Mahasabha made 
their award on the 3rd of February 1922. 

The award has been held to be invalid 
for various reasons, but that does not matter. 
While the arbitrators were deliberating 
with the consent of Shioshankar about 
what portion of certain property was to be 
allotted to Shiosahai and what was not, 
Shiosahai cannot be said to have been ex- 
cluded from possession of any part of that 
property, because Shioshankar was admit- 
ting all along that that part of it might be 
allotted to him. As the award was given 

‘on the 3rd of February 1922 and Shiosahai 


‘filed his suit on the lst of September 1923 


well within two years, it cannot be held 
barred by time under Art. 1 of Sch. II of the 
Tenancy Act, 1920, unless the particular piece 
of property in dispute, the absolute occu- 


. pancy holding, can be shown to have been ex- 


cluded from the property with which the 
delegates of the Mahasabha had to deal. 

The only evidence of its exclusion, 
which it was for the plaintiffs to prove, is 


to be foundin a written pleading put in 


by Shioshankar before the arbitrators on 
the 30th of May 1921 in which he urged that 
the matter of these fields and of some mango 
trees and a certain house had already been 
decided (tasfiya ho chuka hat), though the 
matter of certain other fields had not. A 
pleading in a partition suit that, a certain 
part of the property must, because cf a 
previous decision or for any -other reason, 
be allotted to one share or the other, or 
must be left out of consideration in the 
division, can scarcely be called a withdrawal 
of that part of the property from the scope 
of the suit, At the most it is an attempt to 


‘ withdraw that property from the scope of 


the suit, that is to say, an admission that it 


is included im it, 


It is further pleaded that the suit is 
within time for the reason that the word 
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tenantin Art.1 of Seh. II of the Tenancy 
Act, 1920 does not include an absolute 
occupancy tenant, and that the limitation » 
for a suit by such a tenant for possession 
of his holding is twelve years,” In view of 
the ruling in Ragho v. Sadoo (1) which: on 
all points except that of limitation is con- 
firmed by the Tenancy Act of 1920, ram 
strongly inclined to the opinion thatit was 
the intention of the Legislature to make the 
limitation for a suit by an absolute occu- 
pancy tenant twelve years. But it is 
beyond doubt that if that intention existed 
it has not been expressed in the Act. Sec- 
tion 2 (11) and s. 4 of that Act make it clear 
that the word tenant in Art. 1 of Sch. II 
does include an absolute occupancy tenant. 
The question-does not, however, arise, as the 
suit was brought within two years of -the 
exclusion from pogsession.: : : 
The decree of the lower Appellate Court 
must be set aside and that of the first 
Court restored. That, however, would entail 
the making of a fresh division of these 
fields, which was donein 1922. The parties 
have agreed, therefore, that that partition of 
1922 shall hold good and each party shall 
take the half then allotted toit. Thedecree 
will accordingly order that the defendants 
are to hand over to the plaintiff the half .of 
the fields in dispute that was allotted to his 
share in 1922, in the arbitration that began 
in 1921. All the plaintiffs costs in all three 
Courts will be paid by thedefendants, The 
Pleader’s fee in this Court will be fifty 
rupees. Decree set aside. 


N. H, 
(1) 5 Ind. Cas, 428; 6N.L R, 6. 


ALLAHABAD HIGH COURT. 
First Civin Appears Nos, 86 AND 494 of'1922, 
March 27, 19259. 
Present :—Mr, Justice Lindsay and 
Mr. Justice Kanhaiyg Lal. 
NAUNSHAL SINGH AND OTABRS— 
DgreNDANTS—APPELUANTS 


VETSUS , 
ALIQĘ GEORGINA SKINNER AND 
ANOTHER-——PLAfNTIFFS—RBSBONDENTS, 
Limitation Act (IX of 1908), Sch. I, Arts. 184, 140, 
148—Adverse possessiow during tentre of life-tenant 


64 ' 


—Remainderman, whether affected—-Mortgage—Trans- 
fer by mortgagee—Redemptyon suit by remainderman 
— Limitation. 

Article 134 of Sch. Ito the Limitation Act deals 

+ with transfers of property which has been mortgaged. 
The Article does not specifically require that the 
property should have been mortgaged with posses- 
sion, The suits referred to in the Article being, 
however, suits for possession, it must be assumed that 
when such’ a suit is brought the defendant transferee 
is it possession. Therefore, the transfer which he 
has taken must have been one which placed him in 
possem@ion and consequently where the transferor is 

' a mortgagee he must have been in possession of the 
mortgaged property at the time he made the transfer. 
It is not, however, necessary that the possession 
which the transferor had at the time of the transfer 
must have been acquired under the mortgage origin- 
‘ally made in his favour. Even if the mortgage was 
‘a simple mortgage and the mortgagee subsequently 
gets possession of the mortgaged property otherwise, 
as for example, by purchase in execution ofa simple 
money-decree obtained against the mortgagor by 
another creditor, the Article will. still apply if it is 
established that at the time the transfer is made the 
‘mortgagee was in possession, no ‘matter under what 
title. The Articleis designed*for the protection ofa 
transferee who has been led by a mortgagee to believe 
that he is acquiring not merely mortgagee rights but 
a full proprietary title. [p. 68, col. 2; p. 69, col. 1.] 

No act of a life-tenant can be binding upon the 
remainderman who does not claim under the life- 
tenant but under an independent title. [p. 71, col. 2.] 

Per Kanhaiya Lal, J—Under Art. 140 of Sch. I, 
to the Limitation Act, a remainderman or devisee can 
sue for possession of immoveable property devised to 
him within twelve years from the date when his estate 
falls into possession. [p. 73, col. 1.] 


Once a person enters into possession of property as 
a tenant for life he cannot hold adversely to the re- 
mainderman. Similarly adverse possession for any 
length of time. against a tenant for life is ineffectual 
against the reversioner or remainderman whose right 
to possession only accrues on the death of the tenant 
for life. [ibid.] ; 

Article 134 of Sch. I tothe Limitation Act allows 
only a period of 12 years for a suit to recover posses- 
sion of immoveable property mortgaged and sub- 
sequently transferred by the mortgagee for a valuable 
consideration to be computed from the date of such 
transfer. It applies to cases where the mortgagee 
purportseto transfer what he is not competent to 

- alienate, that is an interest greater than that ofa 
mortgagee, and it presupposes a mortgage with pos- 
session or followed by possession as a necessary in- 
qident or ingredient of it because a mortgagee who 
is not in possession cannot transfer possession to 
another ‘or give what he,dogs not possess. If the 
mortgagee acquires possession in some other capacity, 
the transfer of possession willbe deemed to have been 
madé in the capacity in which it was (rightly or 
wrongly) acquired and such acquisition cannot be 
attributed to the mortgage, where the mortgage itself 
is a simple mortgage or a mortgage not entitling the 
mortgagee to pdssession by virtue of its incidents or 
terms. [p. 73, cols. 1 & 2.] Pay 

The object of Art. 134 is to protect transferees for 

evalue who have purchased an interest larger than that 
possessed by the transferor and have been allowed to 
remain in possession and enjoyment of such larger 
interest for a period of morg than 12 years. In the 
matter of mortgaged properties so transferred, it con- 
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trols Art. 148 in the same way as it controls Art. 140 
If the mortgaged property is in the possession, not o 
the mortgagee, but in that of a transferee from him 
who claims to have purchased a larger interest therein 
for consideration, then neither Art. 148 nor ‘Art. 140 
of Sch. I to the Limitation Act will enable the mort- 
gagor or a reversioner or a remainderman to redeem 
the property after the possession of the transferee has 
lasted for more than 12-years. A remainderman who 
sues for the redemption of a mortgage cannot ‘escape 
taa Taa which Art. 134 prescribes. [p. 74, 
col. 1. i 


First appeals from a decision of the Sub- 
Judge, Muzaffarngar at Meerut, dated the 
20th of January 1923. BS : 

- Munshi Girdhari Lal Agarwala and 
Munshi Bhagwati Shankar, forthe Appellants. 
Messrs. B. E. O'Connor, Nehal Chand, 
Babu. Lalit Mohan Banerjee and Pandit | 
Naramadeshwar Prasad Upadhiya, for the 

Respondents. 4 


JUDGMENT. 

Lindsay, J.—Both these appeals arise 
out of a suit for redemption brought by 
Alice Georgina Skinner in the Court of 
the Subordinate Judge. This lady died 
after the decision in the Court below and 
is now represented by her executor, Mr, 
J. R. R. Skinner. ; 

The suit was filed on the 11th May 1920 
and the mortgage of which redemption was 
sought was executed by the plaintiff's father 
Thomas Skinner, on the lst September 
1863, to secure a loan of Rs. 50,000 whioh 
he took from a firm of money-lenders, 
Lakhmi Chand and Gobind Das, who were 


popularly known as the Seths of Muttra. 


Since the date of the mortgage the mort- ` 
gaged property has passed into the hands 
of many persons, the result being that the 
plaintiff found it necessary to implead over 
80 defendants. The learned Subordinate 
Judge has passed a preliminary decree for 
redemption, dated the 3lst January 1923, by: 
which he directs the plaintiff to pay;a sum 
of Rs, 1,09,641-11-8. 

The suit was not decreed in full, for thee 
Subordinate Judge was of opinion that the 
plaintiff was not entitled to recover posses- 
sion of Tilbegampur, one of the items of 
property mortgaged. And as regards an- 
other item named Daula Rajpura which at 
the time the suit was brought was in ¢he 
possession of the Nawab of Pahasu, the Sub- 
ordinate Judge declared that the suit had 
abated. The Nawab died during the ptnd- 
ency of the suit and the plaintiff failed to 
make his legal representative a party to the 
suit within the time limited by law. 

In the Appeal No. 86 of 1924 the memo- 
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randum of appeal contains the names of 
34 appellants but at the hearing only two of 
these have been represented before us, 
namely, Kunwar Naunihal Singh and Nawab 
Mukarram Ali Khan who is the successor- 
in-interest of the Nawab of Pahasu above 
mentioned. Mr. Girdhari Lal Agarwala 
has filed vakalatnamas which authorize 

. him to appear on behalf of these two 
appellants, he has no authority .to act for 
the other appellants and so in disposing 
of F. A. No. &6 of 1924 it is necessary to 
consider only the cases of these tivo 
persons. 

Mr. Girdhari Lal also represents the 
appellants in F. A. No. 494 of 1922 which 
has been heard along with F. A. No. 86 
of 1924. 

It may be mentioned here that the pe- 
culiar and irregular procedure adopted by 
the Subordinate Judge in disposing of 
the suit has created considerable embarrass- 
ment. 

On the 23rd of February 1922 after.having 
disposed of the main issues in the case, he 
passed an order directing accounts to be 
taken in order to enable him to ascertain 


the sum payable by the plaintiff for redemp- . 


tion of the mortgage. There could, of course, 
be no objection to his passing an interlocu- 
tory order for the taking of accounts but he 
embodied this order in -the form of a 
decree which is printed at pages 35 et sey of 
the record. Subsequently, after taking an 
account, he passed a preliminary decree 
for redemption on the 20th January 1923, 
(See pages 46 et seg of the record). The law 
does not contemplate procedure of this sort 
in a suit for redemption. The learned Sub- 
ordinate Judge seems to have thought he 
was dealing with a suit for account in which 
it was his duty to pass a preliminary decree 
in accordance with the provisions of O. XX, 
r. 13, of the C. P. C. but that was not so. 
This irregularity was brought to the 
notice of another Bench of this Court which 
decided that the two decrees drawn up in 
ethe Court below should be dealt.with as if 
they constituted one decree only, namely, a 
preliminary decree for redemption, an‘ so 
we have treated these two appeals accord- 
eingly. 
I proceed now to mention the questions 
which arise here for decision in Appeal 
. No. 86 of 1924 as between the pliintilf-re- 
spondent and the two appellants on whose 
behalf the appeal has been argned and I 
take up first the case of Kunwar Naunihal 
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bingh, This defegdant, when the sunit was 
brought, wasin possession of five items of 
the mortgaged property which the plaintiff 
was seeking to recover. They are items Nos. 
lto 5inthe Sch. A attached to the plajnt 
and are called Gangola, Salehpur, Neknam- | 
pur, Ghori Bachhera and Sunphera, 

The defences raised by Naunihal “Singh, 
were: 

(1) that the plaintiff had no title fo main- 
tain the suit for redemption ; 

(2) that these five villages had since the 
year 1872 been in the adverse possession 
of him and his predecessor-in-title ; ` 

(3) that he had purchased these villages 
in good faith and for a consideration of 
Rs. 1,77,000 from the Nawab of Rampur and 
was protected by s. 41 of the Transfer of 
Property Act, and, further that in no case, 
could the plaintiff recover possession 
without payment of this purchase-money; 

($) that, in any event, the plaintiff was 
liable to pay the full sum due on the mort- 
gage in suit amounting to about 17 lakhs 
of rupees, and that the plaintiff was not 
entitled to demand any account of the profits 
for the period during which he (Naunihal 
Singh) was in possession. 

The Subordinate Judge held that the 
plaintiff hada good title to maintain the 
redemption suit. He held further that the 
suit was not barred by limitation as adverse 
possession could not run against the plaint- 
iff before the lst December 1919 when the 
plaintiff's estate in the mortgaged property 
fell into possession on the death of the 
previous life-tenant. And, lastly, he found 
that Naunihal Singh was Hable to submit 
to a decree for redemption after an account ° 
had been taken of the profits for the period 
during which the mortgagees oy those who 
derived title from them had been in posses- 
sion of the property. 

Now in this Appeal No, 86 of 1924 three 
substantial points have been argued on” 
behalf of theeappellant Naunihal Singh. 
One of these relates, to the title of Alice 
Georgina Skinner and her right to main- 
tain the suit. Another relates to the ques- 
tion of limitation Which has been raised 
here ina new form, Tne thirdconcerns the 
mortgage account, the argument being that 
it has not been properly-caleulated by the 
Court below. Before I proceed to diseusa’ 
these matters itis necessary to say, some- 
thing of,the history of the Skinner family 
andof the Skinner estate which has been 
the subject ole muah litégation. A good 
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deal of that history will, be found in the 
report of a case decided by their Lordships 
ofthe Privy Council in the year 1913. See 
Richard Ross Skinner v. Naunihal Singh 
(Da Naunihal Singh, who was a party to 
that litigation, is the same gentleman 
who is one of the appellants in the ‘present 
case. ‘Thomas Skinner, who was the owner 
of the mortgaged property now in suit and 
who mafle the mortgage of the lst Septem- 
ber 1863 now sought to be redeemed, was 
the father of Alice Georgina Skinner, the 
present plaintiff. Hediedin November 1864 
leaving three sons and three daughters. By 
his Will, dated the 22nd October 1864, he 
made certain dispositions of his estate 
which afterwards gave rise to a good deal 
- of controversy. This Will was construed in 
the Privy Council case cited above, and to 
put the matter briefly, it was held that 
the effect of the Will was "to create a suc- 
cession of life-estates in favour of the 
tesfator’s three sons, and that in default of 
lawful male issue born to any of these sons, 
the estate was to go over to the daughters. 
The three sons of Thomas Skinner are 
all dead. The eldest of them, Thomas 
Brown Skinner, died on the 3rd July 1900, 
the second, Richard Ross Skinner, who was 
the plaintiff in the suit which came before 
the Privy Council in the case mentioned 
above, died on the 15th August 1913. The 
third son was George Corbyn Skinner who 
died on the 1st December 1919, On this 
latter date the only surviving daughter of 
Thomas Skinner was Alice Georgina who 
was the plaintiff in the present suit. Both 
the other sisters. died in the lifetime of 
their brothers. It follows then that on the 
death of the third son, George Corbyn 
Skinner, the sole surviving sister, i. e., 
_. Alice Georgina, acquired an absolute estate 
in the property of her father, Thomas Skin- 
ner, provided that on that date there were 
no fegitimate male issue of any of the 
three brothers in existence, 

It has not been suggested that either of 
the two elder brothérs left any such issue 
but it was pleaded by -Naunihal Singh and 
some of the other defendants that George 
Corbyn Skinney left two legitimate sons 
still in existence in whose presence. Alice 
Georgina could have no right to fhe estate. 
` It gras further pleaded by these same defend- 


(1) 19 Ind. Cas, 267; 35 A. 211; 40 F. A. 105; J1 A. L. 
J. 494; 25 M. L. J. 114; (1913) M.W. N..500; 13 M. L. 
T488; 17 O. L. J. 558; 15 Bom. L, R. 502; 17 0. W. N, 
853 (P. 0), ` ns 
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ants that Alice Georgina was not the. 
daughter of Thomas Skinner. This latter 
plea, however, was easily disposed of and 
the Subordinate Judge had no difficulty 
in finding that the plaintiff was Thomas 
Skioner’s daughter. This matter has not 
been argued before us. As regards the 
other plea it is admittedly the fact that 
there are in existence two sons of George 
Corbyn Skinner. The plaintiff's caseis that ` 
they are illegitimate, and the Subordinate 
Judge found that they were. We have 
heard arguments here relating to this point, 
and we agree with the Subordinate Judge. 
Some of the evidenceled by the plaintiff 
upon this issue was of little value but there 
is the statement of ẹ witness, Christopher, a 
missionary, who deposed directly that the 
two sons left by George Corbyn Skinner were 
born out ‘of wedlock. This witness knew . 
George Corbyn Skinner well and lived with 
him at the time these sons were born. His 
evidence appears to us to be conclusive of 
the matter and it has not been rebutted. 
This part of the case is accordingly at an 
end and agreeing with the Court below I 
find that Alice Georgina Skinner was the 
lawful owner of her father’s estate at the 
time she brought the suit and was entitled 
to maintain the suit for redemption. 

The next question to be discussed is that . 
of limitation. In the 17th ground takenin, 
the memorandum of appeal the plea is 
raised that the suit is barred under- Art. 
134 of the Schedule to the Limitation. Act 
(TX of 1908) which provides a period 
of 12 years fora suit brought to recover 
possession of immoveable property which 
has been mortgaged and afterwards trans- 
ferred by the mortgagee for valuable con- 
sideration. In cases to which the Article 
applies time begins to run. from the date 
of the transfer, that is to say, the transfer, 
by the mortgagee. According to the case 
for Naunihal Singh he is such a transferee 
having in the year 1904 purchased the 
five villages which he claims, from the 
Nawab of Rampur forasum of Rs. 1,77,000. 
It is stated that in the year previous 
(1903) the Nawab bought these properties: 
from the Seths of Muttra, the representa- 
tives of the mortgagees who advanced the 
money under the deed of the Ist Septembet 
1863, now in suit. It is to be observed 
here that this Article was not pleaded in 
the Court below. There the defence of 
limitation was raised upon the” ground of 
adverse possession pure and simple, and was 


. 2 loan of Rs. 
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rightly overruled by. the Subordinate Judge 
onthe ground (inter alia) that no adverse 
possession could begin to run against the 
plaintiff who was not entitled to possession 
before the Ist December, 1919, the date on 
which her last surviving brother, George 
Corbyn Skinner, died. 

The plaintiff ‘being a remainderman 
under her father’s Will: was entitled to plead 


- Art. 140 of the Schedule to the Limitation 


Act and to say that she had the right to 
sue fof recovery of the estate at any time 
within 12 years from the dateit fell into 
possession. The suit was filed less than six 
months after that date. The Subordinate 
Judge was never called upon to consider 
the terms of the Art. 134 and although 
it is true that a pleaof limitation can be 
raised at any time, it was with some hesita- 
tion that I consented to its being raised 
here, on the ground that the appellant 
Naunihal Singh had not for the purposes of 
this appeal printed the necessary documents 
upon which he relies.for proof of the facts 
which he must establish in order to support 
the plea under Art. 134. However, as there 
could be no doubt asto those facts and as 
the necessary documents had been printed 
before in the case of Richard Ross Skinner 
v. Naunihal Singh (1) which, as has been 
said, was decided by the Privy Council in 
the year 1913, we allowed the point to be 
argued. Those documents orsome of them at 
any rate are'referred to in their Lordships’ 
judgment, and I shall have occasion later on 
to draw attention to what was there said 
concerning them. 

Ishall now set out the facts and quote 
from the documents which are translated 
and printed in the paper-book of F.. A. 
No. 127 of 1907 Naunthal Singh v. Richard 
Ross Skinner. At page 1A of this 
book we havethe mortgage-deed of the lst 
September 1863, executed by Thomas 
Skinner. Thisis the mortgage of which 
redemption is now being sought. The 
deed is a hypothecation bond which recites 
that eighteen villages belonging to the 
mortgagor are being offered as security for 
50,000. As a matter of fact 
only seventeen villages are named. The 
eighteenth which was probably meant to be 
ancluded in the security was Mauza Audhel, 
which was subsequently included in a 
later mortgage-deed presently to be men- 
tioned. By this deed of the Ist September 
1863 the mortgagor undertook to pay the 
mortgage deht in full, principal and inter- 
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est, at the end of December 1863, and 
he covenanted that if he failed to dis- 
charge the debt as stipulated, he would 
put the Seths (the mortgagees) in possession 
who would then be able to realize and 
apply the income of the mortgaged estate 
under their own superintendence: and 
management. Thomas Skinner died to- 
wards the end of 1864, and, following the 
narrative of events in the ae Gouncil 
judgment above referred to, it, appears 
that the Court of Wards took possession 
of the estate and held it till the year 1867 
when possession was handed over te the 
eldest son, Thomas Brown Skinner, who 
then proceeded to deal with the estate 
as if he were the absolute owner which he 
was not for reasons already stated. On 
the 10th November 1867. Thomas Brown 
Skinner executed a mortgage for Rs. 50,000 
in favour of the Seths. Out of this 
sum Rs. 43,291-14-3 were due on the 
mortgage of the Ist September 1863 execut- 
ed by his father. The balance he took in 


cash for the purpose of discharging’ certain’ 


debts which he owed. The same property was 
mortgaged as was described in the earlier 
deed-—the eighteen villages which were all 
mentioned by name and included Audhel, 
the village which had been omitted in the 
document of 1863. 

It is important to notice the conditions of 
this mortgage for it was provided that 
the names of the mortgagees were to be 
entered inthe revenue papers andit was 


further provided that the entire income of 


the mortgaged property was to be paid 
direct into the treasury of the mortgagees. 
It was declared that the mortgagees were 
to appoint a treasurer and two peons at the 
cost of the mortgagor and that the money 


which was collected from the villages was’ 


to be deposited with the treasurer without 
any diminution. Directions were then 


given regarding the application of the in-’ 


come after it had been so receive? in 
deposit. After payment of Government re- 
venue, patwari's fees and the usual village 
expenses, the balance was to be applied in 
payment of the interest on the mortgage- 


money, the salaries “of the two peons and’ 


the treasurer appointed by. the mortgagee 
and the,salaries of the mortgagor's own 
servants and karindas. 
mained after providing for these charges, 
it was to be applied in reduction of the 


principal sum. Another provision was’that if. 
any of the karindas of the mortgagor acted’ 


If any surplus re-' 
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against the wishes of the mortgagees, he 
was to be dismissed on°%a complaint being 
made by the treasurer, It is not necessary 
to refer to any of the other terms ‘of this 
document, but it will be observed that the 
reult of the arrangements just mentioned 
was .to put the mortgagees in complete 
control of the revenues of the mortgaged 
estate as effectively as if they had been put 
in actugl physical possession and it was no 
doubt forthis reason that it was stated in 
` the Privy Council judgment that this mort- 
gage of 1867 executed by Thomas Brown 
Skinher was a mortgage with possession. 
What their Lordships say with reference to 
this transaction is : | 
. “At that time there was due on the mort- 
age for Rs. 50,000 granted by his father, 
‘Thomas Skinner, a sum of Rs. 43,000. The 
*mortgagees were placed in possession by 
him (Thomas Rrown Skinner). and he also 
himself borrowed further sums in that year, 
in 1869 and in 1872, and granted mortgages 
* over the properties therefor. 

The next thing to be noticed is that on 
the 20th December 1872, Seth Lachman Das, 
who was then the representative of the mort- 
gagees purchased in execution of simple 
money decrees obtained by other creditors 
five of the villages which he held in mort- 
gage. The sale certificates are all printed 
in the paper-book of F. A. No. 127 of 1907, 

ages 13 A et seq. Those five villages were 
SA Ghori Bachhera, Sunpehra, 
Gangola and Salebpur. In the certificates 

- .the property acquired by purchaseis the 


‘Judgment-debtor's equity of redemption” 
The judgment-debtor 


ih all five villages. 
was Thomas Brown Skinner. We hear 
“nothing more ofthese properties until we 
. come to the 2 ith December 1893. on which 
. date Seth L&uchman Das made a mortgage in 
_. favour of the Nawab of Rampur to secure a 
«debt of 15 lakhs of rupees. This was a 
.emortwage with possession and among the 


sitems.of property mortgaged were the, 


five villages mentioned aboye. Theré can 
-be no doubt that im the mortgage-deed 
these villages were described by the Seth as 
‘s+ being his own property» . He distinctly calls 
- them his own and says he is mortgaging 
-them with all the proprietary and zemin- 
dari rights, and in the schedulé attach- 
ed to the mortgage he sets out the value 
of Gach village and says that all five are 
worth -Rs, 1,738,100. ‘hat is obvieusly a 
valuation of the proprietary ‘rights. This 
document of moytgage is jo be found at 
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page 17-R. of the paper-book of F. A. No. 127 


- of 1907. - 


Then we come toa document, dated the 
24th September 1903, at page 29-R of the 
same record. This isa conveyance by the 
Seth of certain of the properties already 
mortgaged to the. Nawab. It seems that 
the Seth, being unable to keep down the 
interest on the mortgage-debt, determined 
to sell the property or most of itin satis- 
faction of the debt. The property conveyed 
included the five villages of which we have 
been speaking and so they passed: to the 
Nawab of Rampur. On the llth April 1904 
the Nawab conveyed these villages to 
Naunihal Singh fora sum of Rs. 1,77,000. 
The deed is printed at page 35-R of the 
printed record of F. A. No. 127 of 1907 and 
in it the Nawab, after reciting the convey- 
ance made to him by the Seth, describes 
himself as the absolute owner. These then 
are the facts upon which Naunihal Singh 
relies in support of his plea of limitation 
raised under Art. 134 and the question is 
whether he is entitled to the benefit of that 
Article. la my opinion he is. i 

It has been argued before us that Art. 134 
cannot apply because the mortgage of 1863 
was not a mortgage with possession and 
because the mortgagees did not obtain pos- 
session under that mortgage but under the ° 
later and independent mortgage of 1867 
executed by Thomas Brown Skinner. Accord- 
ing to this argument Art. 134 must be 
so read as to mean thatthe property Which 
has been mortgaged must have been, in the 
first instance, mortgaged with possession 
and that the transfer referred to must bea 
transfer made by a mortgagee who has 
acquired possession under the mortgage. I 
cannot construe the Article in this way. It 
deals with transfers of property which has 
been mortgaged. The Article does not say 
“mortgaged with possession.” I agree, of 
course, that the suits referred to in the 
Article being suits for possession, it must 
be assumed that when such asuit is brought : 
the defendant-transferee is in possession. | 
also think it-reasonable to hold that the 
transfer which he has taken must have been ° 
one which ‘placed the transferee in posses- 
sion and that consequently where the trans, 
feror is a mortgagee he must have been 
in possession of the mortgaged property at 
the time he made the transfer. But I am 
not prepared to accept the argument that 
the possession which the transferor has at 
the time of thetransfer must necessarily have 
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been acquired under the mortgage original- 
ly made in his favour. lt seems to me that 
even if the mortgage was a simple mort- 
gage:and if the mortgagee subsequently. 
gets possession of the mortgaged property, 
otherwise, as for example, by purchase in 
execution of a simple money-decree obtain- 
ed by another creditor, the Article will still 
apply if it is established that at the time 
the transfer is made the mortgagee was 
in possession, no! matter under what 
title. The Article is designed for the pro- 
tection of a transferee who has been led by 
a mortgagee to believe that he is acquir- 
ing not merely mortgagee rights but a full 
proprietary title. To quote the words of 
theirLordships of the Privy Council in Rada- 
nath Das v. Gisborne & Co. (2), in construing 
the cognate section under the old Act XIV 
of 1859 “purchaser must mean some person 
who- purchases that which is de facto a 


“mortgage upon a representation made to 


him and in the’ full belief thatitis not a 
mortgage but an absolute title.” 

If that is so, I fail to see why it should 
make any difference to the purchaser (now 
the transferee) whether the possession which 
his transferor has at the time of the trans- 
fer arose directly out of the mortgage or 
was, prior to the date of transfer, acquired 


- Jn some other way. The possession is there 


. 


_and isthe principal factor in determining 


the belief ofthe transferee that his trans- 
feror is giving him a full proprietary title, 
The transferor could not very well purport 
to confer such a title if-he were not in 
actual possession. I do not see why the 
transferee should be bound to inquire how 
that possession was obtained, for under the 
law as it now stands the transferee is not 
required to show bona fides, which was neces- 
sarv under the law as it was when the case 
of Radanath Doss v. Gisbornes Co. & (2) was 
decided. The alteration in the law appears 
to have been made advisedly in order to 
exclude tha notion that absence of notice 
of the real owner's claim was necessary to 
ehable a purchaser to claim the protection 
ofthis Article. But I am told that this 
Gourt has decided in favour of the inter- 
pretation of Art. 131 relied upon by the 
learned Counsel for the plaintiff-respodent, 


‘ad I am referred to the Bench decision in 


v. Budhsain (3). I 
6 B.L. R. 530; 15 W. R. P. C. 24; 


the case of Ram Piari 
(2) 14 M. L A. 1; 


ee P. ©. J. 397; 2 Sar. P. O. J. 636; 20 E. R. 687 


(3) 61 Ind. Oas. 546; 43 A. 164; 18 A. L. J. 995; 2 U. 
P. L. R. (A) 332. kak 
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‘cannot accept the argument. At page 167* 


of the report after referring to the purpose 
of Art 134, the learned Judges say that the 
transfer referred to in Art. 134 is a transfer 
with possession or followed by possession 
asa necessary incident or ingredient of its 
and they cite-another -judgment of this 
Court in support -of -this observation: 
Husaini Khanam v. “Husain: Khan ° (4). 
This observation is in my judgment-np au- 
thority for the proposition now pnt forward. 
The “transfer” to which reference is made: 
is obviously the transfer made by the mort- 
gagee,and, as] have already indicated. L 
agree that the mortgagee when he comes te 
make the transfer, must be in a position to, 
hand over: possession, which he cannot do 
unless he has got it himself. - But the ohser- 
vation cannot be deemed to embrace the 
transfer made to the mortgagee inthe first 
instance and to mean that the mortgage must 
have been a mortgage with possession under 
which the mortgagee entered either at the 
time the mortgage was granted or subsequ- 
ently. < 

But, apart from this, let us see how the 
matter stands in this case’ How did the 
mortgagees, whose representativeafterwards 
sold to the Nawab of Rampur, obtain pos- 
session of these five villages. 

It is said that they acquired it under the 
mortgage executed by Thomas Brown Skin- 
ner in 1867 and also under the purchases in 
execution madein the year 1872 and not 
under the mortgage of 1863 made by Tho- 
mas Skinner. : 

I do not think this statement is borne out 
by the facts. 
that in the deed of 1863 the mortgagor co- 
venanted to hand over possession in ease he 
failed to discharge the entire mortgage- 
debt by the end of Decémber of that year. 
There can be no doubt that the debt was not 
so discharged, forit is proved that in 1867, 
when Thomas Brown Skinner executed his 
mortgage, there was still outstanding a 
sum of Rs, 43,000%dt on the earlier mort- 
gage in respect*of which the mortgagees 
were entitled. to take possession. Thomas 
Brown Skinner, to sécyre this debt and a 


further loan of Rs. 6,000 odd, makes the © 
‘mortgage of the 10th November 1867 and 


places thesnortgagees in complete control 
of the income of the mortgaged property, 
and I recall here what their Lordships ef 


(4) 29 A71; (19073A. W.N. 133; 4 A. L. 4. 375. 
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I have already pointed out ' 
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the Privy Council said yegarding this arran- 
gement. They said that the mortgagees 
were placed in possession by him (i. e. 
Thomas Brown Skinner), If this is so, 
did the mortgagees take possession under 
the. mortgage of 1863-or the mortgage of 
1867? That they were entitled to have pos- 
session under the earlier mortgage is clear. 
Is it to be said then that notwithstanding 
this the mortgagees’ possession was acquired 
not under the earlier, but under the later 
mortgage, a transactien quite independent 
of the first ? That was evidently not the 
opinion of their Lordships of the Privy 
Council, At page 225 of the report in 
Richard Ross Skinner v, Naunthal Singh (1) 
they say . 

“But the case, in their Lordships’ view, 
stands in a very different position with re- 
gard to the rights of mortgagees and their 
successors under mortgagts granted, not by 
the appellants’ brother, but by the appel- 
lant’s father, Thomas Skinner. With re- 
gard tothe appellant’s brother, it is decided 
by this judgment that the estate which he 
possessed was that of a tenant for life, 
and that mortgages proceeding in respect 
of debts incurred by him could not affect 
the estate beyond his life. Even if it be 
supposed that after he, Thomas Brown 
Skinner, came into possession he granted 
mortgages in renewal of those granted by his 
father and the outstanding rights of the 
mortgagees could not in justice or equity 
be prejudiced thereby. To do so would be 
to operate a substantial defeat of the rights 


' of those mortgagees and to imply, what 


certainly never was the intention of any of 
the parties to the transaction, that by the re- 
newal of a mortgage by a person with a limit- 
ed interest in the estate the intention was 
to operatea discharge of debts effectually 
secured upon the radical right.” 

It seems to me, therefore, that the mort- 
gége of 1863 being still alive in 1867 and 
the mortgagees being ynger that mortgage 
entitled to get possessiqn, the possession 
delivered by Thomas Brown Skinner in 1867 
must be referred to that right and the mort- 


> gagees were, therefore, in possession of the 


mortgaged property from that time under 
Thomas Skinner’s mortgage of 1863 and 
quite apart from such possessfon as was 
subsequently gained by the :auction-pur- 
chases in 1872 under the decrees obtained 
against Thomas Brown Skinner. * e 

In this viéw, therefore, even if the con- 

Page of 89 Aw bd.] eo D 
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struction of Art. 134 propounded by the © 
learned Counsel for the plaintiff-respondent 

be accepted, the conditions necessary to 

give the, purchaser the protection of Art. 

134 are fulfilled. Ihave referred to thesale 

of the mortgaged property to the Nawab of 

Rampur in 1903 and to the sale by him to 

Naunihal Singh in 1904. When Seth Lach- 

man Das sold to the Nawab in 1903 he was 

in possession of these five villagesand had 

been so for over thirty years. He purport- 

ed to convey an absolute title to the Nawab, 

and no doubt believed that he had a right 

todo so on the understanding, mistaken 

though it was, that he had acquired the 

proprietary right by the purchase of Tho- 

mas Brown Skinner's equity of redemption 
in the year 1872, That the Nawab gave 

valuable consideration for the sale is clear- ` 
ly established, as is also the fact that in the 

following year, 1904, Naunihal Singh paid. 
the Nawab Rs. 1,77,000 for the full propriet- 

ary interest in these villages. For these 

reasons I hold that the plea of limitation 

raised under Art, 134 must prevail and that - 
Naunihal Singh is not liable to be ejected 
now ina suit for redemption of the mort- 
gage of 1863. 

It may be noted here that this plea of 
limitation was not available to Naunihal 
Singh in the suit which Richard Ross Skin. 
ner brought against him in 1906 and which 
was decided by their Lordships in the year 
1913. By that time the period of twelve 
years, reckoning from the date of the sale 
by the Seth to the Nawab of Rampur (the 
24th September 1903) had not expired. 

The appeal of Naunihal Singh must, there- 
fore, be allowed and the decree of the lower 
Court reversed in so far as it awards the pos- 
session of the five villages Gangola, Saleh- 
pur, Neknampur, Ghori Bachhera and Sun- 
pehra to theplaintiff. The decision relieves 
me from the duty of examining the other - 
question which was argued on behalf of the 
appellant Naunihal Singh, namely, the 
question of how the account on the mort: 
gage should be taken. As Naunihal Singh, 
is found to be entitled to retain possesston 
of these five villages, he has no interést in 
the amount which the plaintiff is liable to 
pay. 
As regards the other appellant Nawab 
Mukarram Ali Khan, who is represented by 
Mr. Girdhari Lal Agarwala, all that need be ` 
said is that he is entitled to no relief under 
this appeal. He claims to be entitled to 
retain possession of one item of. the mort 
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gaged property only, viz, Mauza Daula 
Rajpura, and as things stand at present, he 
has got what he wanted, for the suit, in so 
far as it concerns this village, has been 
declared by the Subordinate Judge to have 
abated. I have already mentioned that no 
other appellants except these two have beem 
represented before usin this appeal (i. ¢., 
F. A. No. 86 of 1924). . 
In F. A. No. 494 oF 1922. 

This appeal is without substance and 
must fail. The appellants are three of the 
defendants. Gobind Sarup, nand Sarup 
and Chand Sarup. They are in possession of 
a 10-biswa share of Mauza Mathurapur, one 
of the mortgaged items which they claim to 
have acquired as auction-purchasers in exe- 

-cution proceedings. To explain the nature 
of the defence set up by these persons it is 
necessary to state the following facts: Ric- 
hard Ross Skinner. who had sued for re- 
demption in 1906, died on the 15th August. 
1913, afew months after the decision of 
their Lordships of the Privy Council Their 
Lordships had directed the suit of Richard 
Ross Skinner to be remitted to the High 
Court to be dealt with upon the footing that 
the rights under the moitgages granted by 
Thomas Skinner should be satisfied by pay- 
ment being made to the mortgagees or their 

‘successors. On such payment being made 
within a time to be fixed, Richard Ross 
Skinner was to be given a decree for pos- 
session; on failure to pay, his suit was to be 
dismissed. Beforethe investigation neces- 
sary’ to give effect to these orders could be 
held, Richard Ross Skinner died and hav- 

-ing left no legal representatives who could 
continue the claim, the suit abated. An 

-attempt was made by his brother, George 
-Corbyn Skinner, to get leave to continue the 
suit but this failed for the reason that his 
title as a life-tenant was quite independent 
of that which his brother had held. Having 
failed in this attempt, George Corbyn Skin- 
ner brought in his own right a suit for re- 

‘demption which never reached the stage of 

- decision owing to his death on the Ist De- 

ecember 1919. 

Now in the suit which was brought by 

` George Corbyn Skinner these three appel- 
lants in F. A. No. 494 of 1922 were im- 
epleaded as defendants. In the course of 
that suit a compromise was effected between 
George Corbyn Skinnerand thesedefendants 
in accordance with which apparently they 
were allowed. to retain possession of a 10- 
=biswa-sharé in Mouza Mathurapur, one of the 
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items of property mortgaged. In the present 
suit they set up thjs compromise as a bar to 
the claim of the plaintiff in respect of this 
property. The Subordinate Judge overruled 
this defence being of opinion that no agree- 
ment entered into between George Corkyn 


Skinner and these defendants could bind . 


the plaintiff in the present action. This 
was without doubt a correct decision, for 
Georga Corbyn Skinner being only a life- 
tenant no act of his could be binditig upon 
the plaintiff in the present suit, She was 
not claiming under George Corbyn Skinner 
but under an independent title. 

_ The appellants seek to raise this plea again 
in appeal, but forthe reason just given, it 
cannot succeed. First Appeal No. 494 of 
1922, therefore, fails. The result, therefore, 
is as follows, 


First Appeal No. 86 of 1924 succeeds so far, 


as the claim of Kunwar Naunihal Singh 
is concerned and the dećree of the lower 
Court is reversed to this extent that itis 
declared that the suit of the plaintiff fails 
and is dismissed with respect to’ the five 


villages Gangola, Salehpur. Neknampur, . 


Ghori Bachhera and Sunphera. The decree 
of the Court below will be amended accord- 
ingly. As regards costs I decline to make 
any order in favour of Kunwar Naunihal 
Singh either here orin the Court below. He 
has succeeded on a’ plea of limitation 
which was not raised inthe Trial Court 
and in this Court he failed to have trans- 
lated and printed the evidence by which 
he sought to support the plea of limita- 
tion raised here. In other respects F. A. 
No. 86 of 1924 fails and is dismissed with 
costs in this Court against the answering 
respondent (the plaintiff) including fees 
on the higher scale. First Appeal No. 


494 of 1922 fails and is dismissed with costs. 


Kanhaiya Lal, J.—I agrée generally 
with the conclusions at which my learned 
brother has arrived and only wish to add 


a few observations in regard to the precise ' 


bearing of Arts, 134 and 140 of the Indian 
Limitation Agt on the subject-matter in 
issue in these appeals: The mortgage sought 
to be redeemed was effected by Thomas 
Skinner on the lst September 1863 in favour 
of the firm of Seth Lakshmi Chand and Seth 
Govind Das of Muttra for’ Rs. 50,000. The 
mortgagS money was re-payable with in- 
terest at Re. 1 per cent. per mensem 
by the 3lst December 1863 and in cas6 of 
defaule it was fo bear interest at 1} per 
cent. per mensem from the date of its 


e e 
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execution, There wasa further covenant 
that theinterest shall be regularly paid 
every half year and thit similar payments 
willbe madetowards theprincipal year after 
Sear till the entire mortgage money was 
paid up; and that if the mortgagor failed to 
pay the principal-and interest from the 
profits of his property, as provided in the 
mortgage-deed, heshall put the mortgagees 
in possession and occupation of the hy- 
pothecated villages so that they might 
recover the principal and interest by taking 
the property under their own management 
and supervision. In other words, the mort- 
gags was a simple mortgage convertible 
into ausufructuary mortgage on the hap- 
pening ofa certain contingency. 

Thomas Siknner died in November 1864 
leaving a Will, cls. 4 and 5 of which*provid- 
ed that his private zemindari which had 
been granted to him by the Government as 
a reward for the services rendered during 
the rebellion of 1857, and all villages, 
houses and other property added by him 
from time to time to the original grants, 
shall on his demise descend to his éldest 
son, Thomas Brown Skinner, and to his 
lawful male children according to the law 
of inheritance and in the event of the eldest 
son, Thomas Brown Siknner, dying without 
lawful male children, the same shall des- 
cend to the next male heir of the testator; 
and should all his sons die without lawful 
male children, it shall descend to his female 
children orin the event of their death, 
to the female children born in wedlock of 
his sonsin succession. 

By virtue of this Will Thomas Brown 
Skinner took possession of the estate from 
the Court of Wards which had meanwhile 
taken charge of it. On the 10th November 
1867 he executed a mortgage in favour of 
the Muttra*firm, the proprietor whereof was 
now Seth Govind Dass, for Rs. 50,000 out 
of which Rs. 43,294-14-3 were credited on 
account of principal and interest due to the 
said firm on account of a previous mortgage 
and the balance was ta en,by him in cash 
for his own purposes. The same property 
which had been previously mortgaged was 
hypothecated again and it was provided 
that the mortgagors shall get the name of 
the mortgagee entered in the revenue papers 
in respect of the mortgaged viMlagesand 


that the karindas and servants of the. 


mo?tgagor shall make collections and assess- 
ment in respect of the same of their own 
authority, but-a treasurer and-two peons 
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shall be appointed on behelf of the mort- | 
gagee to supervise the collections and take 
charge of the money so realized, to be 
applied after payment of the Government 
revenue, the patwari's fee and the village 
expenses besides the cost of collection in- 
cluding the salary of the treasurer and peons 
of the mortgagee, in the reduction of the 
principal and interest due on the mortgage. 
There was a further provision that the 
accounts of the debt andthe receipts and 
disbursements of the mortgaged villages 
shall be made up six monthly and that if 
any of thé karindas and servante of the 
mortgagor acted against the wishes of the 
mortgagee, he shall be liable to dismissal 
and the mortgagee shall have power to 
make collections and assessment on his own 
account. A 

In 1872 and 1873 Seth Lachman Das, the 
successor of the mortgagee, purchased some 
mortgaged villages in execution of certain 
decrees for money held by other persons 
against Thomas Brown Skinner and beliey- 
ing himself to have become thereby the 
absolute .owner of those villages and to 
he competent to deal with them as if 
they were his own property, he, on the 
26th December 1898, as the surviving 
member of the family of the mort- 
gagee, mortgaged the said villages along 
with other properties with the Nawab of ° 
Rampur. On the 24th September 1903 he ` 
sold the same to the Nawab of Rampur 
who in turn sold five of the villages now 
in dispute on the llth April 1904 to*Nau- 
nihal Singh defendant for a sum_ of 
Rs. 1,77,000, describing himself as the abso- 
lute owner of the properties conveyed. 

It is urged on behalf of Naunilial Singh 
that he was a transferee in good faith and 
for consideration from the Nawab of Rampur, 
who had purchased from Seth Lachmi Das 
the absolute rights he claimed to have 
acquired at the auction-sales aforesaid and 
that he is protected by Art. 134 of the Indian 
Limitation Act from being made liable 
to aclaim for redemption in respect of the 
original mortgage ofthe lst September 1863. 
Meanwhile Thomas Brown Skinner die 
without leaving any male issue. In 1906 a” 
suit was brought by Richard Ross Skinner 
for the possession of the estate which was in 
the hands of transferees, and it was held 
by their Lordships of the Privy Conncil 
eventually, on a construction.of the Will of 
Thomas Skinner, that Thomas Rrown Skin- 
ner had only a life-estate and that the 
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mortgage granted by Thomas Skinner was 
ineffectual to convey or give any right over 
any. estate except the tenancy for life of 
which Thomas Brown Skinner. was possess- 
ed. Their Lordships remanded the suit for 
determining the amount of the mortgage 
money due under the mortgage granted by 
Thomas Skinner. But before the suit 
could be ré-heard Richard Ross Skinner 
died without leaving any male issue and as 


he too had only a life-interest in the estate ` 


his suit abated. A fresh suit for redemp- 
tion was then brought by George Corbyn 
Skinner, the nextson and heir of Thomas 
Skinner, but he too died before the decision 
ofthe suit. The present suit was then filed 
by Alice Georgina Skinner, the daughter 
and next heir of Thomas Skinner, for the 
redemption of the mortgage of the lst Sep- 
tember 1863 and it is evident that, but for 
Art. 134 of the Indian Limitation Act, the 
suit would be within time under Art. 148 
read with Art. 140 of that Act. As between 


the transferees and the present plaintiff no. 


question of: adverse possession can arise, 
because under Art. 140 of the Indian Limi- 
tation Acta remainderman or devisee can 
sue for possession of immovedble property 
devised to him within 12 years from the 
date when his estate falls into possession. 
Once a person enters as a tenant for life 
he cannot hold adversely to the remainder- 
man. An adverse possession for any length 
of time against a tenant for life is similar- 
_‘ly ineffectual against the reversioner or re- 
mainderman whose right to possession only 
accrues on the death of the ténant for 
life, 

Article 134, however, allows ‘only a period 
` of 12 years fora suit to recover possession 
of immoveable property mortgaged and sub- 
sequently transferred by the mortgagee 
for a valuable consideration to be comput- 
ed from the date of such transfer. [t 
applies to cases where the mortgagee pur- 
ports to transfer what he is not compe- 
tent tn alienate, that is, an interest greater 
than that of a mortgagee, and it presuposes 


-a mortgage with possession or followed by: 


posse:sion as a necessary incident or in- 
gYedient of it, because a mortgagee who is 
- not in possession cannot transfer possession 
to another or give what he doss not possess. 
If the mortgagee acquires possession in 
some other capacity, the transfer of posses- 
sion will be deemed to have been made in 
“the capacity in which it was (rightly or 
wrongly) acquired and such acquisition 
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cannot be attributed to the mor taage where 
the mortgage itself i ig & simple mortgage or 
a mortgage “not entitling the mortgagee to. 
possession by virtue of its incidents or, 
terms, 

In this case ees villages in question’ werg 
purchased by Seth Lachmi Das at auction 
sales in exécution of certain decrees for 
money against Thomas Brown Skinner who 
was afterwards found to have had only a life- 
interest therein. Itis stated on beh&lf of 
mortgagee that he got possession after the 
auction-purchases in 1572, but the plaintiff, 
states (para. 8 of the plaint) that the mort- 
gagee used to manage the property and 
make collections under the usufractuary 
mortgage effected by Thomas Brown #kin- 
ner on the 10th November 1867. in lieu 
of the moneys due on the mortgage of the 
lst September 1863, and certain other mort- 
gages, and inasmuch as the mortgage of the 
10th November 1867, cannot be deemed to 
operate beyond the lifetime of Thomas 
Brown Skinner, the possession of the mort- 
gage must be deemed to have continued 
after his death under the mortgage of the 
Ist September 1863 now sought to be re- 
deemed. ‘here was a provision in the 
mortgage-deed of the Ist September 1863 
entitling the mortgagee to obtain posses- 
sion if the principal and interest due there- 
on were not regularly paid. During the 
previous litigation which went up to the: 
Privy Council it does not appear to have 
been disputed that the mortgagee was 
placed in possession of the mortgaged pro- 
perty by Thomas Brown Skinner under the . 
mortgage of the 10th November 1867 and 
as that mortgage, failed to be operative 
beyond the life time of Thomas Brown 
Skinner who died in 1900, it follows that 
the possession of thé disputed villages qua 
the mortgagee’s interest must be deemed. 
to have been held after that date under the 
mortgage of the Ist September 1863, which 
it sought to re-pay. The mortgagee, hoty- 
ever, believed hiņseļf to have acquired the 
interest of the mertgagor by his purchases 
at auction sales of 1872 ‘aud 1873 in execu- 
tion of the decrees for money held by cer- 
tain other persons against Thomas Brown 
Skinner; and the real position of the rights 
of the parties was not discovered till the 
correct cor truction to he placed on the 
Will of Thomas Skinner was determined hy ~ 
their Lordships of the Privy Council’ on 
the 4the March 1913. Till then the period 
of limitation. allowed by -Art. 134 of 
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the Indian Limitation Act for a suit for 
possession of immoveable property mort- 


_ gaged and then traisferred.by the mort- 


‘gagee to another person for valuable con- 


* sideration had not expired in-respect of 


the transfer made by Seth Lachhman Das 
“of what was described as an absolute right 
in favour of the Nawab of Rampur or that 
made by the latter in favour of Naunihal 
Singh. The object of Art. 134 is to protect 
_traneferees for value who have purchased 
Jan interest larger than that possessed by 


. the transferor and have been allowed to 


-remain in possession and enjoyment of such 
larger interest for a period of more than 
-12 years. In fhe matter of the mortgaged 
properties so transferred, it controls Art, 148 
of the Indian Limitation Act in the same 
way as it controls Art, 140. If the mort- 
.gaged property is in possession not of the 
.mortgagee but in that of a transferee from 
him who claims to have purchased larger 
interest therein for consideration, what a 
“man is not allowed to do under Art. 148 
of the Indian Limitation Act, he cannot be 
allowed to do under Art. 140 after such 
.possession has been held for more than 
19 years. The question is not free from 
difficulty but in view of the equities of 
_the case and the long and continuous liti- 
. gation which the transferee had to face both 
before his possession of 12 years was com- 


`. pleted and afterit there is no ground for 


allowing the remainderman to oust him 
“after such period has expired. It may be 
„that Richard Ross Skinner was suing for 
_possession of the disputed property as much 
in his own interest as that of his succes- 
‘sors, but the order refusing to allow sub- 
‘stitution after his death was not challeged 
“and allowed to become final and a re- 
“mainderman who sues for the redemption 
of the mortgage cannot escape the conse- 
` quences which Art. 134 preseribes. 

:. In regard to the other matters raised in 
“either of these appeals I have nothing to 
_add to the decision of my learned colleague 
“with which I am in’agreement. I agree, 


. ` therefore, in the order proposed, 


.. Z. K. Decree modified. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Srconp CIVIL APPEAL No, 229 oF 1924. 
September 5, 1925. 

Present :—Mr. Kotval, A. J. O. 
Musammat ZUKOOBAI—Dsrenpant— 
APPELLANT 
Versus 
BHALSINGH—PLAINTIFF—RESPONDENT. 
Set-off—Contribution, suit for—Rent-decree paid off 
by co-tenant—Suit to recover share of other co-tenant 
—Demands arising out of different transactions, 
whether can be set off—Plaintiff managing tenancy 
lands asagent subsequent to period included in rent~ 
decree, effect of. , 

Plaintiff and defendant were co-tenants of certain 
occupancy fields. The landlord sued them for arrears 
of rent in respect of ‘certain years and obtained 
a deoree which the peat paid up. Plaintiff 
then sued the defendant to recover the latter's 
share of the decretal amount. The defendant ad- 
mitted liability in respect of the amount claimed but 
resisted, the claim on the ground that the plaintiff 
was the manager of the tenancy lands and was liable 
to account for the profits thereof up to the date of 
the institution of the suit and could not, therefore, 
sue torecover what could only be anitem of debt 
against the defendant in the account to be rendered 
by the plaintiff. It was found that if the plaintiff 
was managing the tenancy lands as the defendant's 
agent such management commenced after the expiry 
of the years in respect of which the rent-decree 
satisfied by the plaintiff had been obtained by the 
landlord: ; 

Held, that the defendant could not insist on having 
a demand not arising out of the agency treated as 
a debit item in any account that the plaintiff might 
have to render in respect of his agency, nor could 
the defendant claim an equitable set-off in respect 
of such demand, since the demands of the plaintiff 
and the defendant had not arisen out of the same 
transaction. [p. 75, cols. 1 & 2], : . 

Second appeal against a decree of the 
District Judge, Nimar, dated the 8th of 
March 1924, arising out of the decision of 
the Munsif, Seoni Malwa, dated the 6th of. 
October 1923. oo 

Mr. M. R. Bobde, for the Appellant. 

Mr. S. B. Gokhale, for the Respondent. 

JUDGMENT.—(September 2nd, 1925), 
—The plaintiff and the defendant are co- 
tenants of certain occupancy fields. The 
landlord sued them for arrears of rent 
for the last kist of Sambat 1971, both - 
kists of 1972 and 1973 and the first 


` kist of 1974 and obtained a decree which 


the plaintiff paid up by instalments be- 
tween the 10th February and Ist May 
1920. The plaintiff sues the defendant-for 
half the amount with interest, The defand- 
ant admitted her liability for half the rent . 
but resisted the claim on several grounds 
of which the one now material is that the 
plaintiff was the manager ef the fields, 
-that he was-as such liable to account for 
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their profits up to the date of the institu- 
tion of the suit and that he could not sue 
to recover what could only be an item of 
‘debt against the defendant in the account 
to be rendered by him. The plaintiff deni- 
ed that he was in possession or that there 
were any profits up te the year 1977. He 
admitted that he was liable to account for 
the profits of 1977 and subsequent years 


but denied that he was bound to treat the , 


payment as an item of debit in an account 
of the profits. It has been found that up 
to Sambat. 1976 ' the fields were with a 
stranger who had been put in possessien 
by the defendant’s husband and the plaint- 
iff and that there were no profits therefrom 
“prior to that year. 


The Trial Court found that the plaintiff 


was not the manager and that he could sue 
for half the decretal amount paid by him 
without accounting for the profits subse- 
quent to 1976 and decreed the claim. © The 
- lower Appellate Court has not given any 
‘specific finding that the plaintiff was not 
the manager Sat has upheld the Trial 
Court's decision. The defendant appeals. 
The sole question in appeal is whether 
‘the plaintiff could only recoup himself by 
debiting the amount to the defendant in 
an account of the profits or recover it by a 
_ separate suit. If the plaintiff was the 
manager on behalf of the defendant it is 
not disputed that he could not sue sepa- 
‘rately for the amount paid by him on 
_defendant’s behalf. It is, however, con- 
tended that this item has nothing to do 
“with the question of accountability as a 
manager. 
It.is clear from the facts of the case that 
“up to the year 1976 the plaintiff was not 
and could not have been the manager, for 
.the land having been putin possession of 
-a third party for the satisfaction of a debt 
by the consent of the plaintiff and the de- 
:fendant’s husband there was nothing to 
‘collect as income and nothing to manage. 
No importance can be attached to the casual 
statement in the plaintiff's evidence that 
. he “managed the lands” since the date of 
„the award. We do not know what the exact 
vernacular word used by the plaintiff which 
has been translated as “managed” was. 
. kn any caseit cannot be construed to mean 
that he was managing the lands as the 
agent of the defendant. Assuming that 
after 1976, the plaintiff was acting as the 
‘agent of the defendant in the management 
` ofthe land the defendant cannot insist on 
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having a demand not arising out of the 
agency treated as, a debit item in any 
account that the plaintiff has to render. 
Nor can she claim an equitable set-off iņ 
respect of it since the demands of the 
plaintiff and the defendant cannot be sajd 
to have arisen out of the same transaction. 
She could only make a counter-claim which 
she has not done here. e 

The decision of the lower Courts is 
correct. The appeal is dismisse€ with 
costs. ; : 

(September 5, 1925.)— The respondent files 
a cross-objection with regard to the interest 
which is disallowed by the lower Appellate 
Court. He contends that ashe alleged in 
the plaint that a demand of the amount 
claimed was made from the defendant and 
that it was not taken notice of by her and 
as the defendant did not deny the allega- 
tion she must be taken to have admitted 
it. The plaint states that demand was 
made several times but gives no dates, The 
plaintiff, however, files a postal acknéw- 
ledgement of an alleged notice which is 
not denied. This is dated the 25th August 
1922. The suit was filed on the 8th Feb- 
ruary 1923. The plaintiff may, therefore 
be allowed interest for the period between 
these two dates, No interest after the in- 
stitution'of the suit was asked for and none 
was allowed in the Trial Court. The decree 
of the lower Appellate Court will be modi- 
fied by adding interest from the 25th 
August 1922 tothe 8th February 1923 at 
l per cent. per mensem on Rs, 542-19-9. 
Costs of the objection will be paid and 
received according to failure and success: 

Z.K. Decree modified. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COUR. 
MiīsogLLaNEoUs Civiu APPEAL No. 4 or 1925. 

July 28, 1925. 3 
Present:—Mr. Findlay, Officiating J. 0, 
YADO AND OTHERS— DEFENDANTg— ` 
o APPELLANTS 


VETSUS 
AMBASHANKAR—Puarntire— 

h _ RESPONDENT, 

Cause of action—“Completed” and “continuous” 
causes of action—Prospective damages—Damages as 
bar profits, when recoverable. 

ere is a distinction between a completed ca 
of actioù which may yet produce damage in tuture 
anda continuous cause of action from which %on- 
tinuous damage steadily flows. [p. 76, col. 2, 

The term “prospective damages” is applied to the 
damages which are awarded to a plaintiff not as a 
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compensation for the ascertained loss which he has 
. sustained at the time of commencing his action but 
in respect of loss which,e it may reasonably be 
anticipated, he will sulfer thereafter in consequence 
of the defendant's act or omission. [p. 77, col. 1.] 

* A plaintiff is entitled to have prospective damages 
assessed only when the cause of action is complete. 
Ta the case of a continuous cause of action a suit 
for damages will lie every time damages accrue 
from the act, but prospective damages are not re- 


coverqble, for the cause of action is not the act but ` 


the damage arising therefrom. [p. 77, cols. 1 & 2.] 

A suit, therefore, for mesne profits as damages 
against’a trespasser in respect of agricultural land 
is premature if it is brought before the end of the 
agricultural year when the crops are gathered. [p. 76, 
cole 1&2) O, : en 

Appeal against a decree of the District 
Judge, Nagpur, dated the 16th December 
1924, in Civil Appeal No, 192 of 1924. 

Mr. D. W. Kathale, for the Appellants. 

Mr. A. V. Wazalwar, for the Respondent. 


JUDGMENT.—The plaintiff-respond- 
ent Ambashavkar sued the defendant- 
appellants Yado, Chimna ‘and Govinda in 
the Court of the first Subordinate Judge, 
-Nagpur, for Rs. 3,000 damagesin respect of 
his having been forcibly dispossessed of cer- 
tain sir fields on the 18th of June 1924. He 
claimed Rs. 3,000 damages on the ground 
that this would have been the net profit he 
-might have obtained from the fields by 
self-cultivation in the Fasli year 1334. 

The only ground we are now concern- 
ed with relates to a plea raised on behalf of 
the defendant-appellants that the agricul- 

. tural year for which the plaintiff had taken 
the lease had not ended when. the present 
suit was filed, and the crops in question 
had not even been gathered. The Judge 
of the first Court only took up the question 
of the prematurity of the suit and came to 
the conclusion that the plaintiff's claim was 
nothing more than one for the recovery of 
mesne profits, brought in consequence of 
ejectment from immoveable property, that 

“the suit was an ordinary one under Art. 109 
ofthe First Schedule of the Limitation Act, 

. that time thereunder ran until the cause of 
action was complete, and,that the profits 
had, therefore, notaccrued due. He accord- 

‘ingly dismissed the plantiff’s suit. The 
plaintiff appealed- to the Court of the Dis- 
trict Judge, Nagpur, and this Judge re- 
versed the finding of the first Court on the 
question of the prematurity of the suit and 

* remanded for the case for re-trial to the first 

‘Cgurt The defendants have now come up 


on appeal against the judgment of the Dis- ` 


trict Judge remandifig the case, ° ° 


The view taken by the lower Appel- 
_ e 
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late Court was thatit was open to the plaint- 
iff to sue for compensation for having been 
deprived, of profits which he would have 
derived from the fields, even although the 
Fasli year 1334 had not expired. The Dis- 
trict Judge regarded the suit, notas one for 
mesne profits but as one for’.damages for 
trespass upon land and he further held that 
in the circumstances of the case the plaint- 
iff was entitled to claim prospective dam- 
ages, | 
The question involyed in this appeal 
is not free from difficulty, but in connection 
with the matter of damagesit is necessary 
to- distinguish between a complete cause of 


-action which may yet produce fresh damage 


in the’ future, and continuous cause of ac- 


' tion from which continuous damage steadily, 


flows. Best, J., in -Richardson ¥. Mellish 
(1) remarks as follows :— . > 
“When the cause of action is complete, 
when the whole thing-has but one peck, 
and that neck has been cut off by the. act 
of the defendant, it, would be most mischiev- 
ous to say—it would be increasing litiga- 
tion to say—you shall. not, have all you are 
entitled to in your first action, but you 
shall be driven to bring a second, a third, or 
a fourth action for the recovery of your 
damages.” ` -> rea A ae 
ln such a case obviously, prospective 
damages can be allowed. The cause of’ 
action is thereon, so to say, complete and 
concluded, and the obvious undesirability 
in such a case of driving the plaintiff to a 
fresh suit for each and every result which 
arises from the completed cause of action 
needs no emphasis. Here, however, in the 
present instance a: trespass commenced in 
June 1924 and continues from day to.day, 
we thus find a cause of action which: is: not 
complete; the cause of action, so to speak, 
‘continues and goes de diein diem. As- 
suming the defendants to have been trespas- 
sers, for all one knows they might have 
repented .of their wrongful action long be- 
fore the crop was due to be reaped. The 
inconvenience which would result from al- 
lowing ina case like the present damages, 
which are undoubtedly based on the calcula- 
tion that the fields will yield a normal crop 
at a date after the suit was filed,.is too 
obvious to require emphasising. How. can. 
we be sure that some natural calamity might 
not occur. in the meantime, which would 
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totally destroy the crop, whether it was in 
the.possessién of the rightful owner or of 
the trespasser? --In Byjnath Pershad v. 
Badhoo Singh (2) Bayley and Macpherson, 
JJ...beld that where the amount of mesne 
profits cannot -be ascertained till after the 
‘end-of the year, the cause of action does 
not-arise till then. 
volume, [Koomaree Dossee, v. Bama Soon- 
duree Dossee (3)] Phear and Hobhouse, JJ., 
came to a somewhat opposite conclusion 
but the circumstances of that case were 
highly peculiar. There the defendant had 
cut down all the fruit-bearing and timber 
trees on the piece of land in dispute and 
had carried away or destroyed by briek- 
-making allthe fertile soil, The defendant, 
in short, had. not only caused damage to 
the plaintiff i in respect of past time but had 
-also. rendered it probable in the highest 
degree that.she- would .bs a loser in her 
‘possession of the land in future time. The 
circumstancesot that case were thus undoubt- 
edly unique and not at-all parallel to 
those of a case like-the present which isa 
normal one of a trespasser entering upon 
- the land, sowing it and hoping to reap the 
crop 

"The learned District Judge. bas relied 
on certain remarks made in Mayne on 
Damages, Yth Edition, page 453, and on 
Halsbury's Laws of- England, Vol. X, page 
306. There. Halsbury : defines “prospective 
~ damages” as follows :— 

“The “term ‘prospective. damages’ is 
applied to the damages which are awarded 
to a plaintiff, not as compensation for the 


ascertained loss which he has- sustained at 


.the time of commencing his a¢tion, but in 
-respect of loss which. ib may reasonably be 
anticipated. he will suffer thereafter in 
consequence of the defendant's act or 
omission.’ 


“ At page 310* of ie same eval however, 


the following remarks occur :— 

f “ A cause of action in respect of which 
a plaintiff is entitled to: have the prospec- 

„tive damiages assessed must be distinguish- 

ed from a continuing cause of action, that is 

to say, a cause of action which arises from the 

. repetition or continuance of acts or omis- 


sion¢of the same kind as that for- which: 


the action has been brought. Similarly, 
where the damage consequent on an actor 
_ (2) ae R. 486;.2B.L. R. S.N. 16; 1 Ind. Dee. 


(N. 8. 
8) 10 W. R. 202. 


“Page of Halsburys Laws of Itngland.—|Ed.] 
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-At page 202 of the same ` 
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omission rather thare the act or omission 
itself is actionable, then, as the action is 
only maintainable in respect of the damage, 
or is not maintainable until the damage is 
sustained, an action will lie every timé 
damage acerues from the act. In this case, 
prospective damages are not’ recoverable; 
for the cause of action is not the act, “but 
the damage arising therefrom.” > @ 

These remarks are, in my opinion fully 
applicable to the circumstances of the pre- 


. sent case. 


I have been. referred by the Pleader 
for the respondent to Ramasami Reddiv. 
Authi Lakshami Ammal (4). Abdur Rahim 
and Ayyar, JJ., therein held that a suit for 
mesne profits by a plaintiff’ who had been 
kept out of possession by the defendant, does 
not, for purposes of limitation, fall within, 
Art. 109 of the Limitation Act, when no 
profits have been actually received by 
defendant, and that such a suit is one for 
damages under Art. 39. Ido not see that 
this case has any direct bearing on the 
question which is before me, viz., whether 


‘or not the plaintiff in the present case is 


entitled to sue for prospective damages, 


- which is, in effect, what he has chosen to 


claim in the presentcase, If any damages 
or loss had been eaused to the plaintiff by 
the time of his bringing the suit, he would 
have been entitled to claim these in the 
plaint and he would further have been 
‘entitled eventually under O. XX, r. 12 (0), 
©. P. C., to mesne profits -even in the 
future He has, however, “ deliberately 
chosen not to pursue this course but has 
claimed a lump sum of damages which are 
admittedly based, and can only be based, 
on the assumption that if he had: been in 
possession of the land in this pafticular 
year, he would have reaped an average crop 
therefrom. For the reasons given above Tam 
of opinion that this has, in ‘reality, amounted 
to a suit for prospéctive damages and these, 
as I have already *slfown, the plaintiff is 
not entitled to claifa in the circumstances 
of the case. The cause of action was not 
over and done with, it was still continuing 
from day to day even. after the suit was 
filed, and itis dificult to undérstand why 
the plaintiff deliberately took this mistaken 
course of action. 

For the result the plaintiff has only” 
himself $oeblame. The judgment and 
decree of the lower Appellate Court are. 


(1) 8 Ind. Gas. 162; 34 WI. 502; (1910p M. W. N. G14; 
OM DR R5 
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accordingly reversed and instead a decree 
will issue dismissing the plaintiff's suit, the 
plaintifi-respondent must bear the defend- 
ant-appellants’ costs in all three Courts. 
.G R. D. Decree reversed, 
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MADRAS HIGH COURT. . 
Sxconp Orvin APPEAL No. 393 oF 1922, 
April 1, 1925. 
‘ *  Present:—Mr. Justice Ramesam. 
. VEPURI SUBBAYYA—P tarntiFrF No. 1 
—APPELLANT 
| VETSUS 
Tan SEORETARY or STATE ror 
INDIA ın COUNCIL REPRESENTED 
BY Tas COLLECTOR or KISTNA— 

Derenpants Nos. 1 AND 2—REsPONDENTS. 

- Water rights—Naiural stream flowing into tank-— 
fermanent system of irrigation—Persons irrigating 
ands from tank, rights of. 

A natural stream passing through a jungle area 

fell into a tank and then flowed out ina defined 
channel into a second tank, the water of which had 
been used by the plaintiff for more than 60 years 
for the irrigation of his lands. The outlet from the 
first tank had fallen into disrepair several years ago 
and the Government then proposed to repair the 
breach in such a manner as to stop the flow of the 
water from the first tank into the channel which 
conducted the water into the second tank from which 
the plaintiff had been irrigating his lands ; 
' Held, (1) that the channel system of the two tanks 
having formed a permanent feature of the irrigation 
system of the country and not being intended to be 
temporary and the plaintiff having utilized water for 
the use of his fields for more than 60 years he was 
entitled to the continuance of that flow into the second 
tank; [p. 79, col. 2.] 

. (2) that the Government were entitled to repair 
the breach in the outlet from the first tank inasmuch 
as there was nothing to show that in spite of the 
lapse of many years since the date of the breach the 
-Governneent had at any time abandoned the idea of 
restoring the breach or that they intended the state 
of disrepair to be permanent; [ibid.] 

(3) that the repairs must, however, be carried out 
im such a manner as not to interfere with the usual 
supply of water necessary to irrigate the plaintiff's 
lands from the second tawk. fibid.] - 


Second appeal against a decree of the 
Court of the Subordinate Judge, Kistna 
at Ellore, in A. 8. No. 318 of 1920, pre- 
ferred against that of the Court of the 
Additional District Munsif, Fillore, in 
O. S. No. 13 of 1920, (O. œ No. 917 of 

è 1916, Principal District Munsif’s Court, 
Ellore). 

Mr B. Somayye, for the Appellant. 

The Government Pleader; for the Re- 
spondents. 6 A 


VEPURI SUBBAYYA V. SECRETARY OF STATA FoR INDIA, 
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JUDGMENT.—The plaintiff is the 
appellant before me. The Ist respondent 
is the Secretary of State for India. The 
plaintiff is the owner of certain inam sur- 
vey fields in the village of Vemulapalli, - 
namely, Nos, 89, 97, 98, 100,103 and 104. 
These lands are irrigated by the water of. 
a tank called Mukkuvanigunta which is 
situated in, Survey No. 101. The plaintiff - 
is the owner of the tank and also of Survey > 
No, 102. The tank was filled by the 
water of a channel, which takes its rise’ 
from the hills near Gopavaram. Gopava- 
ram is the village immediately north- 
of the village of Ganapavorigudem and, 
the latter village is immediately north’ 
of Vemulapalli. All the three villages 
originally belonged to azemindar, but some - 
time before the middle of the last century. 
the zemindari ceased to exist and all the 
villages passed to the Government. The’ 
channel takes a definite shape according” 
to the old survey plan-of 1864 (Ex. XI) in: 
the field marked No. 34 and described as- 
a jungle. It then passes through the village. 
of Ganapavarigudem until it reaches a tank ` 
called Jangamgunta which was in the field : 
No. 45 of that plan. It escapes through a 
southern outlet of the said tank and ulti- 
mately falls into Mukkuvanigunta belong- 
ing to the plaintiff. Pà 

The -District Munsif found that the whole . 
course of the channel as described by me. 
above was a natural stream ànd had existed : 
for more than 70 years. The outlet of: 
Jangamgunta through which the water of 
the channel continues to flow southwards . 
was breached. The District Munsif found ` 
that the breach had existed for over 60° 
years from sometime prior to the vesting 
of the properties in the Govefnment. i 

The Subordinate Judge on appeal also. 
found that the portion of the channel south: 
of Jangamgunta and north of Mukkuvani- 
gunta had been existing during the last. 
60 or 70 years, An examination of the, 
whole record shows that it is impossible 
to say when the channel and two tanks, 
began to exist in the form in which ghey 
now exist. All that can be- said is that 
they must have existed in this shape for 
more than 70 years and have become a per- | 
manent topographical feature. After. the. 
breach of the southern outlet of Jangam- 
gunta, that tank lost its original shape: 
so far as the western side is concerned no 
water could be stored in tt, but on the 
western side a pond was formed which 
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formed the irrigation source to the lands 
of Ganapavarigudem. This state of things, 
namely, the tank being in a state of dis- 
repair, (the breach of the southern outlet 
not being repaired) must have led tothe flow 
of more water into Mukkuvanigunta than 
was originally intended;. but that it did 
flow and was utilized by the plaintiff for the 
irrigation of Survey Nos. 89, 97, 98, 100, 
103 and 104 for more than 60 years is found 
by the Cqurts below and cannot be now 
questioned in second appeal. I am not satis- 
fied with: the evidence that it was utilised 
for the irrigation of Survey No. 102 for 
asimilar period as the appellant claimed 
before me and this is the finding of the 
Courts below. The plaintiff has, therefore, 
acquired an easement by which he is entitl- 
éd to supply of enough water for the 
irrigation of his said lands (excluding Sur- 
vey No. 102). 


It has been suggested by the learned 
Government Pleader that the plaintiff 
could not acquire an easement as the por- 
tion of the channel beyond Jangamgunta 
carried only the surplus waters of that tank 
and he relied on Wood v., Waud (1), Ark- 
wright v. Gell (2), .Chamber Colliery Co. v. 
Hopwood (3), Mason v. Shrewsbury and Here- 
ford Railway Company (4) and Burrows v. 
Lang (5). Buti do not think these cases 
apply. I have already observed that the 
channel was really a small natural stream 
and though Jangamgunta tank is probably 
an artificial formation, it does not mean that 
the channel south of it is artificial and 
consisted only of the surplus waters of the 
tank, for, before the formation of the tank, 
the natural stream must have continued to 
flow southwards. The effect of the tank 
could be only to dam up the waters until 
they reached a certain height and then to 
permit their escape. But even if it were 
not so, I think the principle of the decision 
in Ramessur Persad Narain Singh v. 
‘Koonj Behary Pattuk (6) applies. The 


(1) (1849) 3 Ex. 748; I8L. J. Ex. 305; 13 Jur. 472; 
154 EY R. 1047; 77 R. R. 809. 

(2) (1839) 5 M. & W. 203; 2 H, & H. 17; 8 L. J. Ex. 
201: 52 R. R 671; 151 E. R. 87. 

(8) 1888) 32 Ch. D. 549; 55 L. J. Ch. 859; 55 L. T 
449: 51 J. P. 164, 

(4) 21871) 6 Q. B. 578 at pp. 584 587; 40 L. J. Q. B. 
293; 25 L. T. 239; 20 W.R. 14. 

(3) (1901) 2 Ch. 502; 70 L. J. Ch. 607; 49 W. R. 564; 
84 L. T. 623; 17 T. L.R. 514. 

(6) 4 O. 633; 6 L A. 33; 3 Sar. P. O. J. 856; 3 Ind. 
A oy 2 Shome L. R. 194; 2 Ind. Dec. (N. s.) 402 
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channel system and the two tanks having 
formed a permanent feature of the country . 
and not being intended to be temporary 
and the plaintiff having utilised the water 
for the use of his fields for more than 
60 years he is entitled to the continuance 
of that flow. In making this observation, I 
do not mean to say that the Government 
is not entitled to repair the breach at, A. 
Though .this breach is continued for more 
than 60 years, I donot think it can be said 
that the Government at any time aban- 
doned the idea of restoring the breach or 
that they ‘intended the state of disrepair to 
be permanent. The tank was not-shown in 
Ex, A, the survey plan of 1896, but the cor- 
responding Diglott Register Ex. B showsthat 
Survey No, 44/3 and Survey No. 45 corres- 
pondedto the old Survey No. 45 and were de- 
scribed in the last column as Jangamgunta, 
I think the Governmentare entitled to repair 
their tank and their channel and thereis , 
no duty on them to leave them as they 
existed in recent times. It is also unneces- 
sary for me to discuss the effect of Fischer 
v. Secretary of State for India (7), for, 
though the Government have got the right 
of repairing their own channels and tanks, 
they cannot do this so asto prejudice exist- 
ing rights, but so long a5 the plaintiffs’ right 
of irrigating his inam lands already men-' 
tioned is amply protected, it seems to me 
that a Court has no right of dictating to 
Government in what manner they shall 
carry out the repairs. Nor is the plaintiff 
entitled to insist that the outlet of the re-` 
paired tank should be at the exact identical 
spot where it existed before. 

lam not satisfied that this is a casein 
which itis enough to simply declare the 
plaintiff's right to obtain enough of.water 
for irrigating 20 acres of land under Muk- 
kuvanigunta; IJ think it is necessary to 
add an injunction to the declaration grant-, 
ed -by the Subordinate Judge, though I 
cannot agree with the District Munsif that 
it need be in the very wide terms granted 
by him. I direct the modification of the 
decree of the Subordinate Judge by grant- 
ing, in addition to the ‘declaration given 
by him, an injunction directing the Ist 
defendant to carry out his works in such 
a manner as fot to interfere with the usual 
supply of water necessary to irrigate 2Q 
acres of land belonging to the plaintiff 


“under Mu&kuvaniguata, 


(7) 2 Ind, Oas. 325; 32 M, 141; 5M. 1, T. 149; 19 M, 
L.J. 131, ° b 
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‘Each party to beareits own costs in this 


- Court, The order of the Courts below will 
* stand. 
V. N. V. a 
ZK. Decree modified. 
“9 - 


SECOND CIVIL 
pis July 11, 1925. 
Present:—Mr. Findlay, Officiating J. C. 
Musammat KANKAI—Praintipe— 
< APPELLANT 
; ee TETSUS 5 
TIKARAM—DEFENDANT—RESPÓNDENT. 
Landlord and tenant—Tenancy, benami, whether 
legul—-Holding cultivated by real tenant -Benamidar, 


disappearance of—Abandonment—Landlord, whether 


can forfeit tenancy. : | : 
Though a contract of tenancy is a personal one, a 
recorded tenant may hold land benamz for some other 


- person, and if there are circumstances to show the 


landlord knew that the recorded tenant was ‘merely 
a benamidar, he cannot treat the holding as abandon- 
ed if the benamidar disappears and the land. is culti- 
vated by the person for whom he was a benami. [p. 81, 
2. 2 é . Ki ; 
ween against a decree of the District 
Judge, Bhandara, dated the 7th April 1924, 
in Civil Appeal No. 86 of 1923. ; 
Mr. J. C. Ghose, for the Appellant. 
Mr. V. D. Kolte, for the Respondent. 
JUDGMENT.—The plaintiff-respond- 
ent Tikaram, the zemindar of Mouza Kirna- 
sur (Balaghat), sued the defendant-appel- 
ant Musammat Kankaifor her ejectment 
“from an occupancy holding ‘situated in 
““Mouza Jamrhi, bis case being that the 
tenant of the holding in question was one 
Mahip&l Lala who had abandoned it in the 
year 1922-23. The Subordinate Judge found 
that Musammat Kankai had ‘been in pos- 
session of the land but that the Court of 
Wards had made Mahipal Lala terant 
thereof. © Mabipal Lalas however, had never 
éultivated the land and M Suit No. 96 (copy of 
judgment being Ex. D.-§)Musammat Kankai 
had obtained a, decree against Mahipal 
Lala tothe effect that she was the tenant 
. ofthe land in question, The finding in 
that suit was that Mahipal Lala, when the 
land was brought to sale for arrears of rent, 
“ had bought it on behalf of the plaintiff and 


that the transaction was, in fgcha benami. 


one. The first Court atcordingly dismissed 
- the suit of the plaintiff. 
The plaintiff appefled to the Court of 
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the District Judge, Bhandara, who reversed 
the judgment and decree of the first Court. 
The learned District Judge gave a definite . 
finding to the effect that he had agreed 
with the Judge ofthe first Court that the 
facts and the cirumstances proved in the 
case clearly showed that the’ defendant 


` was in possession of the land in suit all 


along and that Mahipal Lala, who was her 
former servant, was ‘nominally the record- 
ed tenant of the land.” Theleatned -Dis- 
trict Judge seems to have been influenced 
by the result of the Suit No. 8 of 1919 
between Mahipal Lala and Bajirao, the son 
of Musammat Kankai. In that suit Bajirao 
had- admitted that Mahipal Lala was the 
tenant of the land, but pleaded that he had 
obtained a lease thereof fcr an indefinite 
period. The Additional Subordinate Judge, 
who had dealt with this case, held that 
there had been a lease for one year only 
and accordingly passed a decree in favour 

of Mahipal Lala. ; i 


In the peculiar circumstances of this 
case I donot think much significance can 
be attached to the admission then made by 
Bajirao that Mahipal Lala was the tenant 
of the holding. That admission certainly 
cannot bind the present appellant Musam- 
mat Kankai. The judgment in Suit No. 96 
of 1921 (Ex. D.-5), it.is needless to.say, is 
not: res judicata in the present case, but it 
is nevertheless of great importance. That 
suit was allowed to proceed ex parte by the 
then defendant .Mahipal Lala and prima 
facie satisfactory evidence was given to the 
effect that Musammat Kankai and not 
Mahipal Lala was the real tenant of the land 
in question. tis true that in the present 
case the defendant-appellant was foolish or 
ill-advised enough to offer a stupid plea to 
the effect that Mahipal Lala had obtained 
a lease of the land fraudulently. But it 
seems to me perfectly clear on the finding, 
not only of the first Court but also of the 
lower Appellate Court, that Mahipal Lala 
was, in fact, holding the land benami on 
account of the present defendant-appéllant. 
The learned District Judge himself remark- 
ed as follows :— aa ; 


a 


“Although there is nothing to show who 
actually paid rent for the holding, I agree 
with the learned Subordinate Judge in 
holding that the facts and the circumstances 
proved in the case clearly show that the. 
defendant-respondent was in possession of’ 
the land in suit all along and that Mahipal 


[921. 0. 1926] 
Lala who was her former servant was nomi- 
nally the recorded tenant of the land.” 

In spite of this finding the learned Dis- 
trict Judge went on to hold that there was 
no evidence to show that Musammat Kankai 
was ever the real tenant of the land. It 
isnot easy to understand on the findings 
ofthe learned District Judge who was the 
real tenant, because he has already held in 
his judgment that Mahipal Lala was only 
the nominal tenant, by which, it must be 
presumed, he meant that Mahipal Lala was 
holding the tenancy benami on account of 

- Musammat Kankai. On the view taken by 
the District Judge, however, he came to 
the conclusion that tenancy béing a personal 
contract and no such contract having exist- 
ed between Musammat Kankai and the 
landlord, the latter was entitled entirely to 
disregard her and to accept Mahipal Lala’s 
implied surrender of the land. 


For my own part, in the present case it 
seems to me that oné cannot overlook the 
significance of the judgment and decree in 
Suit No. 96 of 1921 (Exs. D.-5 and D.-6), 


which definitely settle that Musammat. 


Kankai as against’ Mahipal Lala was the 
tenant of the lahd in-.question. In Kutha- 
perumal Rajali v, Secretary of State for 
India (1). Ayyar and Wallis, JJ., remarked 
as follows :— f 

“The leading aùthority opposed to this 
view is Nand Kishore Lal v. Ahmad Ata 
(2). The decision in that case that a be- 
.namidar isentitled to sue forland in his 


own name is based on the view that the. 


legal estate is vested in him. Where the 
legal estate is vested in the benamidar, he 
is in fact a trustee and as such entitled ‘to 
sue, but we do not think that the effect of 
a purchase of land benami according to 
the practice in this country isin all cases 
to vest the legal estate in the benamidar 
and constitute hima trustee. Forinstance 
where, as often happens, land is purchased 
benami in the name of an infant son it 
seems impossible to hold that the land is 
vested in him as trustee. In the present 
. cage it isfound:-that the benamidur was a 
pedi in the séfvice of the real purchaser, 
and wedo not think that the mere fact 
that he bid at the auction, and that the 
giant was made by Government in his 
name made hima: trustee so as to entitle 


1) 30 M25 at pp. 247, 243; 17 M. 1. J. 174. 
2 18 A. 69; A? W. N. (1895) 160; § Ind, Dec. (x. 8.) 
151. 
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el 
him to sue.”; cf. also Petherpermal Chet- 
ty v. Muniandy SePcai (3). 

In the present case itseems to me that 
it is, in reality, the plaintiff-respondent who 
has attempted to obtain an unfair advantage 
out of the benami transaction. Mahipal 
Lala has disappeared and knowing all 
these circumstances the plaintiff disturbed 
the long continued possession of Musammat 
Kankai or of her son on her behalf, A 
somewhat similar case is that in Radha 
Bullub Gossain v. Kishen Gobind Gossain 
(4) and in the presént case it seems to me 
that the real tenant of the land is undoubt- 
edly Musammat Kankai and that she was 
not liable to ejectment. It is true that the 
contract of tenajcy is a personal one: cf. 
Sarjerao v. Tukaram (5) and Saiyad Noor 
v. Ramji Patil (6), but in the present case 


Mahipal Lala seems to have been nothing ° 


more than an alias for Musammat Kankai, 

Nor can it be argued with any degree 
of plausibility that the landlord was n- 
aware of the real position. The defendant 
and plaintiff are related. The plaintiff 
lives close by the village in question and 
must have seen Bajirao cultivating: the 
greater part of the land for many years, 
in other words hé must have béen perfectly 
aware of the benami. nature ofthe transac- 
tion so far as the formal entry of Mahipal 
Lala as tenant is concerned. It seems to 
me, in the cifcumstances, therefore, quite 
unreasonable to urgé that Mahipal Lala 
having disappeared the plaintiff-respondent 
was entitled to eject Musammat Kankai 


from the land. It is absurd to suppose that. 


the plaintiff was not aware of the result of 
Suit No. 96 of 1921 already referred to. 
For’ these reasons I am of opinion 


that Musammat Kankai was the real tenant ` 


of the land and that the lanfllord must 
have been well aware of the benami trans- 
action under which Mahipal Lala’s name 
was inserted as nominal tenant instead of 
the name of Musammat Kankai, and further 
it seems to mg that it would be contrary 
to both law and equity to allow the landlord 
now to take advantage of this benami trans- 
action in the way he desires to do. . 
The judgment and.decree’of the first 
Court will accordingly be restored.and those 
(3) 35 C2551 at p. 558; 12 O., W. N 562; 5 A. L.J. 


290; 70, L. J. 528; 1Ł Bur. L. R. 108; 10 Bom. L. R. 
590; 18 M. L. J. 277; 4M. L. T 12; 4 L. B. R. 26%; 35 


L A, .C). . 
4) FE Ea . . 
i 46 Ind. Cas. 244: 14 N, L. R, 107, 
(6) 12 C, P. L, R158, ry 
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ot the lower Appellate Court will be revers- 
ed anda decree williseue dismissing the 
plaintiff's suit. The plaintiff-respondent 
will bear the defendant-appellants’ costs in 
all three Courts. 


“6. R. D. Decree reversed. 


|] a 

CUDH CHIEF COURT. 
First Civit Apreat No. 17 oF 1924. 
, November 24, 1925, 
Present:—Mr. Justice Ashworth and 

Mr. Justice Raza. 
Musammat KANIZA AND oTHERS—. 
PLAINTIFFS—APPELLANTS 

: - Versus 

‘HASAN AHMAD KHAN AND oTHERs—. 

4 DEFENDANTS—RESPONDENTS. 

Muhammadan Law—Marriage with wife's sister— 
Issue, whether legitimate—Child born six months after 
fasid marriage—Presumption of legitimacy—Evidence 
Act (I of 1872), s. 112, application of. 

Muhammadan Law does not place unions, as Bnglish 
Law does, in two categories, valid and invalid, but 
.in three catagories of void ab initio (batil) forbidden 
‘but not entirély void if consummated (fasid), and 
lastly valid. [p. 83, col. 1.] : 

' Under the Muhammadan Law, the marriage of a 
man toa sister of his existing wife, is fasid but not 
batil. Such a marriage, though invalid for certain 
purposes, is valid for the purpose of legitimatizing 
the issue. [p. 82, col. 2.] 

` Tajbi Abalal v. Mowlakhan Alikhan, 29 Ind, Cas. 
603; 41 B. 485; 19 Bom: L. R. 300, followed. 

. Aizunnissa Khatoon v. Karimunnissa Khatoon, 23 ©. 
180; 12 Ind. Dec. (w. s.) 87, dissented from. < 

Under the presumption of. Muhammadan Law, in 
the case of a fasid marriage, a child born on the 

+ expiry of six months of copula is to.be regarded as 
_ legitimate. [p.-84, col. 1.] 

Section 112 of the Evidence Act ‘cannot be held 
applicable to marriages under the Muhammadan Law. 
At any rate the section cannot have any application 
to a fasid marriage under that law. [p. 83, col. 2.] 

First appeal from the judgment -and 

-decree of the Subordinate Judge, Gonda, 
‘dated the 21th of November 1923. 

|: Messrs. M: Wasimand Mahomed Ayub, 
for the Appellants, É 

Messrs. Naimullah and Aismatullah, for 
-the Respondents, ° . 


JUDGMENT,—This first appeal is a 
plaintiff's appeal. It’ arises out of a suit 
brought by Musammat Kaniza alleged 
daughter and Musammat Chinka alléged 
‘widow of one Abdul Sattar Khan against 
-Abdul Razzak Khan nephew of the deceas- 
ed. The parties are Sunnis(Hanafis). The 
plaint only set up any title on, behalf of 
plaintiff No. 2 in default of the claim of 


-is not impugned in ‘this appeal. 


[92 I. O. 1996) 


plaintiff No. 1 suc¢eeding in part or in 
whole. We shall ‘decree the claim of the 
plaintiff No. 1 in part. So far, therefore, as 
the lower Court has dismissed the claim of 
plaintiff No.2 that decision must be up- 
held and her appeal dismissed. The case 
set up for plaintiff No. 1, that is the daughter, 
is that by a custom in the family-of the de- 
ceased the daughter succeeds to her father's 
estate to the exclusion of any collateral, 
and alternatively that in the absence of any 
such ¢ustom under ordinary Muhantmadan 
Law the daughter is entitled to succeed to 
a moiety as against the nephew. The lower 
Court dismissed the plaintiff's suit on the 
ground that her mother wasnot the legally 
wedded wife of the deceased, and that the 


-plaintiff although a daugther of the deceas- 


ed was illegitimate, It also held that there 
was notevidence to support the allegation 
of the custom set up. . 

It iscommon ground that the deceased 
was married to Musammat Mehrbibi the 


- sister of Musammat Chinka, the mother of 


the plaintiff No, |, and that he contracted 
a second marriage with Musammat Chinka. 
In the lower Court it was maintained 
that the deceased had ‘divorced Musammat 
Mehrbibi before he married Musammat 
Chinka, but this plea was rejected by the 
lower Court and the finding to this effect 
It was 
urged, however, and is urged in this appeal, 
that notwithstanding that the deceased 
married Musammat ‘Chinka without first 
divorcing her sister the plaintiff unders. 112 
of the Mvidence Act and under Muhammadan 
Law is to be regarded as a legitimate 
daughter. Sectionsl12 ofthe Evidence Act 
provides that 

“Any person born during the continu- 
ance of a valid marriage between his (or her) 
mother and any man...shall be conclusive 
proof that he or she isthe legitimate son 
or daughter of that man, unless it can be 
shown that the parties to the marriage had 
no access to each other at any time when he 
or she could have been begotten.” 

For the respondent itis urged that under 
Muhammadan Law the marriage of aman to, 
a sister of hisexisting wife is invalid. For the 
appellants it is urged that such a marriage, 
though invalid for certain purposes is valig 
under Muhammadan Law for the purpose of 
legitimatizing the issue..In the case of Aizun- 
nissa Khatoon v. Karimunnissa Khatoon 
(1) it was held by a Bench of the Calcutta 


(1) 28 O, 130; 12 Ind, Dec, (N. s.) 8% 
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High Court that under the Muhammadan 
Law’ marriage with the sister of a wife 
who is legally married is void, and that 
-the children of such marriage are illegi- 
timate and cannot inherit. This decision 
was considered and dissented from - by 
a Bench of the Bombay High Court, Tajbi 
Abalal v. Mowla Khan Alikhan. (2). It was 
there held that, Muhammadan Law does not 
place unions.as English Law does in two 
categories, valid, and invalid, but in three 
catagories of- void ab initio (batil) fobidden 
but not entirely void if consummated (fasid) 
and lastly valid. The Calcutta rùling was 
considered in Ch. VII of Vol. IL of Ameer Ali’s 
Muhammadan Law, 4th Edition, and reasons 
were set forth at length for holding that the 
decision of the Calcutta High Court was 
.wrong. The Bombay ruling agrees with Mr, 
Ameer Ali. The Calcutta ruling is also held 
to be incorrect by Mr. Tyabji on page 162 
of the 2nd Edition of his Principles of 
Muhammadan Law. The effect of the Bombay 
ruling is succinctly expressed by Mr. Ameer 
Ali in the following words : 

- “There is a great difference between a 
marriage which is void ab initio (batil) and 
one which is invalid (fasid). If a man were 
to contract a marriage with a woman related 
to him within the prohibited degrees, the 
marriage would be void ab initio. Under 
the Hanafi Law, the children of such an 
union would not have the status oflegitimacy 
unless the man was wholly unaware of the 
relationship or he was the subject.of ghurur 
or deception. For example, ifa man were 
to marry a woman related to him within 
the prohibited degrees, on the representa- 
tion that she was not so related, and the 
marriage was consummated, the issue of such 
an union would be legitimate. 


“But it is different in the case of an invalid 
marriage. An invalid marriage is one where 
the parties do not labour under an inher- 
ent incapacity or absolute bar or where the 


disability is such as can be removed at any ` 


time. 
mate. 
“An invalid marriage’ says the fatawai 
dlamgirt is like a valid marriage in some 
of its effects, öne of which is the establish- 
ment of parentage.” 
““In these cases the six months will run 
from a copula and not from marriage.” ` 
The last line of this passage refers to the 
rule of Muhammadan Law that a child born 


(2) 39 Ind. Cas. 603; 41 B. 485; 19 Bom. L. R. 300. 


The issue of such unions are legiti- 


KANIZA v. BASAN AHMAD KHAN. 


: 83 

after the lapse of six months from marriage, 
or in the case of a fasid marriage, from 
copula, will be deemed legitimate even 
though conception may have taken place 
before marriage. We are not disposed,to 
re-hearse again’ the arguments respectively 
in favour of the divergent views of the 
Calcutta and Bombay High Courts. We con- 
sider that the argument set up by the 
Bombay High Court and by the authorities 


‘quoted against the Calcutta view, hold the 


field and that the Bombay ruling should be 
followed supported 4s it is by the views of 
the eminent authorities mentioned. 

We may now consider the application of 
of s. 112 of the Evidence Act. In the case of 
Hajira Khatun v.. Amina Khatun (3), Mr. 
Justice Daniels expressed the opinion that 
s. 112 was applicable to Muhammadans. 
The contrary view was taken by Mr. Stan- 
yon in a case of the Nagpur Judicial Com- 
missioner's: Court, Zakirali v. Sograbi (4). 
Here it is contended that s. 112 ie applicable, 
and that “valid” in that case means any 
marriage which is not batil or void ab initio, 
We areofthe opinion that s. 112 of the 
Evidence Act cannot be applicable in. any 
way to a marriage which according to the 
Bombay ruling mentioned above is neither 
void ab initio (batil) nor absolutely void but 
is fasid, i. e. irregular, inasmuch as s. 112 is 
based on a division of marriages merely into 
two catagories, and cannot be applicable to 
Muhammadan Law which according to the 
Bombay ruling divides marriages into three 
catagories. In any case we hold that if s 112 
can be held applicable, then we should have 
to construe the word “valid” in the section 

5 “flawless” so that the presumption would 
notapply to fasid marriages. 

The lower Court followed the Bombay 
ruling as we propose to do and not the 
Calentta ruling, butit held that the plaintiff 
No. L was born before the expiration of six 
months from the marriage of the deceased ` 
to her mother, and that, therefore, she could 
not be held to bë the daughter of Musam- 
mat Chinka. Neitherin that Court nor in 
this Court does it appear to have been urged 
that even ifshe could be held to be: the 
daughter of Musammat Mehrbibi it would not 
besufficient for her claim to the property, and 
so itis unecessary for us to consider this 
point of view. Five witnesses for the plaintj 
deposed that the plaintiff No. 1 was born in 
Baisaky what is April-May of the year 1998, 


(3) 73 Ind, Uas. 983; (1923) A. I. R, » (A) 8 570, 
(4) 43 Ind. Cas. 683; 15 N. L. Bd 
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This evidence was not ‘im pugned by cross- 
examination, but the lower Court disheliev- 
ed it in the face of an admission by Musam- 
mat Chinka made in former criminal pro- 
ceedings. These proceedings were brought 


‘by Abdul. Sattar against his nephew under 


s: 498 of the Indian Penal Code by way of 
prosecution of that nephew for his having 
elope? with Musammat Mehrbibi. Musam- 


`- mat Chinka was, examined in that ease and 


deposed as follows :—- 

“I cannot count. Four months ago I gave 
birth to a daughter. Ten months ago I was 
married to Abdul Sattar. I donot know 
the month that the daughter was born.” 

Now this evidence would make the plaint- 


-iff No. l's birth to have occurred in Sep- 


tember or October, that is to say within six 
months of Abdul Sattar's marriage with her 
mother. An additional reason for the Sub- 
ordinate Judge rejecting the evidence of 
the five witnesses for the plaintiff was that 
‘their evidence was clearly false evidence 
Bo far as they asserted the-fact of a divorce 
between Abdul Sattar Khan and Musammat 
Mebrbibi. We are not disposed to agree 
with the lower Court on this finding. It 
may be mentioned that the Subordinate 
Judge who wrote the judgment appealed 
against was not the Judge who heard the 
evidence. We are, therefore, in as good a 
position as he was to express an opinion 
on the veracity of the witnesses. The state- 
toent of Musammat Chinka in the criminal 
proceedings cannot be regarded as an ad- 
mission, She has not the status ofa plaint- 
ifftin the case, and her statement cannot 
bind her daughter as an admission. The 
only way in which that statement was ad- 
‘missible,in evidence was as rebutting 
Musammat Chinka’s evidence in this case. 


` . -We are prepared to exclude her evidence, but 


there still remains the evidence of the five 
witnesses for the plaintiff. No attempt was 
made as already remarked, to impugn this 
evidence by cross-examimation. It may be 
that these witnesses gave false evidence in 


` “support of the divorce of Musammat Mehr- 


fag 


` bibi, bufas the casé stands we think that 


their evidence.must be accepted as to the 
‘month of birth of the plaintiff Ng. 1. Accord- 
ingly our finding is that the plaintiff No. 1’s 
legitimacy must be held to be proved under 
the presumption of Muhammadan Law that 


‘inthe ease of a falsé-marriage a @h¥d born . 


cn ‘the expiry ofsix months of copula is to 
be regarded asfegitimatee 
We now come to the question of the 
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custom. The wajib-ul-are provides that a son 
and daughter will share equally, There is 
no specific provision thata daughter in the 
absence of a son will exclude a collateral, 
but itis urged that this must be inferred 
from the fact that a. daughter shares with a 
son to the exclusion of collaterals, We 
agree with the lower Court that’ the in- 
ference would be a dangerous one. It may 
well be that there is a custom to. give a 
daughter a half share with her brother, but 
it does not follow that the daughter 
should Have the whole inheritance in the 
absence of a brother. Under ordinary 
Muhammadan Law she will be entitled to 
one half as against a collateral. She -will 
nat, therefore, be in a worse position than 
thatif she had a brother. We do not think 
it safe to infer that she should be in a better 
position, 


We agree with the lower Court that the 
plaintiff No. 1 has failed to prove the custom 
set up by her. Wealso find nothing in the 
wajib-wl-arz that would support the plea of 
plaintiff No. 2 thata widow without children, 
4. e., legitimate children, will have prefer- 
ence to a collateral, a point which was 
remarked above, would only arise if the 
plaintiff No. 1’s claim were to be ejected in 
toto. In consequence of the above findings 
we dismiss the appeal of plaintiff No, 2 with 
costs. We allow the appeal of plaintiff No, 1 
in part and direct a decree to be drawn up- 
securing the plaintiff No. 1a half share in 
the property in suit. The plaintiff No. 1 
is awarded half costs in both Courts, in- 
asmuch as her claim has been allowed for 
half the property. 

It may be remarked that before argu- 
ments inthis appeal the plaintiffs Nos. 1 and 2 
had arrived at acompromise with defendant 
No. 1, one of the nine persons substituted 
for the original defendant Abdul Razzak, 


“who died before the hearing of this appeal, 


whereby the defendant No. 1 agreed that 
the plaintiffs Nos. 1 and 2should get a decree 
for one-third of the 8-annas share of Abéul 
Razzak. On our finding the plaintiff No.:2 
is entitled to nothing, and the plaintiff 
No, 1 is entitled to one-half, of the 8-annas 
share as against all the defendants. We 
are unable in our decree to give any effect 
to this compromise. The compromise states 
that the defendant No. 1 was entitled under 
a deed of gift to one-third of the property 
Abdul Razzak, but we do not know whether 
the other defendants would admitthis. In 
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any case under our finding the plaintiff 
No.:1 gets one-half of the property of Abdul 
Razzak which is more than -one-third. She 
exnnot, therefore, suffer from our disregard- 
ing the compromise. On the other hand 
the defendant No. 1 has-given up all that he 
‘gays that-heis.entitled to.. He, therefore, 
cannot complain of the decree. =... 
Ne H, Appeal allowed. 
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MADRAS HIGH COURT. 
CivrL AepgaL No. 184 oF 1924. 
. September 24, 1925. 
Present :—Mr. Justice Phillips and 
_ Mr. Justice Ramesam. i 
IMANI SATYANARAYANA AND 
OTHERS—DEfENDANTS Nos, 2 ro 5— 
, . APPELLANTS 


a versus 
‘DEVARAKONDA SATYANARAYANA 
MURTE AND ANOTHER—PLAINTIFF 
AND, DEFENDANT No, 1—RESPONDENTS. 

Hindu Law—Debt, antecedent—Mortgage-debt of 
father—-Personal liability barred—Sons, whether 
bound, . | i 

Any prior mortgage-debt due by a Hindu father is 
valid and binding on the sons as an antecedent debt 
ae the personal liability of the father is or is not 

‘Gauri Shanker Singh v. Sheo Nandan Misra, 78 Ind. 
Qas. 91146-A. 384; 22 A. L. J. 369; (1924) A. I. R. (A) 
543; L.R. 5 A. 306 Civ., followed. í 

Arumugam Chetty v. Muthu Koundan, 52 Ind. Cas. 

525; 42 M, 711; 9-L. W. 565; (1919) M. W. N. 409; 37 M, 
` I.J. 165;.26 M. L. T.96, relied on. 

. Appeal against a decree of the Court of 
‘the Sabordinate Judge, Kistna at Ellore, 
‘dated the 13th December 1923, in O. S. No. 
93 ‘of 1922, 

‘Messrs, A.- Krishaswamy Iyer and YV, 
Govindarajachari, for the Appellants: 

Mr. N. Rama Rao, for the Respondents. 
JUDGMENT.—This is an appeal 

against a decrée on a mortgage executed by 
the first defendant, father of defendants 
Nos, 2 to 5.. The mortgage was executed 
in order to discharge a prior mortgage-deed 
executed by the first defendant in 1906, 
Ex. B, the suit mortgage, being Ex. A, 
dated 10th October 1915. The Subordi- 
nate Judge has given a decree, holding 
that the mortgage, having been executed 
to discharge an antecedent debt of the 
fgther, is binding upon the sons’ shares, 
and he relies on the Full Bench decision of 
this Court in Arumugam Chetly v. Muthu 
Koundan (1). ` 

(1) 5? Ind. Cas. 525; 42 M. 711: 9 È. W. 565; (1919) 
M, W, N.49; 37 M. L. J. 166; 26 M. L, T, 96, 
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For the appellants itis contended that 
the decision isnot applicable, because in 
the present case a pertion of the previous 


debt could only be enforced as a mortgage 


debt and not as a personal debt `of- the 
| This question has not been ‘con- 
sidered in the lower Court and itis not at.all 
clear whether the personal liability is barred 
or not in respect of the first three instal- 
ments. Whether itis barred or not;how- 
ever, the case can be disposed of on gnother 
ground. It has definitely been held in 
Gauri Shanker Singh v. Sheo Nandan Misra 
(2), that a mortgage-debt, whether the 
personal liability is barred .or not, is “ah 
antecedent debt binding on the, sons’ 
shares. This same principle has -been 
adopted in Arumugam Chetty v. Muthu- 
Koundan (1), and although it maybe said 
that in that case the personal lability had 
not been barred and that, therefore, the de- 
cision.is not strictly in point, yet in view 


` of the form of the questions propounded 


by the Referring Bench it is clear from ‘the 
judgment that the first of the questions was 
dealt with as a -general question, and in 
effect the decision of the full Bench is that 
any prior mortgage-debt due by the father 
is valid as an antecedent debt, and this 
‘decision is not .qualified by any expression 
of opinion that the mortgage-debt must 


“also be enforceable as a personal liability. 


“We, therefore, follow these two cases and 
dismiss the appeal with costs. | 
` Time for redemption is extendéd to three 
months from this date. 
V. N. V. ‘ Appeal dismissed. 
© 18 Ind, Cas. 911; 46 A. 384; 22 A. L. J.369; (1924) 
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PRIVY COUNCIL: 
CONSOLIDATED APPEALS FROM THE MADRA 
Hic -Covurr. i 
` April 2, 1925, és 
Present;—Lord Shaw, Lord:Carson, Lord 
Blanesburgh?Sir John Edge and Mr. 
Ameer Ali. ` 


' VAITHIALINGA” MUDALIAR AND OTHERS 


— APPELLANTS 
. _ ` versus 
SRIRANGATH ANNI AND OTHERS 
; e — RESPONDENTS. - 

Hindu Law—Widow, position of —Decree obtained 
against widow, whether binding on reversioneas— 
Adverse possession against widow, whether adverse to 
reversioa—Limitation Act (IX of 1871), Sech. IT, Ari, - 
129, application of. 
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- A Hindu widow in possession of the estate of her - - 


deceased husband represents the estate in suits 
brought by her or against Her for possession of the 


‘estate or any part of it, and she and the reversioners. 


sare equally bound by any final decree which a Court 
makes in such a suit provided thai the suit was fought 
out according to law and was not collusive or fraudu- 
' ènt. [p. 88, col. 1.] 
Article 129 of Sch. II to the Limitation Act of 187] 
applied: to all suits in which the plaintiff could not 
succeed without displacing an apparent adoption by 
. virtue of which the defendant was in possession and 
where, @efore the repeal of that Act, the defendant's 
title had, owing to the afflux of time, become unassail- 
able, the repeal of that Act would not revive the right 
of any reversioner to the estate to question the validity 
= ig adoption under,which the defendant claimed. 
p.,93, col. 1. 3 
Séemble.—A Hindu widow fully represents the estate 
.of her deceased husband and adverse possession which 
bars her bars the heirs after her. [p. 88, col. 2.] 
Consolidated appeals from a decree of 
‘the Madras High. Court (Sir John Wallis, 
.. Kt., Chief Justice, and Mr. Justice Burn), 
-dated the 15th November 1916, printed as 41 


Ind. Oas. 546, modifying that of the .Subor- . 


dinate Judge, Negapatam, dated the 4th 
„September 1908, in O. S. No. 26 of 1905. 

_ Sir G. Lowndes, K. C., Messrs. W. Waliach 
‘and M, R. R. Pillai, for Vaithialinga Muda- 
_liar and others. 

. Mr. J. M. Parekh, for Srirangath Anni 
and others. i 
` Messrs. L. De Gruyther, K. C., and K. V. 
‘L. Narasimham, for Somasundaram Chet- 
tiar and A, Rangasami Chettiar. 

ee JUDGMENT. 

Sir John Edge.—These are nine con- 
‘solidated appeals from a decree, dated the 
15th November, 1916, of the High Court at 
Madras, which varied a decree, dated the 
4th September, 1908, of the Subordinate 
Judge of Nagapatam. 








Arunachala, Kalianasundara, 
‘died in 1849, died in 1866 or 
leaving á widow, ` 1867 
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Bavakrishnasami, ° | Thiagaraja, 


an ascetic, died 12th adopted by Murugathal, 
October 1903, leaving a validity of adoption 
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The suit in which these appeals have 
arisen was brought in the Court of the Sub- 
ordinate Judge on the 2nd July, 1905, by 
three plaintiffs, who were reversioners of 


Arunachala Mudaliar, against thirty-eight 


defendants for the possession of lands which 
were alleged by the plaintiffs to be lands of 
the Kulikara estate in the “District of 
Tanjore and for mesne profits. The. title 
of the plaintiffs to sue was denied by thé 
defendants on various grounds, of which 
those which are now important and have 
to be considered are whether the suit was 
not barred by the result of a litigation ` 
which began in 1887 and ended with a 
final decree in 1892, and whether the suit 
was not otherwise barred by the lawof . 
limitation. i 

The Kulikara estate admittedly belonged 
to Arunachala when he died in 1849. He 
was then abdut 22 years of age. ‘The 
family to which he belonged were Hindus 
of the Sudra caste. He had been adopt- 
ed by Vithialinga -Mudaliar, a relation, 
who was descended from an ancestor from 
whom Arunachala also was descended. 
The plaintiffs are the three sons of Chok- 
kappa Mudaliar, who was the youngest of 


‘three brothers by birth, that ‘is, natural 


‘brothers, of Arunachala. Arunachala died 
childless, leaving awidow, Chokkammal, who 
died on the 25th December, 1902, within 
12 years before this suit was instituted. 
She was a defendant to the suit with which’ 
the litigation of 1887 commenced. It will be 
necessary to refer at some length to that 
litigation. The following pedigree will 
show Arunachala and his natural. brothers 


and some other persons:— 


AN 
a, . 
` Chokkappa, 


< Alagusundara, 
who died in 1694 


adopted by 


Chokkammal, validity 
of adoption disputed, died in 
1864, leaving a widow, Murugathal, 
4th defendant, who adopted 
Thiagaraja, who died in 1881, 
leaving a widow, who died in 1£82, - 


Sy ee 
‘son, . son, ©. V 
~ 2nd plaintiff... 3rd plaintiff. 





"gon, - 
-Ist plaintiff. 
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‘Arunachala, as whose reversioners- the 
plaintiffs claim to be, had before his death 
directed his wife Chokkammal to adopt as 


a son to him his natural brother Alagusun- . 


dara. In 1852 Chokkammal did asa fact 
adopt Alagusundara as a son to her late 
husband Alagusundara was a younger 
natural brothér of Arunachala, and at the 
time of the adoption there was no one living 
who could give him in adoption. As a 


matter of Hindu Law the adoption was’ 


invalid. 

-In 1862 Chokkammal, having adopted 
Alagusundara, put him in possession of the 
immoveable property now in question, re- 
serving to herself for her maintenance 
some of the immoveable property to which 
she was entitled as the widow of Aruna- 
chala. With the property which she reserv- 
ed for her maintenance this suit is not con- 
cerned. There can be-no doubt that in 
1862 Chokkammal did put Alagusundara 
in possession of the property now in ques- 
tion. In March, 1862, she presented an 
undated petition to the Tahsildar of 
Nannilam, the Revenue Officer, in which 
she stated that, with the consent of her 
husband, she had adopted Alagusundara, 
his natural younger brother, and, with the 
exception of certain villages which she 
named, she had made him proprietor of all 
the land and other properties, etc., stand- 
ing in her name, and prayed that, with the 
exception of the three villages, “the miras" 
(ownership) might be transferred to him 
and all the sircar proceedings might be 
passed in his name, : 

Alagusundara continued to be in posses- 
sion of the property of which Chokkammal 
had put him in possession in 1862 until he 
died in 1864, and had dealt with the pro- 
perty which had been transferred to him as 
an absolute owner would have done. Upon 
his death in 1864 his elder brother Kaliana- 
sundara, on the 18th July, 1864, presented 
a deed of consent to the Tahsildar of 
Nannilam praying for the. transfer to the 
name of Thiagaraja of the property which 
stpod in the name of Alagusundara, and the 
miras was transferred to him. Thiagaraja 
was by birth a son of Kalianasundara and 
had. been adopted by Alagusundara. He 
was in 1864 about two years of age. 

From the 18th July, 1864, Kalianasundara, 
until he died in September, 1876, was 
referred to in all documents relating to the 
. property as the guardian of Thiagaraja ,who 
was in possession of the property in ques- 
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tion from 1864 until he died in 1881, and 
during that time the management of the 
affairs of the family was carried on solely in 
his name. Upon the death of Thiagaraja, 
in 1881 the miras which had stood in his 
name was altered to the name of his widow 
Kamalath, a girl of about 12 years of age, 
who died in 1882. Upon the -death of 
Kamalath in 1882, Murugathal, the mother 
by adoption of Thiagaraja, took posgession 
of the property in question for a Hindu 
widow's interest and held it until 1884, 
when Chokkammal forcibly ejected her. 
On the 9th February, 1887, Murugathal 
brought a suit in the Court of the Subordi- 
nate Judge of Negapatam against Chok-: 
kammal and others, in which she claimed 
a decree for the possession of the properties 
now in question, alleging in her plaint that 
her husband Alagusundara had been the 
adopted son of Arunachala, and that the 
properties which she claimed belonged to 
him as such adopted son, and had been 
enjoyed by him from 1862 until he died 
in 1864; that after his death her adopted 
son Thiagaraja had enjoyed them until he 
died in 1831, and after him his widow, 
Kamalath, got them according to Hindu 
Law and she died childless in 1882, and 
since her death she, Murugathal, got them 
under Hindu Law and enjoyed them until ` 
1884, when Chokkammal forcibly took pos- 
session of them and enjoyed them adversely 
to her. Chokkammal in her written state- 
ment in that suit denied Murugathal’s title, 
alleged that she, Chokkammal, had been in 
possession of the property in question for 
38 years from the death of her husband 
Arunachala in 1849, and denied that Alagu- 
sundara had been adopted. Several issues 
were framed by the Subordinate Judge in 
that suit who found that Alagusundara 
was adopted’ as a son to Arunachala in 
1862 by Chokkammal, who had the .author- 
ity of her husband to make the adoption, 
that the adoption was invalid according’ to - 
Hindu Law, that [hiagaraja was adopted by 
Murugathal under the authcrity of her 
husband, but that the course of conduct of 
Chokkammal and the change of position of 
Alagusundara as the result of his adoption 
made it inequitable to hold that he had not 
title to the property, and that the putting 
him in posession of the property in ques- 
tion and allowing him to manage it fer 
his own purposes substantially operated as 
a gift sihe property to him. The Subordi- 
nate Judge in that suit also held that 
34 Me a 


Ba . 


Murugathal’s claim of adverse possession 
ofthe miras for 12 years was establish- 


ed, and on the 18th December, 1889, he’ 


gave her a decree for possession of the pro- 
perty which sheclaimed. From that decree 
of.the Subordinate Judge the suit of 1887 
went on appeal by Chokkammal to the High 
Court at Madras. The learned Judges of 
the High Court held that Alagusundara’s 
adoption was invalid, but holding that 
Murugfthal's claim of adverse possession 
for 12 years was established by their 
decree of the 17th August, 1892, dismissed 
. Chokkammal’s appeal. Chokkammal did 

not appeal from that decree of the High 
` Court, and it became final. 


It is necessary to consider what was- 


Chokkammal’s position asa Hindu widow 
and how far her acts could, according to 
. Hindu Law, bind the reversioners to her 
husband. On Arunachala’s death in 1849 


she became entitled to the full beneficial 


enjoyment of the estate which had been his 
at ‘the time of his death. As Mr. Mayne, 
in para. 605 ofhis “Hindu Law and Usage,” 
correctly,in their Lordships’ opinion, said:— 

“Tt was at one time common to speak of 
a widow’s estate as being one for life. But 
this is wholly incorrect. It would be just 
as untrue to speak of the estate of a father 
under the Mitakshara Law as being one for 
life. Hindu Law knows nothing of estates 
for life, or in tail, or in fee. It measures 
estates, not by duration, but by use. The 
restrictions upon the use of an estate in- 
herited by a woman are similar in kind to 
those which limit the powers of a male 
holder, but different in degree.” .. 

The Hindu widow has not power to make 
a gift of the estate. -Handing over the pos- 
session of the estate to a son whom she has 
validly eee to her deceased husband 
is not making a gift of the estate to him, 
The estate became’his on his adoption if 
lie was validly adopted. She has no power 
to dell or assign the estate except for neces- 
sity, so as to bind har husband's rever- 
sioners after her death. Bat she represents 
the estate in suits brought by her or against 
her for possession of the estate or any part 
of, it, and she and “the reversioners are 
equally bound. by any final decree which 
“a Oourt makes in such a suit provided that 
the suit was fought out according to law 
aad was not collusive or fraudulent. 

In the suit of 1887, Chokkammal was no 
coubt personally interested to defeat®*Muru- 

gathal’s claim for the possessidn of lands 
. a e 
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which had been in her own possession as 
the widow of Arunachala from 1849 until 
1862, but although her object in resisting 
Murugathal’s claim was probably a purely 
personal and selfish object, she did, in 
fact and in lawin that suit, represent the 
estate as well as her own interests as a 
Hindu widow, The suit of 1887 was not 
a collusive suit; it was regularly and ac- 
cording to due procedure at law fought out 
in the Court of the Subordinate Judge and 
in the High Court. 6 

A protracted argument was submitted to 
the Board on the question whether under 
Hindu Law adverse possession against a 
widow in possessidn of an estate for a 
Hindu widow's ‘interest bars the rever- 
sioner. Whileit is not necessary in the 
view which will later be announced by the 
Board on the question of limitation in this 
case to make any formal pronouncement 
upon this point, it may be convenient to 
say that the authorities referred to were as 
follows :—in Goluckmonee Dabee y. Degum- 
ber Dey which was decided in 1852, 
Sir Lawrence-Peel, who was the Chief Justice 
of the Supreme Court at Calcutta, said :— 
“Tt has been invariably corisidered for 
many years that the widow” (speaking of 
the widow as heir) “fully represents the 
estate, and it is also settled law that adverse 
possession which bars her bars the heir 
also after her, which would not be the case 
if she were a mere tenant for life, as known 
to the English Law.” [See the reference 
to that case in the judgment of Sir Barnes 
Peacock, ©. J. in Nobin Chunder Chukerbutty 
v. Issur Chunder Chukerbutty (1). 

In Katama Natchier v. Raja of Shira- 
gunga (2), which was decided by the Board 
in 1863, the Board, consisting of Knight 
Bruce, L. J., Sir Edward Ryan, and Turner, 
L. J., the assessors being Sir Lawrence 
Peel and Sir James W. Colvile, all being 
eminent lawyers, and three of them -having 
had judicial experience in India, Lord 
Justice. Turner delivered the considered 
judgment of the Board, and in it said, at 
page 603*, as follows :— A 

“Itseems, however, to ba necessary, in 
order to determine the mode in which this 
appeal ought to be disposed of, to consider 
the question whether the decree of 1847, jf 
it had become final in Anga Mootoo Nat- 

(1) 9 W. R. 505 at p. 507; B. L. R. Sup. Vol. 1008. 

(2) 9 M. I. A.539;2 W. R. P. C. 31; 1Suth P. C. J. 
520: 2 Sar. P. ©. J. 25: 19 B. R. 843. O00 OO 
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chier’s lifetime, would have bound those 
claiming the zemindari in succession to her. 
And their Lordships are of opinion that, 
unless it could be shown that there had not 
been a fair trial of the right in that suit—- 
or, in other words, unless that decree could 
have been successfully impeached on some 
special ground, it would have been an 
effectual bar to any new suit in the Zillah 
Court by any person claiming in succession 
to Anga Mootoo Natchier. For, assuming her 
to be emtitled to the zemindari at all, the 
whole estate would for the time be vested 
in her, absolutely for some purposes, though, 
in some respects, for a qualified interest ; 
and until her death it could not be ascer- 
tained who would be entitled to succeed. 
-The same principle which has prevailed in 
the Courts of this country as to tenants in 
tail representing the inheritance, would 
seem to apply to the case of a Hindu widow, 
and ‘it is obvious that there would be the 
greatest possible inconvenience in holding 
that the succeeding heirs were not bound 
by a decree fairly and properly obtained 
against the widow.” 

The declaration as to Hindu Law which 
their Lordships have quoted from the con- 
sidered judgment of the Board, which was 
delivered by Lord Justice Turner in 1863, 
has in the present appeal been objected to 
on the ground that it was obiter. The 
following cases, however, were referred to 
as showing that the doctrine there set forth 
was in accord with the course of judicial 

` decisions. g 

Their Lordships will first refer to the 
case Nobin Chunder Chuckerbutty v. Issur 
Chunder Chuckerbutty (1) which came be- 
fore a Full Bench of the Calcutta High 
Court, 1867, in which the declaration of the 
Board in the Shivagunga’s case (2) to which 
their. Lordships have referred was accepted 
as a correct statement of the Hindu Law to 

- which it related and was applied to the 
case-before the Full Bench. The facts of 
the case before the Full Bench are not fully 
‘stated in the order of reference to the Full 
Beach, but they were as follows: One 
Ramdoollub Chuckerbutty died possessed 
of an estate consisting of lands leaving two 
sons, two daughters and his widow, Dhone 
Mala. The two sons died without issue in 
the lifetime of the widow, and upon their 
death the widow, Dhone Mala, became 
` entitled to the possession of the respective. 
estates of the sons, but the defendant in 
that suit, a stranger, and as a trespasser, 
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took possession of the estate more than . 
12 years before the suit, and the widow 
never obtained possession. Upon the death 
of the widow, sons of the daughters, who. 
were the reversioners to their uncle’s estate, 
brought the suit for possession, which was 
before the Full Bench in second appeal. 
The first Appellate Court had dismiesed 
the suit as not brought within time, 
that is, within 12 years from the, time 
when the defendant had wrongfully taken 
possession, and the question hefore the 
Full Bench was whether the suit was barred 
by limitation or whether the reversioners 
could sue upon the death of the widow, 
Dhone Mala. The Full Bench held that 
the cause of action arose when the defend- 
ant had taken possession and that the suit 
was time-barred. The Full Bench was an 
exceptionally strong Bench of Judges, who 
had much experience in cases involving 
considerations of Hindu Law. Their Lord- 
ships will give extracts from the judgments 
which were delivered in the Full Bench, as 
those judgments appear to their Lordships 
to confirm the declaration as to Hindu 
Law which they have quoted from the judg- 
ment of the Board in the Shivagunga's case(2) 
and to have a direct bearing on the appeal 
before the Board, and are very instructive. 
in delivering his judgment in that Full 
Bench case, with which Seton-Karr, J., con- 
curred, Sir Barnes Peacock, O. J., after 
referring to Sir Lawrence Peel’s judgment . 
already mentioned, said: z 

“It was also held by the Privy Council in 
the Shivagunga’s case (2) that in the absence 
of fraud or collusion, a decision against a 
widow, with regard to her deceased hus- 
band’s estate, would be binding upon the © 
reversionary heirs. If the female 
heir in the present case had sued the wrong 
coer, and, without fraud or collusion, had 
failed to make out her case to turn him 
out of possession, the reversionary heirs 
would have been bound by the decision. I 
am assuming that they are not claiming 
through the femal® heir.” 

Farther on Sir Barnes Peacock, said: 

“Tt is said that the reversionary heirs 
could not sue (for possession) during the 
lifetime-of the widow, and that, therefore, 
they oughtmot to be barred by any adverse 
holding against the widow at atime when 
they could not sue. But when we look at 
the widpy as a representative, and see that 
the reversionary heirs are bound by Uecrees 
relating to her husband's estgte which are 
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obtained against her without fraud or 
collusion, we are of opinion, that they are 
also bound by limitation, by which she, 
without fraud or collusion, is barred.” 
Jackson, J., in his judgment, said : 
““Tentirely concurin the opinion of the 
Chief Justice that the plaintilf (the rever- 
sionary heir) was barred in the present 
case... It has been distinctly held by 
the Prġvy Councilin the Shivagunga’s case(2) 
that a decision fairly arrived at without 
fraud or collusion in the presence of a 
“Hindu widow in possession of the estate 
will bind reversionary heirs. That being 
so decided, it appears to me impossible to 
escape the conclusion that an adverse pos- 
session which barred the widow will also 
bar the heirs, and in that opinion we are 
fully and strongly supported by the deci- 
sions of the late Supreme Court in the case 
to which his Lordship the Chief Justice 
has referred.” l 
.Phear, J., in his judgment, said: 
. “I too desire to avoid pledging myself to 
all the illustrations which have fallen from 
the Chief Justice; but with this exception, 
I concur entirely in the reasoning which 
he has given in support of his conclusions, 
and I concur also in the remarks which 
have been made by Mr. Justice Jackson, 
I will add that it seems tome that, when 
a reversionary (Hindu) heir succeeds to 
the property of his ancestor on the death 
of an intervening female heir, he takes 
substantially the same proprietary right as 
she enjoyed, and no more, though, doubtless, 
she was fettered in a way that he is not, 
with regard to the dealings with the pro- 
perty, viz., her alienations are often liable to 
be avoided by him when he succeeds to the 
right of succession.” | 
Macpherson, J., in his judgment, said: 
“I also concur in the proposed answer. 
But a very great difference exists between 
the case immediately before us, and the 
case in which a mother (or other Hindu fe- 
male having an estate similar to that ofa 
childless widow) has herself alienated pro- 
perty belonging to the estate which she 
has taken as heiress, without sufficient 
reason for making sich alienation. In the 
latter case, the alienation is good as against 
her, and so far as her own lifesinterest is 
concerned. Therefore, in fact, no cause of 
ation necessarily arises at all with respect 
to her alienation so long as she lives. The 
cause of action does not arise “witil her 
death, when the reversioner’s cause of 
. e 
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action for the first time accrues. In the: 
case before us, the property having never . 
reached the hands of the mother (the Hindu - 
widow) at all, having been throughout held 
adversely to her, the cause of action (of the 
reversioner) accrued in the mother’s life- 
time, and, therefore, a suit to recover pos-. 
sesion, by whomsoever it may be brought, 
is barred, unless instituted within 12 
years from the commencement of the ad-. 
verse possession.” i 

In Aumirtolall Bose v, Rajoneekartt Mitter 
(3), the decision of tbe Full Bench at 
Calcutta in Nobin Chunder Chuckerbutty 
v. Issur Chunder Chuckerbutty (1) was 
cited in argument, and Sir Barnes Peacock, 
in delivering the judgment, of the Board, 
affirmed that decision. 

In Jugul ‘Kishore v. Jotindro Mohun 
Tagore (4), which was before the Board in 
1884, where a Hindu widow's right, title 
and interest in property had been sold in 
execution of a money decree, the Board, 
without a suggestion of dissent from the 
ruling, said, at page 73*. “It was held in 
the Shivagung1's case (2) that although a. 
widow has for some purposes only a partial 
interest, she has for other purposes the: 
whole estate vested in her;and that in a 
suit against a widow in respect of the estate 
the decision is binding upon the rever- 
sionary heir.” “The Board also said: 

“If the suit is simply for a personal 
claim against the widow, then merely the 
widow's qualified interest is sold (in execu- 
tion of the decree) and the reversionary 
interest is not bound by it (the sale). If, 
on the other hand, the suit is against the 
widow in respect of the estate, or for a 
cause which is not a mere personal cause of 
action against the widow, then the whole 
estate passes.” : 

In Pertabnarain Singh v. Trilokinath. 
Singh (5) Which was before the Board in 
1884, the Board, said, at page 207* : 

“It is sufficient for the present purpose 
to hold that, until, she had appointed 
another to be owner and representative, the 
Maharanee’s estate in the taluk was suffi- 
cient to constitute her the full representa- 
tive of it inthe former suit. Her estate 

(3) 2 L A. 113; 23 W. R. 214; 15 B. L. R. 10; 3 Sar. 
P. C. J. 430; 3 Suth. P. CO. J. 94. é 

(4) 11 I. A. 66; 100. 985; 8 Ind. Jur. 455; 4 Sar, P. 
C. J. 553; 5 Ind. Dec. (x. s.) 657 (P. G.). 

© 11 I. A. 197; 110. 186; 8 Ind. Jur. 697; 4 Sar. P. 
C. J. 567; Rafique and Jackson's P, C. No. 86; 5 Ind. 
Dee. (x. s.) 883 (P. C) 
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was at least as large as that of a Hindu 
widow in her husband's property. What 
was said by this Board of the widow's estate 
in the Shivagunga's case (2)is applicable to 
hers,” 

In Hari Nath Chatterji v. Mothurmohun 
Goswami (6) which came before the Board 
in 1893, it was held that the rule in the 


Shivagunga’s case (2) to the effect that an . 


adverse - decree against a Hindu widow 
binds those claiming in succession applies 
equally*to the case of the daughter. It 
had been argued in that case that the ad- 
verse title alleged was founded on some- 
thing which was independent of limitation, 
and that the Limitation Act XV of 1877 
let the reversionary heir sue within 12 years 
from the time when his right to pos- 
session accrued. With reference to that 
er Lord Watson, at page 188*, 
sald :— : 

_ “But you must show that the new law 
gives a right of action tothe reversioner not- 
withstanding that the widow’s right of 
possession has been extinguished by decree.” 

Owing to the fact that it did not appear 
from the judgment of the Board when 
Pearimoni, who was the second wife of 
Ramanundun Goswami, had died, beyond 
the fact :that’she was living when he died 
in 1847, there was some hesitation in re- 
ferring to that case in the argument of 
this appeal. Mr. De Gruyther has, how- 
ever, shown from the appeal record of 
that case, whichis preserved in the Privy 
nas Office, that Pearimoni died in 
1855. - 

In Risal Singh v. Balwant Singh (7) which 
was before the Boardin 1915, Chaudhari 
Risal Singh, alleging that he was the re- 
versionary heir of Jagat Prakash Singh, 
brought a suit against Bulwant Singh for 
possession of immoveable property known 
as the Landhaura estate. The’ property 
there claimed had. belonged to Raja 
‘Raghubir Singh until he died childless in 
1868. Raghubir Singh left a widow, Rani 
Dharam Kunwar, who bore to him a pos- 
thumous son, Jagat Prakash Singh, who 
. died in 1870. Rani Dharam Kunwar had 
the authority of her husband to make 
successive adoptions. In 1877 she adopted 

(6) 20 I. A. 183; 21 O. 8; 17 Ind. Jur. 481; 6 Sar. P. O. 
J. 384; 10 Ind. Dec. (x. 8.) 638 (P. C.). 

(1) 48 Ind. Cas. 553; 45 I. A. 168; 28 O. L. J. 519; 
24 M. L. T. 361; 40 A. 593; 9 L. W. 52; 23 O. W.N. 


326; (1919) M. W. N. 155; 36 M. L. J. 597; 21 Bom. L. 
'R. 511 (P. O) i . 
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to her husband a boy who died within three 
years after he had been adopted, and then 
she adopted another boy, who died in 1859, 
and in 1890 she adopted Bulwant Singh, 
the defendant to the suit. She continued 
in possession of the property, alleging that 
her husband Raghubir.Singh had by his 
Will left it to her for her life. After a time 
Rani Dharam Kunwar and Bulwant Singh 
quarrelled, She was claiming a right to 
manage the property during her life; he 
was claiming his full rights as an adopted 
son. The result was that, on the 7th January 
1905, Rani Dharam Kunwar brought a 
suit in the Court of the Subordinate Judge 
of Saharanpur against Bulwant Singh, in 
which she claimed.to have it declared that 
she had no power to adopt Bulwant Singh 
and had never validly adopted him, and to 
have her registerededeed of adoption, in 
accordance with which she had adopted 


-him, declared void and ineffectual against 


her. He alleged that Rani Dharam Kunwar 
had power‘to adopt him, and had validly 
adopted him. The Subordinate Judge, 
holding that Rani Dharam Kunwar was 
estopped from denying that she had validly 
adopted Bulwant Singh, dismissed her suit, 
She appealed to the High Court at Allah- 
abad, and the High Court, also holding 
that Rani Dharam Kunwar was estopped, 
dismissed her appeal. Thereupon she ap- 
pealed to His Majesty in Council. The 
Board in that appeal considered the evidence 
in that suit, and having come to the con- 
clusion ' that Rani Dharam Kunwar had 
validly adopted Bulwant Singh and that 
her appeal should be dismissed, advised 
His Majesty accordingly. In the judgment 
the Board, at page 178*, said: . f 
“There canbe nodoubt, in their Lordships’ 
opinion, that Rani Dharam Kunwag in her 
suit against Bulwant Singh did, notwith- 
standing the personal estoppel under which 
she laboured, represent the estate on the 
question of fact as to whether Bulwant 
Singh had or had aot been validly adopted, 
and that she represented the estate within 
the meaning of the rule in Katama Natchier 
v. Raja of Shivagunga (2). The principle 


- of law to be applied in.such cases was, their 


Lordships consider, correctly summarized 
by Banerji, J., in his judgment in this 
ease, thus: ‘Where the estate of a deceased 
Hindu has vested ina female heir, a decree 
fairly and properly obtained against her 
in regafd*to the estate is, in the absence of 
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fraud or collusion, binding on. the rever- 
sionary heir.’ It canngt be said that there 
had.not been a fair trial by the Board in 
1912 of therightin the suit of Rani Dharam 
Kunwar against Bulwant Singh. Theright 
in that suit was his right to the estate as 
a.son validly adopted to Raja Raghubir 
Singh.” <.  . : 

“Upon the other side it was asserted 
‘the principle of the Shivagunga’s cuse (2) 
might” have been applied and had not been 
applied in thecase of Runchordas Vandra- 
vandas v. Paravatibai (8) which came 
. before the. Board in 1899. The suit in 
that case was brought on the 2ist Decem- 
ber, .1888, against Vandravandas and the 
Advocate-General of Bombay by Curson- 
das Govindjee as the heir at-law of Kallianji 
Sewji; who had died on the 6th January, 
1869, leaving two widpws—Cooverbai, who 
died in 1871, and Nenavahoo, who died in 
1888, Kallianji Sewji had made a Will, 
which wes proved on the 2nd March, 1869, 
by three executors, who were trustees, of 
whom the first defendant to the suit was at 
the date of the suit the sole survivor. . The 
three.trustees were appointed by the- testator 
as trustees for dharam—that is, to make 
gifts for charitable or religious purposes. 
The Will contained the following clause: 
“As.to the estates which have been given 
by .me to my wives, they are to enjoy the 
rant of the said estates during their natural 
lives, and on the death of my wives the 
said estates are to revert to my dharam, 
and whatsoever income may be derivable 
from the said estates is to be expended for 
my dharam.” The main question in the 
guit was whether the gift for charitable or 
religious purposes was void for vagueness 
and uncertainty, and the High Court at 
Bombay,and ‘the Board in appeal held that 
it was void and thatthe trustees ‘took .no 


- interest underthe Will. The suit was brought 


after-the death of Nenavahoo. 

‘It appears to their Lordships ‘that part 
ofthe property claimed.by the reversioner 
had been property of theerespective widows 
as their stridhan, as to which there was 
soine question as to the “rights of the heir” 
and that other parts’ofthe property claimed 
was property. which had been in the pos- 
session of the widows, to which the rever- 
sionary heir, the plaintiff, in the ordinary 
eourse, was clearly entitled, and that 
(8) 26 1. A."71; 23 B. J25; 1 Bom. L. Rẹ 697; 3 C. W. 
a cy “7 Sar, P. C. J. 543; 12 Ind, Dec. (N.s) 485 


in the Shivaguna's case (2). 
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the -Board was considering how an account, 
which the Courts below ‘had . ordered 
to he prepared, should be worded:-so as 
to show those two classes of property. 


The defence of limitation was raised, but 
the Board held that it did not apply, say- 
ing: A ; oe 
“Tt is not necessary -bo consider- what 


- might be the case if the widows -or the 


survivor of them were suing, -as-the-plaint- 
iff does not derive hisright-from or through 
them, and the extinguishment-of thtir right 
would not extinguish his.” - | Pe ge 
Tt has been maintained that the Board 
was not intending to discredit the rule in 
the Shivagunga’s case (2). "What the Board 
was considering was. the wording of an 


-account which the Appellate Court and the 


first Court had ordered to be prepared. 
The judgmentof the Board was delivered. 
by Sir Richard Couch in 1899, whovin 1893 


“had delivered the judgment of the Board 


in Hari Nath Chatterji v. Moothuramohun 
Goswami (6) which expressly-approved -of 
and applied as sound Hindu Law -the rule 
What-was said 
by the Board in 1899 at the conclusion of the 
judgment makes it plain what the ‘Board 
was considering. It,is theré said: 

“The decree of the first Court, dated the 
27the July, 1898, should not have been 
varied as ithasbeen. It is for an account 
of the moveable property left by Cooverbai 
and Nenavahoo at the time of ‘their deaths 
distinguishing between such of -it.as -was - 
their stridhan and ‘as such ` formed part of 
the estate of the testator. ‘As such’ appéars 
to be an error for ‘such as.’ With -this 


- alteration their Lordships think the decree 


will be right.” 

As altered. by the Board the account 
which was to be taken was an account of the 
moveable. property left by Cooverbai. and 
Nenavahoo, the widows of the said testator 
respectively at the time of their deaths 
distinguishing between such of the said 
property as was the stridhan of the said 
Cooverbai and Nénavahoo and such as 
formed part of the estate of the said testator. 


It does not appear to their Lordships - 
how the rule in the Shivagunga’s case (2), 
could have been applied in the case then 
before the Board. What the Board, at *the 
stage of the suit which was then before the 
Board, the Board having decided against 
the trust to the trustees, was considering 
was what was the account which was to be . 
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` taken, and the Board directed’ that the- 


account should separately show what had 
been the stridhan of the widows, and what 
was the property to which the heir might 
ordinarily. be entitled. Their Lordships are 
unable to see what was the estate, within 
the meaning- of the Shivagung’s case (2) 
which the widows had represented, or to 
what the rule in the. Shivagunga's case (2) 
could have been applied. The title of the 
trustees to the property devised or bequeath- 
ed. to them for charitable or religious 
purposes. by Kallianji Sewji was not ques- 
tioned until the survivorof the two widows 
died. in 1888, and that property had never 
been. represented’ by the widows or either 
of them. -It had. been 
possession of the. trustees under the Will 
‘of Kallianji Sewji from 1869 until the 
Court in the suit which was brought on 
the 21st December, 1888, after the death of 
the last ‘surviving widow, had decided that 
the gift for charitable or religions purposes 
was void. 

The result of the cases to which their 
Lordships have referred shows, in their 
opinion, that the Board has invariably 
applied the rules of the Shivagunga's case (2) 
. asssound Hindu Law where.that rule was 
applicable, h 

It also- appears to their Lordships that 
the suit is barred by limitation. The 
plaintiffs could not be entitled to adecree 
for possession without displacing the 
adoption of 1862 of Alagusundara. by Chok- 
kammal. It was held by the Board in 


Jagadamba Chaodhrani v. Dakhina Mohun 


Roy Chaodhri (9), that Art. 129 of the Second 
Schedule of Act IX of 1871 relates to all 
suits in which the plaintiff cannot succeed 
without displacing an apparent adoption 
by virtue of which the defendant is in 
possession. That Article prescribed 12 
years. as the ‘period of time within which a 
suit.“ to establish or set aside an adoption” 
might be brought and that such period of 
12 years should begin to run from “The 
date of the adoption, or (at the option of the 
plaintiff) from the date of the adoptive 
_ father’s-death.” i 

Act IX of 1871 did not give to a.rever- 
“Bioner. whose right to sue for possession 
accrued upon the death of Hindu widow 
any further time than the 12 years 
given. by Art. 129 to any plaintiff. That 
Act was in force until the 19th July, 1877, 

(9). 13 I- A. 84; 13 C. 208; 10 Ind. Jur, 307; 4 Sur. 
P. U, d, 715; 6 Ind. Dec. (x. s.) 705 (P. CO), 
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when Act XV of 1877, the Indian Limitation 
Act, 1877, came into force, and by Art. 141 
of the Second Schedule oi Act XV of 1877 
a Hindu entitled to the possession of imp- 
movable property on the death of a Hindu 
female might bring his suit for posses- 
sion within 12 years from the time when 
the female dies. In the present case the 
period of limitation allowed by Ari® 129 of 
Act IX of 1871 expired in 1874. 

The person who at the date of the adop- 
tion in 1862 was entitled to sue to setaside 
the adoption must have been a reversioner ° 
to Arunachala, and looking at the pedigrees - 
he must have been either Kalianasundara 
or Chokkappa, and it-has not been pleaded 
or otherwise alleged that they were at the 
time of the adoption under the age of 18. 
years so as to entitle them to an extension of 
the period allowable to a minor under s, 7, 
Act IX of 1871, to bring a suit. It is obvious 
looking at the facts and dates in the preseht 
ease, that Kalianasundara and Chokkappa 
must have arrived at full age long before Act 
IX of 1871 expired and that that Act applied. 

In the present suit the Subordinate Judge 
found thatthe questionas to the adoption 
of Arunachala was res judicata, but Sir 
John Wallis, ©. J., and Mr. Justice Burn, 
in the appeal to the High Court, decided 
that the principle of res judicata did not 
apply. On that subject their Lordships do 
not consider it necessary to express an 
opinion, 

It has been arranged by the parties 
through their respective Counsel and their 
respective Bolicitors in the best interests of 
their clients that the plaintiff's appeal No. 
124 of 1923, and the first defendants’ appeal, 
No, 128 of 1923, which relates to the village 
of Enkan, should be dismissed, and that 
there should be no order as to costs in 
either of these appeals in which other 
respondents have not appeared. It has also 
been arranged by the parties though their 
respective Coungel and their respective 
Solicitors in the best interests of their 
clients that the plaintiffs’ appeal No. 125 of 
1923, should be dismissed without costs 
on either side, the plaintiffs having admit- 
ted that the late husband ef the first defenda 
ant was nôt disqualified from inheriting 
along with the plaintifis. Except as above 
arranged by the parties it appears to their 
Lordshfp# that all the appeals shauld be 
dismissed’ with costs, and their Lordships 
will so accordingly humb¥y advise Hig 
Majesty. i 
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. Since the hearing of shese appeals some 
of the parties, their Lordships understand, 
have entered into compromises. On pro- 
duction of the proper evidence, effect to 
these compromises will be given in -the 
Order in Council confirming this report. 
vA Appeals dismissed. 
Solicitors for Vaithilinga Mudaliar and 
otherg—Messrs. T. L. Wilson and Co. 
Solicitorsfor Srirangath Anni and others:— 
Messrs. Chapman, Walker and Shephard. 
Solicitor for Somasundaram Chettiar and 
_ A. Rangasami Chettiar:—-Mr. D. Grant. 
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OUDH CHIEF COURT. 

First Crvin APPRAL No. 6 or 1924. 
November 18, 1925. 
_Present:—My. Justice Stuart, Chief Judge, 

4 and Mr. Justice Ashworth. 

NATIONAL BANK or UPPER INDIA 

(IN LIQUIDATION) THROUGH ITs LIQUIDATORS 

Seth KADHA KISHAN AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
`” versus 
BANSI DHAR AND anoTHer—DEFENDANTS— 
RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 25— 
Pro-note, execution of, for another—Personal liability 
not intended—Inducement by promisee—Inducement 
by real borrower—Limitation Act (IX of 1908), s. 20 
~—-Pro-note, execution of, for another—Payment of 
interest by real debtor—Extension of time. 

Tf a negotiable instrument does not set out clearly 
that the maker is not personally liable the fact of the 
knowledge of the payee that the executant did not 
sigh to incur personal liability is irrelevant. [p. 96, 
col. 1. 

Where, however, the promisee induces the execu- 
tant of a pro-note to sign the pro-note upon the belief 
that a third party only, and not he, would be liable 
thereundeg, the executant cannot be held to be 
personally liable. [p. 95, col. 2.) 

Where the belief is induced by the third party and 
not the promisee, the executant cannot escape liabili- 
ty,[p. 96, col. 2; p. 97, col. 2.j 

Where a promissory note is executed in pursuance 
ofan agreement between tbe gxecutant and a third 
party that the former would execute the promissory 
note, but that the latter would pay the interest on it 
and also the principal, this is sufficient evidence of an 
implied condition that that third party should pay 
the interest falling due*on the promissory note as 
the duly appointed agent of the executant and the 
payment by him‘of interest saves limitation, but not 
so, where payment of interest is mada, not in conse- 
quence of any such agreement between the third 
party and the executant but in consequence of an 
understanding between the executant and the pro- 
misee. [p. 98, col.1.] . 

Appéal from the judgment and decree of 


the Sub-Judge, Lucknow, dated the 22nd 
October 1923. s 
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Mr. Aditya Prasad, for the Appellants. 

Messrs. Niamatullah, Ishwari Prasad and 
Jai Krishna Tandon, for the Respondents. 

JUDGMENT. 

Ashworth, J.—This is a plaintiff's 
first appeal. The suit is one brought by 
the National Bank of Upper India (in li- 
quidation) against the defendant No. 1 
Bansi Dhar and defendant No. 2 Gopal Das 
on a promissory note signed by the former 
only, and on acurrént account alleged to 
have existed between the defendants and 
the Bank. Reliance on the current account 
as a cause of action was abandoned in the 
lower Court, as the only debit items in this 
account were instalments of interest due on 
the promissory note, and for the purposes of 
this appeal the sole cause of action is liabi- 
lity under the promissory note. In the lower 
Court the second defendant pleaded that 
he could not’be liable on a promissory note 
which was only signed by defendant No, 1 
and not by himself, a contention which was 
upheld by the Court,.and which is not im- 
pugnedin this appeal. Bansi Dhar defend- 
ant No. 1 pleaded that even if consideration 
were held to have existed the suit was bar- 
red by limitation, as he himself had neither 
paid any intereston it nor authorised any one 
else to pay interest onit, and that three years 
had elapsed ‘since the date of its execution. 
The lower Court held that the promissory 
note was executed by defendant. No. 1 for 
consideration, namely, the promise by the 
Bank to the defendant No. 1 (a promise ful- 
filled) to credit the account of Bishambhar 
Nath Tandon with the sum secured by the 
promissory note, namely, Rs. 20,400. It 
found, however, that there. was only one 
payment towards interest made within 
three years, namely, that of Rs. 908-6-3 made 
on the 23rd November 1918, This sum it 
held to have been paid by a third party 
Bishambhar Nath otherwise than as the 
agent of the defendant No. 1. ‘It, therefore, 
held that limitation was not saved under 
s. 20 of the Limitation Act (IX of 1908). 
The findingas to limitation is impugned 
in this appeal. The respondent’s Coufisel 
is prepared -to maintain that the lower 
Court's finding as to limitation was correct, 
irrespective of any other finding, but his 
main contention is that the suit should 
have been ‘dismissed because there was no 
consideration. Iam ofthe opinion that’ it 
might be difficult to hold that the suit was 
barred by limitation if the promissory note 
was for consideration, and, therefore, I first 
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proceed to decide the question whether the 
lower Court’s finding that there was con- 
sideration should be upheld cr not. 

The plaintiff's case as set forth in the 
-plaint was that the defendant No. l and 
his brother the defendant No. 2 needed the 
money for their cloth and banking busi- 
ness and accordingly borrowed it from the 
Bank on the security of the promissory 
note in question. The promissory note in 
question, is Ex. 1, dated 22nd December 
1917, Itis for the sum of Rs. 20,000 with 
interest at,9 percent. per annum to be com- 
pounded half yearly, and purports to have 
been executed “for value received in full.” 
It is signed by defendant No. 1 Bansi Dhar 
alone. Exhibit 2 is a receipt executed by 
Bansi Dhar alone for Rs. 20,000. The plaint 
explains that the note was executed by 
Bansi Dhar alone because his brother, the 
second defendant, was a Director of the 


Bank and did not think it advisable to` 


appear as a borrower from the Bank. The 
plea set up by Bansi Dhar in para. 10 of his 
written statement was that neither he nor 
his brother ever borrowed the twenty 
thousand rupees from the Bank, and that 
the note was executed by him at the re- 
quest of Bishambhar Nath, a third party, 
with the knowledge of the Manager of the 
- Bank, Pandit Ram Nath Sapru, merely, to 
conceal the indebtness of Bishambhar Nath 
tothe Bank, Bishambhar Nath being one 
of the Directors. The actual language of 
this para, 10 is as follows:— 

“There was an intimate friendship between 
Pandit Ram Nath Sapru deceased Manager 
of the plaintiff Bank, and Rai:Sahib Babu 
Bishambhar Nath, one of the Directors of 
it, and the answering defendant and the 
said Rai Sahib, were also on very intimate 
terms. Rai Sahib Babu Bishambar Nath 
had taken the debt entered in the pro-note, 
the basis of claim, from the plaintiff; at 
his suggestion the answering defendant 
signed the pro-note the basis of claim and 
its receipt without getting any considera- 
tion, the answering defendant did not sign 
the said deeds as a debtor and no contract 
was entered into or consideration passed 
between the plaintiff Bank and the answer- 
ing defendant with respect to the said docu- 
merits,” : 

This pleading in the written statement 
of the defendant No, 1 was subsequently am- 
plified by a statement of Mr. Wazir Hasan, 
Counsel for the edefendant which was as 
follows:— 
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“The loan sued for, if real, was negoti- 
ated by Rai Bishambhar Nath for his own 
benefit. He received that money from thee 
Bank, and, therefore, there was no consider- 
ation which moved from the Bank in favour 
of Bansi Dhar. Bansi Dhar is, therefore, not 
liable to re-pay the loan. Bishambhar 
Nath, the real debtor, is liable to pay the 
loan. The defendant Bansi Dhar gigned 
the pro-note at the request of Lala Bisham- 
bhar Nath who in view of the practice in 
the Bank, being one of the Directors of 
the plaintiff Bank, could not sign the pro- 
note. The plaintiff’s case is based on the 
ground that the consideration of the pro- 
note in suit consists in the payment made 
by the Bank to Bansi Dhar. There is. no 
other consideration set up by the plaintiff. 
The consideration so set up is denied by us. 
It is not our case that Bansi Dhar signed the 
pro-note in the capacity of an agent of a 
disclosed or undisclosed principal. Our 
case is that we are not liable because 
there is no consideration moving from the 
Bank towards us that would make the 
promise contained in the note sued for bind- 
ing on us. As a positive case we further 
state that the loan advanced by the Bank 
to Bishambhar Nath was not really due 
to the fact that we ever made any- request 
to the Bank for the loan to be made to 
Bishambhar Nath. The whole transaction 
was concluded between the Bank and 
Bishambhar Nath alone, and Bansidhar 
came in only as a benami signatory to the 
pro-note. The Bank was fully cognizant of 
this state of affairs,” 

Now it must be admitted that this plead- 
ing did not furnish an answer to the claim 
on the pro-note. This pleading set up the 
fact that by agreement between defendant 
No. 1 and Bishambhar Nath the former 
was to incur no personal liability, and these 
pleadings suggest, though they do not 
explicitly state so, that the Manager Ram 
Nath Sapru was aware that the defendant 
No. 1 did not intend to incur personal liabil- 
ity. This was not enough. It was necessary 
in the language ofs. 28 of the Negotiable 
Instruments Act to provesthat the Manager 
of the Bank Ram Nath Sapru. induced de- 
fendant No. l to sign the pro-note upon the 
belief that Bishambhar Nath only would be 
held liable. Section 28 of the Negotiablee. 
Instruments Act runs as follows:— 

“An ager who signshis name to a pro- 
missory note, bill of exchange or cheque 
without indicating thereon that he signs as 
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agent, or that he does hot intend thereby to 

incur personal responsibility, is liable per- 
sonally on the instrument, except to those 
who induced him to sign upon the belief 
that the principal only would be held 
liable.” . 

The Subordinate Judge has relied on the 
case, Yenugantt China Venkatarayanim v. 
Katafiri Venkata Narasimharayanim (1), 
as authority for holding that “If a negoti- 
able instrument does not set out clearly 
that the maker is not personally liable the 
fact of the knowledge of the payee that the 
executant did notintend to incur personal 
liability is irrelevant”, and we see no reason 
for dissenting from this .pronouncement. If 
the evidence had only proved as much as 
was contended in the pleadings of the 
Counsel of defendant No. 1, the decision of 
the Subordinate Judge would have been 
correct in my opinion, : 
proves much more than this, It proves 
thatthe Manager Ram Nathactually induced 
the defendant No. 1 tosign the pro-note 
upon: the belief that Bishambhar Nath only 
would beheld liable. It ison a finding of 
fact and not a finding of law that I dissent 
from the conclusion of the Subordinate 
Judge.. The evidence on this matter con- 
sists of the oral evidence of Bansi Dhar 
defendant No. land Bishambhar Nath and 
on certain documentary evidence furnished 
by the account books of the Bank. The 
Manager Ram Nath Sapru was dead before 
this suit was brought. The Bank could not, 
therefore, producehim. The plaintiff Bank 
cannot in reason object to reliance being 
placed on the evidence of Bansi Dhar who 
was called as a witness by the plaintiff. 
Moreoyer, as the case set upin the plaint 
that the money was borrowed by Bansi 
Dhar for his own uses has been clearly 
disproved, and this is now admitted, the 

ank could only succeed by reliance on 
the facts proved from the evidence of 
these two witnesses. his examination- 
in-chief Bansi Dhar stated as follows:— 

“It was on account of Bishambhar Nath’s 
request and Pandit Ram Nath’s assurance 
that I signed the pro-note in suit. There 
was no third reason. I had no dealing 
jointly with Pandit Ram Nat? We did not 
incur any other liability either before or 
after the suit at the binding of Pandit Ram 
Nath. =. ec 

“The assurance given by Pandit Ram 
Nath was Ahat Bishambhar Nath was tak- 

(i) a Ind. Cas. 650; (1913) M. W. N. 1095; 143. L. 
T, 502, 


but the evidence. 


[92 I. 0, 1926] 


ing the loan and would re-pay it, and 
he could not takethe loan in his own name 
as he was a Director. He also said that 
there was no concern with me and that 
Rai Sahib would pay back the money. 
Bishambahar Nath said he was a Director, 
and could not take the money in his name 
and it was necessary that somebody should 
sign for him. I believed that Bishambhar 
Nath could not borrow money from the 
Bank by signing himself. 7 | 

“Rai Sahib had negotiated the loan with 
Pandit Ram Nath and said that he was the 
Director and could not take the money in 
his name and it-was necessary that some- 
body should sign for him. I believed that 
Bishambhar Nath could not borrow money 
from the Bank by signing himself, 

“Rai Sahib had negotiated the loan with 
Pandit Ram Nath and said that he was the 
Director and could not take the loan him- 
self. Pandit Ram Nath said that Rai 
Sahib was liable for the money and that I 
was to have no concern with it. Ido not 
know if Ram Nath had the authority to 
advance more than Rs, 500 or not.” f 

In this statement he clearly states that” 
the Manager Ram Nath had said that Rai 
Sahib was liable for the money and that he 
was to have no concern with it. Bisham- 
bhar Nath was called asa witness by the 
defendant, and corroborates the defendant, 
although to do so was clearly against his 
own. interest in escaping liability. Bi- 
shambhar Nath in his evidence has stated: 


“I had borrowed the amount, covered by 
this pro-note from the plaintiff Bank. AsI 
could dot borrow this amount in my own 
name from the bank on nro-note, I got the 
pro notesigned hy Bansi Dhardefendant No. 
1 on the advice of Pandit Ram Nath Sapiu, 
then Manager and Director of the Bank...... 
... was talking to Pandit Ram Nath Sapru. 
in the capacity ofthe Manager of the Bank 
and Bansi Dhar was alsotalking to him in 
the same capacity...... The sum of Rs, 20,000 
was borrowed to pay off some other account 
in the plaintiff Bank payable by mt and 
Pandit Ram Nath Sapru, thelate Manager of 
the Bank, I do not remember in whose 
name this account was payable.” 

This evidence, which we keleve, clearly 
shows that not only Bishambhar Nath 
Tandon, the third party, but also the ` 
Manager Ram Nath induced Bansi Dhar, 
defendant No. 1, to sign the pro-note upon 
the belief that Bishambhar Nath only would 
be held liable. Itis also to be noted that 
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the Bank only brought the suit after the 
death of the Manager Ram Nath Sapru, from 
which it may be inferred that Ram Nath 
himself was aware that it would not be 
advisable to sue the defendant No. 1. There 
is also strong documentary and other evi- 
dence to support’the view that Bansi Dhar 
was induced to sign the pro-note in this way. 
As the lower Court remarks in its judgment 
page 276, Ex. 15, cash book of the plaintiff 
Bank, shows that Rs. 20,000 were credited 
to the current account of Bishambhar 
Nath onthe 28th December 1917, the next 
opening day after the 22nd December on 
which date the pro-note in suit was execut- 
ed by Bansi Dhar. Thisimportant exhibit 
has not been printed by an oversight. I 
find, however, that just the same thing was 
done in the following December 1918. Ex- 
hibit 16, which is printed, is the cash book 
for Monday the 30th December 1918. There 
Bishambhar Nath Tandon is credited with 
Rs. 50,000 and one Radha Kishen is de- 
bited with Rs. 50,000 on a pro-note. The 
Subordinate Judge attempts to get over 
this evidence, that the Manager Ram Nath 
himself induced defendant No. 1 to sign the 
pro-note by holding out that he would not 
“be liable under it, by two arguments. 

“In the first place it is not said by Bansi 
Dhar that Ram Nath had told him that the 
plaintiff Bank would not hold him liable.” 

I have already quoted the statement, 

“It was on account of Bishambhar Nath’s 
request and Pandit Ram Nath’s assurance 
that [ signed the pro-note.” 

Ihave also quoted the evidence of Bi- 
shambhar Nath Tandon. The Subordinate 
Judge was; therefore, wrong on this point. 
Next he has stated, that even if Ram Nath 
had held out the inducement it would not, 
in his opinion, have helped the case for the 
defendant, He then proceeds to draw a 
distinction between the Manager acting on 
behalf of the Bank and acting in a private 
capacity. He.thinks that the Manager got 
the pro-note executed on behalf of the Bank 
but gave the assurance in his individual 
capacity. This distinction appears to me 
: “to be an impossible one in view of the 
- language of s. 199 of the Contract Act. It 

is common ground that the advance to de- 
fendant No. 1 by the Manager of the Bank 
“was beyond the powers of the Manager— 
See Ex. B11, page 5 of Part III, which isa 
copy ofa resolution passed by the Directors, 

. and which runs as follows:— 
“Resolved that the General Manager be 


T, 
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empowered to make advances on appraved 
securities to the extent of Rs. 500 only." 

Now in order té bring this suit the Bank 
had to ratify the Manager's unauthorised 
action and by bringing the suit it maybe 
deemed to have done so. But under s., 199 
of the Contract Act a person ratifying any 
unauthorised act done on his behalf ratifies 
the whole of the transaction of which such 
act formeda part. The Bank could not 
disown any inducement made by fhe Mana- 
ger at the time of getting the pro note exe- 
cuted. | 

It is clearly, therefore, proved in my 
opinion that Bansi Dhar is not liable per- 
sonally on the pro-note inasmuch as he was 
induced by the Bank’s Manager to sign 
upon the belief that Bishambhar Nath only 
would beheld liable. The form in which 
the case has been argued in appeal is that 
there was no consideration. Section 28 o 
the Negotiable Instruments Act will only 
apply if Bansi Dhar be held to be the agent 
of Bishambhar Nath Tandon. This has not 
been pleaded by Bansi Dhar’s Counsel in so 
many words, but it was obviously what was 
meant when Syed Wazir Hasan took up 
the plea on his behalf that the signature 
was benami. The matter hasbeen argued 
in this Court on the ground that there was 
no consideration. For the plaintiff it was 
urged that the consideration passing from 
the Bank to the defendant No. 1 was that 
the Bank agreed to transfer the liability in 
respect of Rs. 20,000 due from Bishambhar 
Nath Tandon towards the Bank to the de- ` 
fendant No. 1. Enough has been gaid to 
show that there was no agreement by the’ 
Manager. The agreement by him was that 
the defendant No. 1 should not he held 
liable at all. It is urged, however, that 
actual forbearance at the request of the 
defendant would be a sufficienf considera- 
tion although there was no contract to for- 
bear. Itisnot shown that the defendant 
ever asked the Manager to forbear preceed-¢ 
ings against Bishambhar Nath Tandon on 
the book debt,” On- the contrary the Mana- 
ger told the defendant that he had no 
intention to proceed against Bishambhar 
Nath Tandon but ia order to prevent the 
Directors making him do so he wanted the 
pro-note executed by the “defendant No. 1. 
I do nowagree with the finding of the lower 
Court that it was always open to the plaint- 
iff Bank to recognise the-pro-note in sutt. 

Ceming to the question of limitation I 
should have been disposed to hold thatif the 
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pro-note ‘had been executed by defendant 
No. 1 in pursuance of anagreement between 
himself and’ Bishambhar Nath, that he 
would execute the pro-note but that Bi- 
shambhar Nath would pay the interest on it 
and also the principal, then this would have 
been sufficient evidence of an implied con- 
dition that Bishambhar Nath should pay 
the irfterest as the duly appointed agent 
of defendant No.1. In this view the pay- 
ment of the 23rd November 1918 by Bis- 
hambhar Nath would have saved limita- 
tion. The facts, however, are different. The 
interest was paid by Bishambhar Nath not 
in consequence of any such agreement be- 


‘tween defendant No. 1 and Bishambhar 
. Nath, but in consequence of an under- 


standing between the defendant No. 1 and 
the Manager of the Bank. In the light of 
such an understanding Bishambhar Nath's 
payment cannot be said to have been on 
behalf of the defendant No.1. It was a 
payment on bebalf of himself, inasmuch as 
the Manager was still holding Bishmabhar 
Nath to be the real debtor. If the finding 
of the Subordinate Judge as to the liability 
of defendant No.l under the pro-note had 
been correct, it may well have been that his 
finding as to limitation could not have been 
upheld. In my view of the case, however, 
the suit must fail not only because the suit 
18 time barred but also because there was 
no consideration for the defendant No. 1 
signing the pro-note in his personal capa- 
city. Ifhe signed the pro-note on behalf of 
Bishambhar Nath Tandon then he did this 
on the inducement of the Bank and the 


Bank must proceed against Bishambhar ~ 


Nath Tandon. In my view this appeal 
should be dismissed with costs. 

Stuart, C. J.—I concur in the finding 
of my leasned brother. I agree with him 
in accepting the evidence of Bansi Dhar and 
Bishambhar Nath as true upon the points 
to which he has referred. This evidence 
is strongly corroborated by other evidence. 


. I agree that there was fio consideration for 


the execution of the promissory note by 
Bansi Dhar and I further find that there 


‘was no payment of interest due upon the 


. promissory note made by Bansi Dhar or by 


. his agent duly’ authorised in this behalf. I, 


: therefore, agree that the appealeshould be 


dismissed with costs. 


“By the Court.— The appeal is dismiss- 
‘+ ed with costs. $ 


N.B. Appeal dismissed. 
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MADRAS HIGH COURT. 
Civiu Revision Partition No. 761 or 1922. 
October 10, 1924. 
Present:—Mr. Justice Waller. 

M. RAMA RAO— PETITIONER 
versus. . 
K. RENGASWAMY RAO— RESPONDENT. 

Guardians and Wards Act (VII of 1890), ss. 40, 41 
(8)—Guardian, discharge of, application for—In- 
vestigation into accounts-—Court, power of. 

On an application bya person to be discharged from 
guardianship under s. 40 of the Guardians and Wards 
Act, the Court has not only to order under 8. 41 (3) 
delivery of accounts and property in his possession, 
but has power to direct an investigation into accounts 
before ordering discharge. . 

Nabu Bepari v. Sheikh Mahomed, 5 C. W. N. 207, 
distinguished. 

Petition, under s. 115 of Act V of 1903, 
praying the High Court to revise the order 
of the District Court of Nellore, dated the 
23rd day of January 1922, in I. A. No. 16 
of 1920, (O. P. No. 92 of 1913). 

Mr. M. Patanjali Sastri, for the Peti- 
tioner. : 

Mr. K. Krishnaswami Iyengar, for the 
Respondent. 

ORDER. —In January 1920 respondent 
applied to be discharged from guardian- 
ship. Two years later the District Judge 
granted him a discharge under s. 40 of the 
Act, at the same time directing him under 
s. 41 (8) to deliver his accounts and all 
property in his possession belonging to the 
minor. In doing so, the District Judge 
expressed the opinion that he could not 
make an investigation into the accounts, 
The ruling he relied on Nabu Bepari v. 
Sheikh Mahomed (1), has no application 
here, for it dealt with the case of a minor, 
who had come of age. 

When the Court has ordered a guardian 
under s. 41 (8) to deliver accounts and pro- 
perty in his possession, there is still a 
further question to be decided, that is to 
say, whether he is to be discharged from 
further liability under the next sub-section. 
Iam unable to see how it is to be decided 
without an investigation into the accounts. 
I cannot for a moment concede that the 
Court is bound to accept without scruting 
any account he chooses to submit or to 
allow him to deliver only such property as 
he admits himself to possess. ' 

In this case, the District Judge has net 
yet passed any order under s. 41 (4). The 
records will be returned. The parties may 
apply to him for further orders. There 
will be no order as to costs in this Court. 

vV. N. V. Petition allowed. 

(5 0. W, N. 207, 
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OUDH CHIEF COURT. 
Seconp Rent APPEAL No. 39 or 1925. 
November 11, 1925. 
Present:—Mr. Justice Misra. 
MAHIPAL SINGH—P tarntivF— 
APPELLANT 
VETSUS 
SARJOO PRASAD—DEFENDANT— 
RESPONDENT. 
Adverse possession—Possession under invalid title 
—Co-sharers—Realization of rent by one co-sharer. 

Tf possesSion is acquired by a person under an in- 
valid title and he continues to remain in possession 
for more than 12 years, although the document relating 
to his title may be invalid for want of registration 
or any other ground, yet the possession having lasted 
for more than 12 years the title becomes an un-assail- 
able one. [p. 100, col. 1.] 

Therefore, where a party originally enters into 
possession under an unregistered sale-deed, the defect 
in his title is cured by his having been in possession 
for over 12 years, [ibid] 

Varada Pillai v. Jeevaratiinammal, 53 Ind. Cas, 901; 
43 M. 244; (1919) M. W. N. 724; 10L. W. 679; 24 0. W. 
N. 346; 38 M. L. J. 313; 18 A. L, J. 274; 46 I. A. 285; 2 
U. P. L. R. (P. O.) G4; 22 Bom. L. R. 444 (P. C.) 
followed. 

If a co-sharer has been in possession ofa particular 
land, his possession cannot be considered , adverse 
against the other co-sharers, and his possession must 
be deemed tobe on behalf of them all. In order to 
establish adverse possession in such a casea co-sharer 
has to establish that he expressly denied the title of 
the other co-sharers and remained in possession after 
such denial for over 12 years. [ibid.] 

Therefore, the mere fact that a co-sharer has been 
realizing rents of certain plots of land in which he is 
a co-sharer, would not establish that he has been in 
adverse possession so as to extinguish the title of the 
` other co-sharers. [ibid.] 

Corea v. Appuhamy, (1912) A. ©. 230; 81 L. J. P. O. 
151; 105 L. T. 836, Jogendra Nath v. Baladeb Das, 35 
O. 961; 12 C. W. N. 127; 60. L. J. 735 and dhmad Raza 
Khan v. Ram Lal, 26 Ind. Oas. 922; 13 A. L. J. 204; 
87 A. 203, relied on. i 

Second rent appeal against the decree 
and judgment of the District Judge, 
Lucknow, dated the 16th March 1925 re- 
versing those of the Assistant Collector 
First Class, Lucknow, dated the 25th Octo- 
ber 1924. 

Messrs. Ganesh Prasad and Sheo Prasad, 
forthe Appellants. == 

Mr. Hakimuddin Siddique, for the Re- 
spondents. : 

JUDGMENT.—This is an appeal aris- 
ing out of a suit for profits under s. 108 
cl. 15 of the’'Oudh Rent Act, in respect of 
land situate in Mohal Sarju Prasad, Pargana 
NigShan, Tahsil Mohanlal Gunj, District 
Lucknow. The defendants denied the title 
of the plaintiff and urged in defence that 
they had been in adverse possession of the 
share of the plaintiff and that consequently 
he was not entitled to claim any profits, 


- 
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The learned Assistant Collector decreed 
the plaintiffs claim fèr Rs. 27-8-6 against 
the defendant No. 1. 

On appeal the learned District Judge ° 
allowed the appeal and dismissed the plaint- 
iff's suit with costs in both the Courts. 

In second appeal ‘it is contended that 
the decision of the learned District Judge 
with regard to adverse possession of the 
defendants is incorrect and that the pPaint- 
iff's suit should have been decreed as was 
done by the learned Assistant Collector. 

In order to decide the plea of adverse 
possession it is necessary that I should go. 
into some of the facts of the case. It 
appears that on the 2nd of November 1883 
three persons Gaya, Singh, Ganesh Singh 
and Diwan Singh sold their shares in 
villages Lalpur and Chak Kaitha to one 
Jokhelal alias Zaoki Lal, father of Sarju 
Prasad defendant-respondent No. 1. In 
the said sale-deed certain plots of land 
which consisted of grove land and cultivat-+ 
ed land were exempted from sale. The 
share of each of the vendors in the culti- 
vated plots and in the grove land was one- 
third each. Ganesh Singh had two sons, 
one Gur Dayal and the other Mahipal 
Singh who was the plaintiff in the Court 
below and is now the appellant in this 
Court. The one-third share which Ganesh 
Singh had in the grove land devolved, 
after his death, on his two sons named 
above. Gur Dayal sold half of his father’s 
one-third which he had inherited by means 
of a sale-deed, dated the 23rd of December 
1903 to defendant Sheo Dayal. Mahipal 
Singh is still in possession of his one-sixth 
share in the grove land. So far as the 
cultivated plots of land went Ganesh Singh 
sold his one-third share in them to Sheo 
Dayal respondent under an unregistered 
deed, dated the 9th of June 1896 for Rs. 200. 
The respondents contended that they were 
in possession of the plaintiff's share in thé 
cultivated plots of land by virtue of the 
above mentioned sgle-deed and that they 
were in adverse possession with regard to 
the plaintiff's one-sixth share in the grove 
land, x 

It is clearly proved from the.facts stated 
above that so far as the cultivated plots of - 
land areconcérned the defendant’s posses- 
sion amounts to an adverse possession. e 
Although the deed was an unregistered deed 
yet it is elær from the Patwari’'s evidence 
on the record that the vendee obtained 
possession of those plots of latd from the 
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date of the sale. The defendants’ have, 
therefore, been in possession of the plaint- 


. iff's share in those plots eversince the year 


1896 when the sale-deed was executed and 
< have remained in possession for a period of 
over 26 years. Although the defendants 
originally entered into possession under an 
unregistered sale-deed, yet the defect in 
theiy title bas now been cured by their hav- 
ing been in such possession for over 12 
years. This principle is clearly established 
‘by a decision of their Lordships of the 
Privy Council reported in Varada Pillai 
Their Lordships 
have held that if the possession is acquired 
by a person under an invalid title and he 
continues to remain in possession for more 
than 12 years, although the document relat- 
ing to his title may be invalid for want of 
registration or any other ground, yet the 
possession having lasted for more than 12 
_ years the title becomes an unassailable one. 
In my opinion the plaintiff's claim to profits 
with respect to his share in the cultivated 
plots of land cannot be maintained. 
Regarding the plaintiff's claim with re- 
spect to his share in the grove plot itis 
equally clear tome that the defendants have 
“mot been able to establish their claim by 
adverse possession. I have not been able to 
follow the judgment of the learned District 
Judge on this point. Itis clear that the 
. plaintiff's share in groveland amouutsto one- 
sixth and that the defendants are co-sharers 
in those very plots of land. The mere fact 
that the defendants have been realizing 
. rents of those plots would not establish that 
they have been in adverse possession of the 
land. It is well established rule of law 
that if a co-sharer has been in possession 
of a particular land, his possession cannot 
be considered adverse against the other co- 


sharers, and his possession must he deemed ` 


to beon behalf of them all. In order to 
* establish adverse possession in sucha case 
a co-sharer has to estgblish that he express- 
ly denied the title of the other co-sharers 
and remained in possession after such denial 
for over 12 years, vide Corea v. Appuhamy 
(2) Jogendra Nath v. Baladeb Das (3) and 
Ahmad Raza Khan v. Ram Lal (4). It, 
therefore, appears to me to be quite clear 
(1) 53 Ind. Cas. 901; 43 M. 244; (1919) M. W., N. 724; 
10 L. W. 679; 240. W.N. 346; 38 M. L. J. 313; 18 A. 
* L. J. 274; 46 I. A. 285; 2 U. P. L. R. (P. CO) 64; 22 Bom. 
L. R. 44d (P.O). a 
(25 (1912) A. 0. 230; 81 L. J. P. Q. 151; 105 L. T. 836, 
3) 35 C. 961; 12 C. W.N. 127; 6 C. L. J. 735. 
ta 26 Ind. as, 922; 13 $. L, J. 204; 37 A, 203, 
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that the title of the plaintiff to claim profits 
with regard to one-sixth of the grove land is” 
not, in any way, extinguished by adverse 
possession. 

I, therefore, allow this appeal to this extent 
that I decree the plaintiff's claim with re- 
spect of his share of profits in the grove 
land which was agreed upon in the 
Trial Court as amounting to Rs. 15 for3 
years in suit. ‘The plaintiff is also entitled 
to a sum of Re. 8-6 for the produse of chart 
in plots Nos. 466 and 518 for one year, name- 
ly 1330 F., these plots being also included 
in the grove land. In the result I decree 
the plaintiff's claim for Rs, 15-8-6 with pro- 

ortionate costs in all the three Courts, the 
rest of the claim will stand dismissed with 
costs in all the Courts. 

G. H. Appeal partly allowed. 


MADRAS HIGH COURT. 

Cryit Revision Perition No, 924 or 1924. 

September 24, 1925. 
Present :—Mr. Justice Ramesam. | 
D. A. KANDASAMI CHETTIAR— 
PETITIONER 
VETSUS : 
G. F.F. FOULKES— RESPONDENT. . 

Madras Local Boards Act (XIV of 1920), ss. 35, 56 
(4)---Failure of member to attend three consecutive 
meetings of District Board—Restoration, effect of— 
Fresh oath of allegiance, whether necessary—Taluk 
Board member, election of, to Disirict Board—Loss of 
and restoration to membership of Taluk Board, effect 
of— Election petition—Amendment application after 
expiry of period fixed, whether permissible, 

Where a member ofa District Board fails to attend 
at the meetings ofthe Beard forthree consecutive 
months and is restored to office under s. 46 (4) of 
the Local Boards Act by a resolution of the Board, 
he does not become a new member but is merely 
restored to the office of membership for the balance 
of the period for which he was originally elected and 
a fresh oath of allegiance is, therefore, unneeessary. 
[p -101, cols. 1 & 2.] 

Where a member ofa Taluk Beard who has been 
elected to the District Board loses his membership 
of the former by absence for three consecutive 
months and thereby loses his membership of the 
District Board also and is then restored under s. 56 
(4) of the Local Boards Act to the membership of the 
Taluk Board by a resolution of the said Boagd, such 
resolution cannot have the effect of restoring him to ` 
the membership of the District Board as well. [D. 
102, col. 1.) 3 ` 

Devasigamony v. Sethuratna Iyer, 87 Ind. Cas. 363; 
(1925) A. I. R. (M.) 1034, followed. : 

An application for an amerdment of an election 
petition filed after the expiry of the days allowed for 
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an objection petition is not unsustainable and may in 
the discretion of the Judge be allowed. [p. 102, col. 1.) 

Section 35 of the Madras Local Boards Act is 
inapplicable to an election petition and cannot cure 
defects in an election. [p. 102, col 2.]; 

Petition, under s. 115, C. P. O., and s. 107 
of the Government of India Act, praying 
the High Court to revise the order of the 
District Court, Salem, dated the lith 
November 1924, in O. 8. No. 52 of 1924. 

Messrs. T. M. Krishnaswami Tyer and V. 
Ganpathi Iyer, for the Petitioner. 

Mr. S. Faradachari, for the Respondent. 

JUDGMENT.-—This is a _ revision 
petition against the order of the District 
Judge of Salem :refusing to set aside the 
election of the President of the District 
Board of Salem held on 29th July 1924. 
The first ground alleged in the petition 
and repeated before me here is that five of 
the voters,namely, Arunachalla Goundan, 2. 
Bommanna Chetty, 3. Rahu, 4. Chinnappa 
Goundan and 5. Vasudeva Reddi have ceased 
to hold their office as members of the District 
Board by reason of their non-attendance ‘at 
the meetings of the District Board for three 
consecutive months. Four of these were 
elected and one was nominated. Though 
all the five were restored to their office by 
aresolution of the Board under s. 56 (4) of 
the Act, it is said (1) that they cannot exer- 
cise the functions of the members of a 
Board at the meeting at which they were 
restored, (2) that they ought to take afresh 
oath of allegiance and until a fresh oath of 
allegiance wastaken, they cannot exercise 
the functions of members of the District 
Board and in this case no such fresh oath or 
allegiance was taken. 

The District Judge was of opinion that 
these members were not disqualified and 
their membership did not cease as they 
were not absent for three consecutive meet- 
ings. Itappears that 4 of them were absent 


from one meeting and the 5th absent from . 


two consecutive. meetings, but in two of the 
three months preceding the meeting of the 
- 29th July, the Board had not met at all, 
infringing r. lof the rules regulating the 
procgedings of Local Board (Sch. II of the 
Act). It is unnecessary to consider this 
quéstion as the members were all restored 
to the office and as I have come to the eon- 
clusjon that the other objections against 
their membership cannot stand. If, at the 
meeting of the 29th July, they were first 
restored to membership and afterwards the 
Board proceeded to the election of the Presi- 
dent, I do not see -anything irregular or 
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illegal in this procedure. Therefore, there 
is no substance in the first ground. 

The second ground is that a fresh oath of 
allegiance must be taken. The effect of 
the restoration of a member, though it may 
not be retrospective as to make him a, 
member of the Board during the preced- 
ing 3 months or soas to restore to him any 
privileges besides the mere membersbip 
such as presidentship or vice-presidentship 
which he lostalong with the membergbip, 
as was held by me in Devasigamony v. 
Sethuratna Iyer (1), is certainly to restore . 
him to the office of membership for the 
balance of the period for which he was 
originally elected or nominated. It is not 
that he becomesa new member getting a 
fresh full period of office from the date of 
the restoration. Whenever there is a fresh 
election or fresh nomination no doubt a 
fresh oath of allegiance ought to be taken. 
But in the case of a restored member he is 
restored to his former membership, that is, 
the membership he previously had by elec-* 
tion or by nomination completed by the 
oath of allegiance which he had previously 
taken. If it be said that he does not get the 
benefit of he prior election or nomination 
and the oath which he had taken, it would 
be creating a fourth class-of members not 
contemplated by the Act. The Act con- 
templates only ex officio members, elected 
members and nominated members. It is 
clear, therefore, that the restoration makes 
him the elected or nominated member he 
previously was. If so, he gets also the 


‘benefit of the previous oath of allegiance. 


I do not think, therefore, there is any sub- 
stance even in the second ground. The 
result is, that so far as these five voters are 
concerned, the petition fails. 


The next ground taken is that one Mekha 
Pillai a member of the Taluk Board, Salem 
who had been elected to the District Board 
lost his membership of the Taluk Board by 
absence for three consecutive months and 
thereby lost his menabership of the District 
Board also. He was then restored to the 
membership of the Taluk Board by a 
resolution of the ‘Taluk Board dated the 
29th of March, 1924. The contention is. 
that the resolution of the Taluk Board 
cannot have fhe effect of restoring him to 
the membership of the District Board which 
On this matter I do not agree with e 
the view taken by the District Judge that 


(1)°87 Ind, Oas, 868; (1925) A. L R. (M) 1034. 
d 
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the restoration of Mekha Pillai to the 
membership of thé Taluk Board also 
restores him into the membership of the 
District Board. I adhere to the view I 
, have taken on this matter in my judgment 
in Davasigamony v. Sethuratna Iyer (1). 
But this does not help the petitioner for 
the respondent got 22 votes, and athe ‘peti- 
tioner got 19. In the first place, it is not 
clef that Mekha Pillai voted for the res- 
` pondent (vide the judgment of the District 
Judgein para. 8). But assuming that he 
voted for the respondent and that his vote 
is invalid the respondent has still got a 
majority. l 

The next objection taken is that there 
are two cases like the ease of Mekha Pillai 
of others who were elected to the District 
Board and who have lost their membership 
.of the District Board by non-åttendance at 
the Taluk Board and losing the member- 

' ship of the Taluk Board and whose restora- 
tion to the membership of the Taluk Board 
does not, according to my view, restore them 
to the membership of the District Board. 
This objection was not taken in the original 
petition. It was sought to be introduced 
into the case by an application for amend- 
. ment dated the lst November, that is 
during the hearing of the petition. “Though, 
. I do not hold that an application for an 
amendment of the petition filed after the 
expiry of the days allowed for an objection 
petition is never maintainable and I think 
that such an amendment petition may, in 
the discretion of the Judge, be allowed, 
even after the expiry of that period, I can- 
not say that the discretion has been im- 
properly exercised by the District Judge 
in this case. If the petition cannot now be 
allowed to be amended, it is obvious that 
the pefition must fail. __ 

It has been contended by Mr. Varadachari 
who appeared for the respondent that s. 35 
of the Act cures all the above defects in the 
election alleged by the petitioner. Iadhere 
to the view 1 expressed in Devasigamony v. 
Sethuratna Iyer (1). Mr. Varadachari has 
called my attention tos. 57 (3) and to the 

. fact that the English Act on which the 
decision in Nell .v. Longbottom (2) was pass- 
ed, there is a section (s. 84) which shows that 
an election petition did not cofne under the 


a scope of s. 42 of the English Act similar to 


s. 35 of the Indian Act, and that in the 
Indian Act there ‘is no sectior® similar to 


(2) (1884) 1 Q B. 767; 63 L, J. Q. B. 466; 10-B, 193; 
70 L, T, 499, 6 , 
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s. 84. He also urged that it is inconvenient 
to hold that the acts ofa Board the mem- 
bers of which consist of persons like Mekha 
Pillai in this case are invalid. J agree with 
this view in all acts of the Board other 
than election, s. 35 cures such a defect. 
But I do not think that s. 35 applies to an 
election petition. Ithink the rules regarding 
election petition allowing the improper 
receipt or refusal of a vote to be questioned 
correspond to s. 84 of the English.Act. Were 
itnot so, the election petition becomes a farce. 
Ido not think that s. 57 (3) can help us in 
this matter. It relates to the case of a 
dispute being raised as to the membership 
ofa member himself and-.provides that he 
should be deemed a member pending such 
decision. 

But as I have already held the petition 
must fail and is, therefore, dismissed with 
costs. ; 
Order will follow. 
VN V. 
N. H. 


Petition dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. i 
Srconp Crvin Apprat No. 475 of 1924, 
October 15, 1925. | 
Present:—Mr. Halifax, A. J. O. 
KESHEORAO—DEFENDANT—APPELLANT 
versus 
MAROTIRAO—PLAINTIFF— RESPONDENT. 
Partition—-Temporary or permanent—Presumption~- 
Burden of proof—Practice—Hvidence produced at late 
stage, whether should be admitted. 
A division of property, an arrangement whereby 
property is divided, a distribution of property are all 
exactly the same as apartition of property. Buta 


. partition may be either partial or complete and it may 


be either temporary or permanent. In the great 
majority of partitions of common property the partition 
is meant to be permanent. Therefore, if nothing more 
is known about a partition except that it has been. 
made, it must be taken to bea permanent partition 
unless there is evidence to show that it was temporary. 
The length of time for which a partition hase been 
allowed to stand undisturbed or without re-adjustment 
is a factor which may be taken into consideratidn in 
deciding whether a partition was temporary or per- 
manent. [p. 103, col. 2; p. 104, col. 1.] i | 
_ It isthe duty ofa Court to welcome any evidencé - 
that may be offered and indeed to search for it, and it 
is wrong to exclude any eviderce that is relevant. If 
evidence which is relevant is tendered at a late stage 
such suspicion or disbelief of it as may be due to its 
-preduction at a-late stage will attach to it autcmatical- 
ly and ifthe.other party has had no. opportunity 
because of the lateness of the stage at which the evi- 
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dence is produced, of producing any rebutting evi- 
- dence that they might have had, the disbelicf is great- 
ly increased. [p. 104, col. 1.] 


Second appeal against the decree of the 
District Judge, Wardha, dated: the 25th 
of August 1924, arising out of the decision 
of the First Sub-Judge, Second Class, 
Waradha, dated the 12th February 1924. 

Messrs. N.G. Bose, R. B., and M.B. Niyogi, 
for the Appellant. 

Messrs. M. B. Kinkhede, R. B., and R.R. 
Jaywant, for the Respondent. 


. JUDGMENT.—There is no appeal and . 


there is none in the Court of the District 
Judge in respect: of field No. 57-1, which 


was originally sirland but is now apparent- 


ly recorded as khudkasht because it isheld 
by the defendant-appellant Kesheorao on a 
lease for y¥:years from a person who has 
no other interest in the village except 
the proprietary right in that field. The 
decision that this land must be exclud- 
ed from the lands liable to partition is 
certainly correct, though the true state of 
< affairs does not seem to have been realized. 
The total area of sir.and khudkasht in 
the village is said to be 36439 acres. It is 
admitted that 10787 acres of this were 
acquired by ‘Kesheorao 
‘between 1886 and 1903, and it is in issue 
between the parties whether he acquired 
them for his own benefit or for that of the 
whole proprietary body. In regard to the 
rest he pleaded thatit was divided among 
the co-sharers about 1860, so that each of 
them became separate owner of the fields 
allotted to him. The rights in the two 
parcels of land clearly require separate 
examination. Even after it has been found 
that the division of the lands in 1860 was 
only a temporary arrangement, to say that 
Kesheorao, an eight anna proprietor, is 
properly entitled to only one half of all the 
sir and khudkasht in the village isto beg 
the question as to his acquisition of the 
10787 acres for himself or for all the 
proprietors, ` : 
Jn regard to both parcels of land it has 
. to be remembered that the plaintiffs can at 
the most claim that Kesheorao shall hand 
over to them so much land as will make 
the area of their land equal to the area 
they ought to hold, that is five sixteenth of 
the total. They cannot claim what belongs 
to the proprietors of the remaining three 
annas share.in the village, the defendants, 
other than Kesheorao, who are content that 
- Kesheorao should retain it, 
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In this connection it may be mentioned 
that one of those other defendants, holding 
an one anna share but no sir land at all,, 
disclaimed all interest in the suit, but was. 
not discharged and was made a responden 
in thisand in the lower Appellate Court, 
He did not appear in the lower Appellate 
Court, but has appeared here, and his costs 
must be paid by the appellant. But the 
other defendants, who own a twéanna 
share and do hold 6 32 acres of sir, were dis- 
charged in the first Court before the issues 
were framed. They also have been implead- 
ed as respondents in both Appellate Courts, 
and the appellantis saved from having to 
pay for his carelessness only by the failure 
of those respondents to appear in either 
Court. 

In discussing the matter of the areas of 
the original home-farm, apart from Kes- 
heorao’s subsequent acquisitions, which are 
proportionate to the shares of the parties 
in the village, it has to be assumed that 
the whole of the 70°80 acres held by the 
plaintiffs is exactly the part of the original 
home-farm they have always held, neither 
more inor less. The truth of this assump- 
tion is of course, extremely. doubt£ul, as they 
also may have made subsequent acquisitions. 

The total home-farm in the village is 
36439 acres, and the area acquired by 
Kesheorao from tenants is 10787 acres. 
That leaves 23652 acres. The area in 
proportion to the share of the parties, 
which may be called their proper areas, 
and the areas they actually hold are a 
follows:— — 

5 Proper area Actual area 


Kesheo Rao Ans. 8 12826 -17940 
The plaintifs Ans. 9. 8016 70°80 
The other de- 

fendants Ans.3 4810 6°32 


It appears then that of the old home-farm 
Kesheorao would have to hand over not 
more than 9°36 acres to the plaintiffs; even 
if it has been held im severalty but owned 
in common during all these years. 

Asto the partition, the issue has been 
much complicated by. the common use of 
terms in narrow sense without any defini- 
tion of them. A division ef property, an 
arrangement whereby property is divided, 
a distribution of property are all exactly - 
the same as a partition of property. Butea 
partition may be either partial or complete 
and it*m&y be either temporary or perma- 
nent, The partition of the home-farm that 
was certainly made in this base about 1860 
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or not long after, was, partial, because it 
was not a partition of all the property of the 
cp-owners, and the only question is whether 
it was temporary, that is to’ say, left 
ths parties still co-owners of the land 
that was divided up among them, with an 
understanding that it could be restored to 
their joint possession or divided up again 
differently at some time in the future, or 
was permanent, that is to say, was not 
subject to re-adjustment and left each co- 
sharer a separate owner of the land allotted 
to him. 

Now inthe great majority of partitions 
of common property, the partition is meant 
to be permanent. Therefore, if we know 
nothing about a partition except that 
it has been made, we must believe 
that it was a permanent partition, unless 
somebody can give us good reason for 
believing his allegation that it was tempor- 
ary. Butin this case there is not only no 
reason for believing- the partition was 
temporary but there are strong additional 
reasons for believing it was permanent. 
The strongest of them isthe length of time, 
nearly seventy yeurs, that it has been 
‘allowed to stand undisturbed and without 
re-adjustment. I hold, therefore, that all 
the home-farm land held by Kesheorao, 
apart from the 10787 acres he acquired by 
purchase from tenants and by lease from a 
co-owner of the village, is his own separate 
property and the plaintiffs are not the 
owners of any share in it. 

Of the .107°87 acres, the 12°21 acres of 

No. 57-1 mentioned at the beginning of this 
judgment has to-be left out of consideration. 
That leaves 95°66 acres comprised in six 
fields all purchased -by Kesheorao from 
absolute occupancy tenants, two together 
in 1886, two together in 1893 and two 
separately in 1903. The deed ofsale of two 
of these fields was excluded from evidence 
because of its late production. It has 
always seemed to ‘me to be the-duty of the 
Court to welcome dny evidgnce that may be 
offered and indeed to search for it and to 
be wrong to exclude -any evidence that is 
relevant; if it isttendered late such suspi- 
cion- or disbelief of it asmay be due to that 
fact will attach to it automatically, and -if 
the other party has had no ofportunity, 
hgcause of that lateness of producing of 
rebutting evidence they might have had, 
the disbeliefis greately increased.e e 

But here-there was no necessity to ipro- 
duce or examine any of these documents, 
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It is proved otherwise that Kesheo Rao* 
purchased all these fields not later than 

1903 from the absolute occupancy tenants 

of them. Weare concerned only with that 

fact and not with any of the terms of the 

purchases. Kesheo Rao has undoubtedly 

held all these fields from 1903 or earlier 

as the separate owner of them. He was 

entitled to call himself the absolute oc-. 
cupancy tenant of -them against the pro- 

prietary body of the village, and if he 

bought them without due notice to the 

proprietary body, ashe probably did, he 

might havebeen turned out of them bya 

proper suit instituted within the time 

allowed. He seems not to have regarded 

himself or to have been regarded by 

the other ‘sharers in the village as ‘an 

absolute occupancy tenant,, but as a 

separate holder of khudkasht land. Iam 

not prepared tosay which of these two is 

the more valuable right, but it is beyond. 
doubt that Kesheorao was regarded by 

himself and by everybody else as the 

separate owner of that land, and having 

held it so for a great deal more than 

twelve years he became the separate owner 

of it, whether he was so at the beginning - 
or not. 

It may be remarked that the order of the 
Revenue Officer put the matter correctly 
and concisely, probably because he was 
not confused by half understood pleas of 
law. The decree of the lower Appellate 
Court will beset aside and the plaintiffs’ 
suit will be.dismissed. The plaintiffs will 
pay all the costs in all three Courts. 

Z.K. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 233 
oF 1923. 
July 3, 1925. 

Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice-‘Graham. p 

RAM KUMAR DAS—DEFENDANT— 

APPELLANT 


Versus e 
HARANARAIN DAS alias DINABAND HI 
DAS AND oTtHERs—Pro forma DEFENDANTS— 
RESPONDENTS. ` 
Evidence Act (I -of 1872, s. 13, scope -of—Assertion 
of right made in previous suit, admissibility of— 
Cess Act IX B, C. of 1880),-s. 9§—Road cess return, 
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admissibility of, in favour of party filing return— 
Appeal, second—Value of: documentary evidence, whe- 
ther can be considered. i 

The language of s. 13 of the Evidence Act is very 
wide and covers the assertion of a right in-a previous 
suit in which that right was in dispute. Itis not 
necessary that the right should have been successfully 
asserted; the mere.assertion of the right is sufficient. 
[p. 105, col. 2.] ` 

Section 95 of the -Cess Act is absolute in its terms 


jn declaring that a road cess return shall not be. 


admissible ‘in evidence in favour of the person on 
whose behalf it was filed; it is immaterial whether it 
is sought ib be put in evidence directly to prove an 
admission or indirectly for some other purpose. 
[p. 106, col. 1. 

A Court of second appeal will deal with the ques- 
tion of the admissibility in evidence of a document 
but not with its-evidentiary value. [p. 105, col. 2.] 


Appeal against a-decree :of the Subordi- 
nate Judge, Midnapore, dated the 7th of 
September 1922, reversing that of the 
Munsif, Fourth Court, Tamluk, dated the 
27th of July 1921. é 

Mr. S. C. Maity and Babu A. Purba 
Charan Mookerji, for the Appellant. 

Mr. Mohendra Nath Roy and Babu Son- 
tosh Kumar Pal, for the Respondents. 

JUDGMENT.—This is an appeal 
against the decree which the plaintiffs-have 
obtained for khas possession of the land in 
dispute on establishment of their niskar 
right thereto. The only point urged in this 
appealis that in coming to a finding in 
favour ‘of the plaintiffs-respondents the 
lower Appellate Court has relied on -certain 
documents which are inadmissible in evi- 
dence. These documents are Exs. 10, 101, 
11, 18, 14, 4, 2, Band 9. Exhibits 10, 13 and 
14 are the decree plaint and solenama ina 
particular suit. In this suitthe lands in 
suit. are described-as the niskar property of 
Shama Charan Das which had been inherit- 
ed by his heirs who were parties to that 
suit. . 

It is contended that these documents can- 
not be admissible as in that suit there was 
no contest as to the plaintiff's right and it 
eannot be said that this right was asserted 
or.claimed within the meaning of.s. 13 of 
the Evidence Act. The latest ruling on 
thig point is the case of Gopi ‘Sundari ‘Dasi 
v. Kherod Gobinda Chowdhury (D. Refer- 
ence is there made to the decision-of the 
' Judicial Committee-of the Privy Councilin 
Digomoni Chaudhurani v. Brojo Mohini 
Chaudhurani (2), where Lord Lindley in de- 
livering their Lordship’s judgment observed 


Oe Ind.Cas.'99; 28 ©. W.N. 942; (1925) A. L R. 


‘194. 
(2) 29 O. 187; 29 I. A. 24; 6 C. W. N. 386; 12M. L 
J. 83; 4 Bom. L. R. 167; 8 Sar. P, O. 3.224 @.-0).- 
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that the words of s. 13 ofthe Evidence Act 
were very wide. In dur opinion they are 
wide enough to cover the assertion of niskar 


in the partition suit where that right was in ° 


dispute. : 

On behalf of the appellant great stress 
is laid on the fact that Mr., Justice 
Richardson who delivered that judgment 
referred to the right of the plaintiff being 
successfully asserted in the judgiment 
which was sought to be put in evi- 
dence. Section 13 does not qualify the 
word: “asserted” by the epithet “success- 
fully." There is nothing in that section 
which requires that the right should be 
successfully asserted. But giving a wide 
interpretation to it the mere assertion is 
sufficient. We hold, therefore, that there is 
no reason to exclude this documentary 
evidence Exs. 10, 13 and 14. As regards 
the other documents to which objection has 
been taken with the exception of Ex. 2 the 
same remarks apply. They are, in our 
opinion, admissible as evidence of transac- 
tions in which the plaintiffs’ niskar right 
was asserted. In second appeal we have to 
deal only with the question of the admissi- 
bility in evidence of the documents and not 
their evidentiary value. In the case of some 
of them, for instance, Exs. 10, 13 and 14. 
and also Exs. 8 and 9 the chitta and khatian 
their evidenciary value appears to be slight. 
Still they are some evidence that.the plaint- 
iffs were in possession of the land in dispute 
claiming it as their niskar. It is clear with 
regard to Exs. 10 (1) the decree passed'in a . 
damage suit in 1845 brought by the plaint- 
iff's predecessor against Janaki Ram Panda 
that the lower Appellate Court was wrong 
in describing Janaki Ram Panda as the 
predecessor-in-interest of defendant No. 1. 
The defendant No. 1 the purchaser &t a sale 
for -arrears of revenue cannot rightly be 
described as-the p-redecessor-in-interest of 
the previous proprietor. But this does net 
affect the question of the admissibility of 
this.document, since it is admitted ngt asa 
document inter partes but under the pro- 
visions of's. 13-of:the Evidence Act. 

As regards Ex. 2 we hold that the con- 
tention raised on -behalf of ‘the appellant 
must prevail. Exhibit .2 is a road .cess 
return subfaitted by the plaintiffs. Sec- 
tion 95 of the Cess Act IX B. C. of 1880 pro- 
vides that.such a return shall not be ad? 
missible in favour of the person on whose 
behalf it has been filed. The learned Sub- 
ordinate.Judge appears to have held that- 
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this document was agmissible because it 
was put in evidence not directly as an 

_ admission by the plaintiffs but because con- 
sidered with other evidence it proved an 
implied admission by defendant No. 1 ofthe 
plaintiffs’ niskar title. But even so, this docu- 
ment was putin evidence as a document in 
favour of the plaintiffs, and was, therefore, 

` excluded by the provisions of s. 95. That 
section is absolute in its terms in declaring 
that a .road cess return shall not be ad- 
missible in favour of the person on whose 
behalf it was filed, and it is immaterial 
whether it was put in evidence directly to 
prove an admission for indirectly for some 
other purpose. This being so we must 
decree the appeal on this-ground. 

We set aside the judgment and decree of 
the lower Appellate Court and remand the 
appeal to. him for re-hearing after excluding 
from consideration the document Ex. 2. 
The costs will abide the result. 


Appeal allowed: 
Case remanded. 


Z K. 


MADRAS HIGH COURT. 
Sgconp OIvIL APPEAL No. 95 or 1923, 
October 6, 1925. 
Present:—Mr. Justice Odgers. 
GOVINDA NADAN REPRESENTED 
BY HIS AGENT GOVINDASAMI VENU 
UDAYAN—PuaintTirr—APPELLANT 

versus K 
A. Y. R. M. R. M. RAMASAMI 


CHETTIAR—DEFENDANT— RESPONDENT. 
` Limitation Act (IK of 1908), Sch. I, Art. 8&5—Mutual. 
an and current account—Shifting balance, effect 
of. . 

In order that an account may be mutual, open and 
current within the meaning of Art. 85 of Sch. I to the 
Limitation Act, there must be transactions on each 
skle creating independent obligations on the other 
and not merely transactions which create obligations 
on the one side, those on tHe other being merely eom- 
plete or partial discharges of sech obligations. [p. 106, 
col. 2; p. 107, col. 1.] f 

Hirada Basappa v. Gadigi Muddappa,6 M. H. C, R. 
142, relied on. A 

Where an account between two persons resembled 
a Bank pass-book where deposits of monies were made 
and withdrawals ofmonies took place from time to 
time the balance being in favour eithe®of one or other 
as the case might be: 

œ Held, that the mere shifting of account from one 
side to the other did not constitute mutual and inde- 
pendeng obligations. [f.107,col.1.]. ee 


Second appeal against the decree of the 
` District Court, East eTanjore ‘at’ Nega- 
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"Appellate Court. 


(92 T.-C. 1928) 
patam in A. S. No. 252-of 1921: (A. 8. 
No. 1096 of 1919 of the District Court, 
West Tanjore) preferred against the decree 
of the Court of the Additional District. 
Munsif, Tiruvalur, in O0. 5, No. 484 of 
1917 (O. S. No. 25 of 1917 of the Court 
of the District Munsif of Tiruvalur), 

My. A. Balakrishnen, for: the Appel- 
lant. 

Mr. V. Ramaswamy Iyer, for the Respond- 
ent. f . 


JUDGMENT.—I postponed judgment 
on’ the 15th September in order to give the. 
appellant's Vakil an opportunity of satisfy- 
ing methat the District Judge went into 
the question of the nature of the accounts 
in the case in spite of its not being taken 
in the grounds of appeal to the lower 
The learned Vakil now 
states that he is unable to get information 
on the point. 

The suit is brought by the plaintiff for a 
sum of Rs. 795 odd which is said to be dua 
to him from the defendant a money-lender. 
The course of business between the parties 
was apparently that the plaintiff should 
draw money whenever he wanted it and 
should also deposit money with the defen- 
dant. The plaintiff has not produced any 
accounts of hisown. He relies ona copy 
of the defendant’s account, Ex. A. The 
District Munsif found that the plaintiff 
had proved his case as he held that a settle- 
ment had taken place on eitherthe 14th 
or 17th of December 1913. The District 
Judge, to whom an appeal was taken, dis- 
credited the evidence with regard to this 
settlement and that is a finding of fact 
by which I am bound in second appeal. 
But the learned Judge goes on to con- 
sider whether the transaction is in the 
nature of a mutual, open and current ac- 
count and would, therefore, save limitation 
if such was the case and the argument 
before me has been that the account in 
Ex. A is such an account. Nowin order 
to see what the requisites are for such an 
account, we should look at the case of 
highest authority as far as I know in this 
Court, i. e., the judgment of Holloway, dJ., 
in Hirada Basappa v. Gadigi Muddappa (1). 
In order that an account may be muéual 
“there must be transactions on each side 
creating independent obligations on the 
other and not merely transactions which 
create obligations on the one side, those on 


(1) 6 M. E. ©. R. 142, 


§ 
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the other being merely complete or partial 
` discharges of such obligations " That 
statement has been repeated in many judg- 
ments ever since the year 1871 and it has 
over and over again been taken as a cor- 
rect statement of the law. It may be that 
in the account before me the balance 
shifted from one side to the other from 
time to time. See Shive Gowda v, Fer- 
nandez (2) and Kunhikuitiali v. Kunhammad 
(3). But the account, as far as I have 
been able to see, resembles exactly a Bank 
pass-book where deposits of monies are 
made and withdrawals of monies take 
place from time to time, the balance being 
in favour either of the customer or of the 
Bank as the case may be at any given 
moment, I ,therefore,agree with the learn- 
ed District Judge that there do not appear 
to be independent obligations on -both 
sides and that a mere shifting of the ac- 
count from one side to the other is not 
enough to constitute mutual obligations. 

The second appeal must be dismissed , 
with costs. 

V.N. V. 


Appeal dismissed. 
(2 | Ind oe 141; 34 M, 513;8 M. DL. T. 412: (1911) 
1 M. L. J. 391. 


M. WN 
e) ind. Yan 466; 44 M. Ta J, 1845 17 L. W. 243; 
(ase) M. W. N. 81; (1923) A.L R, (M) 27 





‘CALCUTTA HIGH COURT. 
ApPEALS FROM APPELLATE DRORrRERS Nos. 1940 
AND 1954 or 1922. 

: May 11, 1925. 
Present :—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
In No. 1940 or 1922 
HEM CHANDRA SEN AND oTHERS— 
PLAINTIFFS— APPELLANTS 
Tersus l 
GIRISH CHANDRA SAHA AND OTBERS 
—DEFENDANTS— RESPONDENTS. 
: In No. 1954 or 1922 ` 
, ARJ UN DHUPI AND O0OTHERS— DEFENDANTS 
—ÅPPELLANTS 
Versus 
« HEM CHANDRA SEN AND OTHERS— - 
: PLAINTIFFS— RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), s. 50—Old 
tenancy—Additional area on additional rent—Pre- 
sumption of fixity of rent, whether EERE E 


of proof. 
Where a tenant adds new area to his old tenancy 
on additional rent, he is not deprived of the presump- 
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tion arising under s. 50 of the Bengal Tenancy Act so 
far as the old tenancy fs concerned. The onus of prov- 
ing what the old area was is upon the tenant. [p. 108, 
renee cannot, ‘however, by adding new area ‘to 
the old tenancy, claim the benefit of the pr esumption 
so far as the added area is concerned. [ibid] 

Appeals against the decrees of the Special 
Judge, Tipperah, dated the 22nd April 
1932,: modifying those of the Assistant 
Settlement Officer, Comilla, dated éhe 25th 
September 1920. 

Babus Birendra Ghandra Das and Na i- 
pendra Chandra Das, for the Appellants. 

Babu Jatindra Mohan Ghose, for the Re- 


spondents. 


JUDGMENT. 
In ArpmaL No. 1940 or 1922. 

Chakravarti, J.—This is an appeal 
by the plaintiffs and arises out of an appli- 
cation made by the landlord under s. 105 
of the Bengal Tenancy Act. The question 
with which we are concerned is whether 
the landlords are entitled to an enhazice- 
ment of rent under’s, 30 (b) of the Bengal 
Tenancy Act. 

The defence of the defendants was that 
the tenancy was held at 
fixed rent; and the tenants in order to 
establish their claim relied upon the pre- 
sumption under s. 50 of the Bengal Tenancy 
Act. The Assistant Settlement Officer: in 
the Court of first instance found that as 
regards the khatians which are now before 
us that is Khatian Nos. 17 and 25, the 
presumption was rebutted because it was 
shown that additional land was added to 
the holding at a time subsequent to the 
Permanent Settlement. In that view the 
Trial Court held that the tenants were not 
entitled to the presumption under s. 50 of 
the Bengal Tenancy Act. 


On appeal by the defendants the learned 


Special Judge has held, reversing the 
judgment of the First’ Court, thatthe tenants 
were entitled to the presumption under that 
section. The legrned Judge found that the 
variation of theerents was based on the vari- 
ations in the ares of the holding and, there- 
fore, he held that the presumption under 
s. 50 applied to the holding as it is now 
in possession of tenants with the added 
area 

In this” second appeal by the plaintiffs 
it has been coniended by the learned 
Vakil for the appellants that, upon the ‘find- 
ings %f*the learned’ Judge, the tenants 
were not’ entitled to the presumption 
under s, 50 of the Bengal Ténancy Act. 


a permanent. 
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It appears to us that the contention of 
the appellants oughi to sutceed only partial- 
ly. Upon the findings it appears that 
thére was an old tenancy with a definite 
rent which was held for more than 20 
years at a uniform rent; but it appears 
further from the findings that additional 
rent was added for additional area and in 
recent times the rent of the eld tenancies 
was pai@ along with the additional rent 
for the added area. The question, therefore, 
arises is this: Do the tenants by holding 
additional lands for additional rent and 
paying the same along with the old rent 
and the old area lose the presumption as 
regards the old area and the old rent also? 
We think not. And also we think that 
the tenants are not entitled to the presump- 
tion for the added area although they are 
"entitled to the presumption for the area 
which they held as was presumed before 
the Permanent Settlement. In a case like 
this the onus of proving what the old 
area was and what the area is subse- 
quently added, is upon the tenants, and 
if they show what the old-rents were 
then they are entitled to the presump- 
tion under s. 50 so far as the old 

` tenancy is concerned, because, by showing 
that for 20 years immediately before the 
suit they were holding a particular area 
at a particular rent, the presumption under 
s. 50 arises. But the tenants, ib seems to 
us, are not, by adding a new area to the 
old tenancy, entitled to get the benefit 
of the presumption so far as the added 
area is concerned—for the simple reason that 
the tenants or their predecessors were not 
holding those lands from before the Perma- 
nent Settlement. They were added sub- 
sequently. In that view we think that so 
far as Khatians Nos. 17 and 25 are concern- 
ed, the case must go back to the lower Appel- 
late Court and that Court will, if there is 
* evidence, find what was the area and the 
rent of the old tenancy and the area and 
the rent which, were subsequently added. 
But .so far as the old tenanty is concerned, 
the tenants will be entitled toa presump- 
tion as to the fixity.of rent. But so far 
as the added area is concerned the learned 
Special Judge Will fix the rent for that 
area. e 
n this view this appeal succeeds and the 
decree of the lower Appellate Court is varied 
the extent. . irs 
hare regards Khatian No. 29, it. has been 
‘admitted befora us by the learned Vakil 
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that he cannot press tlie point as regards 
this khatian, because, there has been no 
proper representation of the parties. 

The appeal, therefore, so far as this 
khatian is concerned is dismissed, As the 
appeal succeeds only in part we do not 
make any order as to costs of this appeal. 

_ In APPEAL No. 1954 oF 1922. 

The defendants are the appellants and 
this appeal arises out of an application 
made by the  plaintiffs-landlords for 
settlement of fair and equitable “rent, 
The Special Judgein Khatians Nos. 3, 10, 
13, 20, 22, 24, 30, 33, 34, 42, 47, 49 and 
55 allowed the claim of the plaintiffs- 
landlords. Against the decree the present 
appeal has been preferred by the defend- 
ants. It appears that some of the plaint- 
iffs-respondents died and no application 
was made within three months for substitu- 
tion of the heirs. The matter came up to 
this Court and it was ordered on the 
application of the appellants that the appeal 
so far asthe deceased respondents were con- - 
cerned abates and the appeal would proceed 
against the other respondents and the 
appellants gave it up so far as the deceas- 
ed respondents were concerned. It being 
an appeal against a decree in favour of 
the plaintifis it appears to us that the 
appeal is incompetent when some of the 
plaintiffs are not before the Court and’ 
the appeal -has failed so far as the deceas- 
ed respondents are concerned. In that 
view it is obvious that to hold otherwise 
would lead to an incongruous position. 
The deceased plaintiffs heirs would ‘be 
entitled to an enhanced rent as settled by 
the Special Judge and if we allowed 
this appeal the tenants would be en- 
titled to hold the tenancy at a fixed 
rent so far as some of the plaintiffs land- 
lords are concerned. In the absence of some 
of the plaintiffs not represented in the lower 
Appellate Court the whole appeal becomes 
incompetent, 

The result is that this appeal is dismiss- 
ed with costs. 

Cuming, J.—I agree. Š 

N. A. Appeal No. 1940 allowed; 

Appeal No. 1954 dismissed. 
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MADRAS HIGH COURT. 
Civit Revision Petition No. 776 

oF 1923. 

September 8, 1925. 
Present:—Mr. Justice Jackson. 
THARAMAL PARKAM KALPATHOOR 
THULICHA PUTHIATUTH SANKARAN 
NAIR—PErrrioner 


versus 
URUPPOYIL AMBU AND OTHERS— 


s RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XXI, rr. 18, 17—-Execution application, defects in 
~-Court, whether bound to give time for correction— 
Dismissal of petition—Revision. 

Under O. XXI, r. 17, C. P. C., whenan execution 
application is presented which does not fulfil the re- 
quirements of rr. 11 to 14, the Court has an option either 
to reject the application or to allow the defect to be 
remedied within a time to be fixed by it. 


Where it declines to adopt the latter course, it can- 
not be held to, have refused jurisdiction so as to war- 
rant interference in revision under s. 115, O. P. O. 


Vemuri Pitchayya v. Ankineedu Bahadur Zemindar 


` Garu, 76 Ind. Cas. 750; 45 M. L. J. 651; 18 L. W. 739; 


` 


33 M. L. T. 125; (1924) A. I. R. (M.) 367, referred to. 
Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the order 
of the Court of the District Munsifof Payoli, 
dated the 15th March 1923, in R. E. P. 
No. 182 of 1922 in S. C. S. No. 229 of 1910. 
Mr. R. Govinda Menon, for the Petitioner. 
Mr. K. P. Ramakrishna Iyer, for the Re- 


| spondents, . 


‘JUDGMENT.—Petitioner seeks to 
revise the order of the District Munsif of 
Payoli in R. E. P. No. 182 of 1922 in S. C. 
S. No. 229 of 1910. 

Petitioner obtained a decreeon 7th March, 


1910. On 28th February, 1922, he applied 


for attachment promising to furnish a list 
ofimmoveables. The application was ad- 
journed from time to time till July 1922, 
for the appointment of a guardian and 
then again from time to time till 15th 
March, 1923, when it was finally dismiss- 
ed, because the list of immoveables was 
only produced on 5th April, 1922, after the 
expiry of 12 years from 7th March, 1910. 

* I cannot hold that the order is illegal. 


‘The Court hasan option under O. XXI,r. 


17, either to reject the application or to 
allow the defect to be remedied within a 
time to be fixed by it. Possibly the Munsif 
might, even on 15th March, 1923, have order- 
ed the list of immoveable properties to be 
produced on 5th April, 1922, which would 
have dated the petition as from 28th 


. February 1922, and would thus have saved 
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the bar of limitation. But he cannot be 
said to have refuséd jurisdiction by declin- 
ing to pass this remedial order. He is 
equally acting within, his discretion when 
he finds that no time was fixed for remedy- 
ing the defect, and, therefore, the applica- 
tion must date from the time whenit fully 
conformed to O. XXI, r. 13, which would be 
April 5. The ruling reported in Vemuri 
Prtchayya v. Ankineedu Bahadur Bemindar 
Garu (1), turns on a converse case. There 
the District Munsif had exercised’ his dis- 
cretion by -fixing a time for the production 
of the descriptive shedule after the expiry 
of 12 years and this Court declined to 
interfere. But, of course, it was not held 
that the Munsif was bound to exercise his 
discretion in that manner. If he had 
liked to adopt the alternative he could have 
dismissed the application. Spencer, J., > 
observes:—“I am, with due respect, inclin- 
ed to think that the words ‘on receiving 
an application for the execution of a decree’ 
in r. 17 were not intended to make a party 
suffer forthe failure of the Court establish- 
ment, which checks plaints and execution 
petitions on their presentation to at once 
notice all defects in any applivation that 
may be received and that these words do 
not preclude a Court from making an order 
allowing « defect to be remedied at a 
later stage.” This can hardly be taken as 
putting the ‘whole responsibility upon the 
Court. An applicant who files an applica- 
tion not in compliance with O. XXI, r. 13, 
does so at his own risk, and he cannot de- 
mand, as of right, that it shall be regulariz- 
ed by the Court establishment. In the 
present case, too, there isno question of 
suffering for the failure of the establish- 
ment, because the petitioner knew all along 
that his application was defective, and re- 
medied that defect on his own initiative, 
This judgment has proceeded on the 
assumption warranted by Vemuri Pitchayya © 
v. Ankineedu Bahadur Zemindar Garu (1) 
that a Court rgtains its discretion to order 
the defect to be remedied after the applica- 
tion has been admitted and registered but 
before it has been finally disposed of in one 
of the ways mentioned in Ọ. XXI, r. 17 (1). 
As regards Asgar Ali v. Troiloka Nath 
Ghose (2 which the lower Court cites, it 
may be observed that the point specifically 
referred to the Fnll Bench has now been 
(1) 76 fod. Cas. 750; 45°M. L. J. 651; 18 L, W. 739; 


33 M. L. T. 125; (1924) A. I. R. (M) 367. 
(2) 17 O, 631; 8 Ing, Dee. (N. 8.)860 (F B.) 


"iÔ 
settled bycl; 2 of O. XXI, r. 17, which is an 
addition to the old s. 245. Ifan applica- 
tion is defective by not containing a de- 
scription of the property, it is none-the- 
less an application provided that the Court 
has permitted the defect to be remedied. 
It alsohappened to be ruled in the same 
case that such permission could only be 
given before admission. and registration 
(pp. 635-636). Whether “on receiving” in 
O. XXI, r. 17 (1) requires such strict inter- 
pretation is the question discussed in 
Vemuri Pitchayya v. Ankineedu Bahadur 
Zemindar Garu (1). Of course it would 
make the petitioner's case considerably 
weaker, ifit were held, following Asgar 
Ali v. Troilokya Nath Ghose (2), that the 
Munsif had no jurisdiction in 1923 to order 
the defect to be remedied, but even allow- 
ing in the light of Vemuri Pitchayya v. 
Ankineedu Bahadur Zemindar Garu (1) 
that he had jurisdiction I do not find that 
hé exercised it improperly. 
The petition is dismissed with costs. 

‘VN, V. Petition dismissed, 


anaman 


BOMBAY HIGH COURT. 
Frrsr OWIL APPEAL No. 228 or 1923, 
“January 6, 1925, 

Present :—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Crump. 
BHIKAJI LAXMAN BHIKAJI AND ANOTAER 
—PLAINTIFFS—APPELLANTS 
VETSUS 
Tus SECRETARY or STATE ror INDIA 
—-DEFENDANT—RESPONDENT, 

Bombay Hereditary Offices Act (III of 1874), ss. 15, 
93—Bombay Revenue Jurisdiction Act (X of 1876), 
s. 4 (a)\—Widow, whether holder of watan—Commuta- 
tion order, passed at instance of widow, validity of— 
Order passed without recording investigation or notice 
to gther members, validity of—Suit for declaration 
of invalidity of commutation order, maintainability 
of. : 
The interest of a widow ina watan is to be compared 
to the interest of a Hindu widow in her ‘husband's 
estate. (p. 111, col. 2] 

A widow holding an interest ia watan property for 
the term of her life or until her marriage is not a 
“holder” within the meaning of that term in s. 15 of 
the Bombay Heréditary Offices Act, and the Collector 
negotiating with sucha widow is not authorized to 
pass a commutation order under s. 15. iid | 
a A commutation order passed- under s.15 of the 
Bombay Hereditary Offices Act, without making a 
record of any investigation or giving any Opportunity 
to the other members of the watan family of being 
heard and without recording reasons is invalid. [p. 112, 
col, 1.) * a 
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A suit fora declaration that a., commutation order 
passed under s.15 of the Bombay Hereditary Offices 
Act is invalid on the ground that it was passed at the 
instance of a person who wasnot a “holder” within 
the meaning of s. 15 and that the provisions of s. 73 
of the Act had not been complied with is not barred 
by the provisions ofs.4 (a) of the Bombay Revenue 
Jurisdiction Act. [ibid.] a 

First appeal from the decision of the 
District Judge, Belgaum, in Suit No. 7 of 
1921. 3 

Mr. H. C. Coyajee, (with him Mr. D. R. 
Manerikar), for the Appellants. * 

Mr. S. S. Patkar, Government Pleader, 
for the Respondents. : 


JUDGMENT. 

Macleod, O. d.—The plaintiffs sued 
for a declaration that the order of com- 
mutation of kulkarniki service in regard to 
five villages in the Khanapur Taluka of. 


‘the Balgaum District was ultra vires of the 


Collector and was not binding on them. 
The defendant, the Secretary of State, 
claimed that the suit was barred under paras 


. 2 and3 ofs. 4 (a), Bombay Revenue Jurisdic- 


tion Act; that the order of commutation 
of the kulkarniki service was not ultra vires 


` of the Collector; that Laxmibai at whose 


instance the order was passed was in 1915 
the representative of the persons beneficial- 
ly interested in the watan and was the 
duly registered representative watandar, 
and so was a “holder” as defined in cl. 4 of 
s. 15 of Bombay Act ITI, of 1874, and that 
the settlement made with her was, therefore, 
legal and binding on her successors, the 
plaintiffs, under cl. 3 of that section. i 

One Bhikaji Laxman was the sole repre- 
sentative kulkarniki watandar of seventeen 
villages, including the five mentioned “in ` 
the plaint, and his widow, Laxmibai had 
been registered as the sole representative 
watandar after Bhikaji’s death. On Septem- 
ber 9th 1878 Laxmibai adopted plaintiff's 
father, Laxman, and two days later passed 
the adoption deed, Ex. 19. Laxman’s 
natural father, Krishnaji on the same date, 
September 11, passed an agreement that 
Laxmibai should enjoy the right of. 
kulkarniki service in the five plaint villages 
for the term of her natural life for mainte- 
nance. 

Thereafter disputes arose between Laxmi- 
bai and Laxman which resulted in a suit 
being field, No. 10 of 1¥96,in which Lax- 
man gota decree that his adoption was 
valid but Laxmibai’s rights under the 
agreement were preserved. Laxman’s name 
was then entered in the register as watanday 
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for twelve out of the seventeen villages, but 
Laxmibai’s name was retained for the five 
plaint villages. In 1913 Laxman died, leav- 
ing a widow, Sitabai, and two minor sons, 
the present plaintiff's. On January 24, 
1915, Laxmibai applied to the Collector to 
commute the right of kulkarniki service 
with respect to the plaint villages. On 
that application the commutation order was 
passed by the Collector. Laxmibai died on 
November 25, 1917, and thereafter Sita- 
bai as plaintiffs’ guardian asked the As- 
sistant Collector to cancel the commuta- 
tion order. This was refused, and the 
refusal was confirmed by an order of the 
Commissioner, and also by Government. 
Sitabai then gave notice that she would 
file a suit. Eventually the present suit was 
filed on September 16, 1921. 
The District Judge has dismissed the 
plaintiffs’ suit on the ground that it was 
- barred by 8. 4 (a) of the Bombay Revenue 
Jurisdiction Act. Assuming thatit is a suit 
to obtain a declaration that the order of the 
Collector was ultra vires, and, therefore, 
null and void and not binding on the plaint- 
iffs, the question is whether the plaintiffs 
are not entitled to prove certain facts which 
would justify the Court in granting them 
the declaration asked for in spite of the 
provisions of s. 4 (a) of the Bombay Revenue 
Jurisdiction Act, 


In Maganchand v. Vithalrao (1) the Court 
- found that the Assistant Collector's order, 
purporting to be made unders. 11 of the 
. Hereditary Offices Act, was unauthorized, 
. and, therefore, held that that order was no 
bar to the maintenance of the plaintiff's suit. 
Relying on that decision, two points have 
‘been taken by the appellants’ Counsel before 
- us :—(1) that Laxmibai was not the “holder” 
ofthe watan within the meaning of that 
term in s. 15 of Bombay Act III of 1874; 


and (2) that the provisions of s.73 of the- 


Act had not been complied with, and that, 
therefore, the order passed by the Collector 
directing commutation of the watan was 
not g proper order, so that the provisions 
of s. 4 (a) of the Revenue Jurisdiction Act 
: didnot apply. It does not appear that 
when Act III of 1874 was passed, it was 
contemplated that the widow ofa watandar 
could succeed to him as watandar. “Wat- 
andar,” according to s. 4 of that Act, 
means a person having an hereditary in- 
terest in a watan. It includes‘a person hold- 


i) 17 Ind, Cas: 148; 37 B. 37; 14 Bom, L. R. 793. 
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ing watan property acquired by him before 
the introduction of th® British Government 
into the locality of the watan, or legally ac- 
quired subsequent to such introduction, ° 
anda person holding such property from 

him by inheritance. It includes a person 
adopted by an owner ofa watan or, part of 
a watan, subject to the conditions specified 
in ss, 33 to 35. “Representative watandar” 
means a watandar registered by the Coll@ctor 
under s. 25 as having aright to perform 
the duties of an hereditary office! Although 
Laxmibai was registered under s. 25 as 
representative watandar, it does not follow 
that she wasa watandar within the mean- 
ing of that term in s. 4, which includes 
for the purposes of the section any sole 
owner or the whole number of joint owners 
or any person dealt with as representative 
of the person beneficially interested or 
entered assuchin the Government record 
at the time of the settlement, and it does 
not follow that she was a “holder” within the 
meaning of that word in s. 15 ofthe Act. 
By s. 2 of Bombay Act V of 1886 “Every 
femal member of a watan family other than 
thewidow, mother or paternal grandmother 
of the last male owner, and every person 
claiming through afemale, shall be postpon- 
ed in the order of succession to any watan, or 
part thereof, or interest therein, devolving 
by inheritance after the date when this Act 
cemes into force to every male member of 
the family qualified to inherit such watan, 
or part thereof, or interest therein. The 
interest of a widow, mother or paternal 
grandmother, in any watan or part thereof, 
shall be for the term of her life or until her 
marriage only.” Therefore, the interest of 
the widow in a watan is to be compared to 
the interest of a Hindu widowin her hus- 
band’s estate. I doubt whether it was ever 
intended that the Government should be 
able to treat the widow asa watandar for the 
purposes of sanctioning the commutation’ 
of the watan service, In, my opinion a widow 
holding an interest,in watan property for 
the term of her life or until her marriagé 
is nota “holder” within the meaning of 
that term ins. 15 of Act ITE of 1874. 

It would follow, therefore, that the Col- 
lector negotiating with a person who was 
not a holder 8f the watan was not authoris- 
ed to pass a commutation order under s. 
15 of the Act andthe decision in Maganch- 
and v. Vethalrav (1) is applicable to. this 
suit. : 

A further objectiop arises from the fact 
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‘ that the Collector had not complied with 
the provisions of s? 73 of the Act. That 
section is imperative and enacts that “No 
order under PartIII...directing commutation 
of a watan......... shall be passed, unless after 
an investigation recordedin writing and a 
proper,opportunity afforded for the hearing 
of claims and the production of evidence. 
In each such investigation...the Collector or 
othr officer shall record his decision with 
the reasons therefor in his own handwrit- 
ing.” It is admitted that there is no record 
of any investigation having been made, 
or that any opportunity had been given to 
the other members of the watan family 
of being heard, or that any reasons were 
recorded by the Collector for his decision. 
The learned Judge considered that as the 
claimants did not take this point in the 
appeals to the Revenue Authorities, and as it 
was not set out specifically in the plaint, he 
was entitled to consider that the Collector 
“ had duly complied with the provisions of 
s. 73. Although it may be said that the 
plaintiffs did not specifically rely upon this 
fact inasking the Court to hold that the order 
- was ultra vires, still in para, 5 of the plaint 
it is stated that the Collector madea settle- 
ment of commutation some time in 1915 
without giving notice to the minor plaintiffs 
or their guardian, so that the question 
whether the Collector had complied with 
the provisions of s.73 was in issue. 
{-thiak, therefore, that as the provisions 
ofs. 73 had not been complied with, any 
< orderofcommutation passed by the Collector 
. would not bé a valid order, so that on this 
ground also the suit to set it aside will not 
“be barred unders. 4{a) of the Revenue 
Jurisdiction Act. In my opinion, therefore, 
_ the plaintifis are entitled to sueceed, and 
the appeal should be allowed and the 
declaration which the plaintiffs asked for 


decreed with costs in both Courts. < 


Crump,:J .—1. agree. 
Z. K. = A Appeal allowed. 
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Prohibition to transfer and to sub-let—Partnership by 
licensee, whether forbidden—Foreign law-—Law of 
Mysore State—Question of fact. 

What a foreign lawis ona particular point, isa 
question of fact and has tobe proved by the party 
setting it up. pa 118, col. 2.) 

Where by the terms of an Abkari license, the sale 
transfer or sub-lease ofthe right is forbidden, the 
mere fact that the licensee enters inte partnership 
with others in respect of profits or losses of the busi- 
ness for the carrying on of which he had obtained the 
license does not necessarily involve a transfer of the 
license right and is not illegal or forbidden by law. 
[p. 116, col. 2; p. 117, col. 1.) 

Natla Bapiraju v. Puran Achuthæ Rajajee, 5 
Ind. Cas. 456; 20 M. L. J. 337; (1910) M. W. N. 549; 7 
M. L. T. 176, Karsan Sadashiv Patil v. Gatlu Shivaji 
Patil, 19 Ind. Cas. 442; 37 B. 320; 15 Bom. L. R. 227 and 
Champsey Dossa v. Gordhandas Kessowji, 40 Ind. Oas. 
805; 19 Bom. L. R. 381, followed. 

Marudamuthu Pillai v. Rangasami Mooppan, 24 M. 
401, referred to. 

Ganapathi Brahmayya v. Kurella Ramiah, 54 Ind. 
Cas. 45; 43 M. 141; IUL. W.476; 38M. L. J. 123, 
doubted. SY 

Under the Law of Mysore such a partnership as the 
above is not unlawful. [p. 114, col. 2.] 

Mahomed Ghouse Sab v. Thimma ` Setti, 1 Mysore L. 
J. 90, followed. 4 í 

When the terms of a contract are reduced to writing 
and the question is whether the contract is illegal by 
reason of its seeking to do what is forbidden by law 
and the contention is that the agreement operates as a 
transfer, sucha transfer should not merely be pre- 
sumed but must appear in the document if notin 
terms at least as necessarily involved. [p. 116, col. 1.] 

Mr. K. Krishnaswami Iyengar, for the 
Plaintiff. 

Messrs. N. Rajagopalan and T. S. Raja- 


gopala Iyer, for the Defendants. 


JUDGMENT.—The only point that 
arises for determination in this suit is quite 
simple and though not frequently arising 
is of considerable importance, The plaint- 
iffs suit is for the taking ofthe accounts 
of a partnership between himself and the 
three defendants. That a partnership agree- 
ment was made between these parties it is 
not disputed, The terms of the partner- 
ship have been reduced to writing and are 
to be found in the admitted ‘copy filed as 
Ex. A. Defendants Nos. 2 and 3 have not 
contested the claim of the plaintiff and are 
apparently themselves anxious that the ac- 
counts of the partnership should be taken 
and the profits or losses ascertained and dis- 
tributed. 

The contest inthecase which raisés the 
only point for determination has been put 
up only by the first defendant apd has 
reference ‘merely to the validity of the con- 
tract sought to be enforced. The point as put 
by the learned Counsel for the first defend- 
antis this. The partnership contract was 
made in the Mysore State within the terri- 
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tories of His Highness the Maharaja and 
had reference to a business in arrack carried 
on by the plaintiff under a license obtained 
by him from the Mysore Government. 
Under the terms of the license granted to 


the plaintiff, he was not entitled without, 


the previous permission of the Deputy 
. Commissioner to do what he purported to 
do, namely, take into his business as part- 
ners the defendants Nos. 1,2 and 3. No 
such permission was obtained by the plaint- 
iff, and, ‘therefore, his act of entering into 
‘the partnership agreement was an act 
forbidden by the law and, therefore, void 
and, therefore, unenforceable. If this conten- 
tion should be upheld, it follows that the 
plaintiffstsuit must fail. And, on the other 
hand, if this contention should fail, the 
plaintiff would be entitled to a preliminary 
decree for the taking of the accounts of 
the partnership and the matter will have to 
be referred to the Official Referee for the 
taking of the usual accounts. 

To begin with, I regret to state that 
neither the learned Counsel for the first de- 
fendant nor the learned Vakil for the plaint- 
iff seemed to have paid any consideration 
to an important aspect in this case, 
namely, that whereas the contract was made 
and was apparently intended to be perform- 
ed entirely within the Mysore State, this 
suit has been instituted in this Court. And 
in fact both sides argued the case before 
“meas if there were no such complication 
and it was a simple case of the contract 
being or not being illegal according to the 
Law of the Mysore State. 
State, however, it was recognised, had as 
being the Law of a Foreign Stateto be proved 
asamatter of fact by the expert witness as 
Advocate at Banglore who has been called 
for the purpose. The question, therefore, 
has not been properly argued before me on 
the footing of a contract sought to be 
enforced ina British Court but made and 
intended to be performed in a Foreign 
State and that a protected State under the 
protection of the British Government and 
subject to its suzerainty. The first ques- 
tion that has to be determined in such cases 
is: What is the law applicable to the par- 
ticular contract in question?; that is to 
say, by the application of which law should 
it be determined whether the contract in 
question is void for illegality as urged. 
Fortunately there is no serious difficulty in 
this case with regard to the law applicable, 
because whether we take the law applic- 
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able generally in the first instance as the 
law by which the pasties intended that the 
contract should be governed oras the law 
of the place where the contract was made or, 
as the law ofthe place where the contract 
was intended to be performed, it is inevery 
case the same law, the Law of the Mysore 
State. No evidence has been adduced þe- 
fore me and no argument addressed to show 
that the intention of the parties was, that 
the contract should be governed by any 
law other than the Law of the Mysore State. 
We may also presume that as the contract 
was apparently intended to be performed 
in its entirety within the Mysore State, the 
parties intended that the contract should be 
governed by the law of that very State. 
This being settled, the questions that next 
arise for consideration are (a) whether ac- 
cording to the Law of the Mysore State this 
contract of partnership was forbidden; (b) 
whether if so forbidden, the ‘provision of 
law forbidding wasonly a fiscal or taxing 
enactment ora provision of law based on 
the public policy of only a particular State 
or whether the prohibition is founded on 
natural justice or some moral principle 
which, if it is not, ought to be recognised 
in international jurisprudence. 

As regards the first question whether 


‘under the law of the Mysore State the suit 


contract of partnership was illegal and void, 
it must be observed, to begin with, that the 
question “What a foreign law is on a par- 
ticular point’ is a question of fact and has 
to be proved by the parties setting it up. No 
evidence has been adduced before meas to 
what the law of contracts is with regard to 
the illegality and unenforceability of con- 
tracts which are entered into in violation of 
rules of law or against public policy. I 
have reason to believe that the law of con- 
tracts in that State is the same as the Indian 
Contract Act. But this was, however, bound 
to be established and not to be left ‘merely 
to inference, The first defendant on whom 
the burden of proaf day to establish satis- 
factorily all matters necessary for enabling 
the Court to come to the conclusion regard- 
ing the illegality of the contract did not give 
any evidence with régard to it. I may, 
however, observe in passing that from Ex. 
I it does appear as if the Indian Contract 
Act has been bodily adopted by the Mysore 
State, But while it is true that most of the 
Indian Statutory Law has been adopted in 
the Mygor€ State, it also appears that in some 
cases changes have been made i in the enacts 
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-ments so adopted, and I am, therefore, not 
-in apposition, in the absence of satisfactory 
evidence, on the point to say what the Law 
of the Mysore State is with regard to the 
* illegality -of contracts. 
_ Inthese circumstances, all that Ican do 
is to proceed on the assumption that as 
indicated by Ex. HI, the Contract Act in 
force inthe Mysore State is the same as the 
Indian Contract Act. Section 23 of that 
Act provides amongst other things that the 
consideration or object of an agreement is 
lawful unless it is forbidden by law or is of 
such a nature that, if permitted it would 
defeat the provisions of any Jaw or the 
Court regards it as immoral or opposed to 
public policy. It further provides that every 
agreement of which the object or considera- 
tion is unlawful is void, 

The question then is whether the part- 
nership agreement is one of which the con- 
sideration or object is unlawful, within 
the meaning of s. 23 of the Contract Act. 
This would depend obviously on the terms 
and conditions of the licenses granted to 
and obtained by the plaintiff. But neither 
he nor the first defendant has produced the 
original license or evenacopy. The Court 
has virtually been asked by both parties to 
assume that the terms and conditions of the 
licenses were in the common form as appear- 
ing in Ex. I, (b). Clause 16 of the general 
conditions of-retail vend licenses is as 
follows :—- 

“No privilege of supply or vend shall be 
sold transferred or sub-rénted without the 
Deputy Commissioner’s previous permission 
which will only be given if the applicant 
is prepared to forfeit his deposit already 
made except in cases where the Deputy 
Commissioner sees reason not to enforce the 
penalty, Nor, if the Deputy Commissioner so 
orders shall any agent be appointed for the 
management of any such privilege without 
his previous approval”, 


On behalf of the first defendant, my 
attention has been dratyn*to a case decided 
by the Mysore High Court and reported as 
Mahomed. Ghouse Sab v. Thimmi Setti (1), 
proved by the expert witness called for 
the first defendant and marked as Ex. III 
in the case. ‘Fhat case, however, refers only 
to a case of sub-letting actuallyecovered hy 
the terms of cl. 16 of the conditions. 
“€:enerally speaking, it cannot possibly be 
contended that the mere fact that a Licensee 


(1) 1 Mysore I, J 90, 
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enters into a partnership with others of 
another in respect of profits or losses of 
the business for the carrying on of which he 
has obtained a license necessarily involves 
either a sale, transfer or sub-letting 
of the license. There may, no doubt, be 
parthership agreements which involve or 
include a transfer of the interest in the 
license itself. There is, therefore, no war- 
rant for supposing that every partnership 
agreement must necessarily violate such a 
condition as set out in that clause. 

Mr. N. Narasimha Iyengar, Advocate at 
Bangalore, has alsorreferred in the course of 
cross-examination to a case reported in the 
9th Vol.of the Mysore Chief Courts Reports 
page 316, where it washeld inthat State that 
a partnership entered into by a licensee in 
such circumstances was not illegal and he 
also told me that that decision is regarded 
as good law up-to-date and has not been 
overruled. The partnership agreement in 
this case Ex. A does not contain any words 
of sale, transfer or sub-letting. No doubt 
in terms, as also necessarily as the result of 
a partnership agreement, the partners are 
constituted agents or managers of the con- 
cern. But the last sentence in cl. 16 of the 
general conditions indicates that if it was 
intended to prevent any agent being ap- 
pointed for the management of any such 
privilege without the previous permission 
of the Deputy Commissioner, a special 
order of the Deputy Commissioner should 
be made; that is to say, in other words, 


„generally speaking the appointment of a 


manager.for the management of the privi- 
lege may be made without any previous. 
permission and if the Government should 
deem fit to prevent any such thing being- 
done, a special condition or order is re- 
quired to be made by the Deputy Commis- 
sioner. No such special order ‘or con- 
dition has been proved in this case. The 
effect of a partnership agreement is only 
to constitute the partners the agents of each 
other, and it, therefore, follows that the 
terms of cl. 16 far from forbidding the 
appointment of such agents for manage- 
ment impliedly allows such appointments 
except in cases where it is specially forbid- 
den. Having regard, therefore, to the terms 
of cl, 16 and also the judgment of the 
Chief Court already referred to, I cannot 
but hold that according to the Law of the 
Mysore State, as recognised and acted upon 
by the subjects of that State, a partnership 
agreement with reference tọ a license of 
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the kind in question is notan agreement 
the consideration or object of which is 
- unlawful. In this view which I have arriv- 
ed at with regard tothe question in issue, 
I am, therefore, bound to‘hold that the suit 
contract was not unlawful or void. This 
would be sufficient for the purpose of dis- 
posing ofthe issue. But the learned Coun- 
sel for the first defendant has referred me 
to various judgments of the High Courts 
in India for the purpose of showing that 
under clauses similarly worded in Abkari 
licenses issued by the British Government, 
the Courts have held that a- partnership 
agreement is an agreement forbidden by 
law and, therefore, unlawful. It seems, 
however, unnecessary to refer to the decisions 
of the Birtish Indian Courts in the matter. 
If there isa particular statutory enactment 
or a provision or rule having the force of 
law in a particular State and the highest 
Court in that State has decided that having 
regard to the terms of such enactment or 
rule, a partnership agreement in those 
circumstances is not illegal, I cannot hold 
that such an agreementis illegal because 
the Birtish Indian Courts bave held them 
to be illegal in very similar circumstances. 

In my view, therefore, any detailed ex- 
amination of the decisions of the British 
High Court in Indiaisunnecessary. I may, 
however, briefly refer to them because 
after a careful examination of those cases, 
I have come to the conclusion that even on 
the principles decided in thosé cases the 
partnership agreement in this case could 
not be held to have been unlawful. 

The case of Marudamuthu Pillai v: Ranga- 
samt Moopan (2), was one of the_ cases 
referred to and relied upon for the first 
defendant. The decision in that case pro- 
ceeded upon a clause which is entirely 
different in its terms and scope from the 
clause in the present case. There are, no 
doubt, observations in the Judgment of the 
learned Judges in that case regarding the 
principle underlying the provisions of the 
Abkari Act and also with regard to the 
partfiership agreements entered into by or 
with the licensee being illegal. Those ob- 
servations were not necessary for the 
decision of the case and were merely obiter 
dicté. With all respect, therefore, to the 
learned Judges that decided that case, 
I cannot regard it as a binding decision 
more especially when whatI have to con- 


| (Ð) 24 M 401, 


7 


ae 2 . , A 
KHODAY GANGADARA SAH V. SWAMINADHA MEDALI, 


115 


sider is not a British Indian license but a 
license issued by the Mysore State, which 
in some important respects materially differs , 
from the :terms that the learned Judges 
were considering, Further I may also in: 
this connection observe that the learned 
Judges who came to the conclusion.in that 
case that the rules under the Abkari Act ` 
were not merely for the protection ofthe . 
revenue but also ‘to regulate liquor tfaffic 
in the interests of the public were not con- 
fronted in the license with any such condi- 
tion as that the previous permission by the 
Deputy Commissioner for the sale, transfer 
or sub-renting of the privilege of supply or 
vend will only be given if the applicant 
is prepared to forfeit his deposit already 
made except in cases where the Deputy 
Commissioner sees reason not to enforce 
the penalty. Further in the case of the 
license the learned Judges were consider- 
ing, there do not appear to have been any 
such clause as the following :— =e 

“Nor, if the Deputy Commissioner so 
orders shall any agent be appointed for the 
management of any such privilege without 
his previous approval”. 

The case of Nalan Padmanabhan v. Badri 
Nadh Sarda (8) was under the Opium Act 
and proceeded on the narrow ground that 
the terms of the Act prescribed that no one: 
shall sell opium except as permitted by the 
Act and were different from the correspond- 
ing provisions in the Abkari Act. Further the 
learned Judges also relied for their decision 
on the terms of the partnership agreement 
with regard to which they observed as 
follows :— 

“Tt iscontended for the appellant that: 
the admission of the plaintiff to partnership: 
with the defendants is not a transfer. We 
are of opinion that it is. It isno doubt 
true that every contract of partnership is 
not necessarily a transfer but it is equally 
clear that such a contract may in many 
cases involve a transfer. Thus if two per- 
sons agree to start a business in partnership 
and to contribute capital therefor, there is 
no transfer involved in the transaction. 
But if one person carryirg on a trade and 
possessing stock and capital, admits another 
into partnership with himself, making the 
stock and capital, the joint property of both, 
it is impossible to contend that there is e 
not a transfer in such a case”. f 

e e z 
(3) 10 Ind. Cas. 126; 35 M. 582; 21M, L. J, 435; 9M, ` 
L. T, 459; (1911) 1 M, W. WY 371, ? aaee 
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The Tamil document filed in this case is 
far from clear and while there is no doubt 
that all the profits and losses were agreed 
to be divided amongst the four partners in 
equal shares, I have been unable to find in 


“the document any words of transfer even 


though I have no doubt whatever that a 
transfer must have been intended by the 
parties. But if as stated in the case of 
Maritdamuthu Pillai v. Rangasami Mooppan 
(1) the object of the rules framed for the 
purpose of preventing sale, transfer or 
subrenting is that the Government should 
not lose its control over the licensee, it is 
impossible to see, how, by the mere fact 
that a licensee admits certain persons into 
partnership with him, the control that the 


. Government has over the licensee is in any 


- 


manner or degree lost. Moreover, when the 
terms of a contract are reduced to writing 
and the’question is whether the contract 
is illegal by reason of its seeking to do 
‘what is forbidden by law and the contention 
is that the agreement operates as a transfer, 
sucha transfer should not merely be pre- 
sumed but must appear in the document 
if notin terms at least as necessarily in- 
volved. There isno transfer so far aslcan 
see either of the business or of the stock 
in trade or of any interest in the license; 
and Ithink what the parties really intended 
was only thatthe profits and losses of the 
concern should be shared by them. 

The next case cited to me by the learned 
Counsel for the first defendant was Gana- 
pathi Brahmayya v. Kurella Ramiah (4). 
With all respect it seems tome that the 
correctness of that decision is open to 
doubt. The clause in the license which the 
learned Judges were construing was as 
follows.— 

“The privilege of supplying and vend- 
ing shall not, without the permission of the 
Collector previously obtained, be sold, ex- 
changed or sub-leased, nor, itthe Collector 
has ordered, can an agent be appointed, 
without his. permission, previously obtain- 
ed, for exercise of any such privilege.” 


Construing this clause, this is what the 
learned Judge says:— 
“The clause prohibits sale by a stranger 
and the employment ofan agent. In our 
opinion the taking of a partner has the 


œ effect, ordinarily of selling a portion of the 


business to him. It has certainly the effect 
s . œ 


9 54 Ind. Cas, 45; 43 M. 141; 10 L. W.476; 38 M, L. 
JJ, 128, b i- | 
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of making him an agent for the sale of 
liquor.” 

I cannot possibly understand how the 
learned Judges came to the conclusion on 
a construction of the clause that apart from 
any special order of the Collector which 
is not referred to in the decision, the ap- - 
pointment of an agent was regarded as for- 
bidden. Theclause states that no agent 
can be appointed only if the Collector has 
so ordered. This would ordinayily mean , 
and imply that in cases where the Col- 
lector has not so ordered, the appointment 
ofan agent would not be illegal. There- | 
fore, unless it be that in that case- it was 
admitted by both parties that the Collector 
had made an order forbidding’ the appoint- | 
ment of an agent, it isimpossible to under- 
stand the judgment or regard it as pro- 
perly decided. Further the observation of 
the learned Judges that in their opinion 
the taking of the partner with him has the 
effect ordinarily of selling a portion of the 
business tohim, istoo general and sweep- 
ing to be accurate; and in that respect I 
have no hesitation in stating that the 
law with regardto it is much more accu- 
rately stated by Benson and Sundara Iyer,. 
JJ., who decided the case of Nalan Pad- 
manabha v. Badri Nadh Sarda (8). 

On the other hand the case of Natla 
Bapiraju v. Puran Achutha Rajajee (5) 
decided by Miller and Krishnaswami Jyer, 
JJ., isan authority for a decision that a 
partnership agreement with a licensee is not 
in all cases and under all circumstances 
illegal. ; 
“ These. are the Madras cases that. were 
cited to me. In the case for Karsan Sadashiv 
Patil v. Gatlu Shivaji Patil (6) Sir Basil Scott, 
C. J., and Chandavarkar, J., held that the 
Indian Legislature was by no means blind | 
to the possibility of partnerships being 
entered into by licensees in which other 
persons may become interested in the sale 
of liquor and that the object of granting 
the license is to have control over‘the 
person who is authorised to sell the liquor 
and in order that sale of the liquor*may 
not pass out of his control to unauthor- 
ised persons. Proceeding on this reason- 
ing, those learned Judges held that a 
partnership was not prohibited by the terms 
of a license which merely forbade selling, 
transferring or sub-letting. 

(5) 5 Ind. Cas. 456; 20 M. L. J. 337; (1910) M. W. N, 
549; 7 M. L. T. 176. 

(6) 19 Ind, Cas. 442; 37 B. 320; 15 Bom, L. R. 227, 
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In the case of Champsay Dossa v. Gor- 
dhandas Kessowji (7) Mr. Justice Macleod 
sitting singly on. the Original Side held 
with reference to the terms of the license. 
granted for manufacture of salt that the 
admission of partners to share in the 
profits cannot be considered as a sub- 
letting or alienation of a part of the privilège 
unless there has been a document directly 
transferring to the partners a part of the 
right to-manufacture or vend. He accord- 
ingly held that a partnership agreement 
was not illegal which was entered into by 
a licensee who under the terms of the license 
was forbidden to sub-let, mortgage or other- 
wise alienate the whole or any part of the 
privilege granted by the licensee of manu- 
facturing salt on the land. 

Inthe case of Gauri Shanker v. Mumtaz 
Ali Khan (8) Oldfield, J., who was one of 
the Full Bench of that Court held apparent- 
ly with the concurrence of the Chief Justice 
and Mr. Justice Spankie that a partner- 
ship contract was not contrary to the con- 
ditions of a lease of a ferry under which a 
transfer or sub-lease by the lessee was for- 
bidden. 

In none of the cases decided in the 
Calcutta High Court and to which reference 
was made, was this question regarding 
partnership raised or considered. 

In these circumstances having regard to 
the state of the case-law not only in Madras 
but in British India generally, the weight 
of considered judicial opinion is against 
regardinga mere partnership agréementas 
being against a provision of law which 
merely prohibited sale, transfer, or sub- 
letting. As Mr. Justice Macleod of the 
Bombay High Court points out as Mr. 
Justice Miller and Mr. Justice Krishna- 
swami Iyer, JJ., and Benson and Sundara 
Iyer, JJ., have held, a partnership agree- 
ment does not necessarily involve any 
transfer by the licensee to tbe persons he 
admits as partners. No doubt a partner- 
ship agreement might also effect a transfer 
forbidden by law in which case it would be 
bad ngt because it was a partnership agree- 
ment but because it was a deed of transfer. 
In the present case in the agreement filed 


before me, no words have been relied upon | 


for the purpose of showing that, they are 
words of transfer or operate to effect any 
transfer of property, the transfer of which 
is forbidden by law. As I read the docu- 


(7) 40 Ind. Cas. 805; 19 Bom. L. R. 381. 
(8) 2 A. 411; 1 Ind. Dee. (N. sa) 828, 
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ment the arrangement entered into by the 
partners was guite” consistent with the 
licensee remaining as the legal owner but , 
bound in equity to account for all the 
profits and losses to his other partners. 

In any case, as I have already stated, 
what I have to consider is not whether 
apart altogether from the law of the Mysore 
State sucha contract would or should be 
upheld by this Court but only whether 
according to the Law of the Mysore State 
the contract was void in its inception. If 
aecording to that law, as deposed to by the 
expert witness entering intoa partnership 
with regard to the rights ofa licensee is 
perfectly legal, this Court is bound to hold 
that, according to the law to which the 
contract is subject, the contract is not void 
or unenforceable, andI am glad to think 
that the rules of international law do not 
oblige the Courts of a foreign country to 
regard as against the law or as opposed to 
public policy and, therefore, void, any con- * 
tract which the High Court of the very 
State in which the contract was intended 
to be performed and by the law of which it 
was intended to be governed, would not so 
regard it. 

Some difficulty, no doubt, might have 


“arisen if according to the State of the Mysore 


Law the contract would be illegal and the 
ground of illegality should appear to be 
not any fundamental principle, or morality 
or ethics or public policy but some regula- 
tion, which, as in this case, has for its chief 
purpose the realisation of revenue, and 
such a State happened also to be as in this 
It is pos- 
sible that even in those circumstances 
British Indian Courts might feel ‘compelled 
to give effect to the Law of the Protected 
Indian States as it may be found to be. 
But in the present case no such question 
arises. I have, therefore, come to the conclu- 
sion that the defence of illegality set 
up by the first defendant regarding the 
plaintiff's claim to efiforce the contractual 
obligation has not been made out. There 
would, therefore, be a preliminary decree in 
the suit declaring the partnership between 
the plaintiff and defendants Nos..1, 2 and 3 
each. being entitled to equal shares of profits 
and losses of the partnership and directinle 
the usual accounts of the partnership to be 
taken from the first day of July, 1919 as 
provided im ethe partnership agreement. 
The first defendant who was chiefly res- 
ponsible for protractipg this litigation so 
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long, will pay the plaintiff the taxed costs 
of the suit up to dates The costs to be in- 
curred before the Official Referee, will be 
< dealt with atthe time of passing the final 
decree in the suit, 
V. N. V, 


NAGPUR JUDICIAL COM- 
MISSIONER’S COURT. 
Srconp Orvie APPRAL No. 41-B or 1923. 

. August 22, 1925. 
Presenit:—Mr. Kotval, A. J. O. 
SURYABHAN—AppELLANT 
VETSUS 
RENUKA—RgsponpDEntT. 

Transfer of Property Act (IV of 1882), s. 74— 
Limitation Act (IX of 1908), Sch. I, Art. 182—Mort- 
gages, prior and subsequent—Decree obtained by prior 
“mortgagee paid off by puisne mortgagee—Suit by 
puisne mortgagee’ to recover money paid by him— 
Limitation, commencement of. 

Under s. 74 of the Transfer of Property Act a puisne 
mortgagee on paying offa decree obtained by a prior 
mortgagee acquires all the rights and powers of the 
prior mortgagee as suchas determined by the decree 
and the rights so acquired by the puisne mortgagee 
can beenforced by him by a ssparate suit. Article 
132 of Sch. Ito the Limitation Act would apply. to 
such a suit, the period of limitation being twelve years 
from the date on which the money became due to the 

: puisne mortgagee, that is to say, from the date on 
which the puisne mortgagee paid off the prior mort- 
gagee’s decree and became entitled under the pro- 
visions of s. 74 of the ‘lransfer of Property Act to 
the rights created by the decree. [p. 119, cols. 1 & 2.] 


Second appeal against a decree of the 
District Judge, Amraoti, dated the 9th No- 
vember 1922, arising out of a decree by 
the Munsif, Amraoti, dated the 28th April 
1922, $ 


REFERENCE, 

\ Kotval, A. J. C.—(March 12, 1925).— 
The plaintiffs as second mortgagees paid 
off the amount found due to the first mort- 
gagee in a suit in which they were defend- 
ants. They now sue the mortgagor and 
other persons in possession of the mortgag- 
ed property for the recovery of the amount 
so paid. The lewer Courts relying on 
Nathuram v. Sheolal (1) dismissed the suit 
on the ground that as the first mortgage 
was payable on the 10th Mach 1907, the 
suit which was brought on the 2lst July 
= 1921 was time-barred. Nathuram v. Sheolal 
(1) has been dissented from in Bera Shib Lal 


(1) 42 Ind, Cag, 796; 13 N. L, R, 217, 
s 
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‘foreclosure or in the alternative sale. 


.payment at all. 
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v. Munni Lal (2) and Ín my opinion requires 
to be considered by a Bench. I, therefore, 
referto a Bench to be appointed by the . 
Judicial Commissioner the point whether 
the question of limitation has been rightly 
decided in Nathuram v. Sheolal (1). 

Mr. P. C. Dutt, for the Appellant. 

Messrs. Atmaram Bhagwant and Shridhar 
Atmaram, for the Respondent. 

OPINION OF THE BENCH. ; 
Findlay, O. J. C. and Kotval, A. 
J. C.—(August 11, 1925.)—Vithal Sheoram 
and others brought a suit on a mortgage, 
dated the 10th March 1905, executed by the 
father of defendant No.1, Ganpat against 
Ganpat and the present plaintiffs, who were 
subsequent mortgagees and obtained a 
preliminary decree for foreclosure. The 
plaintiffs paid the decretal amount into 
Court and now sue to recover it from Gan- 
pat. In default of payment they ce 

e 
latter relief they claim apparently on the 
ground that they acquired a charge by the 
payment of the decretal amount. 

The lower Appellate Court relying on 
Nathuram v. Sheolal (1) has held that the 
claim is time-barred and has dismissed the 
suit. The point referred to this Bench is 
whether the decision as to limitation in that 
case is correct. 

Nathuram v: Sheolal (1) was referred to 
and dissented from by a Bench in Bora, 
Shib Lal v. Munni Lal (2).. The learned 
Judges there observed :— 

“Tt is impossible to hold that the right 
of the plaintiff accrued before he made any 
In that ruling the learned 
Judge seems`to have assumed that the 
plaintiff was the assignee of the decree. 
Under s, 74 of the Transfer of Property 
Act he no doubt acquired the rights and 
powers of the mortgagee whom he redeem- 
ed, but the fact of his redeeming the prior 
mortgage does not make him an assignee 
of the mortgage. His rights may be akin 
to those ofan assignee, but he is not the 
actual assignee. If he had been the assignee 
of the mortgage and no suit had been 
brought on the basis of the mortgage by the 
prior mortgagee, he would have been bound 
to bring his suit to enforce that prior 
mortgage within the period of limitation 
which was available to the prior mortgagee. 
But a suit like the présent is not a suit to 
enforce the prior mortgage nor is it an 

(2) 63 Ind. Cas. 604; 44 A.671; . . L. R. (A) 193; 
19 A, L, J. 840; (1922) A.I. R, 135. i : 
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application for the execution of the decree 
obtained on the basis of the prior mort- 
gage.” 
- In Sibanand Misra v. Jagmohan Lal 
(3),.Das, J., dissents from the above view. 
-Under s. 74, Transfer of Property Act, 
the puisne mortgagee on paying off the 
prior mortgagee acquires all the rights and 
powers of the prior mortgagee as such. 
These rights and powers are the rights and 
powers created by the decree: Narayan v. 
Nathmal (4).. In the present case they are 
the rights to the payment of the amount 
decreed and foreclosure in default of pay- 
ment. It is these rights which maybe said to 
be impliedly assigned by law to the puisne 
: mortgagee and not to the rights under the 
mortgage which became merged in the 
decree. It would be hard and unjust in 
some cases to hold that it is the rights 
under the mortgage which are assigned to 
the puisne mortgagee. To protect his in- 
terest under his own mortgage the puisne 
mortgagee must satisfy the mortgage decree 
where the mortgagor fails to do so. But 
before the time comes for him to pay it 
up, a claim on the basis of the mortgage 
may . have become time-barred. The result 
would be, where the condition in the prior 
mortgage was one of foreclosure, that the 
puisne mortgagee would have to pay up the 
prior mortgage debt without being able to 
recover it from the mortgagor or be fore- 
closed and lose the amount advanced by 
him to the mortgagor. It is said that the 
hardship may be aveided by enforcing the 
assignment unders. 74: in the same suit and 
asking for a decree in Form 6. Form 
No. 6, however, refers to -a case where the 
claims on both the prior and puisne mort- 
gages are decided and decreed against the 
mortgagor in the same suit, There might 
be a decree in Form 7in a case like the 
present but even then all that the Court 
may do is to granta declaration keeping 
alive the mortgage in favovr of one of the 
parties. It does not allow of any further 
action in the same suit by the puisne mort- 
gageagainst the mortgagor. 

The rights acquired by the puisne mort- 
gagee can be enforced by a separate suit: 
Gopi Narain Khanna v. Bansidhar (5). 

(3) 88 Ind. Oas. 707; 1 Pat. 780; 3 P. L. T. 533; (1922, 
Pat. 331; (1922) A.I R. (Pat 


.) 499: 
; by 89 Ind. Gas, 275; 17 “a L. R. 200; (1922) A. L R. 
NGA 97 A. 325; 2 O. L. J. 173:9 0. W.N, 577; 7 Bom. 
L R. 427: 15 M: L. J. 191; 2 A. L. J. 336; 32 T. A. 123; 
8 Sar. P. C. J. 779 (P. C.). 
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Article 132, First Schedule, Limitation Act, 
would apply to such asuit the period of 


limitation being 12 years from the date . 


the money became due. The money decreed 
can be said to have become due to the 
plaintiff and the right to foreclose in 
default of its payment to have arisen in 
his favour only when he made the payment 
and became entitled under the provigions 
of s. 74 to the rights created by the decree. 
This view finds supportin Parvati Ammal 
v. Venkatarama Atyar (6). : 

In Mahomed Ibrahim Hossein v. Ambika 
Pershad Singh (7), the claim was made on 
the basis of the prior mortgage which was 
claimed and held to have been kept alive 
for the subsequent mortgagees’ benefit. The 
mortgage had not merged ina decree. The 
present claim is based upon the new rights 
created by the decree. 

Weare, therefore, of opinion, that the 
question of limitation has not been rightly, 
decided in Nathuram v. Sheolal (1). 

JUDGMENT.—The plaintiffs’ claim 
was resisted in this Court on the grounds 
that a separate suit was not maintainable 
and that in any case the suit was barred by 
limitation. Both-these points fail in view 
of the opinion of the Bench.. 

The appeal, therefore, succeeds. The 
plaintiffs’ claim, will be decreed with costs 
throughout, 


zig, Appeal allowed, 

(6) 81 Ind. Cas. 771: 47 M. L. J. 316; (1924) M. W. 
N. 517; (1924) A I. R.M.) 80. 

(7) 14 Ind. Cas. 496; 39 ©. 527; 11 M. L. T. 265; (1912) 
M. W. N. 367: 9 A. L. J. 332; 14 Bom. L. R. 280; 16 ©. 
W. N. 505; 15 O. L. J. 411; 22 M.L. J. 468; 39 I. A, 
68 (P. 0.). 


MADRAS HIGH COURT. 
Crvitz, Revision Perirrons Nos. 940 AND 941 
i oF 1923. 
Septembef 12, 1925. 
Present:—Mf. Justice Odgers. 
A. DORASWAMI NADAR—- PETITIONER 
i versus, 
JOSEPH L. MOTHER AND anoTHER— 
RESPONDENTS. | 
Madras District Municipalities Act (V of 1920)— 
Rules for conduct of Elections, r.2 (2)—-Nomination 


paper—Signature by agent of candidate, validity of— œ 


Acceptance of nomination paper by Returning Oficer— 
Misconstrugtiog of rules—Revision—Civil Procedure 
Code (Act V of 1908), s. 115. = 
Under r. 2 (2) of the Rules for the conduct of 
Elections under the Madras District’ Municipalities 
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Act, it is the candidate himself who must sign the 
nomination paper. A nonfination paper signed by an 
agent of the candidate with his authority is invalid. 

The validity of a nomination paper, even after it 
had been accepted by the Returning Officer, may be 
questioned after the election. The Court has, there- 


fore, jurisdiction to enquire into the matter and if, 


necessary declare the election void. 

A mere'error in the construction of rules by a 
Court sitting to dispose of an election petition is not 
a ground for interference in revision under s. 115, O. 
P. O.8by the High Court. 


Petition, under s, 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the orders 
of the Court of the Subordinate Judge, 
Tuticorin, in O. S. Nos. 7 and 8 of 1923 res- 
pectively. 

Messrs. T. R. Venkatarama Sastriar and 
K. S. Sankara Iyer, for the Petitioner. 

Mr. K. R. Rama Iyer, for the Respondents. 


JUDGMENT.—These are revision 
etitions to revise the decision of the 
earned Subordinate Judge of Tuticorin in 

Petitions presented to him under the Madras 
Municipalities Act, 1920. It appears that 
in an election for the Tuticorin Munici- 
pality, 8th ward, which was to be held in 
January 1923, a nomination paper was put 
infor Mr. A. Doraiswami Nadar which was 
admittedly not signed by the candidate but 
the name of the candidate was written in 
the nomination paper by his son owing to 
his (candidate's absence at the time) The 
learned Subordinate Judgehas found that 
the son was authorised to sign his father’s 
signature for this purpose but it has to be 
observed that the signature purports to be 
that of the candidate and there is no indica- 
tion that it is written by somebody else. 
The learned Subordinate Judge has held 
that the son was in fact authorised so to 


‘sign but under the Election Rules to which 


reference will be made in a moment, such a 
signature by the agent is not recognised 
and, therefore, the nomination paper was 
invalid. se 

For the petitioner two*points are urged ; 


- (1) that not only under the Common Law 


but under many English Statutes signature 
by the agent even orally authorised is per- 
fectly good ‘and sufficient (2) that as the 
nomination paper has been acgepted by the 


’ Chairman no question as to its validity is 


now open. The learned Subordinate Judge 

hascarefully gonejnto the proyisjons con- 

tainetl in therules and he has come to the 

conclusion that their object and scope 
e 
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require that the signature should be put in 
by ‘the very party concerned and not by his 
proxy. Rule 2 (2) runs thus: 

“Every nomination paper shall be sub- 
scribed by two such electors as proposer 
and seconder and the candidate shall sub- 
scribe a declaration on it expressing his 
willingness to stand for election.” 

Iam of opinion that it is no guide to 
refer to various English cases such as In re 
Whitley Partners (1), which isa case under 
the Companies Act or the dictum in 1 
Halsbury's Laws of England page 157 that 


an agent may be. authorised to sign for ` 
another orally, which of course cannot be 


disputed, nor has the case cited in Pritchard 
v. Bangor Corporation (2) anything to do 
with this matter. I am not disposed to 
disagree with the construction placed on 
r. 2 (2) by the learned Subordinate Judge. 
As to the second point, that once the 
Chairman has passed the nomination paper 
it is beyond question, that [ think is dis- 
proved by the rules for the decision. of dis- 
putes. Government Order 1134, dated 30th 


November 1920, Under r. 11 (c) “if in the ` 


opinion of the Judge the result of the 
election has been materially affected by any 
irregularity in respect of 4nominatian paper 
bt iane E (aiget se aut a a A seus save boues oe Res the election 
of the returned candidate shall be void.” 
That must refer to a nomination paper 
after it has been accepted by the Chairman 
and what turns out to be invalid or irreglar. 
The Judge is there given jurisdiction to 
enquire into the matter and if necessary 
declare the election void. Thatis a strong 
argument against the sanctity of a nomina- 
tion paper which has been accepted by the 
Chairman, 

Another point has been argued with 
reference to these revision petitions and 


that is that they do not lie and in the latest ` 


Full Bench decision in C. R. P. No. 541 of 
1923 the Chief Justice, Phillips and 
Kumaraswami Sastri, JJ., in a very similar 
ease to this held in a decision as to the 
construction of rules which are similar that 
there was no question of jurisdiction ar of 
acting illegally, “that the learned Judge 
had a point ofconstruction before him and 
he decided it to the best of his ability” and 
“that the question of doubtful construetion 
of a rule is not one that would enable the 


(1) (1886) 32 Ch. D. 337; 55 L. J. Ch. 540; 54 L.T 
912: 34 W. R. 505. 


(1888) 13 A Q. 241; 57 L.J. Q.B. 313; 58 L. T. 
502; 37 W. R. 103; 52 J. P, 564, 
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Court to interfere in revision.” In my 
. opinion these rules are strictly within the 
purview of those remarks in the latest Full 
Bench case. Even if they are not and 
civil arevision petitions do lie, I am of 
opinion for the reasons given above, that 
the learned Subordinate Judgeis correct in 
the decision that he arrived at. There is 
no doubt that in this case if an invalid 
nomination paper was in fact received and 
admitted the result of the election would be 
materially affected. 

The civil revision petitions must be 
dismissed, C. R, P. No. 940 without costs 
and ©. R. P. No. 941 with costs. 

V. N. V. Petitions dismissed: ` 

Z. K. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
FULL BENCH. 

Seconp CIVIL APPEAL No. 396-B oF 1923. 
September 5 and 21, 1925. 

Present :—Mr. Findlay, Officiating J. C., 
Mr. Hallifax, A. J. C. and Kotval, A. J. C. 
KESHEO AND aNorHer-~APPELLANTS 
VETSUS 
JAGANNATH— RESPONDENT. 

Hindu Law---Joint family—Widow and step-son-— 
Widow managing estate—-Alienation by widow-- 
Benefit of estate—Alienation, whether binding on step- 
son—-Female member, whether can be manager- Pre- 
cedents—Oficial Reports. 

Per Curiam.—A sale by a Hindu widow who was 
managing the estate of her minor son and step-son of 
apart ofthe immoveable property belonging to the 
estate for necessary purposes is valid and binding on 
the step-son. [p. 122, col. 2; p. 124, col, 2.j 

[Case-law reviewed. ] 

Per Hallifax, A. J. C.--Any adult member of a 
joint Hindu family whether male or female is entitled 
to be a manager of such family. fp. 124, col. 1] 

_ Every Court subordinate to the Judicial Commis-* 
sioner’s Court in Central Provinces and Berar is 
bound to follow a ruling published in Central Pro- 
vinces Law Reports or Nagpur Law Reports until 
it has been overruled by another ruling similarly 
peblished. Even in the Judicial Commissioner's 
Court according to anold standing rule of prac- 
tice a Judge sitting alone always follows an 
officially published ruling. Ifhe doubts the correct- 
ness of such ruling, the only course properly open to 
lam is to refer the matter for the decision of a Bench. 
|p. 122, col. 1.] 

FACTS.— Plaintiffs’ father Rambharti 
died about 12 years ago. Rambharti by 
his senior wife Musammat Ani got plaintiff 


No, Land by his juniorwife MusammatJani 
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got plaintif No. 2. Within two years after 
Rambharti's death, Husammat Ani sold a 
site for Rs. 50 to the defendant by a re- 
gistered sale-deed (Ex. D-1) on 26th Febe 
ruary 1913. This sale-deed is executed by 
Musammat Ani alone for herself and also 
as guardian of plaintiff No, 1 (her son). The 
defendant has built a house over this site. 
The plaintiffs claimed to recover the site 
along with the house and shop over ij: (with 
superstructure) from the defendant on the 
grounds that the sale was without legal 
necessity, that Musammat Ani was deceived 
by the defendant, that asshe was anidiotshe 
was persuaded to make the sale and that she 
was not the guardian of plaintiffs Nos. 1 
and 2. The defendant contested the claim 
alleging that plaintiffs’ claim was barred by 
time as their suit was filed long after three 
years lapsed from the date of the majority 
of plaintiff No.1. On other points of legal 
necessity and - the guardianship of the 
plaintiff he joined issue. The lower Court 
found that plaintiff No 1 was aged 24 
when the suit was filed, that plaintiff No. 1’s 
suit is barred by time because Art. 91 of 
the First Schedule of the Indian Limitation 


, Act, 1908 applies as the sale by his de facto 


and de jure guardian is voidable and not 
ab initio void, that plaintiff No. 2's suit is 
not barred because Art. 144 applies as the 
sale is ab initio void (if not for legal neces- 
sity), that Wusammat Ani who managed the 
affairs of the plaintiffs’ joint family after 
her husband's death was the “guardian” of | 
plaintiffs’ estate in law and that the sale 
was for legal necessity. Plaintiffs’ claim, 
was, therefore, dismissed with costs. 

Mr. G. R. Pradhan, for the Appellants. 

Sir Dr. H. S, Gour and Mr. M. B. Marathe, 
for the Respondent. ; 


OPINIONS OF THE FULL 
BENCH. —. 

Halifax, A.J. C.—(September 5, 1925). 
—The head-note* in Husen v. Rajaram (1) 
is as follows: “An alienation of the property 
of a minor by a person who is that minor's 
guardian de facto but not de jure is not 
merely voidable but absolutely void, and 
the minor need not sue to have it set aside 
before he can obtain possession of the pro- 
perty. Articles 44 and 91’of the Second 
Schedulesof the Limitation Aet do not 
apply tosuch a case.” That is a correct 
epitome of the view of the law set out Th 


(1) 26 Ind. Cas. 813; 10 Ñ. L. R.1338. e 
*Head-note of 10 N. L. R. 133. [Ed] 
e G: 


—— ` 
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my judgment in the case, in which the alie- 
nation in question wasa sale of the pro- 
perty of a minor Hindu by the elder of his 

‘father’s two widows, his mother being the 
younger. In the present case also the alie- 
nation was by the elder of two Hindu 
widows of property belonging jointly to 
her son and the son of the younger widow, 
both minors at the time, andthe sale was 
for their benefit and necessary in their in- 
terests.* 

In both these cases, asin all the others 
to be mentioned later, the person who made 
the alienation purported to act as the 
guardian of the minor. The learned Judge 
of the lower Court has dissented from two 
officially published rulings of this Court, 
the one already mentioned and Vithu v. 
Devidas (2) which discussed and followed it, 
and has preferred to follow the view ex- 
pressed in three judgments of Judges of 
this Court not officially published. The re- 
ferences to such judgments should always 
berby the number and year of the case, and 
not by the page of some unauthorised 
publication of which this Court may or 
may not have acopy. In this case it has 
not got acopy of the publication mentioned. 

The impropriety of refusing to follow a 
judgment of this Court published officially 
needs to be pointed out, because it is so 
common. Every Court subordinate to this 
Court is bound to follow aruling published 
in the Central Provinces Law Reports or 
the Nagpur Law Reports until it has been 
overruled by another judgment similarly 
published. Evenin this Court according 
to an old standing rule of practice, which 
the Judges of this Court declared they 
would follow in an order published on the 
Qistof August 1913, a Judge sitting alone 
always follows an officially published 
ruling. Ifhe sees reason to doubt the cor- 
rectness of such a ruling the only course 
properly open to him is that taken by 
my brother Kotval in this case, to refer the 
matter for the decision qf a Bench. 

“The three unpublished judgments of this 
Court followed in the lower Court are men- 
tioned in the order of reference to a Bench 
which is quoted below. The first of them 
frankly dissented from Husen v. Rajaram 
(1) and the other two, with the judgment 
of the lower Court in the present @ase, dis- 
sented from Vithu v. Devidas (2) as well, 
though Kinkhede, A. J. C., in the judgment 
from which an extracts given below, seems 
te have thought that his view, with that of 
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Stanyon, A. J. C., was accepted in Vithu v., 
Devidas (2). It happens, however, that the 

final decision of each of the four cases is 

correct, though the reasons given for it are 

unsound, 

In the present case the two brothers 
whose property was sold have appealed 
against the decision that the transfer of the 
half of the property belonging to the son 
of the widow who did not join in executing 
the transfer is valid. The reference to the 
Bench was made by Kotval, A. JC. in 
these terms: “The question here is whe- 
ther a sale by a Hindu widow who was 
managing the estate ‘of her minor son and 
step-son of a part of the immoveable pro- 
perty belonging to the estate for necessary 
purposes is valid and binding on the step- 
son. The appellants contend that it is not 
and rely on Husen v. Rajaram (1), where 
the facts were moreor less similar. The 
respondent points out that three Judges of 
this Court have differed from that ruling, 
vide 8. A. No. 316-B of 1914, S. A. No. 493 
of 1921 and S. A. No. 8u3-B of 1923. In 
these circumstances it appears desirable 
that the correctness of that ruling should be 
considered by a Bench.” 
` The answer I would give is this. The 
statement of law in Husen v. Rajaram (1), 
which is repeated in Vithu v. Devidas (2), 
is perfectly correct, but the final decision 
of those cases is wrong because of a fact 
existing in each of them which was not 
brought tothe notice of the Court. The 
statement of law in the judgment of the 
lower .Court in the present case and 
in the judgments of this Court in the 
three cases mentioned in the Order 
of Reference is wrong, but the decision of 
each of the four cases is correct because 
of the same fact though there also it escap- 
ed the notice of the Court, That fact is 
that thetransferor on behalf of the minor 
in each case, though purporting to act as 
the guardian of the minor, was the manager 
of the Hindu family of which the minor 
was a member and really acted in that 
capacity. 5 

In the case of 1914 decided by Stanyon,.A. | 
J.C, there were two fatherless minors 
whose mother had married again, and they 
were living with their brother-in-law, whq 
was as in fact looking after their property as - 
well as their persons and made the alienation 
in question. Inthe case of 1921 decided 


(2) 51 Ind, Cas, 943; 15 N, p. R. 59. 
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by Prideaux, A. J.O., there was one minor, 
and the alienation was made by his step- 
mother, his own mother being dead. Inthe 
case of 1923 decided by Kinkhede, A. J. C., 
the alienation was by the paternal grand- 
mother of the two minor sons of one father 
and two mothers, of whom the father and 
one mother were dead. In all three cases 
the minors were Hindus. 

In each of these three cases the person 


who actually made thealienation purport-. 


ed to a&t as guardian, and was treated in 
the judgment as the guardian, de facto 
but not de jure. The decisions rested on 
the view that there is a difference between 
Hindu Law and Muhammadan Law in 
respect of the right to dispose of the pro- 
perty of a minor held by a person who is 
in fact acting as the guardian of the minor 
but without any right to do so; that accord- 
ing to the Hindu Law, such a guardian even 
though self-constituted can alienate the pro- 
perty of the minor whom he has taken 
under his protection, provided only that the 
alienation is for the minor's benefit. 

This appers to be a wrong statement of a 
correct principle, but it was the position 
taken before the Bench in this case on be- 
half of the appellants. The reasons urged 
to supportit are fullyset outin the judg- 
ment of Kinkhede, A. J. ©. in the last 
of the cases already mentioned in these 
words: : 

“In my opinion...an alienation by ade facto 
. guardian of a Hindu minor has not the 
same „effect as an alienation bya de facto 
guardian of a Muhammadan minor. It has 
been laid down in Hunooman Persaud 
Panday v. Babooee Munraj Koonweree (3) 
that ‘under the Hindu Law the right of 
a bona fide incumbrancer, who has taken 
from a de facto manager a charge on 
lands created honestly, for the purposes 
of saving the estate, or for the benefit of 


the estate, is not (provided the circum- , 


stances would support the charge had 
it emanated from a de facto and de jure 
manager) affected by the want of union 
ola the de facto, with the de jure title.’ This 
view has been consistently accepted as a 
correct exposition of Hindu Law in a series 
of cases of the several High Courts, cf. Baz 
Amrit v, Bai Manik (4), Mohanund Mondul 


(3) 6M. 1. A, 393 at pp.412, 413; 18 W. R. Sin; 
Sevestre 253n; 2 Suth. P. O. J. 28; 1 Sar. P. O. J. 552; 
19 E. R. 147. 

(4) 12 B. H. O. R. 79. 


. 


t 


KESHEO V. JAGANNATH. 


123 

v. Nafur Mondul (5), Thayamal v. Kuppanna 
Kontam (6), Jagov, Qodal(7)and Somwarpuri 
v. Gopalsingh (8) decided by Stanyon, A. J. Q., 
on 28th April 1915 and quoted with approval 
in Vithu v. Devidas (2), by Mittra, À. J. C. 
Under Muhammadan Law de facio guardian 
has no recognised position and is no better 
than an officious ‘intermeddler. who as 
pointed out by their Lordships of the Privy 
Council in Mata Din v. Ahmad Ali (9) ‘may, 
by his de facto guardianship, assume im- 
portant responsibilities in relation to the 
minor's property, but he cannot thereby 
clothe himself with legal power to sell it.” In 
the aforesaid case of Mata Din (9) the point 
whethera sale by a defacto guardin if. 
made of necessity or for payment of an 
ancestral debt affecting the minor's property 
and if beneficial to the minor was altoge- 
ther void or voidable, was not decided by 
their Lordships of the Privy Council, nor 
were the ,observations of their Lordships 
such as could apply to the case of the 
alienation by a de facto guardian nndèr 
Hindu Law. There is a fundamental dis- 
tinction between the guardian under the 
two systems of jurisprudence. The actual 
structure of the Hindu society with its joint 
family system is a thing unkown to the 
Muhammadan society. Under the Muham- 
madan Law ade facto guardian has no re- 
cognised position while the Hindu Law gives 
to him a position identical to that acknow- 
ledged in a de jure guardian. In this respect 
as pointed out by Dr. Gourin his Hindu 
Code, page 446, 2nd Edition ‘the Muham- 
madan Law offers no analogy but rather 
presents a contrast...The one enquires who 
made the alienation, the other why it was 
made...This distinction between the two 
systems appears to have been ignored 
ina case in which an alienation ‘hy a 
Hindu de facto guardian was treated as 
ipso facto void, Hussen v. Rajaram (1). 
That this is so is clearly pointed out by 
Stanyon, A.J O., in Somwurpuri v. Gopal 
Singh (8) referred to above, I, therefore, re- 
spectfully recordmy dissent from the view 
taken in Hussen v. Rajaram (1) and pre- 
fer to follow the view taken in Somwarpuri 
v. Gopal Singh (8)." e ` 

© 26 0.820; 3C. W.N. 770; 13 Ind. Dec. (x. s.) 


(6) 26 Ind. Pas. 179; 38 M. 1125; 27 M. L. J. 285. 

(7) 4 N. L. R. 20. : 

(8) 49 Ind. Cas. 246. 

(8) 13 Ind. Cas. 976; 34 A. 213; 16 ©. W. N. 338; ng 
M. L. Talia; (1912) M. W. N, 183; 9 A. L. J. 215; 15 0. 
L. J. 270; 14 Bom. L. R. 192; 15 0. 0. 40; BM. LJ, 
5; 39 I, A. 49 (P. 0). l mee 
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e 
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The “structure of Hindu seciety, with 
its joint family system” certainly does differ 
from that of any other society in the world 
but that does not give any person the 
right to take charge of the property of any 
minor he may come across, just because he 
happens to bea Hindu, whether they are 
nearly or distantly related or not related 
at all, and “thereby clothe himself with 
power jo sell it.” It is, however, correct 
to say that it is the existence of the 
joint family system among Hindus that 
makes all thealienations under considera- 
tion valid though they would be invalid if 
the minors had not been Hindus, because 
they were made not by their guardians but 
by the managers of their families. The 
fundamental mistake made in respect of 
Huncoman Persaudpanday’s case (3) is 
in assuming that it defines the powers of 
a guardian of a Hindu minor. It deals 


and the word guardian occurs in their Lord- 
ships’ judgment only four times, twice in 
quotations from the judgment of the 
Sadar Diwani Adalat, :once in a quotation 
from the plaint and once in their Lordships’ 
summing up of their conclusions. In the last 
place the word may have been used because 
jt had been used all through the case in the 
Courts in India or, if I may suggest it 
without disrespect, by a slip. 

If there is any statement of the rule of 
Hindu Law as to who is entitled of right to 
be the manager of a joint Hindu family, I 
have been unable to find it, but I take ‘it 
that any adult member ofthe family, male 
or female, is so entitled.. Ifthat is correct 
the person who actually executed the trans- 
fer in the presentcase, and indeedjin each 
of the five other cases mentioned except that 
of 1914 decided by Stanyon, A.J.C., was 
the manager of the family de jureas well 
as de facto. If, as seems to have been assum- 
ed only for the purposes of the argument 
in Hunoomanpersaud Panday's case (3) a 
female cannot as ofright.besucha manager, 
even the mother of the onlyeother member 
of the family who is a minor, then in this, 
as inall the other cases, the transfer was 
valid because it was made by the person 
who was the actnal manager at the time, 
whether that person had a right to be 
manager or not, and it was for thè benefit 
ofe he estate and necessary for its preserva- 
tion, 

The answer I would give to the Réfetence 
is, therefore, that the sale in this case by the 
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Hindu widow who was managing the estate ` 
of her minor son and step-son ofa part of 
the immoveable property belonging to the 
estate for necessary purposes is valid and 
binding on her step-son. i 

Findlay, Offg. J. C.—(September 5, 
1925).—I have had the advantage of perusing 
and considering the opinion recorded by 
Hallifax, A. J. C. and I concour therein. 

‘Kotval, A. J. C.—(Seplember 5, 1925), ` 
—I concur. : 

By the Court,—As stated in tlte opin-. 
ions separately recorded our answer to the 
question referred to us is that thealienation 
is valid and binding on the step-son of the . 
widow who made it. » 

JUDGMENT. 

Kotval, A. J. C.—(September 21, 1925). 
—Ganesh's case alone was pressed and the 
only point argued at the hearing was the, 
one referred to the Full Bench. That point 
is decided against the appellants. Con- 
sequently the appeal fails and is dismissed 
with costs. 


N. H. Appeal dismissed, 


MADRAS HIGH COURT. 
Second O1vin APPKAL No. 1635 or 1922. 
August 24, 1925. 
Present,:—Mr. Justice Phillips. 
PAZHANIANDY TARAKAN—PLaINTIFP 

i — APPELLANT 
VETSUS 
MURUKAPPA TARAKAN AND OTHERS—- 
DEFENDANTS—-RESPONDENTS. 

Trusts Act (1I of 1882), s. 88 -Trust, acceptance of ~ 
Repudiation by trustee. 

A person who accepts a trust and acts upon it is 
estopped from afterwards disputing it and cannot 
bring a suit in his personal capacity in derogation of 
the trust. [p. 123, col. 1.] 

Nor can hs in such a suit claim to recoup himself 
what he has spent for the benefit of the trust. [p. 125, 
col. 2.] . 

Muniswami Chetty v. Maruthammal, 7 Ind. Cas. 176; , 
20 M. L. J. 687 at p. 698; (1910) M. W. N. 233; 8 M. L. 
T. 124; 34M. 211 and Srinivasa Moorthy v. Venkata- 
varada Iyengar, 11 Ind. Cas. 447; 34 M. 257; 15 O. W. 
N. 741; 8 A. L. J. 774; 13 Bom. L. R. 520; (1911) 2 Ms 
W. N. 375; 14 O. L. J. 64; 21 M. L. J. 669; 10 M. L. T. 
263; 38 I. A. 129 (P. C.), referred to. i 

Second appeal against a decree of the 
Cowt of the District Court, South Malabar, 


in A, S. No. 652 of 1921, preferred against: 
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that of the Court of the Additional Dis- 
trict Munsif, Palghat, in O. S. No. 415 of 
1920. 

Mr. P. S. Naryanaswamy Iyer, for the 
Appellant. 

Mr. K. Bhashyam Iyengar, for the Re- 
spondent. 

JUDGMENT.—In this case the plaintiff 
- and his family obtained a saswatam lease 
of certain property which was dedicated 
in trust. The plaintiff was appointed the 
managing trustee and in pursuance of that 
appointment, he gave notice to the person 
in possession of the property to deliver it 
up. The title of plaintiff's transferor’ was 
_disputed and subsequently plaintiff pur- 
chased the saswatam right from the rival 
jenmi in his own name. He now sues for 
‘damages for trespass and an injunction. The 
lower Appellate Court dismissed his suit on 
the ground that unders. x8 of the Trusts Act, 
plaintiff was bound to hold the property on 
behalf of the trust and could not, therefore, 
bring asuit in his personal capacity in 
derogation of the trust. 

The first argument put forward in appeal 
is that inasmuch as the plaintiff did not 
obtain actual physical possession of the 

- property, section 88 does not apply. In 
s. 88 there is no recital as to the possession 
of the property and in the cases relied on 
by the appellant, Muniswami Chetty v. 
Maruthammal (1) and Srinivasa Moorthy v. 
Venkatavarada Iyengar (2); there is really 
nothing to support this contention, In 
fact in Muniswami Chetey v. Maruthammal 
(1) it was held that “If an executor accepts 
the office and acts as executor ‘with full 
knowledge of all the circumstances bear- 
ing on his right’. . ; he is 
estopped from subsequently ` repudiating 
the Will.” Here the plaintiff accepted the 
trust and acted upon it and consequently 
he is now estopped from disputing the 
trast. 

The next point put forward is that the 
plaintiff is entitled to be re-imbursed out of 
the trust the money which he paid out of his 
ofn pocket and that, therefore, until that is 
done the property is ‘his own. This is, no 
doubt, true and would be applicable in a case 
where the beneficiaries sought to take the 


(1) 7 Ind. Cas. 176; 20 M. L. J. 687 at p. 698; (1910) 
M. W. N. 233; 8 M. L. T. 124; 34 M. 211. 

(2) 11 Ind. Cas. 447; 34 M. 257; 15 c. W. N. 741; 8 
A. L. J. 774; 13 Bom. L. R. 520; (1911 2M. W.N. 375; 
140. L. J. 64; 21M. L. J. 669; 10 LAT, 263; 38 L 
A. 129 (P. 0). ; 
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possession out of the plaintiff's hands, but 
in the present case this is not even a suit 
against the beneficiaries but a suit against 
a co-trustee and when s. 88 lays dowa 
that. the plaintiff must hold this property 
for the benefit of the trust, I do not think 
that any Court would allow him to sue in 
his own capacity as being solely entitled 
to the property. If he does sue jn such 
capacity he is, in effect, committing a breach 
of trust. Plaintiff is admittedly in posses- 
sion of the trust property and can out of 
it recoup himself what he has spent for the 
benefit of the trust. Consequently I think 
that the lower Appellate Court is quite right 
in dismissing his suit. The second appeal 
is dismissed with costs. 


VON. V. Appeal dismissed. 


RANGOON HIGH COURT. 
Crvit MISCELLANEOUS APPLICATION 
No. y3 or 1924, 

April 22, 1925. 
Present:—Mr. Justice Rutledge and 
Mr. Justice Heald. 
KALENTHER AMMAL— APPLICANT 
VETSUS 
MA MI AND ANOTHER—RESPONDENTS. 

Civil Procedure Code {Act V of 1908), O. I r. 10, 
0. XLV—Remand by High Court—Appeal to Privy 
Council—Addition of parties—Power of Court. 

A suit was dismissed by the District Court but was 
remanded by the High Court on appeal. Defendants 
applied for and obtained leave to appeal to the Privy 
Council. Petitioner then applied to the High Court 
to be added as a defendant in the suit: 

Held, (1) that the? High Court having passed a final 
order in the case remanding the case to the District 
Court, was functus officio and could not, therefore, 
make any order adding panties to the case; [p. 126, 


ol. 1.) 

(2) that asregards the appeal to “the Privy Council 
the High Gourt had no powers beyond those given 
in O. XLV®of the ©. P. O., andthat there was, in 
that order, no power to add parties; [ibid.] 

(3) that the District Court had seizin of the cafe 
as a result of the remand by the High Court and had, 
therefor, ower to add parties. [ibid.] . 

Mr. Patel, for the Applicant. 


Mr. Kalyanwale, for the Respondents, 
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JUDGMENT.—In-Suit No. 8 of 1922 
of the District Court of Pegu Kalenther 
Ammal, as widow of one Sheik Moideen, 
sued for administration of Sheik Moideen’s 
estate by the Court, and joined as defend- 
ants Ma Mi, who also claimed to be a 
widow of Sheik Moideen’s, and Mahomed 
Eusoof, who claimed to be his son by an- 
other wife Ma Kin. . 


The District Court found that Kalenther 
Ammal had been divorced by Sheik Moi- 
deen, and, holding on that ground that she 
had no right to sue, dismissed her suit, 

She appealed to this Court, which found 
that she had not been divorced, and re- 
manded the case to the District Court for 
disposal on the merits. 


Ma Mi and Mahomed Eusoof then applied 
to this Court for leave to appeal to the 
Privy Council, and leave has been granted. 
“Now the present petitioner Halima, who 
claims to be a granddaughter of Sheik 
Moideen, her mother Boodima having been 
a daughter of his by still another wife 
Jooma Bibi, claims in this Court to be 
added as a defendant in the suit. 


She applied in the District Court after 
the suit was remanded by this Court, but, 
as the records -were in this Court in con- 
nection with the appeal to the Privy Coun- 
cil, no orders were passed on her applica- 
tion. . , 

It seems clear that this Court has no 

ower either in the proceedings in Appeal 
No. 74 of 1923, or in the proceedings on 


the application for permission to appeal to- 


the Privy Council to add petitioner as a 
defendant in the suit. 


So far as the appeal to this Court is 
concerned, this Court, having passed a final 
order remanding the case to the District 
Court, is functus officio. 

So far as theappeal to the Privy Council 
is concerned, this Court leas no powers be- 
yond those given in O. XLV, and there is 
in that Order no power to add parties. 


The District Court has seizin of the case 
as a result of the remand by this Court, 
. which remand is still effectives although: 

roceedings in the suit have, by consent 
‘of the parties, been stayed, and the Dis- 
‘trict Court has power to add partjes, 

Petitioner should, therefore, renew her 
application to that Court. 

The application to thi? Court is dismiss- 
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ed with costs—Advocate’s fee to be two 
gold mohurs. 


Z. K. Application dismissed. 





OUDH CHIEF COURT. 
SECOND Civin AppeaL No. 415 or 1924, 
November 20, 1925. 

Present :—Mr. Justice Ashworth and 
Mr. Justice Raza, 

RAMPAL SINGH—Derenpant—APPELLANT 
versus 
RAJRANG SINGH—Phaintire— 

RESPONDENT, 

Custom, essentials of—Family 
instances—Inference of custom. 

Per Raza, J.—lf a party relies upon the special 
custom of a family'to take the succession: out of the 
ordinary Law, such custom must be proved to be 
ancient, continuous, certain and reasonable and, 
being in derogation of ‘the general rule of law, must 
be construed strictly. A custom must be satis- 
factorily proved by evidence of particular instances 
so numerous as to justify the Court in finding in ` 
favour ofthe custom. [p. 129, col. 1.) 

When the custom is proved to exist it supersedes the 
general law which however still regulates all outside 
the custom. [ibid.] | 

Ram Nundun Singh v. Janki Koer, 29 C. 828; 29 1. 
A. 178; 7 C. W. N.57: 4 Bom. L. R. 664; 8 Sar. P. C. 
J. 351 (P. CO), relied on. 

Per Ashworth, J—A custom *must be unequivocally 
stated and proved but it does not follow that it 
cannot be proved by inference. Inference is one of 
the methods of proof and in the case of custom there 
is no reason to reject a clearly logical inference 
against which no consideration prevails. [p. 131, cols. 1 


custom—Modern 


a 2) 

Per Raza, J. (Ashworth, J., dissenting):—-One instance 
or even four modern instances are not sufficient to 
prove a family custom. [p. 129, col. 1.] 

Durga Charan Mahto v. Raghunath Mahto, 20 Ind. 
Cas. 810; 180. W.N. 55; 18 0. L. J. 559, referred to. 

The existence of a custom of the brothers and 
nephews of a deceased Hindu succeeding together 
would not lead toa necessary inference that a custom 
existed to this effect also on the death of a childless 
widow. [ibid.] 

-Appeal from a decree of the Additional 
Sub-Judge, Sultanpur, dated the 12th July 
1924, confirming that of the Munsif, Sultan- 
pur, dated the 25th of September 1923. 

Mr. Zahur Ahmad, for the Appellant. 

Mr. Naimullah for Mr. Naimatullah, for 
the Respondent. ° 
JUDGMENT. 

Raza, J.—(November 17, 1925).— This js 
a defendant's appeal arising out of a suit for 
possession of certain zemindari shares in 
Mahal Utri Pargana Miranpur, District 
Sultanpur. The relative position of the 
parties will appear from the following 


pedigree :— 
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: a yo TG (oaia SHAH aa 
3 Faqir Shah l a 
SS ee eer ae 
Kaim Singh — Girdhar Singh Puranmal. i Gandharap Singh 
Bodhai Singh A 
E ENG || 
if . A Dhaunkal Singh, Gaiyan Dili Singh : 
Buphal Singh, ‘Kunjal Singh (childless). Singh 
= (childlegs). zan 
Darshan Singh 
Nidhan Singh, i ba Rampal Singh, 
(childless). (childless). (defendant No. 7). ` 
Mansa Singh, f Ratipal ka 
(childless). (childless} 
WAT. : 4 =Musammat Sartaj Kuar, 
| | (widow). ' ir 





£ "cal las | Vas 
Jahar Singh, Sobai Singh Achhal Singh Sarnam eee Bhajan Singh 














(childless). | 
Sumer Singh, fo ao ee a) É 
(childless). Dhamo Singh, Bandhu Singh, 
: (childless). (childless). 
f i | a 
Har Bakhsh Singh, Harpal Singh, í fee } 
(childless). (childless). Ishri Singh Hulas Singh, Ajodhiya 
, = Musammat Jarao Kuer, | (childless.) Singh, 
3 © (widow). Bhawani Din © (childless.) : 
7 Singh, (childless) ` i f 
/ : h z =Musammat Jitaoo 
` g Kuer, (widow). 
f 8 | | e 
SambhaljSingh, - Ekram Singh, Moti-Singh, 4 other sons (died~. 
(childless). —- | (childless), | in infancy), 
gk PA jaan al mi ; 
Suchita Singh, Hardayal Singh, Phulman- Harnam Pargas Amina Singh, Ram Niwaz 
ychildless.) `. Singh, Singh, Singh childless.) Singh 
Sheo Dayal Singh, (childless). (childless). : MA 
(childless). ` am ak 


we 





“f | | | j 
Pirthipal Singh. Mahip Singh, Saltanat Singh, Bindeshwari Bax, Gulab Singh 
(childless). . (childless), 


4 


Bajrang Singh, (plaintiff.) 


an ES nna ieee, en eens 4. e = 
| | i 
Sheopal idek, Chauharaj Bakhsh ee ae Raghubtr Singh Udai Narain ae 
"i (childless). $ ; 3 


7 Mahdeo Singh 





f ) 3 Jairam d ‘defendant Ram Hit Singh, (defendant 
Ram Sahai Ramgopal Singh, i No. 9.) No. 10). 
Singh (defendant No. 5.) e ; / 
(defendant oe i f : 
No. 6.) - Ram Kuber, Dalip Singh, Dhiraj Singh, 
` (defendant N. 2.) (childless). Š (defendant No. 3.) oe 
. 0 f 











: f 3 | 3 i 
Jang Behadur, (childless). Tnderjit Singh, eae ita a Bikarmajit Singh 
5 =No. 7. 


3 - Ram Behari Singh, (defendant No, 8) 


) widow Musammat, 
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Harpal Singh, Har, Bakhsh Singh and 
Bagwanidin Singh were co-sharers of thesaid 
mahal. Harpal Singh and Har Bakhsh Singh 
both died childless. Harpal Singh ‘died 
about 5U years and Har Bakhsh Singh 
about 40 years ago. Though Harpal and 
Har Bakhsh (brothers) lived jointly but 
mutation was effected in respect of the 
share,of Harpal Singh in favour of his 
Jasaoo Kunwar. She 
got possession of Harbkhsh Singh's share 
also on his death. On the death of Bhawani- 
din’s widow Musammat Jitaoo, mutation 
was made in favour of Musammat Jasaoo in 
respect of her share also in 1892. Thus 
Musammat Jasaoo got possession of these 
three shares and held them till her death. 
She died on the 18th November 1918. A 
revenue partition was made in 1911 and the 
said shares were allotted toa mahal called 
after her name. At the time of the death 
of Musammat Jasaoo three persons, namely, 


Gulab Singh, (father of the plaintiff), 


Raghubir Singh (father of the defendants 
Nos. 9 and lu) and Udit Narain Singh 


. (father of the defendant No. 7) were the 


nearest reversioners of Harpal Singh. How- 
ever mutation was effected in favour of 
the plaintiff Bajrang Singh, the defendant 
No. 1. Rampal Singh, and 8 others per- 
sons, the defendant No. 1 getting 19 
shares and the plaintiff and others 16 
shares, The plaintiff brought the present 
suit against the defendant No. 1 and 9 
others claiming one-third share. 

The suit was contested by the defendants 
Nos. 1 to 6 principally. Their defence 
was that they were entitled to the property 
by virtue of a custom the particulars of 
which will be set out hereafter. The Court 
of first instance decreed the plaintiffs 
claim holding that the custom set up by the 
contesting defendants was not satisfactorily 
proved and was not applicable to „the 
present case. Rampal Singh defendant No. 1 
alone appealed but his appeal was dismissed 
by the Subordinate Judge of Sultanpur on 
the 12th July 1921. He has now appealed 
to this Court. The question of custom is 
the only question*to be decided in this 
ease. The plaintiff's father being one of 
the nearest reversioners, the defendant-ap- 
pellant cannot come in except dh the ground 


æ of the custom set up by him. 


Musammat Jasaoo Kunwar had no right to 
the property which she was hokling in her 
lifetime. She had noright to succeed Har 
Bakhsh {Singh and e Musammat Jitaoco 
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Kunwar. However she acquired title to the 
property by adverse possession and it is not 
disputed that it became her stridhan pro- 
perty. The stridhan property of an issue- 
less woman goes to her husband and after 
him to his heirs in order of their succession 
to him. Under the Mitakshara Law the 
right toinherit arises from propinquity that 
is proximity of relationship. The appellant 
is the relation of a remoter degree of 
descent than the plaintiff's father and can- 
not succeed until and ‘unless the alleged 
custom is made out. . 

. The custom set up by the defendant-ap- 

pellant is as follows :—“In the community 
(tribe) and family of Harpal Singh and the 
parties the custom which prevails relating to 
inheritance is that on the death of a child- 
less widow her as well as her husband's ' 
estate is inherited by the collaterals of her 
husband, having regard to their descent 
without any consideration of their nearness, 
the descendants of the eldest son receiving 
19 shares and those of the remaining sons 
16 shares.” The defendant-appellant alleges 
that his ancestor Girdhar Shah was the 
eldest son of Faqir Shah. No mention of 
the alleged custom was made in the wajib- 
rai (that is the Wajib-ul-arze of Utri Ex. 
A-6). - 
The oral evidence which has been pro- 
duced by the defendant-appellant to prove 
that brothers and nephews succeed together. 
by custom is unreliable and insufficient. 
The learned Munsif has subjected that evi- 
dence to acareful analysis. No instance was 
given in which succession by collaterals also 
was regulated by that custom. The oral 
evidence has been properly rejected by the 
lower Courts. 

The appellant’s learned Counsel relies on 
documentary evidence principally. He has 
referred to Exs. A-i to A-5 and A-23. 
Exs. A-1 to A-5 show that the plaintiff's 
father Gulab Singh had brought a suit 
against his uncle Ram Niwas Singh in 1866 
in respect of the property of his another 
uncle Phulman Singh, who had died child-. 
less. He was not entitled to any share i the 
property of Phulman Singh, under the 
Hindu Law, in the presence of his uncle 
Ramniwaz Singh but he had claimed 
a one-third share in that property. Heehad 
made no mention of any custom in his 
plaint but his plaint and his statement 
show that he had taken the law and the 
custom both, to be the same. Ramniwaz had 
admitted the custom in his statement and 
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had contested the suit simply on the ground 
that a panchayat had already decided that 
Gulab Singh could not take the property 
unless he accepted his liability to pay his 
share of the debt of the deceased. The 
liability for the debt along with the pro- 
perty was the only question to be decided 
in that suit. “The claim was eventually 
decreed without any liability for the debt. 
The principal custom which has been set 
up in this case was not set-up or recogniz- 
ed in that case. Ramniwaz had stated the 
custom as follows :— 

“If a co-sharer either a brother or other 


near relative dies without any issue, then. 


his share is divided among the remaining 
living co-sharers according to their respec- 
tive shares.” In my opinion the statement 
of Ramniwaz alone does not establish the 
custom in question. It should be borne in 
mind that if a party relies upon the special 
custom of a family to take the succession 
out, of the ordinary Hindu Law, such cus- 
tom must be proved to be ancient, conti- 
nuous, certain and reasonable and being in 
derogation of:the general rule of law, must 
be construed strictly. A custom must be 
satisfactorily proved by evidence of parti- 
cular instances.so numerous as to justify the 
Court in finding infavour of the custom. 
One instance or even four modern instances 
are not sufficient to provea custom. [See 
Durga Charan Mahto v. Raghunath Mahto(1),] 
When thecustom is proved to exist it super- 
sedes the general law which however still 
regulates all outside the custom. [See Ram 
Nundun Singh v. Janki Koer (2) and Mata 
Din Sah v, Sheikh Ahmad Ali (3).] In the 
first place the statement of Ramniwaz 
alone, mentioned above, does not establish 
the custom of brothers and nephews suc- 
ceeding together and in the second place 
that statement does not establish the parti- 
cular custom under consideration. I think 
the custom of brothers and nephews of a 
deceased man succeeding together does 
not-lead to a necessary inference that: a 
custom exists to this effect also that on the 
- death of a childless widow her and her 
hf&sband’s properties are inherited, accord- 
ing to their respective stocks by the persons 
descending from .the same ancestor as her 
chusband but without any regard to the 


ntarness and remoteness of the persons. 


(1) 20 Ind. Cas. 810; 18 C. W. N. 58; 18 O. L. d. 559. 


(2) 29.0. 828; 29 I. A. 178-7 0. W. N. 57; 4 Bom. L 
R. 664; 8 Sar. P. O. J. 351 (È. OJ. 


(3) 11 O., 1. 
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taking the properties. I think the latter 
custom is a different custom and is strictly 
to be proved. In fhy opinion Exs. Al to 
A5 donot help the defendant-appellant in 
this case. š 
Exhibit A23 is a copy ofa judgment in.a 
suit between some Bajgoti Tahkurs of 
Dahyawau, District Sultanpur. It is true 
that following custom was held to be 
proved in that case :—“ If a man dies with- 
out leaving a male issue his rebatives, 
namely, brothers or cousins or nephews (son 


- of brother or cousin) and grandson (grand- 


son of a brother or a cousin) get sharesin the 
property of the deceased without regard to 
nearness or remoteness.” However that 
custom was held to be proved in that case 
as a family custom and not as a tribal 
custom. This is clear from the judgment 
of the Munsif who decided that case. The 
judgment shows clearly that no attempt 
was made to prove -the custom as a tribal 
custom in that case. It appears that the 
parties to the present suit are also Bajgeti 
Thakurs, but it isnot shown that they are 
related asmembers of.a family to the pro- 
prietors of village Dahyawau. It was held in 
Lalman v. Nand Lal (4), that wajib-ul-araiz 
of villages belonging to the same clan are 
inadmissible in proof of a family custom 
unless it is shown that the proprietors of 
these villages were related as members of 
a family to the plaintiffs, “There is no. 
objection to a party pleading that a custom 
obtains both in a family and in the tribe 
to which that family belongs but he must, 
of course, prove that the custom is binding 
on the family, whether-he confines his 
evidence and plea to the family or not”. 
Parbati Kuar v. Rani Chandrapal Kuar (5). 
In thepresent case no attempt has been 
made to prove the custom in question as a 
tribal custom. The defendant-appellant 
attempted to prove the custom as a family 
custom but-failed in his attempt. I do not 
find a single instance in which the particular 
custom set up in this case was claimed, 
recognised or exercised, Under these cir- 
cumstances I ththk the lower Courts were 
perfectly right in holding that the alleged 
custom was not proved and the plaintifi’s 
claim must, therefore, be rejected. In my 
opinion there is no force in this appeal. 

I would therefore, dismiss this appeal 


with costs, 
a 


4) 2Q Indl. Cas. 894; 17 Or 0, 1. 
15 8 O.C. 94 atp. 100, 


130 

Ashworth, J.—(November 18, 1925).— 
This isa defendant's gecond appeal. The 
plaintiff's claim was resisted by the appel- 
lant on the ground of the existence of a 
certain custom, but both the lower Courts 
have held that he failed to prove this 
custom. The only question arising in this 
appeal is. whether the lower Courts were 
right in holding that the custom did not 
exist. | The custom set up may be phrased 
as follows: — 

“A right of representation exists where- 
by collateral descendants in different degrees 
from a common ancestOr succeed to the 
shares to which their immediate ancestor 
if alive would succeed.” 

There were two alternative claims in res- 
pect of this custom. One was that the 
custom prevailed in the family. The other 
was that the custom prevailed in the com- 
munity of Baijgoti Thakurs settled in the 
Sultanpur District to which this family be- 
‘longs. 

“As regards the family custom ‘a prelimi- 
nary objection has been taken that the de- 
cision of the lower Courts was one of fact 
which cannot be upset in second appeal. 
The evidence relied upon to prove this 
custom was the record of a certain case in 
which Gulab Singh, father of the plaintiff 
Bajrang Singh sued his uncle Ramniwaz 
Singh for a share of the property left by 
another uncle and was successful. . The 
plaintiff in that case, it was urged by the pre- 
sent appellant, had based his claim on the 
custom now set up. The defendant in that 
case did not deny the custom but defend- 
ed his suit on another ground. The suit 
‘was decreed. These proceedings embodied 
in Exs. Al to A5 were pleaded as a trans- 
action in which, to use the words ofs. 13 
of the Evidence Act, the custom was “claim- 
ed and recognised.” ‘I'he Court of first in- 
stance stated that “There was no evidence 
to prove that the father of Gulab Singh 
had pre-deceased Phulman Singh”, i. e., the 
uncle ‘whose property was in question in 
the suit. Accordingly it held that the case 
‘was not necessarily evidence of the custom 
set up. In other words the Court held that it 
was possible that Gulab Singh was suing 
for property which had vested in his father 
before that father’s death and as representa- 
tive of his father, in which ca® there was 
«0 invocation of the custom now set up. 

The lower Appellate Court also held that 
the claim was based on the ordimary law of 
gucceesion and noton any custom. Now it 
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may be that the Courts were wrong in hold 
ing that in that case no custom was set up 
either expressly or by implication. It may 
be that the plaint showed that Gulab 
Singh’s father had died before the succes- 
sion in question in that case opened out, 
and that for this reason custom was alleged 
by implication. But no question of law 
arises in second appeal. In determining what 
the plaint in that case meant and in decid- 
ing even wrongly, that there were no circum- 
stances which would give a particular mean- 
ing to that plaint, the Courts were decid- 
ing questions of fact. We allow the pre- 
liminary objection that so far as the alleg- 
ed family custom was held not to be proved 
the decision of the lower Appellate Court is 
not open to appeal. 

It is next urged that a tribal custom was 
set up and proved, It was alleged alter- 
natively toa family custom in the plaint, 
but no attempt seems to have been made to 
prove it. Exhibit A23 is invoked in argu- 
ments in this appeal. Thatis a judgment 
where the custom set up was held applicable 
to “the descendants of one Chitra Sen.” As 
the Court of first hearing has remarked, 
there is no evidence to show that the pre- 
sent family are such descendants. The 
wajib-ul.arz of the village says that all the 
Bachgoti Thakurs of the Sultanpur District 
are descended from a common ancestor 
Barial Singh but it is not suggested that 
Barial Singh was descendant of Chitra Sen. 

I have seen the judgment of my learned 
colleague I concur with it so far as the 
finding is that the appeal should be dis- 
missed. I think it,. however,. desirable to 
express dissent in respect of three matters, 
My learned colleague quotes the case 
Durga Charan Mahto v. Raghunath Mahto 
(1) as an authority for holding that a family 
custom should not be held proved merely 
by four modern instances. Reference to that 
decision shows that the Calcutta High 
Court were dealing with acustom set up 
as a family custom and referred to the 
Privy Council case Chandika Bakhsh v. Muna 
Kunwar (6) as showing that their Lord- 
ships of the Privy Council had declined’ to 
find in favour of thealleged custom upon evi- 
dence which consisted of four modern in- 
stances. A reference, however, to the decision 
of their Lordships of the Privy Council will . 
show that they were considering in that 
case not afamily custom but a case of tribal 


(6) 291. A. 7; 24 A. 273; 6 O. W.N. 425; 4 Bom, L, 
R. 376; 8 Sar, P, O. J. 233 (P. 0.), 
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custom. It is true that the head-note speaks 
ofa family custom being set up but the 
custom that was being set up in that case 
was one said to obtain in the tribe known in 
Oudh as Ahban Thakurs. The evidence i in 
the case had shown only four instances in 
favour of the tribal custom whereas there 
were altogether 18 instances discussed. I 
cosider that this ruling of the Privy Coun- 
cil has no application to a custom set up as 
a family custom. 

Again [ cannot agree with the finding 
that the existence (if proved) of a custom of 
brothers and nephews of a deceased 
man succeeding together would not lead to 
a necessary inference that a custom existed 
to this effect also onthe death ofa child- 
less widow. There isa rule of Hindu Law 

which is set out as follows in s. 196 (1) of 
Dr. Gour’s Hindu Code, 2nd Edition. — 

“The stirdhan of anissueless woman de- 
volves on her husband if she was married 
to him in the Brahama form which will be 
presumed, and failing him to his nearest 
ae in the order of their succession to 
. him 

It is correct that a custom must be un- 
equivocally stated and proved, but it does 
not follow that it cannot be proved by in- 
ference. It is urged that the evidence only 
justifies it being held that the property of 
a propositus will goto collaterals in differ- 
ent degrees without any preference being 
given to nearness, but what is proved does 
not justify us in holding that this will 
` apply in respect of the property of a child- 
less widow. Reliance has been placed on 
the case Bijai Bahadur Singh v. Mathura 
Singh (7). This is a judgment of a Single 
Judge of the Judicial Commissioner's Court 
of Oudh, but it follows the Privy Council 
decision of Brij Indar Bahadur Singh v. 
Ranee Janki Koer (8). In these cases it 
was held that from a custom excluding 
daughters and their issue from inheriting 
the property of their father it could not be 
inferred that.they were excluded from in- 
heriting the stridhan property of their 
mother. There was an obvious reason for 
tlis. Hindu Law generally favours the 
claims of daughters in respect of their 
mother's property. Here there is no such 
principle involved. I consider that in- 


[A 68 Ind. Cas. 555;9 O. L. 
(0) 6; (1922) A. L R. (O.) 278; 25 O. C. 345. 
8) 5 L A. 1; 1 0. L. R 318; 3 Sar. P. O. J. 
148; 3 Suth. P. 0. a 474; Rafique & Jackson's P. C. 
No. 48 (P. O.) 


J. 327;4 U. P.L. R. 
763; Bald. 
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ference is one of the methods of proof and 
that in the case of a custom, there is no 
reason to reject a Clearly logical inference 
against which no consideration prevails, lt 
appears to me that inasmuch as the stridhah 
of an issueless woman devolves first on her 
husband and then on his sapindas a custom 
regulating succession -by sapindas to a' 
male’s property must also be held to regu- 
late succession by the sapindas of the hus- 
band to the stridhan property of his ‘widow. 

Lastly I do not agree that Exs. A-1 to A-5 
were not admissible as evidence of an 
instance under s. 13 of the Evidence Act, 
namely, as a transaction by which the 
custom in question was claimed and recog- 
nised. It makes no difference that the 
defendant contested the claim of the plaint- 
iff in that case on another ground, namely, 
that he could not get the property in ques- 
tion without paying up the previous debt. 
The claim was only sustainable if inheri- 
tance was governed by the custom now set 
up. It was an easy answer to the deferd- 
antin that case that the custom did not 
exist, The fact that he did not resist the 
suit by denying the plaintiff's right in my 
opinion makes this case an instance. No 
doubt it was only one instance and it was 
unnecessary for this Court in appeal to 
consider it inasmuch as the finding in re- 
spect of the family custom. was one of fact 
and no question of law arose. 


By the Court.—We direct that the 
appeal shall be dismissed with costs to the 
respondent, 


N. H. Appeal dismissed. 


LAHORE HIGH COURT. 

SECOND Civin APPEAL No. 1093 or 1924. 

January 8, 1925. 
Present :—Mr. Justice Harrison. 
MUKAND LAL—PLAINnTIFF—APPELLANT 
VETSUS : 
Musammat LORINDI BAI—DEFENDANT 
— RESPONDENT, 

Civil Procedure Code. (Act V of 1908), s. lis 
Execution of decree—Attachment—Objection—Quess 
tion of bitlæ decision of —Res judicata. 

A plot of land was attached in exeoation of a decree, 


152 MUKUND LAL V. 


Plaintif and defendant both filed objections to the 
attachment each alleging that he was the owner of 
the plot. The Court held that the plot had been 
Purchased by the defendant from the Municipality and 
belonged to the defendant. Plaintiff subsequently 
purchased the plot from the Municipality and sued 
the defendant to recover possession of the plot: 

' Held, that although the Municipality was not a party 
to the execution proceedings, the question of title to 
the plot was res judicata between the parties by 
virtue of the decision of the Executing Court. 


Second appeal from a decree of the Dis- 
trict Judge, Dera Ghazi Khan, dated the 
18th January 1924, affirming that of the Sub- 
ordinate Judge, Fourth Class, Dera Ghazi 
Khan, dated the 7th July 1923. 


‘Mr. S. Mukerji for Lala Har Gopal, for the 
Appellant. : 


Mr. Mukand Lal Puri, for the Respond- 


ent. 

JUDGMENT.—The facts of this case 
are that Government made over a certain 
area to the Municipal Committee of Dera 
Ghazi Khan with a view to the building of 
a new abadi. Plots were sold by the Muni- 
cipal Committee and the land in suit is the 
frontage of one of those plots. One Pritam 
Das obtained a decree against one Bosa and 
after his death in 1918 applied that this 
frontage should be sold in execution of his 
decree. Objections were lodged by Musam- 
mat Lorindi Bai, the widow of Bosa and 
defendant in this case, and also by the 
plaintiff Mukand Lal. Both contended that 
the site belonged to them. It was decided 
by the District Judge on the 12th of June 
1918 that Musammat Lorindi Bai had herself 
purchased this site from the Municipality 
and that it could not, therefore, be attached or 
sold. On the 18th of October 1917 the Muni- 
cipality passed a mutation order entering 
the name of Musammat Lorindi Bai as the 
owner of this site and on the lst of Decem- 
ber 1917 granted permission to her to build 
upon it. ln spite of this fact, acting on very 
peculiar advice given by the Government 
Pleader and accepted by the Deputy Com- 
missioner, the Municipakity while admitting 
that the title was doubtful and pointing out 
the fact to the plaintiffsolditto Mukand Lal, 
for Re. 1-8 it being clearly explained that 
he took all -risks and would not be com- 
pensated if it were found that he had 
wasted his Re. 1-8. He now bfings this suit 
and is met by the decision of the District 
Judge in a suit, to which he was a party, to 
the effect, that the defendant hat ¢equired a 

` good title from the Municipality. His con- 
tention is that becauso the Municipality was 
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not impleaded in those proceedings the 
decision does not bind him, as vendee 
from the Municipality. Whether it binds 
the Municipality or notib must certainly 
binds him, in my opinion, andit operates as 
res judicaia, Knowing that this decision had 
been given he deliberately bought a bad 
title and he has only himself to blame. The 
Deputy Commissioner's order shows the 
rights sold as being Government rights. 
Asa matter of fact they were the rights of 
the Municipality and’ this Mr. Mukerji 
admits, that is tosay, the plaintiff's vendor 
and that of Musammat Lorindi Bai were one 
and the same. In spite of this fact he con- 
tends that he is now entitled to insist on 
strict proof of the payment of consideration 
by Musammat Lorindi Bai, althougth the 
matter has been finally adjudicated upon 
as between him and her by the District 
Judge, and it was decided in that litigation 
that Musammat Lorindi Bai had acquired 
a clear title and that the rights of the 
Municipality had automatically become ex- 
tinct. .Had he purchased the title of some 
person other than the vendor to Musammat 
Lorindi Bai, there might be some force in 
his contention that hecan re-agitate the 
question as being a different person from 
that person who took part in the previous 
litigation but the vendor from whom he 
has been ft to purchase, and who behaved 
in this peculiar manner in selling to him, 
is the very person whose right, title and 
interest were held in that previous litigation 
to have been transferred to and vested in 
Musammat Lorindi Bai, and, therefore, es- 
tinguished for alltime. As between him 
and her it has been found that her title is 
good and his must be bad, and, it was held 
that his present vendor had no subsisting 
title at the time he sold. 

I find that it isa clear case of res judicata 
and dismiss the appeal with costs. 


Z. K. Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Orper No, 248 
A cee oF 1923. | 
June 13, 1924. 
Present:—Sir Dawson Miller, Kr., Chief . 
-© Justice, and Mr. Justice Foster. 
Bibi WASHIHAN— APPELLANT 
< versus 
MIR NAWAB ALI—RESPONDENT. . 
Religious Endowments Act (XN of 1863), s. 18-~* 
Order refusing leave to sue—Appeal, whether lies— 
Bengal, NOW. P. and Assam Civil Courts Act (XII 
of 1887), s. 20, scope of. -- 
‘No appeal lics against an order passed under s. 18 
of the Religious Endowments Act. 


Section 20 of the Bengal, N. W. P. and Assam Civil 


Courts Act does not confer aright of appeal from’ 
every order of the District Judge to the High Court; 
it only determines the yorum to which an appeal, if 
any, shall lie from decrees or orders of the Distric 
Judge. , 


Appeal from an order of the District 
Judge, Shahabad, dated the 20th July 1923. 

Mr, Manmatha Nath Pal (with him Mr. 
N. N. Sen), for the Appellant! ; 
Mr. GN, Mukherjee, for Mr. M. Yunus, 
for the Respondent. i 


JUDGMENT. ; 

Dawson Miller, C. J.—[His Lord- 
ship after setting out the facts of the case, 
which are not material for the decision, 
proceeded :—] A preliminary objection has 
been taken that no appeal lies from an order 
- Of the learned District Judge under s, 18, 
Religious, Endowments Act. This objec- 
tion, I think, is sound. The Act itself which 
creates the cause of action does not provide 
for any appeal from the order of the District 
. Judge. Nor is there. anything in the O. P. 
O. which would indicate that any appeal 
lay. The order of the District Judge is 
clearly not a decree and the cases in which 
an appeal lies from orders are laid down 
- in’ ss. 104 and 105 of the O. P. C., the cases 
are there named in which an appeal lies 
from certain orders and an appeal lies from 
no other orders. These two sections coupled 
with O. XLI of the’ Code show quite clearly 
-to my mind that no appeal is permissible 
insych a case. Theonly contention put 
forward by the other side is that under s. 20 
of the Bengal Civil Courts Act of 1887 it 
is provided.that save as otherwise provided 
by. any enactment for the time being 
in force an appeal froma decree or order 
of a, District Judge or Additional District 
„Judge shall lie to the High Court: The 
learned Vakil wants us to construe that 
section as if it granted. a-right of appeal 
from every order of the District. Judge to 
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the High Court. This is clearly not the in-: 
terpretation of that section; the only thing. 
the section is dealing with is the forum 
to which an appeal, if any, shall lie from. 
decrees or orders of the District Judge. 

In my opinion the preliminary objection 
isa sound one and this ‘appeal is’ not per- 
missible. ss 8 

The appeal is dismissed with costs.° 

Foster, J.—I agree. 

K. S, D, > Appeal dismissed, 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE ORDER No. 213 
oF 1925. a j 
April 8, 1926. 
Present:—Mr. Justice Das and Mr. 
: Justice Ross. 
. SAHAT MISTRI—Decrer-Hotpzr— 
APPELLANT 


versus n f 
SATALI DARJI—JUuDGMENT-DEBTOR— . 
x ` RESPONDENT. ` 4 

Construction of decree—Executing Court, duty of— 
Reference to pleadings and judgment. 

Though an Executing Court cannot go behind the 
decree, it ought to -interpret the decree when an 
application for its execution is presented before it, and 
for that purpose, it ought to refer tothe pleadings in: 
the case and to the judgment passed by the Court. 

Appeal from a decision of the Subordinate 
Judge, Gaya, dated the 30th of May 1925, 
confirming that of the Munsif, Gaya; dated 
the ldth of February 1925. | 

Mr. Sarju Prasad, for the Appellant. ` 

Mr. Brijkishore Prasad, for the Respond- 


ent. . 6 
`. JUDGMENT.—We think this case 


must go back. The learned Munsif thought 
that he had nothing t6 do with the mean- 
ing of the word *chhaja,” The learned 
Subordinate Judge, on appeal, did not 
quite take that view, but, he proceeded on 
the dictionary meaning of the « word 
“chhaja.” This is, in-our opinion, erro- 
neous. Itis quite true that an Executing 
Court cannot go behind the decree; but 
it is well-established that that Court 
ought to injerpret the decree. when an ap- 
plication for execution is placed before it, 
and, for that purpose, it ought to refer to 
the pleadings in the®case and tothe judg: 


3 


led 


ment passed by the Court. We allow the. 
appeal, set aside the orders passed by the 
Courts below and remand the case to the 
lower Appellate Court for disposal accord- 
ing to law. Costs are reserved and will be 
dealt with by the learned Judge in the 
Court below. 
R L 


Case remanded. 


ALLAHABAD HIGH COURT. 
BECOND Civic Appeal, No. 1163 oF 1923. 
April 22, 1926. 

Present:—Mr. Justice Kanhaiya Lal and 

“., "Mr. Justice Ashworth. 
. GOPAL AND oTHERS—DEFENDANTS 
— APPELLANTS 
. versus 
Tus COLLECTOR or ALIGARH— 
Phatntirr AND CHUNNA AND aNoTHER— | 


DEFENDANTS— RESPONDENTS. 

Landlord and tenant—Muafi, grant of—Transfer, 
prohibition against, effect of—Grove—Transfer, un- 
authorvised—-lorfeiture—Agra Tenancy Act (II of 
1901), ss. 150, 107—Suit for resumption of grove— 
Jurisdiction of Civil and Revenue Courts. 

Where land is granted for plantinga grove the 
peraon who plants the grove acquires, according to 
the general law, a transferable interest in the land 
and inthe absence of a custom. to the contrary, the 
titses,become his property. The person who plants 
sucli grove possesses all rights in respect of his grove, 
which are not excluded by custom orthe incidents of 
the tenure, [p. 135, cols. 1’& 2.] : 
Where the grant ofa muajfi tenure contains a con- 
dition restraining the tenure-holder from transferring 
his right but there is no covenant for re-entry or 
forfeiture on such transfer, and the muafidar plants a 
grove, constructs a well and builds other con- 
‘sfructures of a permanent character upon the land, 
the landlord cannot claim to re-enter upon the land 
or forfeit the tenure upon a transfer of the tenure by 
the grantee. [p. 136, col. L} 

` Par Ashworth, J-—A logal custom supersedes the 
Statute or general Jaw. A local usage does not 
supersede it but is to be refd into the contracts or 
implied contracts of persons living in the locality to 
which the usage applies. Whilea custom depends for 
its validity on its antiquity, a usage depends for its 
validity on its notoriety. [p. 137, col. 1.] 

A provision‘in-a grant against transfer would be 
meaningless unless one were to read intoit also a 
provision that it will involve forfeitute. The terms of 
a grant forbidding transfer must, therefore, entail 
that the right of reversion operates from the date when 
possession is given fo a third party under an un- 
authoriced transfer. [ibid.] p 
' Sections 150 and 167 of the Agra Tenancy Act only 
exclude the jurisdiction of Civil Courts in cases of 
the resumption of “Jand” Which means land let or 
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held for agricultural purposes. and a grove is not . 


such‘land. ‘therefore, a suit relating to the resump- + 


tion of a‘grove doces not fall within the purview of 


those sections. |p. 137, col. 2.] ~ 
Second appeal from a decree of the Addi- 
tional Subordinate Judge, Aligarh, dated 
the 16th of May 1923. l 
Mr. Panna Lal, for the Appellants. 


Messrs. G. W. Dillon and M. A. Aziz, for 


Ahe Respondents. 


JUDGMENT. e 

Kanhaiya Lal, d.—The dispute in 
this appeal relates to a piece of muafi land 
occupied by a grove situated in Qasba Koil, 
close to the town of Aligarh. The land was. 
originally granted by the predecessors of 
the plaintiff to Sirh Mal, the predecessor 
of the contesting defendant, for planting a 
grove, and the question for consideration is 
whether the descendants of Sirh Mal had a 
right to sell the grove to Chunna and Ram 
Lal, and are liable to ejectment in conse- 
quence. . 

The allegation of the plaintif was that 
there was à custom appertaining to the 
muafis granted by the zemindars by virtue 
of which the mua/fi-holders or their descend- 
ants bad no right to transfer the muafi by 
sale. The, plaintiff questioned the right. of 
the son and grandsons of Sirh Mal to trans- 
fer the grove, and he sued for the cancella- 
tion of the sale and for possession of the 
grove by the ejectment of the. muafidars 
and their transferees. 

The plaintiff relied in support of the 
custom on the wajib-ul-arz prepared in 1872 
in which under the heading ‘referring to 
“muafis granted by the zemindar for specific 
purposes”, it was stated that so long as 
the muafidar or. his descendants remain- 
ed in possession, there will be no inter 


ference with them, and the muajidars shall - 
have every right thereto except that of a - 


transfer by sale, A list of the plots and 
groves then held as muaji was also given 
and among those. plots.and groves. the 


grove iu dispute was mentioned and de~- 


scribed as an old. grove (qadim baghjcha) 
held by Sirh Mal. Both in the waijb-ul- 
arz and in the khasra it was stated that 
the land had been given for the purpose 


of planting a grove, and that fact ig not 


disputed. 


The Coarts below found that the entry 


in the wajib-ul-arz was sufficient. proof of 
a custom forbidding the alienation and 
that the plaintiff was entitled to a decree 
for possession, i 


(#21. © 1926] 


The eutry aforesaid does not, however, 
purport to record any custom. There are 
other clauses which purport to record 
customs then in force in the village, and 
there are some others which describe the 
rights of other classes of muafidars and of 
ex-proprietors entitled to malikane rights, 
The ‘entry relating to the muafidars hold- 
ing groves in the village merely records 
the incidents of the tenure, as dictated 
by the zemindar or his agent at the time, 
and though, as stated by their Lordships 
of the Privy Council in Anant Singh v. 
Durga Singh (1), there is no class of evi- 
dence more likely to vary in value, ac- 
cording to the circumstances, than the 
wajib-ul-arz, for entries at times are made 
therein connoting the views of individuals 
as to the practice they would wish to 
see prevailing, ratner than the ascertain- 
ment of well-established custom, it would 
not be unreasonable to presume from thè 
entry that the intention of the grantor 
when he gave the muafi land for plant- 
ing the grove was that the enjoyment 
of the muafi land (as distinct from the 
right to the timber or the fruits of the 
grove) was to be restricted to the grantee 
and his descendants personally. The plaint- 
iff does not, however, rely on any such in- 
cident or condition, of the grant in the 
plaint. He does not even assert that for- 
feiture or resumption was one of the con- 

; ditions of the grant or incidents of the 

‘jeustom set up. In fact in Ala Bux v. 
` Radhay Lal (2) it was held that a statement 
in the wajib-ul-arz by one of the interested 
parties that he had power to take away all 
muayis, would not be regarded as sufficient 
proof of a custom of resumption. 

Where land is granted for planting a 
grove the person who plants the grove 
‘acquires according to the general law a 
transferable interest therein, and in the 
absence of a custom to the contrary, the 
trees become his property. As pointed out 
in Chokhe Lal v. Behari Lal (3), Lal Baij- 
nath Singh v. Chandrapal Singh (4) and 


(ly 6 Ind. Cas. 787; 32 A. 363; 14 C. W. N. 770; 12 C. 
L. J*36; 7 A. L. J. 704: 13 O. G. 163; 37 L A. 191: 12 
Bom. L. R. 504; 8 M. L. T. 79; (1910) M. W. N. 327; 20 
M. L. J. 604 (P. CO). 
(2) 30 Ind. Cas. 805. Š 
*. (3) 60 Ind. Cas. 115; 18 A. L. J. 820; 2 U, P. L. R. 
(A.) 292; 42 A. 634. 
S 73 Ind. Cas, 529; 21 A. L. J. 457; A, I. R, 1923 All. 
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Man Singh v, Madho Singh (5), the person — 
who plants such a grove possesses all rights 
in respect of his grove, which are not ex- 
cluded by custom, or the incidents of the 
tenure. No custom is established here and 
no right of forfeiture or re-entry or resump-~ 
tion is shown to have been reserved, 

The muafidar built some structures over 
the land, besides a pucca well and boundary 
walls when he planted the grove, The 
grove was in existence from before 1872, 
and if one of the incidents of the tenure 
was that the muajidar shall have no right 
to alienate his muaf land, but no right of 
re-entry was reserved to the plaintiff, the 
muaf cannot be resumed and the muafi- 
dar or his descendants cannot be ejected, 
though the sale of the muafi rights can “be 
set aside. In fact the wajib-ul-arz states 
that a zemindar shall not interfere so long 
as the muafidar and his descendants remain 
in possession. There is no proof of any 
abandonment by them of their muafi rights - 
in favour of the zemindar. The vendees 
had taken security from the vendors for 
the refund of the purchase-money in case 
their rights were interfered. with. They 
have accepted the decree passed by the 
Trial Court against them and have not fur- - 
ther interested themselves in the case. The 
vendors alons have appealed and, in the 
absence of an express covenant for re-entry, 
no right of forfeiture can be enforced, 

In Parameshri v. Vittapa Shanbaga (6), 
where a permanent lease was granted by a 
certain person to another without any right 
to the latter to alienate the property, it was 
held that an alienation subsequently made 
by the lessee did not entitle the plaintiff to 
terminate the permanent lease and re-enter 
upon the land. In Madar Saheb v, Sanna- 
bawa Gujranshah (7) a clause in a lease, 
whereby the lessee covenanted not to alie- 
nate, unaccompanied by any clause for re- 
entry upon a breach of the covenant, was 
held to be merely a covenant and not a 
condition, and a suit brought by the lessor 
for ejectment was dismissed. In Netrapal 
Singh v. Kalyan Das (8) where perpetual 
lease of a village was granted to a lessee and 
his heirs, containing a covenant against an 
alienation, by the lessee but‘no covenant 

e 


(5) 79 Ind, Cas. 599; 22 A, L. J. 70; A. I. R. 1924 All, ™ 


430; L. R5 4, 34 Rev. E 
(6326 M 157;12M L. J. 189, 
(7) 21 B. 195; 11 Ind, Dec. (x. g,)-132. 

(8) 28 A. 400; A.W. NG (1206) 60; 3 A. L. J. 196, 


150. 


| giving to-the lessor a right of reentry upon 
breach--of the forther covenant, it was 
similarly ‘held that the successors-in-title of 
` the lessor could not recover the property, 
the subject-of the lease, from the alienees 
of the succesgors-in-title of the lessee., In 
Dharani Kanta Lahiri v, Siba Sundari Debi 
(9) where a grant was made to certain per- 
gons- in succession without any power of 
alidénation, -it was held that though ihe 
alienation by one of the grantees, who was 
given a life-interest, was against the pro- 
visions of the grant and was bad in law, 
yet inasmuch as the breach of the 
provisions did not operate as a for- 
feiture, the plaintiff was not entitled to 
a decree for khas possession. In Basarat 
Ali ‘Khan v, Manirulla (10) where a lease 


“was granted containing a covenant prohibit- - 


ing the digging of pits and tanks, or the 
_ transfer of the land in any way without a 
letter from the lessor and no right of re- 
“entry was reserved, it was held that an 
assignment subsequently made by the 
lessee was operative, notwithstanding the 
covenant. í | 


What applies to a léase, where no right 
of re-entry is reserved; applies with greater 
force tó the grant of a muaji tenure, where 
the grantée of the muafiday has planted a 
grove, constructed a well, and built other 
structures of a permanent character on ihe 
faith of the grant without any covenant for 
re-entry or forfeiture. The muafidars still 
reside in the town in which the muafi is 
situated ; and there is ro finding that ‘they 
have abandoned possession. The vendees 
alotie seem to have abandoned their rights 
under the sale-deed. 


The appeal ought, therefore, to be allowed 
and the decrees of the Courts below modifi- 
ed so far as they award possession as against 
the defendants-appellants, The parties to 
the appeal-ought in the circumstances to 
bear their own costs, here and in the lower 
Appellate Court. 


Ashworth, J.—This second appeal 
arises out of a suit brought by the respond- 
ent as zemindar against the appellants-de- 
fendants, transferees, and other defendants, 
transferors of a certain grove, for cancella- 
tion of the sale- deed executed by the former 
æ in favour of the latter. The suit was based 


(9) 35 ©. 1069; 8 C. L. J. 188. x 
(10) 2 Ind, Cas. 416; 26 C. #15; 10 C. L. J. 49, 
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‘on theallegation that- according to ‘rira? 


(ugage or custom) recorded in the wajib-ut- 
are of 1872, the defendants first party beld 
the grove on a tenure which did not entitle 
them to transfer it to a third party (de- 
fendants party No. 2) and that the sale en- 
titled the plaintiff to resume the grove, The 
defence'was that there was no such custom 
or usage, and that, in any case, the defend- 
ants were entitled to compensation, in the 
event of the suit being decreed, Tor a well, 
buildings and improvements. Both the 
lower Courts decreed the suit but allowed 
the defendants to remove the materials of 
constructions from the grove, The first 
Court held that the wajib-ul-arz was decisive 
as evidence of the tenure of the defendants 
first party, and that this tenure did not 
allow sále. The lower Appellate Court held 
that the general law prevailing in these 
Provinces was that a grove holder could not 
transfer, and that this general law was 
given effect to in the wajib-ul arz. It held ` 
that the defendants had failed to rebut the 
presumption arising from the general law.: 
In this appeal it is contended that the 

prevailing Jaw in these Provinces is ihat a 
grove-holder may transfer his’ rights ; and 
reliance is placed in Lal Baijnath Singh 
v. Chandrapal Singh (4) and other decisions 
of this Court. It is aleo maintained that 
the passage in the wajib-ul-arz relied upon 
by the plaintiff does not prove any cusiom, 
usage or tenure binding on the defendants. 
It may be conceded that there is authority. 
for holding that a grove-holder can esell 
under the provisions of the Tenancy Act 
unless he is precluded by custom, usage or 
contract, The plaintiff relies upon para. 19 
ofthe wajib-ul-arz of 1872 which is headed 
by the title “statement of muafi granted by 
ihe zemindar for special purposes.” Jn 
this paragraph this particular grove is 
specified as granted without a right of 
grantee. It has been 
clearly established by respondent's Counsel 
that it was the duty of the Settlement Officer 
in 1872 to “ascertain and record the fullest ° 
possible information in regard to landed 
tenures, rights, interests and privileges of | 
the various classes of the agricultural com- 
munity” and it was provided that “for*this 
purpose the proceedings should embrace . 
the formation of as accurate a record as 
possible of all local usages connected with. 
landed tenures”, This was provided in 
Regulation VTI of }822 which was not abro- 
gated in this respect by Regulation IX of 


(92 I. 0. 1996) 
1833, the last Regulation preceding the 
Settlement of 1872. I construe this to 

.mean that it wasa duty of the Settlement 
Officer to {a) record local customs and (b) 
local usage. The paragraph is not a record 
of custom, because it does not purport to be 
this, but it may be construed as a record of 
local usage applicable, at any rate, to the 
holdings mentioned . specifically. Now a 
‘local custom supersedes the Statute or gene- 
ral law. A local usage does not supersede 
it, but is to. be read into the contracts, or 
implied contracts of persons living in the 


locality to which the usage applies. While- 


depends for its validity on 
its antiquity, a usage depends for its 
validity. on its notoriety. The Settle- 
` ment Officers were enjoined not only .to 
record customs but usages. Regarding 
_ para. 16 as a record of local usage, it would 
be good evidence and, if accepted as suffi- 
cient evidence, would be binding not only 
on the zemindars who signed the wajib-ul- 
arz buton the grantees. The plaint can- 
not be construed as excluding reliance 
on “usage” as distinguished from custom. I, 
therefore, hold that the lower Courts were 
rightin finding that the defendants first 
party were not entitled to sell the grove.- 
Tbe next question is what is the result 
of their having doneso. It has been argued 
that the wajib-ul-arz does not specify for- 
feiture as a result of a fale, and that, there- 
` fore, there ia no proof of liability upon 
defendants to forfeiture: But the provision 
against transfer would be meaningless 
unless weread into it alsoa provision that 
it will involve forfeiture. A liability impliés, 
aright andaright aremedy. There being 
norent on the, plot the zemindar would 
have no remedy. If there is a rent his 
remedy would have been to ignore the 
transferee and hold. the transferor still 
„liable. Apart from this it is clear that the 
transferor has given up possession. He 
has also given up his claim to title by the 
very fact of executing the sale-deed. In 
the case of abandonment the grove would 
revert to the zemindar, and the conduct of 
the transferor ‘must amount to abandon- 
-ment. He cannot claim to continue posses- 
Sion through his transferee because he can 
take no benefit from his unlawful aliena- 
tion. Reference may also be made to s. 154 
(c) of the Agra Tenancy Act (U.P. Act II 
of 1901) which enacts that a rent-free 
grant is forfeited on breach of a condition, 


& custom 


` 
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What is enacted as a rule of law in the case 
of agricultural land granted rent-free is also 
equitable in the case of non-agricultural 
land so granted. "sos 

The provisions of law applying in th 
case of leases, which forbid an unlawful 
transfer operating as forfeiture,’ except 
where there is a contract or custom or 
usage providing for this, are not applicable 
to rent-free grants. The terms of a grant 
forbidding transfer must entail that the 
right of reversion operates, from the date 
when possession is given to a third party 
under such unlawful transfer. 

It is further urged that this being a suit 
for resumption, of muafi, should have been 
broughtin the Revenue Court under the 
provisions of s. 150 read with s, 167 of the 
Tenancy Act. It is sufficient to say that’ 
those sections only exclude the jurisdiction 
of Civil Courts in cases for the resumption 
of land which means land let or held: for 
agricultural purposes, and that a grove of 
the description in suit is not such land. 

It has been urged that the plaintiff was 
bound to pay compensation for the well, 
buildings, and other improvements. No 
rule of law or equity has been shown jus- 
tifying such a claim. 

For the above reasons, I would dismiss 
this appeal with costs including costs on 
the higher scale. | 

By the Court.—As we disagree, the 
appeal will stand dismissed with costs in- 
cluding costs on the higher scale in this 
Court. ; 


Z. K» Appeal dismissed. 
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LARORE- HIGH COURT. 
= 5 resp Crvin APPRAL No. 1702 oF 1918.. 
. October 22, 1923. 
Present:—Mr. Justice Scott-Smith 
=. and Mr. Justice Fforde. 
MURLI DAS—DzrenpanTt—APPELLANT «. 
4 versus 


ACHUT DAS—P aIntTIrF—RESPONDENT. 

Evidence Act (I of 1872), s. 86—Statements recorded 
dn Native State—Copies forwarded by Resident— 
Certificate, whether necessary—Succession Certificate 


' Act (VII of 1889), s.25—Decision under Act, whether 


operates qs res judicata, E i 
The mere fact that copies of depositions of witnesseg 
recorded ina Court in a Native State are forwarded 
to a British Court by the Resident in due course is 
not equivalent to the certificate referred to in s. 86 of 
the Evidence Act. . | 
When a certificate is required by law, it cannot be 
dispensed with merely because it can be obtained at 
any time. - f 3 ; 
A decision arrived at under the Succession Certi- 
ficate Act upon a question of right between the parties 
does not, by virtue of the provision contained in s. 25 
of the Act, operate to bar the trial of the same ques- 
tion in any suit between the same parties. j 
First appeal from a decree of the Senior 
Subordinate Judge, Delhi, dated the 8th 
May 1918. é 
Mr. Sardha Ram, for the Appellant. 
“Mr. Dev Raj Sawhney, for the Respond- 


ent. 

JUDGMENT.—The dispute in the pre- 
sent appeal relates to succession to the 
incumbency of a temple in Delhi known as 
Baghichi Madho Das. The previous incum- 
bent Man Das died on the 17th October 
1912. The plaintiff-respondent claimed to 


‘suecee,l as thechela of Man Das, whereas 


the appellant, Murli Das, who took posses- 
sion of the temple after the death of Man 
Das, denied that the plaintiff was the 
latter's chela, and said that he himself was 
entitled to succeed as the gurbhai of Man 
Das. It wasnot denied that Murli Das was 
the gurbhai of Man ‘Das, but the Court 
below held that Achut Das, the plaintiff, 


owas appointed by Man Das to be his chela 


and was, therefore, entjtled to succeed. It 
accordingly decreed_ his claim, and Murli 
Das. appeals. The Court below, in addition 
to deciding the point of fact in favour 
of the plaintiff, held that the question 
whether he was a chela of Man Das was 
res judicata on account of the decision of 
the Jaipur Court in his favour ine a succes- 
~aion certificate case. : : 

Upon the question of fact the lower 
Court has based its decision upom (1) .the 
oral evidence of three Bindraban witnesses, 
Swami Gowardhan Das Rangacharia, Mah- 
ant Murli Das and Chhofe Lal, printed at 


MURLI DAB.V, ACHUT DAS, 
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pages 28 to 30.0f paper-book A; (2) copies 
of the statements of certain witnesses who 
were examined in the succession certificate 
case (some of these witnesses have died and 
ds regards the, others the Court was of 
opinion that there was reasonable ground 
for holding that they could not-be found 
within the meaning, of s. 33 of the Evidence 
Act); and (3) a, document (Ex. P. 1) 
which was prepared and ‘attested for the 
purpose of meeting the claim of Muri Das - 

fo a succession certificate in the Jaipur ’ 
State. As regards the copies of the deposi- 
tions of witnesses who were examined in 
the succession certificate case it’ was object- 
edin the lower Court, and the objection 
has been strongly pressed before us, that 
they are not admissible in evidence as the 
certificate of the Resident as required by 
s.86 ofthe Indian Evidence Act has not 
been given. In regard to this the Court - 
says (page 52 of the judgment) “As these 
copies have all been forwarded to this | 
Court by and through him (Resident), 1, 

therefore, take it, that he has certified by 
his action in the matter that the manner in 


‘which the documents are certified is the 


manner commonly in use in the Jaipur 
State for the certification of copies of 


. judicial recoris, In any case the point is 


a trifling one as the necessary certificate 
under s. 86 can always be obtained,” ‘We 
are unable to admit the correctness ‘of this 
view. It appears that the copies were 
obtained by the plaintiff himself in the 
Jaipur State, and that he got them’ forward- 
ed by the State officials along with the 
evidence taken on-commission. The mere 
fact that the Resident forwarded the 
papers in due course is not equivalent to 
the eertificate referred to in s. 86. Further, 


“we are unable to agree that, when a certi- 


ficate is required by law, it can be dispens- 
ed with merely because“ it can be obtained 
at any time. We, therefore, propose to 
exclude this evidence from our considera- 
tion. 


[Their Lordships after decidingon the rest 
of the evidence that the plaintiff was duly 
appointed chela by Man Das proceeded:—] 

Having regard to our decision on the 
question of fact, it is unnecessary for us to 
decide whether the finding of the Jaipur 
Court in the succession certificate cuse 
operates as res judicatu. The lower Court 
said it did so ‘operate under s. 13 of the 
..P,C., butit appears to us to have lost 
sight. of s. 25 of the Succession Certificate 


(92 I. O. 1926] 


Act of 1889 which lays down that no 
decision under this Act upon any question 
of right between any parties shall be held 
to bar the trialof the same question in 
any suit between the same parties. 

The appeal fails and is dismissed with 
costs. 


Z. K. Appeal dismissed. 
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MADRAS HIGH COURT. 
CIVIL APPEAL No. 312 of 1921. 
September 3, 1924. 

Present :—-Mr. Charles Gordon 
Spencer, Officiating Chief Justice, and 
Mr. Justice Srinivasa Aiyangar. 

P. S. K. HAJI SAIT MUHAMMAD 
ABDUL GAFFUR ROWTHER AND 
ANOTHER—DEFENDANTS Nos. 1 AND 2— 

. APPELLANTS 
versus 
K. E. 8. MUHAMMAD SAMSUDDIN 
ROWTHER AND OTHER—DEFENDANTS 
Nos. 3 AND 4 AND LEGAL REPERSENTATIVE 


oF PLAINTIFF (DECEASED)—RESPONDENTS. 

Mesne profit, suit for—Calculation of profits— 
Burden of proof—Mesne profits, nature of—Civil Pro- 
cedure Code (Act V of 1908), s. 2. 

The onus of proving what profits might, with due 
diligence, have been received in any year lies upon 
the party claiming mesne profits, but the onus of proy- 
ing what profits the person in wrongful possession 
actually received lies upon the person in possession. 
[p. 139, col. 2.] 

Ramakka v. Nagesam, 92 Ind. Cas. 133; 47 M. 800; 
48 M. L. J. 89; (1925) A. I. R. (ML) 145, relied on. 

The best evidence of the profits derivable from the 
cultivation of a particular field in any given year is 
the evidence as to the actual yield in that year minus 
the cost of cultivation. But such evidence, in order to 
be useful, must be exact, and it is always open to the 
party out of possession to falsify the accounts as to 
the number of measures of grain gathered al the har- 
vest or the price prevailing when they were sold or 
the cost of cultivation. He may also adduce evidence 
to prove that the occupant was not diligent and might 

have got greater profits by proper diligence. [ibid.] 
>- Inthe absence of evidence as to actual profits, the 
nezi best evidence is evidence as to possible profits, of 
which evidence as to yield of similar adjoining lands 
in the year in dispute is an example. [ibid.] 

The yield of tbe suit lands in other years is not 
such a good guide as evidence as'the yield ofneigh- 
bouring lands of similar quality in the year in dispute 
would be. [p. 139, col. 2; p. 140, col. 1.) 

Mesne profits are in the nature of damages which 
the Oourt may mould according to the justice of the 
case. [p. 141, col. 1.] 

Grish Chunder Lahiri v. Shashi Shikhareswar Roy, 
27 C. 95lat p. 967; 27 I. A. 110; 40. W. N. 631; 10 M. 
L. J. 356; 2 Bom. L. R. 709; 7 Sar. P, C. J. 687; 14 Ind. 
Dee. (N. s.) 622 (P. C.), relied on. 
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Where in a suit for mesfie profits, the story of the 
defendant that he suffered a net loss is incredible or 
the loss is due to lack of proper diligence, but the. 
plaintiff fails to produce any evidence himself as to 
the actual profits, or the profits which might have been 
received by the defendant with due diligence, the 
suit must be dismissed. [p. 141, cols, 1 & 2.] 


Appeal against the decree of the’ Court of 
the Subordinate Judge, Tuticorin, in E. P. 
No. 722 of 1920 in O. 8. No. 70 of 1916. 

Mr. C. V. Anantakrishna Aiyar, for the 
Appellants. 

Mr. K. Rajah Aiyar, for the Respondents. 

JUDGMENT. 

Spencer, Offg. C. J.—The onus of 
proving what profits might, with due dili- 
gence, have been received in any year lies 
upon the party Claiming mesne profits, 
but the onus of proving what profits the 
person in wrongful possession actually 
received lies upon the person in possession. 
Vide Ramakka v. Nagesam (1). The best 
evidence of the profits derivable from the 
cultivation of a particular field in any given 
year is the evidence as tothe actual yield in 
that year minus the cost of cultivation, But 
such evidence in order to be useful, must 
be exact, and it is always open to the party 
out of possession to falsify the accounts as 
to the number of measures of grain gather- 
ed at the harvest or the price prevailing 
when they were sold or the cost of .cultiva- 
tion. He may also adduce evidence to prove 
that the occupant was not diligent and 
might have got greater profits by proper 
diligence. In the absence of evidence as 
to actual profits, the next best evidence is 
evidence as to possible profits, of which 
evidence as to yield of similar adjoining 
lands in the year in dispute is an example, 
In the present case the petitioners did not 
prove that any particular items of the de- 
fendants declared accounts of the yield of 
lands kept under direct cultivation were 
incorrect, but they relied on the circum- 
stance that for nine seasons there had been 
a net loss upon these lands as itself so 
highly improbable as to warrant the re- 
jection of all the defendants’ accounts on 
the ground that no man in his senses 
would go on cultivating the samie land year 
after year, at a loss, although, every one is 
liable to losses in particular bad seasons. 
The yield of the suit lands in other years, 


which the Subordinate Judge has adopted e 


as the yield for the years in dispute, is 
not such a®good guide as evidence sas to 


(1) 92 Ind. Cas. 133; 47M. 800; 48 M. L. J. 89; (1925) 
A. LR. @L) 145, 
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the yield of neighbouying lands of similar 
quality in these years would be, and is 
open tothe objection that as regards the 
lands under lease, which are not kept 
separate, the leases are better evidence of 
the profits. 

The plaintiffs failed to produce | such 
evidence. The only course for the Court 
to adopt under these circumstances was to 
disallow mesne profits upon the lands under 
direct cultivation on account of the absence 
of any evidence as to what they might 
have yielded and the incredibility of the 
defendants’ story that they did not actualy 
yield any profit at all and to award mesne 
profits upon the leased lands only. 

I, therefore, agree in the order proposed 


to be made in my learned brother’s judg~ 


ment. 

Srinivasa Iyengar, J.—The only 
question that arises in this appeal relates to 
the mode of ascertainment of mesne profits. 
The suitis one for partition instituted by 


the daughter now dead and represented 


by her legal representatives of a deceased 
- Mahomedan against her brothers and 
others for her share in their father’s estate 
and for mesne profits. | 

The proceedings from which this appeal 
has been preferred relate to the mesne 
profits of the agricultural lands from the 
date of the plaint. A Commissioner was 
appointed: to take evidence and report on 
the amount of mesne profits and he, in his 
report, fixed the sum of Rs. 3,561-14-6 in- 
clusive of interest as the amount of mesne 
profit payable by defendants Nos. land 2 
to the plaintiff's representatives. On ob- 
jection taken to the Commissioner's report 
by both the parties, the matter came up 
pefore the Subordinate Judge of Tuticorin 
who awarded to the plaintiffs representa- 
tives the sum of Rs. 5,033-1-6 and interest 
thereon. Defendants Nos. 1 and 2, who 
have been found liable for this latter 
amount, have preferced this appeal. 

At the, enquiry before the Commissioner 
the plaintiff adduced no evidence what- 
ever. The defendants, however, produced 
several aécount Books and also examined a 
number of-witnesses. The learned Sub- 
ordinate Judge has rejected entirely the 
evidence of these account Books on the 
ground that in his opinion they had been 
specially fabricated by the defendants with 
a view to defeat ‘and defraud the- plaintiffs, 
The two circumstances that he relies on 
for coming to that cqnclusion are : firstly, 
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that the defendants, at any rate, after the . 
institution of the suit, knew that they 
would some day be held accountable for 
mesne profits and that they had, therefore, 
a strong motive for fabricating false ac- 
counts; and secondly, that the accounts . 
of the khas or direct cultivation of certain, 
lands by the defendants shows that such 
direct cultivation has, strangely enough, 
in almost every season during the account- 
ing period, resulted not in profit but con- . 
siderable loss. This latter circuntstance is 
undoubtedly calculated to raise a great 
deal of suspicion. -But that alone even. 
coupled as it may be with the existence 
of strong motive would not be sufficient 
to discredit the account books altogether, 
It must be observed that the plaintiffs have 
not challenged the accounts in any other 
manner or sought to show by'an examina- 
tion of the accounts or cross-examination 
of witnesses to bring out any aspects or 
characteristics of the account books on 
which it may be found that the account 
books are not genuine. The Subordinate 
Judge, after rejecting the account books 
entirely, practically brushed aside the 
whole of the Commissionér’s report and 
proceeded to asséss mesne profits himself 
not on the basis of any figures available ` 
for the period in question but on the basis 
of figures found for a previous period by a | 
former Commissioner appointed in the suit. 
A considerable portion of the lands were ` 
lands let out to tenants even during the 
accounting period; and the agreements 
executed by the tenants in respect of the 
lands so. leased out have all been produced 
and filed. Infact, so far as the rents re- 
covered from these lands are concernéd, 
both parties were clearly agreed that the 
plaintiff's representatives would be entitled 
to their proper share in the rents so realised. 


‘There was, therefore, no reason whatever for 


the Subordinate Judge to reject altogether 
the available figures in respect of the lands 
leased out. 

We are clearly of opinion that the plaint- 
iffs representatives would be entitlgd to 
their seventh ‘share of the amounts ‘found 
by the Commissioner as recovered from the 
tenants in respect of the lands leased out 
during the nine periods of cultivatign in - 
question. As this account has not been 
separately made up, the matter might have 
to be referred to the lower Court for the ` 
taking of such accounts if the parties here 
should be unable to agree in thesame, 


[92 I. 0. 1926] 


As regards, however, the lands which have 
been directly’ cultivated by the defandants 
during the period the net result of the 
cultivation in nearly all the periods has been 
shown to be considerable loss. The ques- 
tion arises in this connection whether the 
claimant for mesne profits in such cases is 
entitled merely to a share of the actual pro- 
fits received or recovered by the person in 
_ possession, and, if not, what the true 
measure of mesne profits should be. The 
point to start from is that mesne profits are 
in the nature of compensation or damages. 
Their Lordships of the Judicial Committee 
have observed in the case of Grish Chunder 
Lahiri v. Shoshi Shikhareswar Roy (2) that 
mesne profits are in the nature of damages 
which the Court may mould according to 
the justice of the case. In the case of 
Midnapur Zamindary Co., Ltd. v. Kumar 
Naresh Narayan Roy (3) their Lordships 
‘of the Judicial Committee refer to mesne 
profits as compensation to the plaintiff for 
the exclusive use of the land by the other 
“party. The damages are for the wrongful 
withholding of possession or exclusion from 
possession of the party entitled thereto or 
found to be so. - 

The definition of mesne profits in the 
©. P. O., s. 2, cl. 12, itself contains a clear 
indication-asto what the true measure of 
mesne profits is. It lays down that "mesne 
profits” of property means those profits 
which the person in wrongful possession of 
such property actually received or might 
with ordinary diligence have received there- 
from ; that is to say, if, in respect of any 
particular property, the Court should find 
‘that profits received or recovered by the 
party in possession do not amount to what 
with ordinary diligence he might have re- 
ceived from the property, then the true 
measure is what would have been so receiv- 
ed with due diligence, or, in other words, 
what the party in possession actually re- 
ceives or recovers is the proper measure 
except in cases where it is or can be shown 
that whatis so received or recovered falls 
bélow what would have been so recoverd or 
received with due diligence. 

: As it is conceivable that in respect of cer- 


e(2) 27 C. 951 at p. 967; 27 I. A.T10;4 C. W. N. 631; 
10 M. L. J. 356; 2 Bom. L. R. 709; 7 Sar. P. ©. J. 687; 
H Ind. Dec. (x. s.) 622 (P. C.). 

(3) 80 Ind. Cas. 827; 47M. L. J. 23; (1924) A. L R. 
(P. ©.) 144; 26 Bom. L. R. 651; 51 C. 631; 35 M. L. T. 
169; (1924) M. W. N. 723; 29 O. W. N. 34; 20 L. W. 770; 

51L A. 293; L. R.5 A. (P. C) 137; 23 A. L. J. 76; 3 
Pat. L. R. 193; 6 P. L, T. 750. 
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tain lands the party in possession might have 
cultivated with the” diligence and with 
regard to others without such diligence, the 
question can be decided only with regard tò 
each item of property. 

Applying these principles to the lands 
under the direct or khas cultivation of the , 
defendants themselves, we find that in all 
the nine seasons to which the accounting 
relates, the defendants are said to have not 
only not recovered any profits but suffered 
considerable loss, the expenses being alleg- 
ed to be far in excess of the yield. We 
cannot, therefore, treat this kind of dealing 
by the defendants with certain lands as 
dealing with due diligence, The very facts 
clearly show that.these lands have not been 
managed by the defendants with that 
amount of due diligence, which is indicated 
in the definition of mesne profits. It is clear 
that if the lands had been let out, they 
might have fetched, if not large rents as in 
the other cases, at least some low rent. - 

We are, therefore, left to find out the 
mesne profits in respect of all the lands 
under the khas or direct cultivation of the 
defendants by determining what rent or 
income they would or could have fetched in 
those seasons if they had been let out by 
the defendants to strangers. It was in- 
cumbent on the plaintifis to adduce some 
affirmative evidence with regard to the 
amounts for which these lands might have 
been reasonably let in the particular seasons 
or years by the defendants. See judg- 
ment in Ramakka v. Nagesana (1) in 
this Court not yet reported.* No such 
evidenee whatever has been adduced, There 
is some evidence to the effect that all the 
lands that could be let were leased out by 
the defendants and that only the other lands 
were cultivated by them directly. There 
is, therefore, no material whatever from 
which the amount of mesne profits in 
respect of these lands could be ascertained, 
There is also no principle or warrant for 
burdening the plaintiff's representatives 
who-were admittedly out of possession with 
any losses alleged to have been sustained by 
the defendants in the course of their khas or 
direct cultivation of lands which must have 
been carried on without dud diligence. 

The best course, therefore, in these cir- 
cumstances would be to strike out from the 
account of mesne profits all the figures r&” 
lating tothe khas or direct cultivation of 
some of the lands by the defendants them- 
Since reported in 92 Ind. Oas. 183 [Ed] ii 
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selves and take only the lands leased out 
to tenants to ascertain, the share to which 
the plaintiff's representatives would be en- 
titled to therein. It seems to-us that these 
figures could be easily worked out and agreed 
to by and between the parties themselves in 
this Court and in order to see whether they 
are in a position to do so, this case will be 
posted again for orders after the lapse of 
10 days. If the parties, however, are un- 
able to agree, the case will have to be sent 
back to the lower Court for the figures 
being worked out on that basis. 

As both parties have partially succeeded 
and partially failed, there will be no order 
as to the costs of this appeal and each party 
will pay and bear his or their own costs in 
this Court. : 

V. N. V. Decree modified. 

N. H. 


RANGOON HIGH COURT. 
Second Cryin ArrsaL No. 52 or 1925. 
June 2, 1925. 

Present:—Mr. Justice Das, 
MAUNG PO TOKE—AppELLANT 
VETSUS 
MAUNG PO GYI—RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 28 (2), 42 
—Discharge, refusal of—Bxecution of decree—Leave 
of Court, whether necessary. 

Where an Insolvency Court refuses the discharge 
of an insolvent under s. 42 of the Provincial Insol- 
veney Act, the proceedings are terminated as far as 
the Insolvency Court is concerned, and the insolvent is 
thereafter liable to be arrested in execution of any 
decree without the leave of the Court. 


Second appeal against a decree of the 
District Court, Bassein, in Civil Miscellane- 
ous Appeal No. 95 of 1924. 

Mr. Leong, for the Appellant. 

Mr. Ray, for the Respondent. 

JUDGMENT.—In this case one Maung 
Po Gyi presented an application for ad- 
judication as an insolvent under the Pro- 
vincial Insolvency Act, and he was adjudicat- 


_ ed. His estate was vested in the hands 


of the Receiver; the Receiver declared 
a final dividend, and the estate was wound 
up as far as the Court was concerned. 
Maung Po Gyi then applied for his dis- 
charge, but his discharge was refused as 
his estate was not sufficient fo pay eight 
One of his creditors, 
Maung Po Toke, then applied for his arrest 
in execution of thè decree obtained by him 
against Maung Po Gyi., This application 
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was resisted by Maung Po Gyi, on the 
ground that he was not liable to be arrested 
without the leave of the Court: 

Mr. Ray, who appears for the insolvent, 
argues that under s. 28 (2) of the Provincial 
Insolvency Act the creditor cannot’ com- 
mence any legal proceedings against: the 
insolvent without the leave of the Court. 
He argues that an application for the arrest 
of an insolvent is “commencing a legal 
proceeding against the insolvent,” and that, 
as noleave ofthe Court had been obtain- 
ed before the application was made the 
application must be dismissed. Mr, Ray 
cited before me certain authorities to show 
that an application for the arrest of an in- 
solvent is “commencing a legal proceeding” 
but s. 28 (2) provides that nothing should 
be done against the property of the insolv- 
ent or against the insolvent without the 
leave of the Court during the pendency of 


‘the insolvency proceeding. 


The main question which has to be decid- 
ed now is whether the insolvency proceed- 
ing is still pending before any Court. 

Iam of opinion that there is no proceed- 
ing pending before any Court now. As 
far as the Court was concerned the pro- 
ceedings terminated when the application 
of the insolvent for the discharge was refus- 
ed. There is nothing further to be done 
by the Court as far as the insolvent is con- 
cerned, 

Section 41 (2) of the Provincial Insolvency 
Act provides that the Court may refuse 
an absolute order of discharge; and s, 42 
provides that the Court shall refuse an 
absolute order of discharge on prcof of 
certain facts mentioned in that section, one 
of the facts being that the insolvent’s 
assets are not of value equal to eight annas 
in the rupee. T : 

The Court under the provisions of s. 42 
refused the discharge of the insolvent and as 
far as that Court was concerned, the proceed- 
ings had terminated. I am, therefore, of 
opinion that the insolvent is liable to be 
arrested in execution of any decree, and 
that the orders of the lower Court are 
wrong. ; ; . 

I, therefore, set aside the orders of both the 
lower Courts, and direct that the matter be 
heard on its merits by the Court of first 
instance. The appellant will get his costs 
in all Courts. 


Z. K. Order set aside. 


[92 T. O. 1948) 


BOMBAY HIGH COURT, 
ORIGINAL CIVIL JURISDICTION APpwaL No. 57 
oF 1921. 

September 23, 1921. 
Present:—Sir Norman Macleod, Krt., Chief 
Justice, and Mr. Justice Shah. 
VALLABHDAS TULSIDAS-—DEFENDANT 

: —APPELLANT 


versus 
NAGARDAS JUTHABHAI— PLAINTIFF 


-—RESPONDENT. f 

Vendor and purchaser—-Knowledge of defective title 
—Wilful default—Breach of contract—Damages. 

Where a vendor contracts to sell property to which 
he knows that his titleis defective, and there is a 
breach of the contract on his part, the conduct of the 
vendor is equivalent to wilful default, and he is 
liable to pay damages according to the ordinary rule, 
i, e., the difference between the contract price and the 
market price of the property at the date of the breach, 
although there may be cases in which it may be found 
that there was an implied contract that in the event of 
the title proving to be defective without any default of 
the vendor, he should not be liable to pay damages 
according to the ordinary rule. [p. 143, cols. 1 & 2.] 

Appeal from the decision of Mr. Justice 
Kanga. A 

Mr. Munshi, for the Appellant, 

Messrs. Coliman and Setalvad, for the 
Respondent. 


JUDGMENT. 

Macleod, ©. J.—This is an appeal 
from the decision of Mr. Justice Kanga, 
The suit filed by the plaintiff was for 
damages for the breach of a contract dated 
the 20th August 1920 whereby the defend- 
ant agreed to sell to the plaintiff and the 
plaintiff agreed to buy from the defendant 
certain immoveable property at Cadell Road 
for the sum of Rs. 35,000. The plaintiff 
paid Rs. 1,500 by way of earnest money, and 
according to the terms of the contract if in 
the title there should be any such thing 
as might require to be set right then the 
defendant was to set it right on his own 
account, and if he could not do that then 
he was to return the earnest money which 
the plaintiff had paid. When the title was 
investigated it was ascertained that the pro- 
perty was ancestral and that the defendant 
hag two minor sons who had an interest 
therein. The plaintiff, therefore, required 
the defendant to obtain an order of the 
Court sanctioning the sale by the defendant 
on, behalf of his minor sons. The defend- 
ant, however, made no endeavour to obtain 
such sanction. Accordingly, there was a 
breach of the contract. There can be no 
doubt that the defendant knew that the pro- 
perty was ancestral and that accordingly 
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his interest in the property was limited. 
It is, therefore, a case of a vendor contract- 
ing to sell property to which he knew that 
his title was defective; and the only ques-+ 
tion at issue is whether he should pay 
damages calculated according to the ordi- 
nary rule in the case of a breach of contract, 
or whether he is only bound to*pay the 
purchaser's costs of the agreement and of 
the investigation of title. I do not wish to 
exclude the possibility of there being cases 
in which it may be found there was an 
implied contract that in the event of the 
title proving to be defective without any 
default of the vendor,- he should not be 
liable to pay damages according to the 
ordinary rule. But in this case it seems to 
me that clearly thé conduct of the plaintiff 
in agreeing to sell the property, in which 
he knew he had not a good title, is equi- 
valent to wilful default, and there is no 
occasion to reconsider what I said in Hasan 
Premjiv. Jerbai, [(1920) O. C. J. Appeal Na. 
41 of 1920, decided by Macleod, ©. J. and 
Shah, J., on the 17th December 1920] 
in the passage which has been quoted by 
the learned Judge. 

I think, therefore, that the decision of the 
Court below was right, and the appeal must 
be dismissed with costs. 

Shah, J.—I agree. It seems to me that, 
on the admitted facts of this case, the deci- 
sion of the Trial Court is right. The de- 
fendant knew that the immoveable property, 
which he agreed to sell, was his ancestral 
property; and itis difficult to accept the 
suggestion made before us under the cir- 
cumstances of this case that he could not 
realise the limitations upon his power to 
alienate this property which was part of the 
ancestral property and in which his minor 
sons had a vested interest according to 
Hindu Law. The limitations upon his 
power to alienate ancestral immoveable 
property are by no means obscure; and I do 
not believe that the defendant was not 
aware of them at the date of the agreement. 
When he was called upon to make good the 
title, he did not, and it is now conceded 
that he could not ask for the sanction of the 
Court for the sale on behalf of the minors 
onthe ground of necessity or any other 
ground which would entitle him to convey 
the full title to the property so as to bind 
his minor sons. 
be heard now to say that when he entered 
into this °agreement he did not realise 
the limitations upon his power to sell 

e 


I do not see how he could «e 
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this property. In the case of a vendor 
who agrees to sell property which he knows 
heis not competent to sell except under 
‘certain circumstances he cannot take ad- 
vantage of a clause in the contract such as 
we have in the present cage;, nor can he 
urge with justice that he is not liable to 
pay daniages on the footing of wilful 
default, On the facts it seems to me that 
this 4s clearly a case in which with full 
knowledge of the limitations on his power 
the defendant contracted to sell this pro- 
perty. It is right, therefore, that the 
damages should be assessed on thé lines 
directed by the Trial Court. 

N. H. ; Appeal dismissed. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS APPLICATION No. 239 
oF 1925. 
May 14, 1925. 
Present :—Mr. Simpson, A.J. C. 
NATIONALBANK or UPPER INDIA, 
© Limited, LUCKNOW IN LIQUIDATION— 
APPLICANT 
: VETSUS 
LAKHPAT RAI— Opposite Parry. 

Companies Act (VII of 1913), ss. 207, 215—Voluntary 
liquidation—Deeree obtained against Company in 
liquidation—Execution, whether can be allowed to 
proceed—LHigh Court, duty of. 

Section 215 of the Companies Act lays a duty upon 
the High Court to see that justice isdone in cases of 
voluntary liquidation. 


Under s. 207 (1) of the Companies Act the assets of, 


a Company which is being voluntarily wound up must 
be applied in satisfaction of its liabilities pari passu. 
A person who has obtained a decree against such a 
Company, therefore, cannot be allowed to realise his 
deeree by way of execution inasmuch as to permit him 
to do so would give him more than his share of the 
assets of the Company. 


Application under s. 215, Indian Com- 
panies-Act, VII of 1913. 

Mr. N. C. Dutt, for the Applicant. 

“Mr. Bhawani Shankar, for the Opposite 
Party. 

J UDGMENT.—Thsis i isan application 
for the removal of an attachment. The 
attachment was made in execution of one 
decree, and the property attached is another 
decree. The applicants are Har Gobind 
Dayal and Seth Radha Kishan, the two 
liquidators of the National Bank of Upper 


“= India. The opposite party is one Lakhpat 


` Rai, who was a depositor in the Bank. He 

tried to withdraw his deposit, But the Bank 

refused, and‘on 9th April 1923 he filed a 
s 
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suit against the Bank and on 31st May 1928 
he obtained a decree for ‘the sum of 
Rs, 1,362-10-0. By this time the Bank had 
gone into voluntary liquidation. That 
liquidation dates either from 6th May 1923, 
when one meeting was held, or more pro- 
bably from 30th May 1923, when the pro- 
ceedings of the first meeting were confirm- 
ed. Ineither case the decree was passed 
after the Bank had gone into liquidation, 
not that .this point is of any importance. 
In execution of his decree Lakhpat Rai 
attached another decree. This was a decree 
for sale obtained by the Bank in a suit 
brought on the basis of a mortgage. It. 
was dated 16th November 1923 and it was 
against one Ram Ohandra, Lakhpat Rai 
attached this decree on 30th November 1923, 

The first step taken by the liquidators 
was to apply to the Court, which was 
executing Lakhpat Rai’s decree, for stay of 
execution. That Court refused stay of 
execution by an order passed on ‘23rd March 
1925, on the ground that the proper course 
for the liquidators to take was to apply to 
this Court, under the. provisions of the 
Indian Companies Act so the present 
application has been filed under s. 215. . 

It is pointed out that under s, 207 (1) the 
assets of the Company have to beapplied 
in satisfaction of its liabilities pari passu, 
and that to allow Lakhpat Rai to realize 
his decree in this fashion would be to give 
him more than his share of the assets of the 
Company. It is also pointed out that s, 215 
lays itupon this Court to see that justice is 
done in cases of voluntary liquidation. 

On behalf of Lakhpat Rai it is pointed . 
out that the Court has no power to pass 
the order prayed for. For me the matter 
is concluded by the authority in the case of 
National Bank of Upper India-v. Gopal Das 
(1), similar powers were exercised by a 
Bench of this Court, and in the Single Judge 
case, Miscellaneous Application No. 238 
of 1923, Ajit Prasad v, Chandra Bhal an 
application exactly on all fours with the 
present one was granted. I may add that 
J agree with my learned brothers that 
such orders ought to be passed by” this 
Court. Order as prayed for with costs. 

Z. K. Attachment removed. 


galt) 91 Ind. Cas, 1053; 28 0. O. 197; (1925) A. I. R. (O0) 
0. 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No, 51 or 1923. 
April 30, 1923. . 
Present :—8ir Grimwood Mears, KT., 

Chief Justice, and Mr. Justice Piggott. 

ABDULLAH AND OTHERS— ACCUSED— 
APPELLANTS - 
versus 
EMPEROR—Oppositg Party. 

Criminal Procedure Code (ct V of 1898), ss- 196-4, 
289-—Pengl Code (Act XLV of 1860), ss. 120-B, 144, 
149, 152, 802, 506—Conspiracy to obstruct Police and 
stop sale of certain, goods—Unlawful assembly—Rioting 
—Murder committed in course of rioting—-Respon- 
sibility of members of unlawful assembly—Sentence — 
Same transaction—Joint triél, liability of. 

A large crowd of men assembled ata village and 
agreed among themselves to proceed in a body to a 
certain Police Station there to threaten and to obstruct 
the Sub-Inspector of Police and the Policemen with 
him in the discharge of their duty and then to proceed 
_ toa certain bazaar and stop the sale of intoxicants, 

meat, fish, etc. It was also agreed that ifthe Sub- 
Inspector of Police did not act in a certain manner and 
offered resistance, he and the Policemen with him 
would be assaulted. ‘The crowd then proceeded 
towards the Police Station and on arrival there started 
an altercation with the Sub-Inspector of Police. 
Their behaviour and attitude was such that if they 
had been called upon to disperse they would not have 
done so. During the course of the altercation the 
members of the crowd began to throw stones at the 
Police. The Police then fired, killing two men and 
wounding several others. The mob inflamed to fury 
then murdered the Police Inspector and several other 
Police and chaukidars, Someof the members of the 
crowd were charged with offences under ss. 120-B and 
302 read with s. 149 of the 
convicted of the latter offence at one trial: 

Held, (1) that the immediate object of the crowd as 
it reached the Police Station being to threaten and to 
obstruct the Police in the discharge of their duty, it 
was an object to commit an offence.punishable under 
s. 152 of the Penal Code which was in itself sufficient 
to bring the matter within the purview of the third 
claus? of s. 141 of the Code and that consequently the 
crowd formed an unlawful assembly when they started 
from the village; |[p. 160, col. 1.] 

(2) that the agreement arrived at between the mem- 
bers of the crowd to stop the sale of intoxicants, meat, 
fish, etc., in the bazaar, under the .circumstancss, was 
an agreement to commit an offence under s. 506 of the 
Penal Oode and that for this reason also the crowd was 
an unlawful assembly within the meaning of s. 141 of 
the Code ; [p. 158, col. 2.] 

(3) that as soon as stones began to bs thrown at the 
Polica by the members of the crowd at the Police 
Station the members of the unlawful assembly became 
guilty of rioting and that in view of what happened 
subsequently the charge under s. 302 read with s. 149 
of the Penal Code was fully established as aguinst 

` every one of the accused persons who was proved by 
evėds222 to have continued an active participant in 
the rioting after the moment when stones began to be 
thrown, unless it could bə” inferred from credible evi- 
dence that a particular accused person had separated 
himself from the rest before ths offence of murder had 

been committed by any of them; [p. 169, col. 2.1 

(4) that having regard to the fact that the majority 
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ofthe accused were ignorant peasants who had been 
drawn into the affair by misrepresentation of facts and 
preposterous promises cêncerning the millennium of 
Swaraj, the arrival of which was to be forwarded by 
courage and resolution on’ their part, those of them 
against whom specific acts such as would have 
resulted in their conviction ona charge of murder 
apart from the special provisions of s. 149 of the Penal 
Code, were not proved, did not deserve the extreme 
penalty of death and- should be sentenced to trans- 
portation for life only ; [p. 162, col. 1.] 

(5) that the charge against the accused being that 
the events which occurred at the Police Statioh follow- 
ed upon the alleged criminal conspiracy arrived at 
betwetn the accused at the village and were so con- 
nected therewith, not merely by sequence of time but 
by the link of causation, as to make the conspiracy 
at the village and the subsequent assault on the Police- 
men at the Police Station parts of the same transac- 
tion, within the meaning of that expression in s, 239 
of the Or. P. C., the joint trial of the accused was 
perfectly justified; -[p. 146, col. 1.) 

(6) that in order to decide whether the joint trial of 
the accused was or was not legal the Judge hail to 
look to the case for the prosecution as set forth in the 
charges themselves and that it was nob necessary for 
him to consider what the position would beif he 
eventually came to the conclusion either that no 
offence punishable under s. 120-B was committed-by 
any of the accused or that if any offence was so com- 
mitted it was one excluded from his cognizance by 
s. 196-A of the Cr. P. O. Tp. 147, col. 1] 

Whatever may be said in defence of peaceful picket- 

ting when undertaken in the market of a large town 
by individuals or by small groups of earnest and 
enthusiastic men or women, has no application what- 
ever to the flooding of a small bazaar by a body of 
men whoss mere presence there would puta stop to 
all business which could only be carried on with their 
consent and with their active assistance. [p. 158, col. 
2. 
. In every case’ of a conviction on a charge of murder 
the law regards the sentence of deathas the normal 
and the appropriate sentence. Where the Oourt 
sees fit to pass the lesser sentence of transportation 
for life it must record its reasons for so doing. [p. 161, 
col. 2.] 

Criminal appeal from an order of the 
Special Sessions Judge, Gorakhpur, 

FACTS.—In this case 225 accused wera 
jointly put up for trialon various charges 
for an assault on the Police force of Chaura 
Police Station in the Gordkhpur District, 
resulting in the murder of 23 Police and 
chaukidars, the plundering of property 
belonging to the said officials and to 


Government, the destruction by fire of the 


-Police Station buildings, and the causing of 


hurt to various Police and chaukidars. 

Messrs. M. M. Malaviya, K. N. Malaviya, 
Sanyal, D. N. Malaviya, K.-C. Shrivastava 
and A. P. Dube, for the Appellants. 

The Government Advocate and Mr, Kadri, 
R. B., for the Crown. 

JUDGMENT.—[Their Lordships after 
referring’ to the incident and commending. 
the bravery of the Police and the admirable 
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ar 
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way in. whieh the lower-Court and Counsel 
had handled the case, proceeded ]:— 

The charges against all the accused were 
six in number, There was a seventh 
charge affecting twenty-six only out of the 
entire number and an eighth charge affect- 
ing the same ‘twenty-six and twelve 
others in addition. These charges are set 
forth in detail in the opening pages of the 
judgment under appeal and we do not 
propose,to recapitulate them. They admit, 
however, of a certain classification. We 
have already spoken of the crowd which 
attacked the Policeasan assembly of persons 


_ moving in a certain formation and animat- 


ed by a definite purpose. It is an essential 
part of the case for the prosecution that the 
nucleus of this crowd consisted of a body 
of perhaps 1,000,. perhaps’ 1,500 persons, 
which ‘set forth from the little village of 
Dumri Khurd, situated some two miles or 
rather less from Chaura Police Station. It 
is alleged as against all the accused persons 
that they formed part of this originalassemb- 
ly at the village of Dumri and that before 
their departure from that place, they had 


` entered into. an agreement amongst them- 


selves to docertain illegal acts of such a 
nature as to render them liable to punish- 
ment under s. 120-B of the Indian Penal 
Code. This has been spoken of in 
argument as the “conspiracy charge” and 
we propose to refer to it hereafter under 
that designation. For thepresent, the point 
which we have to note is that it was an 
integral part of the case for the prosecution 
in the Court below that the events which 
occurred later in the day, in the neigh- 
bourhood of Chaura Police Station, fol- 
lowed upon this alleged criminal con- 
spiracy at Dumri Khurd insuch a manner 
ahd were so connected therewith not merely 
by sequence of time, but by the link of 
causation as to make the conspiracy at 
Dumri and the subsequent assault on the 
Policemen at Chaura parts of the same 
transaction, within the meaning of that ex- 
pression in s. 239 of the Gr. P, ©. 

The next five charges, Nés. 2, 3, 4, 5 and 
6, relate to what took place on the after- 
noon of the 4th of February 1922, at 
Chaura Police Station’and in its immediate 
neighbourhood.- They may be described as 
diferent presentations of one ,and the 
same charge in lesser or in more aggravat- 
wa forms. They start with the second charge, 
which simply alleges as against all the 
accused persons that they were members 
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of an unlawful assembly, within the mean- 
ing of the definition ins. 141 of the Indian 
Penal Code, at the time when force or 
violence was used by members of the said 
assembly, in prosecution of the common 
objects thereof. This charge is, therefore, 
laid under s. 147, Indian Penal Code. It is 
further the case for the prosecution that the 
force or violence thus used extended to the 

murder of twenty-three Police and chauki- 
dars, the plundering of property belonging 
to the said officials and to Government, the 
destruction by fire of the Police, Station 
buildings and the voluntary causing of hurt 
to various Police and ckaukidars. We have, 
therefore, charges drawn up under ss. 3802, 
395, 436 and 332, Indian Penal Code, read 
in each case with s. 149 of the same Code, 

The seventh and eighth charges, which 
affect some of the accused persons only, may 
be grouped together. They deal with the 
damage inflicted on the Railway line and 
on the telegraph wires and are framed 
respectively under s. 126 of the Railways 
Act IX of 1890 and under s, 25 of the Indian 
Telegraph Act No. XIII of 1885. 

‘There is, as a matter of fact, one further 
charge of such slight importance that it 
had been almost overlooked. It affects a 
single one of the accused, the appellant 
Sikhari, and is framed under s. 412, Indian 
Penal Oode. In substance it refers back 
to the charge of dacoity under s. 395/149, 
Indian Penal Code, in which Sikhari was 
already involved, and alleges against him, 
in the alternative, that, if he was not actual- - 
ly concerned in the said dacoity, he was at 
any rate subsequently found in possession 
of property which had been stolen in the 
course of the same. The charge is somewhat 
loosely worded and does not allege against 
Sikhari the essential point that he knew that 
the possession of the property in question 
hid been transferred by the commission 
of dacoity, but this is not a matter upon 
which we find it necessary to insist. 

Now the case for the appellants is.that 
no offence of criminal conspiracy was com- 
mitted by any persons at Dumri Khurd on 
the morning of the 4th of February 1922p 
or in the alternative that, if there was such 
conspiracy, it was not one in respect of - 
which a prosecution could be instituted 
without an order in writing by the Lccab 
Government in view of the provisions of 
section 196-A of the Indian Penal Code. To 
this contention we shall have to revert later, 
The point immediately before us is that, 
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whatever offence may or may not have been 
committed atDumri Khurd on the forenoon 
of the 4th of February 1922, it was not one 
so connected with the offences committed 
at Chaura later in the same day that it 
could’ fairly be regarded as “committed in 
the same transaction” within the meaning 
of s. 239 of the Cr. P.C. Upon this plea 
the appellants base the further contention 
that there has been a misjoinder of charges, 
sufficient to invalidate the entire trial in 
the Oourf below. We think we dono in- 
justice to Pandit Madan Mohan Malaviya, 
the very able Counsel who argued this part 
of the case on behalf of the appellants, when 
we say that if is not our impression that 
he seriously pressed this argument to the 
logical conclusion that, if we found it cor- 
rect, we should have no option but to order 
a re-trial of the entire case. He is certainly 
not to be blamed if he hesitated to face the 


possible consequences of such a contention,,. 


were it to prevail with the Court. Our 
own view of the question has been already 
indicated by the expressions we have used 
in setting forth the charges, but we should 
perhaps amplify it. When the learned 
Sessions Judge entered upon the trial of 
this case, and was faced with the question 
whether the provisions of s. 239, Cr. P. C., 
did or did not authorise him, not merely 
to try the 225 accused persons before him 
at one and the same trial, but to try them 
on each and all of the charges set forth 
against them under the order of the Com- 
mitting Magistrate, he could not possibly 
know what conclusion he would arrive at 
after hearing the whole of the evidence. He 
had to look to the case for the prosecution 
as set forth in the charges themselves. He 
was, therefore, for the reasons which we 
have already indicated, warranted by law 
in entering upon this trial of the 225 
accused on the charges as framed. The 
convictions which he has recorded are 
warranted by the conclusions at which he 
arrived on the evidence. As he had to 
regard merely the “charges,” it was not 
necessary for him to consider what the posi- 
tion would be, if he had eventually come to 
the conclusion, eitherthat no offencé punish- 
able under s. 120 B, Indian Penal Code, was 
committed by any persons at Damri Khurd 
on the forenoon of 4th February 1922, or 
thatif any offence was so committed it 
was one excluded from his cogaizance by 
s. 196-A of the Or. P. O. In any event, the 
acquittal ofall the accused persona on the 
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conspiracy charge would have removed any 
possible objection to the validity of the 
trial. It is possible that in certain events -| 
the prosecution may have to suffer the 
penalty of having attempted to prove too 
much, by seeing a verdict of acquittal re- 
corded which might otherwise haye been 
avoided, 

We do not feel that we are greatly con- 
cerned at this stage to discuss the form of 
the various charges, so long as we are 
satisfied that there has been no such mis- 
joinder of charges as to force upon us the 
duty of vindicating the law by quashing all 
the convictions upon this ground alone, and 
the consequent responsibility of considering 
the question of the ordering of a new trial 
upon such charge or charges as we might 
direct to be framed. On the case for the 
prosecution, the three groups of charges as 
we have set them forth were in respect of 
offences committed in the same transaction 
within the meaning af s. 239, Cr. P. C. The’ 
final charge against the accused Sikhari 
alone, was really in the nature of an alter- 
native to one of the others, There was 
nothing illegal in the procedure adopted 
by the Trial Court. The conception we have 
formed of our duty in this matter is that 
we ought to concentrate our attention upon 
the one substantial charge in the case. There 
is not one of the appellants now before us 
who has been convicted upon any of the 
other charges, but has been also convicted 
of the offence of murder committed in the 
course of a riot and punishable under s, 3024 
149, Indian Penal Code. In respect of any 
of the appellants against whom this charge 
is not, in our opinion, satisfactorily proved, 
but who is not entitled toa clear verdict 
of acquittal upon all the charges, the only 
offence, in our opinion, established is that 
of simple rioting punishable under s. 147, 
Indian Penal Code. This offence is set 
forth in the second of the charges framed. 
As regards the conspizacy charge there ara 
certain aspects of the case which we shall 
have to consider further, because of their 
bearing upon the important and essential 
question of the common object or objects of 
the unlawful assembly around Chaura Police 
Station referred to in the charge of murder, 
Otherwise w8 propose to concentrate our 
attention on the charge under s, 302/149 of 
the Indian Penal Code and to consider 
whether this is established against all or 
any of the appellants. The question of 
sentence can be completely and adequately 
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dealt with under that single charge. So 
far as this Court is concerned no lesser 


sentence than that of transportation for life: 


can lawfully be imposed on any accused 
person found guilty upon that charge. 
* Æ ka x ik * Ed 


On the occasion of the Wednesday market 
=the Ist of February 1922—a body of 
volunteers, thirty to forty innumber, moved 
upon Mundera and halted outside the 
village in the morning, waiting to com- 
mence operations as soon as the bazaar 
was fairly under way, The shop-keepers and 
the agents of the substantial land-owner of 
the village were on thealert. The latter 
Game out and questioned the volunteers and 
told them bluntly that Babu Sant Bakhsh 


. Singh would not allow them to interfere 


with his market. Reading alittle between 
the lines of the evidence there can be no 
doubt that any attempt at actual coercion 
on the partof the volunteers would have 
been resisted by force. Moreover, it is 
clear that word had been sent to the 
Local Police Station, for Sub-Inspector Gup- 
teshar Singh marched into Mundera. with 
a considerable body of Police and ‘chauki- 
dars. Before his arrival, however, the 
volunteers had abandoned their enterprise. 
_In face of the resolute attitude of the agents 
‘in charge of the. bazaar, the volunteers 
felt themselves too few in number to 
attempt anything. They scattered and 
most of them returned to their homes. 

Two points, however, require to be noticed. 
The leaders ‘of the volunteers, before they 
went off, distinctly told their interlocutors 
that they would return on the following 
market day (Saturday, the 4th of February) 
in such numbers as to enforce compliance 
with their demands. There is naturally 
some room for controversy as to the precise 
language used; but that it was a threat, 
-and was understood as such, is fully proved, 
not only by the direct evidence, but 
by the fact that the landholder sent a 
trusted agent to Gorakhpur to appeal per- 
sonally to the -District Magistrate for spe- 
cial Police protection for “his market on 
the following Sattirday. There can be no 
doubt whatever that such an appeal was 
made, and that it resulted in the arrival by 
train at Chauri Chaura Railway Station, at 


=æ about 9 a. m, on the 4th of February of a 


small body of armed Police, nine muskets 
in all.. 

The other circumstance, trifling i in iteelf 
but of far reaching consequence, is that a 
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few volunteers did enter the Mundera bazaar 
after the gathering had dispersed. There 
is no evidence worth speaking of that they 
actually did anything provocative, and 
we give accused génerally the benefit of 
our belief that the volunteer enterprise had 
really been given up for the day and that 
the individuals who entered the bazaar 
did so on private business of their own. 
Unfortunately, their mere presence in the 
bazaar proved, under the circumstances, to 
be provocative. Sub-Inspector, Gupteshar 
Singh reached Mundera under the impres- 
sion of an emergency calling for action on 
his part and he found the persons in 
charge of the bazaar excited and alarmed, 
There is some conflict of evidence as to | 
the details of what followed. Indeed the one 
witness from whom one would have expect- 
eda clear and co-herent account, Police 
Constable Siddiq (the one Constable who 
survived the massacre) is confused and 
self-contradictory. Taking the evidence 
as a whole, it seems clear to us that the 
Sub-Inspector was, at some time in. the 
forenoon, at the office of the local land- 
when certain volunteers were 
brought before him by Policemen who had 
found them in the bazaar. There were 
probably only two of them ; there may have 
been three or four, but oné of them was 
certainly the accused Bhagwan Ahir, whom 
we have spoken of the “ drill-instructor.” 
The Sub-Inspector spoke roughly to the 
volunteers. His wrath was particularly 
directed against Bhagwan, whom he abused 
for drawing a pension from Government 
while taking an active part in an “ unlawful 
association,’ whose ostensible object was 
the overthrow (no matter by what means) 
of the Government whose salt he was eating, - 
There is an allegation that Bhagwan answer- 
ed insolently; there is also a suggestion 
that the Sub-Inspector was in some way 
further inflamed against the man by one 
of the landholder’s agents named Raghubar 
Dayal. What we are certain .of is that the 
Sub-Inspector thoroughly lost his temper 
and struck the man; we hold it proved 
that he gave him two cuts with a light 
cane, and he very probably also struck him 
with the open hand. 

Bhagwan and any volunteer or voluntéers 
with him thereupon decamped and left 
Mundera altogether. No arrests were con- 
sidered: necessary by the Sub-Inspector and 
no Official report was ever made as to any 
collision on.that date between the Police 
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and volunteers. A curious factis that we. 
shave it, not only from the evidence of 
Siddiq but from a statement made by the 
accused Bhagwan himself (Ex. 226), that 
the latter voluntarily presented himself at 
the Police Station the following morning 
(the 2nd of February) and had an explana- 
‘tion with Sub Inspector Gupteshar Singh. 
As might be expected the accounts of this 
explanation differ somewhat; but they 
agree to this extent, that explanations and 
apologies were tendered and received and 
that, as between the principal actors in 
this episode, the unfortunate incident seem- 
ed to have been brought to a conclusion 
satisfactory to both parties. 

There were nevertheless other interested 
parties who saw in the Sub-Inspector’'s loss 
of temper and his unjustifiable action a 
lever which might be worked with impres- 
sive results. For what immediately follow- 
ed we turn to the evidence of the approver. 
Sikhari. We agree with the learned Ses- 
sions Judge that this man was endeavour- 
ing to earn his pardon by making a clean 
breast of all facts within his knowledge. 
We find moreover abundant corroboration 
of all matters . ia his evidence which 
strike us as essential. He tells us that on 
the evening of the thwarted ent:rprise 
at Mundera, that ison Wednesday, the Ist 
of February 1922, there was a small 
‘gathering at his house. Bhagwan Ahir was 
present, andso also were ringleaders such 
as Nazar Ali, Lal Mohammad, Mahadeo, son 
of Thag, and Ramrup (barhai). - What 
Sikhari understood from the conversation 
which followed was that, not Bhagwan only, 
but Mahadeo and Ramrup as well, had been 
-beaten by Sub Inspector Gupfteshar Singh. 
It was asserted that Babu Sant Bakhsh 
Singh (the owner of the Mundera bazaar) 
had caused them to be seized and brought 
to his office at Mundera, where they were 
” beaten by the Police. On this it was agreed 
that letters should be sent out to volunteer 
associations in neighbouring villages, with 
a view to their assembling in a body strong 
enough to warrant them in paying a visit 
to the Sub Inspector and “asking him why 
he had beaten our men.” Early on the 
following morning (Thursday, the 2nd of 
February 1922) the same persons came 
together again at Shikari’s house and as 
the officials and ringleaders were illiterate, 
a body of eleven, the witness Nakched 
P. W. No. 125), was employed to transcribe 


‘ye copies of a letter to be sent out asa | 
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summons to neighbouring volunteers. 
There was some distussion as to the actual 
place to be chosen for the proposed 
gathering. Someone seems to have observ- 
ed, shrewdly enough, that if this were fixed 
in the immediate neighbourhood of Chaura 
Police Station, the Sub-Inspector would 
break up the gathering by ` arresting 
the volunteers piecemeal as they arrived. 
Eventually a threshing floor ate Dumri 
Khurd, in the immédiate neighbour- 
hood of Sikhari’s house, was fixed upon 
for the meeting place. It was determined 
that the volunteers should first march to 
Chaura Police Station to settle their differ- 
ences with Sab-Inspector Gupteshar Singh 
and thence proceed northwards to the 
Mundera bazaar in ordér to impose their 
will on the re-calcitrant shop-keepets of 
that’ place. There would thus be a long 
day's work before them, which could scarce- 
ly be undertaken fasting. Arrangements 
were, therefore, made for the collection of 
supplies in the shape of raw sugar which 
could be distributed to those attending the 
meeting. We have independent evidence 
that this wasactually done, The five letters 
actually issued were to serve as summonses 
for five hundred to seven hundred and 
fity men; but we note with interest that 
Sikhari says they were confident from the 
outset that more than this number ‘would 


assemble once the news got abroad. They- 


expected a gathering of between two and 
three thousand men. 


‘The boy Nakched was perhaps a little | 


cohfused under the stress of a severe cross- 
examination; butin the main he has told a 
consistent story, and wehave no doubt he 
was trying to tell the truth to the best of 
his’ recollection. The account which he 
gave to the Investigating Police on the 16th 
of February 1922 (vide Ex. 133) of the 
contents of the letters he was required to 
write was given while his memory was still 
fresh. Asasummary ofthe essentials of the 
message it isin complete accordance with 
the evidenze Subseqnently given by the 
witness and we are prepared to accept it as 
an accurate Summary. It runs as follows: 

“The Sub-Inspector of Chaura seeks out 
and beats the volunteers; therefore bring all 
your volanteers to Dumri. We will go and 
enquire from the Sub-Inspector why he 
makes a practice of beating the volunteers; 
if he wants to send us to jailor to arrest'ug 
he may do so with all of us.” . ° 

The meaning of this last pharse is obyioug 
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enough: the volunteers were to assemble in 
such numbers as to make it palpably 
preposierous for the Sub-Inspector to at- 
tempt to arrest all of them. It was suggest- 
ed inargument that we ought to see in 
these wordsa declaration beforehand, on the 
part of the ledders of the volunteers, that 
one and all of them would abide faithfully 
by their pledge to absolute non-violence 
submifting meekly to arrest or to any other 
action which the Police might taken within 
the limits of their lawful authority. We are 
impressed rather with the ironic turn of the 
phrase and its dangerous implications. The 
volunteers had only to assemble in suffici- 
ent numbers, and to be resolute enough in 
their determination that nothing should 
“be done to any oneof them which was not 
done to the whole body and they impose 
their own will; the arresting of even a couple 
of thousand men was a known impossibility. 
In his evidence at the Sessions trial Nak- 
ched attempts a somewhat fuller statement. 
As we read his evidence, he purports to give 
from memory a complete transcript of the 
letters. In this version we find the pro- 
vocative statement that the Sub-Inspector 
is seeking out the volunteers in order to 
beatthem. Theclosing phrase appears in 
a confused form, with areference both to 
beating and to imprisonment, The essential 
point remains the same: there was to be 
no beating of individuals, no arresting of 
individuals. In this version, however, there 
“jis a reference to a further object for the as- 
sembly; they were to go on to Mundera and 
“stop the sale of fish and of meat. 
We donot think it would help the de- 
fence if we were to insist on this fuller 
account of the contents of the letters as it 
appears at page 543 of our printed record 
„and we area little sceptical as to the capa- 
city of this boy of eleven to re-produce 
the entire contents from memory, We 
think it safer to stand by the summary of 
essentials which he gaye while his memory 
was comparatively fresh. , The volunteers 
were summoned to Dumri’ Khurd on the 
strength of a preposterously exaggerated 
account of the assault committed by the 
Sub-Inspector, on the accused Bhagwan ; 
the immediate object of. the assembly was 
that they should march in an® organized 
wpody to Chaura Police Station and ask the 
_ Sub-Inspector what he meant by it. The 
meeting was fixed for Saturday emorning, 
the 4th of February 1922. 
In the interval, further action was taken 
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about which Sikhari apparently knows little 
or nothing, but as to which thereis plenty 
of evidence. The accused Lal Muhammad 
sent ina report to the District head-quar- 
ters of the Khilafat Committee at Gorakh- 
pur. The-evidence on this point consists 
partly of documents seized by the Police, 
when they raided the Khilafat Office on 
the 5th of February, and partly of the evi- 
dence of various members of the Executive 
Committee of the Khilafat at Goxsakhpur, 
whom the prosecution put into the witness- . 
box one after another; in the hope of getting 
at the whole truth concerning this import- 
antaspect of the case. We do not feel that 
any very substantial measure of success 
has been attained. On one matter of detail 
there is a distinct conflict of testimony. 
Maulvi Subhanullah (P. W. No. 134), seems 
positive that Lal Muhammad either brought 
his written report to Gorakhpur himself, 
or at any rate followed it up by a personal 
The Secretary of the Khilafat Com- 
mittee, Muhammad Sulaiman Adhami (P. 
W. No. 170), does not think that Lal 
Muhammad came to Gorakhpur in person, 
and is positive that Maulvi Subhanullah is 
making a mistake if he says (as he appa- 
rently does) that Lal Muhammad was sent 
from that gentleman’s house, to the office 
of the Khilafat Committee with his letter, 
or written report in hishand. There isa 
conflict of evidence also as to whether 
the paper, Ex. 95, is this report in origin- 
al; indeed we are in some little doubt as 
to whether Lal Muhammad or any other 
volunteer had the capacity to draft such a 
document.: We are beyond all question 
dealing with the testimony of reluctant 
witnesses, who were as economical of the 
truth as they dared to be. Certain facts 
are, however, fully established, Lal Muham- 
mad did cause to be conveyed to the office 
of the Khilafat Committee a letter or report 
of which Ex. 95 is at any rate a correct 
transcript. This report was sent in by 
hand, so that the information it conveyed 
could be, and undoubtedly was, supple- 
mented by oral communication with the 
person or persons who carried it. The 
communication was one which called for ` 
an immediate answer: if any written 
answer was returned it has disappearéd, 
nor canany trace of it be discovered in 
the correspondence registers of the Gorakh- 
pur Khilafat Committee. Some sort of 
answer, oral or written, or both, was un- 
questionably returned. 
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The letter, Ex. 95, is to the effect that 
two volunteers, while peacefully engaged 
about their own marketing (the name of 
the bazaar is, not given), had been seized 
and severely beaten by the officer-in-charge 
of the Local Police Station. “We, therefore, 
report this matter to your worships,” the 
letter concludes, “in order that you may 
come and investigate the matter, It is 
because of your worships that we (ham-log, 
4. e„ the local volunteers) have not cum- 
mitted any offence of any sort, for whatever 
action we take will be after inquiring from 
(you) our superiors.” A book has been 
produced (Ex. 92) which purports to be the 
abstract register of correspondence received 
at the office of the Khilafat Committee at 
Gorakhpur: this register the witnesses 
called from that Committee have (not with- 
out some apparent shuffling and hesitation) 
admitted to be genuine. In this register 
there isan entry under date the 2nd of 
February, 1922, of a letter received from 
Lal Muhammad, Secretary, Chauri Chaura, 
the recorded summary of which is to the 
effect that the Sub-Inspector in charge of 
Chaura Police Station has severely beaten 
two volunteers, and the “people of that 
place ” were ready to assault the Police in 


return, “but had been with diffieulty re- 


strained.” It need scarcely be pointed out 
that this is not an accurate summary of 
Ex. 95. There are various points about 
the appearance of Ex. 92 calculated to sug- 
gest a doubt whether this is really the 
correspondence register, as kept up in the 
regular course of business. No abstract 
register of correspondence issued from the 
Gorakhpur Khilafat Office is forthcoming; 
and in face of the description of the book 
Ex. 92 in its own heading we are not 
prepared to accept the belated assertion of 
Niaz Ahmad Arif (P. W. No. 172) that this 
Exhibit isin facet the only register main- 
tained at that office for correspondence re- 
ceived and correspondence issued. 

In considering the inference to be drawn 
ffonr this peculiar state of the evidence we 
bear in mind the fact that no official or 
member of the Executive Committee of the 
Khilafat at Gorakhpur is now on his trial 
pefore us ; but we are very definitely called 
upon to form an opinion as to the objects 
with which the National Volunteers assem- 
bled at Dumri Khurd on the morning of 
4th of February and as to the resolutions 
come to at that gathering before the meet- 
ing proceeded to take action in pursuance 
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of the same. Looking at the matter from 
this point of view, we feel bound to re- 
cord our opinion that the whole truth has 
not been disclosed in tho evidence produc- 
ed at this trial ‘as to the communications 
which passed between the Ezecutive Com- 
mittee of the Khilafat at Gorakhpur and 
the local leaders of the National Volunteer 
associations in the neighbourhood ofChaura . 
in the course of the 2nd and 3rd of Feb- 
ruary 1922. In particular, we do not believe 
that any written answer was ever returned 
by or on behalf of the said Executive 
Committee to the communication received 
from Lal Muhammad. We strongly sus- 
pect, to putit mo higher, that the register 
of correspondence issued from that office 
has disappeared, not because of anything; 
which it did contain but because of what 
it did not contain; that is to say, be- 
cause no entry appeared therein of any 
written answer to Lal Muhammad’s repért. 
It follows that an oral answer was returned 
and that it was of sucha character that 
those responsible for it could not venture 
to reduce it to writing. Our suspicions on 
this point are strengthened by cartain evi~- 
dence, which will be noticed in due course 
as to what took place atthe meeting at 
Dumri Khurd. These considerations. 
warrant us in putting upon Lal Muham- 
mad's letter the sinister interpretation of 
which it is undoubtedly susceptible. In 
substance and in effect this accused report- 
ed to his “office” at Gorakhpur that the 
local volunteers had been roused by the 
outrageous conduct of the Sub-Inspector 
of Chaura to such a state of indignation 
that, ifthe officials would only give the 
word, they were prepared to teach that 
officer, and the Police generally, a signal 
lesson : and requested that some one should 
be sent down to look into the matter. 


The reply to this communication was, 
as we believe and have already said, sent 
by word of mouth. ‘The positive evidence 
as to its purport is to be found in the 
depositions of one ortwo “Khilafat” wit- 
nesses, who say that it was to the effect 
that the volunteers should be patient. If 
they were*speaking the truth, and a written 
answer had been returned to this effecte» 
we are confident that either the writing. 
itself would be forthcoming, or reliable ` 
secondary evidence as to its purport. We 
are driven to form our opinion on this. 
point from the evidence as to what actually 
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took place on Saturday, the 4th of Feb- 
_ruary. 

. From early morning on that day pre- 
parations were made at Dumri Khurd for 
the expected gathering. The place chosen 
wasa threshing floor in front of the house 
of. the accused, Behari (Pasi). The local 
volunteers arranged the ground, sacking 
being spread to provide seating accommo- 
- dation for the central group of leaders, 
Some modest provision was made for refresh- 
ments by way of baskets containing raw 
sugar. Flowers were collected and made 
into garlands for the adornment of those 
whom the assembly - might particularly 
desire to honour. From about seven in the 
morning a steady stream of volunteers 
began to flowin. There is evidence scatter- 
a ed about the record, in the depositions of 
witnesses from various villages within a 
radius of several miles from Dumri, which 
shows the manner in which these men had 
been summoned by messages and mustered 
in little groups of half a dozen or so, 
before marching for the appointed rendéz- 
vous, Harpal, the village watchman of 
Dumri (P. W. No. 34), had received instruc- 
tions beforehand. He watched the pro- 
ceedings ùntil two or three hundred men 
were collected, ascertained from the general 
trend of the conversation that the intention 
was to march on the Mundera bazaar and 
then slipped away to report‘the matter at 
Chaura Police Station. 
teers were still streaming in when he left 
Dumri Khurd. The approver Sikhari (P. 
W. No. 1), estimates that five or six hund- 
red men had come together by about 8 am. 
and that the numbers had increased to 
about one thousand when the meeting was 
brought to a close by the organized body 
of volunteers setting out for Chaura Police 
Station. So far as we have been able to 
check this estimate by the evidence of 
other witnesses, it certainly does not appear 
excessive: we are satisfied that the men 
who set out from Dumri Kaurd for Chaura 
Police Station were at least one thonsand in 
number, and may well have been fifteen 
hundred. 

For the proceedings at this meeting, 
generally spoken of i in the evidence and in 
the judgment as“the Dumri S&bha,” we 
«bave before us a very considerable body of 
evidence, In the first place, we have the 
depositions of the two approvers,’ Shikari 
and Thakur. Next we find references to 
this matter in statements made under s. 164 
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of the Or. P. C., to a Magistrate, before 
the commencement of the enquiry pre- 
liminary to commitment, by a number of 
accused persons. The most important of 
these are the statements of Ramrup Barhat 
(Ex. 225), Bhagwan Ahir (No. 226), Mahabir 
Saithwar (No. 246) and Raghubir Sunar 
(No. 251). “In the third place, we find more 
or less detailed accounts of the affair from 
three witnesses, Jakat Narain Pande (P. W. 
No. 91), Bhawani Prasad Tewari «<P. W. 
No. 25) and Shankar Dayal Rae (P. W. 
No. 102). Itis quite beyond question that 
these three men were present at -the occur- 
rences they profess to describe. The first 
strikes us as the sort of vain and irres- 
ponsible busy-body whom one so often 
finds thrusting himself to -the front in con- 
nection with some political or social 
movement. The reception. he met with on 
his first arrival at Dumri is enough to show 
that the peasantry of the neighbourhood 
not only respected his caste and were 
inclined to take him at his own valuation 


-as a professor of religion but looked upon 


him as a person of some authority in 
connection with the non-co-operation move- 
ment, We see no reason to believe that he 
was ever accepted as such by the organizers 


-of the Congress or Khilafat movement in 


Gorakhpur itself; nor on the other hand 
do wesee any real ground for regarding ` 
him as a Police spy, though he was accused 
of being one by indignant volunteers before 
the meeting at Dumri was over. His own 
account of what took him to Damri is that 
he hastened tothe place as soon as he heard 
what was going on because he had formed 
a low opinion of the character of local 
volunteers and was persuaded (from what 
had happened at Mundera on the prévious 
Wednesday) that they were going to get 
themselves into trouble by acting contrary 
to the true precepts of non-violence as 
laid down by “ Mahatmaji” Gandhi. He 
naturally tries 10 put his own conduct in 
the most favourable light, and we are not 
greatly concerned to inquire how far honegt 
zeal for what he thought right, mingled 
with mere curiosity and a desire to gratify 
his self-importance in determining his con- 
duct. Hecertainly did go to Dumri ang 
he does seem to have exerted himself, to 
the best of his ability, to prevent mischief, 
Bhawani Prasad is a land-holder and 
village headman of Pokharbinda, a hamlet 
which had sent a contingent of volunteers 
to Dumri, He was on friendly terms with 
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Sub-Inspector, Gupteshar Singh and was 
sent for to the Police Station on the Satur- 
day morning. He was relieved to find the 
small contingent of armed Police arriving 
from Gorakhpur, and he went to Dumri, 
on the Sub-Inspector’s suggestion, to see 
what was really happening and to warn 
the volunteers that they had better abandon 
whatever enterprise they were meditating, 
whether against Chaura Police Station 
or Mundera bazaar, especially in view of 
this re-inforcement which the Police had 
received. Rae Shankar Dayal is a resident 
ofthe Ballia District who was making a 
living in Gorakhpur out of District Board 
contracts and a contract which he held in 
`. eonnection with the Mundera bazaar. It 
was his interest.in this matter which took 
him to Dumri ta see what the volunteers 
were really doing. He has played an 
ambiguous partin this trial and portions 
of his evidence have been severely com- 


mented on by the learned Sessions Judge. ` 


We are satisfied that he may be regarded 
as a witness distinctly friendly to the accus- 
ed persons. 

The effect of this evidence as a whole is 
to corroborate the account of the meeting 
at Dumri given by the approver Silhari, 
at least in its broad outlines, sufficiently 
to enable us to feel certain of its straight- 
forwardness and general accuracy. Of the 
present accused, the men who took the 
lead were Nazir Ali and Lal Muhammad; 
also, in a lesser degree, Shyam Sunder and 
Abdulla alias Sukhi; with these must be 
placed Sikhari himself, a man of the name 
of Indarjit whom the Police had not been 
able to arrest up to the time of the trial in 
the Court belowand an ‘ascetic with a pair 
of tongs, an article commonly carried by 
religious mendicants of a certain class.” He 
is frequently referred to in the evidence; 
and was probably a mischief-maker from a 
distance. No one seems to know his name. 
Jagat Narayan Pande and Shankar Dayal 
were cordially received on their arrival, 
garlanded and permitted to : address the 
meeting. The latter was apparently mis- 
. taken for some emissary from head-quarters 
whom the volunteers were expecting, under 
the, description of “the Abrauli Babu.” 
Both tried to persuade the gathering to 
“break up and to abandon their expressed 
intention of proceeding in a body to Chaura 
Police Station and Mundera bazaar. Jagat 
Narayan especially exerted himself in this 
sense, appealing to the precepts of Gandhi- 
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ji" and to the faet that armed Police 
had reached Chaura. He was violently 
opposed by Nazar Ali, aleco by Lal Muham-. 
mad, Shyam Sundar and Abdulla alias 
Sukhi, He was told that he was no better 
than a Police spy, ridiculed, abused snd 
finally turned out of the meeting with 
contumely. Eventually Nazar Ali cariied 
the entire meeting with him in a resalution 
that they were to march in a body, fist 
to Chaura Police Station, to ask the Sub- 
Inspector why he had beaten two volun- 
teers, and thence to Mundera bazaar to 
stop the sale of intoxicants, of meat and of 
fish. These objects were to be pursued un- 
flinchingly and carried through in ihe 


‘teeth of any opposition that might be en- 


countered, No one was to start on the ex- 
pedition who was not prepared to venture 
his life on the hazard. When challenged’ 
to do so by Nazar Ali, all those present 
bound themselves by oaths to: persevere 
to the end. Anyone who turned back after 
setting forth with the rest was to be con- 
sidered, if a Hindu, to have eaten cow's 
flesh, if a Musalman, the flesh of swine. 
What may be a coarse variant of the oath, 
but is more likely to be a description of 
any defaulter, is mentioned by Sikhari 
as particularly applicable to anyone “who 
should retreat from before the bullets at 
the thana.” The assembly was a large 
one and itis edsily conceivable that more 
than one form of oath was used, The 
coarser one, be it oath or description, was 
abhorrent in its terms and might well 
appeal more particularly to those elements 
in the crowd, drawn from the lowest 
strata of society, which are abundantly 
En in the list of appellants before 


"On all the points hitherto set forth the 


evidence as to the proceeding at this’ 


Dumri Sabha is clear, consistent and over- 
whelming. There remains, however, one 
detail which calls for separate consideration. 
When Sikhari made his first statement be- 
fore a Magistrate on the 16thof March 1922, 
he said, speaking of a, late stage of the 
meeting “In the meantime two Muham- 
madans, one of whom was wearing spectacles, 
came there, I do not know where they 
lived. They took outa piece of paper and 
began to read it. 


‘In this song thenames of Muhammad Ali 


and: Shaufat Ali were ‘uttered, again and 
again, and it was about their imprison- 
ment. Alter singing the song they went 


* 


Then they began tosing. ~œ 


: 89 follows:—‘Lectures: 
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away to the west. Then we got up and pass- 
ing alongthe raised bordersof the fields 
ereached the road.” In his evidence at the 
trial, after speaking of the ejection of Pandit 
Jagat Narayan from the meeting and the 
departure of Rai Shankar Dayal--it is 
curious to note that he ignores Bhawani 
Prasad altogether—Sikhari goes on to state 
—“Two other men came, one wearing green 
glasses who was of my stature, but older, 
about 32, who fromhis words appeared to 
be a Musalman; the other was younger than 
J—I cannot say whether he was a Hindu or 
a Musalman. The man with glasses began 
to read from a slip of paper singing ‘we are 
going for two years each. We understood 
going to jail. Then Nazar Ali stood and 
publicly administered an oath.” 

On the 13th of March 1922, the accused 
Bhagwan Ahir made astatement before a 
Magistrate, which contains, the following 
passage:—“ Then two Muhammadans wearing 
spectacles came there. They began to sing 
a song describing the deeds of Shaukat 
Ali and Muhammad Ali. On hearing the 
songall became angry and said, “Come, we 
will all go to the thana.”. 

Four days later the accused Mahabir, son 
of Lalsa Saithwar, in a statement similarly 
recorded, told the Magistrate: — “Two Musal- 
mans came there. One of them was wear- 
ing spectacles and the other had a beard. 
They came there and began to sing. After 
this all the volunteers, who were about 
three thousand, got up and started from 
there crying out, Mahatma Gandhi ki jai.” 

The accused’ Raghubir, son of Jaddu, is 
a sunar by caste a manof higher social 
position than the bulk of the accused. On 
the 4th of March 1922, he told a Magistrate 
were delivered. 
There was a Babu who in his lecture said 
that we should not go either to Mundera 
bazaar nor to the Police Station. If we 
went in a body there would be ariot. But 
no one listened to hih. A Miyan, whose 
name and residence I do not know, deliver- 
ed a lecture and asked his hearers whether 
they were ready to die. They replied that 
they were ready, Then all started from 
there.” i : 

It would be quite possible fer ns on the 
evidence which we have already reviewed, 
to record our finding as to the nature of the 
agreement come ta by the volynteers as- 


` gembled at Dumri Khurd and whether that 
. agreement did. or did not amount to a 


criminal conspiracy. We think it better, 
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however, to proceed with the narrative of 
events. The evidence as to what the volun- 
teers agreed amongst themselves to do can- 
not be altogether dissociated from the evi- 
dence of what they actually did. We shall 
have to consider, in connection with certain 
statements madeby the approvers Shikari 
and Thakur, if their testimony is or is 
not borne out by the subsequent conduct 
of the volunteers. 

Up toa certain point there is “no room 
for controversy as to the course of events. 
When the volunteers left the threshing-floor 
at Dumri, they made their way along the 
field boundaries to the broad, unmetalled 
road which runs from Gorakhpur to Deoria, 
by going eastward along which they would 
come to the Chaura Police Station, rather 
less than two miles distant. On this road 
the men were got into some sort of rough 
formation, The services of drill-instructor 
Bhagwan were requisitioned for this purpose. 
Flags which had been prepared beforehand 
were sent to the front and the crowd began to 
move under the guidance of their “officers,” 
who halted them and moved them on again 
by the sound of whistles. They were in an 
excited mood, continually raising trium- 
phant cries and acclamations. Asa point 
roughly about half way to Chaura they came 
toBhopa bazaar, where a road branches 
off to the left that is to say in a northerly 
direction, towards a Railway crossing, be- 
yond whichit leads directly to Mundera 
bazaar. This was the route which the crowd 
would have followed if they had not resolv- 
ed to visit Chaura Police Station before 
going to Mandera. At this point they were 
met bythe witness Awadhu Tewari a servant 
of Babu Sant Bakhsh Singh, the proprie- 
tor of the Mundera bazaar, The evidence 
of this witness as to what he saw at Bhopa 
corroborates Sikhari. The approver says 
that by that time the crowd had swollen to 
a total of 2,500 or 3,000 men. Awadhu 
puts the number considerably higher, but 
is probably exaggerating. He says the 
crowd came towards him carrying flags and 
raising triumphant cries. The leaders ap- 
peared to him to be the accused Nazar Ali 
and Shyam Sunder and the approver 
Sikhari. He gives an interesting and 
obviously genuine account of his conversa- 
tion with them, when he endeavoured to - 
persuade them to turn back or to disperse. 
Nazar Ali spoke with great insolence and 
remarked in an ironical tone that he was 
going on to the Police Station to get a beat- 
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‘Ing. He raised his flag and the crowd 
moved on, still crying out “Victory”, The 
witness hurried to the Police Station and 

_ told the Sub-Inspector what he had seen. In 
the meantime the crowd moved on as far 

“asa building often referred to in the evi- 
denee as the factory of Lala Halwai. This 
brought them close to the Police Station 
enclosure which lies in an angle, where a 

short length of metalled road turns north- 

ward frem the highway between Gorakhpur 
and Deoria and leads toa Railway crossing 
and the bazaar of Ohaura, beyond which it 
proceeds to Mundera bazaar. The Police 

. Station enclosure extends practically from 
the Gorakhpur Deoria highway on the south 
to the Railway crossing and the line of the 
Railway on the north side. The entrance 

to the Police Station is on the east, that is to 

say opening on to theshort length of metal- 

. led road leading northwards from the high- 
way to the level crossing. Opposite this 
entrance, and across the metalled road,-were 
a few buildings, including the private 

` quarters of the Sub-Inspector in charge of 
the Police Station. According to Sikhari 
the crowd was continuously increasing in 
numbers as they moved from Bhopa bazaar 
towards Chaura. We unhesitatingly accept 
his evidence as proving that when the crowd 
came to a halt beyond Lala Halwai's factory 
it was over 3,000 strong, Sikhari says “they 
were in ranks overflowing the road on either 
side,” He adds :—‘‘'When we came to the 
factory we knew there was danger and that 
there was a guard with guns at the thana 
(Police Station). We were ready to sacrifice 
our lives. We saw that the darogha (the Sub- 
Inspector in charge of the Police Station, 
1. e, Gupteshar Singh) was standing with 
Police and chaukidars. We supposed he 
was standing there to beat us. We went 
on because we considered ourselves to be 
in overwhelming numbers; and what could 
he do to us.” Weought perhaps to explain 
that the vernacular word used by the wit- 
ness, which had been translated “to beat,” 
is a word of wide significance, meaning 
also “to strike” and even “to kill: it would 

-undoubtedly include striking with bullets 
or other missiles as well as the infliction of 
blqws in hand-to-hand combat. 

To resume our narrative: at this point the 
witness Sardar Harcharan Singh came for- 
ward from the direction of the Police Sta- 
tion to meet the crowd. A conference took 
place between him and their leaders. He 
estimates the number of the crowd at three 
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to four thousand. Their leaders appeared 
tohim to be Nazar Ali, Shyam Sunder, 
Sikhari and the unknown ascetic carrying 
a pair of tongs who has been referred to 
elsewhere. He found the crowd in a singular 
state of fierce excitement. He says their 
leaders addressed himin a tone-which was 
anything but respectful. They told him 
plainly that they were resolved at all costs 
to go to the Chaura Police Stationand thence 
through the Chaura bazaar, through the 
village of Bale, to Mundera bazaar. The 
witness persuaded them to wait while he 
went to speak with the Sub-Inspector. It 
must be remembered that the Police occupi- 
ed at this moment a position which was 
strategically sound. They were drawn up 
across the highway, the breadth of which 
would presumably be commanded by the 
muskets of the armed Police. These were 
the men on whom Sub-Inspector Gupteshar 
Singh would have torely in the event of 
an encounter. The four or five men of the 
Civil Police whom he seems to have kept 
about him would scarcely count for any- 
thing as a fighting force. Hehad with him 
also, so far as we can gather, 40 or 50 
chaukidars or village watchmen, being in 
part men whom he may have called in to 
the Police Station that morning in anticipa- 
tion of trouble, and in part men whose turn 
it was to go tothe Police Station on that 
day to draw their pay. These men were 
efficiently enough armed for an encounter 
atclose quarters with the brass-bound lathis 
of stout bamboo which formed part of their 
official equipment. They were, however, a 
mere collection of village watchmen, wholly 
unused to acting together in numbers, The 
records of dacoity cases in this Court afford 
abundant evidence of the slight reliance | 
which can be placed upon an assemblage 
of village watchmen as a fighting force, 
On the other hand no one who examines 
this record can fail to realise something of 
the impression produced on the minds of 
those who saw thé crowd at close quarters, 
not merely by their numbers but by the 
spirit which animated them. Bhawani 
Prasad after seeing them at Dumri advised 
the Sub-Inspector to bow his head to the 
storm and let the day go by. He evidently 
believed that successful opposition to the 
march of the volunteers was out of the 
question; that it would be better to let 
them work their will, for that one day, in 
Mundera bazaar and to see what could be 
done subsequentlyein the way of re-estab- 


106 
lishing order. Sardar Harcharan Singh was 
deeply perturbed. We do not think that 
anything in his conduct bears out the im- 
putations of treachety and double-dealing 
which have been cast upon Lim. He return- 
ed to the Sub-[nspector, after his interview 
with the leaders of the volunteers, with the 
conviction plainly on hia mind that there 
was ng stopping these men if they moved 
forward, as they were evidently: determined 
todo. We take it that there was percepti- 
ble in the spirit of this crowd that sort of 
magnetic fores which the ancient Greeks 
ascribed to supernatural influence, and 
which has often been noted as emanating 
from an army destined to be victorious in 
an impending encounter.’ Psychologically 
it has its basis in the recognition on the 
part of each member of the force that those 
around him are animated by the same reso- 
lution which hé feels in himself: he knows 
that if he electsto go forward, he will not 
go forward alone, Sardar Harcharan Singh 
believed that he could exercise sufficient 
influence over the crowd and its leaders to 
ensure their marching, peacefully and with- 
out disorder, past the Police Station, if they 
were allowed to proceed in this way towards 
their destination at Mundera bazaar. He 
apparently received some assurance to 
this effect from the leaders, He says that, 
in communicating his views to the Sub- 


Inspector, he suggested that it would be’ 


easier “to deal with the crowd” after they 
had passed the Police Station. 

If Sub-Inspector, Gupteshar Singh had 
followed resolutely the plain ‘dictates of 
duty, if he had continued to bar the road 
against the advance of the crowd and had 
offered them a reasonable tims in which to 
disperse, under threat of opening fire in the 
event of their refusal, his chances would 
‘have depended on the possible intimidating 
effect of two or three volleys delivered at 
close quarters into the crowd massed along 
highway and “over-flowing.” ag Shikari 
says, “the road on eitber side.” If the 
crowd broke in panic, the. miscellaneous 
force of chaukidars might have been useful 
enough in completing their dispersal, and 
possibly in arresting their leaders. If the 
-resolution of the crowd held firm, we very 
much doubt whether, with thè force and 
with the weapons at his disposal, Sub- 
Inspector Gupteshar Singh could have 
prevepted the dispersal of his“ force by 
sheer weight of numbers, their isolation 
and subsequenf massacre, 
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_ The matter was not put to the. test. The- 
unfortunate Sub-Inspector is not to be 
blamed, or at any rate to be severely blam- 
ed,if his resolution gave away. He had to 
consider, not only the chances of an actual 
conflict, but the subsequent justification of 


“his own action against the flood. of adverse 


criticism which would undoubtedly have 
been let loose upon him. He accepted the 
advice of Sardar Harcharan Singh, with- 
drew his force from across the highway 
and fell back within the Police enclosure. 
From that moment he and those with him 
were doomed. The crowd so far kept their 
express or implied compact with Sard r 
Harcharan Singh, that they moved in more 
or less orderly formation along the highway 
to the south of the Police Station and, 
turning to their left, began. to file past the ~ 
thana gate towards the Railway crossing, 
and on beyond-into the Chaura bazaar, 
From this point we have to deal with | 
evidence about which there has been some 
controversy. We think it useless to enter 
upon a detailed analysis ofall the items of 
evidence upon which our conclusions are 
founded. Certain matters of detail must 
remain in doubt; but as to the main course 


_of events we believe it possible to formulate 


conclusions quite sufficient for the deter- 
mination of all the issues set before us. 

It must be remembered that, when Nazar 
Ali and Lal Muhammad called the volun- 
teers together, they had not done so merely 
in order to carry. out their previous threats 
against the vendors of intoxicants, of meat 
and of fish in the Mundera bazaar. They 
had got together their men on the under- 
standing that they were to go to Chaura 
Police Station and have it out with the 
Sub-Inspector about the matter of the 
beating of the volunteers. We know that 
highly exaggerated statements had been 
put about on this subject. Accordingly, 
while numbers of the crowd were continu- 
ing on their-way towards the Railway cross- 
ing and Mundera bazaar, some of their 
leaders, with a considerable body of follow- 
ers, came to a halt in front of the oben 
gate of the Police Station and demanded to 
see the Sub-Inspector. Matters about which 
there has been considerable controversy ` 
are the numbers of the men who thus c&me 
to a halt and the question whether, as the 
movement of the crowd continued, there 
was ever at any moment a perceptible 
interval of space between the group which 
was halted in front of the Police Station and 
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the rest of the crowd. It cannot appear 
surprising to any one who endeavours to 
. forma mental picture of the scene that 

the available evidence on question of 
this sort should be conflicting. We are 
prepared to believe that the number of 
those who definitely halted in front of the 
thana gate, to haveit out with the Sub- 
Inspector, did not exceed three hundred. 
Events moved rapidly : a crowd of three to 
four thoysand men cannot get along. very 
fast by a narrow street and over a Railway 
crossing; we very much doubt whether 
. there was at any moment a clear interval of 
space between those who were still moving 
on northwards and those, who, whether of 
set purpose or out of mere curiosity, linger- 
ed about the eastern front of the Police 
Station. The evidence satisfies us that the 
demand for an explanation in the matter of 
the beating ofa volunteer, or of volunteers, 
was made in insolent and over-bearing tones 
and that Sub-Inspector, Gupteshar Singh 
adhered to the policy which he had adopted 
by speaking thecrowd fair. He told them 
that the man whom he-.had beaten (the 
accused Bhagwan) was not a brother of 
theirs; thathe was a Government pension- 
erand might, therefore, fairly be regard- 
ed as subject to his (the Sub-Inspector’s) 
authority. There are statements here. and 
there on the record which attribute to the 
Sub-Inspector words and. expressions of 


more abject apology. Whatever he said, 


his remarks were received by the crowd, 
not merely with satisfaction, but with 
insolent and mocking triumph. : Numbers 
of witnesses depose to a coarse jest which 
passed from mouth to mouth in the crowd, 
no doubt with slight variations of form, 
ascribing abject terror to the Sub-Inspector 
personally, to the Police generally and 
even to that abstract entity referred to 
as “the Government.” Along with this 
` came a derisive clapping of hands, similar 


to that which had driven Pandit Jagat. 


Narayan from the assembly at Dumri. 
Some of the crowd which had halted by 
thé Police Station gate began to move 
northwards, but we are quite satisfied that 
the gateway was still beset by numbers of 
the crowd when the patience of the much 
triéd Sub-Inspector gave way. The man 
is dead, and we shall never know with 
certainty what was passing in his mind. 
We can well believe that he was roused to 
anger by the taunts of the crowd, their 
coarse jest and their derisive hand-clapping. 
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It is quite conceivable, however, that it 
was precisely these taunts which brought 
home to him the disadvantages of the 
position into which he had allowed himself 
to drift. After all, the armed guard had 
been sent out, not to defend him personally, 
but in order that he might use it to pro- 
tect the licensed vendors and other shop- 
keepers of the Mundera bazaar qgainst 
terrorism and mob violence, The organiséd 
crowd of volunteers was now moving steadily 
on towards Mundera, while the Sub- 
Inspector himself was practically blockaded 
inside his own Police Station by the - 
crowd which still hung about the gateway, . 
If the volanteers achieved their threatened 
purpose in Mundera that day, and still 
more in the not improbable event of the 
baser elements of the crowd getting out of 
hand there and plundering shops or the like 
he would have to answer to his superiors 
for the remissness by which he had allowed 
these things to happen. He may well 
have felt, and we think that in all human 
probability he did feel, that the first and 
most urgent duty incumbent upon him at. 
that moment was to recover his own free- 
dom of action by clearing the road immedi- 
ately in front of the Police Station. He 
ordered a number of chaukidars forward 


‘for this purpose.’ As might be expected, 


the evidence regarding.the brief and 
confused scene which followed is somewhat 
conflicting. The crowd, undoubtedly, scat- 
tered before the advance of the chaukidars: 

there are witnesses who speak of them as 
running in different directions, In the 
main, however, the natural tendency of the 
crowd would be to press northward towards 
the Railway crossing, that is in the direc- 
tion of their own re-inforcements, Hence 

we have some of the witnessess who speak 

of the chaukidars as driving the crowd to-- 
wards the Railway crossing, whieh would in 
itself be a futile thing for the Police to 

have done. What precise degree of viol- 
ence was used by the chaukidars it is 


impossible to determine, Sardar Harcharan . - 


Singh, who was in as good a position to 
observe what happened 45 any other-witness 

will notadmit that the chaukidars actual. . 
ly struck any one: he describes them as 
thumping the ends of their lathis on the 
ground, which is a well-known and fre- 
quently adopted method of breaking up, 
or movingon, a crowd by threatening them 
with painful, but not serious, injury to 
their feet, There jg no doubt a good deal 
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of evidence to the effect that some of the 
chaukidars “beat” some of the volunteers, 
and we are prepared to take it that blows 
were struck. Whatseems to us the one cru- 
cialfact whichstands outin plain relief from 
the evidence is that the crowd generally, 
and more particularly the -volunteers who 
constituted the back-bone of the crowd and 
the leaders of those volunteers, were pre- 
pared beforehand for just such a contingen- 
ey. As the cry was passed along that the 
chaukidars were beating the volunteers, 
whistles were sounded and, upon this pre- 
concerted signal, the whole crowd swung 
back upon the Police Station. The men 
spread themselves out along the Railway 
line,arming themselves with kankur and 
brick-bats from the ballast, which missiles 
were also carried down towards the eastern 


e 


of missiles began to overwhelm the scanty 
Police force, already disorganised and 
mancuvred into an untenable position. 
The firing ‘of the first volley in the air was 
met by acry that “Mahatmaji' Gandhi” was 
working miraculously in favour ofthe volun- 
teers and was turning the bullets to water. 
We have plenty of evidence on this record 
as tothe wide-spread belief in this gentle- 
man’s miraculous powers. We have no 
doubt that such a cry was raised and that 
it put the finishing touch tothe resolution 
of the mob. When the Police began to fire in 
earnest, and two of the rioters had been shot 
dowa and others wounded, the only result 
was to inflame this resolution into fury. 
What followed-has been already told. 

In the light of these events we must 
now go back to the question, what was it 
that the volunteers assembled at Dumri 
agreed todo? The- case laid before us by 
the defence may be fairly summed up as 
follows. The agreement, undoubtedly, was 
that the volunteers should go first to 
Chaura Police Station and thence to the 
Mundera bazaar. At the former place they 
were to submit to Sub-Ihspector, Gupteshar 
Singh a sober and dignifi§d remonstrance 

‘against his illegal conduct in assaulting 
individual volunteers, They were to offer 
themselves to him for arrest ina body, if 
he was prepared to act upon the view that 
under the order of Governmenteevery en- 
yolled volunteer was ipso facto liable to 

“Errest and prosesation. When this piece 
of business was satisfactorily settled, the 
were to move on to Mandera bazaar and 
there, by peaceful persuation exercised to- 

e 
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wards the licensed vendors of intoxicating 
liquor and drugs, and towards any persons 
whom they might find attempting to pur- 
chase the same, puta stop to the publie 
sale of these harmful intoxicants. They 
were at the same time to stop the sale of 
meat and of fsh, either absolutety or un- 
less the vendors submitted to the sweeping 
reduction in price of which we have already 
spoken. As a matter of fact this latter . 
alternative cannot be seriously considered. 
Everyone must have known that meat and 
fish would not be sold at the price suggest- 
ed by the volunteers and the idea of obtain- 
ing meat and fish at reduced prices had 
by this time been wholly superseded by the 
idea of punishing the vendors of these com- 
modities in Mundera bazaar for their con- 
tumacy by closing their shops altogether. 
All the evidence on the point is simply and 
plainly to the effect that the volunteers were 
to stop the sale of meat and of fish, 

On this the first comment we have to 
make is, that the very idea of a body of 
3,000 men or more controlling the shops 
in the Mundera bazaar by means of peace- 
ful persuasion ison the face of it almost 
grotesque. Whatever may be said in de- 
fence of peaceful picketting, when under- 
taken in the market ofa large town by in- 
dividuals, or by small groups of earnest 
and enthusiastic men or women, has no 
application whatever to the proposed flood- 
ing ofa small bazaar like Mundera by a 
body of men whose mere presence there 
would puta stop to all business which 
could only be carried on with their consent, 
and indeed with their active assistance. 
Secondly we cannot deal with the question 
of the object of the volunteers in moving 
on Mundera bazaar without taking into con- 
sideration the events of the previous Wed- 
nesday. The expedition of Saturday, Feb- 
ruary 4th, was in plain fulfilment of the 
threats which had been used by Nazar Ali 
and other leaders ofthe volunteers on the 
previous market day. So far as this part of 
the case is concerned, we have no doubt 
thatthe agreement come to at Damri to 
stop the saleof intoxicants, of meat and of 
fish in the Mundera bazaar was, under the. 
circumstances, an agreement tocommit an 
offence punishable with rigorous imprison- 
msat for two years at least, namaly, the 
ofens3 of criminal intimidation under 
s. 506, Indian Penal Code. 

As regards the visit to Chaura Police 
Station, it may perhaps be necessary to diss 
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tinguish between the intention of those 
who organised the movement and the pur- 
pose of the great mass of the crowd who 
gave their adhesion to the same. 
“ Muhammad, Nazar Ali and those who were 
with them had used very exaggerated 
versions of the Sub-Inspector’s violence to- 
wards thesvolunteers in order to get to- 
` gather the largest possible gathering of 
their supporters. They were taking them 
to Chaura for the avowed purpose of ask- 
ing the Sub-Inspector why he beat volun- 


teers. To the minds of the great majority 


of the crowd this expression, we have no 
doubt, carried very much the same signifi- 
cance as that conveyed by the correspond- 
ing English phrase in the historic rhyme, 
which tells how the Cornish men proposed 
“to know the reason why” Bishop Trilawny 
was being prosecuted by King James II, 
At the same time the purpose actually up- 
permost in the minds of those who organ- 
ised this demonstration was to overawe 
the Police at Chaura into quiescence, be- 
fore the crowd moved on the Mundera 
bazaar, in order that they might be certain 
of being able to work their will there 
without interference. . 

From every point of view the agreement 
come to amounted to criminal conspiracy. 
There has been much criticism before us, 
directed against the drafting of the conspi- 
racy charge, and that criticism is not alto- 
gether without foundation. As we read the 
charge, the illegal acts which the accused 

‘are alleged to have agreed amongst them- 
selves to do fall under two distinct heads:— 

(a) to overawe the Police by force or show 
of force, 

(b) to beat the Police, in consequence of 
what the Sub-Inspector and bis subordinates 
had previously done at Mundera on the Ist 
of February. 

The second part of the charge, as thus 
stated, is not sustainable, if only for the 
reason that when Sub-Inspector, Gupteshar 
Singh caned the accused, Bhagwan Ahir, he 
was not acting in the discharge of his duty. 
The first part of the charge is, in our opin- 
ion, b8rne out by the evidence. We have 
also expressed our opinion that the 
agreement come to as to what was to be 
done by the crowd when they reached Mun- 
dera mounted to criminal conspiracy, al- 
though thatis not expressly set forth in 
the charge. Asa matter of fact, although 
we are prepared technically to affirm the 
convictions recorded under s., 120-B, Indian 
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Penal Code, except where we have arrived 
at the conclusion thag in the case of a par- 
ticular appellant the evidence is insufficient 
to support any of the charges, ithe question 
is to our minds one of little more than aca- 
demic importance. What we really have to 
determine is whether Sub-Inspector Gup- 
teshar Singh was warranted by law in the 


action which he took that afternoon at > 


Chaura Police Station, and what was the 
common object of the crowd there assembled 
at least from the moment when they began 
to discharge volleys of missiles against the 
Police. : 

On the first point we have in substance 
already expressed our opinion. A statement 
has been made in evidence that, before call- 
ing upon the chawkidars to disperse the 
assembly in front of the thana gate, Sub- 
Inspector, Gupteshar Singh made some at- 
tempt to issue a formal command directing 
the assembly to disperse. It is likely enough 


that the unfortunate Sub-Inspector did try to . 


strengthen his own position by formal com- 
pliance with the provisions of s. 127, Cr. P.C. 
It would have been no more than a formal 
compliance at most, and the evidence on 
point is not particularly convincing. We 
abundantly satisfied that, 
from the moment the crowd of volunteers 
left Dumri Khurd, right up tothe time 
when they began to file past the gate of 
Chaura Police Station, they not merely 
constituted an unlawful assembly, but were 
conducting themselves throughout in such 
amanner as to show the firmest possible 
determination not to disperse if called upon 
to do so. TheSub-Inspector was, therefore, 
abundantly justified, under section 128, 
Cr. P. C., in attempting the dispersal of the 
crowd at the moment when he did so. If 
he failedin his duty at all, it wasin not 
having done so sometime before. Argu- 
ments which have been addressed to us at 
the hearing of this appeal only serve to 
suggest the storm of criticism which the Sub- 
Inspector would have provoked if he had 
resolutely done his duty, as we conceive it, 
by barring the further advance of the crowd 
before they reached the southern boundary 
of the Police Station. In this connection 
we are bound to note the great stress laid 
inargument before us on the fact that the 
volunteers set forth on this expedition were, 
generally speaking, unarmed. We agree 
that the evidence justifies, the conclusion 
that they did %, though we are not prepared 
to say that numbers of those who joined the 
> e 


- us we should beat him. 
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crowd onthe march were similarly unarm- 
ed. It may be matter for consideration 
also how far the flags. mounted on 
- staffs, carried in front of the crowd, were 
capable at need of being used as weapons. 
We do think, however, that those responsi- 
ble for organising this movement did intend 
-that the volunteers should advance on the 
Police Station without weapons and that, in 
the ‘main, they succeeded in carrying out 
this purpose. 
flicts with the findings we have recorded 
as tothe unlawful character of the assem- 
bly. The crowd was formidable enough, 
without carrying’ weapons, to have over- 


- whelmed any resistance offered hy the small 


Police force, provided only they showed 
sufficient courage and resolution. If their 
resolution had failed themand they had 
scattered, after suffering a number of 
casualties from the muskets of the Police, 
the fact that they carried no weapons 
would no doubt have been used to support 
astory of the wanton massacre of peaceful 
demonstrators by the agents ofa ruthless 
Government. 

The immediate objectof the assembly as 
it reached the Police Station was to threaten 
and to obstruct Sub-Inspector, Gupteshar 
Singhand the Policemen with him in the 
discharge of their duty, an offence punish- 
able under s. 152, Indian Penal Code, an 
object sufficient in itself, and apart from 
any of the other clauses of s. 141 of the same 


. Code, to bring the matter within the 


purview of the ‘third clause ofthe said 
section. We have, however, already in- 
dicated our opinion that a further and more 
dangerous purpose lurked behind, Shikari 


stated in his evidence thatthe resolution, 
' come toat Dumri was that, after asking the 


Sub-Inspector why he had beaten volun- 


teers, they should beat himifhis answer. 


was ‘unsatisfactory. The approver Thakur 
stated that the agreement they had come 
‘to was thatifhe (the Sub-Inspector) “beat 
We are asked to 
disbelieve these statements on the strength 
of various arguments based, in part, upon 
a comparison of the evidence given by the 
approvers at the Sessions trial with previous 
statements which they had made,in the 
Magistrate’s Court, or elsewhere. This 
evidence, however, and particularly Thakur’s 
“version of the scheme as it presented itself 
to the mindsof thé volunteers, fts in too well 
with what actually occurred at Chaura for 
-us to feel any doubt that these controverted 
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statements are substantially true.- The- 
instructions which had come down to the 
volunteers from their superiors, by what 
channel we do not know, were that they 


were not to be the first to use violence; ~ 


but that, if the Police used force, they were 
to be at liberty to retaliate in such manner 
as they might consider best and most- 
effective. The evidence as a whole leaves 
no doubt whatever in our minds on this 
point. We know also that the objects which 
the volunteers had set before them for~ 
accomplishment, at Chaura first, and after- . 


wards at Mundera, were such as must sooner ` 


or later provoke the most long suffering of 
Police Officers to the forcible use of 
his lawful authority against the lawless. 


- crowd. 


An intention to assault the Police in- 
certain eventualities was, therefore, part of 
the common object of the whole assembly - 
of volunteers from the time they left- 
Dumri. From the moment the whistles 
sounded and the crowd turned back and 
commenced their organised, and, to the 
extent. which we have indicated, their 
premeditated, attack on the Police Station, 


the object of every member of the crowd 


was unquestionably to cause the utmost: 
hurt in his power to any Policeman on whom - 
he could succeed in laying hands. After 
the first effective volley had been fired, and 
when the crowd’ continued their attack and 
pressed it-home in face of the casualties . 
they had suffered, their object was, beyond 
possibility of doubt or contradiction, to do < 
simply whatthey did, namely, to take life, 
in revenge for life. The crowd which . 
stormed the Police Station and massacred 
the Policemen and chaukidars was the same 
crowd which had commenced the attack 
with volleys of missiles.. The charge drawn , 
up under s, 302/149,-Indian Penal Code, is . 
fully established as against any one of the~ 
accused persons who is proved by evidence - 
to have continued an active participant in 
the riot after the moment when kankar 
began to be thrown, unless and until it can 
be inferred from . credible evidence that he - 
separated himself from the rest before the - 
offence of murder had been committed by - 
any one of them. 
Passing on to ‘consider the cases of 
individual appellants, we find it convenient 
to depart from the alphabetical order 
followed by the learned Sessions Judge. 
Up to certain point’at any rate, it appears 
to usthat we are able to obtain a clearer, 
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and more logicalview of the effect of the 
evidence as a whole by grouping the 
accused persons together, as far as possible, 
under the head of the villages in which 
they reside. The prosecution believed that 
they had evidence in their possession to 
support the conclusion that. contingents of 
volunteers from no less than sixty villages, 
situated within a radius of fifteen miles or 
so from Chaura Police Station, took part in 
the final encounter with the Police. The 
list of &ppellants now before us contains 
representatives from a large proportion of 
these villages ; 
come from each of five or six particular 
localities which have consequently assumed 
a special importance in the history of the 
ae We propose to take up these groups 

ret. 

We begin with the village of Dumri 
Khurd, which was the rendezvous of the 
volunteers and from which the nucleus of 
1,000 to 1,500 men set forth on their expedi- 
tion to Chaura Police Station and Mundera 
bazaar. The learned Sessions Judge. had 
before him no fewer than 3) accused per- 
sons from this village. He found the 
evidence against six of them insufficient to 
warrant a conviction—a fact which in itself 
suggests to our minds that thé prosecution 


net had been spread a little too widely, so. 


far as this village isconcerned. One feature 


common to practically all the accused from Ț7 


_ this village is that they are implicated in 
the evidence given by the approver Shikari. 


The circumstances under which this mar. 


made his appearance in the’ witness-box 
are sufficiently set forth in the judgment 
under appeal. He proved himself an 
intelligent and.even plausible witness. His 
statement, as we have been taken through 
it, reads convincingly. We have no hesita- 


tion in agreeing with the learned: Sessions 


Judge that Shikari did take that part in the 
events referred to in his evidence which he 
ascribed to himself, possibly even a some- 
what more prominent part. In the main, 
as wehave already stated, we are satisfied 
that the witness had made up his mind to 
earn his pardon honestly, by making a 
clean breast of the facts so far. as known to 
him. At the same time we are entirely in 
agreement with the principle which the 
learned Sessions Judge has himself laid 
down, that this is not a casein which the 
Court would think of departing from the 
general rule of practice which requires 
pome reliable corroboration of the evidence 


Al 
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of an aecomplice, before it will accept that 
evidence as sufficieht proof of the guilt of 
a particular accused. In certain instances 
the learned Sessions Judge has himself 
found reason to suspect that Shikari may 
have stretched a point against particular 
neighbours of his,-for the sakeaf gratify~ - 
ing an antecedent grudge. Apart from 
this, the man wasobviously under a con- 
siderable temptation to introduce into his 
story the names of any of his own fellow 
villagers against whom he believed that the 
Investigating Police Officers were entertain- 
ing serious suspicions. His failure to do so 
might, according to the mentality of a per- 
son of his class, endanger his own pardon ` 
by creating a suspicion in the minds ‘of 
the Police that he was endeavouring to 
shield neighbours of his own about whose , 
doings he could not well profess ignorance. 
We have made these general: remarks 
because, upon a review of the entire evi- 
dence against the Dumri men and a further 
sifting of that evidence, we have -come 
to the conclusion that the doubts enter- 
tained by the learned Sessions Judge 


regarding the adequacy of the corrobora- 


tion forthcoming against six of these 
men should have been extended -to a cons 
siderably larger number. ; 
Wehave now to consider the appropriate . 
sentence to pass on each of those appellants 
in respect of whom we have affirmed the 
conviction on the capital charge, namely, 
that under s. -302/149 of the Indian 
Penal Code. The law allows us a certain 
We are empowered to confirm 
the sentence of death in each case which 
has been passed by the Trial Court; or we 
can set aside that sentence and substitute 
for it one of transportation for life. The 
exercise of this discretion is subject to the 


-same condition by which the learned Sessions - 


Judge felt himself to be bound. In every 
case of a conviction onacharge of murder 
the law regards sentence of death as thé 
normal and ,appropriate punishment. 
Where the Court sees fitto pass the lesser 
sentence of transportation for life it must 
record its reasons for 30 doing. 

We do not, however, agree with the 
learned Sessions Judge that it is impossible , 
to formulate such reasons in respect of any 
of the appellants in this case whose Con- 
viction on the capital charge we have affirm- 
ed. Wedonot think’ it expedient to say 
too much on this point; for we, in no way, 
desire to extenuate the savage nature of the 
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‘crime oy-.té come forward as apologists 
for the lawlessness of the crowd. We take 


- account nevertheless of the fact that this 


+ 
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trime grew out of a political agitation. 
‘The appellants are in the main ignorant 
‘peasants; the great majority of them were 
drawn into the business by misrepresenta- 
tions of fact and preposterous promises con- 
cerning the millennium of “Swaraj,” the 
arrival” of which was to be forwarded by 
courage and resolution on their part. Some 
indeed were apparently influenced by the 
-belief that Mr. Gandhi was a worker of 
We cannot take leave of the case 
without an uneasy feeling that there are in- 
dividuals at large at this moment, men who 
have not even been put on.their trial in con- 
nection with this affair, whose moral res- 
‘ponsibility for what took place at Chaura 
Police Station on the afternoon of February 
“Ath, 1922, is at least equal to that which 
-Yests upon such men as Nazar Ali and Lal 
‘Muhammad, who acted as leaders openly, in 
the: light of day,.and at least placed their 


..own lives on the hazard along with the 


rest. . . 
-. These are sufficient reasons, in our opinion, 
40 warrant the course we propose to take. 


` .We reserve the supreme penalty of the law 


for the ringleaders -and for those against 
‘whom we find specificacts proved by the 
evidence such as would have bound us to 
:convict them on a charge of murder, apart 
from the special provisions ofs. 149 of the 
Andiah Penal Code. As to these we find 


nothing which can in our view warrant any.” 


other sentence than that of death. Against 
the remainder we pass the only other sen- 
tence permissible to us by law, that of 
‘transportation for life. 

< We propose to go a step further than this. 
‘In respect of a considerable number of the 
men: whom we are sentencing to iran- 
-sportation for life we have formed the opin- 
-ion that their cases are fit to be considered 


.cwith a view to the exercise of the clemency 


„of the Crown, b 
au ee ae r ae e 
O NM * Sentence confirmed. - 
F : 
-< : 
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NAGPUR JUDICIAL COMMIS- ` 

SIONER’S COURT. 4 
MiscELLaNnEous Putition No. 61 oF 1925.. 

. November 3, 1925. 
Present:—Mr. Findlay, Officiating J. ©. 
VISHWANATH PRASAD PANDE— ` 
APPLICANT ` 
versus 


EMPEHROR—Non-Apphicant. ` 
Criminal Procedure Code (Act V of 1888), s. 626— 
Transfer of criminal case—Expression of opinicn by 
Magistrate in another case about guilt of accused. ` 
The fact'that a Magistrate has expressed in another 
criminal case a distinct opinion about the guilt of 
the accused is a reasonable ground for the apprehen- 
sion that he may not have a fair and impartial trial 
before the Magistrate and is, therefore, a good ground 
for transferring the case from his file. [p. 163, col. 1.] 


Application for transfer of Miscellaneous 
Criminal Case No, 41 of 1925 under e. 110 of 
the Cr. P. C. pending before the Sub-Divi- 
sional Magistrate, Bhandara, to the file of 
some other Magistrate. ` : 

Mr. D.T. Mangalmoorti, for the Appli: 
cant. i 

Mr. G. P. Dick, for the Crown. pi 

JUDGMENT.—The present applicant 
desires a transfer of Miscellaneous Criminal 
Case No. 41 of 1925 pending against him 
under s. 110 of the Cr. P. O., from the 
Courtof Mr.G.L. Mukerji, First Class, Magis- 
trate, Bhandara. The only ground in the 
transfer application, whichseems to me to re> 
quire serious notice, isthe fact thatin Miscel-. . 
laneous Criminal Case No. 18 of 1925 against 
Lochan and Chinbadia under the samé 
s. (110) of the Cr. P. C. the same Magistrate 
expressed a distinct opinion at the end of 
his order that the present applicant was 
abetting the actions of these two men 
who are his servants. í 

It is urged that on this ground the ap» 


` plicant has reasonable cause of apprehen- 


sion, that he will not meet with a fair or 
impartial trial. While I am far from sup- 
posing that the Magistrate would be likely 
to be unfair or non-impartial towards the 
present applicant, it is in the circumstances 
of this case, impossible, if one takes the 
point of view of the applicant, to hold 
that thereis not reasonable ground for an - 
apprehension of the kind he says. he 
entertains. ie 

The learned Standing Counsel on behalf 
of the Crown, in opposing the application 
has relied on the decisions in Rajani Kanta 
Dutta v. Emperor (1) and Emperor v. Hara 


(1) 3 Ind, Cas. 68; 36 O. 904; 10 Cr. Lid. M4 ~ 
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any general principle can be extracted 
from it, merely lays down that, in apply- 
ing the doctrine of reasonable apprehen- 
sion in the mind of an applicant like the 
present one, regard must be had to the 
circumstances of each particular case. The 
second decision is somewhat different. 
There two cross-cases arising out ofa riot 
were pending in asingle Magistrate’s Court. 
Tudball, J., did not find it necessary to 
order the transfer of the second case, al- 
though the Magistrate had expressed an 
opinion in the previous case that the 
applicants in the second case were the ag- 
gressors. The learned Justice merely point- 
ed out that it would be the duty of the 
Magistrate to act simply and solely on the 
evidence. which was laid before him in the 
course of the second trial. A decision 
somewhat to the contrary effect is to be 
found in the case Rangasami Goundan v. 
Emperor (3). l ; 
_ Now, in the present instance, the fact 
remains that the Magistrate has, possibly- 
quite rightly, expressed a distinct opinion 
in-his order of 5th August 1925 that the 
present applicant was guilty of abetting 
Lochan and Chunbadia, his two servants, 
concerned therein. This seems to afford 
ample ground fora reasonable apprehen- 
sion of the kind alluded toin s. 526 of the 
Cr. P.C., and it would appear to me also. 
that, even from the point of view of the 
Crown itself, it is highly desirable that 
the present case should be. disposed of by 
a Court in which there could not be the 
slightest ground for any allegation that 
there was any tinge of conscious or un- 
conscious bias on the part of the Magis- 
trate concerned. For these reasons, there- 
fore, I order Miscellaneous Criminal Case 
No. 41 of 1925 to be transferred from the 
Courtof Mr. Mukerji, First Vlass Magistrate, 
Bhandara, to the Court of thé District 
Magistrate, Bhandara, or to the Court of 
such other First Class Magistrate in the 
District as he may appoint to dispose of it. 
N. E. Case transferred. 


(2) 12 Ind. Oas. 652; 33 A. 583; 12 Cr, L. J. 564. 
_ (3) 30 M. 233; 2 M, L. T. 89; 5 Cr, L. J. 290. 
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LAHORE HIGH COURT. 
CORIMINAL Revision No. 590 of 1925, f 
June 5, 1925. f : 
Present:—Mr. Justice Abdul Raoof. 
ABDUL QADIR—PETITIONER 
versus 
EMPEROR—RESPONDENT, > 
_ Practice—Dispute of Civil nature—Criminal pros 
ceedings. ; ‘ ` 
Parties should not be encouraged to resort to the 
Criminal Courts in cases in which the point at issue’ 
between them is one which can more properly be 
decided by a Civil Court. 


In each case, however, it . 


must be seen whether the issue as to title is raised: 


bona fide or mala fide. [p. 164, col, 1.] 
Criminal revision against an’ order of' 
the Magistrate, Ferozepore. ` 
Lala Fakir Chand, for the Petitioner. i 
Messrs. Abdul Aziz and Ata Jelani Khan,’ 
for the Respondent. $ 
JUDGMENT.—This petition for 
revision is the result ofa dispute between 
the Municipal Committee of Zira and the. 
petitioner with regard toa pond around 
which are certain number of trees. It was 


reported to the Municipality that some of © 


those trees had dried up. Thereupon the 
Municipal Committee resolved to sell the’ 
timber of those- trees. A notice was issued 
to the public inviting them to attend the 
sale which wasto take place on the 18th 
of February 1925, at 10 a. m. The peti+ 
tioner claims to he one of the proprietors 


of the pond and of the trees standing’ ` 


around that pond. He also claims that 
he has purchased the shares of some of 
the other co-proprietors under four sales 
deeds. He asserted his right of owners 
ship by openly cutting certain trees on thé 
date and atthe hour fixed for the sale by 
the Municipal Committee. Thereupon the 


~ 


Committee decided to prosecute the peə - 


titioner in the Criminal Court for the 
offence of theft. A certain amount of evi- 
dence was taken and the Magistrate framed: 
a charge charging the petitioner of the 
offence of theft under s.379, Indian Penal 
Code, Againstethe order framing the 
charge the present petition for revision 
has been preferred and it has been contend- 
ed chiefly with reference to the ruling in 
Emperor v. Bishan Das (1) that the dispute 
between the parties being of a civil naturé 
the Magistfate ought not to have framed the 
charge of theft against the petitioner and 
ought to have directed the parties to go 


(1) 8 Ind. Cas. 1161; 33 P. R.1910 Cr; 57 P L. R, 
1911; 12 Or, L. J, 90 


-> 
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to the Civil Court and seek a remedy there. 
The learned Judges who decided the case 
made some observations on this particular 
point, which is summed up in the head- 
note appended tothe report of the case in 
the following words :— 

“That it is a very sound general 
principle and one to be observed by all 
Magistrates that parties should not be en- 
couragéd to resort to the Criminal Courts 
in cases in which the point at issue be- 
tween them is one which can more appro- 
- priately be decided by a Civil Court.” 

This ruling has been followed in various 
other cases inthis Province, see, for example, 
Khushi Ram v. Emperor (2) and Ladka 
Shah v. Zaman Ali (3). There is a later case 
also, namely, Shib Das v. Emperor (4), which 
also lays down a similar rule. Of course 
in each case it is to be seen whether the 
issue as to title is raised bona fide or mala 
fide. It is premature forme to decide at 
this stage whether the petitioner and his 
co-owners are the proprietors of this bond 
- and the trees or the Municipal Committee 
exercises right of ownership over them, But 
from what I have been able to see from 
the record I am not prepared to hold that 
the claim asserted by the petitioner is 
wholly without foundation. It is possible 
that he may not have atitle which may be 
accepted in a Civil Court, but on the other 


- “hand it cannot be said in an off-hand manner 


that he was not exercising his right of 
ownership when he began to, cut the trees 
on the date fixed by the Municipal Com- 
mittee for the sale of these trees. Having 
regard to all the surrounding circumstances 
of this case I think the Magistrate would 
have exercised a better descretion if he 
had followed the instructions contained 
in Emperor v. Bishen Das (1) I, therefore, 
accept the petition and quash the charge 
framed by the learned Magistrate. 
a. K. Appeal accepted, 


(2) 59 Ind. Cas. 654; 22 Cr. L. J. 142; 6 P. W. R. 
1921 Cr; 3 L. L. J. 99. ° 

(8) 84 Ind. Gas. 351; (1925) A. I. R. (L.) 289; 26 
Or. L. J. 287. 

(4) 21 Ind Cas. 899; 335 P. L. R. 1913; 40 P. W. R. 
1913 Cr; 14 Or, L. J, 659, 
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NAGPUR JUDICIAL COMMIS- 
- SIOQNER’S COURT. 
Criminal Revision NO. $8 or 1925. 

August 13, 1925. | 

Present:—Mr. Findlay, Officiating J. C. 

. BAJTRAO—APPLICANT 
versus ` 
Musammat DADIBALI AND axoTaER— 
Non-APPLICANTS. 

Criminal Procedure Code (Act V of 1898), s. 145-~ 
Possession of agent or servant, whether can ke pleaded 
against principal or master. ; 

The possession of an agent ora servant which is 
permissive cannot give a party to a proceeding under 
s. 145 a locus standi against his principal or master. 
The possession that can be pleaded in such a proceed- 
ing must be possession based on'a claim of right to 
possession, fp.. 165, col. 2.] nf, 

Nritta Gopal Singh v. Chandi Charan Singh, 10 O. 
W. N. 1088; 4 Cr. L. J. 215, followed. ` 

Application for revision of an order of the 
Sub-Divisional Magistrate, Gondia, dated 
the 15th April 1925, in Criminal Case 
No. 30 of 1924. 

Mr. M. V. Abhyankar, for the Applicant. 

Messrs. V. M. and Y., V. Jakatdar, for the 


.Non-Applicants. 


ORDER.—The facts of this case have 
been fully stated in the Sub-Divisional 
Magistrate’s order. The present applicant 
Bajirao has now come up in revision against 
the said order under which Musammat 
Kamabai and Dadibai were ordered to put 
in possession of the 9 sir fields in question 
in Mouza Gangla. f 

` It cannot be denied that on 28th February 
1924 Kondibai and Laxmanrao executed a 
deed of surrender in respect of the sir land 
in question in favour of the present appli- 

cant, and the said deed of surrender con; 

tained a condition that the applicant would 
enter into possession on Ist May 1924, that 

is inthe beginning of the agricultural year 

1924-25. In the previous proceeding under 

s. 145, Cr. P. C., the all important docur 

ment is theccmpromise application of 16th 

August 1924. Thiscompromise application 

was signed not only by Kondiba, Laxmanrao 

and Bajirao, but by Narayan for Musammat 

Kamabai as well. Objection had been 

taken to its admissibility, but .as it fos 

part of a public record it is clearly admis- ' 
sible as evidence of an admission by Kama- 

bai that Bajirao had obtained possession 

not necessarily on Ist May 1924, but cn 

some date before 16th August 1924, the date | 
of the petition in question. It is Narayan's, > 
authority to make the admission which is 
now sought to be. impugned on behalf of 
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the non applicants, but it is noticeable 
from his evidence'in the said proceedings 
that he was agent both for Laxmanrao and 
for Kamabai. The Magistrate, after ex- 
amining three witnesses, including Kondiba, 
passed an order cancelling his preliminary 
one, Even the Magistrate found, vide 
para. 5 of the order now sought to be 
_Tevi8ed, that the dispute had been settled 
by the male members, viz, Kondiba and 
Laxmanrao, who were, in effect, the princi- 
` pals. On 30th October 1924, however, when 
Bajirao sent {his ploughs to sow the rabi 
erops, he was obstructed by the non-appli- 
tants, vide Exs. P.6 and P. 7. [n conse- 
quence of the reports to thejPolice and their 
further enquiry a fresh preliminary order 
was passed on 16th December 1924. 

The only vital question, therefore, for con- 
sideration is whether the present applicant 
was in possession on 16th December 1924, 
or within two months beforehand. The com- 
promise petition, asa result of which the 
previous proceedings under s. 145, Or. P. ©., 
were abortive, may. or may not be attackable 
in the Civil Court, but must, for the purposes 
of the proceedings, obviously be assumed to 
be a-genuine one, and it follows therefrom 
thatthe applicant was, on the non-applicant's 
‘own admisssion, in peaceable possession, 
ät any rate, in August 1924. There has 
béen no evidence of the non-applicants’ 
‘possession between that date and 30th 
October 1924 when undoubtedly they 
obstructed the applicant in his attempt to 
Bow the fields. Applicant's possession would 
prima facie appear to have been a lawful 
find proper one in pursuance of a deed of 
compromise containing the relevant admis- 
. Sion as to possession, which had been duly 
filed in Court The Magistrate has laid 
great stresson the question of who was 
in possession on Ist May 1924. But assnm- 
ing that the non-applicants were in pos- 
Bession then, and assuming further that 
they had sown the kharif crop of that 
year, the position was entirely altered by 
the admission made in the deed of com- 
promise, and on the material available it 
certainly seems to me that the presumption 
must be made that the applicant was in 
lawful possession within two months of the 
. date of the preliminary order. The forci- 
ble obstruction of the applicant from sow- 
„ing the rabi crop on 30th October 1924 
occurred less than two months before the 
date of the preliminary order. 

In dealing with the various reports, 
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which have been made to the Police in con- 
nection with various episodesin this dis- 
pute, the Magistrate seems to have put an 
entirely wrong construction on the reports ' 
in question. Let us consider who the non- 
applicants are. They themselves practically 
admit that they are holding on behalf of 
Kondiba and Laxmanrao who are in reality 
their principals. The plea that they have 
some right to the land in respect of the 
claim for maintenance is not one .which 
néed be considered seriously in a summary 
proceeding like that we are concerned with. 
What the.reports like e. g. Exs. P. 1 to P..5 
do show is that when Bajirao went, in pur- 
suance apparently of a bona fide belief that 
he was entitled to the possession of the 
fields in question, to take steps for cultivat- 
ing them or reaping the crops he was for- 
cibly obstructed by the servants and parti- 
sans of the non-applicants. The Magistrate, 
for some reason or other, construes this 
mere act of resistance and obstruction as 
proof of the possession of the non-appli- 
cants. Iam wholly unable to endorse such 
an interpretation of these documents. 
What all these documents as well as the 
later reports (Exs. P. 8 to P. 10) do show 
is that the non-applicants were attempting 
to obstruct the applicant in taking effective 
measures to cultivate the land in ques- ` 
tion. The position of the non-appli- 
cants, in effect, amounts to this that they 
were attempting to obtain or hold pos- 
session of the property against their prin- 
cipals. Musammat Kamabai in her evidence 
frankly admits that she was merely manag- 
ing the property on. behalf of the two 
principals Kondiba and Laxmanrao. At 
the very best, therefore, the only plea, 
which can be put forward in favour of the 
possession of the non-applicants, is that 
their possession was merely on behalf of 
their principals. i 
I fully concur with-the view laid down 
in Nritta Gopal Singh v. Chandi Charan 
Singh (1), that the possession of an agent 
or a servant which is permissive cannot 
give a party to a proceeding a locus’ standi 
as against his principal or master. The 
possession fhat can be pleaded in a pro- 
ceeding under 8. 145, Cr. P. O., must be - 
possession based on a claim of right to pos- 
session. From this point of view the posi- 
tion of thé non-applicants is an absolutely 
untenable one. They, at the most, have a 


(1) 10 0. W. N. 1088; 4 Or. L. J. 215, 
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right.to challenge the ‘surrender of. the’ sir 
fields in the Civil Court, but their attempt to 
‘claim possession in their own namesis, onthe 
face of it, an improper and erroneous one in 
the circumstances of the present.case. There 
may, of course, be reason for supposing 
that the present non-applicants are merely 
taking up the position they do as the result 
of a fraudulent and collusive conspiracy 
with Kondiba and Laxmanrao, but with this 

‘aspect of the case I am not at present 
concerned. Clearly, to my mind, in the 
present case the presumption must be 
drawn that Bajirao was put in. effective 
possession by the surrendering tenants on 
some date prior to 16th August 1924 and 
remained in such possession, at any rate, 
until 30th October 1924 when the non-appli- 
cants prevented him from pursuing the cul- 
tivation of the fields in question. 

I am wholly unable to understand the 
Magistrate's finding in para. 13 of his judg- 
ment to the effect that he had grave doubts 
about the deed of compromise. If by this 
he meant that there may be a chance of 
successfully contesting the said compro- 
mise in the Civil Court, he may have been 
correct in this statement, but if, on the other 
hand, he meant that he was not, for the 
purposes of determining the question .of 
possession, to assume that the admissions 
made in the deed of compromise as to the 
applicant’s possession were actually made, 
then clearly he was not entitled to put 
‘such a construction on the said trans- 
action in dealing with the present proceed- 
‘ing. . 

It is no part of my duty in the present 
proceeding to determine whether the com- 
promise was, as Kamabai alleges, made 

- “behind her back” or not. We can only deal 
with the actual facts as to possession on 
‘the evidence available, and the circumst- 
‘ances, under which the previous s. 145 -pro- 
ceedings were brought to an end, formed 
themselves the strongest and most irrefut- 
able proof that the applicant was in posses- 
sion within two months of the preliminary 
¿order we are concerned- with. Undoubted- 
ly itis true that the Police reports on the 


record show that the non-applicants were . 


diligent in obstructing, in every possible 


manner and for the most part in illegal fash- -° 


ion, the applicant from effectively carrying 
-on the cultivation ‘of the fields èn question, 


but this fact of itself does not necessarily - 


“predicate that the posgession was with the 


non-applicants, On the contrary, all the . 
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circumstances go to show that the non-ap- 
plicanis, no doubt owing to a belief that 
they hada genuine grievance were all 
through attempting to dispute and render 
ineffective by forcible and illegal action 
the surrender which had duly been made 
jn favour of -the present applicant by 
Kondiba and Laxmanrao, 
. The argument, which has been advanced 
on behalf of the applicant to the effect that 
if there. had been a real compromise in 
August 1924, they would not have obstruct- 
ed the applicant in October, hardly requires 
serious discussion. Very obviously various 
possibilities remain in this connection. It 
may be that the non-applicants have been 
put up by Kamabai and Laxmanrao to 
render their surrender abortive or inetffec- 
tive, oragain it may be thatthe non-appli- 
cants have taken up the position they have 
of their own accord. It is, however, impos- 
sible and unnecessary to decide these ques- 
tions in the present case. It is, in my 
opinion, clear, even on the case of the non- 
applicants themselves, that the applicant 
was in possession within two months of the 
date of the preliminary order. He is in 
possession prima facie under a good: and 
legal titleacquired, not only on the basis 
of the surrender but on the admissions made 
in the deed of compromise, and it seems to 
me that from this point of view „his 
possession must bein the meantime con- 
‘firmed. ; 
. The order of the Sub-Divisional Magis- 
trate, dated 15th April 1925, is accordingly 
reversed and instead I order Bajiro; ‘the 
applicant, to be put in possession of the 
sir fields Nos. 116,118, 120, 129; 180, 139, 
-140, 141 and 144, total area 52°40 -acres,. 
situate in Mauza Gangla, until evicted 
therefrom in due course of law, and -I-fur- 
-ther forbid the non-applicants, Musammat 
Dadibai and Kamabai, to create any dis- 
turbance of such possession until such evig- 
tion. 


G. R. D, 


Order accordingly. ` 
N. H. ; 


rF 
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LAHORE HIGH COURT. 
CRIMINAL APPRAL No. 135 or 1925, 
a May 15, 1925, 
- . Present :—Mr. Justice Harrison and 
: Mr Justice Jai Lal. 
- PARTAP SINGH AND 0THERS—AGGUSED 
— APPELLANTS 


VETSUS 
| EMPEROR —RESPONDENT. - 
Evidenae Act (I of 1872), ss. 159, 160—Dying de- 
. claration, proof of-—~Identification—Evidence of 
ae who held parade for identification, admissibil- 
ity of. i 
` A dying declaration, if certified in Court, as having 
baen recorded correctly, is admissible in proof of 
its own contents and it is unnecessary that the person 
recording it should repeat exactly in his own words 
whit the deceased had said. [p. 163, col. 2.1 
“Ghazi v. Emperor, 14 Ind. Gas. 417; 17P. R. 1911 
Gr.; 13 Or. L. J. 225; 48 P. W. R.1911 -Cr, and Abdu! 
Jalil v, Empress, 13 P, R. 1885 Or., referred to. 

Emperor v. Balaram Das, 71 Ind. Cas, 685; 49 O. 
358; (1922) A. I. R. (C.) 382; 2Ł Or, L. J. 221, relied 
upon. 

Ifthe witnesses themselves do not repeat in Oourt, 
that they had picked out certain men at an identifica- 
tion parade, the evidence of officers who had conduct- 
ed tha parada, that the witnessas had picket out the 
man, is admissible. [p. 169, col. 1.] 

Emperor v, Balaram Das, 71 Ind. Cas. 635; 49 O. 
358; (1922) A. I. R. (O0) 332; 24 Or. L. J. 221, relied 
upon. 

Where it is shown that at an identification parade 
witnesses picked out certain men as having taken part 
in a riot, but did not state to the officer who conducted 
tha parade what part each man had taken in the riot, 
the ofiser's evidense that he had told the witnesses to 
pick out the persons preszntin the riot, is quite 
sufisient and it i3 not necessary that hs should have 
examined the witnesses as to the part played by each 

“individual. [ibid.] ; 

Lal Singh v. Emperor, 91 Ind. Cas. 954; 5 L. 396; 
(1925) A. I. R. (L.) 19;27 Or. L.J.170, distingu- 
ished. , 

Appeal from an order of the Sessions 
Judge, Sialkot, dated the 18th December 
1924. 

Mr. B. R. Puri, for the Appellants. 

- Kanwar Dalip Singh, Government Ad- 
vocate, for the Respondent. 

` ORDER.—(May 6, 1925).—The appeals 
of Ganda Singh son of Khushal Singh and 
Bhan Singh are accepted and it is ordered 
that they be set at liberty. 


JUDGMENT.—(May 15, 1925).—A, very 
serious riot took place on the 12th April 1924 
at village Mahar in the Sialkot District in 
which three men Maula Dad, Imam Din and 
Nawabson of Umra were killed and fourmen: 
. Umar Din, Hussain Bakhsh, Nawab son of 
Bulanda and Bakha were injured: Hussain 
Bakhsh having two fingers cut off and 
having lostin consequence the use of both 
hands, Twenty men were sent up for trial of 
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whom four were discharged by the Commit- 
ting Magistrate, eight were convicted by the 
Sessions Judge and eight were acquitted. 
It is also said that four absconders took pait 
in the riot. Of the. men convicted six, 
Partap Singh, Kartar Singh, Ajab Singh 
Ganda Singh son of Jiwan Singh, Amar 
Singh and Ganda Singh son of Khushal 
Singh have been sentenced to +death, 
Sharam Singh son of Hawind Singh and 
Bhan Singh son of Atar Singh have been 
sentenced to transportation for life. All. 
have appealed and the case is also before 
us for consideration of the question of the 
confirmation of the death sentences, 4 

After hearing the argumentis addressed 
to us by the learned Counsel for the accused 
and the Crown we accepted the appeals of 
Bhan Singh son of Atar Singh and Ganda 
Singh son of Khushal Singh finding that 
the evidence was not sufficient to justify 
their conviction. After further considera- 
tion we have come to the conclusion that 
although there is a considerable amount of 
evidence against Sharm’ Singh and Amar 


Singh there is a certain element of doubtin ’ 


their cases also. i 

In the case of Sharm Singh, Hussain 
Bakhsh the most important witness, did not 
identify him atthe parade held inJailthough 
he, subsequently, picked him out in Court, 
and although he was identified by Nawabson 
of Bulanda and Bakha, the remaining evi- 
dence against him is not sutticient to estab- 


lish beyond all possibility of doubt that he- 


actually took part in the riot. 
The case of Amar Singh is similar: he 
also was not identified by Hussain Bakhsh 


in gaol nor by Ahmad Din, and the remain-~’ 
ing evidence in his case also is not con-’ 


clusive. 
We acquit both these men, 


The facts are that alarge “bhangar party 


consisting of some 20 menarmed with: 
chhavis, gandasas and lathis and headed, it is 


said, by Sohan Singh Zazldar, who has not: 
been sent up for*trial came from the village. 


Bhula to village Mahar. They marched to the. 
house of Maula Dad degeased, where he was. 
sitting with Ahmad Din and Hussain Bakhsh 
his brothers and Imam Din his cousin. They- 
deliberateby picked a quarrel and attacked 
Hussin Bakhsh first and then assaulted the: 
others and killed and injured them, 

The medical evidenge shows that Maula. 
Dad who was killed had four incised wounds: 
on his head and six others on his body::: 
Imam Din had tw® incised wounds on ‘the 


e 
` 
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head and twelve blows from a lathi and was 
so seriously injured that he could not be 
- carried to the hospital. Nawab son of Umra 
Kad three injuries, his leg having been cut 
right through, his forearm broken and his 
head fractured. Ahmad Din had 8 injuries, 
Nawab 13 and Bakha 4. Two of the accused 
-Partab Singh and Kartar Singh were found 
in jailto have been injured, Kartar Singh 
having an incised wound on the back of the 
head and Partap Singh 4 injuries caused by 
a blunt weapon. Both Counsel for the 
accused and Counsel for the Crown rely on 
the fact of these two men having been in- 
-jured, the latter pointing out that the medi- 
cal evidence shows that the injuries must 
have been inflicted at or about the time of 
the riot and that no satisfactory explanation 
has. been given as to how they were caused, 
the former urging that there must have been 
‘a general melee and thatit is only fair to 
presume that it was the members of the vill- 
age Mahar who began the quarrel. 


. We will first deal-with the general criti- 
cisms which have been made on the evidence 
produced by the prosecution and- will then 
deal with the case of each accused. 

. The first point and one to which due im- 
portance must be attached is that the leader 
of the bhangra party is said to have been 
Sohan Singh Zaildar, who has not been sent 
up for trial, and Counsel urges with con- 
siderable force that it was presumably found 
in the course of the investigation that he 
had been falsely implicated because of his 
prominent position and that this fact must 
be taken as discrediting the whole of the evi- 
dence for the prosecution. We have given 
due weight to this contention and have 
treated the evidence with extreme caution 
throughout. 


An addition to the eye-witnesses who have 
given evidence in Court certain statements 
were recorded with a view to their being 
‘used as dying declarations, | These were the 
statements of Hussain Baksh, Ahmad Din, 
and .Nawab son of Umra. 
Nawab son :of Umra died and it is only his 
statement which can be treated or consider- 

. ed as dying declaration. This was recorded 
| by Muhammad Bashir Head Constable, who 
“certified in Court that he had recorded 
“tt correctly and that Nawab was in his 
, Senses at the time. Counsel contends that 
‘inasmuch as Muhanimad Bashir did not 
» repeat in: his own words, what Nawab said 
[to him this statement is tnadmissible. In 


we 
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Ghazi v. Emperor (1) and Abdul Jalil v, 
Empress (2) it was laid down that such state- 
ment must be proved and this would appear 
to show that if proved they are admissible. 
We also find that it has been clearly laid 
down in Emperor v. Balaram Das (3) that 
such a statement is admissible in proof of its 
own contents and it is unnecessary that the 
person who recorded it should repeat exactly 
what was said. In ss. 159 and 160 of the Evi- 
dence Act a distinction is drawn between the 
manner in which a witness may refresh his 
memory by referring to the writing he has 
made and the testimony which he can give 
of facts stated in the document. If it is 
merely a question of a man refreshing his 
memory the document itself is not tendered 
in evidence, and the witness merely gives 
evidence in the ordinary way after reading 
what he had written. Section 160 deals 
with the case where in spite of writing a 
document the witness has not got specific 
recollection of the facts theréin recorded 
but issure that they were correctly record- 
ed. Where this is the case the wilness is 
still entitled to testify to the facts and the 


document itself is then tendered in evidence, | - 


This is what happens in cases such as these 
and the fact that the witness does not say 
in so many words that he does not recollect 
exactly what the witness said, which he 
naturally cannot do, does not affect admis- 
sibility of the evidence which he gives. 
Following Emperor v. Balaram Das (3) we 
find that this evidence is certainly admis- - 
sible and we take the same view as was 
taken in Amir Zaman v. Emperor (4). 

The next point on which the Counsel has 
laid stress is the evidence.of identification 
dealing with the two parades, which were 
held at village Kalswala and in Jail. 
At the first of these parades accused 
Nos. 1—6 were not present, the obvious 
reason being as found by the learned Ses- 
sions Judge, with whom we agree, that it 
was considered unnecessary to include them - 
in this first parade as they and their names 
were already known and, the parade was 
not conducted with a view to see which 
men out of those, who were arrested, 
could be identified by. the witnesses but 
to see which men out of a large number of 


(1) 14 Ind. Cas. 417: 17 P. R. 1911 Cr; 13 Or. L. J. 
225: 48 P. W. R. 1911 Or. 


(2) 13 P. R. 1886 Cr. . nk. 

(3) 71 Ind. Cas. 685; 490. 358; (1922) A. L R. (C.) 
382; 24 Cr. L. J. 221. | 

(4) 88.Ind. Oas. 861; 6 L. 199; (1925) A, IR. (L.) 
452; 26 Or, L. J. 1245.. z . 
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over 250 the witnesses could pick out as 
having taken part in the riot. The criticism 
amounts to this that the witnesses them- 


- selves do not in all cases repeat in Court 


that they picked out certain men, that the 
evidence on the subject consists of the 
statements of officers who conducted the 
parade and who tell us what happened. 
This, Counsel urges, is secondary or cor- 
roborative and not primary evidence and, 
therefore, by itself has no value. 
on the same ruling which we have quoted 
above we find that this evidence is admissi- 


' ble, 


4 


` 


- A further criticism is that the witnesses 
are not stated to have told the offcer who 
conducted the parade what part each man 
took in the riot. This, in our opinion, is 
unnecessary. It has'to be shown that the 
witnesses knew what they were doing and 
understood that they were identifying the 
men who took,part in the riot, and this has, 
in our opinion, been shown to have happen- 
ed. Sardar Hazara Singh Tahsildar says 
that he told them to pick out the persons 
present in the riot. This evidence is quite 
sufficient and it was unnecessary for him 
to record at the time or to examine the 
witnesses as to the part played by each 
individual. The facts are not the same as 
those of Lal Singh v. Emperor (5) on which 
Counsel relies for there the notes were 
merely referred to and nothing moreand 
the necessary facts were not established. 

The fourth general criticism isthat Hussain 
Bakhsh the man who was seriously injured 
and who made the First Information Report 


_has given a different statement in Court in 


the sense that he says that he was so serious- 
ly injured that he lost'’consciousness and did 
not see all that is contained in First Infor- 
mation Report. This is not of any great 
importance and we are satisfied that he did 
not see exactly what part each of the rioters 
played and that at the time he made his 
First Information Report he was not able 
to ee all the persons who took part. 
e now turn te the cases of the indivi- 

dual accused, . 

[After discussing evidence against each 
accused their Lordships -concluded:—} 

There can, in our opinion, be no question 
as to sentences and we confirm all the four 
sentences of death. 


8. D. Sentence confirmed. 


~. (6) 91 Ind. Oas. 954; 5 L, 396; (1925) A, I. R. (L.) 19; 


27 Or. L. J. 170. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. i 
CriminaL APPEAL No. 121 ‘or 1924; 
July 16, 1924. 

Present:—Mr. Baker, J. ©.. 
RAHIMBEG—AccusED—APPELLANT 
versus 

EMPEROR— RESPONDENT, ° | 

Criminal Procedure Code (Act V of 1898), s. 297— 
Jury trial--Charge—Omission to read material evi» 
dence—Omission to explain accused's right to benefit 
of doubt—Trial, whether vitiated. 

An objection that in delivering his charge to the 
Jury the Sessions Judge did not read material por- 
tions of the evidence is not in itself sufficient for the 
reversal of the verdict of the Jury. In each case it 
must be a question whether the omission to read the 
material portion of the evidence was euch as to 
mislead the Jury and the Court of Appeal will not 
interfere ifit has not prejudiced the accused. [p. 169, . 
col. 2; p. 170, col. 1.] 

Emperor v. Appunna Devappa, 5 Bom. L. R 207 and 
Empress v. Rochia Mohato, 7 ©. 42; 8&0. L. R. 273; 3 
Ind. Dee. (x. s.) 577, referred to: 

The omission to tell the Jury that the accused ig 
entitled to the benefit of any reasonable doubt is not 
a misdirection vitiating the trial, though asa matter 
of practice it is as well to always end the charge with 
these words. [p. 170, col. 2.] 

Criminal appeal against an order of the 
Additional District and Sessions Judge, 
Nagpur. 

Mr. V. N. Herlekar, for the Appellant. 


JUDGMENT.—The appellant has been. 
convicted by the unanimous verdict of the 
Jury of rape and sentenced to seven years’ 
rigorous imprisonment and a fine of Rs. 100 
by the Additional Sessions Judge, Nagpur. 

It is contended that the charge is vitiated 
because the Sessions Judge has not laid 
the evidence before the Jury and that 
he misdirected them in certain particulars 
which are given in the grounds of appeal. 

I have read the charge several times and 
have also read the whole of the evidence. 
It isto be noted that the evidence is not 
very lengthy, the witnesses on whom the 
case depends being the complainant (P. W. 
No, 1), Ram Narain, (P. W. No, 2), Nathu- 
lal, (P. W. No. 7) and the two constables. 
The learned Pleader for the appellant has 
referred to some old cases which lay down 
that the whole of the evidence must be 
read out to the Jury. That is not the law 
now. An o8jection that in delivering his 
charge to the Jury the Sessions Judge did | 
not read material portions of the evidence 
is not in itself sufficient *for the reversal of 
the verdict of the Jury. In each case it 
must be a questiog -whether the omission 
to read the material portion of the evidence 


==. Juman, constable, (P. W. No. 9). 
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was such as to mislead the Jury and the 
Court of, Appeal will mot interfere, if it 
has not prejudiced the accused. Emperor 


v. Appunna Devappa (1) and Empress v. 
Rachia Mahato (2). 


The learned * Additional Sessions Judge’ 


has referred in para. 6 of his charge to the 
evidence that the present. appellant was 
inside the room with the other two accused 
at the. time the girl was heard crying 
out, ong that one man left the room after 
P; W. No.'2 went to call the Police, In 
para. 5, the Judge has called the Jury's 
attention to the discrepancies in the evi- 
dence pointed out by the Pleader for the 


accused, and asked them whether they are. 


such as to lead to a reasonable conclusion 
-that the statements are not substantially 
_ true, 

I am, therefore, of opinion, that the 
Judge put the case fairly before the Jury, 


though’ perhaps not so fully as he might. 


have done. f 

Objection is taken to certain statements 

made by the Judge in his charge. They 
are marked (a), (1) in the memoriu of 
appeal. 

Statement: (a) regarding the First Infor- 
mation Report is perfectly unobjectionahle.. 
Statement (b) is a statement of evidence 
aegis on. the record. So is statement 
fc): The fact that this statement was made 
in, cross- ‘examination, not in examination- 
jn-chief, was not brought to the notice of 


. the Jury, but as the arguments for the 


defence had been heard that day and the 
evidence was fresh in the minds of the 
Jury this is not a sufficient ground. for in- 
terference with the verdict. 

‘Statement (d)-is not only not a medike 
tion buta statement which the Judge was 
bound to make to the Jury. It was his 
duty to ask the Jury to consider, whether if 


the girl was ravished by two men, the man’ 


other than Sarjerao was the present accus- 
ed. Ido not understand how this can be 
made a ground of appeal 


“ Statement (e) consists ‘of two parts. The 


Brati is a statement ofa well-known fact and ` 
to consider the medical 


the Jury was asked 
evidence in the light of that fact. 

The second portion is a statement of a 
fact appearing in the evidence of Shaikh 
The 
Judge drew the gttention of the Jury to 
the fact that the bundle of cotton on which 

~(1)'5 Bom. L. R. 207. 

Ite. 42; 80. „D. R. 273) dina. Te io 8.) 577, 
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the girl. is alleged to: have been lying was 
not produced, and to the question whether 
the girl's lugda was under her person at the 
time of the commission of the offence. 


The last statement is that lawyers usually l 


describe such evidence as has been given 
in this case, as overwhelming evidence 
against the accused. It would have been 
perhaps better if the Sessions Judge had 
not expressed his opinion of the evidence.i in 


so forcible a manner, but in the very next 


sentence he invites the Jury to find their 
own opinion on the facts as to which evi- 
dence has been given. 


The omission to’ tell the J ury that the ; 
accused is entitled to. the benefit of any. 


reasonable doubt isnot a misdirection viti- 
ating the trial, though, as a matter of prac- 
tice, it is as ‘well to always end- the charge 
wi ith these words. 


After considering all the statements to: 


which exception has been! taken, I do not 
think there was any misdirection requiring 
the interference of this Court. The sen- 
tence, though severe, is not out of propor- 
tion to the heinous nature of the offence 
in this particular case, which “was of a 
peculiarly revolting character, the girl 
being confined in a room in a serai and 
ravished by two men in succession. while 
the chaukidar of the serai stood by with 
á caue threatening to beat her if she cried 
for help. 

The appeal is consequently dismissed 
without notice to the Crown. 
“N.B. Appeal dismissed. 


LAHORE HIGH COURT. 
Criminal Raviston No. 379 oF 1924. 
| May 23, 1924, 
Present:—Mr. Justice Campbell. 
RAM CHARAN AND anoTaER—AccosED 


— PBRTITIONERS : 

versus - bier 
EMPEROR— RESPONDENT. j 
Criminal Procedure Code (Act V of 1898), s, 188— 


Offence committed in Native State by British Indian ` 


subject—Trial in British India—Certificate of Politi- 


cal Agent, necessity of. 


. Where the offence of kidnapping has been come 
titted by British Indian subjects in a Native State, it, 
is not triable in British India without a certificate 


of the Political Agent. . [p. 172, col. L] 
Queen-Empress- v. Mastaga, 11.P. Re 1899 Or, 
followed: 


Queen-Empress v. Katharperumal, 15 M, 493, 2 Weir 


[98:1. 0. 1926). 
147; 4 Ind. Dee. (x. s.) 1007 and Queen-E-mpress v. Ram 
Sundar, 19-A.109; A. W.N. (1896) 191; 9 Ind. Dec. 
(N. s.) 71, referred to. 

The defect of the absence of a certificate is not 
Oba: by the subsequent production of the certificate: 
wid. 

Case reported by the Additional Sessions 


. Judge, Gujranwala at Sialkot, with his- 


No. 55-J of 22nd February 1924. 

FACTS appear from the following re- 
port of the Additional Sessions Judge:— 
The acctised on being charged under s. 363, 
Indian Penal Code, by Chaudhri Muham- 
` mad Ismail Khan, exercising the powers of 
.a Magistrate of the First Class in the 
‘Gujranwala District, were committed to 
_this Court by order, dated 9th of January 
1924, to stand their trial in this Court on 
the said charge. 
. # * * * * 
`- Both Ram Charan and Musammat Gopi 
are Native Indian subjects of His Majesty; 
they are charged. with having kidnapped 


. the two minors from Jatauli Kadim which is. 


Situate within the Bharatpur State which 
is without the limitsof British India as that 
‘term is defined in the General Clauses Act, 
X of 189%. An offence under s. 363, Indian 
Penal Cole, is nota continuing one, and, 
therefore, the offence, if committed, was 
‘comniitted in Jatauli in the Bharatpur 
State. Unders. 188 of the Or. P. C. the 
Accused Ram Charan and Musammat Gopi 
` as Native Indian subjects of His Majesty 
having, it is alleged, committed an offence 
‘without the limits of British India, viz., in 
‘the’ Bharatpur State, may be dealt with 
In respect of such offence as if it had 
‘been committed in the place where the 
‘accused are found. The accused Ram 
Charan was “found” in the Bulandshahr 
J ail” where he was and ‘is serving a term 
of rigorous imprisonment in December 1922. 
- Musammat Gopi was “found” and arrest- 
ed on the alleged’ charge in Aligarh in No- 
vember or December 1922, In short both 
the accused were found in British India 
‘but outsidé the Punjab in the United 
Provinces, and could have been dealt with 
in that Province only. But a condition pre- 
cedent to this dealing with the said accused 
_ is laid down by the proviso to the said 
séction, and this prohibits any inquiry into 
the said charge of the offence of kidnapp- 
ing without a certificate from the Political 
Agent of Bharatpur State that the charges 
are to be enquired into in British India. 
The record of the case does not show that 
any such certificate has been obtained, and 
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a reply received to the enquiry sent to the 
District Magistrate, Gujranwala, confirms 
this. Therefore, the Magistrate at Gujran-, 
wala had no jurisdiction to enquire into 
the said charge for the following rea- 
sons :— 

The offence was committed in the Bharat- 
pur State and is only triable at the place 
where the accused are “found,” i. ¢.,either ° 
in the Bulandshahr or Aligarh Districts as 
may be determined by the Allahabad High 
Court on a certificate given by the. Political 
Agent of the Bharatpur State as required 
by s. 188 of the Cr. P.C. The provisions of 
sub-s. (4) of s. 181, Or. P. C., cannot be in- 
voked on the ground that the minors were 
conveyed, concealed or detained in’ the 
Gujranwala District as, in my opinion, this 
sub-section does not apply to any offence 
under s. 363, Indian Penal Code, and, second- 
ly, the sub-section only provides an alterna- 
tive venue when the offence is committed in 
British India. Section 183 completely ousts 
any jurisdiction exercisable under sub-s (4) 
when the offence is committed outside 
British India. . 

The authorities dealing with the applica- 
tion of s. 188 are:—Shamir Khanv. Empress 
(1), Roda v. Empress (2) and Queen-Em- 
press v. Mastana (3), ` f 

The one applicable to the present case is 
Queen-E'mpress v. Mastana (3), as the defect 
has not only been noticed by this Court; 
but attention has also been drawn to it by. 
the learned Public Prosecutor. 

In the other two cases cited objection was 
never taken to the want of jurisdiction, and 
it was, therefore, held that this only amount- 
ed to an irregularity and was cured by the 
provisions of s. 5387 of Cr. P. O. > f , 

For the above reasons and following 
Queen Empress v. Mastana (3) I am of opin- 
ion that the accused Ram Charan and 
Musammat Gopi have not been validly com- 
mitted to this Court, and I submit the record 
for the orders of the Hon'ble High ‘Court 
with arecommerfdation that the commit- 
ment be quashed under s. 215, Or. P.O. > 

The other two cases under ss. 420 and 368, 
Indian Penal Code, have been tried at the 
Sessions held on the 18th and 19th February 
1924. No @onflicting findings can possibly 


-result from this course, and it was really 


unnecessary to have committed the two 


cases under ss. 363 and 868. 


(1) 35 P. R. 1883 Cr. 
(2) 30 P. R. 1889 Cre 
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Mr. Jai Lal, Government Advocate, for 
the Respondent. |, ‘ 
* JUDGMENT.—The accused persons 
are neither present nor répresented before 
me, and I express no opinion upon the 
suggestions of the learned Sessions Judge 
that s. 181 (4), Cr. P. O., does not apply to 
any offence under s. 363 of the Indian Penal 
Code ånd thats. 188 completely ousts any 
jurisdiction exerciseable under s. 181 (4) 
when the offence is committed outside 
British India. On the question whether 
the commitment must be set aside, be- 
cause the Committing Magistrate has held 
an enquiry without a certificate of the 
Political Agent obtained under s. 188, 
the ruling of the Chief Court reported 
as Queen- Empress v. Mastana (3) appears 
to me to be conclusive. The learned Gov- 
ernment Advocate, who has appeared, at 
first contended on the strength of the last 
few words of the judgment that in that case 
a specific objection to the commitment pro- 
ceedings had been raised on behalf of the 


‘accused and he was disposed to argue that 


on the analogy of Shahmir Khan v. Empress 
(1) which was affirmed by a Full Bench in 
Fateh Din v. Emperor (4) the defect of the 
absence of a certificate would be curable by 
the subsequent production of a certificate 
for which he was prepared to arrange. The 
referring. order, however, of Mr. Justice 
Maude in Queen-Empress v. Mastana (3), 
makes it clear that the objection to the 
legality of the commitment order was raised 
by the Sessions Judge only and not by any 
of the accused. The case, therefore, was 
exactly parallel with the present case, and 
thé two rulings approved in the decision, 
namely, Queen-E'mpress v. Katharperumal 
(5) and Queen-Himpress v. Ram Sundar (6) 
held definitely that in such circumstances 
as the present the enquiry held by thé 
Magistrate and the commitmeiit order were 
wholly void. . 

Acting under s, 215, Cr.,P. O., I quash the 
commitment. ` ; 

K. 8, D. 

3) 11 P. R. 1899 Čr. e 

o 4 P. R. 1902 Cr; 21, P. L. R. 1902. (F. B.) 

(5) 13 M. 423; 2 Weir. 147; 4 Ind. Dec. (N. s.) 1007. 
(© 19 A. 109; A. W. N. 1896) 191; 9 Ind. Dec. (x.s) 


Commitment quashed. 
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PATNA HIGH COURT. 
URIMINAL Revision No, 413 oF 1923. 
December 2v, 1923. | 
Present:—Mr, Justice Adami and 
Mr. Justice Foster. 

UTTIM SINGH-— PETITIONER 
VETSUS | 
JUDHAN RAI—Opposite Parry. 

Criminal Procedure Code (Act V of 1898), s. 148-—— 
Dispute concerning immoveable property—Arbitration, 
reference to, validity of—Award concerning future 
possession, whether can be taken iniv consideration— _ 
Order relating tò property not referred to in preli- 
minary order, validity of. ` : 

Under s. 145 of the Or. P. C. itis for the Court to” 
consider which of the parties was in possession of the 
property in dispute at the date of the proceedings or, 
in some cases, within two months previous to the date 
of the proceedings. The scheme of the enquiry is 
retrospective and not prospective. There,might be 
certain circumstances in which the parties may agree 
that the Court should refer the matter in dispute to 
arbitration for the purpose of deciding the question 
as to who wasin actual possession at the time of the 


. proceedings, but the question as to future possession 


in such a proceeding cannot be referred to arbitra- 
tion. The law does not allow delegation of the 
jurisdiction of the Court under s.145 to arbitrators. 
‘The utmost that the Code allows in a proceeding 
under s. 145 is that the Court may direct a local 
enquiry and bring the enquiry report on the record 
as evidence. [p. 173, cols. 1 & 2.] 

Tf, however, the Magistrate has before him clear ` 
and undeniable evidence that there is no further 
likelihood of the breach of peace and that the parties 
have come to a settlement of their dispute, the Magis- 
trate must drop the proceedings. In such a case a 
compromise between the parties may be taken by the 
Magistrate as» evidence for an order to be passed 
under cl. (5) of s. 146 of the Cr. P, O., but the com- 
promise cannot possibly be made the basis of an 
order under cl. 6 of the section. [p. 173, col. 2.] 

A Magistrate has no jurisdiction to pass an order 
under s, 145 of the Cr. P. O. in respect of property 
tibia} was not referred to in the initiatory proceedings, 
[ibid] |” 

Criminal revision from an order of the 
Sub-Divisional Officér, Sitamarhi, dated the 
15th February 1923. _ . 

_ FACTS.—In a proceéding under s. 145, 
Cr. P. O., aftér the parties had filed théir 
written statements, it was agreed that the 
matter should be referréd to arbitration.. 
The award, which related to future Rp 
session of the parties, Was accepted by the 
Court arid the dispute decided accordingly. 

Mr. Bhagwan Prasad, for the Petitioner. _ 

Mr. Gour Chandra Pal, for the Opposite 
Party. Pe ath, MA splint 

; JUDGMENT. |. 

Foster, J.—[After stating the facta, 
his Lordship proceeded as :follows :—t | 

Thé main question with which this révi- 
sion is concerned is whether a, referetice to 
arbitration, such as was made in this tasé, 
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can be made the basis of an order under 
s. 145. It appears to me“that the scheme 
of the section is against such a proposition. 
As the wording of the section goes, it is for 
the Court to consider who was in posses- 
sion at the date of the proceedings or fin 
some cases) within two months previous to 
the date of the proceedings. So the scheme 
of the enquiry is retrospective and not pro- 
spective. There might conceivably be 
certain instances in which the parties have 
agreed that the Court should refer the 
matter in dispute to arbitration for the 
purpose of deciding the question as to who 
is in actual possession at the time of the 
proceedings. Apparently such a procedure 
has not been condemned. In the case of 
Taramani Chaudhurani v. Gyanendra 
Mohan Chaudhuri (1) the question put to the 
„arbitrators was: who wasin pošsession of 
the land in dispute? As regards the case 
of Haldhar Singh v. Bulaki Singh (2) which 
has been quoted by the opposite party, I 
am unable to find from the report of that 
case whether the arbitrators’ report was as 
to actual possession at the moment or as to 
future possession under their award. In 
the present case it is obvious that this dis- 
-tinction is important, because in the order 
. ofthe 15th February 1923, the Sub-Divi- 
sional Officer states that the Jands “will be 
divided amongst the parties.” So the order 
passed by the Sub-Divisional Officer on the 
arbitration award wag prospective and not 
retrospective. This appears to me to be an 
impossible foundation for the formal order 
which, in the Cr. P. O., which was in force 
before the Ist of September, 1923, was for- 
mulated in Sch. V (XXII). In that formal 
order the Magistrate certifies that he is 
satisfied without reference to the merits of 
the claim of either of the said parties to the 
legal right of possession that the claim of 
actual possession by one of the said parties 
is true. . 

There are decided cases in which the de- 
legation of the jurisdiction of the Court, 
under.s. 145, to arbitrators has been con- 
.deraned, In the case of Banwari Lal 
Mukerjee v. Hriday Chakravarti (3) this 
procedure was condemned on the ground 
that the law does not allow delegation. 
The utmost that the Code allows in a pro- 
ceeding under s. 145 is that the Court may 


(1) 7 0. W. N. 461. 
ae it 122; 3 P. L, J. 246; 4° P. L. W. 104; 


49;Or, L 
(5) 33°C. 832 2 Cr, L, J, 347; 1 C, L, J, 432. 


JUDHAN RAT, 178 7 


direct a locai enquiry and bring the enquiry" 


report onthe record as evidence. In the 
case Hamidul Huque v. Sheikh Atait 


Hussain (4) the procedure was also con-, 


demned on the ground that it was not in 
accordance with the specific directions 
given ins. 145. An analogous ‘case to this, 
bearing out the same principle, is to be 
found in ease of Sadhu Biswas v. Mahammad 
Ali Biswas (5), where a compromise wag filed 
in a proceeding under s. 145. The import- 
ance of this last quoted ruling is that it 


has some bearing on - the next matter which’ 


I propose to discuss; thatif the Magistrate 
has before him clear and undeniable evi- 


dence that there is no more likelihood of a — 


breach of the peace and that the parties 
have come to a settlement of their disputes, 
it is obvious that the Magistrate must drop 
the proceedings. In this last case it has 
been laid down that a compromise can only 
be taken by the Magistrate as evidence for 
an order to be passed under cl. (5) of 8. 145 
and cannot possibly be made.the basis of 
an order passed under cl. (6). That decision 
appears to me to govern any case in which 
an arbitration award is before the Court and 
where that arbitration refers not to existir g 
and past possession but to future possession 
after division of the ‘property or alteration 
of the existing conditions. 

Théreis only one point remaining. It is 
admitted by the opposite party that the 
proceedings were initiated in respect of 39 
bighas and odd and that the final order 
that purports to have been passed under 
s. 145 has reference to 82 bighas. It is ob- 
vious that the Magistrate had no.jurisdic- 
tion to pass such order in respect of land 
which was not referred to in the initiatory 
proceedings. 

For these reasons I would set aside the 
order of the Sub-Divisional Officer on the 
ground that it is an order which he had no 
legal authority to pass. 

Sens J.—I agree. 

Order set aside, 


a a uae Cas. 513; %P. L. J. 81; 1 P. L. W. 812; 18 


Cr. L. J 
(5) 9 inde KA 167; 18 0. W. N. 568; 12 Or. L. J. 32, 


CALCUTTA BIGH COURT. 
CriminaL APPEAL No. 77 oF 1925. 


. `. June 24, 1925. 


Present:—Mr. Justice Suhrawardy and 
Mr. Justice Panton. 
BHAGIRATHI CHOWDHURY AND OTAERS 
—APPELLANTS 
versus 

- HEMPEROR—REsponDENT. 

‘Criminal Procedure Code (Act V of 1898), s. 162— 
Statement made to Police, whether admissible—Map 
containing hearsay matter, whether admissible. 

In the course of a Sessions trial the Investigating 
Sub-Inspector of Police, when examined as a prose- 
cution witness, was asked whether he had during the 
investigation examined any witnésses on behalf of the 
accused. He stated that he had examined certain 
witnesses but that they had denied their presence at 
the occurrence, One of the persons named by the Sub- 
Inspector had been summoned by the accused as a 
defence witness: 

Held, that the statement of the Sub-Inspector was 
not admissible in evidence having regard to the 
provisions of s. 162 of the Or. P. O. [p. 175, col. 1.) 

A person who makes a map ina cr iminal case ought 
not to put upon it anything more than what he sees 
himself. Particulars derived from witnesses examined 
on the spot should not be noted on the body of the 
map but on a separate sheet of paper annexed to the 
mapasan index thereto. [ibid.] 

Such particulars are hearsay evidence and are not 
admissible. Where the map is prepared by a Police 
Officer, such particulars are -also inadmissible under 
s. 162 of the Or. P. C. [ibid.] 


Criminal appeal against an order of the 


Sessions Judge, Rajsbahi, dated the 6th 


December 1924. 

Babus Debendra Narain Bhattacharjee 
and Lalit Mohan Sanyal, for the Appel- 
lants. 


Mr. Khondkar (Deputy Legal Remem= 


brancer), for the Crown. 
Babu Khirode Lal Sen, for the ‘Com: 
plainant. 


JUDGMENT. 

Suhrawardy, J.—This appeal is by 
Bhagirathi Ohowdhury and four others who 
have been convicted in accordance with the 
majority verdict of the Jury by the Sessions 
Judge of Rajshahi. The, first accused has 
been convicted under ss, 147 and 325, 
Indian Penal Code, and sentenced under 
8. 325 to five years’srigorous imprisonment, 
no separate sentence having been passed 
under s. 147, The other four accused 


i ee have been convicted umder ss. 325/ 


49 Indian Penal Code, and sentenced to 
thre years’ rigorous imprisonment. 

The riot alleged to have takeneplace was 
over a piece of land, in course of which, it 
is said, one Mir Panchu was beaten to death, 
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Several objections have been taken on 
behalf of the accused to the address by the’ 
Judge to the Jury; but it is sufficient to 
refer to two of these, as in our opinion, the 
others are not important. 

The first objection is that certain state- 
ments have heen admitted by the learned 
Sessions Judge which are inadmissible in 
evidence. In the course of the examination 
of Ananta Prosad Das (Sub Inspector of 
Police) he was asked in examination-in-chief 
whether he examined during the course of 
the investigation any witness on behalf of 
the accused and he said that he had ex- 
amined only two witnesses Bartu Chowdhury 
and Daulot Ghose who wera produced before 
him and both of them stated that they were 
not present at the oscurrence. This, it is 
said, is in contravention of the provisions 
of s. 162, Cr. P. ©. That section says that’: 
no statement made by any person toa Police 
Officer in the course of an investigation 

.. . Shall be used for any purpose at any. 
enquiry or trial . It is not clear why 
the witness was made to make this state- 
mert; but itis suggested that one of the 
persons named by him at least, namely, 
Daulot Ghose, was a witness, cited by the 
defence and, therefore, in anticipation of the 
evidence which might be given by Daulot - 
Ghose, this statement was made by the 
Inspector. In my opinion this statement 
by the Sub-Inspector is not admissible, 
Section 162, Cr. P. O., is clear enough to’ 
exclude any statement made by any person 
and directs that such statement shall not: 
be used for any purpose. The way in which 
this evidence has been brought out is objec- 
tionable in more ways than one. It is in 
direct contravention of the above provision 
of law and itis not justified by any other 
provision of law which makes evidence con- 
tradicting possible evidence of a possible 
witness admissible against the accused.’ 
The mere fact that one of the persons so- 
named by the Sub-Inspector was cited by 
the defence did not justify the prosecution. 
in getting out a statement made by him 
in anticipation of what he might say. 'Phis’ 
statement by the Sub-Inspector in the hear-- 
ing of the Jury must have apparently pre- 
judiced the case for the defence and left an. 
impression in the mind of the Jury that 
the accused produced witnesses in support? 
of their case before the Sub-Inspecior and 
both of them denied any knowledge of the 
occurrence, This statement is not, ceo 
admissible. 


> 
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The second ground on which the legality 
of the trial is assailed is that the map pre- 
pared by the Sub-Inspector and placed 
before the Jury contains statements of wit- 
nesses and hence the map should not have 
been placed before the Jury with those 
statements thereon. There are two véry 
important endorsements on the map. The 
first is against the point marked with an 
arrow and runs thus: “The deceased and 
Luddi Sheikh Peadas stood here and the 
deceased received lathi blow from Bhagi- 
rathi chowkidar accused while standing 
here.” In another part of the map certain 
‘dotted lines were put and the remark 
against them is, “showing the route taken 
by the deceased on being chased by the 
accused persons.” These statements were 
not of the Sub-Inspector fiom his personal 
knowledge but from what he had heard 
from other people at the time of the investi- 
gation. Such statements are, therefore, in- 


-admissible under s. 162, Cr. P. O., and as’ 


hearsay evidence. The impropriety of plac- 
ing maps before the Jury containing state- 
ments of witnesses or of informatiun receiv- 
ed by the person preparing the map from 
other persons has been recently pointed out 
in several -Gases. In Emperor v. Abinash 


‘Chandra Bose (1), the learned Chief Justice © 


has fully dealt with this matter and it has 
been laid down that “ a person who makes 
a map in acriminal case ought not to put 
upon it anything more than what he sees 
himself, Particulars derived from witnesses 
examined on the spot should not be noted 
on the body of the map but on a separate 
. sheet of paper annexed to the map as an 
index thereto.” The direction given here 
may be inconvenient but the law seems to 
be clear. The learned Chief Justice in 
avery recent case to which my learned 
brother was party [Emperor v. Mofizel 
. Peada (2) decided on .the lst May 1925) 
referred to a map like the one in the pre- 
sent case and remarked that the map placed 
‘before the Jury was a clear instance of 
what should not be done, and observed as 
folldws:—"Inlmy judgment, the map initspre- 
sent state ought not to have been allowed to 
‘be placed before the Jury. Ifit was necessary 
for the map to be placed before the Jury, 
the proper thing to be done was to have a 
clean copy made with these entries omitted 


(1) 84 Ind. Cas. 654; 52 C.172;28 O. W.N. 995; 
(1924) A. I. R. (0) 1029; 26 Cr. Lid. 350. 

(2) 89 Ind. Gas. 242: 29 O, W. N, 842; (1925) A. L R. 
(0) 909; 26 Cr, L, J, 1298, 
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be supine ABG 
co that the Jury would have a map before 


them which would not have prejudiced their 
mind in any way.” In my judgment apart 


“from the instruction in the Police Regula- ° 


tions and the High Court Circular Orders, 
it is highly prejudicial in the interest of 
justice to allow statements which may or - 
may not be admissible in evidence to be in- 
troduced in a case by indirect means., For 
instance, the map prepared by the Sub-Ins- 
pector from certain information received 
from another person introduces a statement 
made by that person and it is possible that 
the person who gave the information.. to the: 
Sub-Inspector was not himself competent 
to make the statement his information having 
been derived from others not before the 
Court. Apart from s. 162, Cr. P. ©., such 
statements under the general law ought not 
to be made to goin in the shape of entries 
jn maps. The trial accordingly has been 
vitiated by the introduction of these pieces 
of evidence and, in my opinion, the convic- 
tion cannot stand, ewe 
_ Inthe result the conviction of and the 
sentences passed upon theappellants should 


"be set aside and a re-trial ordered. The 


appellants Nos. 2 to 5 will remain on bail 
and the appellant No. 1 in custody until fur- 
ther orders by the Magistrate. 

Panton, J.—I agree. 

Z. K, Conviction set aside, 


LAHORE HIGH COURT. 
URIMINAL APPEAL NO. 227 or 1925. 
April 6, 1925. 

Present :—Mr. Justice Jai Lal. 

PALI AND OTAERS— ACOUSED— APPELLANTS 

i versus 
EMPEROR—RESPONDENT. 

Criminal trial—Practice—Conviction, whether can 
be based on interested and contradictory evidence. 

It is not safe to base the conviction ofan accused 
person on the evidence of interested witnesses who 
were not mentioned in the First Information Report as 
eye-witnesses of the occeflrrence and whose evidence is 
contradicted by other witnesses produced on behalf of 
the prosecution. [p. 176, col. 2.} og 

Criminal appeal from‘'an order of the 
Magistrate First Class, exercising enhanced 
powers under s. 30, Cr. P. O., Ferozepur, 
dated the 7th? February 1925. 

Dr. Nand Lal, for the Appellants. ; 

Mr. C. H. Cardon Noad, Assistant Legal 
Remembraneer, for the Réspondent. . | 

JUDGMENT.—Pali; Chanan and Sars 
wan, sons of Nikka fat, have been convicts 


176° 


ed, the first named under s, 324/109 and 
the last two under a. 304, Part II of the 
Indian Penal Code, and have been sentenced 
, to one and ‘six years’ rigorous imprison- 


‘ment respectively. They have all appealed - 


to this Court and I have heard Dr. Nand 
Lal on their behalf and the Assistant Legal 
Remembrancer on behalf of the Crown. 

The case for the prosecution is that 
Nikka ‘father of the. convicts owed some 
money to one Kishen Singh on a number 
of deeds, On the 13th of November 1924 
he consolidated all the previous loans into 

‘one and effected a mortgage of his property 
in favour of. Kishen Singh and had the 
mortgage attested before the Naib-Tahsil- 
dar. The former mortgage deeds had to 
be returned to the mortgagor and the Naib- 
Tahsildar ordered Ram Rattan a Patwari 
to arrage} for the return of the deeds. On 
the 14th of December the parties came to 
the Patwari, but there was some difference 
of opinion as tothe mannerin which the 
former deeds had to be dealt with. The 
result was that the parties quarrelled andthe 
quarrel between the parties led fo the Pat- 
wart being abused by the relations of Nikka. 
‘The Patwari left the place on a pony in 
order to report the matter to the Naib-Tah- 
sildar who was encamping in a village a 
few miles away. During the absence of 
the Patwari his brother Durga Das passed 
in front of the house of Nikka and told the 
three appellants that his brother had gone to 
make a report to the Nazb-Tahsildar and 
that they would be ruined, On this all 
three appellants are alleged to have come 
out of their house armed with dangs. 
Sarwan and Chanan beat him. Durga Das 
fell down. Pali was going to strike him 
but on the bye-standers askinghim todesist 
and finding that Durga Das had fallenon the 
ground he did not actually strike him. In- 
formation was immediately conveyed to 
the Patwari of this incident. He came 
back soon after the assault. The deceased 
died as a result of the injuries received 
the next morning. . 
` Sarwan Singh admits his presence, but 
gays that he was abused by the deceased 
who along with @nother person attacked 
him. He is unable to explain how the de- 
ceased received these injuries. He denies 
the presence of his two brothers. Pali and 
Chanan both deny their presence at the 
fight. : 

The First Information Report*was made by 

the Patwari Ram Rattan, who has appeared 
s 
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as P. W. No. 1. This report was made after 
the death of the deceased, and, therefore, at 
a time when the informant had presum- 
ably ascertained the full facts of the inci- 
dent. There two Nathus anda Pohu were 
mentioned as eye-witnesses. At the trial 
Amin Chand, Sucha Singh and Pohu were 
produced as eye-witnesses. Pohu does not 
support the prosecution. On the other 
hand he distinctly contradicts the version 
put forward by the prosecution. Amin 
Chand is a son of Ram Rattan Patwari, and, 
therefore, a nephew of the deceased. Sucha _ 
Singh is a sou of Kishen Singh the mort- 
gagee. Both these witnesses are obviously 
interested. Kishen Singh states that when 
information of the incident was first con- 
veyed to the Patwari by Bainka, his son, the 
names of Chanan and Sarwan alone were 
mentioned as the assailants. In my opin- 
ion it will not be safe to uphold the con- 
viction of Chanan and Pali on the evidence 
of Sucha and Amin Chand, specially con- 
sidering that they were not, mentioned in the’ ° 
First Information Report aseye-witnesses 
and that their evidence is contradicted’ by 
other witnesses produced on behalf.of the 
prosecution. | 
The case of Sarwan, however, stands on 
a different footing. He admits his pre- 
sence and some sort of quarrel with the 
deceased, but makes an obviously absurd 
statement that he does not knew how the 
deceased received his injuries. The evi- 
dence produced on his behalf is unreliable 
and is open to the same criticism as the 
statement of Sarwan. In my opinion Sar- 
wan must be held responsible for the in- 
juries caused to the deceased. The learned ` 
Counselon behalf of Sarwan claimed the 
benefit of a right of private defence on 
behalf of Sarwan. In my opinion no facts 
entitling the convict to any such right havé 
been established. It was then contended 
that in any case Sarwan acted under grave | 
and sudden provocation Thereis no force in 
this contention also, The use of the langu- 
age imputed to Durga Das does not in any 
sense amount to grave and sudden psovo- 
cation. : 
I accept the appeals of Pali and Chanan 
and acquitting them order their release 
forthwith. The conviction and sentence of . 
Sarwan are confirmed and his appeal is dis- 
missed, i 


Z. K Appeal partly accepted, 


[2 I. O. 1928) 
PATNA HIGH COURT: 
APPEAL FROM APPELLATE DECREE No, 1254 
oF 1922. 
June 24, 1925. 
Present:—Mr. Justice Adami and 
Mr. Justice Sen. 
Musammat BATISA KUER—Puasintire— 
APPELLANT 
ve 7SUS 
RAJA RAM PANDEY AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

-Pleadings—-Adverse possession, plea of—Appeal— 
Plea, whether can be taken—Limitation, commencement 
of, during lifetime of full owner—Death of full owner 
—Succession by limited owner—Suspension of limi- 
tation. 

Ordinarily a plea of adverse possession should be 
distinctly raised in the pleadings and should also 
form the subject-matter of an issue, but a party may 
be allowed, to succeed on a title by adverse. posses- 
sion pleaded for the first time in the Court of Appeal, 
if such a case arises on facts stated in the pleadings 
and the opposite party is not taken by surprise. [p. 178, 
col. 1.) 

Once limitation has commenced to run in the life- 
time of a full owner it is not suspended by reason of 
the fact that the full owner dies and is succeeded by 

a limited owner. [ibid.] 


Appeal ‘against a decision of the Ad- 


ditional Subordinate J udge, Saran, dated | 


the 18th August 1922, reversing that of the 
Additional Munsif, Siwan, dated the 26th 
November 1921, 

Mr. N. N. Sinha, for the Appellant. 

Mr. H. N. Prasad, for the Respondents, 


JUDGMENT, 
Sen, J.—This appeal arises out of a suit 


by the plaintiff-appellant for a declaration , 
that a deed of zerpeshgi dated the 20th’ 


December 1907 executed by Musammat 
Inderbaso in favour of the defendant No. 1 
was fraudulent and collusive and without 
legal’ necessity; that the said mortgagor 
had no right or title to execute the zerpeshgi 
deed and that, therefore, it was not opera- 
tive on “plaintiff who had inherited the larid 
in dispute from her father Sadhu Dubey. 
The case of the plaintiff was that one 
Sheo’ Dubey had two sons Nakched and 
Chulhai; 
‘Dubey and Chulhai had'ason Sadhu Dubey; 
that Dukhi and Sadhu wére joint; that’ 
Dukhi died arid’ Sadhu came into the family 
property by survivorship, that after Sadhu’ s 
death his widow Musammat Jharo succeed 
ed het and that after Musammiat Jharo the 
plaintiff ‘inherited the property in suit from 
her father. , The plaintiff ‘alleged that 


Inderbaso Kuer, thé widow of Dukhi, ‘eet of $ 
of. baso. 
zerpeshgi datéd. thé’ 20th' December 1907 in 


ly’ aña fraudulently’ executed a, deed 


12 
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that Nakched. had ` a son Dukhi' 
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favour of her brother, the defendant No.. 1; 
who in turn assigned fhe mortgage in favour 
ofdefendant No.2. The case forthe de- 
fence was that the plaintiff was not the 
daughter of Sadhu and Jharo; that Dukhi’ 
and Sadhu were not joint when Dukhi died 
that upon Dukhi’s death Inderbaso Kuer 
succeeded to his property and upon her 
death her daughter Sona Kuer succeeded. 
The defendant No. 1 alleged that he was 
the daughter's son of Inderbaso, that is,the 
sonofSona Kuer and not the brother of 
Inderbaso Kuer, as alleged by the plaintiff. 
The learned Munsif held that the plaintiff 
was the daughter of Sadhu Dubey; that the 
zerpeshgi deed was fraudulent and collusive; 
that Dukhi died whilst living joint with 
Sadhu and that defendant No. 1 is the. 
brother of Inderbaso; and he decreed the 
suit. On appeal, the learned Subordinate 
Judge affirmed the finding that the plaint- 
iff was the daughter of Sadhu; but he held 
that, even assuming that Inderbaso, the 
mor tgagor of defendant No. 1, had no title 
to the land in suit, the defendant No. 1 
having got possession ofthe land in 1907 
on the basis of his zerpeshgi and having 
continued in possession for over 12 years 
his title was perfected by adverse posses- 
sion. He, therefore, allowed the appeal and 
dismissed the suit. : 

It is contended before us, first, that the 
question of adverse possession was notin 
issue and that the Court of Appeal was not 
competent to raise it or pass his decision 
on it. Secondly, thatthe question whether 
Dukhi or Sadhu were joint or separate was 
not gone into by the Court of Appeal; that 
he should have gone into the question 
fully. 

There is no doubt that title by adverse 
possession does not appear to. have been 
raised in the pleadings, but the principle 
has often beenlaid down that a party may 
be allowed to succeed on a title by adverse . 


, possession pleaded for the first time in the. 


Court of Appeal if such a case arises on` 
facts stated in the, pleadings and the party 
ig not taken by surprise. The learned Sub- 
ordinate Judge bases his decision ,on the 
following facts. He finds that as early as 


. 1898 in’ “the Cadastral Survey Inderbaso 


Kuer’s name is recorded in the survey 
khatian, and he observes that this entry 
must be regarded as a presumptive. piece of 
evidence of possession ‘ot Musammat Inder- 
He finds that im 1901 there, was a 
zerpeshgi in favour of defendant No, 4 


“tine 
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in 1907 the zerpeshgi in suit was executed; 


‘that the dues of the previous bond were 


satisfied out of the consideration of the dis- 
puted zerpeshgi in favour of defendant 
No. 1. These two old registered bonds, he 
observes, executed so long ago as 1901 and 
1907 show that Musammat Inderbaso exer- 


cised acts of possession over the disputed - 


land.’ He also records itas an admitted fact 


that Sadhu, the father of the plaintiff-appel-' 


lant, “died sevenoreight years ago, ‘and that 
the defendant's possession over the land in 
suit commenced during -Sadhu’s lifetime, 
and further that admittedly heis still in 
possession. Healso states that the witness- 
es of the plaintiff had to admit that plaint- 
iff never got possession of the land in 
suit; that in fact nota single witness exa- 
mined by the plaintiff spoke a word about 
the possession of the plaintiff or her pre- 
decessor Sadhu over the land in suit. It is 
also found that at the Revisional Survey of 
1919, the name of defendant No. 1 was 


‘entered as being in possession as zerpesh- 
- gidar of Inderbaso. 


- material facts above mentioned were stated 


Now most of the 


in the pleadings and evidence was gone 
into in detail on all the points. On the 
principle laid down in the case of Lilabati 
Misrain v. Bishen Chobey (1) the learned 
Subordinate Judge rightly comes to the 
conclusion that limitation having once com- 
menced to run in the lifetime of a full 
owner cannot be taken to be suspended if 
he dies and is succeeded by a limited 
owner. Upon the facts found and upon 
the facts appearing in the pleadingsI am 
inclined to think that the finding as to 
adverse possession is  well-sustainable. 
Ordinarily the principle, no ‘doubt, holds 
good that adverse possession should be 
distinctly raised in the pleadings and 
should alsoform the subject-matter of an 
issue, but where the fact is so clear and un- 
mistakable that the plaintiff has never been 
in possession of the land claimed for nearly 
22 years and where, on the other hand, pos- 
session is exercised adversely to him as 
found in the present case, I see no reason 
for interference. | : 
The appeal is disrfissed with costs. 
‘Adami, J.—I agree. 


‘Z. K, Appeal dismissed, 
(1)6 O. L, J., 621 at p, 635 
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granted by Inderbaso Kuer; he finds that `° ` 


“was barred by time. 
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‘LAHORE HIGH COURT. 

MISCELLANEOUS SECOND CIVIL APPEAL 
‘No. 80 or- 1925. 
May 20, 1925. 
Present:—Mr. Justice Zafar Ali. 
BARKAT AND oTHERS—DEFENDANTS 
—APPELLANTS 
VETSUS 
RELU MAL AND OTAERS—PLAINTIFFS— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. l, Art. 185 — 
Mortgage with possession—-Suit by mortgagee to recover 
possession—Limitation, commencement of—Submersion 
of land, effect of. 

In the case of amortgage with possession the mort- 
gagor is liable to deliver possession of the mortgaged 
property to the mortgagee on the date of the mort- 
gage, butis not bound to do so until the mortgagee 
asks for or seeks to enforce his right to possession. If 
the latter fails to do so, the mortgagor's possession 


cannot be said to be that of a trespasser or wrong-doer. 
[p. 179, col. 1.) 


The mortgagor's right to possession, however, deter- 
mines on the date of the mortgage, and under Art. 135 
ot Sch, I to the Limitation Act, a suit by the mortgagee 
to recover possession of the mortgaged property must 
be brought within twelve years of such date. Where, 
after such date the land ‘mortgaged becomes sub- 
merged andis taken possession of by the mortgagor 
on its re-appearance, the mortgagor will be deemed 
to have remained in constructive possession thereof 
during the period of submersion and time will be 
deemed to have continued to run against the mort- 
gagee during the period of submersion. In any case, 
fime having begun to run against the mortgagee from 
the date of the mortgage, the subsequent submersion 
of the land would not have the effect of stopping it. 
{ibid.] f. 

Miscellaneous second appeal from an 
order of the District Judge, Hoshiarpur, 
dated the 13th October 1924, reversing that 
of the Subordinate Judge, Second Class, 
Hoshiarpur, dated the 15th January 1924. 

Sheikh Niaz Mohammad, for the Appel- 
lants. | 

Mr. N.C. Pandit and Lala Hargopal, for 
the Respondents. 


JUDGMENT.--The only question for 
determination in this second appeal is whe» 
ther the plaintiffs’ suit for possession of 
the land mortgaged to them was barred by 
time or not. The Trial Court decreed the 
suit in respect of that portion of the land ` 
which had been in possession of a prior 
mortgagee and was redeemed by the plaint- 
iffs in 192], but dismissed the suit with 
regard to the rest on the ground that it 
On appeal by the 
plaintiffs, the learned District Judge came 
to the conclusion that the suit was within 
time in respect of the rest also by virtue of 
a certain. condition embodied ‘in the mort- 
gage-deed. It is contended on behalf of 


(98 I. O. 1996] 


the defendants-appellants that the said 
condition did not warrant the conclusion 
drawn by the learned District Judge. | 


The facts, that need be stated here for 
the purpose of the disposing of this appeal, 
are briefly as below: — 

_The land is situated on the banks of the 
river Sutlej and is liable to submersion 
under water, but, as found by the learned 
District Judge, the whole of the land mort- 
gaged was out of water at the time of the 
mortgage, that is, on the 25th June 1894, 
whichis the date of the registered deed of 
mortgage. The mortgagor's right to pos- 
session, therefore, determined on that very 
date as the mortgage was with possession, 
and under Art. 135 of the Limitation Act, 
the suit for possession should have been 
brought within 12 years from that date. 
Limitation began to run against the mort- 
gagee from the said date, but a consider- 
able portion of the land remained submerg- 
ed under water from 1903-04 to 1911-12, 
and the learned Counsel for the plaintiffs- 
respondents contends that the mortgagee 
should be deemed to have been in construc- 
tive possession of the land during this 
period, because he argues, the mortgagors 
were trespassers from the date of the mort- 
gage and their possession as trespassers 
and wrong-doers should be deemed to have 
terminated with the submersion of the land. 
But *the learned Counsel could cite no 
authority in support of his proposition that 
in case of every mortgage with possession, 
the mortgagor becomes a trespasser and 
wrong-doer if he remains in possession after 
the mortgage. The mortgagor is, no doubt, 
liable to deliver possession to the mort- 
gagee, but is not bound to do so until the 
mortgagee asks for or seeks to enforce his 
right to possession. Ifthe latter fails to 
do so, the mortgagor’s possession cannot 
a said to be that of a trespasser or wrong- 

oer. 


As the time began to run from the date 
of,the mortgage, the subsequent submer- 
sion of the land could not have had the 
effect of stopping it. Further the mort- 
gagor, who was in actual possession of the 
land before submersion, should be deemed 
to have remained in constructive possession 
thereof after submersion as evidenced by 
his having taken actual possession when 
the land emerged from the river. It cannot 
be said that the mortgagee, who had never 
obtained possession, remained in construc- 
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tive possession solongas the land was under 
the water. 

The condition which, according to the 
learned District Judge, gave the mortgagee 
afresh cause of action for suing for posses- 
sion every time that the land emerged after 
submersion runs as follows :— 

“ Jis qadar arazi kul khata se khwah 
qabza murtahin, khwah ba qabza muehiran 
(rahinan) burd ho jawe to us men se bawajih 
hissa marhuna ke zimawart murtahinan ke 
samphi jawegi, aur jis qadar arazi baramad 
hogi us men se bhi murtahin bawajih hissa 
marhuna ke zamin lene ka mustahiq hoga,” 

Now, the property mortgaged was only’a 
share in an undivided joint holding and, 
therefore, this condition gave expression to 
the ordinary rights and liabilities of all the 
co-sharers following each submersion or 
re-appearance of the land. The condition 
does not create any new right, that is, a 
right, which the mortgagee would not have 
been entitled to but for the stipulation in 
question. Ifthe mortgagee had once taken 
possession, he would have remained in con- 
structive possession after the submersion 
ofthe land and been entitled as matter of 
course, to take possession of it on its re- 
appearance. Thus the condition does not 
create any right which the mortgagee had 
not already got as such. The mortgagee’s 
cause of action arose when the mortgagor's 
right of\possession determined, and as that 
right had once determined, no fresh cause 
of action could be said to have arisen 
after that. The lower Appellate Court's in- 
terpretation of the condition would lead to 
the conclusion that a fresh cause of action 
would arise even if the first submersion 
should have taken place more than 12 years 
after the mortgage. 

In view of what has been stated above 
I accept the appeal with costs and, revers- 
ing the order of the lower Appellate Court, 
restore that of the Trial Court. 

Z. K. Appeal accepted, 


PATNA HIGH COURT. 

Civiu Reyiston Nos. 381 AND 382 of 1923, 
March 13, 1925. 
Present:—Justice Sir Jwala Prasad, Kr. 
LAURENTIUS EKKA—PETITIONER 
VETSUS 4 
DHUKI KOERI—OPPOSITE PARTY, 

Civil Procedure Codee(Act V of 1908), O. ITI, rri 1 i 
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4—Legal Practitioners Act (XVIII of 1879), s. 4— 
“Practise,” meaning of— Advocate, authority of, to 
act on behalf of client—Vakalatnama, whether neces- 
sary—Compromise consented to by Pleader, when can 
Be set aside—Fraud—Collusion — Petition presented out 
of time— Delay, explanation of—xtension of time, 
prayer for— Limitation Act (IX of 1908), s. 5. 

The word “practise” in s. 4 of the Legal Practitioners 
Sek; pades the right to appear, plead and act. [p. 182, 
col. 1. 

By virtue of the provisions of el. (3) of r. 4 of 
:0, HI, ©. P. C., an Advocate, unlike a Pleader, can be 
verbally appointed to act on behalf of his client, and 
when so appointed, under r. 1 of O. III, he can appear, 
plead and act. There is, therefore, nothing to prevent 
an Advocate, either in the High Court or in the sub- 
ordinate Courts, from presenting an application on 
behalf of his client without any power of appoint- 
ment or vakalatnama given to him in writing. [p. 181, 
col. 2. 

A petition filed out of time must show on the face 
of it the reason for the delay, and there must be an 
express prayer for condonation of the delay under s. 5 
of the Limitation Act. [p. 182, col. 2] 

A compromise consented to bya Pleader duly autho- 
rised in that behalf will not be set aside, unless 
fang or collusion is imputed to the Pleader. [p. 183, 
col, 1. 

Revision against an order of the Subordi- 
nate Judge, Ranchi, dated the 9th June 
1923, l 

Mr. H. P. Sinha, for the Petitioner. 


Mr. S. Saran, for the Opposite Party. 


JUDGMENT.—Thbis is an application 
against an order of the Subordinate Judge 
of Ranchi, dated the 9th June 1923, reject- 
ing an application of the petitioners pre- 
sented under O. XLVII. r. 1, of the C. P. C., 
for review of a judgment, dated the 23rd 
December 1922, passed by him. 

The petitioners were plaintiffs in the 
case and sought to recover possession of the 
disputed land on a declaration of their title 
thereto as their ancestral bhuinhari land. 
The defendants, on the other hand, claimed 
to be.in possession of the property under 
purchase made by their father in 1873 
from one Sheikh Bhukun, an auction-pur- 
chaser. of the land. The plaintiffs’ suit was 
dismissed by the Munsif, and the appeal 
filed by them was placed in the file of the 
Subordinate Judge for disposal. The 
argument of both sides c®ncluded on the 
20th December. On-the 23rd December a 
compromise petition was filed before the 
learned Subordinate Judge. The petition 
was signed by the defendants and their 
Pleader, and on behalf of the „petitioners 
their Pleader signed the same. By the 
petition of compromise the bhuinhari title 
of the petitioners was admitted and acknow- 
ledged* by the defendants, and the defend- 

_ants were allowed to hold the disputed 
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land as occupancy raiyats under the plaint- 
iffs on payment of rent at the rate of Rs. 3 
per acre, the rent being revisable at the - 
time of the preparation of the Record of 
Rights The appeal was disposed of in 
terms of the compromise petition by judg- 
ment of the Court, dated the 23rd December, 
1923. : ; 

The petition for review of the judgment 
was filed on behalf of the petitioners on 
the 5th June. In it it was alleged that after 
the arguments were over, the petitioner 
No. 1, who was in charge of the case on 
behalf of the plaintiffs, had left Ranchi 
for his village inorder to make prepara- 
tion for the Christmas festivalin his charge, 
and he came back to Ranchi in the first 
week of January and learnt that the appeal 
was disposed of in terms of the compromise 
referred to above. It was alleged in the 
petition that the compromise petition was 
filed without his knowledge and without 
instructions to his Pleaderand that it was. ` 
prejudicial to the plaintiffs’ interest. 

The compromise petition was signed by. 
the petitioners themselves, and countersign- 
ed by their Counsel Mr. Roy. On the 9th: 
June 1923, the Court rejected the applica-. 
tion for review holding: (1) that it was out 
of time, and (2) that it was not in proper 
form, As to the latter ground the learned 
Subordinate Judge observed that Mr. Roy 
being a Counsel (Advocate) could not move 
the petition unless he was instructed by a 
Pleader and after the latter had signed it, 
and that if Mr. Roy wanted: to present the 
petition and thereby act as a Pleader, he 
would have filed a vakalatnama. In support 
of this view the learned Subordinate Judge 
has cited the case of Mr. B. N. Misra, an. 
Advocate of the Court, who practises in 
Cuttack. Ihave looked into the file of the 
case. Mr. Misra applied for refund of some. 
money on behalf of his client and filed a 
petition for that purpose under his own 
signature, without filing a vakalatnama. 
The learned Chief Justice (Sir Edward 
Chamier) observed that if Mr. Misra want- 
ed to perform the functions of a Pleader he 
must file a vakalatnama. This view has. 
been maintained in this Court in several 
cases, and thus a practice has been es-. 
tablished of not allowing refund of money. . 
toan Advocate unless heis especially autho- 
rized and filesa vakalaitnama. This would 
be so under the provisions of the stamp 
law which especially require that a refund 
of money can only be made to a person 
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holding a power-of-attorney, duly stamped, 
from the person on whose behalf the with- 
drawal is sought [Art. 48 (g), Sch. I of 
the Stamp Act]. But the Counsel in the 
‘present case did not want any refund of 
money on behalf of his cliënt; he only ap- 
plied for review of judgment. The petition 


for review in the present case was daly. 


signed by all the petitioners, and it was 
moved by Counsel, Mr. Roy,. who appeared 
for the petitioners who were also present in 
Court atthe time. The rules as to the 
presentation of an application are to be 
found in Ch. III, page 13, of the High 
Court ‘Rules, and in Ch. I, Part I, page 
5, of the General Rules and Circular Orders 
for the subordinate Courts. Rule 4, cls. 
(iii) and (iv), of Ch. III of the High 
Court Rules say that a petition shall be 
signed and dated either by the petitioner 
or declarant or his Pleader and presented 
either by the petitioner or declarant or his 
recognized agent or his Pleader or some 
person appointed in writing in each case by 
such Pleader to present the same. The 
note to that rule says: 

“Here and throughout these rules unless 
there is anything repugnant in the subject 
or context ‘Pleader’ means Advocate; Vakil 
or Attorney.” 

Therefore, a petition must be signed and 
presented either by the petitioner himself 
oran Advocate, Vakil or Attorney of this 
Court. In the present case the petition was 
signed by the petitioners themselves. They 
were present in Court, and it was signed 
and presented by Mr. Roy, Advocate, on 
their behalf. Therefore, if the petition were 
filed in this Court it would have been in 
order. It is, however, contended by Mr. 
Sambhu Saran that, as it was presented 
before the learned Subordinate Judge, the 
Advocate in question could not present it. 
Rule 2, cl. (3), Ch. I, of the General Rules 
and Circular Orders, however, states that a 
petition to be presented in the lower Courts 
may be signed by the person presenting it, 

nd r. 3says that if the person presenting 
it is not a Pleader or a mukhtiar, he shall, 
if so required by the Court, be identified. 
Therefore, a petition in the subordinate 
< Courts may be signed and presented by a 
party or by his Pleader. “Pleader” has been 
defined in the C. P. ©., s. 2, cl. (15), to mean 
any person entitled to appear and plead for 
another in Court and to include an Ad- 
vocate, Vakil and Attorney of a High Court. 
This rule refers only to the functions of 
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appearing and pleading, and itis said that 
it does not include acting. ae 

Rule 1 of O. III of the C. P. C., says: 

“Any appearance, application or act in of 
to any Court, required or authorized by 
law to be made or done’ bya party in such 
Court, may, except, where otherwise express- 
ly provided by any law for the time being 
in force, be made or done by the party in 
person, or by his recognized agentor by a 
Pleader duly appointed to act in his behalf.” 

Rule 4 (1) of the order says: 

“The appointment of a Pleader to make 
or do any appearance, application or act for 
any person shall bein writing, and’ shall 
be signed by such person or by his re- 
cognized agent or by some other person’ 
duly authorized by power-of-attorney to act 
in this behalf.” 

Clause (3) of r. 4 dispenses with the ap- 
pointment in writing in the case of an 
Advocate of any High Court, andan Advocate 
isnot required to present any document 
empowering him to act. 

Therefore, an Advocate, unlike a Pleader, 
can be verbally appointed to act on behalf 
of his client, and when so appointed under 
r. lofO. III he can appear, plead and act. 
Hence Mr. Roy need not have filed any 
vakalatnama as his authority to present 
the petition of revision on behalf of the 
petitioners. So far as the law and the rules 
are concerned, thereis nothing to prevent 
an Advocate, either in the High Court or 
in the subordinate Courts, from presenting 
an application on behalf of his client with- 
out any power of appointment or vakalat- 
nama given to him in writing. There is 
nothing in the Legal Practitioners Act 
also against this view. 

_ Section 7 of the Letters Patent of this 
Court confers upon the Court power 

“to approve, admit and enrol such and so 
many Advocates, Vakils and attorneys as 
to the said High Court may seem meet; 
and such Advocates, Vakils and Attorneys 
shall be and are hereby authorized -to ap- 
pear for the suifors of the said High Court, 
and to plead or to act, or to plead and act, 
for the said suitors, acgording as ‘the said 
High Court may by its rules and directions 
determine, and subject to such rules and 
directionse” A 

Ins. 8 of the Letters Patent it is further 
declared that this Court 

“shall have power to make rules from 
‘time to'time for the qualification ‘and ad- 
mission of proper persons to be Advocates, 

e 
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Vakils or attérneys-at-law of the said High 
Court, and shall be empowered to remove 
or to suspend from practice, on reasonable 
` „cause, the said Advocates, Vakils orattorneys- 
at law; and no person whatsoever but such 
Advocates, Vakils, or attorneys shall be 
allowed to...appear, plead or act on his own 
behalf of on behalf of a co-suitor.” 

Section 119 of the C. P. C, enacts that 

“Nothing in this Code shall be deemed 
to authorize any person on behalf of an- 
other to address the Court in the exercise 
of its original civil jurisdiction, or to exa- 
mine witnesses, except where the Court 
shall.have in the exercise of the power con- 
ferred by its Charter authorized him so to 
do or to interfere with the power of the 
High Court to make rules concerning Ad- 
vocates, Vakils and Attorneys,” 

No rule has been framed in this Court 
prohibiting an Advocate from presenting an 
application or acting on behalf of his client. 

Unders. 4 of the Legal Practitioners Act 
(XVIII of 1879). 

“Every person now or hereafter entered 
as an Advocate or Vakil on the roll of any 
High Court under the Letters Patent con- 
stituting such Court, shall be entitled to 
practise in all Courts subordinate to the 
Court on the roll of which heis entered,” 
etc. 

Thus, if an Advocate on the roll of this 
High Court is entitled to sign and present 
an ‘application and to act on behalf of his 
client in the High Court itself, by 9.4 of the 
Legal Practitioners Actreferred to above he 
willbe entitled to practise in all the Courts 
subordinate to this Court. The word “‘prac- 
tise” in the section has been advisedly used 
and unless prohibited by any special rule 
will include the right to appear, plead and 
act. 

Mr. Sambhu Saran has referred us to the 
case of Ram Taruck Barrik v. Sidhessuree 
Dossee (1). That case, no doubt, supports 
his contention, but thatcase relates to the 
practice in the Calcutta High Court under 
the rules framed by that Cturt prohibiting 
Advocates of the Court from acting on be- 
half of their clients either on the original 
or on the appellate side; and all the argu- 
ments advanced by Mr. Sambhu Saran were 
considered and fully met by a Fyll Bench 
of the Allahabad High Court in the case of 
Bakhtawar ae v. Sant Lal 2): 


(0) 13 W.R.6 
(2) 9 A 617; AWN. (1887) 153; 5 Ind. Dee. (x. s.) 
848 (F. B : 
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-Lordships in that case observed: “It does 
not appear to us necessary to enter upon & 
discussion of the practice that prevails and 
regulates the professional status and pro- 
ceedings of Counsel in England, as it seems 
to us to be altogether beside the question we 
have to determine, namely, whether en- 
rolled Advocates of this Court are, as such, 
prohibited from doing all such acts as ad- 
mittedly may be done by the Vakils.” 

Accordingly their Lordships held that 
under the Letters Patent of -the Allahabad 
High Court and its rules an Advocate can 
appear, plead and act. 


Now, the Letters Patent of this Court 
and the rules framed by us are on similar, 
lines to those of the Allahabad High Court., 
l am, therefore, inclined to adopt the view 
taken by the Full Bench of that Court and 
to hold that the learned Subordinate Judge 
was wrong in his view that the petition of 
review presented to him by Mr. Roy, Ad- 
vocate, on behalf of the petitioners was not 
properly presented. 


The first ground upon which the learned 
Subordinate Judge rejected the application 
of the petitioners, however, seems to be 
substantial. The petition was filed much 
out of time. The appeal was disposed of 
on the 23rd December 1922, and the peti- 
tioner No. 1 came to know of it in the first 
week of January 1923, when he came to 
Ranchi to inquire about the case. The 
review petition should have been filed 
about the 23rd of March, 1923. It was, how- 
ever, filed on the 5th June 1920. This en- 
ormous delay has not been explained in the 
petition for review presented to the Sub. 
ordinate Judge. 


Itisa well-recognized principle that a 
petition filed out of. time must show on the 
face of it the reason for delay and there 
must further be an express prayer for ccn- 
donation of the delay under s: 5 of ihe 
Limitation Act. On the face of it the 
petition was time-barred and the Court 
below was right in holding that it was net 
entertainable. 


Again, the petition does not impute im- 
proper conduct on the part of the Pleader 
who filed the compromise petition, and 
unless that was done the action taken by 
the ‘Pleader “on behalf: of: the petitioners 
could not be challenged, for undé¥ tle. 
vakalatnama the Pleader had full power tc 
compromise the case [vide Sadho Saran Rat 
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v. Anant Rai (3).] The recent decision of 
their Lordships of the Judicial Committee 
in the. case of Sourindra Nath Mittra v. 
Heramba Nath Bandopadhaya (4) may be 
usefully cited, though the facts of the case 
are not very similar to those of the present 
one, On principle there does not seem to 
be any reason for interfering with a com- 
promise consented to by the Pleader duly 
authorized in this behalf, unless fraud or 
collusion is imputed to the Pleader. No 
such collusion or fraud has been pleaded in 
the petition. - No doubt, ignorance of the 
compromise, want of instructions to the 
Pleader and possibly fraud practised by the 
opposite party have been vaguely stated in 
the petition. These 
sufficient to affect the compromise filed in 
the present case. Again, the petitioner 
No, I says that he was looking after the 
case and went away on the 23rd December 
1922, to make arrangements for Christmas 
festivities, but there were about ten other 
petitioners and there is no reason why the 
petitioners other than petitioner No. 1 could 
nof remain in Ranchi to look after the 
case. 

For all these reasons I dismiss the ap- 
plications. 

Z. K. Applications dismissed. 

(3) 77 Ind. Oas. 14; 2 Pat. 731; (1923) Pat. 197; (1923) 
A. I. R. (Pat.) 483. 


(4) 84 Ind. Cas. 721; (1923) A. I. R. (P. C.) 98; 45 M. 
L. J. 453; (1923) M. W. N. 734; 33 M. L. T. 294 
(P. 0). ; 


LAHORE HIGH COURT. 
MISCELLANEOUS CIVIL APPEAL No, 260 
or 1924, . 
April 22, 1925.. 

Present:—Mr. Justice Harrison. 
Musammat PRAG DEVI AND ANOTHER— 
OBJECTORS——ÅPPELLANTS 

- VETSUS 
NATHU MAL AND OTHERS—PETITIONERS 
RESPONDENTS. 
Will—Undue influence—Disposing mind—Inference 
from surrounding circumstances. 
the absence of direct evidence-as to the posses- 
sion of-a disposing mind by a testator at the time of 


` making-a Will, itis open to the Court to infer from - 


the surrounding circumstances of the case the exercise 
of undue influence over the testator. [p. 183, col. 2.] 
Where the Court is able to find that a testator at 
the time of making a Will was ina very weak state 
of health and was under thé influence of persons who 


were benefited by the Will, the Will must be rejected 


t 
Wate e a : 


PRAG DEVI Y. NATHU MAL, 


are, however, not- 


183. 
as having been executed by the testator without. g 


disposing mind. [p. 184, col. 1. 
Miscellaneous civil appeal from an order 


of the District Judge, Jullundur, dated thè . 


25th June 1924. 
Lala Jagan Nath Agarwal and Mr. Anan 
Ram, for the Appellants. : 
Messrs. Faqir Chand and Madan 
for the Respondents. 


JUDGMENT.—The Probate of a Will 
of Bhan Mal has been granted to three of. 
his nephews Nathu Mal, Girdhari Lal and 
Gurdas Mal by the District Judge of Jul- 
lundur. The application for Probate was 
contested by the daughter of the deceased, 
Musammat Prag. Devi, and she presented 
this appeal. 

The contention in the Trial Court, as here, 
has been that the document was undoubted- 
ly executed by the late Bhan Mal a few days 
before his death but that he was in such a 
bad state of health that he did not ‘know 
what he was doing, that the Will after 
registration was taken over by Girdhari 
Lal and is still in his possession unless 
he has destroyed it, that he refused to 
produce it because he does not wish it to 
be shown that the Will bears the thumb- 
mark, and not signature, of the late Bhan 
Mal, and that there are various indications 
to prove that the mind of Bhan Mal was do- 
minated by his nephews and that he had not 
a disposing mind at the time when the Will 
was executed four days before his death, 
The learned District Judge has held that 
there could be no reason for Girdhari Lal 
to lose or suppress the Will, that the 
daughter has been very well treated, and 
that there is no evidence that Bhan Mal was 
under the influence of hisnephews. It is 
true that there is no direct, evidence and 
it is only a question of whether such infu- 
ence can be inferred. The reason put forward 
for the possible suppression of the Will is 
perfectly comprehensible and if the recital 
in the Will beignered, it appears that the 
daughter would have succeeded to the whole 
of her father’s property, while according 
to the Will she receives énly a portion and 
the nephews take the remainder. 

This point of the disappearance’ of the: 
Willis I thiñk of great importance. The 
Sub-Registrar himself came to the house of 
Bhan Mal, and tells us that he was weak 
and comatose and that ‘he had to wait till 
he woke up. He states that Bhan Mal 
assented to the contents and put his thumb 


Gopal, 


mark upon it, 4. e., on the endorsement, Th _ 


tL 


T 
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-aa 


184 


Sub- Registrar then took the deed away to 
- his' office’ for’ nétessary foritialities tf Be ob- 
` served, and made it ovẹr to Girdhari Lal, 
one of thé nephews, when he came to féteh 


it. This man Girdhari Lal brought with him - 


a receipt purporting to bear the thumb im- 
pression: ‘of’ Musammat Prag , Devi . the 
daughter a curious ‘proceeding. This thumb 
impression’ has Hot been’ proved. Cotitisel, 
however, contends that this'is “sufficient to 
-@stablish ‘that ‘the- Will ‘was ‘made over 
“by Girdhari Lal to Musammat ‘Prag. Devi, 
‘and hé further contends that the Sub- Regis- 
trar’s statement that he`was told’ that’ ‘the 
thumb impression was that of Musammat 
,Prag Dévi, but thathehad not seen it put on 
‘is: good evidence: Thisincident of handing 
in the previously. prepared receipt’ is’ I 
.think very ‘highly suspicious. The rédson, 
for suppressing the. Will is said to be that 
‘it bore the’ thumb-mark of Bhan Mal’ and 
that he would not have exécuted a solemn 
document in this ‘way had he not’ been too 
“weak to write: The ‘witnesses as to the 
‘actual ‘signature are two, Tulsi Rain the 
‘scribe and Mela Ram one ‘of the witnesses. 
Tulsi Ram says ‘that-Bhan Mal put his 
‘thumb-mark, while Mela Ram is very posi- 
tive that he ‘signed i in’Urdu. The documént 
itself shows baqalamkhud Bhan Mi al angutha 
which I'take to mean his thumb-mark and 
not his signature, and there is the further 


fact that he affixed his thumb-mark to the ` 


endorsement before the Sub-Registrar, I 
find that Tulsi Ram is right in saying that 
Bhan Mal put his thumb-mark ‘and did 
not sign, and I think that he is also right 
in saying that his reason for doing so was 
that he was very weak. The Will recites 
that Bhan Mal wishes to ensure the inherit- 
ance of his daughter. and leaves to ‘her 
what is called his selfacquired property 
and states that his reversioners will take 
the ancestral property. There’ is no pre- 
sumption regarding the ancestral nature of 
any property, nor has it ever ‘been pleaded 
in this case that ‘any ofthe property’ was 
ancestral. The natural heir to receive the 
estate was thé daughter and taking every 
thing into account, in spite. of the evidence 
of the Sub- Registrar that Bhan Mal appear- 
ed't6 him to understand what hé was doing, 
J find that he was in a‘very weak stat of 
health, and that every thing points to the 
conclusion to which I come, that he was 

under the influence of his nephews and had 
not a disposing mind at kin time he execut- 
ed this document, - mt = 
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1 therefore, accept, the ap peal and dismiss 
the application for; ‘Probate. 
a. K. ral accepted, 


PATNA HIGH COURT. 
Appeal Rou ORIGINAL DECREE No. 265 
Gi 192k. ST 
Jute 20, 1924. 
Present :—Mr: J üštice Das and 
"+ Mri Justice Ross. ~ 
TARKESHWAR PRASAD TEWARI 
Beene i 


DEVENDRA PRASAD TEWARI— 


RESPONDENT. 
Evidence Act (I of 1872), s.?4—Plaint, whether 


public document-~Certified copy, whether admissible— 
Patna High Court Rules, Ch. LX, rr. 


1, 4, 80—Paper- 


book, printing of—Registrar, whether can grant ex- 


“emption. 


Neither a plaint nor a written statement is a public 
document, and a certified copy of either isnot ad- 
missible in evidence. [p. 188, col.-2.| 

Rule 30 of Ch. IX of the Patna High Court Rules 
must be construéd as subject 'fo rr. 1 and 4 of ‘the 
Chapter, and the Registrar has no authority to exempt 
a party from having a printed paper-book preparėd in 
a case. [p. 191, col. 2.] 


Appeal from a decision of the Additional 


Subordinate Judge, Patna, dated the 14th 


Beptember 1921. 

Messrs. .C. C. Das, S. M. Gupta, Ram 
Prasad and Janak Kishore, for the Appel- 
lant. 

Messrs. S. P. Sen and A. T. Sen, for the 
Respondent. 


JUDGMENT. - 

Ross, J «The question in this appeal 
is a pure’ ‘question of fact and relates to 
the origin of Tarkeshwar; defendant No. 1. 

Seo Prasad Tiwari had two sons, Ram 
Partap alias Halkhori and Maheshwar Dutt 
alias Duttan: Ram Pratap had tivo sone, 
Ramrup and Ramsiraj, ‘by his wife Parbati. 
The plaintiff Deébendra’ Prasad’ Tiwari is 
the son of Ramrup and-his wife Hartaltka. 
The questidn for decision in thé suit’ is 
whether Tarkeshwar is thé posthumous son 
of Ramsuraj and his wife’ Harnandan 
Kuer. Ram Pratap’ died’ in 1899.” The 
plaintiff’ alleges that both his | sons were 
then minors-and the managemeént of the 
property’ was “assumed by Maheshwar ‘Dutt, 
Even after he aitiined majority Ramrup 
was inéapable, of managing his estate being 
of weak intellect ¢ and dissolute ‘habits. His 
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mother then formed, the. idea .of marrying 
one of her sons in the family of a man of 
affairs and’ accordingly ;Ramsuraj was mar- 
ried to Harnandan Kuer,{the grand-daughter 
of one Nanku „Pende, who is describad 
in ‘the plaint as “a successful tout practis- 
ing in the district of Patna possessed of 
great tact and fully capable of understand- 
‘Ing „business and managing zemindari 
affairs” Nanku Pande then took up the 
management of the estate acting in consulta- 
tion with Maheshwar Dutt. 

The plaintiff alleges that .Ramsuraj died 
on the 23rd.of Bhado.1313 two years after 
his marriage, On the death of Ramsuraj 
Nanku, Pande took Harnandan Kuer to his 
house at Machuatoli in Patna and set up 
Tarkeshwar who was the son of one Banke 
Singh, a constable by his mistress as ‘the 
son of Ramsuraj and Harnandan Kuer. 
Maheshwar Dutt .is also alleged to have 
had illicit connection with the mistress of 
Banke Singh and to have acted in collusion 
with Nanku Pande in this matter. In 1317 
Ramrup also died. The main case is stated 
in paras. 17 and 18 of the plaint in these 
words. “To the best of the plaintiff's knowl- 
edge on enquiry no son or daughter was 
born to -Ramsuraj Tiwari of the womb of 
Musammat Harnandan Kuer. When Ram- 
suraj Tewari died he was only 13 years old 
and could not possibly beget a child at 
that age, and it was not at “all a fact that 
Musammat Harnandan Kuer was pregnant 
at the time of his death. Defendant No. 1 
is not at all the-son of Ramsuraj Tiwari 
nor did-the latter beget him nor was he born 
of the womb of Harnandan Kuer. On the 
other hand he was born of the womb of 
Banke Singh’s mistress and his father is 
Banke Singh resident.of Mouza Bairia.” 
The’ plaintiff claims a declaration that the 
defendant No. 1 is not the son of Ramsuraj 
Tiwari and has no title to the property of 
the family and a decree for confirmation 
of his possession or recovery of possession. 

In the written statement various dates 
of the birth, marriage and death of the 
members of the family alleged in the plaint 
are stated differently. -Ramrup's incapa- 
city : for affairs and dissolute character are 
denied and it is alleged that Tarkeshwar is 
the’ Son of Ramsuraj and Harnandan Kuer 
born on the 8th of Kartick 1314 about a 
month and a half after the death of Ram- 
suraj. He was married in 1824 to the daughter 

-of one Rambhawan Missir a respectable 
Brahmin of highdamily. “Bheauit is said 
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to have been instituted: fraudulently owing 
to a dispute about the title to certain monies 
owing to the family. 

The main issue in the case is Issue No. 4 
“Is not defendant No. 1 the son of Ram- 
suraj Tiwari? Is he the son of Banke Singh 
asalleged by the plaintiff? The learned 
Subordinate Judge has found, .that if 
Banke Singh had any son by any mistress 
Tarkeshwar was not that son, secondly, that 
Harnandan Kuer was really pregnant when 
her husband died, and it was in that con- 
dition that she was removed to Machuatoli, 
and thirdly, that considering all the circum- 
stances he was not prepared to hold that 
Tarkeshwar is the son of Ramsuraj Tiwari. 
He, therefore, passed a decree in favour of . 
the plaintiff, 

On these findings the learned Counsel for ` 
the appellant contended that he was entitled 
toa judgment. Both the main allegations 
in the plaint had been negatived by the 
and the Subordinate 
Judge was bound on these findings to come 
to the conclusion that Tarkeshwar was the 
son of Ramsuraj Tewari. He further relied 
on the documentary evidence in the case 
as showing that the existence of Tarkeshwar 
and his relationship to the family had been 
admitted in a Jong series of transactions by 
members of the family itself. In iny 
opinion itis impossible to dispose of this 
appealon the findings of the learned Sub- 
ordinate Judge. It is true that the first 
two findings are in terms inconsistent with 
the conclusion but apparently, all that the 
second finding was intended to amount to 
was that Musammat Harnandan Kuer might 
have been pregnant when her husband 
died. The finding is based on a consider- 
ation of the evidence relating to the age of 
Ramsuraj and the learned Subordinate 
Judge has not discussed at all the direct 
evidence for and against the pregnancy of 
Harnandan Kuer., The only conclusion to 
which the evidence which he has discussed 
could lead wasa finding that pregnancy 
yas possible. On the other hand the learned 
Counsel for the respofdent contests both 


_the first and the second finding. It is neces- 


sary, therefore, to discuss the evidence in 
the case. 

1 shall deal first with the allegation that 
Tarkeshwar is the son of the constable 
Banke Singhand his mi&tress. The evidence 
on this point is oral evidence only and con- 
sists of the depositions of Banke Singh P. 
W. No, 24, Biru .Gope P. W. No. 19, “Ram 


‘being given in support of it. 
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Khelawan P. W. No. 21, Chhedi Ram P. 
W. No. 17, Sanichar Koeri P. W. No. 20 and 
Jawahir Lal P. W. No. 18. The first com- 
ment that falls to be made on this evidence 
is that none of these witnesses is a person 
of any consideration. Banke Singh is a 
retired Police constable and Biru Gope is a 
milk-seller. The mistress of Banke Singh 
rented a room in his house for one rupee a 
month and here she bore twins one of whom 
isset up as the defendant Tarkeshwar Ram 
Khelawan who says that he usedto supply 
drinking water to the Oollege students, 
alyo lodged in that house. Chhedi Ram is 
a neighbouring tobacconist; Sanichar 
Koeriis alabourer, and Jawahir Lal seems 
o -be a ‘contractor whose father was a 
physician and supplied medicine to Banke 
Singh's family, secondly the story they 
tell is improbable in itself. The evidence 
is that Tarkeshwar was three or four months 
old when the negotiations for obtaining 
him began, but, owing to the opposition of 
his mother, it was not until three or four 
months after this that the child was made 
over to Nanku:'.Pande. It is difficult to 
believe that a child of six or eight months 
old could be introduced into a house as a 
son of the house. Presumably negotiations 
were not entered into until Ramsuraj had 
died. Consequently a considerable period 
must have elapsed when there was child in 
the house before this child of six or eight- 
months appeared upon the scene. Thirdly 
it seems unlikely that a child would have 
been procured for this fraudulent purpose 
from a neighbouring tola and that too, ap- 
parently, without any attempt at secrecy,if 
these witnesses are to be believed. The 
evidence has been placed before us and I 
am unable to believe it. The evidence of: 
Banke Singh doés not appear to me to be 
true, It is difficult to believe that if 
T'arkeshwar was his son he would have come 
to Court to ruin his prospects in life; and 
his evidence is open to the initial criticism 
that having entered into this transaction 
with Nanku Pande he now for no apparent 


` reason has turned against him and exposed . 


the whole plot. The allegation in the plaint 
that this mistress of Banke Singh was also 
mistress of Maheshwar Dutt‘appfars ‘to be 
merely scandalous no evidence whatsoevér 
It seems to 
me “im possible to decide a question: of 


descent affirmatively ` on: ‘evidence of “this | 


kind. Iagree with the learned Subordinate 
Judg ge in. ae that the ame has failed 
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to prove that the defendant Tarkeshwar is, 
the son of Banke Singh. j 

The next question iswhether Tarkeshwar 
is the son of Ramsuraj. The real question 
involved here is whether Harnandan Kuer 
was pregnant atthe time of her husband’s 
death.. As a preliminary to that enquiry 


there wasa good dealof discussion ‘of thé . 


age of Ramsuraj.: Theoral evidence is con- 
flicting and considering that most of that 
evidence was interested’ and that the - wit- 
nesses were deposing 15 years. after the 
death of ‘Ramsuraj, it is, in my opinion, 
difficult to arrive at any certain conclusion 
on the oral evidence. Each side has been 
able to elicit statements from the witnesses: 
of the other side supporting his conten- 
tion. Thus the defendant contends that 
Ramsuraj was only four or five years 
younger than Ramrup while the plaintiff 
contends that he was about 11 yéars younger. 
Parbati, the grand-mother, says in one 
place that the difference was four or five 
years though her evidence was not con-. 
sistent on the point Hartalika, the widow 
of Ramrup, makes the difference six!or seven 
years. Tapeswar Kuer, a relation, makes it 
four or five years as does Deepnarain Tiwari 
a gotia. 
the principal defence witness makes the 
difference eight or nine years, while the 
mother of Harnandan Kuer said that Ram- 
rup was 18 when Ramsuraj died. It is 
possible by combining certain of the state- 
ments to arrive at the conclusion that Ram- 
suraj died at the age of 13 or 14. It seems 
to me that evidence of this kind 
uncertain and that even statements made in 


cross- examination unfavourable to the wit-' 


ness's side arenot necessarily to be relied 
upon. Exhibit Ris a petition for registra- 
tion of hisname made by Ramrup Tiwari, 
as major for himself and his minor brother 
Ramsuraj on the [4th of December 1299 
after the death of Rampartap. It has not 
been shown that Ramrup himself filed this 
petition. It was not shown to-any of the 


On the other hand Nanku. Pande’. 


is most. 


plaintiff's witnesses and the miukhtarnama ` 


Ex. R (1) shows. 
‘through Maheshwar Dutt. It is contended 
that if Ramrup himself signed the. petition 


that it was -received | 


pe 


there’ is no reason: why the mukhtarnama `. ` 


should have ‘been presented to the “mukhtar 


the consideration’ of the youth of Ramrup, 
-but it looks as if <Maheshwar Dutt had : 
managed the whole of this business, Still ' 
there is- no. strong reason for a 


MER 


OOT hiss et dine etr “wlionst dáin 


This may be explained “By i 
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the statement of Ramrup’s majority. It 
was suggested by the learned Counsel for 
the respondent that Maheshwar Dutt by this 
means would get rid of all liability to 
account if he managed the estate. But 
this is a speculation with nothing to 
Support it. I consider that Ex. Ris the 
best evidence on the question of age. 
This would show that Ramrup was at least 
18 in December 1899, and if Ramsuraj was 
only four or five years younger, he would 
have between 19 and 20 when he died. 
The differencé may have been greater, but 
‘the general effect of the evidence seems to 
be, if Hx. R is accepted, that he was old 
enough to beget a son. But the question 
is not whether he could have begotten a son, 
but whether he did in fact beget one, 
and thisis the real question in the case. 
The evidence on this point is oral but it may 
to some extent be tested by the attitude of 
the family in the matter. 

By far the most important witness on this 
point is Parbati Kuer, the grand-mother. 
She says that excepting Dabendra she has 
got no other grand-son and that Harnandan 
Kuer was not pregnant at the time of her 
husband's death. The learned Counsel for 
the appellant relied upon the statement 
made in cross-examination by this witness, 
that two months after Harnandan's depar- 
ture in the month of Katick she sent a barber 
to her with clothes and sweetmeats and he 
argued this was in connection with the 
birth of Harnandan’s son but no such con- 
clusion was put to the witness and it is 
impossible to infer from her sending clothes 
and sweetmeatsian the month of Kartick to 
her daughter-in-law that any son was born 
at that time. There can be no douht that 
the evidence of Parbatiis the best evidente 
that could be given. Shehas no interest in 
the result of the suit because she can only 
get maintenance inany case. There is no 
. reason for her to make any distinction 
between her two sons and to give evidence 
in favour of one grand-son and against 
another if that other was in fact her grand- 
son. It is impossible to believe that she 
would have deposed in the manner ifher 
son Ramsuraj had left his wife with child. 
Hartalika, the widow of Ramrun, who is 
also a competent witness (as the family 
lived .together) says that Harnandan Kuer 
was not pregnant when her hushand died. 
Her evidence is, however, open to the cri- 
ticism that she is an interested witness and, 


therefore, not much reliance can be placed 


es 
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upon it. Tapeshwar Kuer, the daughter of 
Deepan Tiwari, a gotia who was on terms, 
of close intimacy with Harnandan Kouer, 
and, according to her statement, her in- 
separable companion says that she was not 
pregnant when Ramsuraj died. Shesays that 
they did not sayin Tewarichak that a child 
was born to Harnandan Kuer and that to 
her knowledge no onein the village had 
any information of the birth of a child and 
there was no rumour aboutit. The criticism 
made on the evidence of this witness is that 
herfather Deepan Tiwari looks after the 
plaintiff's affairs. Darsani Kuer also a 
relation and gatia and resident of Tewari- 
chak saysthat when Ramsuraj died, she 
went to his house and saw Harnandan 
Kuer and she was not pregnant. Three 
male gotias have also given evidence on 
this point—Udaiprakash Tiwari, Bajrangi 
Tiwari and Deepnarain Tiwari. Udaipra- 
kash said that he wasin the village when 
Ramsuraj died and that he never heard that 
he ever hada sonand no one inthe village 
knew anything aboutit. He also denies that. 
he had gone to Patna to attend the mukh- 
dekhai ceremony of the defendant No. 1. 
He says that when Ramsuraj died he heard 


‘people saying that his line had ceased to 


exist. Bajrangi gives similar evidence. 
Deepnarain says thatno information was 
sentto Tewarichakfrom Machuatoli that a 
child was born to the widow of Ramsuraj 
and they did not assemble at the Darzitola 
house to see his face. Evidence was also 
given by tenants of the village to the 
effect that they had no knowledge of any son 
of Ramsuraj. 

For the defence, evidence has been given 
by Sheonandan Upadhya(D W. No. 2) who 
speaks of seeing Harnandan Kuer when she 
was pregnant and a little later seeing 
Tarkeshwar when he was about one month 
old. He isNanku Pande’s brother-in-law 
and it is unlikely that Harnandan Kuer 
would have appearesl before him in preg- 
nant condition. Deodhari Pande (D. W. No. 
8) a physician deposes that he went twice to 
Tewarichak once for the treatment of 
Harnandan Kuer and a second time for ° 
treatment of Ramsuraj. Harnandan Kuer 
was suffering from fever and on examining | 
her pulse he finds that she was pregnant. 
This witness is not unfamiliar with the law 
Courts and he is a physician who seems to 
be attached to the family ‘of Nanku Pande 
from whom he takes, no fees. There does 
not appear to’ have been ..any:decasion for 


seater a tet aa 
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his being taken to Tewarichak. He was not 
„the family doctor nor was he a well-known 
physician. Evidence of this nature does 
not carry any conviction tomy mind. Deo- 
dhari Raut (D..W. No. 11) is a servant of 
Nanku Pandey and wholly dependent upon 
him with his whole family. His wife Chit- 
koeri (D, ‘W. No. 12) deposes to having been 
present at the birth. The other witnesses 
are Nanku Pande himself, Harnandan Kuer 
and her mother Nandakumari. Harnandan 
Kuer says that her mother-in-law attended 
the mukhdekhai ceremony at the Darzitola 
house, Parbati denies this and the other 
persons named by Harnandan Kuer as having 
been present were not called, nor were 
their name ever putto Parbati so that the 
plaintiff might have had an opportunity to 
call them. Nandakumari says that the 
Guru of the Tiwaris of the Tewarichak 
came and blessed the child. This Guru 
lives at Benares and would presumably 
have been an independent witness but he 
has not been called. She also says that 
letters used to be sent by Parbati Kuer 
which may bein the possession of the male 
members of the family, but no letters 
were produced. Nanku Pande says that 


Brahmins were fed on the barhi day and . 


that Ramrup, Kanhauli people and others 
who were living close to him then. were 
called on the occasion but of these the only 
one called as a witness is Debendra Prasad 
Sukul of Kanhauli who is a relation by 
marriage and who denies having attended 
the barhi ceremony. 

The story of the removal of Harnandan 
Kuer from Tewarichak to her grand-father's 
heusein Patna in the eighth month of her 
pregnancy is improbable in itself, There 
is no evidence of any independent witness 
who was present at any ceremony in con- 
nection with the birth of the child. The 
pregnancy of Harnandan Kuer must have 
been matter of common knowledge to the 
relations but not a single member of her 
husband’s family appears to give evidence 
on her side. All the Gotias are on the side 
. of the plaintiff and in a matter of this kind 
this seems to me a fact of the highest im- 
portance. On the other hand the evidence 
for the defence is that of the connections 
or creatures of Nanku Pande who by his 
own, admissions was in a position to give 
better and more- independent evidence 
than has been adduced. None of the neigh- 
bours in Machuatoli has come to depose 
although there were "respectable persons 
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living there with whom ‘Nanku was on 
friendly terms. On a consideration .of all 
the evidence and especially, the evidence 
of Parbati Kuer, I come to the conclusion 
that Harnandan Kuer was not pregnant 
when her husband died. 


This is enough for the disposal of the case, 
but the main argument on behalf of the 
appellant was that in a long series of docu- . 
ments Tarkeshwar had been acknowledged 
as the son of Ramsuraj. It is, therefore, 
necessary to examine the documentary 
evidence. -It was in the first place sought to 
be established that Ramrup was capable of 
business and did in fact take part in affairs 
after the death of -Rampratab. The docu- 
ments referred to in this connection are 
these: Ex.R which has been discussed . 
above, Ex. X37 this isthe certified copy of. 
va plaint dated the 10th of March 1900 which 
purports to have been signed by Ramrup 
for selfand for Ramsuraj Tewari minor. 
I doubt whether this document was admissi- 
ble in evidence. Thelearned Subordinate 
Judge apparently -followed the ruling in 
Shazada Mahomed Shahaboodeen v. Daniel 
Wedgeberry (1). The soundness of this 
ruling has been questioned by Field (Law 
of Evidence, 7th Edition, p. 236) and Wood- 
roffe (Law of Evidence, 7th Edition, p. 588) 
in their commentaries on the Evidence Act. 
Ithas not been followed on the Original 
Side of the Calcutta High Court. I can see 
no ground for making a distinction between 
plaints and written statements nor is there 
any reason why the certified copy ofone 
should be admissible :in evidence while the 
certified copy of the otheris not. Neither 
is a public ‘document. In my opinion 
Ex. X-37 should not have been admitted in 
evidence Ex. X-48 isa decree in ‘Suit No. 
80 of 1900 which merely shows that Ram- 
rup Tewari wasa major and was a party to 
the suit: Exhibit K-54, X 55 and X-56 were 
three plaints in suits of 1904 in which 
Ramrup Tewari sued for himself and as 
guardian of Ramsuraj. The plaints purport 
to have been signed by Ramrupin his wn 
pen. Thelearned Subordinate Judge has 
discussed the signatures purporting to be 
those of Ramrup in Suit Nos. 22 and 23 of 
1904 and in a various vakalatnamas and 
petitions filed in those suits and hascome 


“to the conclusion that they are in three 


different hands. By comparison of someof 
the signatures made by Nanku Pandein 


(1) 10B. L.R. App. 31. 
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Court (Ez. 16 series) and other documents 
he has held that some of the signatures are 
by Nanku Pande some by Jaldhar Lal and 
a:third set by someone who has not been 
identified. I have examined these, signa- 
tures and it is clear that they are at all 
events in two different ,hands, possibly 
three, so that itis clear that whoever made 
the signatures they were not all made by 
Ramrup Tewari and possibly none was. 
Theinference to be drawn is that his 
name was being used in these documents 
with or without his authority. Exhibit X-62 
is aplaintin a suit of 1905 filed by Ramrup. 
Ex. M-1 isa payment order formoney award- 
ed in compensation for land acquired by 
the Government to Maheshwardutt Tewari 
and Ramrup Tewari. Both purport to 
have signed by their own hands, The 
only comment that is to be made on this 
document is that whereas Maheshwardutt 
Tewari was identified by the manager of 
the Court of Wards, Ramrup was identified 
by an unknown person. 

Evidence was given by Babu Dwarka 
Prasad Pathak a Vakil who acts for this 
family. He proved a vakalatnama (Ex. K) 
which showed that he-got it from Ramrup. 
He also says that Ramrup used to come to 
him occasionally in connection with the 


cases of the family and he talked likea man 


of ordinary intelligence. He did not remem- 
ber if he had received any instructions 
from him. Nanku Pande in his evidence 
admitted that the sradh of Ramsuraj was 
‘ performed by Dultan Tiwari. Now ordinari- 
ly it was Ramrup who was entitled to 
` perform this sradh and the fact that he did 
not do so lends some support to the conten- 
tion that he was not entrusted with the 
management of affairs. There isno doubt 
exaggeration in the plaintifi’s case about 
Ramrup Tewari but the-evidence that he 
took.an active part in managing the estate 
and.in. the conduct of litigation is un- 
convincing. while the documents clearly 
show that his name was signed by others. It 
is probable,. therefore, that ifNanku Pande 
inténded - when occasion offered, to create 
evidence of Tarkeshwar’s being the son of 
Ramsuraj the presence of Ramrup Tiwari 
would not offer any serious obstacle. 


I now come.to the period after the death: 


of Ramsuraj Tiwari.. Exhibit P-3 is a deed 
` of sale in favour.of Maheshwar Dutt Tiwari 
` and Tarkeshwar through the guardianship 
of his mother Harnandan Kuer, the widow 
of Ramsuraj. This is dated the 4th of-Ireb- 
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ruary 1907 andit, in my opinion, clearly 
indicates that evidence was being created 
to support Tarkeshwar's claim. No expla-, 
nation could be offered for taking this 
conveyance inthe name of Tarkeshwar in 
preference to the name of Ramrup -his 
uncle, who was still alive. Exhibit K-80 and 
Ex. X-81 are plaints in Suit Nos, 84 and 
85 of 1908 and they are remarkable for the 
description of Tarkeshwar as born of the 
seed of Ramsuraj from the womb of Harnan- 
dan Kuer. This isan unusugl expression 
and further supports the theory that evi- 
dence was being created. It may be noted 
that these documents were not put to any 
of the plaintiff's witnesses and this remark 
applies to all the important documents in 
this case filed oh behalf of the defence 
except Ex. A. Two of the defendants in 
these suits disputed the allegation that 
Tarkeshwar was the son of Ramsuraj and 
the question was decided in favour of the 
plaintiffs on theevidence of MaheshwarDutt. 
But it is significant that the question of 
the origin of Tarkeshwar was raised by 
stangers to the familyat this early date. It is 
true that they didnot attempt to substanti- 
ate their allegation but this allegation could 
not have been made if there had not in fact 
been some serious doubt as to Tarkéshwayr’s 
origin Ex, R-4 is an application for registra- 
tion of names filed by Ramrup on the 13th 
of January 1908. This document recited 
that about three months after the death of 
Ramsuraj asonnamed Tarkeshwar Prasad 
Tewari was born to him and it purports to 
be signed by Ramrup Tewari by his own 
hand. Butno weight can be given to this 
document because the original was not 
produced and in view of the evidence 
above referred to that thename of Ramrup 
Tewari was used by others, there is no 
presumption that he actually ‘signed this 
document himself. Moreover the statement 
that Tarkeshwar was born about three 
months after the death of Ramsuraj is 
inconsistent with the evidence in the present 
case that thebirth took place about six weeks 
after. Exhibit R-8 is an application for 


' registration on behalf of Debendra Prasad 


Tewari made on the 19th of February 1909 
after the death of Ramrup. It recites that 
Parbati Kuer was. the grandmother of De- 
bendra and of Tarkeshwar and it purports 
to be signed on behalf of Debendra through 


` the guardianship of his. mother Hartalika t 


by the pen of ‘Kuber Tewari, his' maternal 
uncle. Kuber is:dgad. But his brother’ 


+ 
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Shivajee Tewari (P. W. No. 36) was examin- 
ed by the plaintiffs and this document was 
notput to him. It cannot, therefore, bé given 
much weight. Exhibit R-9 is the applica- 
tion on behalf of Tarkeshwar filed in 1910. 
This document is signed by Kunj Behari Lal 
his servant, Exhibits U and U-1 are a peti- 
tion for returning certain documents ard 
an affidavit in support thereof, dated the 
30th and 3lst July 1908. Itis asserted in 
these documents that Tarkeshwar is the 
son of Ramsuraj andthe affidavit purports 
to have been sworn by Ramrup. The 
learned Subordinate Judge in discussing 
the signature of Ramrup on the vakalatna- 
main this matter (Ex. C. 3) has shown 
that there is no certainty that it is his. 
Exhibit W is a curious document. Itis a 


petition for execution of a decree filed on the . 


ith of March 1909. It shows that the 
previous execution case was struck off in 
1904. On the face of it, therefore, this 
application was barred by time. It alleges 
that Tarkeshwar was the son of Ramsuraj 
and the petition bears not only the signature 
of Jaleshwar Prasad Tewari who presented 
it, but the signatures of the Pleaders Akhoy 
Kumar Mitter and Dwarka Prasad Pathak. 
The order sheet, Ex. X-17, shows that 
Tarkeshwar was substituted for Ramsuraj 
as decree-holder. Apparently this was the 
object of the application because no further 
steps were taken and the case was dismissed 
for want of prosecution. It is difficult to 
understand why a petition for execution 
which was obviously time-barred, should 
have been filed unless it was with the 
object of creating evidence. 

Exhibit X-49 is the decree for the registra- 
tion of Tarkeshwar’s name in the Collec- 
torate but the petition itself has not been 
produced, Exs. X-27, X-29a and X-31 are 
plaints and decrees in suit showing that 
Tarkeshwar was impleaded in these litiga- 
tions some of which were at the instance of 
the other members of the family. Exhibit 
Ais a security bond exeouted by Hartalika 
Kuer and Ramlagan Pande on the 18th 
June 1916, which declares the ancestry of 
Tarkeshwar in the same terms as the 
plaints of 1908 and purports to be signed 
by Hartalika by her own pen. Hartalika 
in her evidence says that she has not 
signed any document with the knowledge 
that it had the name of Tarkeshwar in it. 
Exhibits X-64 and’X-65 are plaints in suit 
Nos. 83 and 84 of 1916 by Debendra and 
Tarkeshwar verified and signed by Harihar 
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Lal, servant of the-plaintiff. The learned 


Counsel for the appellant referred to an — 


affidavit in the present suit sworn on behalf 
of the plaintiffs by Harihar Lal son of 
Khiali Lal and contends that this is the 
same person. Even if he is the same person, 
the statement in the plaint Ex. 64 that 
Tarkeshwar is the son of of Ramsuraj is 
only the statement of aservant and will not 
bind the plaintiff. But Hartalika denies 
that Harihar Lal was ever herservantandthe 
defence has not proved identity. Exhibit 8 
is a petition by Maheshwar Duttand others 
acknowledging the receipt of decretal 
money. This, however; is a late document 
of the year 1917 and as Tarkeshwar’s name 
had been registered it must appear in such 
documents as these. The same remark 
applies to Ex. N which is dated the 23rd 
September 1917. Exhibit Bis a deposition 
of Dipan Tewari made in 1415 in which he 
spoke of lending money to the grandmother 
of Dependra and Tarkeshwar. Exs. M and 
M2 are receipt for compensation granted 
for lands, acquired by the Government. 
These are of 1913 one by Harnandan Kuer 
on behalf of Devendra. The same remark 
applies to these documents also as also to 
Exs. R-10 and R-11. Exhibit O is an account- 
book from 1307 to 1811 showing expenses 
in connection with Tarkeshwar’s visits to 
Tewarichak. These papers came from the 
custody of Kunj Behari Lal and may have 
been fabricated, at all events they are not 
beyond question. ; 

These are the principal documents that 
were referred to inthe course of the argu- 


ment. The name of Tarkeshwar was entered ` 


in the Collectorate Registers and also in 
the Record of Rights which was prepared 
between 1909 and 1911. ‘On the other hand 
the documents which are evidence of actual 
payment of revenue do not show the names 
of Tarkeshwar. The plaintiff has produced 


about 260 land revenue chalans and only . 


one ofthese shows a payment of 4 annas 
said tohave been made by Tarkeshwar and 


this entry was made by Kunj Behari Wal. 


just when he was about to leave the plaint- 
iff's service. The defence has produced no 
revenue chalans. All the canal irrigation 
papers are in the name of the plaintiff. 
There is a large volume of oral evidence 
to the effect that’ Nanku Pande and Duttan 
Tewari managed all the affairs. This evidence 
is given by Hartalika, Parbati, Udaiprakash, 


Ramgulam Singh, Sheo Singh, Kali Singh, 


Bekahal Pande, Dipnarayan Tewari, Ram- 
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khelawan Singh ‚and many others. Kunj 
Bihari in his evidence ‘indicates that the 
ijmalt papers were with Duttan Tewari. 
This shows he was managing the property. 
Reviewing these’ documents, as a whole, 
they seem to me to bear clear indications 
that evidence was being created on behalf 
of Tarkeshwar. - No admission has been 
brought home to the plaintiff or his mother 
and in view of the use that has been made 
of Ramrup’s name it is impossible to say 
that any admission was made by him either. 
It is contended for-the appellant that if 
Tarkeshwar was not the son of Ramsuraj 
the fact must have been known to the 
members of the family and the fraud would 
have been exposed long ago. But it was 
not a simple matter, as the volume of evi- 
dence presented in the present suit shows, 
and gotias who have no particular interest 
‘in the matter and were not affected one 
way or another whether Ramsuraj left a son 


or not, could not ‘be expected to embark. 


upon an expensive litigation for no immedi- 
ate object. It was not until Debendra was 
married that it became possible to take the 
matter up. The defence, attributes this 
litigation to Debendra’s father-in-law, Hira 
Lal Missir a Police Sub Inspector and it 


may be that he has brought the matter to- 
a head. ‘But he is the only person who has’ 


been in a position to do so and has an 
interest in doing so. The documents, in 
my opinion do not make the conclusion at 
which I have already .arrived on a con- 
sideration of the oral evidence as to the 
pregnancy of Harnandan Kuer and I find 
nothing in these*papers which convincingly 
establishes Tarkeshwar’s ancestry as alleged 
by the defence. ee 

The result is that the appeal must be 
dismissed with costs. i 

` Permission was given in this case by the 
learned Registrar to the appellant to have 
type-written copies of the papers prepared 
instead of the ordinary printed paper-book. 
The learned Registrar apparently relied 
upon the provisions of r. 30 in Ch. IX of 
the Rules of. the High Court: which 
empowers him to exempt any appellant or 
respondent from the operation of the whole 
orany part of the rules of the Chapter. 
Now rule 1 directs that the paper-book 
shall be printed in accordance with the 
directions therein laid down. Rule 4 pro- 
vides that in every case in which an appeal 
has been admitted the Registrar shall cause 
a paper-book to be prepared in accordance 
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with the rules of this Chapter with the 
proviso that in small or urgent cases where 
good cause has been shown the Registrar 
may allow any party to put in typed copies. 
The construction placed upon r. 30 makes 
the proviso tor. 4 superfluous and r, 30 must 
be construed as subject to rr. land 4. In 
my opinion the learned Registrar had not 
authority to exempt the appellant from 
having a printed paper-book prepared in 
this case. 

Das, J.—I agree. 

Z. K. 


IN 


Appeal dismissed. ` 


BOMBAY HIGH COURT. 
ORIGINAL Civiu Jurisprcrion Suir No, 4879 
or 1923. 

' July 4, 1924, 
Present:—Justice Sir Amberson Marten, Kr. 
i A. CECIL COLE—PLAINTIFE 
f versus 
NANALAL MORAJI DAVE AND ANOTAER 
a S —- DEFENDANTS. 

Construction of document—Llire-purchase agreement 
—Agreement to sell—Property, when passes—Contract 
Act (IX of 1872), s. 78. 

Under a hire-purchase agreement, in the sense in’ 
which it is understood in Mngland, there is no 
absolute sale of the-chattel but only a hiring of it by a. 
person who has the option of returning it at any time 
before the various instalments are paid. Under such 
an agreement the property in the chattel does not pass , 
to the purchaser until the whole price has been paid. 
[p. 192, col. 1; p. 194, col. 2.) A. 

An agreement entered into between the parties pro- 
vided that the plaintiff had agreed to sell to the 
defendant on the hire-purchase: system, for a certain 
sum of money, a certain number of motor-lorries in 
consideration of payment of the price by certain 
instalments settled between the parties. It was also 
provided that in case of failure topay any of the ` 
instalments on the due date, the previous payments 
would be considered null and void. The lorries 
were not to be considered as sold until the final pay- 
ment was made. The degendant was prohibited from 
mortgaging or disposing of the lorries until the final 
instalment was paid and the plaintiff had the right to 
seize the lorries wherever they, may be. A portion 
of the price -was paid atthe time of the execution 
of the agreement and delivery of the lorries was given 
to the defendant and they were transferred to his name 
in the registers kept by the Commissioner of Police. 
Defendant paid some of the instalments and then 
made default. Plaintiff thereupon brought a suit to 
recover from the defendant the balance of the unpaid 
instalments together with damages alleging that the 
defendant was merely a hirer of the lorries and in 
the alternative to recover the balance of the price if 
it was held that the agreement was one of sale; 
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Held, (1) that the agreement was one of sale pro- 
viding for the priceto be paid by instalments and that 
the property in the lorries had passed to the defend- 
anton the execution of the document. [p. 195, col. 1.) 

(2) that the plaintiff was, therefore, entitled only to 
claim the balance of the purchase-money which had 
not been paid by the defendant. [ibid.] 

FACTS.—In this case the plaintiff made 
over certain motor vehicles to defendant 
No. 1 under an agreement, the material 
portion of which was as follows:— 

“T have to-day agreed to sell to you on the 
hire-purchase system for Rs. 25,000 my 
nine lorries and accessories together with 
office furniture lying at present at the 
garage...In case of failure to pay any of 
the instalments on due date previous pay- 
ments will be considered null and void and 
the lorries are not considered as sold until 
‘the final payment has been received. The 
purchaser has no right to mortgage or dis- 
pose ofany lorries until the final amount 
has been paid” [A list of instalments was 
then given which made up the fuli amount 
of Rs. 25,000.] 


The defendant did not pay all the instal- 
ments, and pledged the vehicles with de- 
fendant No.2. The plaintiff alleged in his 
suit that defendant No. 1 was merely a 
hirer of the vehicles and had no right to 
pledge them, and claimed the unpaid in- 
stalments and damages. In the alternative 
he prayed that if the defendant No. 1 be held- 
to be a-purchaser the plaintiff should be 
paid the balance of the price with interest. 

Mr. Davar, for the Plaintiff. . 

Mr. M: V. Desai, for Deferidant No. 2. 


JUDGMENT.—([His Lordship, after 
giving the facts of the case proceeded:—]The ` 
first point that really arises is'‘what is the 
nature of the agreement which the parties 
efitered’ into. Was it a hire-purchase agree- 
ment in the sensein which it is'so understood 
in England, viz., no absolute sale, but only a 


hiring of the chattel by a person’ who has ' 


the option-of returning it at anytime before 
the .various’ instalments are paid? Or, on 
the other hand, despite the language which 
the parties have used, was it-redlly a ‘sale’ 


having regdrd to what the parties in fact , 


agreed todo? Before I turn to the actual 
document in this case, I wish to keep these 
two points of principle clearly before ‘me, 
so that when'I come to the document, I can 
show what in particular are the relevant 
passages to’ be borne in mind. 


Now there are two lined of‘ authority 


illustrating what I have just’said’ The 
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` L. T. 841; 43 W. R. 561; 60 J. 
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first line of cases illustrates a hire-purchase 
agreement proper, viz., where the hirer of 
a chattel has only an option to purchase the 
goods and isunderno obligation to purchasé. 
That is shown in Helby v. Matthews (1). A 
leading case on the other side of the line is 
Lee v. Butler (2) where notwithstanding the 
fact that the parties spoke-of themselvés as 
being hirers and so on, and notwithstand- 
ing that it was expressly agreed that no 
property other than as tenant should vest 
in the hirer until the whole of the pay-, 
ments of rent thereby reserved should have 
been actually paid, the Court there held 
that the hirer ofthe goods had agreed to’ 
buy them notwithstanding the language 
used in the agreement. 


Then if I turn to Belsize Motor Supply 
Company v. Cox (3) the judgment of Mr. 
Justice Channell states the dividing line 
between these two classes of cases. In that’ 
particular case the owners of a motor’ 
vehicle let it to certain hirers for twenty- 
four calendarmonthsat therate of £15 12s 2d_ 
per calendar month. On the signing of the. 
agreement the hirers were to pay, and did' 
pay, £ 50 on account of hire in advance, 
and each subsequent payment was to be” 
made in advance on specified dates. The; 
hirers were not to re-let, sell, or part with 
the vehicle without the consent in writing’ 
of ‘thé owners. But if the hirers should, 
on or before the expiration of the twenty-. 
four calendar months, be desirous of pur- 
chasing the vehicle they could do so by 
making the amount. of' hire paid equal to 
the amount of £42211s 6d, Then if théhirers' 
did certain things, of which parting with 
the possession of the vehicle without the 
owners’ consent in writing was ` one, it was’ 
made lawful for the ownérs and théy were | 
authorised to take possession of the vehicle” 
and terminate the agreement. Then it 
appears that while the agreéinent was stib-" 
sisting, there being a sum due arid unpaid’ 
on account of hire, the hirers without the, 
consent of thé owners pledged the vehicle: 
to a pledgee who took it in good faith and 
without notice of the ‘owners’ rights,” Sub; 
sequently the ownérs on hedring of ‘the 
pledge demanded the vehicle from thé’ 


|| 


(1) (1895) A. O. 471; 64 L. J. Q; B. 465; 11 R. '232;72 

(2) (1893) 2 Q. B. 318; 62 L. J. Q. B. 591; 4 R. 563; 69° 
L.T, 370; 42 W. R. 88.” i 
Mo (1914) 1 K. B. 244: 83 L. J. K.B. 261; 110°. 7, 
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‘pledgee, who refused to restore it. At the 
date of this demand and refusal there was 
a sum of £58 9s due and unpaid on account 
of hire. 

Mr. Justice Channell, in delivering the 
judgment, said (page 250*):— 

-© “The first question is whether this case 
comes within the principle of Helby v. 
Matthews (1) or that of Lee v. Butler (2) and 
later cases of the ‘same class. To decide 
that question I have to see whether in this 
agreement of December 10, 1910, the Burgess 
Company, the original hirers, bound them- 
selves to buy the motor cab. The case of 
Lee v, Butler (2) which was not dissented 
from in Helby v Matthews (1), decided that 
‘where the hirer has agreed to pay all the 
‘instalmentsof purchase-mohey that amounts 
to anagreement to buy, and the case comes 
within s. 9 of the Factors Act, 1889, or s. 25 
of the Sale of Goods Act, 1893.° In Helby 
v. Matthews (1) it was decided that, as the 
hirer had an option to return the goods, the 
case did not come within the sections. When 
‘those cases had been decided the case of 
‘Hull Ropes Co., v. Adams (4) came before a 
Divisional Court. No report of Helby v. 
“Matthews (1) had as yet been published in 
the Law Reports, and the Court reserved 
-judgment until a report should appear. 
„Having seen the report they decided that the 
-facts in Hull Ropes Co. v. Adams (4) did not 
‘bring the case within the decision of Helby 
~v. Matthews (1). There is no conflict between 
these cases; Where the agreement contains 


‘an obligation to pay the purchase-money ` 


it isan agreement to buy. In the present 
‘case there is a positive obligation to pay 
twenty-four instalments of £ 15 12s. 2d. 
That amounts to £ 374-12-s. ‘There was 
‘also an obligation to pay on the signing of 
_ the agreement the sum of £ 50 ‘on account 
of hire in advance’. If £ 374 126, had been 
“the entire sum which would have been 
necessary to enable the hirer to say that the 
“cab was his property, the agreement would 
-have been an agreement to purchase within 
the principle of Lee v. Butler (2) but £ 374 
“12 s. was short of the entire purchase-money 
by the exact sum of £ 50 (5). If the hirers 
had both paid the £ 50 and all the twenty- 
‘four instalments they -would have paid up 
NS (1895) 65 L. J, Q.B. 114; 73 L. T. 446; 44 W. R. 
`. (5) Both parties ignored as being immaterial the 
-diference between £-424 12s. (i.e, L504-£ 374 12 s.) 


and the figure £ 424 11s, 6d. specified as the purchase 
price in clause, 5 of the agreement of December 10, 1910. 


? “Page of (1024) 1K, B.Ed] 
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the full amount required to purchase the 
cab; but the £50 would have been paid 
as deposit on account of purchase-money dn 
advance. .The document on the face of it 
gives. the hirers an option to purchase at 
any time by paying up the difference 
between £ 424 115. 6 d. and the sum 
already paid. That is an option which no 
doubt the hirers would probably .exercise 
unless it proved valueless, but it is none 
the less an option when they had paid the 
twenty-fourth instalment to decline to 
proceed with the purchase, and to claim a 
return of the £ 50 deposit. In my view they 
were never bound to.pay more than £ 374 
12s. They never bound themselves to pay. 
the whole sum of £ 424 11s. 6 d. The 
ease, therefore, comes within the principle 
of Helby v Matthews (1) and not within Lee 
v. Butler (2).” 

Then I may mention one more case of 
Lewis & Sons v. Thomas (6) where the head- 
note runs:— ; 

. “A hirer of personal chattels under a 
hiring agreementwhich gives him an option ' 
to purchase them upon payment of all the 
agreed instalments of rent, but imposes 
upon him no obligation to do so, is not the 
‘true owner’ of the chattels within the mean- 
ingofs.5of the Bills of Sale Act (1878) 
Amendment Act, 1882.” 3 

There in effect the Court thought that the 
case came within Helby v. Matthews (1). 

Then in India there is a case of In-re 
Linotype and Machinery Co. and Windsor 
Press (7) under the Stamp Act, where the 
Court held that the document in that case 
was an agreement and nota conveyance. I 
do not think I need go into the details of- 
that case. | f 
| There is one more authority in Brij 
Coomaree v. Salamandar Fire Insurance ` 
Company (8), where it is pointed out that the 
rights of parties are govérned by the pro- 
visions of the Indian Contract Act, and that 
if they agree to do certain things, then in 
law certain consequences are bound to ensue, 
Sir Francis Maclean there says (page 8234); — 

“But, if you find in a contract certain 
terms from which, wHen they exist, the 
Legislature says that certain consequences 
shall ensue, these consequences must ensue; 
otherwise, Mis difficult to see what object 

(6) (1919) 1 K. B. 319; 88 L. J. K. B. 275; 118 L-T, 
689; (1918-19) B. & C. R. 65: 

(7) 37 Ind. Cas. 175; 44 ©. 72; 24 O. L. J. 93; 20 C.W, 
N. 1252. S ` 
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there can be in codifying the law upon the 
question. For these reasons I think that 
the property in the goods was in the plaint- 
iff and that they were covered by the policy 
of insurance.” 

Now the very expression “hire purchase 
agreement’ is not one that originated in 
thiscountry. It is clearly a form of agree- 
ment which has originated in England and 
has been created by those engaged in the 
trade of ‘particular articles, Substantially 
in this country there is little or no autho- 
rity on hire-purchase agreements. At any 
rate none has been cited to me, although 
there has been some reference to some un- 
authorised reports which Iam told are not 
- even inthe Bar Library, . Under these cir- 
cumstances I propose to follow the dis- 
tinctions adopted in the House of Lords 
between these two classesof authorities, and 
to consider whether in the suit agreement 
there was an obligation by the purchaser 
to buy. As was said by Lord Herschell in 
Helby v. Matthews (1) (page 477*):— 

“Reliance was placed on the decision in 
Lee v. Butler (2), and it was said that the 
present case was not, in principle, distingu- 
ishable from it: There seems to me to be 
the broadest distinction between the two 
‘eases. There was there an agreement to buy. 
The purchase-money was to be paid in two 
instalments, but as soon as the agreement 
was entered into there was an absolute 
- obligation to pay both of them, which might 
have been enforced by action. The person 
who obtained the goods could not insist upon 
returning them and £o absolve himself from 
any obligation to make further payment. 
Unless there were a breach of contract by 
- the party who engaged to make the pay- 
ments the transaction necessarily resulted 
in asale. That there was in that case an 
agreement to buy appears to me, as it did 
‘to the Court of Appeal, to be beyond ques- 
tion.” = 

(Here his Lordship set out the relevant 
portions of the agreement and proceeded.] 
-Now was there any optiofi to the purchaser 
to return these lorries after, .say, he had 
paid four instalments? In my opinion 
theré wasnot.’ The agreement begins with 
an agreement to sell. Iagree the words “on 
the hire-purchase system” follow, but never- 
theless it is an agreement to sell for 
Rs. 25,000, and it is to be “in consideration 
of payment as under.” Then lower down 
the agreement provides: “The considera- 

*Page of (1895) A, O—[ Ed]; eee ee 
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tion is to be paidas under” and a list of 
instalments is given which makes up the 
fall purchase-prite of Rs; 25,000. I read 
that document as meaning that the pur- 
chaser was bound in any event to pay the 
whole of this consideration of Rs. 25,000, 
and that ib would be a breach of contract 
on which he could be sued if he failed to 
pay up any of the instalments. I do not 
overlook the fact that the agreement pro- 
vides that “in case of failure to pay any of 
the instalments on due date previous pay- ` 
ments- will be considered null and void.” 
But that may be referable to the kind of 
measure of damages that the parties had 
in mind. I cannot consider those words 
as implying that the purchaser had an 
option to return the vehicles provided he 
forfeited the past instalments actually paid. 

Then there is a provision that “the lorries 
are not considered as sold until the final 
paymenthas been received,” But there again 
one must consider what is the principle on 
which the dividing line in the above cases 
Jf then there was @ 
sale, on the true construction of this docu- 
ment, [ cannot read this clause as meaning 
that the property was not to pass notwith- 
standing that the purchaser definitely agreed 
to buy the lorries and took delivery .of 
the lorries there and then, and agreed to 
pay the purchase-money by instalments. If 
one turns tos. 78 of the Indian Contract 
Act, itis clear that in such a case the pro- 
perty in the goods would ordinarily pase. 

There is one further point that the agree- 
ment speaks of delivery of all the lorries 
having been ‘given that day. That is an 
expression which is applicable as between 
a vendor and a purchaser. For a mere 
hirer who has taken the goods on hire, de- 
livery perhaps is not quite the apt word to 
use. 

Then similarly the fact that the motor 
lorries are to be transferred to the name of 
the purchaser in the motor register kept by 
the Commissioner of Police, is,at least in 
keeping with the view that the defendant 
was to be the purchaser although the par- 
chase-money was to be paid by instalments, 
At the moment I have only before me the 
Act itself, viz, The Indian Motor Vehicles 
Act, 1914, s. 10 of which provides: “The 
owner of every motor vehicle shall cause it 
to be registered in the prescribed manner.” 
The rules under that Act which are before 
meare “The Bombay Motor Vehicles Rules, 
1915" which are set out in ‘The Motoristg 
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Guide (India), 2nd Edition” of Mr. Giles, 
Head Police Office, Bombay. But I am in- 
formed by Counsel forthe plaintiff that since 
then otherrules have beenissued by Govern- 
ment, particularly in connection with motor 
lorries, and that under those rules a person 
who plies a vehicle for hire and some other 
persons who are not necessarily the true 
owners have to be registered. If that is so, 
then the point that these lorries were to be 
transferred to the name of the defendant is 


not so significant as it otherwise woe s 


have been. 

What has really happened ‘here is ; that 
this isa home-drawn document, in which 
the parties have talked glibly about a hire- 
purchase agreement without really under- 
standing what it means: and I have to 
“make the best sense I can of it. In my 
opinion on its true construction it was 
really a sale where payment’ was to be made 
by instalments, and it comes within the 
principle of Lee v. Butler (2) and not with- 
in Helby v. Matthews (1). Under these 
circumstances, in my opinion, the property 
in these lorries passed to the purchaser on 
the execution of the document. 

That being so, the relief which the vendor 
is entitled tois to claim the balance of the 


purchase-money for goods sold and deliver- ` 


ed. It will be seen on looking at the plaint, 
prayer (d), that the plaintiff's claim is put 
in the alternative there, viz., first for un- 
paid instalments and also for damages, and 
alternatively “in the event of this Court 
holding that there was an agreement of sale 
of the said nine lorries to the first defend- 
ant by a writing dated May 21, 1923, the 
first defendant may be ordered to pay to the 
plaintiff the balance of the price, viz., 

Rs 12,000, with interest thereon at nine per 
cent. perannum from November 1, 1923.” 
That, in my opinion, is the relief which the 
plaintiff is entitled to as against defendant 
No.1, * * 


Z. K. Tieres accor dingly. 


LAHORE HIGH COURT. 
“Suconp Crvin APPEAL No. 2116 or 1925. - 
` May 27, 1925. 
Present :--Mr. Justice Zafar Ali. 
Bawa PARBODH SIN GH— DEFENDANT 
SA U 
TSUS 
Babu BODH RAJ te OTHERS— PLAINTIFFS 
— RESPONDENTS. 


Construction of document—Mortgage-deed—Com- 
pound interest, when can be charged, 
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“A mortgage-deed stated that the mor tgage was for 


a period of four years and that interest would be 
calculated every two years: 


Held, that in the absence of an express stipulation 
in the deed for payment of compound interest, the” 
deed could not be construed as meaniag that com- 
pound interest was to be charged after every two. 
years. [p. 196, cols. 1 & 2.] 


Second appeal from a decree of the 
District Judge, Shahpur at Sargodha, dated 
the 27th May 1924, modifying. that ‘of the 
Senior Sub-Judge, Sargodha, dated the 14th 
August 1923. < 

Pandit Sheo Narain, R. B., Lala Badri 
Das, R. B, and Lala ‘Arjun ‘Das, for the 
Appellant. 

Bakhshi Tek Chand, for the Respondents. 


JUDGMENT.—The main contest be- 
tween the parties in this redemption suit 
raged round the question of the rate of 
interest. The mortgage is very old one and 
‘the mortgagor was the plaintiff's ancestor 
Ranpat. By a registered deed dated the: 
Sith May 1869, Ranpat mortgaged with 
possession his house situated in Miani, 
District Shahpur, for the sum of Rs. 1, 100 
The mortgagees were Bawa Partap Singh 
Pir Chanchal Nath and Har Sahai. Rs. 600 
out of the mortgage money was due to 
Bawa Partap Singh and the rest, i.e. Rs. 500, 
to thè other two mortgagees jointly. The 
hcuse was later on partitioned so that Bawa 
Partap Singh got exclusive possession of a. 
portion of the house in proportion to the 
amount due to him. It is this portion 
which the plaintiffs sue to redeem. The 
rate of interest stated in the deed of mort- 
gage is Rs. 80 per cent. per annum and the 
defendants plead that that was the rate 


-agreed upon though they do not claim the 
‘full amount that would be due at that rate. 


The plaintiffs’, on the other hand, contend 
that the rate agreed upon -was Rs. 80 per 
annum for whole of the mortgage-debt and 
that the words “fi sadi” (per cent.) in the 
deed were subsequently forged. The Courts 
below have come to the conclusion that the 
rate stipulated upon was Rs, 80 per annum 
for the whole amdunt. 

It is urged.in this second appeal that this 
finding was erroneous as no trace of forgery 


` being discernable in the deed of mortgage, 


the rate should be taken to be what is stated 
therein. The parties to the transaction and 
the scribe and the marginal witnesses 
of the deed are all dead; but the ‘circum- 
stantial evidence which the Courts below 
have detailed in their judgments is so 
strong that it irresistably leads to the cons . 
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clusion at which they have arrived. That 
evidence is briefly as bélow :— 

(1) Rs. 585 was due by the mortgagor to 
_ Bawa Partap Singh mortgagee on a bond 
and the rate of interest slated in the hond 
was 10 annas per cent. permensem. Simi- 
larly Rs. 400 was due by the mortgagor to 
Pir Chanchal Nath ona bond and the rate 
of interest payable thereon was 8 annas 
per cent. per mensem. These bond debts, 
it appears, were included in the mortgage 
debt and these previous dealings show 
conclusively that the mortgagor could 
borrow money on simple bond at the ordin- 
ary rate of 8 annas per cent. per mensem. 
It is, therefore, inconceivable that on con- 
verting unsecured debts into secured debts 
the creditors demanded and the debtors 
agreed to pay interest at the unusually ex- 
orbitant rate of Rs. 80 percent, per annum. 
The debtor was not an ignorant rustic but. 
a shrewd Hindu citizen of a town who pre- 
sumably could not have found it difficult to 
raise money on thesecurity of his house at 
the ordinary market rate of interest. 

(2; By a registered-deed, dated the 29th 
June 1871, Pir Chanchal Nath and Har 
Sahai sold their rights as mort gagees to one 
Ishar Das and received from him Rs, 5(0 
principal and Rs, £0 on account of interest 
for about two years. At the rate of Rs. 80 
per cent, the interest would have come to 
- Rs. 800 for two years and if the rate had 
been Rs. 80 per cent. they would have taken 
care ‘to realize interest at that rate. It is 
not likely that Pir Chanchal Nath and Har 
Sahai forgot that the rate was Rs. 80 per 
‘cent. This clearly indicates that to the 
knowledge of these mortgagees the rate. 
was Rs. 80 per annum on the whole amount 
of the mortgage debt. 

From the above and some other circum- 
stances, which it isnot necessary to detail 
here, it follows that the rate of interest 
agreed upon was Rs. €0 on Rs. 1,100 per 
annum, and not Rs, 80 per cert. Even if no 
forgery was committed it can be said with- 
out any hesitation that the words “fi sadi” 
were written by the scribe by mistake, as 
the rate of interest is generally given ‘per 
cent,’ and the scribes are in the habit of 
writing the words ‘per cent.’ along with the 
rate. 

Further the defendants statêd that the 
plaintiffs were liable to pay compound in- 
terest, but there was no stipulation in the 
deed for payment of compound interest. 
The mortgage was for a period of four 
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years, and it was stated in the deed that in- 
terest will be calculated every two years. 
From this the defendants conclude that 
compound interest was to be charged after 
every two years. No such concluston could 
be justified and the point is of no import- 
ance because the defendants do not demand 
payment of the full amount of even simple 
interest at the rate of Rs. 80 per cent. 
The third point relates to a dispute be- 
tween the two sons of Bawa Partap .Singh 
inter se. They are co-defendants in the case 
and one of them states that he is entitled to 
the whole of the mortgage-money to the 
exclusion of other by virtue of the Will of 
Bawa Partap Singh. The learned District 
Judge rightly refused to give a decision on 
their rights of inheritance to determine 
which a separate suit should be brought. 
The appeal, therefore, fails and 1 dismiss it 
with costs. © > o > E 
The cross-objections were withdrawn by 
the respondents’ Counsel, Bakhshi Tek 
Chand, before the commencement of the . 
hearing of the appeal. out 
Z. K. Appeal dismissed. 
SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS CIVIL APPBaL No. 15 or 1923. 
AND j 
Revision APPLICATION No. 41 or 1923. 
October 3, 1924. 
Present:—Mr, Kennedy, J. ©., and 
Mr. Percival, A. J. O. 
FATEHCHAND—APPELLANT . 

VETSUS : 

PARPATI BAI AND OTHERS—RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), ss. 41, 45 
—Death of minor—Guardian, whether ceases— Court's 
power to call for accounts—Refusal to give accounts 
—line—Progressive fine, levy of. 

On the death of a ward the powers of the guardian 
as such do cease, and the Court may properly require 
him to deliver in any accounts in his possession or 
control. [p. 198, col. 1] 

When a ward dies, the Court should generally direct 
the guardian to deliver the property into Court or to 
deliver property to some person producing an heir- 
ship certilicate. In very rare cases the latter precaution 
might be dispensed with, but in that case the Court 
would otherwise guarantee the interests of posséble 
claimants, The possible dangers, therefore, from the 
misuse of the. Court’s powers under s. 41 (3) of the 
Guardians and Wards Act in the case of a deceased 
minor do not seem to be very serious and from 
their existence it should not be deduced that the Legis- 
lature intended that on the ward dying, the guardian 
should be completely beyond control of the ‘Court in 
his dealings with the estate of the deceased into 
possession of which he has come under the order of the 
Court. [p. 197, col.2; p. 198, col. 1.] 

Where the guardian refuses to give full accounts a 
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fine of Rs. 25 inflicted on him under s. 45, Guardians 
and Wards Act, is not inappropriate. [p. 198, col. 1.] 
An order for accumulative and progressive fine can, 
however, be levied under s. 45, Guardians and Wards 
Act, only in the case of recusancy, whichis something 
more than mere disobedience, and if it is intended to use 
those powers, asa general rule, it is better to fix some 
date on which the guardian is to comply with the order 
of the Court or demonstrate why he is unable to do so 
and that order may properly contain the penalty that 
, if the Court's order is not complied with, fine will be 
inflicted on the principle of progression as lnid down 
in the section. [p. 198, col. 2.) ae 
Appeal against an order of the District 
Judge, Hyderabad, (Sind), dated the 13th 
April 1923. 
. Mr. Dharamdas Thawerdas, for the Appel- 
` lant. 
Messrs. Tahilram Maniram, Dingomal 
Narainsing, and Khanchand Gopaldas, for 


the Respondents. 


JUDGMENT.—In this case the learned 
District Judge of Hyderabad had directed- 
the guardian to file accounts within one 
month and directed that if the accounts were 
not so filed within one month, notice was to 
issue under s. 39 of the Guardians and 
Wards Act. On the 13th of April, the 
District Judge being dissatisfied with the 
accounts of the guardian, Fatehchand, called 
, on the guardian to render accounts and 
having called on him to render accounts 
and the guardian having failed to do so, 
fined him Rs. 25 with a recurring fine of 
Re. 1 per diem until the order was complied 
with. These orders have been objected to 
by Fatehchand on various grounds :— 

It appears that there were several minors, 
one boy and some girls. The appointment 
oftwo guardians Fatehchand and Kalachand 
was made in consequence ofa settlement 
and Fatehchand was to be the active 
guardian whereas Kalachand was the check- 
ing guardian. Kalachand putin an appli- 
- cation to be relieved of his duty, but no 
orders . have as yet been passed on that 
matter. There is an allegation that the 
family was actually joint. In that case, it 
was alleged by Fatehchand that at any 
rateeon the death of the minor boy, his 
functions of the guardian have ceased. This 
-position is hotly contested by Musammat 
Parpati Bai and it need not be decided at 
present. 

The main point raised by Fatechand in 
- the present proceedings is, that the Court has 
no power to order the delivery of accounts 
or.any property, on the ground that the 
minor boy is now dead. It is not very 
clear what position he imagines himself at 


guardian. 
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present to possess, but the objection if it . 
has any validity at all must be more to the 
form rather than to the substance of the’ 
order, because if he is still a guardian he 
can be dealt with under s. 45 (b) and if he 
has ceased to be guardian he can be dealt 
with under s. 45 (c). Notice, however, has 
gone to him under s. 41 (3) which is only 
applicable to the case, when the powers of 
the guardian of property have ceased. 
Now the argument of Fatehchand is that 
the circumstances which lead to the ceasing 
of the powers of the guardian are fully stated 
in s. 41 (c) and until it is shown that one of ` 
these three contingencies has occurred, it 
cannot be said his power as such has ceas- 


-ed. But it would seem that to suppose 


that after the death of a ward the person 
who had been a guardian continued to be 
a guardian would be preposterous. Ifthere 
be no ward, there can be no guardian. 
Similarly if there be no wife, there can 
be no husband. It isnot to be supposed that 
the Legislature did not foresee this diffi- 
culty or did not contemplate so common 
a case as that ofa death of a child. Sec- 
tion 41 must be read in so far as possible 
to give effect to what may be supposed 
to be the reasonable intentions of the 
Legislature. | 
It cannot be denied that it would be 
expedient that the Court should continue 
to have control over the action of the ex- 
A guardian in some sense is the 
Officer of the Court and the heirs and 
relatives of the deceased ward might reason- 
ably complain if the Court would not assist 
them to ascertain the condition of the 
estate and tell them how it has been dealt 
with during the time during which it, had 
been under the control of ‘the guardian. 
It seems to us unnecessary to suppose that 


‘the Legislature wished to guard against 


dangers of the Court mistaking its func- 
tions, thatis the fear that the Court might, 
under colour of directing the guardian to 
deliver the property in his possession under 
cl. (3), go on to ascertain questions of title 
and settle doubtful claims. It. appears to 
us when a ward dies, the Court should 
generally direct the guardian to deliver the. 
property into,Court or to deliver property 
to some person producing an heirship 
certificate. In very rare cases the latter 
precaution might be dispensed with, but 
in that case the Court would otherwise 
guarantee theinterests of possible claimants, 
The possible dangers, therefore, from the 
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misuse of the Court's powers unders. 41 (3) 
in the case of a deceased minor do not seem 
to be very serious and from their existence 
we are not to deduce that the Legislature 
intended that on the ward dying, the 
guardian should be completely beyond 
control of the Court in his dealings with 
the estate of the deceased into possession 
of which he has come under the order of 
the Court. ; 

Nor is it necessary to read s. 41 in so an 
inconvenient way. Paragraph 2 no doubt 
gives list of contingencies on the happening 
of wnich the powers of the guardian cease, 
but they are not necessarily exhaustive and 
even if they are exhaustive it is arguable 
that (c) applies. 
death ceases to exist he ceases also to be 
aminor. Ifthe Legislature had intended 
to confine the operation of s. 41 (e) to the 
case where a ward attains majority nothing 
would have been easier than to have said 
so. Even if that be taken as a forced 
interpretation still it does not seem neces- 
sarily to follow that the contingencies given 
in cl. (2) are exhaustive. Clause (3), the 
clause with which we are at present con- 
cerned, says “If for any cause the’ powers 
ofa guardian cease” and it is hardly dis- 
putable that when there is no ward, the 
power of a guardian as guardian must cease. 
And it would appear, therefore, that on the 
death of award, the powers of guardian 
as such do cease and, the Court may pro- 
perly require him to deliver in any ac- 
counts in his possession or under control. 
So far we agree with the learned District 
Judge and we think his order so far is 
proper. F 
_ Inasmuch as the guardian refused to 
give full accounts, we think the fine of 
Rs, 25 intlicted is not inappropriate. 


The further order for accumulative and ` 


progressive fine seems if not” without juris- 
diction yet inappropriate. The fine is to be 
levied in the case of rgcusancy which. is 
something more than mere disobedience 
` and if it is intended to use those powers, as 
a general rule, it is better to fix some date 
on which the guardian is to comply with 
the orders of the Court or demonstrate why 
‘he is unable to do so and thet order may 
properly contain the penalty that if the 
Court's order is not complied with, fine 
will be inflicted on the principle of pro- 
gression as laid down in the section, 
As itis, we modify the order dated the 
13th April 1923 in Miscellaneous Appeal 


When the ward owing to ` 


- suit. 


. ` £ i i 
SAGHRU MAL-HAR OHARAN DASS Y. DHANPAT RAI-DIWAN CHAND. [92 1. C. 1928) 


No. 15 of 1923 by upholding the sentence 
of fine of Rs. 25, but by directing the Dis- 
trict Judge now to fix a date, in which the 
accounts are to be produced subject in 
default to such penalty ‘in the case of 
T acy as the District Judge may think 
t. 
- Costs of miscellaneous appeal and revi- 
sion application: to be -borne by the appel- 
lant. One set of costs allowed in both 
cases. Order modified. 
N. E. 
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LAHORE HIGH COURT. : 
Seconp CIVIL APPEAL No. 2731 or 1924. 
May 21, 1925. | ; 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr. Justice Addison. 
Firm SAGHRU MAL-HAR CHARAN 
DASS—-DgerenpANT—APPELLANT 


versus 
Fira DHANPAT RAI-DIWAN CHAND . 
PLAINTIFFS— RESPONDENTS. ` 

Civil Procedure Code (Act V of 1908), ss. 10, 11— 
Cross-suits between principal and agent—Stay of one 
suit—Decision of other suit—Res judicata. 

A principal filed a suit against his agent for the 
recovery of a certain sum of money alleged to be 
due to the former on certain transactions entered into 
by the agent on behalf of the principal. The agent 
also instituted a suit against the principal for a 
certain sum of money on similar grounds. The latter 
suit was stayed pending the decision of the former . 
The trial of the principal’s suit was proceeded 
with and the suit was dismissed, the dismissal being 
confirmed on appeal: 

Held, that the decision of the Trial Court in the 
principal's suit operated as res judicata in the agent's 
suit with regard to all matters which were in dispute. - 
in theformer suit. [p. 199, col. 2.] 

Second appeal froma decree of the Dis- 
trict Judge, Ludhiana, dated the 25th July 
1924, reversing that of the Sub-Judge, 
Ludhiana, dated the 29th February 1924. 

Lala Badri Das, R. B., and Mr. Jai Gopal 
Sethi, for the Appellant. 

Mr. Mukand Lal Puri, for the Respond- 
ent. - ; 
JUDGMENT.—The firm of Saghru 
Mal Harcharan Das (to be described here- 
inafter as principals), who carried on. bùsi- 
ness at Ludhiana employed Dhanpat Rai- 
Diwan Chand (to be described hereinafter 
as agents) as their agents to do business on 
their behalf at Karachi. The dealings be- 
tween the parties led to certain disputes 
between them, with the result that in 
August [913, the principals instituted a suit 
at Ludhiana for the recovery of Rs. 716-2 3 
from the agents. In September 1913 the 
agents brought an action at Karachi 
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against the principals claiming a sum of 
Rs, 3,562-8-0. 

The plaint in the latter suit was return- 
ed by the Karachi Court with the direction 
that it should be presented toa competent 
Court in the Panjab. Consequently this 
suit too was instituted in the Ludhiana 
- Court but was stayed unders. 10 of the ©, 
P, C. pending the decision of the previously 
instituted suit. ; 

The suit brought by the principals was, 
aftera protracted trial, dismissed by the 
Subordinate Judge, and the appeal preferred 
against his decision was disallowed by a 
Division Bench of the High Court. The 
action brought by the agents was then taken 
up and tlie principal question for deter- 
mination was whether the decision in the 
former suit operated as res judicata. In 
order to determine -this question it is 
necessary to examinecarefully the pleadings 
and the issues in that guit and the decision 
arrived at by the Courts. 

Now, the claim in the former suit related 
to various transactions set out in Appendices 
A, B, C and D attached to the plaint in that 
case, The principals claimed, inter alia, 
Rs, 652-13-0 on account of the balance due 
to them on transactions detailed in Ap- 
pendices A and B, Rs. 2,300 the total of the 
two items advanced by them in cash to the 
agents and Rs, 900 5-0 in respect of a wheat 
transaction mentioned in Appendix D. They 
also urgedthat the transactions set out in 
Appendix © were not binding upon them, 
and that they were wrongly debited with 
the losses on those transactions. 

The agents while admitting the receipt 
of Rs. 2,300 stated that only Rs. 651-96 
represented the‘balance due by them on 
items contained in Appendices A and Band 
repudiated the rest of the claim. They 
pleaded that ‘the transactions in Appendix 
O were binding on the principals, and 
that they resulted in a loss amounting to 
Rs. 6,209-13-0. They denied their liability 


for the payment of any sum of money to the. 


principals, and asserted that they were en- 
titled to recover from the latter Rs, 3,562 8 0 
for which they hdd instituted a suit 
Wer a been stayed under s. 10 of the 

The Trial Judge decided that though the 
sums Rs. 651-9-6 on transactions recorded 
in Appendices A and B, and Rs. 2,300 on 
account of advances were due by the agents 
to the principals, those items were wiped 
out by the losses suffered by the principals 
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on transactions detailed in Appendix O, 
These losses, which were found to amount - 
to Rs. 6,203-13-0 left a balance in favour ef 
the agents, i “ 
Now, we may siy at once that there was 
a clear finding by the Subordinate Judge 
that Rs. 651-9-6 were due to the principals 
on transactions mentioned in Appendices 


_A and B and this finding was not impeach-. 


ed by them in their appeal to the High 
Court. They cannot now be allowed to 
raise the question that they were entitled 
to a larger sum on those transactions, The 
main dispute relates to the decision on the 
issues relating to the transactions in Ap- 
pendix O and on this issue the Trial Court 
decided not only thatthe principals were - 
bound by those transactions but also that 
the losses incurred on their behalf by the 
agents amounted to Rs. 6,209-13-0, It is to 
be observed that but for these losses the 
principals would have beenentitled to a 
decree for a largesum of money, and that 
in order to wipe out the amounts due to 
them on other transactions it was necessary 
to determine the amount payable by them 
on account of the aforesdid losses. It is © 
true that in their appeal to the High Court 
they did not challenge the finding of the 
Trial Judge on the amount ofthe losses 
but confined themselves to the question 
whether they were bound by the transac-- 
tions. A perusal of the judgment of the 
High Court, however, shows that the learned 
Judges after disposing of all the points 
urged by the appellants, confirmed the 
decree passed by the Trial Court and dis- 
missed theappeal in toto. There can, there- 
fore, be no doubt that the decision of the 
Trial Court confirmed as it was by the High 
Court, operates as res judicata and that the 
principals are now precluded from re-agitat- 
ing the question of the amount of the losses 
incurred on their behalf by the agents. 

Mr. Badri Das for the appellants also 
impeaches the correctness of the order of 
the Karachi Court returning the plaint for 
presentation to a Court of competent juris- 
diction in the Punjab, but that order has 
now become final and cannotbe challenged 
by. either of the parties. f 

On the question of future interest on the 


“amount due to the agents we find that they 


claimed interest on the sum which was 
alleged tobe due to them at the date of 
the institution of the suit, and there is no 
reason why they should not be allowed in- 
terest at the usuat rate. 
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The result is that we dismiss the appeals 
preferred by Sughru Mal-Harcharn Das 
with costs, ard accepting the appeal preferr- 
ed by Dhanpat Rai-Diwan Chand, we grant 
them a decree for Rs. 3,549-2-6 with interest 
at 6 per cent. on thatsum from the date of 
the institution of the suit up to the date of 
payment. The defendants must pay the 
costs on that sum to the appellants in all 
the Courts. 


Z. K, Appeal dismissed. 
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PRIVY COUNCIL. 
APPEAL FROM THE LOWER Borma CHIEF COURT. 
October 22, 1925. 

Present :—Lord Phillimore, Lord Blanes- 
h Burgh and Sir John Edge. 
D. R. K. SAKLAT AND oTAERS—PLAINTIFFS 

— APPELLANTS ` 
Versus i 
BELLA——DEFENDANT—RESPONDENT. 

Trust—Religious endowment—Person not entitled to 
benefit permitted to share—Triustees, duty of— 
Zoroastrian Temple at Rangoon—Non-Parsi Zoroas- 
- trian, whether entitled to benefit—Injunction. 

The Zoroastrian religion not only permits but 
enjoins the conversion to that religion of persons born 


in other religions and of non-Zoroastrian parents.” 


. [p. 202, col. 2) ; 


In spite of such permission, however, the Zoroas- 


triana, ever since their advent into India, have never 
ane aa to convert anyone into their religion. 
ibid. g 

: rg benefits of the Zoroastrian Temple at Rangoon 
are confined to persons who possess the double 
qualification of being Zoroastrians and racial Parsis, 
and Zoroastrians, who are not racial Parsis, have 
no right of entering into the Temple and may, there- 
fore, be excluded or extruded from the Temple: by the 
Trustees. [p. 204, cols. 1 & 2.] s 

But it does not follow that the trustees, are bound 
to exclude such non-Parsi Zoroastrians from the 
Temple. Still less does it follow that in an action to 
which the trustees are not parties, and in which, there- 
fore, no indirect remedy can be claimed, a direct claim 
by the Parsi Zoroastrians can be supported against a 
non-Parsi Zoroastrian who worshipsin the temple, as 
if for a tort comitted by such person. [p. 204, col. 2.] 

For a trespass upon temple land, the only person 
who can bring an action for injunction is the person 
in possession of the land, that is, the trustee. It may 
be that in India it may be convenient to allow such a 
suit by certain worshippers againsy others. But if so, 
itmiust, at any rate, be established that the juxt- 
aposition of the two sets of persons is so .repugnant 
to their habits of mind that the entrance of one set 
into the Temple entails thes departure of the other, so 
that it is,-as it were,’ trespass to the person. [p 206, 
col. 1, 

When property is set apart for public og charitable 
uses, it will bea malversation to apply any of the 
funds for persons who are not objects of the trust. 
Those who are objects of the trust must have all the 
benefits they require; and if there is a surplus, it 
must be left to the Courts to make a cypres applica- 
tion of it. But when the subject-matter of such a 
trust or charity is the rendering of-some convenience 
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or service of such a nature that it will not hurt the. 
lawful recipients if others share with them, the 
trustees are not bound to exclude persons who have- 
no legal title to share. They may do so; they may 
treat all such persons as trespassers and say: Sic 
volo sic jubeo, stet proratione voluntas. But if they 
choose to admit to the benefit of some park or garden 
established for a particular district some persons from 
over the border or to admit to a public library 
destined for a particular Municipality persons from 
outside, or admit to the hearing ofa lecture by a 
University Professor persons not members of the 
University, this of itself furnishes no ground of com- 
plaint. lf the numbers admitted are too large or the 
persons are disorderly or unpleasant in their habits 
orinany way substantially interfere with the con- 
venience or benefit of those for whom the endowment 
was created, the trustees may be required to exclude 
them. But the mere claim of A that B shall not share 
in such a benefit because B is not within the terms. 
of the foundation is not one that Courts would en- 
courage. [p. 204, col. 2; 205, col. 1.] 

Appeal froma decision of the Chief Court,- 
Lower Burma. d 

Mr. A. M. Dunne, K. C., Sir G. R. 
Lowndes, K. C., and Mr. E. B. Raikes, for- 
the Appellants. : 

Messrs. W. H. Upjohn, K. C.and Warwick: 


Draper, for the Respondent. 


JUDGMENT. 
Lord Phillimore .—Thecircumstances 
of this case are as follows:— ; 
Sometime in 1899 a Goanese Christian- 
named Jones with his wife arrived in Ran- 
goon. They were in humble circumstances, - 
and the wife applied for assistance to a Parsi . 
of. good position at Rangoon, Bomanji-; 
Cowasji, stating that she too was a Parsi.. 
He befriended her till he went to England. 
in 100, and then asked his brother Sapurji . 
Cawasji to look after her and the ‘child to +> 
which ske had just given birth, the respond- 
ent Bella. The father died, and when her, 
mother died shortly afterwards, Sapurji, - 
who was a defendant in this suit, but died - 
pending the appeal, took Bella into his own.. 
house and he and his wife treated her as 
their own child. i 
When Bella was nearly 14, it was desired 
that the initiation ceremony into the. Zoro- 
astrian religion called Navjot should be. 
performed for her, but the local Head Priest, . 
at Rangoon refused, chiefly because—as it: 
appears from his evidence—he thought it 
would be unpopular with. the Parsi com- 
munity. Advantage was then taken of the | 
temporary presence of some other priest, 
who performed the ceremony; and after 
that invitations were sent. by the Head 
Priest to Bella to come with Sapurji and 
his wife to the temple on festival days. | 
Three’ such invitations were.sent, the High 
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Priest said, with the expectations that they 
would not be accepted, but on the third 
occasion, being 21st March 1915, Sapurji 
brought her and put her within sacred pre- 
cincts facing the sacred fire, andin such a 
position that she went through all the cere- 
monies like other worshippers. 

This proceedings gave greatoffence to a 
number of members of the Parsi communi- 
ty in Rangoon, and on the 31st March, this 
suit was brought “by three members of the 
Parsi community, who stated that they 
brought it not only on their own behalf 

. but on behalf of a large number of 
members of the Parsi community at 
‘Rangoon, against Bella and against Sa- 
purji, stating that the Temple was held 
‘on trust for the free and unrestricted use 
of the Parsi inhabitants in Rangoon pro- 
fessing the Zoroastrianfaith, further stat- 
ing that it was alleged that the mother 
„of Bella was a Parsi, and that Bella had 
been validly converted or initiated into the 
Zoroastrian religion, but denying that this 
was so or indeed could be so, and averring 
that the defendants had by their acts “not 
only wounded the religious feelings enter- 
tained by religiously inclined Parsis, but 
also caused the desecration of the said 
sacred Temple”. - 

-In another paragraph of the plaint, they 
stated that only members of the Parsi com- 
munity professing the Zoroastrian religion 
were entitled to the use of the Temple, to 
the access of the sacred precincts and to 
attend, witness or take part in any religious 
ceremonies held therein, and that it was 
never the intention of the Parsi community 


that the children of non-Parsi fathers should, 


be allowed the use of the Temple. They 
further said that even assuming that Bella 
could be duly admitted into the Zoroastrian 
religion, and assuming that her- mother 
was a Parsi, even then she could not be 
considered a Parsi or a member of the Parsi 
population. They prayed for a declaration 
that Bella was not entitled to use the 
ia te or to attend or to participate in any 
of the religious ceremonies performed 
therein and for - injunctions fo restrain her 
from entering the Temple and Sapurji from 
taking her there, 

- Sapurji, in his‘own name and as guardian 
for Bella, put in their written statement. 
. In this it was contended that the plaint 
disclosed no cause of action, that the defend- 
aat Bella was entitled to attend the Temple 
and the ceremonies and caused no des- 
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cretion by her presence and it was stated 
that her mother wasa Parsi that she had 
been brought up from early infancy as a’ 
Parsi and in the Zoroastrain faith and that 
she came within the terms of the trust of 
the Temple. 

The following issues were then settled : 

“1. Whether the plaint discloses any 
cause of action ? $ 
2. Whether this suit is maintainable? 

3. Who are entitled to the benefit ofthe 
Fire Temple Trust ? 

4. Is the first defendant the daughter of 
a Parsi mother. 

5. Isit possible for the first defendant, 
being a daughter of a non-Parsi father to 
be initiated (a) into the Zoroastarin Reli- 
gion and (b) into the Parsi Community.?” 

‘6. If it was possible, whether the 
ceremonies adopted for the purpose were 
defective (the second defendant to give 
particulars of the ceremonies performed at 
the initiation of the first defendant within 
one week, and the plaintiffs to state within 
one week thereafter whether, and if so, in 
what respects they contend that these cere- 
monies were ineflicacious”) : f 
and the case was set down for a preliminary 
hearing onthe first and second issues. 


The Judge decided these points in favour 
of the plaintiffs; and thereupon some oral. 
evidence was taken before the J udge at 
Rangoon, and a mass of evidence covering 
664 pages of the record was taken on com- 
mission at Bombay, 

It appears that this was not the first 
occasion in modern times in which the 
question of the admissibility of a person who. 
was not a racial Parsi, but who had become. 
a convert to the Zoroastrian religion, to par- 
ticipate in the religious servicesand enter 
the temples of the Parsis had arisen. 


In 1903 a French woman had declared 
that she had become a convert to the Zoroas- 
trian religion and had married a Parsi 
gentleman of posigion at Bombay. Her 
claim to participate in religious worship 
had given rise tomuch excitement in the 
Parsi community, and seven Parsis, one of 
whom was the French woman’s husband 
had brought asuitin the High Court of 
Bombay agairst the trustees of the Parsi 
endowments, first making a general case 
of some misfeasances requiring the interven- 
tion of the Court, and, secondly,’ claiming 
a declaration that the trust deeds ought to 
be construed as admitting to their benefits 


, 
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any persons professing the Zoroastrian 

religion whether a racial Parsi or not. 

After a prolonged litigation, this suit, 
except in so far as it prayed for a correction 
of the general misfeasances, was dismissed; 
and the Judges, for reasons which will 
have to be more minutely entered into, held 
that the various endowments were limited 
to the use of people who a3 well as being 


Zoroastrian were also racial Parsis. Baut 


the controversy had not been forgotten, and 
its echoes are to be sheard in the evidence 
given on commission in the present case. 
Young, J., in the preliminary judg- 
ment given in the present case, held that 
the plaintiffs could not sue for trespass on 
land or in the Temple, but that they might 
have a third cause of action which he 
described as an interference withtheir right 
to exclusive worship. He. thought that 
they had sufficiently alleged this right and 
its infringement, that the right was one 
which had been often upheld by the Courts, 


and that the suit could he brought without - 


joining the trustee or without obtaining the 
consent of the Advocate-General. When 
he came to his later decision upon the whole 
case, he described the-injury as “an injury 
to the plaintiffs’ individual right to worship 
undisturbed by the intrusion ‘of a person 


< not belonging to their faith,” and applying 


his mind to the fifth and sixth issues, he 


held that Bella could be initiated into the- 


Zoroastrian religion and into the Parsi 
community; that the ceremonies adopted 
for the purpose were. sufficient, and that, 
therefore, there was no intrusion of a person 
not belonging to the plaintiffs’ faith, and it 
became immaterial to decide issues Nos. 3 
and 4. Accordingly he dismissed the suit. 

When the matter came before the Chief 
Court, onappeal, the Judges, though ap- 
parently they heard one continuous argu- 


“ment, gave two judgments: the first in 


respect of the preliminary issues. In this 
they confirmed the actual decision of 
Young, J., but enlarged the plaintiffs’ cause 
of action, saying that they might treat it 
as an injury to themselves, that Bella, even 
though she were a Zoroastrian, yet not 
being a Parsi, came to the Temple worship. 
“This made it necessary for, the Judges 
in the Chief Court to determine the third 
issue, viz., who are entitled to the benefits 
of the Fire Temple Trust; and they held 
that it was a trust fora religion and not 
for arace. They then held in agreement 
with Young, J., that Bella could be and 
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was converted or initiated into the Zoroas- 
trian religion, and, therefore, they concurred 
with him in dismissing the suit. 

The Judges in the Chief Court took the 
view that fourth issue might also have been 
decided in favour of Bella, i.e., that her 
mother was a Parsi, but that this.fact was 


‘unimportant, except as leading up to her. 


conversion or initiation. Their Tordships 
agree with this. In their yiew it is settled 
that as regards the racial claim, maternity is 
of no. importance. 

The appeal to their Lordships’ Board has 
raised among other questions ‘the actuality. 
and validity of Bella’s conversion and . 
initiation ; but on this point their Lordships 
see no reason for differing from the judg- 
ment of the Uhief Court. 

In the great controversy in the Bombay 
case, Dinsaw Manockji Petit v. Jamsetji 
Jeejebhoy (1) the twolearned Judges (one 
of whom was himself a Parsi), came to the 
following conclusions thus expressed by 
the Parsi Judge, Davar, J., : : 

“1. That the Zoroastrian religion not 
oaly permits but enjoins the conversion of 
a person born in another religion and of 
non-Zoroastrian parents. 

“2. That although such conversion was 
permissible, the Zoroastrians, ever since 
their advent into India 1200 years ago, have 
never attempted to convert anyone into 


. their religion. . 4 


“3. That there is nota single instance 


_proved before the Court of a person born 


of both non-Zoroastrian parents.ever having 
been admitted into the Zoroastrian religion 
professed by the Parsis in India.” 

It is true that as regardsthe quantum of 
the necessary ceremonial on initiation, 
Davar, J., expressed an opinion that a piece 
of ritual called Burushnun was an essential 
part; But in this matter he was travelling 
outside anything necessary for the case 
beforehim; and their Lordships do uot 
find that Beaman, J., the other Judge, con- 
curred with him as to this and they think 
that the evidence &iven in the present case 
warranted the decision to which the Chief 
Court came that this additional ceremonial 
was not necessary. l, 

It follows, therefore, that the points which 
their Lordships have now to determine are 
whether the trusts of the Temple are for 
the benefit of all persons professing the 
Zoroastrian religion or limited to those who, 


(1) 2 Ind. Cas. 701; 33 B. 509; 11 Bom. L. R. 85; 5 
. 4, T. 301, | 


_ ` [92I 0. 1926) 
professing that religion, are also racial 
Parsis in the sense in which that word is 
understood in the Parsi community; and, 
secondly, whether if Bella, not being a 
racial . Parsi, is not a person within the 
benefits of the Temple Trust, this fact gives 
the plaintiffs any right of direct action 
against her and against her guardian. 

The contention on behalf of the plaintiffs 
was the same as that of the contention of 
the defendants in the Bombay case, namly, 
that all these trusts were intended forParsis 
in the limited sense, i.e. :— 

“First.—The descendants of the original 
emigrants into India from Persia who pro- 
- fess the Zoroastrian religion. 

‘“Secondly.—The descendants of the 
Zoroastrians in Persia who were not amongst 
the original emigrants, but who are of the 


same stock and have since that date, from - 


time to time, come to India and have 
settled here, either permanently or tempo- 
rarily, and who profess the Zoroastrian 
religion. ~ 

““Phirdly,—The children of a Parsi father 
by an alien mother, if such children are 
admitted into the religion of their fathers 
and profess the Zoroastrian religion.” ` 

Now the origin of the Temple, the right 
to worship at which is'in dispute in the 
present case, is as follows :— 

On the 24th November 1863 the Deputy- 
Commissioner at Rangoon, on behalf of 
Her ` Majesty's Government, granted to 
Bajunji Cowasji and Sapurji Hisji a parcel 
of landin the town of Rangoon of a certain’ 
size “upon trust to build and maintain upon 
the said parcel of land a temple for the 
use of Parsi population”. 

It was provided that the Deputy Commis- 
sioner might nominate new trustees, and 
that ifa Temple was not erected within a 
year, he might revoke the grant." 

On the 14th August, 1882—probably be- 
cause there had been delay in building the 
Temple—a re grant was made to new 
trastees upon trust for the same intents and 
Purposes as the old grant, with like powers 
to appoint new trustees and a similar 
power of revocation if no temple was built 
within a year. 

Previously onthe llth January 1859 the 
then Deputy Commissioner had granted to 
two Parsi gentlemen another piece of land 
upon trust to maintain it “as a cemetery 
_ and to ‘the free use of persons of the Parsi 

denomination”. There was a similar power 
given to the Deputy’ Commissioner to ap- 
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point new trustees and a power of revoca- 
tion in case the land was applied to. other 
uses. This grant was again renewed also 
on the 14th August 1882. . 

Some disputes having arisen as to the 


Temple, asuit-was brought to have a new ` 


trustee appointed, and ascheme of manage- 


ment framed; and on the 20th March 1689 © 


the Recorder appointed Bajunji Cowasji 


sole trustee and ordered a. scheme to be 


framed. 
About thesame time, a similar suit had 
been. brought in respect of the burial 


ground, and by an order of the same date 


the same person was appointed trustee and 
a similar order to frame a scheme was made, 


The scheme in respect of the Temple gave ` 


the trustee charge of the Temple and its 
appurtenances with duty.to manage and 
improve as funds permitted and power to 
build a range of shops on part of the trust 
lands, borrowing money for the purpose. 
After re-payment of monies borrowed the 
rest was to beapplied for the current ex- 
penses of the Fire Temple and the Parsi 
Burial Ground. In this way and to this 
extent the two properties were brought 
together. 

When the scheme for the burial ground 
was to be framed, there was a serious dis- 
pute with regard tochildren of Parsi fathers 
who died without having gone through the 
ceremonies of initiation, and eventually the 
scheme was framed in the following 
words :— 


“|, The Burial ground shall be used for. ; 


burying persons who shall at his or her 
death be actually professing the Zoroas- 
trian religion and no other. 
“Explanation—No one shall be taken to 
be actually professing the Zoroastrian re- 
ligion who has not been duly invested with 
the Sudra and Kusti, in accordance with 
the rites prescribed by that religion, pro- 
vided, nevertheless, that children born of 
fathers following the Zoroasirian religion, 
and brought up in that faith, and dying 
before the age of 14 years and three months, 
without having been invested with the 
Sudra and Kusti, may be taken to be acttfal- 
ly professing the Zoroastrian religion, but 
children @ying after havitig attained that 


age without having been invested with the , 


Sudra and Kusti shall not be taken to have 
professed the . Zoroastrian religion unless 
his or her investiture was prevented by 
unforeseen and unavoidable circumstances.” 

It is suggested” for the defendants that 
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this document shows that the stress of the 
matter was laid upon the religion and not 
upon the race. : 


One other document must be mentioned. 
Apparently it took a long time before the 
Temple or atany rate the present Temple 
was built, and on the 20th August 1904, 
Bajunji Cowasji executed a deed of declara- 
tion of frust reciting that he and his brother 
had built at their charge a fire temple 
‘upon the trust lands so that the same 
might form part of the said trusts and 
be for the use of the Parsi inhabitants of 
‘Rangoon,. and. purporting to declare for 
himself and his successors-in-office that 
he held the fire temple “for the use of the 
Parsi inhabitants of Rangoon free and un- 
restricted but subject notwithstanding to 
* the tenets of the pure Zoroastrian religion 
and to the scheme prescribed by the Court.” 

The defendants as their Lordships’ bar 
contended that this was an attempt to alter 
the trust andas such should be rejected, 
but in their written statement they accept- 
ed it as a valid document. So far as it 
goes, it rather makes in the plaintiff's 
favour, but their Lordships are not disposed 
to attach grave importance to it. 

The Chief Court—as already stated— 
considered that the effect of these documents 
was to impose a trust for the benefit of 
persons professing the Zoroastrian religion 
and no others. 


Their Lordships agree with the latter 
part of this proposition. Parsis who cease 
to be Zoroastrians have,in their Lordships’ 
view, no claim. But upon the whole and 
- after much consideration, they think that 
the benefits are.confined to persons who 
possess the double qualification of Zoroas- 
trians and racial Parsis. 

The judgment in the Bombay case travel- 
led over much ‘ground—indeed, in their. 
Lordships’ opinion, much unnecessary 
ground—but both Judges came to the con- 
clusion that the various trusts in that case 
must be construed as being confined to 
persons who were of the Zoroastrian 
religion and racial’ Parsis. There were 
-several trusts,and the expressions in the 
deeds were different; but the word Parsi 
never appeared in. ‘them, and *the word 
Zoroastrian or some equivalent religious 
word was used. Sometimes the trusts were 
for the members of the Zoroastrian com- 
munity of Bombay; other phrases were 
similar, Nevertheiess, both Judges came 
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to the conclusion that they must be read ; 
as has been already stated. 

Davar, J. Thus expressad himself :— 

“A Juddin (that is a Gentile) may 
become a Zoroastrian, but how he ever 
could possibly become a member of ‘the 
Holy Zoroastrian Anjuman of Bombay’ 
or be one of ‘the members of the Zordastri- 
an Community of Bombay’ or become one 
of the ‘Anjuman of the Mazdiasni faith,’ 
passes my comprehension. A Juddin con- 
verted to Zoroastrianism had never come 
into existence. Such a person could not 
possibly have been within the contempla- 
tion of the donors and founders: the pos- 
sibility of such a being coming intoexistence 
would be so new and novel that if the ` 
donor ever conceived such an idea, and 
intended to include him in his benefaction, 
he would certainly designate him separately 
and specially and not include him in the 
general description of the community of his 
then existing co-religionists and their 
descendants.” ` 

Beaman, J., said :— 

“The question is not whether the Zoro- 
astrian religion permits conversion, but 
whether, when these trusts were founded, 
the Founders contemplated and intended 
that converts should be admitted to partici- 
pate in them.” 

In their Lordships’ view the same line 
of reasoning applies to the present case. 
The Parsi community had grown up to be 
such a distinct body, and admissions into 
it from outside had been so very rare, that 
at the time when these grants at Rangoon 
were made, the Government must have 
intended that the Temple should be for the 
benefit of professing members of the Parsi 
community, t.e., racial Parsis or people 
deemed after a long lapse of ages to be 
racial Parsis. | 

But this does not exhaust the matters’ to 
be determined on the present appeal. It 
determines that the respondent Bella has 
no right of entering into the’ Temple and 
may, therefore,-be excluded or extruded, 
from the Temple by the Trustees. They 
can treather asa trespasser. But it does 
not follow that they are bound so to treat 
her. Still less does it follow that in an 
action to which the trustees are not parties, 
and in which, therefore, no indirect remedy 
can be obtained, a direct claim can be- 
supported as if ‘for a tort committed by 
Bella or her guardian. 

When property is set apart for public « or 
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charitable uses, it will be a malversation 
to apply any of the funds for persons who 
are not objects of the trust, Those who 
are objects of the frust must havé all the 
benefits they require; and if there is a 
surplus, it must be left to the Courts to 
make a cypres application of it. But when 
the subject-matter of such a trust or 
charity is the rendering of some’convenience 
or service of such a nature that it will 
‘not hurt the lawful recipients if others 
share with them their Lordships are aware 
of no case in which it has been held, that 
the trustees are bound to exclude persons 
who have no legal title to share. They may 
do so; they may treat all such persons as 
trespassers and say: Sic volo sic jubeo, stet 
pro ratione voluntas. But if they choose 
to admit to the benefit of some park or 


garden established for a particular district’ 


some persons from over the border or to 
-admit to a public library destined for a 
particular Municipality personsfrom outside, 
„or what is perhaps a nearer analogy 

admit to the hearing of a lecture by a 
University Professor persóns not members 
of the University, this of itself furnishes 
no’ ground of complaint. If the numbers 
admitted are too large or the persons are 
disorderly or unpleasant in their habits or 
in any way substantially interfere with the 
convenience or benefit of those for whom 


the endowment was created, the trustees _ 


may be required to exclude them. But the 
mere claim of A that B shall not share in 
such a benefit because B is not within the 
terms of the foundation is not one that 
Courts would encourage. 

Many illustrations of this docina could 

-be drawn from the history of English 
institutions. The great schools of West- 
minster, Eton and Winchester arose from 
‘small nuclei, namely, a fixed number of 
“ endowed and privileged scholars taught by 
‘appointed masters. They have become 
what they are because unprivileged boys 
_in greater numbers have been allowed to 
. benefit by the services of the appointed 
,masters, and to use the school class-room 
-and play-grounds. - 

The Statutes of the Colleges in Oxford and 
Cambridge make provision for the educa- 
tion of a fixed number of students or scho- 
lars privileged and endowed. Many, if not 
most, of them make no provision for the 
admission of other members in statu pupil- 
lari. But ‘ commoners,” so called, though 
their legal position is merely that of board- 
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ers, Rex v. Grundon, Exp, Davison (2) 
have been for several centuries admitted 
equally with the privileged scholars to the 
benefits of the colleges, particularly to the 
use of hall, library and chapel. 

The intrusion of an unbeliever into. a 
place of religious worship might well bea 
case of substantial interference with the 
devotions of worshippers. But the plaintiffs 
have failed to make out that Bella was not 
a Zoroastrian. They suggested indeed that 
her conversion was impossible, or, at any 
rate, thatit had not been completed by due 
initiation ; but their Lordships agree with - 
the Judge ‘of first instance that this sugges- 
tion was not established ; while, except in 
the evidence of one unsatisfactory witness, 
there was nothing to show that Bella’s 
presence would be thought.to cause desecra- 
tion, if once it was accepted that she was 
a Zoroastrian. 

Also, if it were a question of caste and 
worshippers of a higher caste would be 
‘defiled by the presence of a lower caste, as 
in Anandrav Bhikaji Phadke v. Shankar 
Daji Charya (3) this would be a serious 
disturbance. As was said in that case :— 

“This right is one which the Courts must 
guard, as otherwise all high-caste Hindus 
would hold their sanctuaries, and perfrom 
their worship, only so far as those of the 
lower castes chose to allow them.” | 

But this claim is again not established. 
Indeed, what may be called the quasi-caste 
claim is not even suggested in the plead- 
ings. It is the wounding of religious 
feelings and the desecration of the Temple 
which are put forward. 

Their Lordships have now to consider 
the relief which the plaintiffs have sought 
in his suit. They have not sought fora 
general declaration as to the persons who 
are objects of the trust. They have not 
sought for a construction of the scheme, 
or for any order to be made upon the 
trustee, nor have they made the trustee a 
party. For this they would probably have ` 
required the consent of the Advocate Gene- 
ral, They pray in the plaint “for a declara- 
tion that the defendant Bella is not entitled 
to the use and benefits of the Parsi Fire 
Temple in Dalhousie Street known as 
‘Captain’s Agiary or Dhurraymair’ or to 
the use and benefits of the buildings stand- 
ing on the said trust land or to attend at 
f 9) Paes Reports 319 . 
te 7B. 323; | dnd. Jir, 613; 4 Ind, Dec, (5 8.) 
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or participate in any of the religious 
ceremonies performed therein.” : 

Then they claim an injunction to restrain 
the defendant Bella from entering and the 
other defendant, now dead, from bringing 
her into thetemple to attend the religious 
ceremonies, This is aclaim for an injunc- 
tion to prevent the repetition of an alleged 
trespass. Ib must, therefore, first be establi- 
shed that there was a trespass and one for 
which damages, though possibly only nomi- 
nal, could be rocovered. But for trespass 
upon land the only person to bring the 
action is the person in possession of the 
land, that is, the trustee. That a beneficiary 
or two or three beneficiaries of a trust for 
public purposes may bring a suit for tres- 
pass against an intruder is a novel principle 
of jurisprudence; and the case is not made 


stronger by the suggestion that several - 


other beneficiaries agree with them. 

It may be that in India it would be 
convenient in some cases to allow sucha 
suit, and the judgment in Anandran Bhikaji 
Phadke v. Shonkar Daji Charya (8) may 
form a precedent. But, if so; the circum- 
stances must beas powerful as in that 
case. It must be established that the 
juxt aposition of the two sets of persons is 
so repugnant to their habits of mind that 
_ the entrance of one set into the Temple 
“ entails the departure of the other, so that 
it is, asit were, trespass to the person. 


As already stated, no such case has been ` 


established, and, therefore, it is not neces- 
sary to discuss the principle on which the 
judgment in Anandran Bhikaji Phadke 
v. Shankar Daji Charya (3) is founded 
and which was indeed accepted by the 
Judge of first instance in the present case. 
The facts do not warrant the claim, if it be 
a sound one, and no injunction can be 
granted. 

With regard to costs, the learned Judge 
of first instance, while giving the defend- 
ants the general costs of the action, thought 
that both sides were to blame for the 
inordinate length of the” Bombay commis- 
sion and made the plaintiffs pay two-thirds 
only of the defendant’s costs of the Commis- 

jon, = t : 

: IE any costs of the action were to be given, 
somesimilar provision should be applied. 
But, upon the whole, their Lordships feel 
that the plaintifs have failed in the greater 
part of their suit, and that the giving to 
them of a declaration is an’ indulgence. 
They were given the costs of the prelimi- 
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nary issues before Young, J., and the costs 
of so much of the appeal as related to 
those issues. These they keep, and the 
orders against them in respect of other 
costs in the Courts below will be discharged, 
and there will be.no costs of this appeal. 
Their Lordships will humbly recommend 
His Majesty that this appeal be allowed, 
that the judgment of the Chief Court be 
varied, and thata declaration be made, 
namely, that Bella was not entitled, as of 
right, to use the temple, or to attend 
or to participate in any of the religious 
ceremonies performed therein, that 
except as to the costs awarded to the plaint- 
iffs in the Court of first instance, and in the 
Chief Court, there be no costs in the Courts 
below and that there be no costs of this 
appeal. 
N. H. 
Z. K. . 
Solicitor for the Appellants Mr. A. M. 
Bramall Í 
Solicitors for the Respondent :—Messrs, 
Waterhouse & Co. 


Appeal allowed. 


SIND JUDICIAL COMMIS- 
| SIONER’S COURT. 
Revision Appiication No, 90 or 1923. 
July 25, 1923. 
Present:—Mr. Kennedy, J. O., and 
Mr. Rupchand Bilaram, A. J. O. 
Messes.. POHUMAL ano Brotuirs— 
-  PLAINTIFFS—APPLICANTS 
VETSUS 
Tua KARACHI PORT TRUST AND ANOTHER 
-—DETENDANTS—OPPONENTS, 

Bills of Lading. Act (IX of 1856), s. S— Bill of Lading, 
description of goods in, whether sonclusive—Hxemp- 
tions clause in Bill of Lading, effect of—Port Trust, 
whether entitled to benefit of exemption. 

The generalrule based on the provisions of s. 3 of 
the Bills of Lading Act, to the effect that in the 
absence of any proof that the Bills of Lading were 
granted under a misrepresentation without any default” 
on the part of the person signing them and wholly 
due to the fault of the shipper or the holder of such 
Bills of Lading, the Bills of Lading are conclusive evi- 
dence that th2 goods’ bearing particular marks ag 
shown in the respective Bills of Lading were put on 
board, has no application when the Shipping Company 
has protected itself by insertion of aclause in the 
Bill of Lading that ths marks and numbers though - 
shown in the Billof Lading ara unknowa to them and 
that they do not admit that the marks or-numbers 
showa ia the Bill of Lading are correct and when they 
have exempted thamselvas fron liability against 
obliteration or diffsrenca of marks, [p, 207, cols. 1& 2,] 
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Section 3 of the Bills of Lading Act applies only in 
the case of the master or person signing the Bill and 
does not apply tothe Port Trust. [p. 208, col. 1] 

Even if the Port Trust be considered to be the agent 
of the Shipping Company, they would be equally 
entitled to the benefit of an exemption clause, as a 
wharfinger is justified or excused by the same thing 
as would justify orexcuse ‘the master and can, conse- 
quently, claim benefit of exemptions provided in a 
Bill of Lading. - [ibid.] 

Glyn Mills Co., v. East and West India Dock Co., 
(1882) 7 A. O. 59l at p. 614; 52 L. J. Q. B. 146; 47 L. 
T. 309; 31 W. R. 201, relied upon. 

Revision application against the judg- 
ment and decree, of the Judge of the Small 
Causes Court, Karachi, dated the 31st July 
1923, 

Mr. Dipchand Chandumal, for the Appli- 
cants. 


Messrs. T. G. Elphinston and Nihalchand 
Tikamdas, for the Opponents. 


JUDGMENT.—The plaintiffs-appli- 
cants are holders of certain Bills of Lad- 
ing of tin plates consigned from Trieste 
to Karachi by an Italian ship. The plaint- 


iffs instituted this suit in the Small Causes. 


Court, Karachi.against the Shipping Com- 


pany and the Karachi Port Trust for the 


value of 57 mild-steel plates short account- 
ed for. Their suit was dismissed against 
both the defendants except in respect of 
the value -f one mild-steel plate which 
was proved to have been short landed and 
for which they got a decree against the 
Shipping Company.” The plaintiffs come 
now before.us in revision. It appears from 
the written statement filed by the Karachi 
Port Trust that 2,070 plates bearing various 
marks were landed at Karachi of which 
2,014 plates were delivered to the con- 
signees according to the proper marks 
shown in their Bills of Lading. The re- 
maining 56 plates bore marks different 
from those shown in the Bills of Lading 
of the plaintiffs. These 56 plates were 
tendered to the plaintiffs but were rejected. 
. To prove their claim against both the 
defendants the plaintiffs have relied on the 
description of the plates as given in the 
_ Bills of Lading and the provisions of s. 3 
of the Bills. of Lading Act and have contend- 
ed that in the absence ofany proof that the 
Bills of Lading were granted under a mis- 
representation without any default on the 
part of the person signing them and wholly 


due to the fault of the shipper or the - 


holder of such Bills of Lading, the Bills of 
Lading are conclusive evidence that the 
goods bearing particular marks as shown 
in the respective Bills of Lading were put 
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on board. Ordinarily the Bills of Lading 
would no doubt afford such evidence against 
the Shipping Company, but in view of the 
difficulty of verifying particular marks cn * 
articles of a similar nature shipped on 
board, the Shipping Companies protect 
themselves by inserting a clause that the 
marks and numbers though shown in the 
Bill of Lading are unknown to them and 
that they do not admit that the marks or 
numbers shown in the Bills of Lading are 
correct. They also protect’ themselves 
against obliteration of marks. 

The Bills of Lading in suit are in Italian 
and contain side by side English transla- . 
tion of the clauses providing for exemption. 
The original Italian clause provides for 
exemption of the Shipping Company “Per 
differenza O Mancanza di marche e Numeri.” 


‘It has been translated as “for want or 


obliteration of marks or numbers,” which 
is not accurate. The Bills of Lading do 
exempt the Company for difference in 
marks, The description of marks-as given 
in the Bills of Lading is, therefore, no evi- 
dence against the Shipping Company. It 
was, therefore, for the plaintiffs to prove by 
evidence aliende that plates bearing the 
particular marks were actually handed over 
Shipping Company. This they 
have failed to prove. Even if it be assum- 
ed that the plates. bearing the particular 
marks were put on Board, the Shipping 
Company are further exempted from liabi- 
lity under cl. 14 of the Bill of Lading 
known as the “free of ships Tackle clause” 


- which reads as follows :— 


>“ The ship's responsibility shall cease 
when goods pass on deck ready to be 
discharged. 

“As soon as the steamer arrives at the 
discharging place and is ready to discharge ` 
wherever she may be anchored, Consignees 
must-be ready to take delivery of the goods 
as they come to hand in the holds from 
the ship’s deck where the responsibility 
of the Company shall cease. Captain is- 
authorised to discharge by day and night 
on Sundays and holidays without interrup- 
tion and to change berth‘during discharge, 

“And if consignees do not take delivery 
in due time, the Captain has faculty to 
land or discharge the goods in lighters or | 
hulks at receiver's risk and expenses. In 
case of taking delivery from ship's deck no 
claims shall be admitted for loss or damage 
after the goods have left the ship's side 
without any such loss or damage being 
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„ascertained. In every other case no claim 
for indemnity shall be admitted, unless 
‘made in writing to the Company's agent 
within 24 hours from unloading of the 
goods.” h 

The plaintiffs’ case, therefore, fails against 
the Shipping Company. They cannot rely 
‘on the description given in the Bills of 
Lading as against the Karachi Port Trust 
“ass. 3 of the Bills of Lading Act is limited 
to the master or the person signing the 
-Bills. Even if it be assumed that the Port 
Trust act as the agents of the Shipping 
Company they will equally be entitled to 
take advantage of the exemption in the 
Bills of Lading. As pointed out by Lord 
Blackburn in Glyn Mills Co. v. Hast and 
. West India Dock Co. (1), a wharfinger is 
‘justified or excused by the same thing as 
would justify or excuse thé master. 

. The Port Trust are, however, not ordi- 
nary whartingers or agents of the Shipping 
Company. They land the goods under 
their statutory authority as agents of both 
parties and a Bill of Lading are no evi- 
dence against them. Again it was for the 
plaintiffs to prove that the Port Trust 
received the particular goods. This they 
-could have done either by proving that 
the Port Trust signed for the specific 
-goods are’ that they wrongly delivered the 
-specific goods ‘belonging to them to other 
-consignees, This they have failed to prove. 

The plaintiffs’ case as against them also 
‘fails, We dismiss this application with 
‘costs two separate sets of costs to he allow- 
ed to the two defendants. 

+ BBA, Application dismissed. 
. (1) (1882)-7 A. C. 591 at p. 614; 52 L. J. Q. B. 146; 47 
L. T. 309; -31 W. R. 201. 


RANGOON HIGH COURT. 
Crvit Revision No. 15 oF 1925. 
May 7, 1925. 
Present:—Mr. Justice Pratt. 
MAUNG THAN— PETITIONER 
VETSUS 
_ZAINAT BIBI AND ANOTBER— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 151,0. 
XLI, r. 19—Appeal—Dismissal for default—Laches 
of Advocate—Mistake of clerk—Restoration. 
Thé laches of an Advocate or the careless mistake 
of his clerk is not sufficient cause for restoration of an 
- appeal dismissed for default, ; 
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Mr. San Wa, for the Petitioner. 

Mr. Lutter, for the Respondents , 

JUDGMENT.—Applicant seeks to have 
his revisional application, which was dis- 
missed for default of appearance, restored 
under O. XLI, 1. 19. 

Counsel’s explanation of his failure to 
appear on the day fixed for hearing is that 
his clerk after examining the cause list for. 
the week made a mistake and informed him 
that the case was fixed for hearing before 
the Bench on the 17th or 18th. 

Counsel went to Court to argue .the case 
on the 17th and found that it had been 
heard ex parte on the previous day. 

An examination of the cause lists for the 
week in question shows that the case was 
ae Single Judge Board fixed for the 
There was a Bench Board fixed for the 
17th and 18th. | 

It is hard prima facie to understand how 
the clerk could have made the mistake, he. 


-is alleged fo have done, and in any case the 
revision application was not a Bench matter 


and Counsel should have known there was 
something suspicious, when his clerk in- 
formed him the case was down for hearing 
before a Bench. ' 

The Punjab case of Gauran v. Brij Raj 
Saran (1) does not lay down that the mis- 
take of an Advocate is sufficient cause 
within the meaning of r, 19 of O. XLI, but 
a Single. Judge there held that he had a 
discretion to restore an appeal where a case 
was made out even though that case did not 
amount to sufficient cause. ` 

Apparently the Judge was of opinion that 
the case was one, where he was justified in 
using his inherent power of restoration, 

The laches of dn Advocate or the careless 
mistake of his clerk is not sufficient cause 
for restoration of an appeal dismissed for 
default. : 

I do not consider on the facts the present 


‘isa case in which good ground has been 


made out for the exercise of its inherent 
power by the Court. : 
The application is dismissed with costs— 
Advoeate’s fee one gold mohur. 
Zz. K. Application dismissed, 
(1) 51 Ind, Cas. 607; 53 P. R. 1919. 
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LAHORE HIGH COURT: 
CRIMINAL APPEAL No. 877 or 1924. 
Jantiary 7, 1935. 

Preséitt :-—Mt. Justice Abdul Ratof. 
HASHMAT HUSSAIN alids CHUNNI 
AND otHeRs-—Convicrs—Accuszp— 
—APPELLANTS 
Versus 
EMPEROR—Reseonbenr. 

Criminal tridl—First Information, delay in making 
—Conflicting statements as to number of accused— 
Suspicion. 

Where, a complainant has made ‘conflicting State- 
ments with regard to the number of accused ih the 
First Infbrination Képort and his coniplaint, his evi- 
dance with regard to the identificatioti of the accused 
persons should be looked upon with suspicion. The 
fact that the First Information Report was made after 
ebrisiderable délay ahd that there is no satisfactory 
explariation of thé délay would add to the suspicion. 
[p. 211, col. 2.] 

Oriminal appeal from‘an order ‘of the Dis- 
trict Magistrate, Gurgaon, dated the 30th 
September 1924, 


Mé&srs: Aziz Ahmad ahd Shamair Chand, 
for the Appellants. 

The Governinent Advotate, for the Re- 
spondent, 

JUDGMENT:—The appellaits havé 
beet donvicted undér s. 363 of the Indian 


Papal Code aud have been awarded various’ 
id- complaint on the 15th of May 1923 in the 


seiitericés: They Have conié up in appeal, aii 
it hás beei contthded that they having 
bêst on86 discharged ought not tö liave 
beet tried a‘sécoid time. 

The: following” facts will disclose thé 
nature of the ‘proceeding’ taken against the 
appellants :— 

Inthe village Naraidptr lived one Kan- 
haya Ahir, a’ collateral ih the Gih degree -of 
Mangtu coniplainaiit. Kathaya died in 1918 
leaving’ a widow ahd thrée daughters named 
Musaniiiat M6harli, major, Janki minor, 
and’ Shanti minor. ’Aftet the ‘death of thei 
father the: sith lived with’ their mother till 
hek” déath in: March 1920. Miisainmat 


Moharli- was-niafried to Pér Raj adciised” 


No.1; Her tnor sistérs Musimmat Janki 
and Misdntmat Shanti thén begah to livé 
with Bhagwatia and 'Sheo' Lal ‘Ahirs. Mangtu 


appliéd to` be appointed’ the gaadrdian of., 


the'girls'and‘in spite of thë opposition of 


Bhagwana; Sheo Lat‘ did Ram Narain’ he, 


was* appoiritéd the” guardian” both of 
péfscns‘and the” prépétty of the minors. 


Thé'gitls-then cémé to live’ with Mangén. - 


On: the 25th” of April 1923, Musammat 


. Mohailt, the niérfiéd sisté¥ of the minor’ 


girls’ applied to the Senior’ Subordinate 
14 
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Jiidge for the removal of Mangtu from the 
guardianship on the ground that he was 
going to marry Musammat Janki to an un» 
suitable person. She also asked the Court 
to appoint her as guardian of her sisters in 
the place of Mangtu. Her application was, 
of course, opposed by Mangtu. On the 29th 
of April 1923 Mangtu lodged the First In- 
formation Report at Police Station Khol, 10 
miles from Narainpur, to the effect that on 
the evening of the 28th he and most of the 
men. of the village of Narainpur were on 
their threshing-floors when the appellants 
along with some other persons came to his 
house and took away the two minor girls 
by force. He mentioned the names of the 
eight accused and Umrao, Mashuq and 
Nathu as the persons who had been seen by ` 
witnesses at the time of the raid. <As the 
Sub Inspector in charge of the thana was 
absent, the Madad Muharrir proceeded the 
next day to the spot to make the investiga- 
tion. On the lst of May a Head Constable 
took charge and on the 2nd of May the Sub- 
Inspector “Amjad Ali was specially deputed 
to investigate and he carried on the investi- 
gation upto the 6th of May. On the 29th 
of May the Sub-Inspector Kamar-ud-din 
took charge of the investigation. In the 
meantime “Mangtu put in a petition of 


Court of Mr. F. L. Brayne, District Magis- 
trate, Gurgaon. Jn this petition he added 
the names of Maulia, Aftab Husain, Ijaz 
Hussain, Muhammad Abbas, Shabrati and 
Azimullah to the list of the accused persons. 
On the 7th of August 1923 the Police sent up 
a challan for proceeding against eleven 
persons, namely, Pem'Raj, Hashmat Hussain, 
Muhammad Abbas, Maulia, Musammat 
Moharli, Bal Chand,. Ikram, Gauria, Deoki, 
Hazari, and Nathu. The challan was present- 
ed before Mi. Brayne, District Magistrate, 
Gurgaon, before whom the complaint of 
Mangtu was pending. On the 7th of 
August 1923 the Court Inspector submitted 
a report criticisixg the First Information 
Report, Mangtu’s complaint and all the 
witnesses produced by Mangtu during the 
investigation and expressed his opinion 
that ‘theré was no case worth trying. The 
Public Prosecutor also expressed his opinion 
to the same fféci and the Superintendent 
of Police agreed with him. At the sugges- 
tion of ‘the Superintendent of Police. the 
Cóurt Inspector on the 4th of September 
1923 ‘asked the permission. of the Court to 
withdraw the case. The accused - were 
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accordingly discharged by the District 
Magistrate. 

Soon after i. e., on the llth of September 
ł923 the District Magistrate proceeded on 
the complaint of Mangtu and after taking 
action under s. 202 of the Or. P.C. decided 
to try the eight accused. Objection was 
taken on behalf of the accused persons that 
they having already been discharged could 
not be ‘tried a second time. The District 
Magistrate overruled this objection and 
proceeded with thecase. It must be noted 
in the beginning that on account of the 
Police proceedings and the subsequent 
order of discharge the case has become 
very much complicated. Of the accused 
persons four were Syyads, one Ahir and two 
Baurias. With theexception of Pem Raj 
Ahir of Mauza Fazilpur, all the other 
accused persons were residents of Mauza 
Hussainpur, Tahsil Rewari, District Gur- 
gaon. There are two alternative versions 
of the occurrence of the 28th of April 1923. 
The version of the prosecution has already 
been given. The defence version was that 
the girls were taken away by their sister 
Musammat Mahorli and they had willingly 
accompanied her because they were badly 
treated by the two wives of their guardian 
Mangtu. The issue tobe tried in the case 
was whether the accused persons had for- 
cibly taken away the girls and had com- 
mitted an offence under s. 363 of the Indian 
Penal Code or whether the girls had gone 
away willingly with their sister Musummat 
Moharli and Mangtu finding that: the girls 
had disappeared had falsely brought the 
charge against the accused. As already 
pointed out in the First Information Report 
the names of eleven persons were mentioned 
by Mangtu. When he filed his complaint 
he added some more names. The Police 
challaned the case against some of the 
accused and some other persons. These dis- 
crepancies in the First Information Report, 
in the complaint and in the challan make 
the case. very suspicious because it appears 
that Mangtu and his friends were not able 
to make up their minds as to the persons 
whom they would like to prosecute. An- 
other circumstance which makes the case 
suspicious is that Musammat Moharli and 
her minor sisters appeared befora the thane- 
dar of Farrukhnagar and stated that owing 
to the bad treatment by the two wives of 
Mangtu they had come away from his house. 
The statement of Musammat Moharli was 
taken down and also that of Musammat Janki 
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the elder ofthe two minor girls. ln the 
First Information Report by Mangtu Sheo 
Dat, Nathu and Hem Raj were mentioned 
as eye- witnesses. In his examination on 
the complaint he also mentioned Bala 
(P. W. No. 4) and Musammat Jeoni (P. W. 
No. 2) among the eye-witnesses. In the 
First Information Report no motive was 
alleged for the crime. In the petition of 
complaint, however, it was stated that the 
intention of the accused was to sell the girls 
and to take away some moveables from his 
house. Nathu, though mentioned as an 
eye-witness was nọt examined for the pro- 
secution. Likewise the second wife of 
Mangtu, though present in the house at 
the time of the occurrence, was not called 
as a witness. Sidhu, brother of Man gtu, was 
also present but he too was not called. 
Mangtu in his deposition mentioned the 
name of one Sohnia as a witness, but this 
person also was not called asa witness for 
the prosecution. 

According to the story for the prosecution 
a number of persons had arrived. on the 
spot on hearing ihe hue and cry, yet no 
attempt appears to have been made either 
to follow the raiders or to report to the 
Police at once without losing time. What 
appearsto have been done was that some 
persons were sent about to search the girls, 

The question to be decided whether the 
occurrence, as stated by” the prosecution 
witnesses, took place at all and whether 
the appellants were members of the raiding 
party. Ifthe story told by Mangtu is true 
he ought to have known that Pem Raj, 
the husband- of Musammat Moharli must 
have taken away. the girls to Fazilpur. 
Instead of going straight to Pem Raj’s 
house he is said to havesent men to search 
the girls. This indicates that he did not 
know how and when the girls had been 
taken away. The learned Magistrate instead 
of discussing and considering the evidence 
for the prosecution first took up the 
case set up on behalf of the accused 
and for reasons set forth in his judg- 
ment dishelieved the story told for the 
defence. Musammat Moharli has - stated 
that she took away the girls on the night 
in question in the absence of Mangtu and 
travelled by Railway from Rewari Station 
to Patli from where she walked on foot. The 
distance between Fazilpur and Narainpur 
is lo or 16 kos, 1t was not easy to cover 
this distance on foot, and I am inclined’ to 
believe that whoever might have taken the 
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girls the journey must have been made by 
Railway. There is no evidence on the record 
to prove that accused persons had travelled 
thatnight by Railway. On the other hand 
there is a good deal of evidence to corro- 
borate the story told by Musammat Moharli 
that the girls were taken away by her by 
Railway. There is also evidence on the 
record, as pointed out by the Magistrate 
himself, that Musammat Moharli had been 
observed in the village Narainpur for two 
or three days before the date of occurrence. 
Piare Lal compounder saw the girls at the 
Railway Station Rewari standing and weep- 
ing in the passengers’ shed and saying that 
they had missed their elder sister. A-Const- 
able searched out the woman from the Book- 
ing Office. Ram Pershad (D. W. No. 3) on his 
way backfrom Farrukhnagar where he had 
gone to get articles for his daughter's mar- 
riage saw Musammat Moharliat a piao about 
14 kos from Farrukhnagar going with the 
girls. In a similar manner Ram Jas (D. W. 
No. 4) also saw the girls in the company of 
` Musammat Moharli at the Piao. Mangalia 
(D. W. No. 18) also saw Musammat Moharli 
‘taking away. her two younger sisters. Bal 
Ram (D. W. No. 19) met Musammat Moharli. 
with her two sisters at a well outside Fazil- 
pur about sunset at the end of Bisakh. Bag 
Mal (D. W. No. 20) met the woman with 
her two sistersat the Piao. Kundan (D, W. 
No, 21) while working in the Johar saw 
Moharli passing by with two younger girls, 
Sayyed Amir Shah (D. W. No. 28), Head 
Constable Railway Police, Rewari, has cor- 
roborated Piara Lal's evidence as to the 
presence of the two girls and Musammat 
Moharli at the Rewari Railway Station to 
whom Musammat Moharli stated that she 
was taking away the girls from Narainpur 
to Fazilpur. Piare Lal (D. W. No: 2), the 
compounder, and Sayyed Amir Shah (D. W 
No, 28) Head Constable Railway Police, are 
quite independent witnesses not shown to 
be-in any way connected with the accused. 
There is no reason why their evidence should 
not be believed. The learned Magistrate 
has believed this story onthe ground that 
it was extremely unlikely that Mangtu, who 
was trying to arrange marriages for these 
girls for his own profit would have left them 
unguarded when he knew that his principal 
opponent Musammat Moharli, who had 
already applied to the Civil Court to stop 
the marriages was staying in the village. 
there is no evidence in support of the 
Magistrate's theory, According to his own 
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story Mangtu was not present at his house 
on the evening in question, There are some © 
other reasons also given by the learned | 
Magistrate for discarding the story of 
Musammat Moharli but they are all con- 
jectural, Nasir-ud-din Ahmad, the Sub- 
Inspector of Farrukhnagar, has proved the 
report No. 14 dated the 50th of April 1923 
in which he had taken down the statement 
of Musammat Moharli and the minor girl 
Musammat Janki as to how they had come 
away from Narainpur. All this evidence 
fully supports the story that Musammat 
Moharli, the only interested person in the 
girls, had taken them away probably with 
the help of some male friends whose 
names have not been disclosed. 

The prosecution story is sought to be 
proved by the following witnesses:—Mangtu 
(P. W. No. 1) Musammat Jeoni (P. W. No. 2), 
Hem Raj (P. W. No. 3), Bala (P. W. No. 4), 
Sheo Dat (P. W. No. 5), Musammat Janki 
(P. W. No. 6), Ram Dat (P. W. No. 7) and 
Musammat Shanti (P. W. No. 8), The 
principal witness of course-is Mangtu, but 
he has made such conflicting statements 
abouthis movements after the alleged occur- 
rence that it is difficult to place explicit 
reliance upon his evidence. The Magistrate, 
while admitting that Mangtu had made con- 
flicting statements, has expressed hisopinion 
that they can be reconciled. He has, of 
course, mentioned the names of all the eight 
accused; but as he made conflicting state- 
ments with regard to the number of accus- 
ed in the First Information Report and his 
complaint I am not prepared to accept his 
evidence with regard tothe identification 
of the accused, persons. The occurrence is 
said to have taken place at about8 o'clock 
in the evening and the First Information 
Report was not lodged till the evening of 
the 29th. The explanation given for the 
delay isnot convincing. Musammat Jeoni 
though not mentioned either in the First 
Information Reportor in the petition of Gom- 
plaint, has:been produced asa witness in 
the case. She is obviously a biased witness 
and she could only identify Pem Raj and 
Hussain alias Chunni whose names most 
necessarily have been uppermost in 
her mind, thatof Pem Rajon account of 
his being the husband of Musammat Moharli 
and that of Hashmat Hussain on account of 
old standing enmity. Much reliance cannot 
he placed upon her statement. Hem Raj 
has meritioned all the eight accused. He 
is of thecomplainant’s baradri, He gavę 
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evidence for Mangtu in a case.against, Hash- 
mat Hussain accused. He also gave evi- 
‘dence in favour of the complainant in the 
guardianship case. He is -evidently a 
partisan ofthe complainant. His evidence, 
therefore, is not of much value. Bala (P. 
W. No. 4) had been evidently substituted 
for Nathu who has not been called, as his 
name was neither disclosed in the First In- 
formation Report norin thepetition of com- 
. plaint. The learned Government Advocate 
has not relied upon the evidence of this man 
nor has the District Magistrate. Sheo Dat 
(P. W: No. 5) has mentioned Hashmat 
Husain, Pem Raj, Ikram and Deoki, but he 
has stated that the raiding party consisted 
of 30 or 35 men, His statement was ‘not 
taken down till two or three days later. 
The witness has. evidently exaggerated the 
number of raiders.as his statement was 
taken after such a long time. Iam not 
inclined to place much reliance upon his 
evidence. Musammat Janki had stated on 
the 30th of April.1924 at Fazilpur that she 


had gone with her sister Musammat Moharli - 


of her own accord to escape the bad treat- 
ment of Mangtu’s wives. She is now under 
the influence of Mangtu-and as a witness in 


this case has contradicted her first state- | 


ment. Itis not safe to place much reli- 
ance upon ' her evidence.- The evidence 
of Ram Ditta does not help the prosecution 
much, because the fact of the presence of 
the girls at Fazilpuris admitted on both 
sides, 


much weight does not attach to her evidence. 
Numerous discrepancies were pointed out 
to the-learned Magistrate in the evidence 
for the prosecution witnesses which he has 
tried to explain away on various theories. 
1 am, however, not satisfied with the ex- 
planations given by the learned Magistrate. 
In my opinion. the learned District. Magis- 
trate ~has taken a one sided view in this 
case. 
such that raised great doubts as.to the cor- 
rectness. of the prosecution story. The 


Court Inspector, the Public Prosecutor and.: 


the Superintendent of Police.after-a careful 


‘consideration of.all the évidence and cir-- 
cumstances of the case, had come to the- 
conclusion that there were great doubts as’- 
to the correctness of the prosecution story, - 


The District Magistrate himselfsupen the 
application of the Coyrt Inspector had 
discharged all the accused persons.. The fact 
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The girl Shanti has mentioned the . 
names of Hashmat Hussain and Pem Raj, , 
but she being under the influence of Mangtu ` 


The circumstances. gf the case were 
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that one of the Sub-Inspectors, who had 
carried on the investigation, was in a way 
related to Hashmat Hussain accused influ- 
enced the mind of the learned District 
Magistrate toalarge extent and induced 
him to disregard entirely the Police pro- 
ceedings. Kamar-ud-din Sub-Inspector, how- 
ever, cannot be said to have been a biased 
officer. Nothing is alleged against the Court 
Inspector, the Public Prosecutor and the 
Superintendent of Police. In my opinion 
the Court Inspector was fully justified in 
withdrawing the case, I have grave doubts 
astothe correctness of the conviction in. 
this case. 

I, therefore, accept the appeal, acquit 
all the appellants and direct that they be 
forthwith released. 


a. K, ‘Appeal. Hesse’: 


PRIVY COUNCIL. 
APPEAL From THE Bomsay Hicu Court, 
= November 5, 1925. 
Present:~Lord Dunedin, "Lord Sumner.and: 
Sir John Ed ge, 
. SHAFI AHMED NABI. AHMED 
j AND OTAEKS— PETITIONERS : 
i VETSUS ` . 
EMPEROR—-RESPONDENT. 

Privy Council—Practice—Criminal appeal—Refu- 
sal by Governor-General to transfer case—Sufficiency : 
of evidence—Adequacy of Judge's charge to Jury— . 
Interference, when permissible. ' 

Their Lordships of the Judicial Committee of the 
Privy Council in dealing with petitions for’ special 
leave to appeal against sentences pronounced in the- - 
Criminal Courts “of. the -various dominions of His 
Majesty will not act as a Court of Criminal Appeal 
and will not review or interfere with the course of 
criminal proceedings unless it is shown that- by a. 
disregard of the forms of legal process or by some 
violation of the principles of natural justice, or other- 
wise, substantial and grave injustice has been done. 


It isin the power of the Governor General of India, 
if he thinks that.in the state of publie feeling a fair 
trial cannot be obtained in the place where an offence 
would ordinarily be tried, to order that the trial be 
held elsewhere. g 

Where, howevér,. the Governor-General. refuses to. 
make such an order, the refusal cannot be held to 
amount to a violationsof -the “principles of natural. 
justice so as to enable their Lordships of the Privy ` 


- Council to interfere with the result of the trial. 


Questions as-to the ‘sufficiency of evidence or the 
adequacy of. the Judge's charge to the Jury cannot 
come within the ambit: of the rule laid down as to the 
disregard of the forms of legal process or violation’ 
of the. sail oi of natural justice; 
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Messrs. John Simon, G. R. Lowndes, J. M. 

Parikh and R. R. Pillai, for the Petitioners. 

Messrs. Dunne and K. Brown, for the 
Respondent. o 
JUDGMENT. 

Lord Dunedin.—Their Lordships 
‘have repeatedly announced that in dealing 
with petitions for special leave to appeal 
against sentences pronounced in the Crimi- 


nal Courts of the various Dominions of the’ 


King, they will not act as a Court of Crimi- 


nal Appeal and will not, to use the words of, 


Lord Watson i in In re Dillet (1) advise His 
Majesty to “review or interfere with the 
course of criminal proceedings, unless it is 
shown that, by a disregard of the forms of 
legal process, or by some violation of the 
principles of natural justice, or otherwise, 
substantial and grave injustice has been 
done,” 

‘In the present case the’ first point urged 
by the petitionersis that there had been 
such copious and prejudicial newspaper 
comment on the crime committed that a 
fair trial by a Jury was impossible in 
Bombay. 

It is in the power of the Governor-Gene- 
ral of India if he thinks that in the state 
of public feeling a fair trial could not be 
obtained in the place where the offénce 
-would ordinarily be tried, to order that the 
trial be held elsewhere. An application 


was made to him to so order and was 


refused. To ask the Board to declare that 
such a refusal of the Governor-General, 
who had all the advantages of being in the 
country and of judging of the real state 
of public feeling, amounted to a violation 
of the principles of natural justice is noth- 
ing less than preposterous, and their Lord- 
ships cannot too strongly qualify the im- 
propriety and uselessness of such a demand. 

As regards the other grounds in the case 
of the first six petitioners, they are all 
questions as to the sufficiency of evidence 
—fit for consideration by a Court of Crimi- 
nal Appeal; but falling far short of the 
definite dictum quoted. 

The case of the remaining petitioner 
which at first sight might seem different, 
is, when more closely lodked at, just the 
same. He was-not present at the scene of 
the assault and murder and consequently 
the offence of which he was found guilty 
was abetment of murder. The point that 
was sought to be urgéd by his Counsel was 

(1) (1887) 12 A. C. 459; 56 L. 1615; 36 W. R. 81; 16 
Cox C. O. 241. 
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that the charge of the learned Judge did 
not adequately bring home tothe Jury that. 
abetment of murder could not be properly 
inferred from a conspiracy to kidnap unless 
the natural result of the attempt to kidnap 
was murder. The learned Judge in the 
course of his charge used these words after 
explaining s. 111 of the Penal Code:— 

“I merely emphasise once more that the 
crucial point as regards the applicability 
of that section is whether that which is 
done was a probable consequence of the 
abetment; was it a probable consequence of 
the conspiracy into which accused No. 9 
had entered that Bawla would be mur- 
dered on the night of January the 12th? 
Unless you can so find, that charge of 
murder cannot be esiablished.” 

And he specially left it to. them to say 
whether after finding conspiracy they 
“could go the length of saying that the 
probable consequence of the conspiracy 
was the murder of Bawla and the attempt- 
ed murder of Lieutenant Sægert." If this 
were a Court of Criminal Appeal it would 
be difficult indeed to say that this advice 
to the Jury was not adequate to the situa- 
tion. Still, it would be a question for a 
Court of Criminal Appeal. Here the mo- 
ment that adequacy is raised in reference 
to such advice the case of the petitioners 
is gone; for who could possibly say that the 
adequacy or otherwise could amount to a 
“disregard of the forms of process or vio- 
lation of the principles of natural justice’? 
The averment fails, just as the averments 
in the other cases failed. 

Their Lordships will humbly advise His 
Majesty ‘to refuse the prayer of all the 
petitioners. ' Prayer refused. 

Z, K. 

Solicitors for the Petitioners: Messrs. T. 
L. Wilson and Co 


Solicitor for the Crown: Solicitor India 


* Office. 





LAHORE HIGH COURT. 
ORIMINAL Ruviston: No. 853 or 1925, 
August 8, 1925. 
Presént:—Mr. Justice Jai Lal. 
AKBAR ALT AND OTHERS—CONVICTS-— 
PETITIONERS . 
VETSUS . 
EMPEROR-~REsPonDENT. 
Penal Code (Act XLV of 1860), ss. 842, 804 = 
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Wrongful con: finement—IWher eabouts of person confined 
not concealed-—Offence. 

The intent to cause the person abducted to be secretly 
,and wrongfully confined is an essential element of an 
“offence under s. 365 of the Penal Code. 

Accused wrongfully confined their sister but her 
. whereabouts were not concealed from her other re- 
latives and ‘persons interested in her: 

Held, that the accused were guilty of an offence 
‘under s. 342 of the Penal Code but not of an offence 
under s. 365 of the Code. 


Petttion for revision of the order of the - 


Sessions Judge, Jhelum, dated the 7th May 
1925, modifying that of the Magistrate, 
F irst Class, Chakwal, dated the 3lst March 
1925 

Dr. Nand Lal, for the Petitioners. 

JUDGMENT.—Musammat Siftan isa 
sister of Akbar Ali and Abdul’ Rahman 
petitioners and a cousin of Nur petitioner. 
Ithas been found by the learned Sessions 
Judge that Musammat Siftan was divorced 
by: her former husband Ghulam Kadir. 
She was living in the house of her aunt, and. 
it appears that she ‘proposed to marry one 
Bakhsh. This marriage was not acceptable 
to the petitioners. They, therefore, went 
to the house in which Musammat Siftan 
was living and carried off Musammat Siftan 
against her will and kept her in confine- 
ment. On these findings, the petitioners 
have been convicted under s. 365, Indian 
Penal Code. That section makes punish- 
able the offence of abduction with intent 
to cause the person abducted to be secretly 
and wrongfully confined. There is no 
doubt that on the findings of the learned 
Sessions Judge Musammat Siftan was 
wrongfully confined, but it is contended 
by the learned Counsel for the petitioners 
that under the circumstances it could not 
be held that Musammat Siftan was secretly 
- confined. In this contention of the learned 
Counsel I agree. There is nothing to show 
that the whereabouts of Musammat Siftan 
. were concealed by her brothers and the 
cousin -from the other relations or from the: 
person interested in Musammat Siftan. 
The offence of the petitioners, therefore, 
amounts to one of wrongful confinement. 
Accepting the pétition I alter the convie- 
tion to one under s. 342 and reduce the 
sentence of imprisonment to that already 
undergone. 

The sentence of fine will beset aside, 

Z. Be Sentence reduced. 


‘In the matter of K.M. FIRST GRADE PLBATER, 


(921. ©. 1996) 


“MADRAS HIGH COURT. 
FULL BEN CH. : 
July 31, 1923. 

Present :—Sir Walter Salis Schwabe, Kr., 
Chief Justice, Mr, Justice Victor Murray 
Coutts-Trotter and Mr, Justice 
Krishnan. 

In the matter of Mr. K. M., First GRADE 
Prieaper, CHALAPURAM, CALICUT 
AND 
In the matter of Mr. U. G., First GRADE 

PLRADER, KALLAI, CALICUT. 
Legal Practitioners Act (XVIII of 1879), ss. 7, 18. - 


Legal practitioner—Civil disobedience—Sanad, 
newal of. 

While the High Court will not interfere with or 
have regard to any man’s political opinions or opinions 
on public questions, it is impossible to allow a person, 
who proclaims or practices what is called the doctrine 
of “civil disobedience”, to ask to be part of. the 


Te- ` 


machinery of the Courts which exist for the very ` 


purpose of the thwarting of civil disobedience and the 
enforcement of civil obedience. He may be a perfect- 
ly honourable man;he may act from conscientious 
motives; he may in conceivable circumstances be a 
patriot. It may be imagined that he should not be 
punished or even prosecuted for holding or. expressing 
these opinions but, however, admirable a person he may 
be, he cannot consistently with his professions, ask 


to be considered and to be adopted as a legal practi-’ 


tioner, that is, as part of the machinery of the High 
Court for enforcement of law and order [p. 215,‘col. 1.] 

Mr. A. Krishnaswami ‘Aiyar, for both 
Pleaders. 


Messers. K. Kuttikrishna Menon, V. V. 


Srinivasa Aiyangar,and T. R Ramachandra: 


Aiyar, for the Vakil’s Association. 


JUDGMENT.. 
Schwabe, C. J.—I think these cases 
have been very properly brought before the 


_Court, so that the two Pleaders, Mr. K. M. 


and Mr. U. G. may have the opportunity of 
explaining tothe Court the circumstances 
relating to their imprisonment on the 
charges that were made against them, and 


. I think they have now stated very fully, and 


lam prepared to say very fairly, the facts 
of their respective cases. They both dis- 
claim and disavow any intention at all of 
either disobeying the District Magistrate’s 
orders, or of in any way paralysing the ad- 
ministration of justice. They express regret 
that.in the one case the sending out of a 
telegram to the press; and in the other case 
the refusal to sign a statement before the 
Magistrate have been understood to show a 


spirit of disaffection or an intention either. 


to disobey the orders of the duly constituted 


1 think that we 


` authorities or in any way to paralyse the ` 
administraticn of justice. 


can accept their statements as being acct. | 


- [92 L 0, 1926] 


rate and accept their expressions of regret 
as being genuine and, under the circum- 
stances I think that we can quite properly 
order the sanad to be issued to these two 
Pleaders, 

ln both cases our attention was also called 
to a minor offence of having engaged 
themselves in another profession while they 
were still Pleaders 
had not renewed their sanads when they 
took up their respective occupations on the 
press. It appears also that the work was 
done mainly without any sort of remunera- 
tion a matter which can without difficulty 
be overlooked.’ 


In these circumstances, the sanads will be . 


issued. 


Coutts-Trotter, J.—I am of the same 
opinion. All the concern that I have had 
in this or in any of these cases is to make it 
as plain as any language of mine can make 
it that, while this Court will not interfere 
with or have regard to any man’s political 
opinions or opinions on public questions, it is 
impossible to allow a person, who proclaims 
‘or practices what is called the doctrine of 
“Civil disobedience”, to ask to be part of the 
machinery of the Courts which exist for the 
very purpose of the thwarting of civil dis- 
obedience and the. enforcement of civil 
obedience. He may be a perfectly honour- 
able man; he may act from conscientious 
motives; he may in conceivable circum- 
stances bea patriot. It may be imagined that 
he should 1:0t be punished or even prosecut- 
ed for holding or expressing these opinions. 
All our business is to say that, however, ad- 
mirable a person he may be, he cannot con- 
sistently with his professions, ask to be con- 
sidered and to be adopted as part of the 
machinery of this Court for enforcement 
of law and order, But Iam satisfied now, 
I confess I was not before from their last 
statements, that the intention of these 
gentlemen is to give an assurance to this 
Court, which I hold the Court is entitled 
to demand, that they are not and do not 
in the future intend to be, exponents of 
the doctrine of civil disobedience. 
. For these reasons, I agree with my Lord 
that sanads may be properly issued to them, 


Krishnan, J.—I also agree with the 
opinion of the learned Chief Justice and 
‘that of my learned brother Coutts Trotter 
that in these two cases we should not with- 


hold the sanad. I do not think it necessary, - 


after what fellfrom the Chief Justice with 


TOLSI V. EMPEROR, 


It appears that they 


`N 
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which I entirely agree, that 1 need say any- 
thing more. 
I agree to the order proposed, 
Schwabe, C. J.—I should like to add 
that Lagreeentirely with what has just fallen 
from my learned brother Coutts Trotter. 
N. H, Sanads granted. 


LAHORE HIGH COURT. 
Criminal Reviston No. 675 or 1925, 
June 12, 1925. ; 
Present:—Mr. Justice Abdul Raoof. 
TULSI AND OTHERS—ÅCCUSED— PETITIONERS 
versus 
EMPEROR—REsPONDENT. 

Practice—Dispute of civil nature—Procedure. 

The complainant had mortgaged some land to the . 
accused. The accused claimed that the mortgage was 
with possession while the complainant said it was 
not. One.day the complainant found the accused 
ploughing the land, remonstrated with him, and was 
assaulted. The Magistrate convicted the accused and 
sentenced him to a fine under s. 323, Penal Code : 

Held, that the dispute between the parties being of 
a civil nature, the Magistrate would have exercised a 
better discretion had he directed the complainant to 
seek his remedy from a Civil Court. [p. 216, col. 2.] 

Petition for revision of an order of the 
District Magistrate, Rohtak, dated the 9th 
March 1925, affirming that of the Tahsildar 
Magistrate, Second Class, Jhajjar, District 
Rohtak, dated the 5th February 1925. 

Mr. Shamair Chand, for the Petitioners, 

JUDGMENT.—The petitioners before 
me have been convicted under s. 323 of the 
Indian Penal Code and have been sentenced 
to payta fine of Re, l5'each. The facts giv- 
ing rise to the prosecution are as follows:— 

The complainant mortgaged some land 
to the petitioner Tulsi for Rs. 250 for a 
term of two years. On the 7th September 
1924,the complainant brought a case against 
the petitioners charging them with the 
same offence with which he has charged 
them in the present case. That camplaint 
was dismissed after enquiry under s. 203 
of the: Or..P.C. On the 19th September ` 
1924, this offence is alleged to have been 
committed. made a report at ihe 
Bahadur Garh thana that Tulsi and Munshi 
had beaten him with slaps and fists. In 
that report he did not mention the names 
of Sudhan and Ram Singh. The complain- 


‘ant was directed to file a formal complaint 


in Court Thereupon the complaint was 
instituted under s, 323, Indian Penal Code. | 
Two witnesses were produced in support 
of the prosecution and both of them were 
closely related to the complainant. The 
real dispute between the parties was whe. 
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ther the alleged mortgage was with posses- 


sion and ‘the petitioners were entitled to 
. plough the land mortgaged. -Tulsi was 
found ploughing the land and the com- 
‘plainant remonstrated with him, when the 
alleged assault was made ~ The case for 
the complainant was that the mortgage 
was without possession and Tulsi and the 
co-accused had wrongfully taken possession 
of ‘the mortgaged land. The patwari has 
stated ° that the ‘complainant himself had 
reported to him that ‘the mortgagé was 
with possession” and he had consequently 
made, a report recommendin the mutation 
of the mortgagees’ name. ‘The complain- 
ant was cross-examined on the point. His 
statement has been 
goes to show that the mortgage was in- 
tended to be one with possession. ‘Fhe 
mutation -report was also made on that 
hypothesis and although mutation has not 
yet been sanctioned it appears that the 
mortgage was with possession.’ Under 
these circumstances if the mortgagee ‘had 
taken possession the complainant had no 
business to interfere with if. 

From the facts disclosed it appears that 
the mortgagee and his companions used 
force in the exercise of their right of pri- 
vate defence. Having regard to the history 
of the dispute between the. parties it àp- 
pears thatthe matter was very much ex- 
aggerated by the complainant. Over and 
above all that has been said, above the dis- 
pute between the parties appears primarily 
to be one of civil nature, and the Magis- 
trate would have exercised ‘a better dis- 
cretion if he had directed the complainant 
te seek his remedy from a Civil Court. 


. The case against the petitioners appears to ` 


be ofa doubtful nature. I, therefore, give 
the benefit of the doubt to the petitioners 
and, accepting the petition for: revision, 
set "aside their convictions and direct that 
the fines, if paid, be refunded. 

N. H. Petition accepted. 
‘CALCUTTA HIGH COURT. 
ORIMINAL REVISION No. 436 or.1924. 

` July 22, 1924. 
Present:—-Sir Lancelot Sander son, Kr, 
Chief Justice, and Justice Sir Hu gh 
Walmsley, Kr. i 
AMIRUDDIN AND OTHERS—ÅCCUSED — 
PETITIONERS 
. Versus 
EMPEROR—OPPosITE PARTY. 
Penal Code (Act XLV of 1860), se, 71, 147, 149, $48 


AMIRUDDIN V, EMPEROR. 


‘read to me which. 


(92-1. 0. 1928) 


—Rioting and wrongful confinement— Separ ate sent . 
ences, legality of. 

Members: of an eet a Fes bly who attack a 
person and then take him itd & pim in a house 
cannot be given See ace under s. 147, and 
8: 342 read with s. ‘149, Penal Code, by Virtue of 8.71 
of the Code. 


Criminal revision against an order of the 


Sessions Judge, Pabna and Bogra, dated the 


28rd April 1924, affirming that of the Deputy 
Nagtetrate, Sirajgunj, dated the 4th March 
19 

FACTS.—The accused in .this ase 
came ‘armed with lathis and attacked the 
complainant who, was ploughing:;his field. 
The latter. made for a house, where, he was 
caught. He wasthen taken to, and con- 
fined in, another house. The accused were 
given separate sentences for rioting and 
wrongful confinement. 

Mr. Dinesh Chunder Roy, for the Peti- 


tioners. 
JUDGMENT. 

Sanderson, ©. J.—This is a Rule 
granted by two of my learned’ brothers 
calling upon the District ; Magistrate to. show 
cause why the conviction and sentence pass- 
ed on the petitioners Salimuddy Pramanik, ’ 
Gani Pramanik and Kazam Pramanik under 
s, 342 read with s. 149 should © not be set 
aside on the 7th gronnd stated in the peti- 


tio 

The 7th ground was that the order of 
separate sentence passed: on the petitioners 
was illegal. 

The learned Vakil has stated that he can- 
not argue that the conviction should be set 
aside; and he has confined his argument - 
to the question whether the imposition of 
separate sentence under s. 342 read with 
s. 149 was illegal. We are ofopinion that 
it was, by reason of the provisions of s. 71, 
Indian Penal Code. 

Consequently, the Rule should. be made 
absolute and the sentence’ ‘of three weeks’ 
rigorous imprisonment under s. 342/149 
must be set: aside. 

‘We draw the attention. of the lower Court 
to the case of Alim Sheikh v. Shahazada (1) 
and also to the case of “Keamuddi; Karikar 
v. Emperor (2). 

The bail bonds of the petitioners, will be” 


- cancelled. 
Walmsley, J.—I pare cae 
N.H. ue a te. 
(1) SC. W. N. 483: 1 r Ip. J Hi SR ARADIN 


(2) 81 Ind, Gas. 593; 51,0. 79; o.w. N, 347; 25 
Or. L. J, 945; (1924) A. L R. C.) 171, 


[99 I. O. 1996) - 


LAHORE HIGH.COURT. 
CRIMINAL APPEAL No. 665 or 1925. 
September 12, 1925. 
Present:=Mr. Justice Zafar Ali and 
Mr. Justice Jai Lal. 

HARI SINGH AND orusras—Convicrs— 

: APPELLANTS 

VETSUS . 

EMPEROR -—RESPONDENT. f 
Penal Code (Act XLV of 1860), ss. 148, 802—Rioting 
~—Deadly weapons—Death caused by blows —Offence. 

Accused, five in number, assembled at a canal water- 
head to divert water by force and armed themselves 
with deadly weapons to strike and vanquish anybody 
who should stand in their way and prevent them from 
accomplishing their purpose. The party of the deceased 
remonstrated with the accused whereupon the accused 


assaulted them with their weapons and caused the 
death of the deceased: 
. Held, (1) that the accused constituted an unlawful 
assembly and became guilty of rioting when they 
used their weapons in pursuance of their common 
object; [p. 218, col. 1.] i 
(2) that as every one of the accused knew that the 
weapons were ‘likely to be used with deadly effect, 
they were all responsible for the fatal injury inflicted 


on the deceased. [p. 218, cols. 1 & 2.] 

Appeal from an order of the Sessions 
Po Ferozepore, dated the 18th May 
1925. 


Lala Moti Sagar, R. B., and Mr. Bal 
Mokand Vaid, for the Appellants. 

Mr. Des Raj Sawhney, Publie Prosecutor, 
for the Respondent. : 


JUDGMENT.—The two brothers Hari 
Singh and Indar Singh and their uncle Sher 
Singh have been convicted by the Sessions 
Judge of Ferozepore of the murder of one 
Jaimal Singh Jdt and along with two 
others, namely, Sawal and Ganesha, they 
have further been convicted of rioting 
under s. 148, Indian Penal Code. All five 
have filed a joint appeal through Mr. Moti 
Sagar and the caseis also before us under 
s, 874, Cr. P. ©., for confirmation of tho 
capital sentence passed upon Hari Singh. 

The first three appellants are Kumhars, 
i. e., pottérs by caste but are agriculturists 
by avocation. Of the remaining two, Sawal 
’ isa Bagri Jat, and Ganesha a Bania. They 
are all residents of the village Mithri, 
District Ferozspore. All these appellants 
set up alibis, but produced no evidence 
whatsoever and thus left the prosezution 
evidence quite unrebalted. Their Counsel 
could do no better than to urge that the 
prosecution evidence was unreliable, and 
he advanced the argument that the appel- 
lants could not be held guilty of rioting 
because they fought in defence of their 
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right touse the water of which they were 
already in possession and further contended 
that the charge of murder was not estala- 
lished-against any one of the appellants 
who have been held guilty of that offence. 
But he could refer to no material on the 
record in support of any of the questions 
of factor law that he raised and argued 
before.us, and as will, presently be shown 
he failed to make out any of his points. 
The account of the fatal event given by 
the eye-witnesses may be summarised 
thus :—On the 13th October 1924 at about 


rotiwela (noon) Dayal Singh (P. W.No.7) - ` 


with his 18 years old son Har Chand Singh 
(P. W. No. 8) was directing the irrigation 
of his field No. 343 about 5 bighas in area 
when the flow of water ceased all of a 
sudden and he heard a shout from Hari 
Singh who was at the- water-head about 
half a mile away to the following effect:— 
“We have diverted your water, come and 
do what you like about it.” Dayal Singh 
proceeded to the water-head accompanied 
by his son Har Chand Singh who was 
empty handed but Dayal Singh carried a 
kahi with which he had been regulatin 
the irrigation. Bhaggu Singh (P. 
No. 10) with his Siri Wayaman and brother- 
in-law Saudagar followed Dayal Singh and 
Har Chand Singh from a neighbouring 
field to see what would happen. As Dayal 
Singh got to the water-head he found the 
water diverted into Hari Singh's cotton field. 
All the five appellants were standing there 
armed with chhavis, Dayal Singh asked 
them why they had diverted his water. 
Hari Singh replied “we have stopped your 
water. We do not care whether it is your 
turn or not. Take it if you can.” 

Dayal Singh proceeded to re-open his 
channel whereupon Ganesha struck him on 
the head with a chhavi and next Sawal 
struck him witha chhavi. At this stage 
Jaimal Singh brother of Dayal Singh, who 
had come up from his field near there, 
interfered on belalf of his brother and ` 
shouted to the appellants not to -strike his 
brother. Thereupon Hari Singh struck 
Jaimal. Singh on the head with his 
chhavi and then Indar Singh inflicted a 
chkavi eblow on his head. Jaimal Singh 
dropped dowi and as he did so .Sher 
Singh struck him on his left arm witha 
chhavi. ` < 

Tne nbove version was given in theirs 
Information Report and was supported by 
all: the eye-witnesses who appeared in the 
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witness-box, and the learned Sessions 
Judge came to the conclusion that it was 
substantially true. Further, there was the 
evidence that it was Dayal Sin gh’s turn to 
_ the use.of the water and that the appellants 

had not even ashadow of aclaim to take 
the water al that stage. The appellants: 
made no attempt to refute even this point. 
Their Counsel in the Court below con- 
tended himself with urging: — 

(1) that the eye-witnesse3 were E e 
of credit because they were all connected 
with each other and Sahib Singh lambardar 
(P. W. No. 18) ; 

(2) that there was an unnecessary delay 
in making the First Information Report ; 

(8) that an inference unfavourable to the 
prosecution should be drawn from their 
failure to produce two of the eye witnesses, 
. namely, Karam Singh and’ Wayaman ; and 

(4) that the prosecution story was in- 
herently improbable. 

The learned Sessions Judge in his 
judgment considered ali these contentions 
and overruled them for reasons which 
appear to us to be unanswerable and which 
we do not consider it necessary to repeat 
here. But he accepted one contention, viz., 
that the attack on Jaimal Singh was not 
- made in pursiiance of the common object 


of the unlawful assembly and that, therefore, “ 


- only those members of the aseembly who 
actually made the assault upon Jaimal 
Singh were responsible for it and not the 
rest. Thereis no appeal from ‘his order 
acquitting Sawal and Ganesha of the charge 
of. murder and, therefore, we need not 
express any opinion with regard to the 
validity or otherwise of this conclusion of 
. the learned Sessions Judge, but we agree 
with him that the prosecution version is 
substantially true and that the defence 
have entirely failed to show that that 
evidence was unworthy of belief. From 
the facts thus established by the prosecu- 
tion it follows that the,five appellants had 
assembled.at the water-head to take water 


by force,and had armed themselves with’ 


deadly weapons to strike and, vanquish 
anybody who should stand in their way and 
prevent them from accomplishing their 
purpose. This being s^, these five men 
constituted an unlawful assembly and be- 
came guilty of rioting when they used their 
deadly weapons in pursuance of their com- 
mon object, Further, as every one of them 
_knew that these weapons were likely to be 
used with deadly effect, they were all 
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responsible if any'one of them inflicted a 
fatal injury. 

The mainstay of the defence was a judg- 
ment of a Division Bench of this High Court 
reported as Baga Singh v. Emperor (1). which 
was relied upon and referred to before the 
Sessions Judge and again before us; but - 
that was quite : a converse of the present case. , 
The distinguishing features are that there 
in the first place the water was diverted in 
the bona fide belief that the turn of the man ` 


. who had been taking the water had expired. 


Secondly, it was next the turn of the man 
who diverted the water, and thirdly, it was 
the latter who was attacked first and had re- . 
ceived injuries before he shot his assailant 
and killed him. In the present case Dayal 
Singh was entitled to irrigate the whole of 
his fields of 5 bighas but he had hardly 
irrigated 2 bighas when the water was 
diverted. Thus it was wrongfully divert- 
ed before time and by a person who had no 
right to take the water at that stage, as the 
turns of several others intervened between 
his turn and that of Dayal Singh. 

It is clear from what has been stated 


- above that the appellants at first madea 


preparation for an attack and subsequently 
resorted to force to carry out their wrong- 
ful purpose. The common object of the 
assembly undoubtedly was to defend by 


“use of violence their act of diverting the’ 


water which was a wrongful act. The 
amount of violence that they all intended 
to. use or knew would likely be used is to 
be inferred from the nature of the weapons ` 
with which they came armed. As they all 
knew thatthe weapons would be used and 
that if used mortal injuries would very 
likeiy be inflicted, every one of them who 
joined the assembly with that. guilty know- 
ledge was liable to be held responsible for 
the use of those weapons by any of them. 
The argument that the appellants: were not 
the aggressors because having already 
taken possession of the water they were 
entitled to resist by force. any attempt to 
dispossess them thereof is obviously fal- 
lacious, because having no right to take 
the water at that time their act of diverting 
it was wrongful and quite unjustified and 
the rightful person was entitled to recover 
what he had lost by a wrongful act. 
Further there is nothing to show that the 


_appellants had any reason to apprehend 


any injury at the handsof Dayal Singh, nor 
(1) 81 Ind. Cas, 113; 25 Or. L, J, 625; (1925) A, LR, 
L.) 49, - CI Snn R 
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- is there anything to indicate that Dayal 
Singh and his brother made any show of 
criminal force. It was, therefore, a very 
wanton attack that the appellants made to 
restrain Dayal Singh from diverting the 
water to his field, and to chastise his brother 
for raising a-voice on his behalf. We, there- 
fore, come to -the conclusion that Hari 
Singh, Indar Singh and Sher Singh have 


rightly been held guilty of the murder of. 


Jaimal Singh. 


We may here refer to another contention. 


of the learned Counsel for the appellants 
which, it appears, had not been raised in 
the Court below. The prosecution evidence 
was that Hari Singh and Indar Singh 
inflicted one chhavi blow each on the head 
of the deceased, but the medical witness 
after describing two injuries on the head 
stated that both were practically the result 
of a single blow. On strength of this 
opinion of the medical witness the learned 
Counsel contended that the deceased receiv- 
ed only one chhavi blow on the head, that 
it could not be said which of the two 


appellants Hari Singh and Indar Singh’ 


dealt that blow, and that, therefore, neither 
of them could be held responsible for it. 
We have’ already held that all the appel- 
lants who were armed with chhavis and 
attacked the deceased were responsible for 
‘his death and this contention, therefore, 
falls to the ground, but we may point ont 
with regard to it that the Police Officer who 
arrived at the spot and examined the body 
of the deceased found two wounds on his 
head and noted their lengths in the inquest 
report as well as in the statement of 


injuries which he prepared on the spot.. 


The-medical witness also did not positively 
state that there was only one injury on the 
head and we are unable to understand 
what he meant by saying that the two 
injuries were practically the. result ofa 
single blow, NA 

As regards the capital sentence, we are 
of opinion that Hari Singh who was evi- 
dently the ring-leader well deserves it, and 
that the lesser punishment would not meet 
the ends of justice in his case. We, there- 
fore, dismiss the appeal of all the convicts 
and confirm the sentenceof death. 

Z K. Appeal dismissed. 
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PATNA HIGH COURT. 
CriminaL Revision No. 104 or 1925, >” 
June 12, 1925. 

Present:—Justice Sir B. K. Mullick, Kr., 

and Mr. Justice Macpherson. ` 

SIBAN RAI—PEtITIonER 

versus 
BHAGWAT DASS AND anoTtHER— 


Opposite PARTY, 

Criminal Procedure Code (Act V of 1898), s. 489-~ 
Acquittal—Revision—Interference by High Court. 

Per Mullick, .J.—The- power of interference in 
revision with orders of acquittal - should be most 
sparingly exercised and only in cases where it is 
urgently demanded in the interests of public justice, 
for instance, where an order of acquittal has been 
made without trial and under an error of law. The 
High Court will not in any case interfere in revision 
withan order of acquittal on the ground that the 
inferences drawn by the lower Court from evidence 
are erroneous [p. 220, cols.] & 27 

The Legislature does not intend that a private party 
shall secure by an application in revision a right 
which “is reserved for the Crown only. The High 
Court has the right to interfere in revision with 
orders of acquittal, but will only do soin very 
exceptional cases, for instance, where there has been 
a denial of the right of fair trial. [p. 220, col. 2.1] 

Per Macpherson, J.—The High Court will, in 
exercising its power of revision against an order of 
acquittal under s. 439 of the Cr. P. C., observe the 
limitations which established practice has imposed 
upon appeals under s. 417 of’ the Code. But though 
in practice the broad rule of guidance that the Court 
will only interfere in revision with an acquittal, at 
least in a case where there has been a trial, sparingly 
and only where interference is urgently demanded 
in the interests of public justice, may be accepted 
no general rule can be laid down beyond this that the 
Court will interfere where the circumstances require . 
it. |p. 221, col. 2.] 


Application against an order of the Dis- 
trict Magistrate, Darbhanga; dated the 
6th January 1925, setting aside that of 
the Sub-Deputy Magistrate, Samastipur, 
dated the 17th November 1924, 

Sir Ali Imam and Mr. 8. A. Sami, for 
the Petitioner. 

Mr. Sultan Ahmad, Government Advocate, 
for the Crown. 

Mr. Ram Prasad, for the Opposite Party. 


JUDGMENT. 

Mullick, J.—In this case the Second 
Class Magistrate of Samastipur, found that 
Mahanth Ganga Das had title and possession 
in an asthalat Waini and that the accused 
Bhagwat Das and Narain Das had forcibly 
dispossessed him and committed criminal 
house trespass in a building appertaining 
to the asthal, He, therefore, convicted the 
accused under s.448 of the Indian Penal 
a and sentenced them to a fine of Rs. 50 
each, £ 
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In appeal the District Magistrate of Dar- 
bhanga found that the story of forcible 
“dispossession was falseand that Bhagwat 
Das and Narain Das were in possession and 
that they had successfally resisted an at- 
tempt by Siban Rai, the servant of Ganga 
Das, to forcibly evict them from the asthal, 
He found that the accused had no right to 
stay ih the asthal against the will of Ganga 
Das; but at the same time the case of Ganga 
Das being false in material particulars, he 
acquitted the accused. 


An application in revision is now made 


before us to set aside the acquittal, and the 
question arises whether this Court should 
. interfere. 

Ganga Das made an application to the 
Local Government requesting it to lodge an 
appeal under s. 417 of the Cr. P, C, but the 
Local Government refused on the ground 
that the case was not one of sufficient, public 
importance. 

In now asking us to interfere in revision 
the petitioner relies upon.the following 
cases of the Caleutta High Court; Bazu v. 


. Raika Singh (1), Harai Chandra: Nama v. 


Osmanali (2), Nabin Chandra Chakrabutty 
v. Rajendra Nath Banerjee (3). In these 
eases a re-hearing was ordered by the High 
Jourt on the ground that there had not 
been a sufficient trial in the Court below; 
the decisions were based on the special 
facts of each case, but it was not till Fauj- 
dar Thakur v. Kasi Choudhuri (4) that any 
attempt was made to define the principles 
upon which the High Court will interfere 
in revision. That case was noticed with 
approval’ by this Court in Gulli Bhagat v. 
- Naruin Singh (5) and by a Full Bench of 
the Madras High Court in Sankaralinga 
Mudaliar v. Narayana Mudaliar (6) and I 
think it is now settled that the, power of 
interference in revision should be most spar- 
ingly exercised and only-in cases where it 
is urgently demanded in the interests of 
public justice. 
T'he rule, of course, does not apply to cases 
where there has been no trial. For instance 


ay 26 Ind Cas. 170; 18 ©. W. N. 1244; 15 Cr. L. J. 


5) 44 Ind. Cas. 337; 27 ©. L. J, 226; 19 Cr. L. J. 321. 

(3) 39 Ind. Cas. 487: 18 Cr. L. J. 519. 

(4) 27 Ind. Cas. 186; 42 ©. 612; 19 C. W. N. 184; 21 
C. L. J. 53; 16 Cr. L, J. 122. 

(9) 17 Ind. Cas. 734; 5 P. L. T. 404; 2 Pat. 708; 25 
Gr. L. J. 446; (1924) A. I. R. (Pat.) 283; 2 Pat. L. R. 
165 anti 187 Cr. 

(6) 68 Ind Cas. 615; 16 L. w sp; 43 M. L. J. oe 
(1922) M. W. N. 579; 31 M. 342; 23 Cr, 
583; (1922) A. L. R. (M.) 502; 5 M 913. 
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in Jitan Dusadh v. Domoo Sahoo (7) this 


-Court set aside an acquittalin revision be- 


cause an acquittal had been: entered with- 
out trial and under an error oflaw. In 
that case the complainant having died the 
Magistrate refused permission to the com- 
plainant’ sson to proceed with the case and 


acquitted the accused and the District ``’ 


Magistrate moved the High Court in revi- 
sion. On the other hand, in Rajkishore 
Dubey v. Ram Pratap (8) a Division Bench 


(Mullick and Macpherson, JJ.) of this” 


Court declined to interfere even though 


there wasa clear error in the lower Appellate 


Court's judgment. We. have not been 
shown any case in which a High Court has 
interfered in. revision on the ground 
thatthe inferences drawn from evidence 
were erroneous. j 

In my opinion tbe Legislature does not 
intend that the private party shall secure 
by an application ih revision a right which 
The High 
Court has the right .to interfere but will 
only do so in very exceptional cases, which 
it may be stated generally are casesin which 
there has been a denial of the right of fair 
trial and which attract the operation of 
s. 107 of the Government of India Act. 
Nor does it intend that the High Court will 
interfere in revision to correct an error 
when another remedy exists, 

In England where any member of the 
public may set the Criminal Law in motion, 
there is no procedure at all for setting 
aside an acquittal. In France, where the 
law permits in most criminal cases aprivate 
injured party to intervene as a partie 
civile, the right of appeal against an ac- 
quittal is accorded only to the Crown. 
Neither system permits a private prosecutor 
to control the proceedings if the Orown 
objects. 


Nor is the private prosecutor’s control l 


any greater under the, Indian Law though 
he is entitled in certain cases to compound 
with the offender: see Jamuna Kanth Jha 
v. Rudra Kumar Jha (9). 

lam still therefore of the opinion which 
I expressed in Gullit Bhagat v. Narain 
Singh (5) that in cognizable cases the 
private prosecutor has no position at all 
and that ifthe Crown, which is the-custo- 


(1) 87 Ind, Cas 519; 1 P. L. J. 264; 20 C. W. N. 862; 
18 Gr. L. J. 151; 2 P. L. W. 409. 

(8) Cr. Rev. No. 229 of 1923. 

(9) 52 Ind. Cas. 424; 4 P. L. J. 656; 20 Cr. 


L. T. u 
(1920) Pat. 42, 


r 
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dian of the public peace, decides to let an 
offender go, no other aggrieved party can 
be heard to object that he has not taken 
his full toll of private vengeance. These 
observations were made with reference to 
a private party’s power to getan acquittal 

_ Seb aside ina cognizable case which had 
been conducted by a Public Prosecutor; but 
if it were necessary here I would be pre- 
pared to hold that they apply with equal 
force to acquittals in all, cases. The 
Crown and not the complainant is always 
the party: see Queen-Empressv. Alurarji 
Gokuldas (10) and Gaya Prasad v. Bhagat 
Singh (11). 

If that view is correct, then the circum- 
stance that in the present case Ifahanth 
Ganga Das, in spite of delivery of possession 
by the Civil Court, is being deprived by the 
judgment debtor of the enjoyment of his 
rights, is no ground for our interference in 
revision. There has been no denial of the 
right of fair trial. . The District Magistrate 
has considered the evidence and if he kas 
come to a wrong conclusion, it certainly 
cannot be said that there has been no fair 
trial. He has found that the complainant's 
story that the accused came witha mob and 
drove out Ganga Das’s servants was false 
and that Bhagwat Das was in possession 

. and that it was the complainant who at- 
tempted to forcibly eject him. If the true 
facts had been put by the complainant 
* before the Court, J have no doubt that he 
would have succeeded and if Bhagwat Das 


persists in occupying the land and house. 


which formed the subject-matter of the 
Civil Court decree against him, the Criminal 
Courts are still open to him. The present 
application is misconceived and is dismiss- 
ed. 

Macpherson, J.—I agree to the 
order proposed. | 

In my opinion the application must fail 
on the simple ground that itis not even 
possible to say that the acquittal by the 
Appellate Court (which rightly found that 
the case which petitioner set out to prove 
was false) was not in the circumstances 
“warranted, Ifan appeal had been prefer- 
red by the Local Government under- s. 417, 
it would have failed for the same reason. 

The question whether a private person 
has any locus standi to move the High 


(10713 B. 389; 7 Ind. Dee. (x. s.) 258. 

(11) 30 A. 595; 12 O. W. N. 1017; 4 M. L, T. 204; 18 
M. L. J. 394; 5 A. L. J, 665; 10 Bom. L. R. 1060; 8 O 
L. J. 337; 11 O. O, 871; 35 Í, A, 189 (P, ©). 
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Court against an acquittal, and ifso in 
what circumstances has, however, been 
argued at length and claims an éxpression 
of opinion. 6 ` 

I agree with the Government Advocate 
when he concedes that the High Court 
possesses the power to set aside an ac- 
quittal under s. 439 on being moved by 
a private person. But I am unable to 
accept his contention that that power 
is either in law or under the practice - 
in India, definitely re- 
stricted to cases where asin Jitan Dusadh 
v. Domoo Sahoo (7) there has been no trial, 
or where there has been a denial of the 
right of fair trial. All that can be said to ` 
be established is that -in that class of cases 
at least the Court will in a proper case set 
aside an acquittal atthe instance ofa private 
party. No doubt the High Court will in 
exercising its power of revision under s. 439 
observe the limitations which established 
practice has imposed upon appeals under 
s. 417. But though in pratice the broad rule 
of guidance that the Court will only inter- 
fere in revision with an acquittal, at least - 
in a case where there has been a trial, 
sparingly and only where interference is 
urgently demanded in the interests of public 
justice, Faujdar Thakur v. Kasi Chaudhuri 
(4) may beaccepted, it appears dangerous 
to go further. I was a party to the decisions 
in Rajkishore Dubey v. Ram Partap (8) and 
Gulli Bhagat v. Narain Singh (5) decided on 
successive days but my.considered opinion 
is to be found in the subsequent decision in 
Ganga Singh v. Rambhajan Singh (12) where 
ae referring to the cases above cited, I 
said— < 

“But itis not :possible nor would it be - 
expedient to lay down a general principle, 
The Court will interfere where the circum- 
stances require it,” 


In particular Iam not prepared to sub- 
scribe to the view that in every case of a 
prosecution for a cognizable offence the 
private prosecutor in India has no position 
at allin thelitigation. It might possibly 
be contended that at least where the pro- 
secution hasin fact been a publicoras it 
is designated, a Police prosecution, the 
private prosecutor has no position at any 
stage. I doubt whethereven such a conten- 
tion is tenable, though of course the Court 
acting in revision would in such a case 
enquire earnestly why the Crown has not 


(12) 82 Ind, Cas, 274; 25 Or, L, J, 1266, < 
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appealed. But in any event the criterion 
cannot be whether the Police could under 
the law arrest without warrant for the 
offence under trial irrespective of whether 


- they did so and initiated a public prosecu- 


tion under the Or. P. O., itis open to the 
private prosecutor to initiate criminal pro- 


ceedings by complaint without the interven-* 


tion of the Police and where that. has been 
done, and the prosecution has not been 
taken over by the Crown, a private pro- 
secuter cannot, in my judgment, be said to 
be without position in the litigation even 
if the offence is cognizable. The majority 
of prosecutions for criminal trespass and 
house trespass which are cognizable offences 
are private. I cannot hold that either 
principle or authority supports the view 


that an application under s. 439 against an . 


` acquittal is not maintainable in a private 


- or public prosecutions, 


prosecution where the offence charged’ is 
cognizable. 

Again too much stress may easily be laid 
upon the remedy available under s. 417 
even in Police cases. An appeal against 


acquittal is a special weapon in its armoury | 


which a Local Government judiciously re- 
serves for exceptional occasions, ‚and which 
is only used after most anxious consideration 


‘and in cases which are themselves of great 


public importance or in which a principle 
is involved. It cannot be expected that 
Government will dull the edge of that 
salutary provision by utilising it freely in 
eases which though of importance to indi- 
vidual subjects, are of no or of little general 
interest. Actually, therefore, aremedy under 
s. 417 ‘is practically non-existent in the less 
heinous cases whether they are private 
Yet where justice 
fails in this country, it undeniably does 
so atleast as much hy erroneous acquittal 
as by erroneous conviction. 


In my judgment it is neither necessary 
nor expedient to lay down or even suggest 
any limitations in this regard beyond the 
practice of the High Court in appeal under 
s. 417 andthe principles which guide the 
Court in receiving and determining under 
s. 439 applications for the exercise of their 
powers of revision in respect of convictions: 
I would adhere to the view expressed by 
Jenkins, C. J., in Faujdar Thakur-v. Kasi 
Choudhuri (4) read in the light of the ob- 


‘servations of the same Judge in Emperor 


v. Bankatram Lachiram (13) and Mahomed 
(13) 28 B. 588; 6 Bom, L, B. 379; {1 Or. Ix J. 390, 


LAGHAMAN SINGH v, EMPEROR, 


(92 i. 0. 1926) 


Ali v. Emperor (14) asto the spirit which 
should guide the Courts in the exercise of 
their discretionary powers in revision. The 
result may in practice not differ greatly 
from that which would be obtained by 
laying down and-following detailed rules. 
Doubtless the Court will only interfere in 
revision with an acquittal in an exceptional 
case. But the supreme consideration is that 
the Court.should exercise its discretion 
untramelled in each case as it arises. 
Z. K. Application dismissed, 


(14) 20 Ind. Cas. 977; 41 C. 466; 14 Cr. L. J 497, 18 
W.N. . 4 j 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 49t or 1925.. 
October 14, 1925. 

Present :—Mr. Justice LeRossignol and 

Mr. Justice Fforde. 
LACHHMAN SINGH—Acctrsep— 
APPELLANT | 
VETSUS 
f EMPEROR— RESPONDENT. - 

Penal Code {Act XLV of 1860}, s. 802—Death caused 
by attack with sharp-edged weapon—Offence. : 

In the course of an altercation accused suddenly 
struck the deceased with a sharp-edged weapon causing - 
two wounds of a penetrating nature, one of which com- 
pletely perforated the hearband the other penetrating 


‘the abdomen divided the intestines, from the effect of 


which the deceased died at once; Poke F 

Held, that having regard to the nature of :the 
wounds inflicted the accused must be deemed to have 
intended to cause death or atleast such bodily injury 
as was likely to cause death and was, therefore, guilty 
of murder. : i 


Appeal from an order of the. Sessions 
aena, Amritsar, dated the 15th April 

Dr. Nand Lal; for-the Appellant. 

Mr. Des Raj Sawhney, Public Prosecuter, 
for the Respondent. 

JUDGMENT.—The appellant Lachh- 
man Singh has been ‘sentenced to trans- 
portation for life fox the murder of Sajjan 
Singh on the evening of the 25th Septem- 
ber 1924, . 

In continuation of an altercation which 
had taken place earlierin the day between 
the mother of the appellant and the wife 
of the deceased the two men were struggl- 
ing in front of their houses when Lachhman 
Singh suddenly struck the deceased with 
a weapon which has not been recovered and , 


(2 I. ©. 1926] 


which is variously described as a spear 
head and a sickle. Sajjan Singh collapsed 
and died at once whilst Lachhman Singh 
ran off to his house where he was shortly 
afterwards arrested with blood stains on 
his: clothes and his person by the village 
notables to whom he.is said to have con- 
fessed his guilt. 


. The medical evidence shows that the 


person of the deceased bore two wounds of 
a penetrating nature one of which complete- 
ly perforated the heart ; the other penetrat- 
ing the abdomen on the left side had 
divided the intestines. Death was due to 
shock and hemorrhage. 
` The eye- witnesses in the case are Musam- 
mat Basant Kaur. Musammat Naraini, 
Musammat Rukman and Musammat Tabo, 
who all were in‘the neighbourhood and 
were likely to have seen any fight that took 
place in the open space before their houses. 
We believe their statements implicitly. 
The appellant pleaded not guilty but 
produced no defence. He denied all know- 
ledge of the occurrence and did not take 
the plea of self defence. Even, therefore, 
if the deceased was the stronger man of 
the two he was unarmed and the appellant, 
was under no apprehension of receiving 
grievous hurt in the course of the struggle. 
The fight was an ordinary one arising out 
ofa very trivial dispute and the appellant 
stabbed to death an unarmed man. He 
* himself bore no mark of injury upon his 
person. Having regard to the nature of 
the wounds inflicted it is impossible for us 
to avoid the conclusion that his intention 
was, if not to.cause death, at least-to cause 
such bodily injury..as was likely to cause 
death. We consider that offences of this 
type are becoming far too common and 
that the sentence passed upon the appellant 
` is not excessive. 
“We dismiss the appeal.. 


% K. JA ppeal dismissed. 
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CALCUTTA HIGH COURT. 
. CRIMINAL Rereroncn No. 62 or 1925, 
April 29, 1925. 
Present:—Justice Sir Hugh Walmsley, KT., 
and Mr. Justice B. B. Ghose. i 
SURENDRA NATH BANERJEE— 
PETITIONER - 
| : VETSUS . 
SHASHI BHUSHAN SARKAR— 
OPPOSITE Parry. 
Criminal Procedure Code (Act V of 1898), s. 145, 
scope of—Dispute reyarding offerings of idol, nature of, 
Theright to perform the puja of an idol or to have 
a share of the offerings made to the idol cannot be 
said to be a righ’ of user of land, as provided in 
s. 145, Or. P. C. Therefore adispute relating to such 
a right does not come within that section. 


Guiram Ghoshal v. Lal Behary Das, 6 Ind. Cas. 182; 
a7 C. 578; 14 ©. W. N. 611; 12 C. L. J. 22; 11 Cr. L.J, 
292, referred to. 


Reference made by the Additional Ses- 
sions Judge, Hooghly, dated. the’ 26th 
February 1925, : 

Babu Birbhusan Dutt (with him “Babu 
Shekar Kumar Bose), for the Petitioner. 

- Dr. Bijon Kumar Mukerjee (with him 
Babu Sarat Kumar Bose), for the Opposite- 


Party. | 
JUDGMENT, 2 
Ghose, J.—This is a Reference by the 
Additional Sessions Judge of Hooghly re- 
commending that an order passed under 
5. 147 of the Or. P. C., should be set aside. 
The dispute between the parties was with 
regard to the performance of the puja of an 
idol. There was no dispute as regards the 
temple or any land belonging to the idol. 
The whole question in controversy is whe- 


‘ther the right claimed by the first party 


isa right of user of any land, as explained 
in s. 145 sub-s, (2) of the Gr. P. ©. The 
right is alleged to be aright to go into the 
temple and to perform the puja and to take 
a portion of the offerings made to the idol. 

The learned Sessions Judge is of opinion 
that this right is not included within the 
words “right oÙ fiser of any land.” He 
refers toa decision ofthis Court in‘ the 
caseof Guiram Ghoshal v. Lal Behary Das 
(1), in support of his conclusion. 

It is contended on behalf of the first party 
that that decision proceeded upon the ground 
that the expression “land” was not defined 


‘in s. 145 of the Cr. P. ©., as it then stood, 


and asnow it has been especially enacted 
that if includes a “building” undef the 


(1) 6 Ind. Cas. 182; 37 c. 578; 14 O. W. N. 611; 12 Q 
L. J, 22; 11 Or. L, J. 292. m 
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newly added sub-s. (2) of s. 145, the author- 
ity of that case is no longer in force. How- 
ever, that may be, it seems to me that the 
right to perform the puja ofan idol, or to 

. havea share of the offerings made to the 
idol, cannot be said to be aright of user 
of any land, as explained in s. 145 of the 
Cr. P. G., and, therefore, the present dispute 
cannot be considered to be one coming 
under the provisions of that section. 

On this ground I would- accept the 
Reference, and set aside the order of the 
Magistrate in favour of thefirst party. 

If there is such a dispute between the 
parties which the Magistrate considers may 
lead to any breach of the peace, he may 
take such steps as he considers necessary 
under s. 107 of the Or. P. C. 


The order for paymént of costs is set: 


aside, and the costs, if paid, will be re- 
funded. 


Walmsley, J.—I agree. 
N. He Reference accepted. 


ALLAHABAD HIGH COURT. 
OriminaL Revision No. 224 or 1925. 
July 7, 1925. 
Present :-—Justice Sir P. CO, Banerji, Kr., 
MIRAN AND oTHERS—AccUSED—APPLICaNT 
versus 
EMPEROR—Opposits PARTY. 

Penal Code (Act XLV of 1860), ss. 147,149, 8382— 
Constable interfering with wrestling match— Assault on 
members of Police force—Rioting—Sentence. 

One of the Constables deputed to keep order at a 
wrestling match interfered with the wrestling, where- 
upon several members of the audience set upon the 
members of the Police force present, hustled them and 
tore their uniforms : : 

Held, (1) that the assailants of the Constables were 
guilty of offences under as. 147 and 332/149, Penal 


Oode; 
(2) that, in the circumstances of the case, severe 


sentences were not called for. e l 

Criminal revision from an order of the 

Additional Sessions Judge, Meerut. 
Sir Charles Ross Alston, for the Appli- 
cants. i 
Mr. M. Waliullah (Assistant Government 
Advocate), for the Crown. 

JUDGMENT. —Thbis is an application in 
revision on behalf of six persons, who have 
been convicted únder s. 147 read with 

. gs. 149 and 332 of the Indian Penal Code 
and sentenced to various terms of imprison- 
ment, andsthey have been further directed 


MIRAN ÙÜ. EMPEROR: 
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to execute bonds with sureties under s. 106 
of the Cr. P. O., to keep the peace. 

On the 12th January, 1925, there wasa 
wrestling match between Hashmat of Jalal- 
abad and Inna of Kairana in the Chharian 
fair at Kairana, This wrestling match, it 
appears, was under the patronage of the 
Municipal Board and the Municipality had 
invited Policemen to keep peace and order 
in the fair. The wrestling match wasa 
very evenly contested one and, according 
to the evidence of the Vice-Chairman, five 
minutes more were.allowed to the wrestlers 
to finish the wrestling; but it appears that 
one Qazim Husain Constable, who was a 
backer of Hashmat, interfered with the 
wrestling. Thereafter there was a sort of 
scuffle and the net result was that some 
of the Policemen were hustled and their 
uniform torn. It is very ‘difficult in a 
case like this, where the backers of ihe 
wrestlers were grappled on the throat, to 
resist rushing the arena when a Constable 
who was backer of one of the wrestlers 
was interfering; but that, however, will nòt 
permit the crowd orsuch of the members 
of the assembly present there to hustle the 
Police who weie there for the purposé of 
maintaining law and order. Having given 


my careful consideration to all that Sir. 


Charles Ross Alston had to say in support 
of his case and the agreement of the 
Assistant Government Advocate, I am of 


opinion thatthe whole of the incident was: 


a very trivial affair; but the accused were, 


no doubt, technically guilty of the- offence 
with which they weré charged. I realisé 


that the duty of controlling a-créwd at 


these wrestling matches is 4 very serious’ 
duty and anybody interfering therewith 


must be punished. But under the cir- 
cumstances of this. case I am of opinion 
that the pericd of imprisonmént already 
served by the petitioirers is‘ a- sufficient 
punishment. -Ireduce the sentence to that 
already urdergone, 
ences of fine. I donot think itis in this 
case necessary to bind’ the accused under 
s.106 of the Cr.P C., to keep the peace, 
I set aside the order directing the accused 
to execute bonds under that section. 
Z. K. Sentence reduced, 


I maintain the sént- . 


< 
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Contract Act (IX of 1872), s.73—Breach of contract— 
Damages, when can be recovered—Measure of damages 
—Surrounding circumstances, relevancy of. 

Section 73 of the Contract Act does not necessarily 
exclude the application of the rule laid down in 
Bain v. Fothergill (1), that normally apart from de- 
liberate carelessness or known want of title by a 
vendor, a purchaser cannot recover damages for loss 
of his bargain under a contract for the sale of real 
estate, apart from costs of investigating the title, 
The question must be answered on the facts and 
circumstances of each case whether that rule would 
apply to that particular case. [p. 229, col. 2.] 

In an ordinary contract for the purchase and sale of 
land in which the vendor contracts to make out a 
marketable title, the usual result would be, if without 
any default on the part of the vendor he was unable 
to make out a marketable title, that the bargain would 
be .off and the vendor would have to pay the pur- 
chaser’s costs of the agreement and of the inspection 
of the title-deeds. But if the conduct of the vendor 
in committing the breach shows that he has been 
guilty of any default of a wilful nature, then the 
damages would bs calculated on a higher scale, and 
the measure of damages would be the difference 
between the contract price and the market price of the 
property at the date of the breach. [p. 229, cols. 1 & 2.1 

‘Hasan Premji v. Jerbai, O. O. J. Appeal No. dl of 
1920 decided by Macleod, (O. J, and Shah, J. on Decem- 
her 17, 1920 (Unrep.) followed. . 

. Vallabhdas Tulsi Das v. Nagar Das Juthabai, 92 
Ind. Oas. 143; 23 Bom. L. R. 1213, referred to. 

Per Fawcett, J.— It is not the profit which would have 
arisen to the plaintiffs, which is to betaken into 
account, but the market price of the property on the 
date of the breach. [p. 231, col. 2.] 

The discretion which a Court has under s. 73, Con- 
tract Act, cannot properly be restricted by any Judge- 
made rule that every case of a particular kind must 
be dealt with ina particular manner. [p. 232, col. 1.) 

The circumstances of each case have to be.considered 
in deciding what is reasonable and proper com- 
pensation for the damage, caused by a breach of 
contract under s. 73 of the Contract Act and the 
Court is not bound imevery case to award damages 
on the basis of adifférence between the priceat the 
date of the contract and the market price at the date 

- ofthe breach. [p. 232, col. 2.]- 

In a case where the plaintiff has no very outstanding 
circumstances to support his claim to damages ona 
higher scale, the fact of the contract being made under 
conditions similar to those obtaining in England is a 
factor which can reasonably be taken into account. 
[p. 233, col. 1.] 

Appeal against the decision of Mr. Justice 
Marten. 


(1) (1874) TH. L. 158; 43 L, J Ex. 243; 31, T. 381; 
82, W. R. 261. 
15 
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Mr. Kanga, Advocate General, (with him 
Mr. Coltman), for the Appellant. 

Mr. Campbell, (with him Mr. B. J. Desai), 
for the Respondent. 

JUDGMENT. 

Shah, Ag. C. Jd.—This appeal arises out 
of a suit filed by the plaintiffs for recovery 
of the deposit money, and for damages 
in respect of a contract entered into between 
them and the deceased Raja Bahadur Nar- 
singgirji with reference to certain immove- ' 
able property in Bombay which has been 
described as “Watson's Annexe.” The con- 
tract was entered into on January 12, 1920. 
There was no formal contract between the 
parties, but it is evidenced by the two letters 
written on January 12, 1920, to the parties 
by their common broxer (Exs. A2 and 1). 
The price of this property was fixed at 
Rs.’ 18,00,000 (eighteen lacs), The plaint- 
iffs paid. Rs, 1,00,000 as earnest money on ' 
January 13. ` , 

The plaintiffs’ case is that Raja Bahadur 


Narsinggirji broke the contract on Novem- 


ber 20, 1920, the final date by which per- 
formance of the contract was insisted upon 
on their behalf. It appears that the plaint- 
iffs entered intoa contract for the sale of 
this very property with another person for 
twenty-three lacs of rupees within a fort- 
night from the date of the agreement in 
question. The plaintiffs-ultimately claimed 
the return of the deposit money and dama- 
ges to the extent of five lacs-of rupees by 
way of loss which they suffered on account 
of theif having been unable to carry.out 
their contract with their purchaser. 

The defendant denied having broken the 
contract, and in effect contended that he 
had a good title to the property which he 
was always ready and willing to convey tothe 
plaintiffs, and that the difficulty which arose 
in consequence of a suit filed by one Dr. 
Billimoria, who was in possession of this 
property as a lessee from him, was one for 
which he was not in any sense responsible. 
He made a counter claim for the specific 
performance of the contract in his favour, 
and contended that the plaintiffs had for- 
feited the deposit money. --. 

On these pleadings the necessary issues 
were raised, and the evidertice adduced prin- 
cipally consisted of the correspondence 
between the parties. The oral evidence in 
the case is not of much importance, so 
far as the principal issues in the case are 
concerned. 


® 
Ona consideration of the facts disclosed 
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in the correspondence and of the oral evi- 
dence the learned Judge came to the con- 
clusion that there was a representation by 
the defendant to plaintiffs that, Dr. Billi- 
moria was in occupation under a lease which 
was shortly to expire, and that the plaintiffs 
agreed to buy the property on the faith of 
. such répresentation. He also found that 
. the plaintiffs were justified in rescinding 
the contract on November 20, 19:0, and that 
the defendant had committed a breach of 
‘the contract. On these findings the learn- 
ed Judge passed a decree in favour of the 
plaintiffs for the return of one lac of rupees 
paid as earnest money, and for costs in- 
cidental to the investigation of the title 
in reference to this contract. As regards 
damages the learned Judge made a 
reference to the Commissioner for inquiry 
as tothe amountof damages. He did not 
decide any question as to the basis upon 
which damages were to be assessed in the 
case. The learned Judge thought that there 
was a good deal to be said in favour of the 


tule laid down in Bain v. Fothergill (1) that’ 


formally, apart from deliberate carelessness 
or known want of title by a vendor, a pur- 
chaser cannot recover damages for loss of 
his bargain under acontract for the sale 
of real estate, apart from costs of investigat- 
ing the title. But he heid that the rule 
in India was different from that laid down 
in Bain v. Fothergill (1) and made this re- 
| ference to the Commissioner for the deter- 
mination of damages. 

The legal representative of the original 
defendant, Raja Narsinggirji, who died 
during the pendency of the suit, has appeal- 
èd from this judgment. In appeal the claim 
for specific performance has not been pres- 
sed, and nothing remains to be said with 
reference to that part ofthe defendant's 
claim. 

Principally two points have been raised 
in support of theappeal., First, itis argued 
that the lower Court is wrong in directing 
areturn of thedeposit money. It is con- 
tended that the plaintiffs had really kept 
the contract open up to the end of October 
1920; that they knew perfectly well since 
June 1920 that Dr. Billimoria had filed 
a suit against the defendant to enforce 
spécific performance of an agreement to lease 
this yery property fora further period of six 
years; that that suit between Dr. Billimoria 
and the defendant was pending; and that 


. _ (1) (1874)4 H. L. 158; 43 L, J. Ex. 243; 31 L. T. 387; 
R3 W. R. 261, 
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with full knowledge of that fact they kept 
the contract alive with a view to secure 1 
possible the profit which they were likely 
to make on account of their contract with 
S.R Bomanji. It is. further urged that. 
when they gave notice on November 8 that 
they would treat the contract as cancelled 
if it was not performed by November 20, 
and when they made time of the essence of 
the contract they were not justified in doing 
so and the notice was not, reasonable under 
the circumstances. The contention is that 
the defendant was trying his best to have 
the suit of Dr. Billimoria expedited, 
and it was not under his control to get 
the decision of the suit on or before 
any particular date. It is urged that if the 
notice is not reasonable under the circum- 
stances, the plaintiffs have no right to re- 
cover this earnest money. The second 
point relates tothe question of damages. 

I shall first deal with the question as to 
the right of the plaintiffs to recover the. 
earnest money. In connection with this . 
point, it is necessary to remember at the 
start that this property which formed the 
subject-matter of the agreement between 
the parties was a lease-hold property. The 
terms of the lease are to be found in Ex. D 
in the case. Theland was leased out by 
trustees of the Port of Bombay for fifty 
years from January 1, 1886, and at the date 
of this contract, i. e., in January 1920 nearly 
thiry-three years had elapsed, and the lease 
was still torunfor about seventeen years, 
As regards the buildings put up by the 
lessee on this land, unless the. lease was” 
renewed, under the terms of the lease the 
lessee had only aright to remove the build- 
ing at the termination of the lease. That 
was the nature of the property for which 
the plaintiffs had agreed to pay eighteen 
lacs ofrupees. On January lz, 19:0, the 
contract was entered into through a firm 
of brokers who were not familiar with 
transactions in land and immoveable pro- 
perty. We find that after Narsinggirji made 
the offer on December 30, 1919, two letters | 
were written by the brokers on January 12, . 
1920, one to the plaintiffs and the other to 
the deceased defendant Narsinggirji. The. 
letter to the plaintiffs was in these terms:— 
“We have this day bought by your order 
and for your account from Raja. Bahadur 
Narsinggirji Gyangirji Watson's Annexe 


. Building situated at Apollo Bunder, Fort, 


Bombay, admeasuring about 7,400 square 
yards of Bombay Port Trust Land (the: pres- 


ims 
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sent Port Trust lease is to run for about 
sixteen years further) for Rs. 18,00,0C0. Title 
deeds to be marketable. The purchaser is 
to pay Rs. 1,00,600, as earnest money. Legal 
charges to be paid half by you and half by 
the seller. Thesale to be completed within 
six months from the date of this contract.” 
We find substantially the same terms 
in the letter to the defendant. On January 
13, the earnest money, Rs. one lac, was 
paid by the plaintiffs to the defendant. It 
appears that on January 22, the plaintiffs 
agreed tosell this very. property for twenty- 
three lacs of rupees to 8. R. Bomanji, and 
the letter refers to the payment of Rs. 50,000 
by way of earnest money to the plaintiffs. 
Before the end of January it came to be 
known that Dr, Billimoria, who was in 
possession of this property under a lease, 
which was to expire shortly, was putting 
forward aclaim toa further lease of this 
property for six years against the defend- 
ant. This fact came to be known to the 
plaintiffs by a letter of January 29, written 
by the Solicitors of Dr. Billimoria to the 
` plaintiffs. Thedefendants wrote tothebroker 
on January 30, saying that it was a misrepre- 
sentation to say that the present lessee 
was entitled to a new lease. That must 
have been communicated to the plaintiffs. 


“It may be mentioned that in Dr. Bili- 
moria's suit a consent decree was passed 
according to which Dr. Billimoria was to 
vacate the premises on or before February 
28, 1923. The allegation of Dr. Billimoria 
as to. his right to have a further lease for 
six years from Narasingirji was not investi- 
gated. In the first place there was his 
claim for specific performance of this agree- 
ment for a further lease, and, secondly, 
the defendant had to meet the possible 
plea of the tenant in possession based on 
‘the provisions of the Rent Act (Bom. Act 
. IL of 1918). In that state this consent dec- 
ree was obtained on February 24, 1921. 

The present suit was filed on August 3, 
1921, I have stated the correspondence 
between the parties at some length, as the 
facts appearing in the correspondence have 
a baaring upon both the points arising in 
the appaal. With regard to the question 
of the right of the plaintiffs to claim the 
earnest money, it depends upon the view 
which the Court takes of the letters of 
August 12 and of November 8 written by the 
plaintiffs Solicitors to the defendant's Solici- 
tors, -It is quite true that on August 12 they 
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did notin terms make time of the essence of 
the contract, Apparently they were not un- 
willing to keep the contract alive then, if 
by any chance the contract could be com- 
pleted by November 1, as that was the 
date fixed by the plaintiffs with reference 
to the fulfilment of their agreement with 
S. R. Bomanji. But they intimated in 
clear terms in that letter that if the sale 
was not completed by that time, they would 
lose the benefit of their contract with 8. R. > 
Bomanji, and that they would claim the ` 
difference of rupees five lacs by way of 
damages. The suit of Dr. Bilimoria which 
had really created a difficulty in the way of 
the fulfilment of this contract was then 
pending. It appears that the summons 
of the suit was served on the defendant 
on June 10, and the written statement 
was filed on August 5. Apparently in 
accordance with the suggestion made by 
the defendant's Solicitors the plaintiffs’ 
Solicitors had called for the title-deeds 
after April 12. Nothing appears to have 
been done, and the plaintiffs were waiting 
for the completion of the contract by No- 
vember 1. There was practically no cor- 
respondence from August 16 to October 28, 
1920. At any rate on November 8, 1920, ` 
the plaintiffs’ Solicitors definitely intimated ' 
to the defendant’s Solicitors that they could 
nət possibly wait beyond November 20. It: 
is true that if by any chance the contract 
could befulfilled by that date they were 
anxious to see it fulfilled as that would 
put them in a position to fulfil their con- 
tract with their purchaser. But the terms- 
of the letter of November 8 are very clear, 
and the whole question is whether on Nov- 
ember 8 the plaintiffs were justified in 
making time of the essence of the contract, 
and whether the notice given by them is 
reasonable under the circumstances, It is 
urged on behalf of the defendant that it 
is not areasonabla notice because it was 
not within their power to get the suit- 
disposed of before that date. In fact they ` 
made some effort after’ November 20 to ex- 
pedite the hearing of that suit, and as a 
result of that effort apparently the hear-' 
ing was expedited. Ultimately a consent 
decree was obtained in February 1921. 

Tne question as between the plaintiffs 
and the defendantis whether the plaintiffs 
were bound to wait until the disposal of 
the suit. That really is the contention of - 
the defendant. According to the defendant 
the plaintiffs having elected in August: 
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1920 to keep the contract alive, they could 
not ask him on November 8 to complete 
the contract within twelve days from that 
date. As between the plaintiffs and the 
defendant the original agreement was to 
fulfil the contract within six months. That 
period expired on June 12, and thereafter 
having regard to the nature of the property 
it is clear that the plaintiffs could not be 
expected to wait for any indefinite length 

.of time. It ig true that as between the 
-plaintiffs and the defendant the contract 
which the plaintiffs had entered. into with 
S. R. Bomanji is not material, Leaving 
alone that .contract, it is clear that the 
- plaintiffs themselves were entitled, without 
any reference to the particular reason for 
their doing so, to insist upon the fulfil- 
ment of the contract within a reasonable 
time, After June 1920 they were in a 
position to make time of the essence of 
the contract in view ofthe difficulty about 
getting immediate vacant possession. On 
August 12 they intimated fairly clearly to 
the defendant that they would insist upon 
the fulfilment of the contract by Novem- 
ber 1. Itis quite true that they did not 
state that they were making time of the 
essence of the contract; and that letter 
cannot be taken as notice making time of 
the essence of the contract. Butin fact a 
definite intimation was given thereby that 
they would insist on the fulfilment of the 
contract by November 1. I donot take 
that as election on the part of the plaintifis 
that they were going to wait until the dis- 
posal of the suit, whatever time the suit 
may take. It only indicates a desire to 
wait up to November 1. In fixing Novem- 
ber 1, it seems tome, that the plaintiffs 
gave the defendant sufficient time in view 
of the pendency of Dr. Billimoria’s claim; 
but when it became evident that they could 
not allow the contract to remain outstand- 
ing any longer without risk to themselves, 
they made it clearon November 8 that at 
the most they would wait up to November 
20. It seems to me that they were justified 
in doing so, andthe time they gave was 
under the circumstances reasonable. 

The dispute between the vendor and his 
sub-lessee was a matter with which the 
plaintifis were not directly concerned. If 
the defendant wanted to have the benefit of 
this contract, it was his duty to see the dis- 
putes between him and his vendee settled 
in such a manner as to put him in a posi- 
tion to fulfil his part of the contract, Hav- 
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ing regard tothe nature of the property the 
plaintiffs were perfectly justified in insist- 
ing upon the fulfilment of ‘the contract by 
November 1, and when they realised that 
the contract was not fulfilled by November 
l, they made it perfectly clear to the defend- 
ant that they couldnot wait in any case 
beyond November 20, That is a position 
which, it seems to me, they were justified in 
taking up. The time given was reasonable. 
They could have no control over the proceed- 
ings in the suit between Dr. Billimoria and 
the defendant, and the result in that case 
shows that the defendant could not have 
completed this contract in any reasonable 
time. It is in view of the result in that 
suit that possibly the claim for. specific 
performance is not pressed by the defend- 
antnow. But whatever the reason may be 
for not pressing the claim for specific per- 
formance, Lam satisfied that the view taken 
by the the lower Court as to the return of 
the deposit money to the plaintiffs is right. 
I do not think under the circumstances that 
the defendant could forfeit this money for 
his own benefit. 

The next quéstion in the case relates to 
damages. Asregards the measure of dam- 
agesina caseof this kind, the test to be 
applied is not easy tolay down. No doubt 
8. 73 of the Indian Contract Act would apply 
to this contract, as it would apply to any 
other contract. Under s. 73 the plaintiffs 
would be entitled to claim, any loss or 
damage caused to them, which naturally 


arose in the usual course of things from 


such breach, or which the parties knew, 
when they made the contract, to be likely to 
result from the breach of it. 

The question that we have to consider is 
whether the rule of English Law laid down 
in Bain v. Fothergill (1) is necessarily 6x- 
cluded by the terms of s.73 of the Indian 
Contract Act. I am assuming for the 
moment that the rule might otherwise 
apply to the facts in this case. I shall 
deal separately with the question as to 
whether in the present case the breach 
on the part of the defendant could be 
said to bedue to wilful default on his 
part, or on account of some difficulty in the 
way of making out a title for which he 
cannot be held justly responsible. The 
question is whether under the circumstances 
the plaintiffs are: entitled only to the return 
of the deposit money, and all the costs of 
the investigation of title, or whether. they 
are entitled to damages on the footing of 
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the difference between the contract price 
and the market value of the property on the 
date of the breach. 

The decisions on this point have been 
somewhat conflicting. I may mention that 
in Pitamber Sundarji v. Cassibai (2) .the 
view taken by Mr. Justice Scott was that 
the English rule on this point would apply 
‘here. In Nagardas Saubhagyadas v. Ahmed 
khan (3) there are observations of Farran, 
C. J., to the’ effect that the Legislature 
has not prescribed a different measure of 
damages in the case of contracts dealing 
with land from that laid down in the case 
of contracts relating to commodities. That 
was the decision of a Division Bench on 
the Appellate Side of this Court; and on 
the facts of that case it was not essential to 
decide the question as to whether the 


application of the English rule was neces- . 


sarily excluded in India in virtue of the pro- 
visions of s. 73 of the Indian Contract Act. 
Then Macleod, C.J., considered this question 
in Ranchhod Bhawan v. Manmohundas Ramji 
(4) and held thats. 73 imposed no exception 
on-the ordinary law as to damages whatever 
the subject-matter of the contract, and in 
effect he held that the English rule would 
not apply in India unless it could be shown 
that the parties to the contract expressly or 
impliedly contracted that this should not 
render the vendor liable in damages. In 
Hasan Premji v. Jerbai, O. C.J. Appeal 
- No. 41 of 1920, decided by Macleod, C.J., and 
Shah, J., on December 17,1920, (Unrep.), the 


question came up for consideration on the . 
Original Side before the Court of Appeal,. 


and it was dealt with as follows: : 
E,“Therefore, it must follow that the deiend- 
ants have committed a breach of their agree- 
ment, and under s. 73 of the Indian Contract 
Act, they would be liable to damages. 
What the measure of damages would be 
must depend entirely on a contract of this 
description on the facts of this case. In an 
ordinary contract for the purchase and sale 
of land in which the defendant contracts to 
make out a marketable title, the usual 
result’ would be if without any default 
on the part of the vendor he was 
unable to make out a marketable title, 
that the bargain would be off and the 
vendor would have to pay the purchaser's 
costs of the agreement and of the inspection 
of the title-deeds. But if the conduct of 
the vendor in committing the breach shows 

(2) 11 B, 272; 6 Ind. Dec. (N. 8.) 178. 

(3) 21 B. 173; 11 Ind. Dec. (x. s.) 118. 

(4) 32 B.165;9 Bom, L. R. 1087, ` 


DHANRAJGIRJI NARSINGGIRJI V. TATA SONS LTD. 


229 
that he has been guilty of any default of a” 
wilful nature, then the damages would be 
calculated on a higher scale, and the measufe 
of damages would be the difference between 
the contract price and the market price of 
the property at the date of the breach. In > 
any event, the defendants would have to pay’ 
the costs of the plaintiff up to the time they 
found they could not complete the bargain.” . 

In that case it-was held on the facts that 
the defendants had been guilty of wilful 
default, and accordingly the order direct- 
ing an inquiry as to the amount of damages 
on the footing of the difference between the 
contract price. and the market price was 
upheld. The same Bench had, occasion to 
consider the same point again in Vallabhdas 
Tulsi Das v. Nagar Juthabidas Juthabai (5) 
when Macleod, ©. J., observed as follows 
page 1223*) :— 

“It is, therefore, a case of a vendor con- 
tracting to sell property to which he knew 
that his title was defective ; and the only 
question at issue is whether he should pay 
damages calculated according to the ordi- 
nary rule in the case of a breach of contract, 
or whether he is only bound to pay the 
purchaser’s costs of the agreement and 
of the investigation of title. Ido not wish to’ 
exclude the possibility of there being cases 
in which it may be found there was an” 
implied contract that in the eventof the title 
proving to be defective without any default 
of the vendor, he should not be liable to pay 
damages according to the ordinary rule.” 

In that particular case the Court found’ 
that it was a case in which the defendant’ 
should be held liable in damages on the foot- 


‘ing of wilful default. 


The question now is whether the applica- ' 
tion of the English rule is necessarily ex- 
cluded in all cases, and whether there 
should be a reference to the Commissioner 
to determine the amount of damages on the 
basis of the difference between the contract - 
price and the market value of the property 
onthe date of the breach. On a careful 
perusal of the judgments in Bain v. For- 
thergill (1) which affirmed the rulein Flureau 
v. Thornhill (6), and the terms of s. 73 of the 
Indian Contract Act, it seems to me that 
the application of the rule is not necessarily 
excluded. The question must be answer- 
ed on the facts and circumstances of each ° 
case whether that rule would apply to, that 
particular case. That is the view which 


(5) 92 Ind. Cas, 143: 23 Bom. L. R. 1213. 
76) (1776) 2 W.M BI. 1078: 96 E. R. 635. 
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was taken practically in the unreported 
judgment in Hasan Premji v. Jerbai, O. 
Cx J.. Appeal No. 41 of 1920, decided by 
Macleod, O. J., and Shah, J., on December 
17, 1924 (Unrep.)] andin Vallabhdas Tulsi 
Das v. Nagardas Juthabat (5). On the pre- 
sent state of the authorities that is the view 
which I am still inclined to take. I am 
aware of the view taken by the Calcutta High 
Court in Nabinchandra Saha Pramanick 
v. Krishna Barana Dasee (7) and by.the Full 
Bench of the Madras High Courtin Adikesa- 
van Naidu v. Gurunatha Chetti (8). I have 
referred in detail to the opinions which 
have been, expressed on different occa- 
sions in this Court.. As I read the judg- 
ment of the Chief Justice in the case of 
Vallabhdas Tulsi Das v. Nagardas Juthabai 
(5) it seem to me that in a proper 
ease the rule in Bain v. Forthergill (1) can 
be and may be applied in India. It is 
possible that it may become necessary here- 
after to have this question of recurring im- 
portance considered and decided by a Full 
Bench. But having regard to the circum- 
stances of this case, it seems to me that under 
the present state of the authorities the 
application of the English rule is not 
excluded, J, therefore, proceed to consider 
whether on the facts of this case that rule 
could be properly applied. 

As regards the facts it is clear that from 
the beginning the defendant's position was 
that the representation of Dr. Billimoria 
that he was entitled toalease fora further 


period of six years was false, and that he. 


was otherwise in a position to fulfil the 
contract. Ifthe allegation of Dr. Billimoria 
had been dealt with in the suit filed by him 
on its merits, we would have been in a better 
position to know what the real fact was, 
But there were conflicting considerations in 
that suit. On the one hand, there was 
the plea of Dr. Billimoria that there was an 
agreement to give him a lease for a further 
period of six years. Even if that allega- 
tion was not proved, the Wefendant had to 
face a further plea on account of the provi- 
sions of the Rent Act. If Dr. Billimoria could 
not be evicted from the premises, he would 
not be in a position to give vacant posses- 
sion of the property in fulfilment of his 
contract with the plaintiffs. Inder the 
circumstances the parties compromised the 
matter, and in February 1921, the compro- 

(7) 9 Tnd. Cas. 523; 38 O. 458; 15 ©. W, N. 420. 

(8) 39 Ind. Cas. 358; 40 W. 338: 32M. L. J. igo: 
(1917) M. W, N, 171; 5 L. W., 425; 22 M. L. T. 300. ` 
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misearrived at was that Dr. Billimoria was to 
vacate the premises by February 28, 1923. 
That compromise.does not indicate how far 
the allegation as to the contract between 
him and the defendant fora further lease 
was.true. Narsinggirji died before the suit 
came on for hearing. f 

On the present record, therefore, my view 
is that the defendant's contention, that it ° 
is the improper claim on the part of Dr. 
Billimoria that has really come in the way of 
his fulfilling his contract with the plaintiffs, 
eannot be rejected. There is nothing on 
the record to show that the defendant was 
otherwise not in a position to fulfil the 
contract or that he was unwilling to fulfil the 
contract. In fact before any investigation 
of the title took place, the plaintiffs also 
realised that the contract could not be 
put through -unless this difficulty which 
arose in consequence of the claim by Dr. 
Billimoria was removed. That difficulty 
could not be removed within the time fixed 
by the plaintiffs and, therefore, the contract 
could not be fulfilled. Then we should 
have -regard to the informal manner in 
which the terms of the contract are evi- 
denced in this case. The usual agreement 
which we find in such cases between the 
parties was not executed. The terms are 
evidenced by the two letters which are 
written by the broker, and it is sufficiently 
indicated in these letters that the defendant 
agreed to deduce a marketable title though 
the expression used in the letter is very 
inapt. In fact a marketable title could 
not be deduced by the defendant under the 
circumstances which I have. indicated. 
There is nothing in the circumstances of 
the case nor in the terms of the contract, 
to show that the plaintiffs were not alive 
to the reasonable possibility, which exista 
in such cases, of the vendor being un- 
able to make a good title without any 
default on his part. It appears to me 
that this case falls clearly within the rule 
of Flureau v. Thornhill (6) as explained 
and affirmed by the House of Lords in Bain 
v. Fothergill (1). 

Iam, therefore, of opinion that under the 
circurhstances of this case itis not necessary 
to make any reference to the Commissioner ` 
for any inquiry into the quantum of dama- 
ges. The plaintiffs will get damages by 
way of costs incidental to the investigation 
of title. This would, in my opinion, meet 
the justice of the case. I would, there- 
fore, affirm the decree appealed from so far 
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as it relates tothe return of the earnest 
money, the dismissal of the counter-claim, 
and the cost of the investigation of title. 
But I would set aside the decree so far 
as it relates to the reference to the Commis- 
sioner for inquiry into the question of 
damages, and dismiss the rest of the plaint- 
iffs’ claim for damages. 

Taking all the circumstances of the case 
into consideration, including the fact that 
the plaintiffs’ claim for damages on the 
higher scale has been disallowed, we direct 
that the plaintiffs should get their custs in 
the lower Court from the defendant, and 
that each party should bear his own costs of 
appeal. 

Fawcett, J.—I agree that there was a 
‘breach of contract on the part of the defend- 
ant on November 20, 1920. I think, how- 
ever, that the breach is not so much due to 
a failure to show a marketable title, as a 
failure to show a title, subject only to a 
lease expiring on March 1, 1920, and not 
to any longer or other lease. On the oral 
evidence that was adduced, and accepted by 
the learned Judge in the Court below, there 
was a representation by the original defend- 
ant that the only lease to which the pro- 
perty was subject was one expiring on 
March 1, 1920, and the learned Judge has 
held that that was a material representa- 
tion,-and the plaintiffs were justified in 
rescinding the contract. That finding is 
not disputed before us, and the difficulty 
that really prevented the performance of the 
contract in this case was the failure of the 
defendant to pass the property, subject only 
to this particular lease, there being in fact 
a claim by Dr. Billimoria. that he was en- 
titled to a longer lease. This claim was not 
a negligible one, for in May 1920 he brought 
a suit asking that the defendant should be 
ordered specifically to perform the agree- 
ment tolease the property for six years, 


and also that he should be restrained by- 


an injunction from selling or completing 
the sale of the premises to the plaintiffs, 
except subject to the six years’ lease that 
he hadsetup. The original date fixed for 
performance was in August 1920, and I 
agree with the learned Chief Justice that in 
the circumstances of the case the plaintiffs 
` were entitled on November 8, 1920,.to give 

notice to the defendant that they did. I 
also agree that in the circumstances there 
was a reasonable time fixed in the notice 
for the defendant to remove the hitch about 
this claim .of Dr.° Bilimoria. It is no 
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doubt true that there would be great diffi- 
culties in getting the suit decided before: 
November 20, 1920. But there were other 
ways of removing the impediment, such as 
an amicable settlement; and it is quite 
clear that the law in a case of this kind 
is that the intending purchaser isnot bound: 
to wait indefinitely until a claim has been 
got rid of in the ordinary course of, litiga- 
tion. The defendant had due notice from 
the plaintiffs to getrid of this claim, and 
Ido not accept the contention of the learned: 
Counsel for the appellant that they misled 
the defendant and so were disentitled to 
give their notice of Novembar 8, 1920. 

The next question is as to the alleged 
right of the defendant to retain the deposit 
made by the plaintifs On this point, it’ 
seems to me clear that there being, as I 
have held, a breach of the contract on the 
part of the defendant, the plaintifis were 
entitled to recover their deposit, and no 
facts are shown which make it inequitable 
that the plaintiffs should so recover it, or 
make it equitable that the defendant should 
retain it. The difficulty that arose was not 
in any way due to any default on the part 
of the plaintiffs, and so far as there was 
any conduct conducive to Dr. Billimoria’s 
claim, it must have arisen on the part of 
the defendant rather than on the.part of the 
plaintiffs, 

Next as to the question of damages. The 
plaintiffs claimed the sum of. five lacs, 
being the difference of the price at which 
they had agreed to purchase from the Ae- 
fendant and the price at which they had 
entered into a contract to sell to S. R. 
Bomanji. But that claim can be disposed 
of very shortly by a reference to illustration 


. (0) to s.°73 of the Indian Contract Act, 


which shows that itis not the profit which’ 
would have arisen to the plaintiff, which is 
to be taken into account, but the market 
price of the property on` the date of the 
breach. At the same time, as ruled in 
Engell v. Fitch <9) the profit’ which the 
plaintiffs could have made on a re-sale, if 
uncontradicted by other evidence, is evi- 
dence, of the latter value. 

The main question is whether in the 
circumstances of this case the plaintiffs 
should be allowed damages under what may 
be called the ordinary rule of the difference 
between the price which they agreed to 
pay the defendant and the market price on 


(9) (1869) 4 Q. B. 659; 10B. & S. 738; 38 L. J. Q. B, 
304; 17 W. R. 8J4, 
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20, 1920, That is not a definite rule which 
is laid down in the text of s. 73, and it is 
nôt the law, aş I understand it, that in 


_.. every case where a contract of this kind has 


been broken the party who suffers from the 
breach is entitled to get compensation in 
that particular manner. There can be ex- 
ceptions, and the illustrations to s, 73 mere- 
ly -lay down what is expressed in s. 51 (8) 
of the English Sale of Goods Act, viz., that 
the measure of damages in such a case is 


prima facie to be ascertained in that manner. 


Each case, in my opinion, depends upon its, 


own particular circumstances, and I agree 
with the opening remark of the Chief 
Justice Sir Norman Macleod in the passage 
quoted in Vallabhdas Tulsi Das v. Nagar 
Das Juthabai (5) from his judgment in 
another case [Hasan Premji v. Jerbai, 
0.0. J. Appeal No. 41 of 1920, decided 
by Macleod, C. J., and Shah J., on Decem- 
ber 17, 1920 (Unrep.) that “what the 
measure of damages would be must depend 
entirely ina contract of this description on 
the facts of each case.” He then goes on 
to say that:— 

“In an ordinary contract for the purchase 
and sale of land in which the defendant 


contracts to make out a marketable title, 


the usual result would be, if without any 
default on the part of the vendor, he was 
unable to make out a marketable title, that 
the bargain would be off and the vendor 
would have to pay the purchaser's costs of 
the agreement and of the inspection of the 
title-deeds.” 

That is practically applying the rule 
adopted in England in the leading case of 
Bain v. Fothergill (1) and if the Chief 


`- JuBtice intended to go back on his previous 


decision in Ranchhod Bhawan v. Man- 
mohandas Ramji (4). I should certainly 
feel great difficulty in following it. The 
view taken in Ranchhod Bhawan v. Man- 
mohandas Ramji (4) has been followed in 
the Calcutta and Madras High Courts, as 
already mentioned in my learned brother's 
judgment, as well as in the Lahore High 
Court in Jat Kishen Das v. Arya Priti 
Nidhi Sabha (10) and in my opinion the dis- 
cretion which a. Court,has-under s. 73 can- 


not properly be restricted by any Judge- | 


made rulethat every case of a particular 
kind must be dealt with in a particular 
manner, such as the rule laid down in Bain 


(10) 58 Ind. Cas. 2 1 L. 380 at p. 385; 80 P. W.R. 
1920; 55 P, L. R. 1 
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v. Fothergill (1) I think each case de- 
pends upon its own facts, and I may, for 
instance, refer to a case which I had before 
me last year, viz., Shamsuddin Tajbhai v, 
Dahyabhai (11). The plaintiff there sued 
for damages for breach of contract to sell 
immoveable property, and though I héld 
that the defendant had been deliberately 
trying to get out of his agreement and, 
therefore, was guilty of conduct which 
would presumably come under the head ‘of 
“wilful default” on his part, yet in the cir- 
cumstances of the case, namely, certain 
delay on the part of the plaintiff, I thought 
the plaintiff was not entitled to recover 
any damages other than the taxed costs of 
and incidental to the agreement for sale, 
plus the forfeiture of the defendant's earn- 
est money. In my opinion no hard and 
fast rule can be laid down in these cases, 
and if it were necessary for the purposes of 
this case to decide whether the rule laid 
down in Bainv. Fothergill (1) should be. 
applied as an invariable rule of law, then 
I agree with my learned brother that it 
would be desirable to have a reference. 
about it toa Full Bench. ButIthink we 
agree that the circumstances of each case 
have to be considered in deciding what is 
reasonable and proper compensation for 
the damage caused by a breach of contract 
under s. 73 of the Indian Contract Act; 
that the Court isnot bound in every case to. 
award damages on the basis of a difference. 
between the price at the date of the contract 
and: the market price at the date of the 
breach; and that the rule laid down in 
Bain v. Fothergill (1) is not necessarily 
excluded and can be properly applied if the 
circumstances justify it. 

In this particular case, the circumstances. 
are somewhat peculiar. The contract was 
entered into ata time when the Rent Act 
was in force in Bombay, and when un- 
doubtedly there were difficulties in the way 
ofan owner obtaining possession of land 
which had been leased toa tenant. These 
difficulties were within the knowledge of 
both the parties to this suit. The case is 
thus a very different one from that of 
Engell v, Fitch (9) which was another case 
where the trouble arose on account of a 
failure to get vacant possession. The vendors 
were mortgagees who sold with vacant pos- 
session, and it was held that they had de- 
liberately failed to eject the mortgagor, and 

(11) 84 Ind. Cas. pao 26 Bom. „L. R. 105; 48 B. 368; 
(1924) A. I R. (B.) 35 
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therefore, there had been a “wilful default” 
on their part which took the case out of 
the rule in Bain v, Fothergill; (1). But this 
cannot apply in the present case where the 
- defendant would, quite. apart from the 
question whether he had or had not given 
to Dr. Billimoria afresh lease of the pre- 
mises, not necessarily get vacant possession 
by August 1920, even although Dr. Billi- 
moria’s lease expired on March J, 1920. I 
bear in mind the remark of the learned 
Judge that the same difficulties would not 
have confronted the plaintiffs, who could, 
he says, have alleged that they wanted the 
land for their own occupation or for build- 
ing operations. But they could hardly 
have alleged that they wanted it for their 
“own occupation in view of the admission 
that they had bought it for a syndicate, and 
as regards building operations,zit has to be 
shown under the Rent Act that the property 
is reasonably required for such operations. 
It is not by any means certain that the 
plaintiffs would have got an order for de- 
livery of possession by Dr. Billimoria, if 
he had contested the matter, within any 
specific period of time, and these peculiar 
difficulties can, I think, be fairly taken into 
consideration in regard to the question of 
damages. 

Another circumstance which I think may 
be taken into consideration in this case is 
the fact that this was a contract in Bombay, 
where conveyancing work and negotiations 
in regard to purchase and sale of property 
are carried on ina very similar manner to 
that followed in England. The House of 
Lords have laid down, for reasons connected 
with conveyancing difficulties, that the rule 
in Bain v. Fothergill (1) is a’reasonable one 
to apply in certain circumstances, and, 
therefore, in a case where the plaintiff has 
no very outstanding circumstances to sup- 
port his claim to damages on a higher scale, 
the fact of the contract being made under 
conditions similar to those obtaining in 
England is, I think, a factor which can 
reasonably be taken into account. 

Then there is the further fact that the 
suit brought. by Dr. Billimoria was com- 
promised, and that in the circumstances it 
is impossible to say with certainty that his 
claim was due to some conduct of the de- 
fendant which should enhance the damages 
otherwise awardable. Itseems to me that, 
having regard to the special circumstances 
of the case, the difficulty which arose was 
_ not entirely due to -defendant’s conduct, 


_ OMINA V. TE THOE SENG. 


x 


233 


but can also be reasonably ascribed to the 
difficulties of the kind that I have mention- 
ed, and that substantial justice is done by 
putting the parties back in the position 
from which they originally started, that is 
to say, that the plaintiffs should merely re- 
cover their deposit and get their costs of - 
investigating the title. 

I, therefore, agree with the 
posed by my learned brother. 

K. S. D, 4 Decree varied. 


: decree pro- 
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Mistake of fact—Money paid, when can be recovered ` 
—Mistake between payer and third person, effect of. 

Where money is paid under a.mistake of fact 
intentionally, without reference to the truth or false- 
hood of the fact, the plaintiff meaning to waive all 
enquiry into it, and that the person receiving shall 
have the money at all events, whether the fact be true 
or false, the latter is entitled to retain it, but if it is 
paid under the impression of the truth of a fact which 
is untrue, it may ordinarily be recovered back, 
however careless the party paying may have been in 
omitting to use due diligence to enquire into the fact. 
The mistake must, however, be oneas between the 
person paying and the person receiving the money and 
asto some fact affecting the right of the payee to 
receive the money. |p. 234, col. 2; p. 235, col. 1.) 

Appeal against a decree of this Court 
on the Original Side in Civil Regular 
No. 610 of 1922. 

Mr. Clifton, for the Appellants. 

Mr. Young, for the Respondent. 


JUDGMENT.—The suit out of which 


‘this appeal arises,is founded on money had 


and received to plaintiffs’ use. In the 
plaint originally filed there was an allega- 
tion of negligence on the part of the de- 
fendant Bank. Defendant demanded the 
particulars of the alleged negligence. The 
plaintiff was unable to supply them, and 
the Court ordered that this paragraph be 
struck out, plaintiff reserving permission 
to file a plea of negligence if, after inspect- 
ing documents, he was in a position to do 
so. Eleven days later an amended plaint 
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was filed and all allegations of negligence 
were omitted, 

. There is no dispute as to the facts. The 
plaintiff firm carries on business in Penang 
under the style of Ghee Seng & Co. They 
have a branch in Rangoon under the style 
of Ghee Seng Chan & Co. .On the 16th 
July 1922, plaintiff firm in Penang received 
a telegram purporting to come from their 
Rangoon branch. Ib ran as follows :— 
“Rupees bought pay Mercantile five thou- 
sand. Advice follow letter Ghee Seng 
Chan.” On receipt of this telegram, plaint- 
iff assumed it came from his Rangoon 
. branch and went .to the Mercantile Bank 
-and, showing them the telegram, desired 
fo pay in five thousand dollars. The Bank 
declined to receive the money saying that 
they had had no instructions to do so. On 
the 18th of July, the Mercantile Bank 
received a telegram “Receive five thousand 
Ghee Seng & Co.. China and Southern 
. Bank.” Thereupon they informed plaintiff 
that they had now received advice. and 
plaintiff paid them five thousand dollars. 
He was given a receipt in the ordinary 
printed form that the Bank uses, and, in 
that, it is stated “For. the credit of China 
and Southern Bank; Rangoon.” It appears 
that one Gaw Keong Pho went to the 
. defendant Bank and offered to sell them 
5,000 dollars. He told them that he was 
the travelling agent of Gee Seng & Co of 
Penang. They asked ifhe had a power-of- 
attorney or any documents to prove this. 
He said he had not. They then enquired 
how he would pay: them 5,009 dollars and 
he said that Gee Seng & Co. would pay the 
Mercantile Bank. They then instructed the 
- Mercantile Bank to receive the money. 
After receiving advice from the Mercantile 
Bank that the money had been paid in, 
they paid Gaw Keong Pho the equivalent 
in Rupees. Subsequently plaintiffs enquir- 
ed from their Rangoon branch and found 
that they had not sent this telegram. Gaw 
Keong Pho was searchede for, but had,-of 
course, disappeared. Itis obvious that he 
committed a fraud upon the defendant 
Bank and upon the plaintiffs. 

The learned Judge in the Court below 
treated the case as being one raising the 


question as to which of two innocent parties- 


- was to suffer by this fraud. He held that 
plaintiffs had not done or omitted to do any- 
thing that they ought to have done which 
made the.success of the fraud more easy, 
but- that the defendant Bank had not 
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made enquiries and had so conduced to the 
, fraud, and he, therefore, held that plaintiff 
“was entitled to recover his money back and 
that’ the defendant Bank was bound to 
restore it, He further held that even apart 
from that the money was paid to the 
Mercantile Bank by the plaintiff for his 
own use, and that the defendant Bank had’ 
received that money on account of the 
plaintiff firm and, through no fault of the 
plaintiff, had paid it away wrongly to some- - 

one else, =” 

The appeal has been argued before us 
solely on the question as to whether this 
was money paid by mistake, and reliance is 
placed on the case of Kelly v. Solary (1). 
In that case Parke, J., said: “If, indeed, the , 
money is intentionally paid, without reference 
to the truth or falsehood of the fact, the 
plaintiff meaning to waive all inquiry into 
it, and that the person receiving shall have 
the money at all events, whether the fact 
be true or false, the latter is certainly 
entitled to retain ‘it; but if it is paid under 
the impression ofthe truth ofa fact which 
is untrue, it may, generally speaking, be 
recovered back, however careless the party’ 
paying may have been, in omitting to use 
due diligence to inquire into the fact. In 
such a case the receiver was nog entitled to 
it, nor intended to have it.” 

"We wero also referred to the dictum of 
Williams, J., in Townsend v. Crowdy (2): 
“No doubt, at one time the rule that money 
paid under a mistake of fact might be re- 
covered back, was subject to the limitation 
that it must be shown that the party seeking 
to recover it back had been guilty of no 
laches. But, since the case of Kelly v. Solari 
(1) ithas been established that itisnotenough 
that the party had the means of learning the 
truth if he had. chosen to make inquiry. 
The only limitation now is, that he must 
not waive all inquiry.” Now, it cannot be 
said in this case that plaintiff intended to 
waive all inquiry or intended that defend- 
ant Bank wasto receive the money at all 
eventa, and, if the rulestopped there, plaint- 
iff would be entitled to a decision in his 
favour. However, there is a further fact to 
be weighed in deciding these cases, and that 
is, the mistake must be one as between 
the person paying and the person receiving 


G) asns 9M. & W. 54; 11L. J. Ex. 10; 6 Jur. 107; 
152 B. R. 

(2) (1869) 8 ©. B. (N. 8.) 477; 29D. J. GO. P. 300; 2 L. 
T. 537; 7 Jur. (N. s.) 71; 141 E, R. 1251; 125 R. R. 740, 
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the money and as to some fact affecting the 
right of the payee to receive the money. 
In Chambers v. Miller (3), this principle 
is dealt with by Erle, C. J. It was a case 
in which a person presented a cheque for 
payment ata Bank. The cashier paid the 
money but, while the plaintiff was counting 
the money, he discovered that their client’s 
account was overdrawn and demanded the 
money back. On plaintiff's refusing, the 
money was taken forcibly from him and a 
suit was brought for assault and trespass for 
taking the money by force, and it was urged 
that plaintiff was entitled to recover it. 
Erle, C..J., said : “It is true that there was 
a mistake in cashing the cheque at all, but 
that was a mistake as between the defend- 
antsand their customer, As between the 
plaintiff and the defendants there was 
no mistake at all; the plaintiff asked the 
defendants to cash the cheque, and they 
did so. But then the defendants say 
that by reason of this mistake they had 
a right to revoke the transaction; but 
it is clear to me that the money having 
once passed, it is, notwithstanding a 
-mistake of this kind, a perfectly good pay- 
ment and irrevocable. As to the case of 
Kelly v. Solari (1) and others of that class 
which have been cited, there the money 
was paid to a party who had no right to it 
whatever, and the mistake was between the 
parties themselves as to the money being 
_ due. Here the money was due, and as tbet- 

ween the defendants and the plaintiff there 
was no manner of mistake whatsoever, and 
Tam quite clear that, under these circum- 
stances, the defendants could never have 
recovered back the money.” 

Williams, J.,in his judgment said: “It 
may be that, if he had been aware of all the 
facts of which he afterwards became aware 
he would not have paid the money, but you 
cannot rerover back money because you 
have paid it in ignorance of some fact, which 
had you known it, would have influenced 


you not to payit; that fact being one with 


which the payee has nothing to do.” f 
The fact in this case is the fact that the 
telegram received by plaintiff on the 16th 
of July was a false telegram and did not 
eome from his Rangoon branch. Plaintiff 


was asked, “for what purpose did you pay `’ 


the money in ;” and hisanswer was, “I paid 
the money in because on the 16th I received 

(3) (1862) 32 L. J. C. P. 30; 13 0. B. (x.s) 125; 9 
Jur. (Nn. s.) 626; 11 W. R. 236; 7 L.T. 836; 134R. R. 
479; 143 E. R. 50. É 
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a telegram saying, ‘Rupees bought by Gee 
Seng Chan’.” Again he was asked, “When 
you paid the money into the Mercantile 
Bank, did you give any instructions ?” 
And he replied, “No, because I paid it in, 
in accordance with the instructions I receiv- 
ed by telegram.” It is no doubt true that 
believing that this telegram came from 
his Rangoon branch he paid in the money 
believing that the equivalent in rupees 
would be paid to his Rangoon branch. But 
the mistake of fact, on which he relies, was 
nota mistake as between him and the defend- 
ant Bank who received the money, The 
defendant Bank had nothing whatever to do 
with the fact that that telegram was a false 
telegram. The Bank was merely conduct- 
ing an ordinary banking transaction with 
a stranger. All that they were concerned 
with was that they should get the dollars. 
They were told that plaintiff would pay thé 
money in; they instructed the Mercantile 
Bank to collect the money ; the plaintiff did- 
pay the money in, and they thereupon 
carried through an ordinary business trans- 
action. Under these circumstances, the 
rule laid down in Kelly v. Solari (1) does 
not apply. The money was not had and 
received to the plaintiffs’ use and, in our 
opinion, the decision of the Court below 
was wrong, and must be reversed. The- 
appeal will be accepted and the plaintiffs’ 
suit dismissed with 2osts in both Courts, 
Z. K. Appeal accepted. 
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Where a person is adjudicated an insolvent at the 
instance of his creditors, and the order of adjudieation 
is subsequently annulled under s. 43 of the Provincial 
Insolvency Act, the creditors are the aggrieved parties 
and an appeal against the order annulling the 
adjudication is maintainable at the instance of the 
creditors. [p, 236, col. 2.] 

Where an order of adjudication did not fix a 
period within which the insolvent was to apply for his 
discharge but an addition was subsequently made to 
the ordog behind the back of the parties fixing such 

eriod: 

R Held, (1) that the subsequent addition could not be 
treated as a part of the order of adjudication and was; 
therefore, inoperative; [ibzd.] 

(2) that no time having been fixed in the order of. 
adjudication within which the insolvent was to apply 
for his discharge, s. 48 of the Provincial Insolvency 
Act had no application to the case, and the order of 
adjudication could not, therefore, be annulled for 
failure of the insolvent to apply for his discharge 
within the period specified in the subsequent addition 
to the order of adjudication; [ibid.] 

A wrong order becomes final unless set aside, in 
accordance with law. [p. 237, col. 1.1 : 

Miscellaneous first appeal from an order 
ofthe District Judge, Jhang at Sargoda, 
dated the 23rd February 1925. 

Dr. Nand Lal, for the Appellants. 

Lala Ram Chand Manchanda, for the 
Respondents. 

JUDGMENT.—Certain creditors ap- 
plied to have Narmal Das adjudicated an 
insolvent and this was done by the District 
Judge of Jhang on 8th January 1923. At 
the foot of the order on the English record 
there is an addition signed by the District 

-Judge but not dated to the effect that 
Narmal Das should apply within two years 
for his discharge. I have consulted the 
. vernacular record, however, and it is only a 
translation of the order proper and not 
of the undated addition. Proceedings went 
on before the District Judge and certain 
objections were urged before him.” Jn the 
middle of these objections. without notice to 
any one on the subject the District Judge who 
had succeeded the first -District Judge 
noticed that the two years had expired in 
January 1925 and he, therefore, passed an 
order annulling the adjudication as Narmal 
Das had notapplied for hts discharge with- 
in two years. ‘This order is dated the 23rd 
_ February 1925, and it was further ordered 
that the Receiver should distribute the 
money in his hands amongst those credit- 
. ors who had proved their debts and re- 
turn the rest of the insolvent’s property 
to him. Against this order two creditors 
have appealed. 

A preliminary objection was taken that no 
appeal lay at the instance of the creditors 
as the property of the insolvent had vested 
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in the Receiver and that he, therefore, was 
the only person aggrieved by the order 
annulling the adjudication especially as the 
ordinary rights of the creditors revived by 
the order of annulment. Narmal Das, how- 
ever, was adjudicated an insolvent at the 
instance of the creditors and they are ob- 
viously the aggrieved parties,’ For this 
reason alone the creditors have a right of 
appeal. 
necessary to decide whether a creditor 
must be an aggrieved party before he has 
the right of appeal as to which different 
views seem to have been taken by this 
High Court and the Allahabad High Court: 
vide Ishar Das v. Ladha Ram (1).and Shikri 
Prasad v. Aziz Ali (2). I overrule the pre- 

In the appeal it was argued that it is clear 
from two records that the addendum at the 
foot of the signed and dated order was 
not written at the time the order was made. 
It seems to me that this view must prevail. 
Ib is true that it islaid down in s. 114 of the 
Evidence Act that the Court may presume 
that.judicial and officialacts have been regu- 
larly performed, but it is clear from a com-- 
parison of the two records that the adden- 
dum was not written when the order of 
adjudication was made. It is not clear whens 
it was added. This may have been the 
next day or a week later or at any other 
subsequent time. But in any case it cannot 
be held to bea part of the order as no pro- . 
per steps were ever taken by the Judge to 
review it after notice to the parties. It fol- 
lows that this addendum cannot be con- 
sidered and that no time was stated in 
the order within which the insolvent had 
to apply for his discharge although such 
time should have been stated. 

As no such time was stated the order 
under appeal cannot be sustained, Of course, 
it would still be possible for the debtor to ap- 
ply for his discharge under s. 41 of the Act 
which provides that he may apply at any 
time after the order of adjudication and 
shall apply within the period specified by- 
the Court. Further, as he was never direct- 
ed by the order to apply within two years 
s. 43 of the Act does not apply and the ad- 
judication cannot be annulled for the reason 
given. - 

It was contended on behalf of the res- | 
pondent insolvent that as a time was not 

(1) 62 Ind. Cas. 924. 

(2) 63 Ind. Cas. 601; 19 A. L. J.862; 3 U.P. L R 
(A.) 195; 44 A. 71; (1922) A. I. R. (A) 196, 


In this view of the case itis not © 
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fixed within which he was to apply for his 
discharge as ordered by s. 27 of the Act the 
order was defective, and it must be held 
that he was not adjudicated an insolvent in 
accordance with law. This consequence, 
however, does not follow. A wrong order 
when passed becomes final unless: set aside 
in accordance with law. 

No other point was argued before me. For 
the reasons given I accept the appeal and set 
aside the order of the District Judge under 
appeal, He is directed to proceed with the 
insolvency proceedings according to law. 
There will be no costs of this appeal as the 
insolyént does not seem to be to blame for 
what has happened, 


Z. K. Appeal accepted. 


OUDH CHIEF COURT. 

First- COIvIL APPRaL No. 57 or 1924. 
December 4, 1925. 
Present:—Mr. Justice Hasan and 
Mr. Justice Raza. 

BALDEO SINGH AND OTHERS— 
PLAINTIFFS— APPELLANTS 

$ versus 
Musammat GULAB AND oTHERS— 
DerenDaNnTs--RESPONDENTS, 

‘Will, execution of—Undue influence—Burden of 
proof—Surrounding circumstances—-Pardanashin lady 
-— Probabilities of case. 

Ifa person impugns a Will on the ground that it 
was obtained by the exercise of undue influence, 
excessive persuasion or moral coercion, it lies upon 
him to establish it. [p. 238, col. 2.] 

A man may act foolishly and even heartlessly if 
he acts with full comprehension of what he is doing, 
the Court will not interfere with the exercise of 
his volition.- In such cases the decision of the Court 
must rest not upon suspicion, but upon legal grounds, 
established by legal testimony. [ibid.] 

Sreemanchunder Dey v, Gopaul Cirunder Chucker- 
butty, 11M. I. A. 28 at p. 44; 7 W_R. P.C.10; 1 Suth. 
P. O. J. 651; 2 Sar. P. O. J. 215; 20 E. R. 11, referred to. 

A Will executed bya pardanashin lady in plain 
language, in lieu of services rendered by devisee, and 
` otherwise natural and consistent with the probabilities 
of the case, must be upheld. [p. 240, col. 1.] f 

Appeal against a decree of the Subordi- 
nate Judge, Sitapur, dated the 3rd July 
1924, : f 
Messrs, Hyder Husain and Kanhaiya Lal, 
for the Appellants. 

‘Messrs. A. P. Sen, H. K. Ghosh, C. N. 
Harkauli and Sidh Prasad, for Respondent 
No. 1. 

JUDGMENT. —This is the plaintiffs’ 
appeal from the decrees of the Subordinate 
Judge of Sitapur dated the 3rd July 1924, 
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The suit out of which this appeal arises 
and which has been dismissed by the 
Court below relates to certain zemindari 
shares in villages mentioned in list B attach- 
ed to the plaint. The plaintiffs claim the 
recovery of possession of 2/11 share in 
that property. This property originally 
belonged to one Ganga Bakhsh. Singh. 
Ganga Bakhsh Sindh died childless and 
on his death the estate devolved on his 
widow, Musammat Bindra, who entered 
into the possession of the estate after hav- 
ing obtained mutation of names in place 
of her husband from the Revenue Courts. 
Musammat Bindra died, as is proved by 
the evidence in the record, on or about the 
30th of March 1917. The plaintiffs’ case is 
that on her death the reversion opened to 
one Mannu Singh, now deceased, husband 
of Musammat Ram Kunwar, plaintiff No. 4 
and on Sumer Singh, plaintiff No. 3, to 
the extent of 2/lith share in that estate. 
Munnu Singh executed a deed of gift in 
respect of half of his 1/11th share on the 
22nd November 1921 in favour of Baldeo 
Singh son of Bahadur Singh plaintiff No. 1 
and Sumer Singh executed another deed 
of gift on the 4th of March 1921 in favour 
of Baldeo Singh son of Kunwar Singh, 
plaintiff No. 2 in respect of one-half of his. 
1/llth share. The chief contesting defend- 
ant to the suit is Musammat Gulaba, now- 
respondent in this appeal. The case set 
forth in the plaint was that Musammat~ 
Gulaba was in unlawful possession of the 
estate in suit. The title to that estate was 
claimed by the plaintifis under the rules 
of inheritance of the Law of Mitakshara. 

The defence to this suit was that Musam- 
mat Bindra entered into the possession of 
her husband’s estate not asa Hindu widow 
with limited interest but. under a custom 
governing the succession to the estate of 
and under that 
custom she had absolute proprietary rights 
in the inheritanee which devolved upon 
her from her husband Ganga Bakhsh, that 
in the exercise of her proprietary powers 
Musammat Bindra made a Willin favour 
of Musammat Gulaba on the 25th of Feb- 
ruary 1917 in respect of. the entire estate 
which had devolved on Musammat Bindra 
by right of succession from her husband 
and that by the terms of that Will Musam- 
mat Gulaba acquired absolute proprietary 
interest in the property in suit. 

The Trial Court has found that the 
custom under which Musammat Bindra 
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acquired full proprietary rights in the estate 
of her husband was proved. It has also 
found that the Will of the 25th of February 
1917 said to have been executed by Musam- 
mat Bindra in favour of Musammat Gulaba 
was also proved. 

In the memorandum of appeal filed in 
this Court both these findings of the Trial 
Court were impugned. At the hearing of 


_ the appeal, however, the learned Counsel 


e 


for the appellants expressly accepted the 
correctness of the finding as to the custom. 
The arguments were consequently limited 
to the question of the genuineness and 
e of the Will of the 25th February 
1917. 

The attack on the Will was made on the 
following lines. Musammat Bindra was a 


pardanashin lady of an advanced age of 


70 or 75 years. There was no motive for 
a Will of the nature now propounded by 
the defendant; the Will has the effect of 
ignoring the claims of natural heirs both 
of her own estate and of the estate of her 
husband. The testator was surrounded by 
Musimmat Gulaba, her daughters and her 
son-in-law Pirthipal Singh. No relations 
either of Jfusammat Bindra or of her hus- 
band Ganga Bakhsh Singh were consulted 
in the matter of the Will. The attesting 
witnesses and the seribe were all strangers; 
Musammat Bindra had been ill and was 
about the time of the execution of the pro- 
pounded Will attacked with paralysis 
which had made her speechless and more 
or Jess devoid of her senses. i 

These lines of attack we have carefully 
examined with reference to the evidence on 
the record and find that each one of 
them is amply and conclusively replied by 
the merits of the case. All along the 
arguments addressed to us* on the side of 
the appellants we could never reach to a 
certaintv as to whether the arguments 
were intended to attack the genuineness of 
the Will of the 25th Febriary 1917 or whe- 
ther they were intended to establish the 
case that the Will was the result of the exer- 
cise of undue influence on the part of the 
attesting witnesses, Pirthipal Singh, 
Musammat Guiaba and other persons sur- 
rounding the testator Musammat Bindra, 
In this estate of the arguments we think 
it advisable to deal with this matter in 
both .aSpects. 

The law on the subject is perfectly clear, 
In delivering the judgment of their Lord- 
ships of the Privy Council in the case of 
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Motibai Hormusjee Kanga v. Jamsetjee Hor- 
musjee Kanga (1) Mr. Ameer Ali made the 
following observations :—“ In this connec- 
tion it may be useful ‘to refer to the ob- 
servations of Lord Westbury in the case of 
Sreemanchunder Dey v. Gopaulchunder 
Chuckerbutty (2) ‘in matters of this descrip- 
tion’ (he was dealing with a charge of 
fraud in connection with a sale in execu- 
tion of a decree) ‘it is essential to take care 
that the decision of the Court rests not 
upon suspicion, but upon legal grounds, 
established by legal‘ testimony.’ It is quite - 
clear that the onus of establishing capa- 
city lay on the petitioner. It is also’ 
clear that if the caveator impugned the 
Will on the ground that it was obtained by 
the exercise of undue influence, excessive 
persuasion or moral coercion, it lay upon 
him to establish that......... A man may 
act foolishly and even heartlessly; if he 
acts with full comprehension of what he is 
doing, the Court will not interfere with the 
exercise of his volition.” - 

The Will in question was written by Ram 
Dayal. He has given evidence in the case 
and deposes to circumstances in which he 
came to write this particular Will. Ram 
Dayal was admittedly in the service of 
Pirthipal Singh since the year 1916. This 
Pirthipal Singh, as we have already said, 
is one of the sons-in-law of Musammat 
Gulaba. It seems to us to be perfectly 
natural and consistent with the probabili- 
ties of the case thal Ram Dayal should be 
at the house of Musammat Bindra where 
Pirthipal Singh himself was staying at 
the time when the Will was executed. Ram 
Dayal’s testimony is that he wrote out this” 
Will at the desire of Musammat Bindra and 
that Musammat Bindra affixed her thumb 
markon the Will. The next witness in sup- 
port of the execution of the Will of the 25th 
of February 1917 is Thakur Madho Singh. ` 
He has attested the Will in question and 
his evidence isthat he was sent for from 
his house by Afusammat Bindra. Madho 
Singh is a gentleman of position and res- 
pectability. Ganga Bakhsh Singh was his. 
maternal uncle. During his childhood he 
lived for the most part of the time at Ganga 
Bakhsh’s house. He swears to his own 


(1) 80 Ind. Cas. 777; 29A.L. J. 98; (1994) ACT. R. 
(P. C) 28; (1924) M. W. N. 173; 34 M. L.T. 4: 19 L. W. 
437; 96 Bom. L. R. 579; 29C. W. N.45; L. R. 5. A. 
(P. 0) 165 (P. 03. ; 

(2) 11 M. L A. 28 at p. 44; 7 W.R. P.O, 10; 1 Suth, 
P, G. J, 651; 2 Sar. P, O. J. 215; 20 E. R. 11, 
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signature as an attesting witness and also 
to the thumb -mark made by the testator 
Musammat Bindra onthe Will in question. 
The next witness is Thakur Sardar Singh. 
He is also a relation. He says that the 
daughter of the brother of the widow of 
Ganga Bakhsh was married tohis brother 
_ Dilli Singh. ` He was sent for by-the Thaku- 
rain, that is Musammat Bindra. He saw 
the execution of the Will and in token of 
it he attested it. He also swears to the 
thumb impression on the Will as that of 
Musammat Bindra.-Then comes Thakur 
Ratan Singh. Healso gives evidence in 
support of the Will. He is also an attest- 
ing witness to it, is a zemindar paying 
Rs. 600 revenue and is a relation of the 
family of Ganga Bakhsh Singh. Ganga 
Bakhsh Singh’s grandfather was Mardan 
Singh and Mardan Singh’s daughter was 
married tothe grandfather of Ratan Singh, 
the witness. He was also sent for by Musam.- 
mat Bindra and ather desire attested the 
Will and swears also to the thumb mark of 
Musammat Bindra. Finally we have the evi- 
dence of one Veshunu Dass Mahant of 
Husainpur who was acting asa pujari at the 
thakurdwara founded by Ganga Bakhsh 
Singh. He was also sent for by the lady, saw 
the execution of the Will and affixed his own 
' signature to it as an attesting witness. He 
also saw the Thakurain making her thumb 
impression of this Will. These witnesses, 
one and all, fully,in our judgment, prove 
the execution of the Will propounded by 
the defendant by Musammat Gulaba. There 
can, therefore, be no doubt that the docu- 
ment before us is the Will which Musam- 
mat Bindra executed. 

We fully realise the importance of the 
- fact that Musammat Bindra was a parda- 
nashin lady. We also realise that she was 
a woman of advanced age. We think, 
therefore, in view of these circumstances, 


our duty is to see that the physical act of | 


the execution ofthis Will by Musammat 
_Bindra accompanied her mind and desire 
in the matter, The testimony of the wit- 
nesses to which we have referred in the 
. preesding paragraph of this judgment is 
positive on the fact that the Thakurain was 
‘quite alright’ when the Will was executed 
and she was in possession of her senses. 
Every one of these witnesses says that the 
desira to evecute the Will in question arose 
with the Tnakurain herself and she com- 
municated her ‘desire in the presence of 
the witnesses to Ram Dayal with a request 
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that he might prepare a Will of the nature 
she wanted. Ram Dayal accordingly made 
a draft. This draft after having been 
prepared was read out to the lady and . 
the witnesses unanimously emphasise the 
fact'that it was also explained to her, The. . 
evidence does not stop here. A fair copy 
was then made and this copy, which is 
the original Ex. A-1 before us, was again 
read and explained to the lady and that in 
token of her consent she said it was ‘quite 
alright. To use the language of Mr. Ameer 
Aliin the case already referred to. 

“Jt is to be remarked that the Will 
itself is simple, and short, and not re- 
quiring any great mental strain on 
the part of a sick man to grasp its 
meaning.” We should not be understood 
to mean that dfusammat Bindra was sick 
in any sense of the word at the time of the 
To the question of 
her alleged illness we will address ourselves 
later. The Will before us recites the motive 
for the making of it and then gives all 
the property of the teatator to the devisee 
Musammat Gulaba. There is no more in 
this Will. The words used are of the sim- 
plest nature. The idea is most rudimentary. 
Taking into consideration, therefore, the 
simple nature of the Will, the evidence as 
to the fact that the lady was inthe posses- 
sion of her mental faculties, that she was- 
“quite alright.” that the draft and the fair 
copy were both read and explained to the 
lady and that the Will before us expresses 
her testamentary intentions we have no 
hesitation in holding that the lady execut- 
ed the document in question intelligently 
and with a complete comprehension of its 
contents and effects. 

There is no evidence on the side of those 
who impeach this Willas tothe exercise of 
any undue influence by anybody in the 
matter of the execution of this Will.” In the 
course of the arguments reliance was placed 
on some of the cirtumstances to’ which we 
have made reference at the outset of this 
judgment in support ofthe case of undue 
influence. Now what are thefacts? Musam- 
mat Gulabais the widow of Thakur Sheo 
Singh. Thakur Sheo Singh was the younger 
brother of Thakur Ganga Bakhsh Singh. The 
testimony of the witnesses towhich we have 
referred already is clear, reliable and unani- 
mous onthe point that Musammat Bindra 
and -Musammat Gulaba lived all along 
jointly and were on good terms with each 
other, Musammat Gulaba was about 12 years 
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younger than Musammat Bindra. The former 
served the latter in her widowhood gave her 
comfort and above all gave her the joy of 

. companionship, Ganga Bakhsh Singh as 
we know had no child atall,_ Sheo Singh 
had four daughters. These daughters grew 
up inthe house and must naturally have 
been the object of love and affection to the 
old lady Musammat Bindra. Indeed the 
motive impelling the execution of the Will 
in question is set forth in clear, simple and 
effective language in the Will itself and that 
is that the Will was being made in recogni- 
tion of the long services which Musammat 
Gulaba had rendered to the testator Mu- 
sammat Bindra. The other side of the 
picture is, according tothe same evidence, 
‘that Musdmmat Bindra was not on good 
terms with the collaterals of her husband. 
Indeed the evidence leaves no room for 
doubt on the question that there was never 
love lost between Musammat Bindra and 
the collaterals of. her husband. There were 
occasions when points of actual quarrel 
were reached’ but apart from that the entire 

‘body of these collaterals, which were large 
in number, stood on the footing of absolute 
strangers to the lady. In this state of things 
it was but natural that Musammat Bindra 
should desire to leave her property to one 
who was nearest and dearest to her. The 
Will is, therefore, in our judgment wholly 
natural. The defendants’ case that the idea 
of making the Will of the nature which the 
Thakurain eventually made originated with 
the Thakurain herself is supported by the 
defendants’ witness ‘Thakur Anrudh Singh, a 
man ofa very respectable position. We desire 
to quote a portion of his evidence. “I went 
many times to the widow of Thakur Ganga 
Bakhsh Singh and the widow of Sheo Singh. 
They used to treat me with great considera- 
tion. The twowomen used to live in one 
house. .They had their business and mess 
joint. They were on very cordial terms...... 
When I had advised her fot to make the 
endowment and to let the property go to 
the reversioners she had told that she would 
not let them take the property but she 
would make the transfer to her deorani.” 
By the expression deorant was admittedly 
meant the widow of Sheo Singh, that is, 
Musammat Gulaba. This intention on the 
part of Musammat Bindra came into birth 
so long ago as 15 or 16 years preceding the 
date of the evidence of Thakur Anrudh 
Singh. A very commonly prevailing super- 
stition intervened and the intention came 
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to be embodied in the document before us 


long after. 

The evidence as to the Thakurain’s iilness 
produced on the side of the propounders of 
the Will is, in our judgment, equally clear 
and reliable. Indeed it is supported in 
a measure by the evidence produced on 
the side of the appellants. 
dence of the attesting witnesses and the 
scribe, Anant Ram states that he practised 
as a physician and that about six years ago 
he treated the Thakurain and Ganga Bakhsh 
Singh. She had fever for three days and 
then she was attacked by paralysis. She 
died, four days after the attack. Before 
the attack of paralysis she was in her 
perfect senses. The attack of paralysis came 
on while she was in fever. The appellants’ 
witness Badri admits in his cross-examina- 
tion that Musammat Bindra was treated 
by Anant Ram amongst others. To the same 
effect is the evidence of the plaintiffs’ witness 
Sardar Singh. He said in cross-examination 
that Anant Ram Vaidya had seen the lady 
twice when she was ill. It is quite clear, 
therefore, that the lady had an attack of 
paralysis only three or four days before her 
death. The Will as we have found was execut- 
ed on the 25th of February L¥i7 and accord- 
ing to the evidence of defendants’ witness 
Ram Dayal, Musammat Bindra lived for a 
month or one and a half month after the exe- 
cution of the Will and she wasin good health 
up till three or seven days before her death. 
A some what clearideais obtained of. the 
precise period of Musammat Bindra’s death 
irom the evidence of Sardar Singh, D. W. No. 
5. He says that- he saw Musammat Bindra on 
theday following the attack of paralysis and 
it was the sixth or seventh day-of the latter 
part of the month of Chait. She died the 
third day of the attack of paralysis and on 
the morning following thé last visit of the 
witness to her. “According to this evidence 
Musammat Bindra died on or about the 
30th of March 1917, The result is that in 


Besides the evi- | 


` 


agreement with, the findings of the Court | 


below we hold that the Will of the zdth 
February 1917 was executed by Musammat 
Bindra intelligently and with a sound dis- 
posing mind. : 

The appeal, therefore, fails and is dismiss- 
ed with costs, 


N. H. Appeal dismissed. 
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LAHORE HIGH COURT. 
Seconp CIVIL APPEAL No. 1047 oF 1925. 
. July 24, 1925. 
_Present:—Mr. Justice Martineau. 
ASA NAND—PtatntirF—APPELLANT 
versus ` 
MAHMUD AND otHers— DEFENDANTS 
— RESPONDENTS, 
Punjab Pre-emption Act (I of 1918), s. 16 (fourthly) 
‘Common entrance from street--Permissive user of 
compound, whether entrance--Practice and ‘pleadings— 
Appeal—Case, whether can be decided on plea not 
raised in pleadings, i : 

Plaintiff sued for possession ofa house by right of 
pre-emption on the ground that his house ‘adjoined 
the house in suit and had a common entrance with it 
from the strect. The vendee whose house was also 
contiguous to the house in suit, denied that the plaint- 
iff had a superior right and pleaded that he had a 
right of way through tht compound of the housc in suit. 
It was found that the vendee was nota joint owner 
of the compound in which the plaintiff's house and the 
house in suit were situated, and that he had no right 
of way over the compound as his use of it had only 
been permissive. The lower Appellate Court, however, 
dismissed the plaintiff's suit on* the ground that the 
defendant's house as well as the plaintiff's had a com- 
mon entrance with the house in suit from the street 
and that, therefore, they’ had equal rights of pre- 
emption : i 

Held, (1) that the lower Appellate Court was wrong 
in dismissing the plaintifi’s suit'on a ground which 
had not been raised by the defendant in his pleadings; 

(2) that, in any case, on the findings it could not be 


said that the defendant's: house had an entrance. 


through the compound- in which the plaintiff's house 
and the house in suit were situated ; 
(3) that, therefore, the plaintiff's suit must succeed. 


Second. appeal from a decree of the Dis- 
trict Judge, Dera Ghazi Khan, dated the 26th 
January 1925, reversing that of the Sub- 
ordinate Judge, Fourth Olass, Dera Ghazi 
Khan, dated the 7th December 1924. 

Mr. M. L. Puri, for the Appellant. 

Mr. M. A. Ghani, for the Respondents. 

JUDGMENT.—tThe plaintiff sued for 
possession of a house by right of pre- 
emption on the ground that his house ad- 
joined the house in suit and had a common 
entrance with it from the street. The con- 
testing defendant, whose house was also 
contiguous to the house in suit, denied that 
the plaintiff had a superior right and plead- 
ed that he had a right of way through the 
compound of the house in suit. i 


The Subordinate Judge gave the plaintiff 


adecree, finding that his house and the 
house in suit had a common entrance from 
the street and that the plaintiff had, there- 
fore, a superior claim under the 4th clause 
ofs. 16.of the Pre-emption Act, but.the 
District Judge has reversed the decree and 
dismissed the suit, finding that the defend- 
ant’s house as well as ‘the plaintiff's has 
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a common entrance with the house in 
suit from the street, and that, therefore, 
the parties have equal rights. The plaintiff 
has filed a second appeal. . 
The defendant did not plead either ‘in 
the Trial Court or in his grounds of'appeal 
in the lower Appellate Court that his house 
and the house in suit had a common en- 
trance, and the lower Appellate Court was. 
wrong in deciding the case or a point 
which had not been raised. Moreover the 


- defendant is not a joint owner of the com- 
-pound in which the plaintiff's house and 


the house in suit are, and the District 
Judge has found as.a fact, that he has no 
right of way over the compound as his use 
of it has been-only permissive. : There is, 
therefore, no entrance to the defendant's 
house through that compound. . 

c_It is contended for the defendant that thes 
plaintiff's house and the house in suit have 
not got acommon entrance, but the Trial 
Court's finding on the point was-not con- 
tested in the lower Appellate Court, 

Taccept the appeal, reverse the lower 
Appellate Court’s decree, and restore the 
decree of the Trial Court. The respondent 
Mahmud ‘will pay the appellant's costs 
throughout. 

Z. K. Appeal accepted. 


NAGPUR JUDICIAL COMMIS~ 
SIONER’S COURT. | 
Second Civic Arrear No. 323 or 1924. 
August 8, 1925. ese 
Present:—Mr. Findlay, Officiating J. ©. 
SADASHHO—Piaintirs—APPELLANT | 
‘ “+ Versus Ni ak Ni 
KARIM—DerenDant—RESPoN DENT. 
Civil Procedure Code (Act V of 1908), 5. 47,0. XXXII, 
r, 3—Execution proceedinys—Guardian ad litem— 
No formal order of, appointment—Iailure to support 
minor's case—Omission to appear—Gross negligence— 
Application to release minor's property from attachment, 
dismissal of—Declaratory suit by minor, whether main- 
tainable. i 
“The mere absence of a formal order of the appoint- 
ment of a person as thé guardian ad litem of a minor 
is-no ground for holding thatthe minor was -not 
represented at'all in the suit. [p. 243, col 1] < > 
‘The negligence of a guardian to support the case of 
a minor, inthe absence of anything to “show that he 
did so deliberately, will not entitle the minor to. avoid 
the operation of the decree passed therein. [p. 244 
col. 1.) . < É ; 
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The mere omission of a guardian to appear ina suit 
or execution proceedings does not necessarily amount 
to gross negligence on the part of the guardian. 
ip. 244, col. 2.] 
A suit by a person fora declaration that an order 
dismissing an application filed by his guardian to 
“release his share of the property attached in execution 
as he was discharged by the decree is null and void, 
because his guardian was grossly negligent in protect- 


| ing his interests in execution proceedings, is in reality 


a suit to eet aside the auction-sale held subsequent to 
the dismissal of the application and is barred under 
s. 47 ofthe ©. P. C. [p. 245, col. 1] 


Appeal against a decree of the Additional 
District Judge, Nagpur, dated the 23rd 
April 1924, in Civil Appeal No. 9 of 1924. 

Messrs. M. R. Bobde'and M. D. Khandekar, 
for the Appellant. 

Mr. C. B. Parakh, for the Respondent. 


JUDGMENT. —The plaintiff Sadasheo 


+ ‘brought the connected suit against the de- 


t 


. fendant-respondent Karim in the Court of 
the Second Class Subordinate Judge No. 2, 
Nagpur, under the following circumstances. 
The defendant had sued the plaintif and 
his brother Balaji in the Court of the Small 
Causes, Nagpur, and obtained a decree for 
Rs. 969-1-9. The claim against the plaintiff 
was dismissed on the ground that he was 

-no party to the contract on which the suit 
was based. In execution of the decree Karim 
attached a house and a shop which were 
the joint property of Balaji and the plaintiff. 
At this time the plaintiff was a minor and 
some four applications on his behalf were 
presented by Balaji for release of the plaint- 
ifs share in the properties attached. The 
first of these applications was dismissed in 

-default on 2¥th September 1914: cf. Ex. 
P-4. The second such application was dis- 
missed for want of prosecution, as the 
objector had failed to pay process-fees: cf. 
Ex. P-6, dated 4th December 1914, The 
third application was presented after 

‘the attached property had been sold and 
purchased by the defendant, and was dis- 
missed as not lying on 26th February 1915: 
cf. Ex. P-9. The,fourth application was 
similarly dismissed on 30th July 1915: cf. 


Exs.. P-10 and P-12. In the case of the’ 


latter application a detailed order was 
passed, recounting the previous history of 
_ the plaintifi’s attempt to upset the sale, and 
the merits of the case were considered to 
sume extent. Still, a fifth application was 
made under O. XXI, r. 10,C.P.C., by the 
plaintiff's sister Musammat Saraswati Bai 
on bis behalf: .ef. Ex. P-14, and it was 
dismissed on 27th August 1915 on the 
ground that Sadasheo could not come in 


SADASHEO V, KARIM. 


[92 I. O. 1926] 
as a stranger under the provision of law 
quoted. It is these orders which the present 
plaintiff is attempting to upset in the pre- 
sent case. In para. 12 of the plaint he 
asks that these orders should be set aside 
and that a declaratory decree should issue 
to the effect that they are null and void 
against him. 5 

The plaintiff's next attempt to attack the . 
sale was by means of a declaratory suit 
to the effect that he was the owner of the 
half sharein the property sold. This suit 
failed both in the first Court and in the 
Court of the District Judge on appeal. On 
second appeal to this Court permission was 


` given to him to withdraw the suit with 


liberty to bring a fresh one. Prior, how- 
ever, to the withdrawal, the plaintiff had 
once more filed an application in the Exe- 
cuting Court under s. 47, ©. P. C., the 
basis therefor being that he had attained 
majority in 1917, that the applications 
presented on his behalf were dismissed in 
default or otherwise, and that the execution 
proceedings under s. 47, ©. P. O., should be 
re-opened. This application also failed and 
the connected appeal was also dismissed. 

The various pleas raised on behalf of the 
defendant are sufficiently clear from the 
judgments of the two lower Courts. The 
Subordinate Judge dismissed the plaintiff's 
suit on the ground that the suit should 
have been filed within one year from the 
date of his attaining majority on 28th 
September 1917, Art. 11 of the First Sche- - 
dule of the Limitation Act being consider- 
ed to apply. The Subordinate Judge also 
held that on the merits in the execution 
proceedings the plaintiff would have had a 
good case and that the failure of the various 
applications was due to gross negligence 
on the part of his -brother or sister who 
represented him. 

The Additional District Judge dismissed 
the appeal mainly on the ground that 
limitation was governed not by Art. 11 but 
by Art. 12, First Schedule of the Limitation 
Act. The lower Appellate Court upheld 
the findings of the Subordinate Judge as 
to the property being ancestral and it also 
held thattherehad been gross negligence 
on the part of the plaintiff's guardian, The 
Additional District Judge further Held that 
in any event the case was not one where in 
the exercise of his judicial discretion he 
should grant a declaratory decree. In his 
opinion the plaintiff. cculd rot ,1ecover | 
possession from the execution purchase 


~mi 


- also he relied on the decision in Abdul 


` 


[9 T, O. 1926] l 
except by setting aside the sale within 


- the period allowed by Art. 12 of the Limita- 


tion Act, for which suit ought to have been 
brought within a year from the date of the 
plaintiff attaining majority. From this 
point of view also the lower Appellate Court 
held that the plaintiff was not entitled to 
the relief claimed and in this connection 


Karim v. Islamunnissa Bibi (1). The 
plaintiff's appeal was accordingly dismissed 
and he has now come up to this Court on 
second appeal. 

It has been strongly urged before me that 
the present suit is not one for setting aside 
the execution sale. Reference has. been 


, made to the futile attempt made hy the 
. plaintiff in 1920 to. enable the proceedings 


under s. 47, C.P. C., being reopened afresh _ 
and it has been urged that the real object . 
of this suit was to have set aside the five 
orders, already specified, which were then 


: held to be standing against the plaintiff 


-and to bar ‘his right to any relief. As 
regards the application (Ex. P-14) it has 
been urged that Musammat Saraswati Bai 
was not the plaintiff's guardian ad litem:. 
cf. Kisni v. Chulaji . Teli (2) while as 
regards the previous four applications, in 
which the plaintiff was represented by his 
brother, it was urged that Balaji had never 
been appointed as guardian ad litem form- 
ally by the Court. Reliance has been 
placed in this connection on the decision in 
Hanuman Prasad -v. Muhammad Ishaq (3). 
The incidents of that case were, however, 


- very, different. Therein it was held (ef. page - 


ot 


140* thereof) that the uncle not only did 
not effectively defend the interests of the 


plaintiff, but had acted dishonestly and im- 


properly in bringing in his nephew into a 


| suit with which he had-no concern what- 
, ever, and had entirély neglected his duty - 


_‘towarda his nephew. The mere want of a 
‘formal order appointing Balaji as the 


plaintiff's guardian ad litem in the previous > 


. proceedings is no reason per se for holding 


that he ‘was not represented at all: cf. 
Walian v. Banke Behari Pershad Singh (4). 
` It. has been urged, however, that in any - 


_ event the findings of both the lower Courts 


` 


> 


| TaPage of 28 A, la. 


-ihat there “had been gross negligence on 
the 


part of the. plaintiff's, guardian Balaji, 
Gy 34 Ind. Cas, 231; 38 A. 339; 14 A‘ L. J: 401. 
y 1N. L. R. 128. - 
. ` (8) 28 A. 137; A. W. N. (1905) 229; 2 A. L. J, 615. 
- (4) 30 ©. 1021; 30 I. A. 182; 7 9. W. N. 714; 5 Bom, 
L. R. 822; 8 Sar. P. O. J. 512 (P. O.) 
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assuming him to be such, was sufficient to 
justify the conclusioni that the plaintiff had 
not, asa matter of fact, been represented - 
in the execution proceedings. The decision 
in Rashid un-Nissa v. Muhammad Ismail. 
Khan (5) is not peculiarly apposite in this 
connection. In that suit the minor had been 
a married woman; her 
Sister, who wag not the natural and: proper 
guardian. Here Balaji was the natural and 
proper guardian, whereas in the case quoted 
the person who acted as guardian was 
expressly disqualified under law from so 
acting. The decision of their Lordships ‘of 
the Privy Council in Partab Singh v. Bhabutt 
Singh (6) is even more inapposite. There 
it was found that the so called guardian had 
been introduced in the suit expressly to 
further the interests of the respondent and: 
very naturally, therefore, their Lordships 
were forced to the. conclusion that there 
had been no proper representation of the 
appellants. The decision in Pasumarti 
Payidanna v. Ganti . Lakshminarasamma’: 
(7) is also of no help whatever in the pre- 
sent case. In that suit the minorhad been 
impleaded as a major and this fact was 


“known at least to the two other defendants. 
-It obviously followed, therefore, that the . 


minor had to be held tohave been wholly 
unrepresented in the suit in question. Even, 
therefore, assuming that there had been 
gross negligence on the part of Balaji in- 
the representation of the minor, it seems to 
me utterly impossible to predicate that the 
plaintiff was not represented at all-in‘ the 
execution’ proceedings. : ` 
The various decisions quoted are really 
based on the fact that therein there was no 
representation of the minor. Here there 
was representation, although there thé re- 
presentation may have been faulty and 
indifferent. In Imam Din v. Puran Chand 
(8) Scott-Smith, J., held that where a decree 
has been made against a minor duly re- 
presented 'by his guardian and theminor ` 
attaining his majority seeks to set aside 
that decree by a separate suit, he can 
only succeed on proof of fraud or collusion. 


(5) 3 Ind. Cas. 864; 31 A. 572; 13 C: W. N. 1182; 10 
CO. 1. J. 318;6 A. L. J. 822; 11 Bom. L. R. 1925; 6 M.L. 
979,19 M. L. J.631;36L A. 168 (P. C) ` 

(6) 21 Ind. Cas. 288; 35 A. 487; 11 O, W. N. 1165; 
(1913) M. W. N. 185; 14 M. L. T. 299; 25 M. L. J. 492. 
LL A. L. J. 901; 16 O. 0. 247, 18 C. L. J. 384; 15Bom; 
L. R. 1001; 401. A. 182 (P. O). 4 

(7) 29 Ind. Cas. 314; 28 M. 1, J.525; 38 M. 1076. - 

(8) 55 Ind. Cas.-833; 1 L. 27; 84 P. L. R, 1920; 37 P, 
LW. R. 1820, ie Se : 
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on the partof his guardian. If the guardian 
merely neglected to support the case of the 
minor and there is nothing to show that 
he did so deliberately, that circumstance 
alone would not entitle the minor to avoid 
the operation of the decree. In the present 
case there is not the slightest reason for 
supposing that Balaji deliberately neglect- 
ed the interests of the minor.- There may 
have been negligence which entailed, for 
example, one application being dismissed 
in default ‘and another being similarly 
dealt with because of the failure to pay 
Court-fees. Moreover,in the present case 
so far as the orders, dated 30th July 1915 
and 27th August 1415, are concerned, it is 
extremely difficult to see how there can be 
any question of negligence: The connected 
applications were obviously fought out 
elaborately on either side, and in this con- 
‘nection it is regrettable that both the lower 
Courts have been extremely vague in their 
findings as to the negligence. There may 
have been negligence in respect of the 
applications dealt with in the orders, dated 
29th September 1914 and 4th December 
1914 (Exs. P-4 and P-6), but I utterly fail 

- to see how there has been any negligence 
in respect of three later applications. Tak- 
ing the applications as a whole it seems to 
me utterly impossible to come to the con- 
clusion that the plaintiff-appellant was not 
represented in the proceedings in question. 
In my opinion, therefore, s. 47, C. P.C., 
clearly applies in the circumstances of the 
case, and the orders Exs. P-9, P-12 and 
P-14, dated 26th February 1915, 30th July 
1915 and 27th August 1915, clearly bar and 
lock the door of the plaintiff's chance of 
success in the present suit. Indeed, from 
another point of view also the present suit 
was an utterly bopeless one. 4 

It has heen quite seriously suggested in 
the course of arguments on behalf of the 
‘appellants that the questions I am concern- 
ed with here do not relate to the execution, 
discharge or satisfaction of the decree. 

_ The decisions in Tallapragada Sundarappa 

vy. Boorugapalli Sreeramulu (9) and Bihari- 
singh v. Newalsingh (10) have been referred 
to in this connection. In the former case 
the questions raised in the later suit were 
held to be such as could not have been 
tried in execution, and the same was also 
true of the local case just quoted. The de- 


(9) 30 M. 402; 17 M. L. J. 288; 2 M. L. T. 360. ` : 
(592 78 Ind. Cas. 186; 20 N. L. R. 24; (1924) A. L R, 
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cisions already quoted in Imam Din v. 
Puran Chand (8) and Rashid-un-Nisa v. 
Muhammad Ismail Khan (5), can, of course, 
give the appellant no help in this connec- 
tion in view of my finding that he cannot be 
described as having been unrepresented in 
the execution proceedings, The decision in . 
Chunduru Ponniyya v. Rajam Viranna (11) 
relates to the question whether a person 
who has been impléaded as a minor defend- 
ant-in a suit can institute a fresh suit to 
set aside the previous decree on the ground 
of gross negligence, apart from fraud or 
collusion. In this : matter there is some 
diversity of opinion between several Indian 
High Courts, butas I have already shown, 
it is impossible to say in the present case 
that there was gross negligence in respect 
of each of the five applications, which is 
the object of this suit to impeach. More- 
over, even in this Madras case [Chunduru 
Ponniyya v. Rajam Viranna (11)]it was 
pointed out that mere omission ofa guar- 
dian to appear at the trial does not neces- 
sarily amount to gross negligence. If this 


were true of a mere non-appearance in the 


suit, it would possibly be even more true 
of amere omission to appear in execution 
proceedings. The decision in Sellappa 
Goundan v. Masa Naiken (12) is wholly in- 
apposite, for therein the guardian of the ` 
minor was found to have had an interest 
adverse to him.’ It, therefore, seems to me 
to be clear that the present suit is barred 
by s. 47 of the O. P. Q. i 


The question of limitation has been 
argued at some length before me. It has 
been urged that the lower Appellate Court 
was incorrect in applying Art. 12 thereto. ` 
It has been pointed out on behalf of the 
appellant that Art. 12 only applies if the 
sale is valid till it is set aside: cf. Khiarajmal 
v. Daim (13), and that it has no application 
to a case like the present where the appel- 
lant alleges that the execution proceedings 
were ultra vires and void: cf..Jwala Sahai ` 
v. Masiat Khan (14) and Nazar Ali v. Kedar _ 
Nath (15). For reasons already given, how- 


. (11) 70 Ind. Cas. 668; 45 M. 425; 15 L. W. 427; (1922) 
M. W. N. 213; (1992) A. I. R. M.) -273; 42 M. L. J: 429, 

(12) 76 Ind. Čas. 1018: 47 M. 79; (1923) M. W. N. 775; 
45 M. L. J. 675: 18 L, W. 838; 33 M. L. T. 126; (1924) 


-A.1. R. (M.) 297. 


(13) 32 C. 296 at p.312;9 O. W. N. 201; 2 A. D. 5.713 ° 
7 Bom. L. R. 1; 1 O. L. J. 584; 82 I. A. 23; 8 Sar. P. O, 
J. 734 (P. © 


L. 

(14).26 A Yus; A. W. N. (1904) 35; 1 A. L. J. 53. - 
(15) 19 A. 308; A. W, N. (1897) 71; 9 Ind. Dec. (N a) 
wn . 
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aver, it is impossible for me to hold that the 
appellant was not at all represented in the 
previous execution proceedings. Therefore, 
no question of these proceedings being ab 
initio void arises, Even, therefore, had 
the decision as to whether the plaintiff's 
suit could succeed or not depended on the 
mere question of limitation, I should have 
seen no reason for: differing from the find- 
ing arrived at by the lower Appellate Court 
on this point. f . 

‘There is, however, a further ground on 
which the present suit must be pronounced 
an utterly hopeless one, which was inevitably 
bound to fail. Even ifthe plaintiff could 
have got over the bars, which have been 
found to exist against him, both under s. 47 
of the C. P. C., and that of limitation, it 
would obviously. have been improper for 
any Court to have exercised its discretion 
in the direction of giving him the declar- 
atory decree which he seeks in the present 
case. It is impossible to take seriously the 
suggestion made on behalf of the appellant 
that the present suit is not one for setting 
aside a sale. If that is not the sole and 
primary object of the suit, then it is a mean- 
ingless one. The remarks of their Lord- 
ships of the Privy Council at pages 351* and 
352* of the decision in Malkarjun v. Narhari 
(16) are peculiarly pertinent in this connec- 
tion and have full application in the present 
case. What we have to decide in this case 
is what is the real nature of the suit, Most 
obviously the reply is that the real object 
of the suit is to set aside the execution sale, 
although a faint attempt is made to obscure 
this fact by merely asking a reliefthat the 
five orders we are concerned with should 
merely be declared to be null and void 
against the plaintiff. A Full-Bench of the 
Calcutta High Court in Sharoop Dass 
Mondal v. Joggessur Roy Chowdhry (17) 
remarked as follows at page 567+ thereof:— 


“As a general principle, in construing 
this Act of the Legislature we ought not to 
regard a case as coming under Art. 120, 
unless clearly satisfied that it does not come 
under one of the many articles dealing 
‘with specific cases. Further, if there be 
two articles which may cover the case, the 
one, however, more general and the other 
more particular or specific, as a principle of 

(16) 25 B. 337; 27 I. A.216;5 O. W.N. 10; 10M. L. 
J. 368; 2 Bom L. R 927; 7 Sar. P. O.J. 739 (P. C.). 

(17) 26 ©. 564; 30. W. N.'464; 13 Ind, Dec, (w. s.) 962. 
~ *Page of 25 B.—-[Hd.] i 

{Page of 25 C.—[Ed} 





construction the more particular and-speeific 
article ought to be regarded as the -one 
governing the case.” eee: 

I fully concur, therefore, with the find» 
ings of the Additional District Judge in 
paras. 10 and 11 of his judgment. 

From any and every point of view, 
therefore, the present suit was bound to 
fail. The appeal is accordingly dismissed. 
The appellant must bear the respondent's 
costs. Costs in the lower Courts as already 
ordered. f i ` 

G. R. D, Appeal dismissed, . 


—i eee 


MADRAS HIGH COURT. 
Sgoonp CIVIL APPEAL No. 1520 or 1922, 
April 29, 1925. 

Present:—Mr. Justice Phillips. _ 
M. R. RY. MANAVIKRAMA ZAMORIN 
RAJA AvercaL or CALICUT raroucs : 
K. SRINIVASA RAO Avgecat, 
ZAMORIN ESTATE COLLECTOR— 
. PuaIntirf—APPELLANT 


VETSUS 
P. VENKATAGIRI PATTAR AND OTHERS 
— DEFENDANTS — RESPONDENTS. 

Limitation Act (IK of 1908), Sch, I, Arts. 1423 143,. 
144—Assignment of lease—Forfeiture of lease— 
Suit for possession—Limitation—Civil Procedure Code 
(Act V of 1908), ss. 11, Expl. IV—Suit by lessee for _ 
renewal—Subsequent suit for possession by lessor~- ` 
Adverse possession, whether can be pleaded. : 

Article 143 of Sch. I to “the Limitation Act only 
applies to suits to enforce reliefs claimable by reason’ 
of forfeiture or of. breach of condition under a contract 
arid can only apply to suits brought against parties 
who have incurred that forfeiture er committed the 
breach. [p. 246, col. 1.] 

Where, however, a person holding under a lease 
containing conditions of forfeiture has assigned hig 
right to another person, a suit by the lessor against 
the assignee for recovery of property by reason of 
forfeiture or breach of conditions in the lease is not 
governed by Art. 143. The proper Article applic: 
able is 144 or 142, as the case may be. [ibid] 

Where an assignee from a lessee sues the lessor for 
renewal of the lease and fails, itis not open to him 
in a subsequent suiteby the lessor to plead title by 
adverse possession. Such a plea ought to have been - 
set up in the prior suit. [p. 246, col. 2; p. 247, col. 1.] 

Second appeal against a decree of the 
Court of the Subordinate Judge, South 
Malabar at Palghat, in A. S. No.9 of 1920 
(A. S. No. 1008 of 1920 on the -file of the ` 
District Court of South Malabar) preferred 
against that of the Court of the District 
Munsif, Alatur, in O. S. No. 26 of 1918. 

Mr. K. Kutti Krishna Menon, for the Ap-. 


pellant, 
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Messrs. A. Sirarama Menon and P..S. 
Narayanasami Iyer, for the ‘Respondents. 

JUDGMENT. >In this case the appel- 
lant-plaintiff demised the suit property to 
Krishnan Nayar..and Kunju Nayar on 
Adimayavana right on 7th April 1908. In 
1900, the lessees assigned their right to the 
first defendant and ihe father of the second 
defendant. Thelease contains a provision 
that on the expiry of. every 12 years a 


renewal fee of Rs. 125 shall be paid by the. 
lessee-.and further documents exchanged ` 


between the parties. Accordingly the as- 
signees brought a suit-in 1913 for renewal 
of the Adimayavana. lease and ‘for the 
acceptance of the renewal fee. It was then 
held that the Adimayavana lease, being 
inalienable, the- plaintiffs in that suit could 
not obtain’a valid assignment and, therefore, 
their suit was dismissed. The plaintiff now 
brings the present suit in 1918 to recover 
possession of the suit properties from the 
assignees and their representatives: The 
facts are all recited inthe plaint and the 
first’ prayer-in the plaint is “that a decree 


may be passed directing the defendants to. 


surrender the schedule items to the plaint- 
iff by. virtue of the Kaichit of 1073 describ- 
ed in para. 2 and on the strength of title, as 
the Adimayavana right has ceased.” Both 
the lower Courts have found that the plaint- 
is suit is barred by limitation, because 


` Art. 143 is applicable. That Article provides 


for a suit in which the plaintiff has become 


entitled topossession of immoveable pro-. 
perty by reason of forfeiture or breach of. 


condition, Had this suit been brought by 
the plaintiff against the lessees, Krishna 
Nayar and Kunju Nayar, the suit would 
undoubtedly have come under Art. 143, but 
as I understand that Article, it only ap- 
plies to suits to enforce relief claimable 
by reason of forfeiture or: of breach of 
condition under a contract and can only 
apply to suits brought against parties who 
have incurred that forfeiture or committed 


. the breach. .In the presenf case the defend- 
“ants are not parties to the lease-deed and 


have not.themselves-incurred any forfeiture, 
or ‘broken any condition in. a contract 
between ‘them and the plaintiff. It seems 
to me, therefore, that Art. 143 is clearly 
inapplicable. In fact when the plea of 
limitation was first raised in the defendants’ 
written statement, Art. 144 was relied on 
and that or Art. 142 is the Article which is 


` applicable. 


The contention is raised for the respond- 
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ents that they are taken by surprise by, this 
plea that Art. 143 is not applicable, but in- 
asmuch as the defendants did not plead 
this Articlein bar in the first Court and both 
in the grounds of appeal to the lower Ap- 
pellate Court and in the grounds of appeal 
to this Court, the point has been taken that 
Art. 143 is not applicable; and. inasmuch, 
as it was not in the first place the con- 


tention of the defendants that. Art. 142 is . 


applicable, this plea-of being taken by sur- 
prise cannot be upheld. f 

The question then remains whether the 
plaintiff's suit. is barred by Art, 144, in 


which case the period of 12 years begins 
when the possession of the defendants be” 


comes adverse to the plaintif. The defend- 


ants got into. possession by virtue of théir 


assignment from the original lessees, and 
the lessees were entitled to let anybody 
into possession during the terms of their 
tenancy which enured for at least 12 years’ 
During that period of 12 years from 1898, 


the possession of the defendants under the - 


lessees was , under the lessees who held 
under the plaintiff. There .can, therefore, 
be no question of the possession ofthe de- 
fendants i 
from the date of their assignment, It could 
only become adverse after, the 12 years’ 
lease had expired and the legal origin of 
their possession had changed. In that 
view this suit is within time. 


It is then contended that Art. 142 will 
apply and the plaintiff must prove that he 
has been dispossessed of the property 
within 12 yearsof the suit. During the 
12 years subsequent to 1898 the property 
wasin the possession of the defendants 
with the permission of the plaintiff's tenants 
and, therefore, it cannot be said that the 
plaintiff was dispossessed, for his. tenants 
were entitled to possession and could allow 
defendants to enter into possession. It is 
suggested thatthe defendants by reason 
of the assignment in 1900 prescribed for 
an, Adimayavana tenure as against. the 
original lessees.and also plaintiff. If that 
were,so, their. title had become. complete 
before the suit of 1913 was filed: Inas- 
much as that suit. was based on the allega- 
tion that the,defendants were the Adima- 
yavana tenants of theplaintiff, the plea 
that they had obtained such a right by 
adverse possession should have been plead- 
ed. Not having taken such a plea in that 
suit, the defendants are precluded under 


being adverse to the plaintiff’ 


` now. 
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Expl. IV. to s. 11, O. P.O. from raising it 


The plaintiff's suit seems to have been 
very inefficiently conducted in the lower 
Courts and a large number of issues have 
been framed which seem to be quite ir- 
relevant, in view ofthe fact that the plaint- 
iff does not claim by reason of any for- 
feiture incurred by the defendants.’ It-is, 
however, argued that there are other 
points in the.case which should be deter- 
mined and, therefore, I think it is advisable 
te refer the appeal back to the lower Ap- 
pellate Court for decision on the other 
point which it considered unnecessary to 
decide and any other points that legally 
arise. The view of the case set out here 
does not seem to have been pleaded de- 
finitely in the lower Courts and, therefore, I 
think that the respondents are entitled to a 
further hearing. 

I may also add that the plaintiff relies on 


` the breach of another condition in the 


Adimayavana lease,’ namely, that no re- 
newal fee was paid on the expiry of the 12 
years’ time and consequently he is entitled 
to recover possession of the property on 
that ground, 

I, therefore, set aside the decree and 
remand the case to the lower Appellate 
Court for further hearing and for decision 
in thelight of the above remarks on the 
other point or points which were not deter- 
mined before. Itis suggested for the re- 
spondentsthat additional evidence should be 
taken, but the respondents’ Vakil has been 
unable to point out in what respect evidence 


can now be admitted which should not- 


_ have been adduced in the Trial Court as the 


case was understood there. J leave it to the 
discretion of the lower Appellate Court 
to decide whether any additional evidence 
ig necessary. Costs of this appeal will 
abide the result. : 

Court-feeon the memorandum of appeal 
will be refunded to the appellant. 

V.N. V. 


N. H. Case remanded. 
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OUDH CHIEF COURT. 
SEcoND Civin APPBaL No. 313 or 1924. 
: December 5, 1925. 
Present :—Mr. Stuart, C.J. and ° 
Mr. Justice Misra. 
SHEO NANDAN AND OTARERS— 
* Puaintirrs--APPELLANTB* ` 
versus . : 
HIRA LAL AND OTAERS—DEFENDANT 
—-RgSPON DENTS. 
Adverse possession—Occupancy rights. - 
- Occupancy rights can be the subject of adverse pos- 
session. |p. 248, col. 2.] 7 
Madhavrao Waman Saundalgekar v. Raghunath 
Venkatesh Deshpande, 74 Ind. Cas. 362; 501. A. 255; 
23 Bom. L. R. 1005; (1923) M. W.N, 689; (1923) A," 
I. R. (P. O.) 205; 33 M. L. T. 389; 47 B. 798; 28 0. W, 
N, 857; 20 L. W. 218; 47 M. L. J. 248 (P, C.), disting- 
uished. cave" 
Appeal against a decree of the Addi- 
tional Subordinate Judge, Lucknow, dated , 
the 10th May 1924, confirming that of the 
Munsif, Havali, Lucknow, dated the 31st 
May 1923. 
Mr. Ishri Prasad, for the Appellants. 
Mr. Daya Kishan Seth, for Respondent 
No. 1. 


JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiffs-uppellants 
against the defendants-respondents for 
possession of two plots of land No. 400, 
measuring 8 biswas and No. 444 measuring 
16 biswas 15 biswansis situate in village 
Sarawan Farindpur, District Lucknow. 

The facts of the case are that one Baryar, 
the grandfather of the plaintiffs-appellants 
got a decree for ‘kabzadarv’ rights in respect 
of these plots from the Settlement Court on 
the 29th of May, 1889 that the plaintiffs 
claiming to be the heirs of the said Baryar, 
alleged that they are entitled to those 
plots, that the defendant has been in wrong- 
ful possession over them for along time 
and that when they asked him to de- 
liver possession to them he refused to do 
so on the ground that he was a mortgagee 
of the land. The plaintiffs further.claimed 
that they shoulg be allowed to redeem in 
case the mortgage was established. The 
defendant denied the plaintiffs’ title and. 
contended that he had purchased the plots 
at a Court-sale and had become owner of 
‘kabzadari’ rights by adverse possession. 
He also denied the mortgage set up by the 
plaintiffs. IN 
- The Trial Court, the Munsif of Havali, 
Lucknow, in having arrived at the findings 
that the plaintifis had failed to prove the 
mortgage set up by them and that the de. 
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fendant had established his adverse pos- 
session, dismissed the plaintiffs’ suit, 

On appeal the learned Additional Sub- 

ordinate Judge, Lucknow, has confirmed 
those findings and dismissed the plaintiffs’ 
appeal. : 
The plaintiffs have now come to this 
Court in second appeal and the contention 
raised by the learned Pleader on their be- 
half is two-fold. ‘Firstly, that Baryar, the 
grandfather of the plaintiffs, had acquired 
occupancy rights through the Settlement 
Court and that the plaintiffs, as his grand- 
sons, are now entitled to those rights. 
Secondly, that the defendant being in pos- 
session as mortgagee cannot plead adverse 
possession in his favour in regard to occu- 
ancy rights and that, therefore, the plaint- 
iffs be decreed possession of the land on 
condition of their paying to the defendant, 
the mortgage money. The case originally 
came before one of us sitting singly and it 
has now been put up-before us on a refer- 
ence by him to a Bench. 

As to the first point it appears to us to 
be clear that the rights conferred by the 
Settlement decree, dated the 29th May 1869, 
a copy of which is on the record and is 
marked Ex. l are the -occupancy rights as 
contemplated by s. 5 of the Oudh Rent Act 
(Act XIX of 1868), which was the Act then 
in force. The Settlement Officer has clearly 
stated in his judgment that the ancestors 
of Baryar were owners of the village within 
the period provided in the said séction, 
and that they lost the village owing to the 
. taluqdar having forcibly made it a part of 
his estate. The said officer also allowed 
Baryar a deduction of 12 per cent. from his 
rental. There can under the circumstances 
be no room for doubt that the intention of 
the Settlement Officer was to confer on the 
| ancestor of the appellants, occupancy rights 
as stated in s.5 ofthe said Act. The said 
rights béing heritable the appellants would 
be entitled to them. . 

As tothe second point, we might state 
that the mortgage set up by the appellants 
has not been proved. This being a find- 
` ing of fact we cannot interfere with it in 
_ second appeal. 

` It, therefore, remains a matter hidden in 
obseurity as to how the defendant came in 
possession of the land in dispute. It may 
have been that Baryar was ejected from 
his holding and the taluqdar recognized 
the respondent as the occupancy tenant of 
the land, In the khasra of the last Settle- 
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ment of the District prepared in 1304 Fasli 
the defendant is shown as the ‘kabzadar’ of 
one plot and as the purchaser of the other, 
and this record has been continuously kept 
up since then. . We have been informed 
during the course of arguments that no 
sale-deed had been executed by Baryar in 
favour of the defendant, but that he pur- 
chased those rights at an auction sale. It 
is, therefore, clear that the defendant does 
not hold the land under Baryar or the 
plaintiffs. If the alleged mortgage in 
favour of the defendant had been establish- 
ed, it appears to us, in that case it-should 
not have been possible for the defendant 
to have successfully set up an adverse title 
to himself, but the finding of the Courts 
below on this point is against the appel- 
lants. If Baryar, the ancestor of the plaint- 
iffs, lost possession long ago and they have 
not been in possession at any time during 
the course of 12 years prior to the institution 
of the suit, they, in our opinion, cannot be 
allowed to recover the land in dispute from 
the defendant on the mere allegation that 
at one time it was the property of their 
grandfather. wa 

An argument is put forward before us to 
the effect that the occupancy rights .cannot 
be lost by adverse possession for more than 
12 years and in support of it reliance is 
placed on a ruling of ‘their Lordships 
of the Privy Council reported in Madhav- 
rao Waman Saundalgekar v. Raghunath 
Venkatesh Ceshpande (1), which relates 
to ‘watan lands usually fund in ‘the 
Bombay Presidency, Their Lordships ob- 
served in that judgment that it, was some- 
what difficult to see how a title with regard 
to ‘watan’ land could be created by adverse 
possession for more than 12 years when 
the alienation of such land was prohibited 
in the interest of the State. We have given 
our best consideration to this point and it 
appears to us that the tenure of the ‘watan’ 
lands is quite different from the tenure cf 
the occupancy lands, Under the Bombay Act 
(Act III of 1874) ‘watan’ lands are lands held 
or assigned for the purpose of providing 
remuneration for the performance of the 
duties appertaining to a hereditary office, 
such office meaning ‘an office held here- 
ditarily for the performance of duties con- 
nected with the administration or collection 


(1) 74 Ind. Cas. 362; 50 I. A. 255; 25 Bom. L. R. 
1005; (1923) M. W. N. 689: (1923) A. I. R. (P. Ò.) 205; 
33 M. L. T. 389; 47 B. 798; 28 C, W. N. 857; 20 L.W, 
248; 47 M. L, d, 248 (P. G.) 
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ofthe public revenue or with the village 
Police, or with other similar matters. Under 
these circumstances it-would be impos- 
sible to allow rights in ‘watan. lands’ to be 
capable of being acquired by adverse pos- 
session ; to do so would mean conferring a 


hereditary office, rights and the privileges - 


attached to it by means of adverse - pos- 
session. We, therefore, are of opinion that 
the principle enunciated in the said ruling 
is inapplicable to the facts of the present 
case. : 

“We are, therefore, of opinion. .that the 
plaintiffs’ suit was rightly dismissed by the 
Courts below, and we hereby dismiss the 

_ appeal with costs, 
N. H. _ Appeal dismissed. 


pa 


MADRAS HIGH COURT. 
APPBAL AGAINST ORDER No. 434 or 1924. 
September 29, 1925. 
Present:—Mr. Justice Devadoss and _ . 
: . Mr. Justice Waller. eeo Ty A 
AKELLA RAMASOMAYYAGULU AND 
OTHERS—PETITIONERS—A PPELLANTS 
ont versus : é 
Tae OFFICIAL RECEIVER, GODAVARI, 
RAJABMUNDRY— RESPONDENT. 


Provincial Insolvency Act (V of 1920), s. p—Hindu, 


father adjudicated insolvent— Objection of sons to sale 


by Recetver—Order for sale without deciding rights of 


parties, whether proper. 

Where a Hindu father is adjudicated an insolvent 
and the sons apply to the Court objecting to the sale 
of thé. entire family properties advertised by” the 
Receiver on the ground that they were divided and 
that their share ought not to be sold, the Court ought 
not to allow the insolvent's interest in the property 
to be sold leaving it to future litigation to determine 
the rights of parties. 

The Official Receiver has the power under the Pro- 
vincial Insolvency Act to sell the shares ofthe sons 
toa Hindu insolvent unless the sons make out that 
their shares are not bound to liquidate the debt con- 
tracted by their father. The Court, therefore, ought 
to inquire and decide on the rights of parties. 
~ Appeal'against an order of the District 

. Court,. Godavari at Rajahmundry, dated 
the 28th October 1924 and made in I. A. No. 
524 of 1924 in I. P. No. 30 of 1923. - 

Mr. P. Satyanarayana, for the Appellants. 

Mr. D. Appa Row, for the Respondent, 

JUDGMENT.-—The appellants are the 

` sons ol the insolvent. They applied to the 
. lower Court for-stay of sale advertised to be 
held on 29th August 1924 by. the Official 
Receiver of Godavari on the ground that 
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they were divided from the insolvent and 
that their shares should not be sold. The 
learned Judge has not considered ‘the quest 
tion whether the shares of the appellants 
are liable to satisfy the debts of the insolv- 
ent. He has allowed the Official Receiver 
to sell the insolvent’s interest in the pro- 


‘perty leaving it to future litigation to 


determine the rights of the parties. We 
consider in a case like this it is not 
proper that the insolvent’s property should 
be. sold when there is a cloud on the title 
which could be removed by a proper ` 
proceeding under s: 4 of the Provincial 
Insolvency Act. We, therefore, set aside 
the order and direct the District Judge 
to restore the application to. file and 
treat it`as an application under s.4 of the 
Act and dispose of it according to law. The 
Official Receiver has the power under the 
Act to sell the ‘shares of the sons of the 
insolvent and it would be for the sons tu. 
make out that their shares are not bound 
to liquidate the debt contracted by their 
father. f 4 

Costs of this appeal will abide the 
result. - : 
vV. N. V. 
N. H. Order set aside. 


LAHORE HIGH COURT. 
MISCELLANEOUS Orvit Case No, 655 or 1923, 
January 20, 1925. 
Present:—Mr. Justice Broadway and 
Mr, Justice Zafar Ali, 

Inthe matter of ASSESSMENT oF Income Tax ` 
oN Messrs, ISHAR DAS DHARAM 
CHAND or KATRA AHLUWALIAN, 
AMRITSAR—PETITIONERS, 

Income Tax Act (XI of 1922), ss. 9, 66~-Applica- 
tion to Income Tax Commissioner—Application to 
High Court—Reference by Commissioner—All points 
in case, whether to be stated—Loss incurred by standing 
surety—Loss in business. 

The application under s. 66 (2), Income Tax Act, to 
the Commissioner’ ot Income, Tax should state the 
questions of law which the petitioner desires to be 
referred to the High Court. Inthe same way the 
application under s. 66 (3) to the High Court should 
also specify the question or questions of law which 
the applicant considers ought to have been referred 
to the High Court by the Commissioner. If only one 
of several questions raised before the Commissioner 
is raised in the application to the High Court under 
s. 66 (3), no objection can be taken to the course, if 
the Commissioner confines his reference to that point 
alone. [p. 251, col, 1.) ` ° 

A loss incurred by a firm on account of standing 
surety for another firm, is not loss incurred in con- 
nection with their business, and cannot be deducted 
in assessing the Income-tax. [p. 250, ool. 2] 7 
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Application under s. 66 (3) of the Indian 
Income Tax Act XI of 1922. 
Lala Badri Das, R. B., for the Petitioners. 
Kanwar Dalip Singh, Government Ad- 
vocate, for the Respondent. 


JUDGMENT. 

Broadway, J.—A joint Hindu family 
carrying on business under the style of 
Ishar Das-Dharam Chand in Amritsar and 
elsewhere, was assessed to income-tax by 
the . Income Tax Officer on the 28th of 
“March 1923. It was found, after what ap- 
pears to have been a very full enquiry, that 


the income of this business, liable to taxa-_ 


tion amounted to over alac. The assessee 
then undertook to pay tax on a round sumi 
of one lac, This offer was accepted by 
the Income Tax Officer and the assessment 
was made accordingly. The firm then 
petitioned the Assistant Commissioner of 
of Income Tax. The Assistant Commis- 
sioner, after going thoroughly into the points 
raised, upheld the assessment of the Income 
Tax Officer. Thereupon Messrs, Ishar Das- 
‘Dharam Chand moved the Income Tax 
“ Commissioner under s. 66 (2) of the Income 
Tax Act and raised the following points :— 

(1) That the rejection of the statement 
of accounts submitted by the petitioner is 
opposed to law. D 

(2) That the assessing authorities were 
not justified in applying a fiat rate of 
5 per cent. to determine the assessable in- 
come, : 

3) That the refusal to allow a loss of 
Rs. 25,000 incurred in Bombay as a business 
deduction was illegal. 

-(4) That the petitioners being members 
of an undivided family were entitled to a 
reduction of Rs. 75,000 for purposes of 
super-tax. It was asked that these questions 
of law be referred to the High Court. The 
Income Tax Commissioner allowed the 
prayer as to the reduction of Rs 74,000, for 
purposes of super-tax, but declined to 
refer the case to this Court on the ground 
that no questions of law were involved. 

The petitioners then came up to this 
Court under s. 66 (3) of the Income Tax 
Act and asked this Court to take the action 
provided for by that sub-section in connec- 
tion with the deduction of Rs. 25,000 refer- 
red to in the third ground mentioned above. 
This Court not being satisfied with the 
correctness of the Commissicner’s decision 
required him to state the case and to refer 
it. The Income Tax Commissioner there- 
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upon stated the case. He pointed out 
that the direction of this Court did not - 
confine the statement of the case-to the 
only point raised before the Court and, . 
therefore, he stated the case relating to the 
three points, Nos. 1, 2 and 3, raised before 
him. Before us the case has been argued 
on behalf of the petitioners by Mr. Badri 
Das, while the learned Government Advo- 
cate has addressed us on behalf of the 
Commissioner. 

Mr. Badri Das has addressed us on two 
points only. He has urged (1) that the. 
applicatioh.of a flat rate was without any 
material on the record and was, therefore, 
erroneous and illegal, and: (2) that a sum 
of Rs. 25,000 should have been deducted. 
from the total income and treated as a loss. 
The second point is the point which was 
taken in the petilion to this Court. : 

It appears thatthe petitioners have gota 
branch of their business at Bombay. There - 
they stood surety foranother frm. That firm 
became insolvent with the result that the 
petitioners had to pay thesum of Rs. 2,5000. 
It has been held by the Income Tax Officer 
that the loan for which the petitioners 
stood surety had nothing whatever to do 
with the petitioners’ business. The peti- 
tioners stood surety in order to do friends 
It is unfortunate that 
they have been called upon to pay up for 
their friends, but inasmuch as this stand- 
ing of surety was not inthe course of the 
petitioners’ business, it cannot be said that 
the loss was incurred in connection with 
the petitioners’ business, The refusal to 
allow this amount to be deducted from the 
total assessable income was, therefore, per- 
fectly correct. i 

As to the first point the learned Govern- 
ment Advocate urged, firstly, that inasmuch 
as the only point raised before this Court 
by the petitioners was that relating to the 
deduction of Rs. 25,000 the statement of 
the case in so far as it related to any other 
points was unnecessary. In the alternative 
he contended that the decision on that 
point was one of fact and that the applica- 
tion of a flat rate was justified. The langu- 
age of s. 66 (3) is wide and itis not easy 
to say whether it was the intention of the 
Legislature that this Court should confine 
itself to the points raised before it, or 
whether the raising of one point in the 
application to the Court would necessitate - 
the statement of all the points raised before 
the Commissioner although not pressed in 
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_ the application to this Court. Under s. 66 
(3) an agsessee may apply to the Commis- 
sioner “requiring | him to refer to the High 
Court any, question of law arising out of 
such order, and the Commissioner shall, 
within one ‘month of the receipt of such ap- 
plication, draw up a statement of the case 


and refer it with his own- opinién thereon © 


to the High Oourt.” If the Commissioner 
. Tefuses to do this on the ‘ground that no 
question of law arises the assessee may 


under s.66 (3) apply te the High Court - 


and the High Court, if it is not, satisfied 
ofthe correctness of the Commissioner's 
decision, may require the Commissioner to 
state the case and to refer it, and, on 
receipt of any such requisition, the Com- 
missioner shall state and refer the case 
accordingly. 

It seems to me that the application under 
s.66 (2) to the Commissioner should state 
the questions of:law which the petitioner 
desires to be referred to the High Court 
and lam also inclined to the view that the 
application under s. 66 (8) should also 
specify the question or questions of law 
which the applicant considers ought to 
have been referred to the High Court by 
thé Commissioner. In the present case 
three points were taken before the Com- 
missioner in the application under s. 66 (2). 
One question alone was raised in the ap- 
plication to this Court’ under s. 66 (3), 
and it seems to me that had the Commis- 
sioner confined his reference to the point 
raised before this Court, objection could 
not have been taken to his action. As he 
has, however, stated the case on the other 
question I think it necessary to dispose of 
it. 

In this connection an examination of the 
proceedings shows that the enquiry was 
not a cursory or a summary one. The 
Income Tax Officer called for the aecounts 
and after an examination of them, as well 
as of an auditor's report based on them 
came to the conclusion that they were not 
‘reliable. This undoubtedly is pure ques- 
tion of fact. -The Income Tax Officer then 
after a consideration of the dealings ac- 
cepted the turnover as shown by the peti- 
tioners and came to the conclusion that a 
flat rate of 5 per cent. was a reasonable 
amount to fix. His finding that a profit 
had been made is also a question of fact 
and the assessment based on a5 per cent. 
flat rate cannot be regarded as unreason- 
able. Further, in the present case it will 
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be seen that the petitioners themselves 
offered to pay on one lac, and I would, 
therefore, hold that the conclusions arrived 
at by the Income Tax Officer are correct 
and. would dismiss this application with ` 
costs. i 
“ Zafar Ali, J.—I concur. 

N. H. Application dismissed 


CHENNA CHETTI. 





MADRAS HIGH COURT. 
Civit Revision Patrrion No. 1036 
oF 19 3. 

October 14, 1925. 
Present:—Mr. Justice Phillips. 
SRINIVASA CHETTI— PETITIONER 
Versus 

CHENN A CHETTI (DEAD) AND OTHERS 

—RESPONDENTS. 

Surety, jelase of—Miseonduct of party. 

A surety to the Court for a party to the suit under- 
taking to discharge a certain obligation in the event > 
of the suit being decided in a certain manner is not 
entitled to be discharged from his obligation under 
the surety bond on account of any alleged misconduct 
of such party, whatever remedy the surety may have 
against the party himself. 

Bai Somi v. Chokshi Ishvardas Mangaldas, 19 B. 245; 
10 Ind. Dec. (xN. s.) 166, relied on. 


Petition, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act,. 
praying the High Court to revise the order ` 
of the District Court, Salem, dated the 26th 
March 1923, in I. A. No. 24 of 1923 (in O. 8S. 
No. 14 of 1912) in O. S. No. 7 of 1915 on 
the file of the Court of the Subordinate 
Judge, Salem. 

Mr. A. Ramachandra Iyer, for the Peti- 
tioner. 

Mr. N. C. Vijiaraghavachari iar, for the. 
Respondents. 

JUDGMENT.—The petitioner stood 
surety in a sum of Rs. 4,000 for the re- 
spondent who undertook to re-pay toaminor 
his share of an estate in case the Court 
declared that thè minor had been validly 
adopted. The petitioner subsequently ap- 
plied to be released from his obligation 
under the bonds and that the bonds should 
be cancelled. The District Judge has held . 
that he cannot be released from his obliga- 
tions unless and until he finds some one 
else willing to offer security. , 

It is now contended that it is not the 
petitioner’s duty to find another security 
but it is the respondents duty either to 
pay up thé whole amount for which the 
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security is given or to produce some other 
security. This ignores the contract entered 
into by the petitioner that he would be 


responsible until a certain specified time’ 


for any loss that might be incurred by 
‘the minor during that period and that 


contract cannot - be set aside at the mere. 


wish of the petitioner. It is possible that 
he may have some remedy against the 
respondent if he can prove the misconduct 
alleged, but he has contracted both with 
the respondent, and with the Court 
that he will carry out a certain promise, 
namely, to-pay Rs. 4,000 if default is com- 
mitted by the respondent. It is nut for 
him ‘to say that he will or will not dis- 
charge this obligation and, therefore, I 
think that.the District J udge was right in 
dismissing his application. 
this connection to a case reported in Bai 
Somi v. Chokshi Ishvardas Mangaldas (1) 
which supports my view. 
V. N. V. Petition damad. 


N. H. 
(1) 19 B. 245; 10 Ind, Dee. (N. s.) 166. 





‘LAHORE HIGH COURT. 
LETTERS Patent ApPPRAL No: 38 or 1924, 
January 21, 1925 
Present: -Sir Shadi ‘Lal, KT., Chief 
Justice, and Mr. Justice LeRossignol. 
DIN MOHAMMAD AND 4noTurr— 
DEFENDANTS—APPELLANTS 
VeETSUus 
Musammat MATAB BIBI—Prarntier— 


RESPONDENT. 
Custom—Succession —Diversion.o f ancestr al property 


. —Natinetion of lineal descendants—- Reversion. 


On the lineal descendants of the person, in whose 


‘favour a diversion of ancestral land had been made, 


_ dying out, the land reverts to the male heirs of the 


last owner before the diversion, and not to those of 


“the person who received the land from him. 


Sita Ram v. Raja Ram, 12 P.eR. 1892, followed. 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Martineau, dated the 
9th January 1924, in Second Appeal No. 
952 of 1920, reported in 89 Ind. Cas. 35], 
reversing the decree of the District Judge, 
Lahore, dated the 2nd March 1920. 

Lala Shaukat Rat, for the Appellants. 

Sheikh Niaz Ali, "for Mr. M. Obedullah, 
for the Respondent. 


JUDGMENT.—The following. 
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. I may refer in ' 


pe- . 
digree table explains the relationship of 


s 
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the various persons - concerned in this 
case:— 3 ` 
MAHI 2 
EEE EE N EEA 
f i } 
Chiragh ae : 
Din Muhammad. 
Musammat Talia Bibi~Shahab DESM aana 
an 
Muhammad Din. “Musamiat stbhtab Bibi, 
(plaintiff. : 


Tt is common ground that the land which 
is the subject-matter of controversy in this 
suit, was the ancestral property of Chiragh, 
an Arain of Mauza Nawankot in the Lahore 
District and that on his death his daughter 
Musammat Talia Bibi succeeded. to. ‘the 
estate’ in.preference to his brother Amir. On 
Musammat Talia Bibi’s death the property 
was inherited by herson Mubammad Din. 
Muhammad Din has died, and the question 
for determination is whether his half sister 
Musammat Mehtab Bibi is entitled to suc- 
ceed to the property as against Amir, the 
brother of Chiragh who was the original 
owner thereof. 

It will be observed that neither of the 
parents of Musammat Mehtab Bibi had any 
connection with the land. The question is 
not whether among the Arain. there is a 
custom allowing a half sister to succeed to 
the estate of her half brother, but. whether 
the property, which has been allowed to 
pass out of the possession of the male heirs 
of the original proprietor into the possession 
of a daughter's son, should'not revert to the 
heirs of the last owner before the diversion. 
The rule enunciated by the Full Bench in 
Sita Ram v. Raja Ram (1) is.to the effect 
that on the lineal descendants of the person 
in whose favour a diversion had been made’ 
dying out the land reverts to the male 
heirs of the last ownér before the diversion 


‘and not to those of the person who received 


the land from him. In view of this ruling, 
which has been. repeatedly affirmed in 
subsequent judgments, wé have. no hesi- 


‘tation in holding that Musammat Mehtab 
-Bibi has absolutely no title .to the pro- 


perty. 
We accordingly accept the appeal and 
setting aside the judgment of the Single 


‘Bench, dismiss the suit with costs through- 
out. 


"oN. Aes 


Appeal accepted, 
(1) 12-P. R. 1892. E 
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RANGOON HIGH COURT. 
First Civit Aperan No. 166 or 1924. 

May 5, 1925.. 
Present:—Sir Sydney Robinson, Kr., Chief 
Justice, and Mr, Justice Maung Ba. 
‘MAUNG BA THEIN—Derenpant— 
APPELLANT 


3 versus 
MA THAN MYINT AND OTAERS—PLAINTIFF3 - 


= " — RESPONDENTS. ` . 
Civil Procedure Code (Act V of 1908), O. VI, r. 17— 
Amendment of plaint—Causes of action, different— 
Buddhist Law, - Burmese—Adoption—-Kittima and 
` Appathitta forms—Claim based on kittima adoption, 
failure of—Appathitta adoption, whether can be 
allowed to be set up. 

A plaintiff must be confined to the case that he sets 
up in his pleadings, or to a case which is consistent 
with those pleadings. [p. 254, col. 1.]- 

Amendment of pleadings is a matter for the dis- 
cretion of the Court and that discretion must be exer- 
cised with regard to all the facts and circumstances 

ofthe case, [ibid.] 


The causes of action on which a person can claim. 


to be a kittima or an appathitta son are widely 
different, and different considerations . govern the 
quontion of these two distinct forms of adoption.[p. 254, 
col. 4.) 

Where a plaintiff comes into a Court on the basis 
of a kittima adoption and fails to prove the case set 
up by him, he cannot be allowed to amend his plaint 

80 as to base his claim on an appathitta adoption, ibid.] 


First appeal against a ‘decree- of. the 
Original Side of this Court, in Civil Regular 
No, 423 of 1923. ; 

Mr. Kyaw Din, for the Appellant. 

Mr. Higinbotham, for the Respondents. 

JUDGMENT.—The plaintiff sued 
claiming to be the kittima adopted son of 
U Myat San and Daw Lay. He prayed that 
the estate be administered under the orders 
of the Court. On three occasions in the 
plaint, he set out the fact of a kittima adop- 
tion. Thera was no alternative prayer 
made as an appathitta son. Thedefendants 
also relied on a kittima adoption. 

Two issues were drawn, namely:— 

(i) Was the plaintiff the kittima son of 
z Myat. San and Daw Lay, or Daw Lay 
alone? - - 


and, 
- (ii) If the first issue is decided in the 
affirmative, was the first defendant the 
kittema daughter of U Myat San and Daw 
Lay, and were the second and third defend- 


ants kittima son and daughter respectively . 


of Daw Lay? .: -- . 

' The learned ‘Judge in the Court below 
held that the plaintiff had failed to prove 
the kittima adoption and, therefore, did not 
consider it necessary.to decide.the second 
issue, wi va 
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In this appeal, it is admitted that it is im- 
pussible to contest the finding of the Court- 
below that the plaintiff was not the kittima 
son he claimed to be; but it is sought to 
obtain leave to amend the plaint by insert- 
ing an alternative claim as an appathilia 
son, and we have heard Counsel, in the first 
instance, on the question whether such an 
amendment can be allowed at this. stage. 

We have been referred to a number of 
authorities on the matter. 7 

In the case of Maung Aing v. Ma Kin (1), 
the Judicial Commissioner of Upper Burma 
expressed an opinion that such a procedure 
was questionable. It- was not; however, 
necessary in that case to decide the point. 

In Ma Sa Yi v. Ma Me Gale (2) Mr. Justice 
Birks did not decide the point, because, 
even if the plaintiff established her position, 
as an appathitta daughter, she was not 
entitled to any’share. Mr. Justice lox 
laid down in that case that the plaintiff 
made no alternative claim upon the basis 
of her being an appathitta daughter, and 
that, consequently, he did not think it 
necessary to consider what her rights to 
share in the inheritance possibly might be, 
if she had made -such.aclaim, The Court 
was Clearly opposed to allowing any amend- 
ment, ' 

In the case of Maung Tha So'v. Maung 
Lu Pe (3), the late Sir Maung Kin definite- 
ly held that a plaintif who sued asa 
kittima son, but made no alternative claim 
as an.appathitta, cannot be allowed to 
make the alternative claim for a first time 
in appeal. oe 7 

That decision was followed bya Bench 


- of the late Chief Court in the case of Shwe 


Kin v. Maung Sin (4). In that case the ap- 


“pellant's Counsel, who appeared at the hear- 


ing of the appeal, asked to be allowed to 
make a claim asthe children of an appa- 
thitta daughter; and the learned Judge, 
after referring to the case last cited, said- 
that he had no reason to change his views 
on that point.” Mr. Justice Rigg must be 
presumed to have concurred in this view. 

We were next referred toa Single Judge 
judgment by Lentaigne, J., in Maung Gye 
v. Maung Aung Pyo (5), in which the plaint- 
iff-claimed to be entitled to the estate, as a, 
cousin and the nearest surviving :relation 
- (1) 1 Ch. T. L. C. 157, 
” :(2) 7 Bur. L. R. 295. a 

(3) 41 Ind. Cas. 749; 11 Bur. L. T. 246.. ° 

(4) 87 Ind. Cas. 673; 10 L. B. R. 376. h 

5) 85 Ind, Cas, 286; 2 R. 6ll at p. 669; (1925) A; I, Ry. 
RY 178, g 
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. of one Ma Pu. The defendant, who was. a 


more distant relation, contended that he 
was the kitttma adopted son of Ma Pu. 
The learned Judge said: 

“Thelearned District Judge, has, however, 


` overlooked the fact that Maung Gyi is a 


defendant, and that .in that case it is not 


_ a question of altering the cause of action 


’ 


in the suit. The cause of action of the 
plaintiff-respondent remains the same whe- 
ther the defence is based on a claim to a 
kitttma adsptionor to an appathitta adop- ` 


“tion and the question which the Court has 


to decide is whether the plaintiff is entitled 
to relief against the defendant. Even on the 


`- admissions of the plaintiffin his evidence in 


_ sary for that purpose. 


this case, it is apparent that the plaintiff had 
in effect recognized Maung Gyi as an heir 


` of Ma Pu after her death and had consent- 


ed to’ Maung Gyi incurring all the funeral ` 
expenses and mortgaging the house if neces-’ 
It is clear, therefore; 
that it would be most inequitable to allow 
the plaintiff to take the whole estate and to 
deprive the defendant of his right as heir‘ 


_which is shown to have been recognized 


even on the admissions of the plamtiff in 


- addition to depriving the defendant of all 


rights to re-imbursement of the funeral ex-' 
penses, etc.” . h è 

He draws a distinction between the case 
of a plaintiff being ‘allowed, at the last 
moment, to amend his plaint, and a defend- 


„ant being allowed to amend his written 
. Statement. 
. Special circumstances in that case, which 


He also found that there were 


made it equitable to allow the amendment 


_ prayed for. That case is clearly distinguish- 


able from the present one. 

‘It has been often laid down that the 
plaintiff must be confined to the case that 
he sets upin his pleadings, or to a case which 
is consistent with those pleadings. While 
the right of amendment has ‘been largely 


‘increased in the new (Jode—and amendment 


isnow much more freely granted—it re- 


“ mains ‘a matter for discretion, and that dis- 


cretion ‘must be exercised with regard to 
all the facts and circumstances of the case. 
In this case, the’ plaintiff deliberately 


` chose fo take his stand on the allegation 


that he was the kittima adopted son. He 


|, madé no effort to set up any other claim, 
“and hé claimed'to be entitled'to the whole 


of the estate. Having gone to trial on that 
issue, gnd there being no question raised of 
an appathitta adoption, the’ -cross-examina- 
tion of the witnessés for the plaintiff and 
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examination of thé witnesses for the defend- 
ants.were confined to that claim. 

Moreover, it is established—and admitted 
—that there were no special circumstances 
in that case whatsoever; and, if we were.to 
allow an- amendment, and remand. the case 
to the Court of first instance, we should 
practically be ordering a new suit to be 
commenced afresh and tried’ from the be- 
ginning. . 

There is ample authority for holding that 
the causes of action, on which the claims 
to be a kittima or an appathitta son are 
based, are widely -different. Different con- 
siderations govern the’ question of these 
two distinctforms of adoption. Weshould 
not only be allowing the. plaintiffy. who 
has deliberately chosen his line of attack 
to alter his claim to one of a different 
character, but we should be allowing him to 
do so as a last hope, whén’ he has entirely 
failed to establish the- case with which he , 
came to Court. : 

In our opinion, therefore, we. should not 
permit the plaintiff to amend his pleadings 
now. 

This appeal, therefore, fails; the..decree 
of the Court below will be confirmed, and 
the appeal dismissed with costs throughout. 

Z. K. . Appeal dismissed. 


LAHORE HIGH COURT. 
MISOELLANEOUS Civiu APPRAL No:.1385 
or 1921. 
July 21, 1924, 
Present :—Mr. Justice Zafar Ali and 
Mr. Justice Martineau. 
BANU MAL-—JUDGMENT-DEBTOR—- 
DEFENDANT——ÅPPELLANT 
Versus 
PARAS RAM AND OTHERS—DECREB-HOLDERS 
k —PLAINTIFFS—- RESPONDENTS. 
Civil Procedure Code (Act V of 1908), 0. XXXIV, 
rr. 4, 5—Composite decree for sale of mortgaged pro- 


- perty and realisation of decree from. person. and pro~- 


perty of judgment-debtor—Absolute decree, whether 
necessary—Eaxecution—Objection not taken, effect of— 
Application for sale, effect of. 

A preliminary decree under r.4 of O. XXXIV of 
the C. P: ©. for the sale of mortgagéd property cannot 
be executed unless -made absolute ‘under r. 5 -of the 
Order. Rule 5, however, does not apply toa decree’ 
which does not conform to -the provisions of r. 4 of 
O. XXXIV. [p. 255, col. 2.] ; 

A decree directing that if the decretal amount ig 
not paid within a certain period, the decree. shall be 
realised by the sale ofthe hypothecated property and 


2 
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(92 1. 0. 1986] 


in case that is not sufficient, from the person and 
property of the debtor, is not a preliminary decree for 
sale under r. 4 of O. XXXIV, C. P. C., and is capable 
of execution. [p. 255, col. 2.] A 

Even though a relief may not have been granted 
by the decree, yet ifin execution proceedings a Court 
holds that a party is entitled to such relief under the 
decree, itis not open to the parties afterwards to 
contend that no such relief has been awarded and the 
matter is res judicata. [p. 256, cols. 1 &2.] 

After a preliminary decree for sale has been pass- 
ed, an application by the decree-holder for sale of the 
property may betaken to be an application for an 
order absolute for sale. [p. 256, col. 2.] 


Miscellaneous second appeal from an 
order of the District Judge, Ambala, dated 
the 31st March 1921, reversing that of the 
Senior Sub-Judge, Ambala, dated the 15th 
June 1920. i 

Mr. Shamair Chand and Bakhshi Tek 
Chand, for the Appellant, 

Lalas Jagan Nath and Mehr Chand 
Mahajan, for the Respondents. 


JUDGMENT .,—In this second appeal 
from an order in appeal of the learned 
District Judge, Ambala, relating to an 
objection to the execution of a decree, the 
questions that arise for determination 


ar 

. (1) Was the decree in question a simple 
money-decree or a preliminary decree under 
O. XXXIV,r.4, ©. P. ©., for sale of the 
property mortgaged ? 

(2) If it wasa preliminary decree under 
O. XXXIV, r. 4, and was as such incapable 
of execution unless made absolute under 
O. XXXIV, r. 5, was the judgment-debtor 
precluded from taking the objection that it 
could not be executed because he had not 
taken that objection on the previous 
applications for execution ? 

(3) As the judgment-debtor took no objec- 
tion to the application of the decree-holder 
for sale of the property mortgaged, and as 
sale thereof was ordered, was the applica- 
tion thus granted tantamount to an applica- 
tion for an order absolute for sale ? 

As regards (1) there can be no manner of 

_ doubt that neither did the plaintiffs ask for 
a decree under O. XXXIV, r. 4, nordid the 
Trial Court (Sub-Judge, Ambala) pass a pre- 
liminary decree in terms of O. XXXIV, r. 4, 
O.P, O. As pointed out by the learned 
District Judge the plaintiffs’ prayer in the 
plaint was for a decree for the money 
claimed with a lien on the property hypothe- 
cated (ba kafalatti-jaedad-i-marhuma) and 
against the other property and person of 
the defendant. There was no prayer in the 
plaint for sale of the land mortgaged, The 
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defendant did not deny the claim, but 
wanted to pay the debt by instalments. 
The Sub-Judge did not allow instalments 
and ordered as below :— 

“I allow the defendant six months in 
which to pay the decree ; failing which the 
decree shall be realised in.the first instance 
by the sale of hypothecated property. 
that is not found sufficient, the decree shall 
be realised from the person and the pro- 
perty of the debtor.” 

The decree that was drawn up was in the 
terms of the above order on a form prescrib- 
ed for simple money-deerees, Evidently 
this decree was not merely a preliminary 
decree for.sale of mortgaged property, but 
it was what is called a composite decree, 
i. e., a decree for sale of the property mort- 
gaged as well as against the person and 
other property of the mortgagor. The ques- 
tion is what rules of procedure apply to 
the execution of a decree of this description. 
It has been repeatedly held that s. 89 of the 
Transfer of Property Act, for which 
O. XXXIV, r. 5, has been substituted does 
not apply to a consent-decree in a suit for 
sale of the property mortgaged because 
such decree could not be drawn up in 
accordance with s. 88 of that Act -or 
O. XXXIV, r. 5, 0. P.C. The same princi- 
ple applies by analogy to a composite decree 
of the kind passed in the present case, and 
it may safely be affirmed that O. XXXIV, 
r. 5, cannot apply to itas it does not con- 
form to O. XXXIV, r. 4. 

It may be remarked here in passing that 
the Madras High Court held in Kommachi 
Kather v. Pakker (1) and again in Abdulla 
Sahib v. Oosman Sahib (2) that decree of the 
kind in question is a simple money-decree, 
but that the Calcutta High Court took a 
contrary view in Kartick Nath Pandey v. 
Jugger Nath Ram Marwari (3). The proposi- 
tion thata preliminary decree for sale of 
property mortgaged under O, XXXIV, r. 4, 
0. P. ©., cannot be executed unless made 
absolute under ©. XXXIV, r. 5 is unassail- 
able, and, therefore, the authorities cited in 
support of it need not be referred to. But 
the decree in the present case was beyond 
the scope of O. XXXIV, 1.4, because it wag 
not only a decree for sale of the property 


hypothecated but also a decree against the’ 


person as well as other property of the judg- 
ment-debtor. 
a 20 M. 107; 7 M. L. J. 66; 7 Ind. Dee."(x. s.) 75, 
(2) 28 M. 224, 
(83) 27 O. 285; 14 Ind, Dec, (N. s.) 188, 


z 
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But the appeal must fail on another 
ground also granting for the sake of argu- 
ment that the decree in question is covered 
by O. XXXIV,r.4. The judgment-debtor 
is precluded from now taking the objection 
that itis incapable of execution because 
he did not take that objection on the pre- 
vious applications for execution thereof. 
The decree was passed on the 19th May 
1916 and execution proceedings went on 


- from 1917 to 1920 with objections and 
offers to pay and applications for time on ~ 


the part of the judgment-debtor. The 
present objection was taken for the first 
time on the 16th February 1920. The 
question is: Was the judgment-debtor 
competent to raise this objection ab that 
stage? Precisely this very question arose 
before a Division Bench of the Madras 
High Coartin the case reported as Epoor 
Ramasamy Reddy v. Kandadai Ranga- 


manner Iyengar (4) and was answered in: 


the negative in the following way :—“The 
next question is whether the respondent is 
entitled to execute the decree at all. It ‘is 
contended that it is only a preliminary 
decree and that according to.the decision 
of the Privy Council [Ashfaq Husain v. 
Gauri Sahat (5)| which has been followed 
by. Miller and Sadasiva Aiyar, JJ., in 
Yemani Chinna Seshaya v Varanasi Pepaya 
(6), Benson and Sundara Aiyar, JJ., in Raja 
Kumara Venkata Perumal: Raja Bahadur v. 
Audikesvalu Reddi (T) a preliminary decree 
is not capable of execution and it is only 


the decree absolute under r. 5, O. XXXIV, ` 


that can be executed, In this case it is 
clear that no decree absolute under r. 5 
has been passed, but we think it is necessary 


to decide this question, because this conten- ` 


tion is not available to the appellants. On 
the decree-holder'’s application for the exe- 
cution of the decree, notice was issued to 
the judgment-debtors (appellants) and an 
order was passed directing the sale of the 
property; no cbjection was taken to the 
sale on this ground. Ithas been repeatedly 
held that even though a relief may not have 
been granted by the decree, yet if in execu- 
tion proceedings a Court holds that a party 


2 Ind. Cas. $96; 96M. L.J. 255; 15M. L. T. 


1914) M. W. N. 622. 

(6) 9 Ind, Cas, 975; 33 A. 264; 15 ©. W. N. 370; 8 
A. L. J. 332; 13 O. L. J. 351; 9 M. L. T. 380; 13 Bom. 
L R. 367; 4 Bur. L. T. 121, 21 M. L. J. 1140; 38I. A. 
37; (1911) 2 M. W. N. 177 (P.O), 

(6) “15 Ind. Cas. 732. 

(7) 17 Ind. Cas. 759; 23 M.I, J, 675; 12M, L.T, 


BANU MAL v. PARAS BAM. 


~ 


<: ki Na 
(92 1. 0. 192, 


is entitled to such relief under the decree, it 
is not open to the parties afterwards to con- ` 
tend that no such relief has been award- . 
ed and the matter is res judicata. We are, 
therefore, of opinion that in this case it is . 
not open to the appellants to plead that 
there is no decree under which the pro- 
perties could be sold. We must, therefore, 
disallow this contention and we dismiss the 
appeal with costs.” ae 

The learned Counsel for the appellant 
made an attempt to distinguish the above 
ruling on the ground that a notice was 
issued to the judgment-debtorin that case 
to show cause why the mortgaged property 
should not be sold, while in the present 
case no such notice was issued; but -he 
admitted that the judgment-debtor was 
aware of the execution proceedings and 
took part therein all along. Therefore he 
had full notice of the order made for sale of 
the property, and as he did not object to it 
at the proper time he could not be allowed 
to do solateron. The excuse that. he did 
not dogo because he was under the impres- . 
sion that the decree was ’a simple money 
decree can be of no avail. 

Further, the Madras High Court has held 
that under the circumstances stated in (3) 
above the application for sale should be 
taken to he an application’ for an order 
absolute for sale—See Appa Rao v. Krishna 
Ayyangar (8), which was followed in Veera. 
Reddi v. Ramalinga Mudaley (9). This is 
another way of looking at the effect of the 
judgmen t-debtor’s omission to object in 
time to the decree-holder's application for 
sale and indicates the judicial policy that 
the decree-holder should not-be left in the 
lurch when in consequence of the judg- 
ment-debtor's own conduct he has allowed 
to pass the period prescribed by the Statute 
of Limitation for making an application for 
an order absolute for sale. 

In all the reasons given above the appeal 


fails and is dismissed with costs. Counsel's 
fee Rs. 100, 
Z. K. : Appeal dismissed, 


(8) 25 M. 537. 
(9) 4 Ind. Cas, 42; 6 M. L. T, 861, | 


[92 I. ©. 1926]  coMMISSIONER OF INCOME TAX V, LUCKNOW ICE ASSOCIATION. 


OUDH CHIEF COURT. 

Rererence For RULING No. 1 or 1925. 

December 7, 1925. f 
Present:-—Mr. Justice Hasan and 

Mr. Justice Ashworth. 

D. M. STEWART, COMMISSIONER oF 

INCOME TAX, UNITED PROVINCES 

. VETSUS 4 

Tas LUCKNOW ICE ASSOCIATION. 

Income Tax Act (XI of 1922), ss. 3, 66—Selling 
„association of several firms—Association, whether 
separate firm liable to assessment—Chief Court of 
‘Oudh, whether High Court for purposes of s. 66—Oudh 
‘Courts Act (IV of 1925), s. 8—U. P. General Clauses 
Act (I of 1904), s. 4. ji 

Where certain ice-manufacturing firms by. means of 
an agreement formed a Selling Association to prevent 
underselling by the constituent firms and fixed a 
certain rate to be paid hy the Association for ice 
manufactured by the constituent firms: 

Held, that the Association was clearly a separate 
firm within the meaning of s. 3 of the Income Tax Act 
and 2° liable to assessment of income tax. [p. 257, 
col, 2. 


Per Hasan, J.—The Chief Court of Oudh is a High 


Oourt within the meaning of s. 66 of the Income 
Tax Act. [p. 258, col, 1.] 
- Reference under s. 66 (2) of the Income 
Tax Act, 1922, demanded by the Lucknow 
Ice Association. . 

The Goverament Advocate, for the Com- 
missioner of Income Tax. 

Mr. Bisheshar Nath Srivastava for the firm 
Messrs. Ramchand Gopaldas and others. 


. ORDER. 

Hasan, J.—This is a reference under 
s. 66, sub-s. (2) of the Indian Income Tax 
Act, of 1922, by the Income Tax Commis- 
sioner of the United Provinces of Agra and 
Oudh. The question of law which the Com- 
missioner has referred to this Court for 
decision is stated in the reference as fol- 
lows:—Was the Ice Association described 
in para. 3 above a firm within the meaning 
of s. 3 of the Indian Income Tax Act, 
whose income, profitsand gains are liable to 
assessment to tax under the said Act. 

The Commissioner has answered this 
‘question in the affirmative, and I am of the 
‘opinion that his answer is right. 

It appears that on the 15th day of March 
1923,an agreement was made and entered 
into between two proprietors of two ice 


factories, and three managers of three ice - 


factories all situate in the City of Lucknow. 
In the preamble of this agreement the object 
of Association formed thereby was stated 
to be the promotion and protection of the 
trade.of ice business and of facilities to the 
public, and also the economising of the 
working of such manufacture and business. 
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The Association formed under this agree- 
ment was to work in accordance with the 
terms’ contained therein for a. period. of 
two years from Ist April 1923 to 3lst 
March 1925. The Association thus formed 
was to have the entire control over the 


“ management of sales and distribution of 


the profits to the constituent factories, and 
the proprietors and managers of these facto- 
ries were bound to assist the Association 


“in making the work easy and more success- 


ful.” The parties to the agreement were 
to manage the affairs ofthe Association, to 
fix rates, and prices and adjust accounts and 
determine other matters arising out of the 
said agreement. On behalf of the-Associa- 
tion and under para. 8 of the agreement, 
M. Amir Hasan proprietor of one of the 
constituent ice factories, was to work ag” 
an Honorary Sale Commissioner, Rates for 
the sale and disposal ofice were to be fixed 
from time to time by the Association and 
the Sale Commissioner was to keep the 
accounts, and was provided witha staff to 
be paid by the Association. Paragraph 19 
of the agreement provides for the dis- 
tribution of the sale-proceeds of the ice 
amongst the constituent factories in certain 
proportions. On an interpretation of these 
terms of agreement, I am clearly of opinion - 
that the Association formed under this 
agreement, is a firm within the meaning of 
s. 3 of the Indian Income Tax Act of 1922, 
and as such, is liable to assessment under 
the same Act. 

The reference before us also raises a prè- 
liminary question as to the jurisdiction of 
this Court to entertain this reference. In 
other words, the question is, whether this 
Court is a High Court within the meaning 
ofs. 66 of the. Indian Income Tax Act of 
1922, Section 8 of the Oudh Courts Act, 
1925 runs as follows:—~ 

“The Chief Court shall be deemed for the 
purposes of all enactments for the time be- 
ing in force to,be the highest Civil Court 
of appeal and revision.” ; 

This Court is the Chief Court of Oudh 
under s. 3 of the Oudh Courts Act, 1925. Sec- 
tion 4, para. 21 of the General Clauses Act, 
1904, United Provinces defines High Court 
as follows:— 

“High Court’ used with reference to civil 
proceedings, shall mean the highest Civil 
Court of Appeal in the part of the, United 
Provinces in which the Act containing the 
expression operates.” ' 

The Oudh Courts Act operates -in the 
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Province of Oudhin the United Provinces, 
I am, therefore, of opinion that the effect of 
the two enactements is to constitute this 
Court a High Court within the meaning of 
s. 66 of the Indian Income Tax Act, 1922. 

Ashworth, d.—I agree. Certain 
manufacturing firms by means of an agree- 
ment formed a Selling Association to pre- 
vent under-selling by the constituent 
firms. One clause in the agreement provided 
for an article manufactured by the con- 
stituent firms being paid for at a fixed rate 
by the Association. It is alleged in argument 
that heavy losses were incurred by the con- 
stituent firms by manufacturing at this rate. 
In my opinion the Association was clearly 
a separate firm within the meaning of s. 3 
of the Income Tax Act. Reference has been 

. made in a form which does not require 
this Court to decide the method of assess- 
ment, but itis apparently from the argu- 
ment of Counsel for the Association, the 
method that the Association really objects 
to. There does not appear to me any reason 
why the profits of the association should be 
held diminished by any losses of the in- 
dividual firms. 

By the Court.—The answer of the 
Court to both questions asked in the 
reference is in the affirmative. Having regard 
to the provision of s. 66 (6), it is ordered 
that the Association shall bear the costs of 
this reference. 

G. H. Answered affirmatively. 


LAHORE HIGH COURT. 
First O1vIL Appgan No. 1115 or 1921. 
April 15, 1925. 
Present:—Mr. Justice Martineau and Mr. 

: Justice Zafar Ali. 
NATHA SINGH AND OTHERS—DEFENDANTS 
— APPELLANTS 


versus 
SUNDER SINGH AND OTHERS—PLAINTIFFS 
: —RESPONDENTS. 

Pre-emption—Market-value, determination of—Evi- 
dence, absence of— Waiver—Refusal to purchase at 
certain sum—Sale for lesser sum—Right, whether can 
be asserted. ; 

Ina pre-emption case, in the absence of satisfactory 
evidence of the market value of the land in dispute, 
the sum adtually paid may be taken to be the proper 
market value. [p. 259, col. 1.] 

Where a pre-emptor refuses to purchase the pro- 
perty offered for sale at a certain price, he is not 
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estopped from asserting his right of pre-emption if 
ieee is subsequently sold for a lesser sum. 
102104. 

First appeal from a decree of the Senior 
Subordinate Judge, Seikhupura at Gujran- 
wala, dated the 14th March 1921. 

Dr. Nand Lal and Lala Amolak Ram 
Kapur, for the Appellants. 

Lala Badri Nath and Diwan Mehr Chand, 
for the Respondents, 


JUDGMENT.—Barkat Ram, defen- 
dant No. 1, sold the land in suit to defend- 
ants Nos. 2 and 3 for Rs. 12,000. The plaint- 
iffs sue for pre-emption, alleging them- 
selves to be collaterals of the vendor, and 
have been given a decree subject to the 
payment of Rs, 12,024, the additional Rs. 24 
having been allowed for improvements to 
well-gear. Both parties have appealed. 

The evidence of Atma Ram P. W. No. 1 
and Pala Mal D. W. No. 3, who are both first 
cousins of the vendor, proves that the plaint- 
iffs are the latter’s second cousins. Their 
statements are supported by an extract from ` 
the settlement pedigree table which is on 
the record, and are urrebutted. We agree 
with the lower Court's finding that the 
plaintiffs are collaterals of the vendor and 
have a right of pre-emption superior to that 
of the vendees. 

The next question is whether the full 
price entered in the sale-deed was paid, 
and the main dispute relates to an item of 
Rs. 1,400 alleged to have been paid by the 
vendeesto Mangal Singh, who is said to 
have been a creditorof the vendor Barkat 
Ram. Mangal Singh is- the vendor's sister’s 
son, and the bahi which he produces to 
prove the debt which he says Barkat Ram 
owed him is one in which an entry could be 
made at any time, as he keeps no cash book 
or daybook. The receipt that he gave to 
the vendees for the Rs. 1,400 is unattested, 
He lives about 8 kos from the vendee's 
village, but it is alleged that when he went . 
there to ask Barkat Ram for payment the 
vendees undertook in writing to pay the 
money for Barkat Ram, and that they paid. 
it about a month later. The written under- 
taking which the vendees are said to have 
given is not on the record, although it was 
produced before the lower Court. It is 
peculiar that the receipt for the Rs. 1,400 
bears date the 2nd Poh, which was one day 
before the execution of the sale-deed. The 
vendees themselves have not gone into the 
witness-box, and we regard the evidence of 
Mangal Singh as to the debt and the paya 
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-ment of Rs. 1,400 with suspicion, and are 
not satisfied that any such payment was 
made. We have no doubt that the remain- 
ing sum of Rs, 10,600 was paid. There is 
no satisfactory evidence of the market-value 
of the land, and Rs. 10,600 the suni actual- 
ly paid, may be taken to be the proper 
value. 

Evidence was given by the vendees to 
prove that the land had been offered to the 
plaintiffs and that they had refused to buy 
it and had thus waived their right, but as 
the evidence is to the effect that Barkat 
Ram demanded Rs, 12,000, for the land, and 
we have found that the market-value was 
much less, the plea of waiver has no force, 

There is no dispute about the item of 
Rs. 24, allowed by the lower Uourt for im- 
. provements. 

We accept the plaintiffs’ appeal (No. 1437 
of 1921) and alter the decree to one for 
possession of the land in suit on payment of 
Rs, 10,624. It is not necessary to fix a date 
for payment as the amount has already 


been deposited. The defendant-vendees, 


will pay the plaintiffs’ costs in both Courts. 
The defendants’ appeal (No. 1115 of 1921) 

is dismissed with cost. ; 

Plaintiffs’ appeal accepted + 


Z. K. and defendants’ appeal dismissed. 


LAHORE HIGH COURT. 
MISCELLANEOUS First APPEAL No. 694 
or 1925, 

June 1, 1925, 

Present :—Mr. Justice Zafar Ali. 
KANSHI RAM—Dsrenpant—APPELLANT 


VETEUS 
‘Firm PRABH DIAL ARJAN DASS & Co. 

i -—RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 47, 145, 
0. XXXIX, rr. 1, 2—Specifie Relief Act (I of 1877), 
ss. 54, 55—Hxecution of decree—Application against 
surety—-Fraud, plea of, whether can be taken— 
Injunction restraining Court from executing decree, 
whether can be granted—Subordinate Courts, power 
of. 
Where an application is made to execute a decree 
against a surety, the surety is a party within the 
meaning of s. 47 of the C. P. O., and it is open to the 
surety to raise a plea of fraud before the [Executing 
Court. [p. 259, col 2.] 

A subordinate Court has no power under the C. P, 
O. or any other statutory enactment to restrain 
another Court by an injunction from executing a 
decree, [ibid,] 
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Miscellaneous first appeal from an order 
of the Senior Sub-Judge, Amritsar, dated, 
the 3rd March 1925. 

Lala Badri Das, R. B., for the Appellant, 

Lala Fakir Chand, for the Respondent. 

JUDGMENT.—The question for de- 
termination in this miscellaneous appeal is 
whether the Sub-Judge, Third Class, before 
whom a suit is pending for a declaration 
that a security bond for stay of execution 
of a decree was given under fraud and was, 
therefore, unenforceable, canissue an injunc- 
tion to the Senior Sub-Judge, First Class, 
who is executing the decree against the 
surety for stay of execution pending deci- 
sion ofthe said suit by the surety. The 
facts are briefly as below :— 

An ex parte decree for Rs. 12,990 and 
costs was passed against Hira Lal and 
others, and the decree-holders took out ex- 
ecution of the same. The judgment-debtors 
then applied to have that decree set aside 
andalso for stay of execution. This was 
allowed on their furnishing security for 
payment of the decretal amount if the ea 
parte decree were not set aside. The per- 
sons who gave the security bond wére 
Kanshi Ram and Devi Chand, The ex 
parte decree was not set aside and was’ 
eventually affirmed by the High Court. 
The decree-holders proceeded to execute it 
against the judgment-debtors as well as the. 
sureties, and on their application the Execut- 
ing Oourt proceeded against the persons of 
the surety, Kanshi Ram and twice ordered 
his arrest. Each time Kanshi Ram appeal- 

ed to the High Court against that order, 
and as his last appeal was dismissed he 
filéd the declaratory suit in question. The 
plea of fraud was never raised in the exe- 
cution proceedings, and it is a question 
whether he could bring a separate suit to 
establish fraud. A surety by virtue of s. 145, 
©. P. ©., isa party within the meaning of 
s. 47, O. P.C. anda plea of this nature 
could be raised before the Executing Court, 
But this is by the way. The real point is 
that the Court in which the suit was insti- 
tuted had no power under the ©. P. C. or 
any other statutory enactment to restrain 
the Executing Court by aninjunction from 
executing the decree. 


.. Only a chartered High Court has in- 


herent powers to issue injunctions of this 
nature in certain cases, but other Courts 


. do not possess any such powers, vide-.Rash 


Behary Dey v. Bhowant Churn Bhose (1) 
. (1) 34 0. 97. 
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and Mungle Chand v. Gopal Ram (2), The 
„Executing Court was, therefore, competent 
to refuse to stay proceedings and this appeal 
as against its order must fail and I dismiss 
it with costs. 

It may be noted here that copy of the 
plaint produced by Mr. Fakir Chand shows 
that the surety's suit is to have the decree 
itself decreed void. 


Z. K. Appeal dismissed. 
(2) 34 O. 101. 


ALLAHABAD HIGH COURT. 

Frast APPEAL FROM ORDER No. 10 or 1925. 

May 26, 1825. 
Present :—Mr. Justice Sulaiman and 
Mr. Justice Daniels. 
Musammat MOHAMDI BEGAM—Derenp- 
ANT—APPELLANT 
VeTSUS , 
TUFAIL HASAN— Pratntirr— 

5 RESPONDENT. . 

Civil Procedure Code (Act V of 1908), s. 11, O. 
XXXIV, r. 8&—Redemption suit—Decree based on com- 
promise—Default in payment—Second suit for re- 
demption, whether maintainable. f h 

A decree passed ina redemption suit on the basis 
of a compromise provided that on payment of a 

’ certain sum to the defendant within one month of 
the date of the compromise the plaintiff would be 
entitled to get the property redeemed and to be put 
in possession and_ that after the expiry of the fixed 
‘period he would be entitled to execute the decree on 
payment of the sum mentioned in the decree. Plaint- 
iff failed to pay the amount within the time mentioned 
in the decree and failed to apply for execution of the 
decree within three years of its date. He subsequent- 
ly brought a second suit for redemption of the same 
property : ; 

Held, that inasmuch as the first decree did not 
provide that the plaintiff's right to redeem was to be 
extinguished absolutely in case of default of payment 
hé was not prevented from bringing a second suit for 
redemption and that the defendant was still a mort- 
gagee and had not become absolute proprietor of the 
property. 7 . « 

Hari Ram v. Indraj, 69 Ind. Cas. 187; 44 A. 730; 20 
A. L. J. 631; (1922) A. L R. (A.) 377;-9 O.& A. L.R. 
123 and Arura v. Bur Singh, 84 Ind. Cas. 67; 5 L. 371; 
(1925) A. I. R. (L.) 31, relied on. 

First appeal frem an order of the Sub- 
ordinate Judge, Moradabad, dated the 5th 
September 1924. 

Mr. Baleshwari Prasad, for the Appellant, 

Mr. Mushtaq Ahmad, for the Respondent. 

JUDGMENT.—This is a defendent’s 
appeal arising out of a suit for redemption. 
It appears that on.a previous occasion 
the plaintiff instituted asuit for redemp- 
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tion of this very mortgage and obtain- 

ed a compromise decree in December. 
1916. The decree as framed was not in 

accordance with the compromise and was 

accordingly subsequently corrected in April 

1924, The amended decree stood as fol- 

lows : 

“On payment of Rs. 225 to the defendant 
within one month of the date of the compro- 
mise the plaintiff would be entitled to get 
the property redeemed and put in posses- 
sion but after the expiry of the fixed period 
he will be entitled to execute his decree on 
payment of Rs. 225. Parties shall bear their 
own costs.” The plaintiff failed to pay the 
amount in time and failed to apply for 
execution within three years. He however 
has brought a second suit for redemption of: 
that property. The Trial Court dismissed the 
suit holding that the claim was barred by 
the provisions of s. 11,C. P. ©. On appeal 
the learned Subordinate Judge has taken 
the contrary view and remanded the case 
for trial of the other points involved in the 
case. In our opinion the view taken by the . 
When it 
is borne in mind that the original mortgage 
deed was a usufructuary mortgage a suit 
for redemption of that mortgagein spite of a 
default of payment of the mortgage money 
within the time fixed can be brought. If 
there had been no compromise the proper 
course would have been that the property 
would be sold and the mortgage money 
realised thereby. By mere lapse of the time , 
fixed, the mortgagee does not become 
the absolute proprietor of the martgaged 
property. The case however was compro-. 
mised and the decree was passed in terms 
of the compremise. The compromise no- 


where expressly stated that in default of the . 


payment of Rs. 225 within one month the 
plaintiff's right to redeem would be ex- 
tinguished or that his exclusive remedy 
would be to apply for execution. We may 
note thatthe decree as originally framed 
bore a clause that in default of payment his 
right to redeem would be extinguished, but 
the Court subsequently corrected this, hold- 
ing that it was not in accordarce with the 
compromise. It seems tous that when under 
the compromisethe parties did not agree that 
his right to redeem would be extinguished 
absolutely he is not prevented from bring- 
ing a second suit for redemption, and the 
mortgagee is still a mortgagee and has not 
become the absolute proprietor of the pro- 
perty. In support of our view we may refey 
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to the case of Hari Ram v. Indraj (1) which 
has been followed by the Punjab High 
Court in the case of rura v. Bur Singh 


We accordingly dismiss this appeal with 
costs including fees on the higher scale. 

Z. K, Appeal dismissed. 

(1) 69 Ind. Cas. 167; 41 A, 730; 20 A. L. J. 63]; 
(1922) A. I R. (A) 377; 9 O. & A. D. R. 123. 
P 84 Ind. Cas. 67; 5 L. 371; (1925) A. I. R. (L) 
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LAHORE HIGA COURT. 
Sreconp Civic APPEAL No, 2141 or 1924.- 
July 1, 1925. 
f Present:—Mr. Justice Jai Lal. 
RAM LABHAYA AND OTHERS— DEMENDANTS 
Pa —APPELLANTS 


versus 
KARTAR SINGH AND oTHers—PLAINTIFFS 


AND KESAR MAL AND OTHERS— DEFENDANTS, 


— RESPONDENTS, 
Mortgage—Redemption by one of several mortgagors 
—Civil Procedure Code (Act V of 1908), O. XXII, r. 4 
—Death of pro forma respondent—Legal  repre- 
PRE not brought on record—Abatement, extent 
o, 


entire morigage and by doing sohe steps into the 
shoss of the mortgagee in respect of the shares of the 
othar mortgagors. [p. 261, col. 2.] 

Where a pro forma respondent dies and his legal 
representatives are not brought upon the record 
within the prescribed period, the abdtement of the 
app2al as against the decsased respondent does not 
result in the abatement of the appeal as a whole. 
[p. 262, col. 1.] . : 

Second appeal from a decree of the 
District Judge, Attock at Campbellpore, 
dated the 25th April 1924, affirming that of 
the Subordinate Judge, Fourth Class, Pindi- 
_gheb, District Attock.’ 

Dr, Nand Lal, for the Appellants. 

Mr. M. S. Bhagat, for the Respondents. 

JUDGMENT. —A preliminary objection 
was taken on behalf of the respondents 
that Budhe Khan respondent died on the 


13th of February 1925 and no legal repre- 


sentatives having been brought’on the record 
in his place within the prescribed time the 
appeal abated as against him. -On behalf 
of the appellant an application was made 
on the 13th of June praying that certain 
persons be substituted as legal represent- 
atives of Budhe Khan. An affidavit was 
filed explaining the delay in presenting the 
application. It was alleged that the appel- 
lants did not know of the death of the res- 
pondent. In my opinion there was no 
sufficient ground for extension of the ordi- 
nary period of limitation. I, therefore, in- 
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timated to the parties that the appeal as 
against Budhe Khan had abated. 
The learned Counsel for the respondents 
then contended that the whole appeal -had , 
abated. In order to understand this ob- 


jection it is necessary to state the facts of 


this case. The land in suit was in posses- 
sion of amugarridar. On his death without 
an heir it reverted to the proprietary body 
of the village. The deceased mugarridar 
had mortgaged this land with defendants 
Nos. 1to 27. The plaintiffs are two of the 
proprietary body. They instituted this suit 
for the redemption of the mortgage and 
impleaded defendants Nos. 28—51, the other 
proprietors of the village as pro forma de- , 
fendants. Budhe Khan, deceased, was one 
of the proforma defendants. The suit was 
decreed by the Trial Court. An appeal by the, 
mortgagee defendants has been dismissed by 
the District Judge on the ground that one 
of the pro forma defendants was not im- 
pleaded or represented before him, The 
mortgagees appeal to this Court. It appears 
that the plaintiffs are the owners of a very 
large share in the land in suit. The ques- 
tion, therefore, is whether a few of the mort- 
gagors can redeem the entire mortgage. 
This was not a suit by the plaintiff to 
redeem only his share of the mortgaged 
property. In my opinion one of the mort- 
gagors is entitled to redeem the entire mort- 
gage, and by doing so he steps into the shoes 
of the mortgagee in respect of the shares of 
the other mortgagors. In this case owing to 
the death of mugarridar all the proprietors 
became mortgagors. ` . 
The learned Counsel for the respondents 
argued that the proprietors are more like 
heirs of a deceased person and that a few 
of a number of heirs are not competent to 
sue in respect of a cause of action which 
vested in the deceased. In my opinion this 
analogy does not apply. The plaintiffs in 
this case cannot be called the heirs of the 
deceased mugarridar. They became co- 
owners ofthe land by virtue of reversion. 
They are, therefore, the owners of the land 
in whom the equity of redemption vests. 
The matter can be looked at from another 
point of view. It was contended that the 
integrity of the mortgage cannot be broken 
except under certain circumstances. It was 
admitted that a mortgagee can allow partial 
redemption of a mortgage. The plaintiffs 
in this case are the mortgagors and the 
contesting defendants are the mortgavees. 
They are the appellants before me and they 
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have allowed their appeal to abate against 
oneof the respondents. Supposing a decree 
had been given against them in favour of 
a number of mortgagors jointly, I think it 
was opento them to abandon their appeal 
or to compromise the case against some of 
‘the mortgagors and to contest the right of 
others to redeem. The practical effect of 
the omission of the appellants to bring on 
record the legal representatives of Budhe 
Khan isthe same. . 

Moreover, Budhe Khan was merely a pro 
forma defendant and the abatement of the 
appeal as against him does not result in the 
abatement of the appeal as a whole. I, 
therefore, hold that the appeal does not 
abate. This practically disposes of this 
appeal on the merits also, because the appeal 
by the mortgagees defendants has been dis- 
‘missed by the learned District Judge on 
the ground that one of the pro forma defend- 
ants, Nawab, had sold his rights to one 
Alam Sher and on the plaintiffs’ application 
‘Alam Sher, was made a defendant in place 
of Nawab. Nawab subsequently died, but 
“Nawab's heirs were not made respondents 


‘by the appellants in the District Judge's - 


Court nor was Alam Sher made arespond- 
ent. The Court ordered that Alam Sher 
should be joined. The appellants not hav- 
ing complied with these orders the appeal 
was dismissed. It is admitted by the learn- 
ed Counsel for the respondents that if Alam 
Sher was not a necessary party'to the appeal 
then the order of the learned District Judge 
could not be sustained. For réasons already 
given I hold that none of the pro forma 
defendants were a necessary party to the 
appeal and, therefore, accepting this appeal 
I remand the case to the learned District 
Judge for decision on the merits. The 
Court-fee on the memorandum of’ appeal 


will be refunded to the appellants. The 
other costs will abide the result. 
Z. K. Appeal accepted. 


OUDH CHIEF COURT. 
` Second Civin APPEAL No. 80 or 1925. 
December 9, 1925. 
Present:—Mr. Justice Raza. 
J AHANGIR— DerenDant—APPELLANT 
versus | 
RAM HARAKH AND OTHERS— PLAINTIFFS 
-— RESTONDENIS. 
Mortgage—-Grove planted by mortgagee—Accession— 
‘Right of mortgagor to grove. 6 


. 
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Where a mortgagee in possession, without the 
consent of the mortgagor, plants a grove which is not 
necessary for the preservation of the property and of 
which separate possession is not possible, the mort- 
gagor is entitled to possession of the grove un- 
conditionally. 

Zubeda Bibi v. Sheo Charan, 22 A. 83 at p. 85; A. 
W. N. (1899) 189; 9 Ind. Dec. (N. s.) 1085, referred to. . 

Appeal from a decree of the Subordi- 
nate Judge, Partabgarh, dated the 31st 
October 1924, confirming that of the Munsif, 
Partabgarh, dated the 3lst July 1923. 

Messrs. Suraj Prasad Khandelwal and 
Radha Krishna, for the Appellant. 

“Mr. H. D. Chandra, for the Respondents. 


JUDGMENT.—This is a defendant's 
appeal arising out of a redemption suit, 
The facts of the case are as follows :— 

One Durga. Singh mortgaged grove 
No. 719in Sahjanpur District Partabgarh 
to Jahangir (appellant), with possession, 
for Rs. 25 in or obout 1904. Durga Singh 
died in or about 1912 leaving Saraojit Singh 
and Bhagwant Singh (defendants Nos. 2 
and 3) as his heirs The plaintiff Ram 
Harakh purchased the equity of redemp- 
tion from the defendants Nos, 2 and 3 on 
30th August 1922 and instituted the present 
suit in December 1922 against Jahangir 
impleading the defendants Nos. 2 and 3 
also. The claim was decreed by the first 
Court on the 3lst July 1923. That decree 
was affirmed by the lower Appellate Court 
on the 3lst October 1924. ‘The mortgagee, 
defendant No. 1, has come to this Court in 
second appeal contending that the lower 
Courts were wrong in not allowing the 
price and cost of 8u new trees planted by 
him inthe grove during the continuance of 
the mortgage. i 

It is admitted that 18 old trees still 
stand inthe grove. It is neither alleged 
nor shown that the plot lost the character of 
a grove at any time. The new trees in 
dispute are accession to the mortgaged 


property. It has been found that separate 


possession and enjoyment of the grove is 
not possible without detriment to the 
principal property and that the planting of 
the new trees was not necessary to preserve 
the mortgaged property from destruction, 
forfeiture or sale and that the new trees 
were not planted with the consent of the 
mortgagor. Where a mortgagee in posses- 
sion planted a grove without the consent 
of the mortgagor, which was not necessary 
for the preservation of the property and of 
which separate possession was not possible, 
it was held that the mortgagor was entitled 
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to possession of the grove unconditionally 
[Zubeda Bibiv. Sheo Charan(1)]. Ishould like 
to note also that the defendant No. 1 (mort- 
gagee) had not raised the plea in question 
in the written-statement which he had 
filed in the first Court. I fail to understand 
how and why he or his legal adviser was 
allowed to raise the plea in question in the 
course of arguments in the lower Courts. 
Upon .the findings of the lower Court 
the mortgagor must beheld entitled as 
against the mortgagee to the accession in 
question, 

The appeal fails and must be dismissed. 
I dismiss the appeal with costs and order 
the appellant to pay the cost ofthe contest- 
ing respondents, 

G, H. Appeal dismissed. 


f One 83 at p. 85; A. W. N. (1899) 189; 9 Ind. Dec. 
N.B. x 


LAHORE HIGH COURT. 
Seconp Crvit Appear No. 1242 or 1924, 
, January 5, 1925. 
Present:—Mr. Justice Harrison. 
IBRAHIM AND OTHERS— DeBENDANTS— 
APPELLANTS 
versus 
, SHAH MAHOMED PLAINTIFF AND OTHERS 
DEFEN DANTS—RESPONDENTS. 

Custom—Alienation—Necessity—Marriage of child- 
ren—Enquiry, scope of. 

Where the necessity stated for an alienation of 
ancestral land by a village proprietor is the marriage 
of children, and this is also spoken to by the lambar- 
dar, who attests the sale-deed, and there are, asa 
matter of fact, several young children, one of whom 
is approaching marriageable age, the vendee is not 
bound to make any further enquiry as to whether 


any actual steps to make arrangements for marriages 
have been taken or not. 


Second appeal against a decree of the 
District Judge, Jullundur, dated the 5th 
March 1924, modifyng that of the First Class 
Sub-Judge, Jullunder, dated the 3lst Oc- 
tober 1923. 

Lala Mehr Chand Mahajan, for the Ap- 
pellants. 

Sheikh Niaz Mahommed, for the Respond- 
ents. ; 


JUDGMENT .—This suit was brought 
by the son ofa vendor for the usual de- 
claration. The amount of consideration was 
shown in the deed as Rs. 2,600, out of 
which Rs, 1,300 were on account of previous 
mortgages and this amount was not con- 
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tested belore the District Judge. The only 
question, therefore, was with regard to the 
necessity for the balance of Rs. 1,300, which 
was paid in full before the Sub-Registrar. 
The entry in the deed was that the money 
was required for the marriages of the 
vendor's children, ete. The Trial Court 
has held that the. vendee had sufficient 
reasons to suppose that the money was so 
required, and- the fact that the vendor had 
five unmarried children, the eldest of which 
a boy of 14 was approaching marriageable 
age, was a sufficient reason for his believing 
the story told him, and has dismissed the 
suit in toto. f 

The learned District Judge has held that 
the evidence regarding necessity for this 
sum is wholly insufficient, that it was for the 
alienee to prove that there was such neces- 
sity, and that heshould have satisfied him- 
self beyond all reasonable doubt that the 
money was actually required for the mar- 
riages, and that the absence of any evidence 
as to there having actually been a betrothal 
or any sort of preparations for the marriage 
shows that the vendee did not make suffi- 
cient enquiry, that necessity is not estab- 
lished for this item, and that only the sum 
required for the previous mortgages con- 
stituted a charge upon the land. 


The only question to be decided is whe- 
ther the vendee made sufficient enquiries, 
and whether it was incumbent upon him 
when told by the vendor and the lambar- 


dar of the village, who witnessed the sale- © 


deed, and who gives evidence to this effect, 
that money was required for the children’s 
marriages, to ascertain whether any steps 
had been taken to make arrangements or 
not, Doubtless he was bound to satisfy 
himself that the vendor had a child or 
children, and herethe vendor had five young 
children hiseldest daughter by his first 
wife having already been married. In the 
‘natural course of events he had to make 
arrangements for the marriages of these 
children and presumably the eldest child 
would be married before long andI think 


it was sufficient for him to satisfy himself: 


of these facts and that he was not bound to 
make further enquiries, which would have 
been of a somewhat inquisitional nature 
and might have been very much resented. 
All that I understand to be laid down in 
Devi Ditta v. Saudagar Singh (1) and 
subsequent judgments is that the vendee 


(1) 65 P. R. 1900; P. Iu. R. 1900, p. 322, 
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isrequired to satisfy ‘himself that there is 
prima facie necessity, and just as he need 
net.go behind an antecedent mortgage or 
a tust-debt, it is sufficient if the circum- 
stances justify him in supposing that the 
vendor is telling the truth when he tells him 
that he requires money for the marriages of 
his: children. 

The, question remains ‘of whether the 
amount. is so excessive that it should not 
be.allowed.-: It is true that. the children 
would presumably be married one by one, 
there being five of whom two are daughters, 


I.do not think it can be said that the. 


amount is excessive for a Sayyad zemindar 

to spend on the marriages. I therefore, 

accept the appeal and dismiss the suit with 

-costs throughout, 
NGE, Appeal accepted, 


——— 


., ALLAHABAD HIGH COURT. 
- Crvin Reviston No. oF 1925. 

oe July 27,1925. - SoA 
Present:—Mr. Justice Kanhaiya Lal. 
BACHAN—DEFENDANT—ÅPPLICANT 


: VETSUS ` 

RAGHUNATH AND OTABRS—PLAINTIFFS` 

| — OPPOSITR PARTIES. 

Civil Procedure Code (Act V of 1908), 8. °153— 
Amendment of .decree—-Appeal filed but not decided— 
Jurisdiction of Trial Court to amend decree. 

It is only when an appeal has been decided anda 
decree has heen passed in appeal confirming, amend- 
ing or reversing the decree of the Trial Court that the. 
appellate decree operates to supersede the Trial, 

| Court's decree, and itis only then that the jurisdiction 
ofthe Trial Court to interfere with the decree’ so 
superseded ceases. Till the Appellate Court hears the 
appeal and decides it, the decree of the Trial Court 
remains in force and it can be rectified or amended by 
the Court which passed it,  . A 
Civil revision from an orderof the Sub- 
ordinate Judge, Benares, dated. the 9th 
May 1925. ih. 
Mr, K. N. Malaviya, for the Applicant. 
` JUDGMENT.—This is an application 
in revision for the discharge of an order for 
the amendment of a decree*passed by the 
Trial. Court on the 9th May 1925. The 
Trial Court observes that there was a mis- 
take in the decree which was not in ac- 
cordance with the judgment and it has 
directed that mistake to be rectified. It is 
argued here that the Trial Court had ceased 
to have any jurisdiction to amend this 
decree or to rectify itafter an appeal had 
been filéd from that decreein‘the Court of 
the District Judge. But till the District 
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Judge hears the appeal and decides it, the 
decree of the Trial Court remains in force 
and it can be rectified or amended by the 
Court which passed it. It is only when the 
appeal has been decided and a decree has 
been passed in appeal confirming, amend- 
ing or reversing it, that the appellate 
decree operates to supersede the decree of 
the Trial Court, and it is only then that the 
jurisdiction of the Trial Court to interfere 
with the decree so superseded, ceases. It 
is immaterial what has happened since the 
order òf the Trial Court of the 9th May 1925 
now sought to be revised-was passed. The 
order as passed on that date was correct 
and the Trial Court had jurisdiction to 
pass it. The decision in Asma Bibi v. 
Ahmad Husain (|) refered to by the learned 
Counsel for the applicant does not apply 


-because in that case the amendment was 


made after the appeal was decided. The 
application is, therefore, rejected. The stay 
order passed will be withdrawn. 


Z. Ky Application rejected. 
(1) 30 A. 290; A. W. N. (1908) 109; 5 A. L. J. 584. 





LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No, 1433 or 1924, 

; December 23, 1924. : 
Present:—Mr. Justice LeRossignol. 
HAKIM DIN—PLAINTIFF—APPELLANT 
Versus 
QUTAB DIN AND OTHERS—DEFENDANTS— 

. RESPONDENTS. 

Muhammadan Law —- Gift, revocability of. 

When once a delivery of possession has beén made 
a gift under Muhammadan Law is not revocable if 
the conditions of the gift have not been broken. 


Second appealagainst the decree of the 
Senior Sub-Judge, Sialkot, dated the 26th 
February 1924, confirming that of the 
Fourth Olass, Sub-Judge, Sialkot, dated 
the 4th December 1923, . ° f 

Lala Mool Chand, R. S., for the Ap- 
pellant. 

Mr. Abdul Rashid, for the Respondents. 

JUDGMENT.—This second appeal 
arises out of asuit for a declaration that a 
gift by the plaintiff is null and void and 
should be revoked. The gift consisted of 
the plaintifi’s fourth share in a house which 


was under mortgage with possession, and. 


in the Courts below several reasons were 
alleged why the gift should be set. aside; 
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as,for instance, undue influence, breach of 
- the conditions of the gift, invalidity of the 
gift of plaintiff's undivided share. On all 
these points the plaintiff has been unsuccess- 
ful and béfore ‘me the appellants Counsel 


has narrowed down his contentions’ to this- 


only that under Muhamniadan Law a gift 
is always revocable even after seisin has 
been. delivered except in certain eases into 
none of which the present case falls. This 
contention is that a gift under Muham- 
madan Law is always revocable by the 
donor even after delivery of the property 
gifted although none of the conditions of 
the gift have been broken. I am not able 
to accept this proposition and hold that 
when once delivery has been made a gift 
under Muhanimadan Law is not revocable 
if the conditions of the gift have not been. 


broken, and I dismiss the appeal with costs. ` 


N. H, Appeal dismissed. 


~— . 


OUDH CHIEF COURT. 
Sggonp Civin APPEAL No. 516 or 1924. 
November 26, 1925. 
Present —Mr, Justice Hasan and 
Mr. Justice Raza. 
Sheikh BASHIR AHMAD—PuaintiFE— ` 
ae APPELLANT l ame 
versus : 
Musammat ZOBAIDA -KHATUN AND 
ANOTHER—DEFENDANTS— RESPONDENTS. 
Muhammadan Law—Hiba-bil-ewaz, nature of— 
- Conveyance of landed property for dower —Transac- 
tion, whether sale—Pre-emption, right of —Oudh Laws 
Act (XVIII of 1876), s.9—Transfer of Property Act 


(LV of 1882), 8.54—“Price,” meaning of-—Dower-debt, — 


- whether price-—-Deed, construction of. 
A conveyance of landed property by a husband to 
-his wife in consideration of an extinction of her dower- 
debt isa gift of the form known as hiba-bil-ewaz in 
Muhammadan Law, and as such is not liable to pre- 


emption. It cannot be regarded as a sale attracting 
the provisions of s.9 of the Oudh Laws Act. [p. 265, 
col. 2.) 


Ram Prasadv. Rahat Bibi, 33 Ind. Oas. 622; 18 O. 


C. 367, Abid Ali v. Arabunnissa, 1 O. C. 15, fol- 


lowed. - i 

Nathu v. Shadi, 29 Ind. Cas. 495; 37 A. 522; 13 A. 
L. J. 714, not followed. 

A hiba-bil-ewaz is a well recognised mode of trans- 
fer of property in Muhammadan Law. A sale is 
equally a well-understood form of contract in the 
same law, yet according to that law the legal in- 


cidents of each case differ in many respects. [p. 266, 
col. 2.] ; : 

A hiba-bil-ewaz isa combination of two reciprocal 
gifts. [ibid,] 


Imdad Ali v: Ahmad Ali, 85 Ind. Cas, 400; 1 0. W. 
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N. 868; 100, & A. L. R. 1215; 28 O. O. 55; (1925) Ae 
I. R. (0) 518, referred to. . 

_ The consideration for a transaction of hiba-bil-ewaz 
in Muhammadan Law does not, therefore, rest merely 
in the pecuniary value of the subject-matter of the’ 
gift and of the return but .there is always a personal 
element when the gift is made in favour of one’s wife 
or other near relations. [p. 267, col. 1.] 

It is wholly unsafe to deduce a rule of law thata 
claim for pre-emption can lie in respect of a transac- 
tion of Aiba-bil-ewaz if in effect it amounts to a sale, 
when no such mi, wa. promulgated by the Muham- 

ibid, y 

The word “property” as understood in Muhammadan’ 
Law does ‘not include res incorporales which a claim’ 
for dower is: [p. 267, col. 2.] . 

The word “price” in the definition of sale in s. 54, 
ee of Property Act, means “money.” [p, 268, . 
col. 1. - 

A Muhammadan ‘transferring property in lieu of ° 
dower to his wife does not receive any “price” within. 
the meaning of that word in s. 54, Transfer of Property. 
Act. [p. 268, col. 1.] ; 

There is no difference in principle whether the pro- 
perty is transferred ‘as dower’ or ‘in lieu of dower", 
[p 267, col. 2.] 

The primary object of all interpretation is to deter- 
mine what intention is conveyed by the deed and the 
primary source of determining such an intention ig 
the language used in the deed. [p. 266, col. 2.] ; 

Appeal against a decree of the District 
Judge, Fyzabad, dated the 15th Septembér 
1924, setting aside the decree of the Addi- 


- tional Subordinate Judge, Sitapur, dated’ 


the 12th March 1924, 


ORDER. - 7 
Simpson, A. J. ©.—(September ê,. 


` 1925)—Counsel for the appellant at the 


close of his argument asked me to refer 
this appeal for decision to a Bench. Coun- 
sel for the respondent agreed to this course 
being taken. The reason is thatthe appeal 
raises the question whether a conveyance ` 
of landed property by a ‘husband to his 
wife, in consideration of an extinction of 
her dower-debt, is to be regarded as a sale, 
attracting the provisions ofs. 9 of the Oudh 
Laws Act, and liable to pre-emption, or 
‘whether it is to be regarded as a gift of the: ` 
form known in Muhammadan Law as a hiba- 
bil-ewaz, and as such not liable to pre-emp- 
tion... 

The learned. Mynsif decided that the 
transaction was a sale and gave plaintiff a 
decree. . The learned District Judge felt 
himself constrained to follow Ram Prasad 
v. Rahat Bibi (1), and-dismissed the suit. 
I do not propose to discuss the cases, but I 
mention Mohammad Zaki Khan v. Munnu 
Sahu (2), and the cases therein ‘referred to,, 


(1) 33 Ind. Cas. 622; 18 O. Œ. 367. < 
(2) 87 Ind. Cas 176; 2 O. W. N. 171; 12 O'L. J, 
267; (1925) A. E R. (O.) 407; 23-0, 0, 227, . 
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especially Fida Ali v. Muzaffar Ali (8) a 
decision of Mahmood, J., a high authority 
on Muhammadan Law, and Abbas Ali Shik- 
dar v, Karim Bakhsh Shikdar (4). The cases 
Lachhman Prasad v. Mir Fida Husain (5), 
Abid Ali v. Arabunnissa (6) and Raj Kishore 
v. Raghunath Prashad(7) on which Ram Pra- 
sad v. Rahat Bibi (1) purports to be founded, 
were all cases of actual exchange of some 
specific thing. They were not cases either 


of a money price or ofa extinction of a- 


debt. I certify that the appeal ought to be 
heard by a Bench, 
Mr. Niamatullah, for the Appellant. 
Mr. Haider Hussain, for the Respondent. 
JUDGMENT.—This is the plaintiff's 
appeal in a suit for pre-emption which guc- 
ceeded in the Trial Court but on appeal by 
the defendants the learned District Judge 
of Fyzabad reversed the decree of the Court 
‘of first instance and dismissed the 
plaintiff's suit. This appeal is preferred 
from the decree of the learned District 
Judge dated the 15th of September 1924. 
On the 25th of August 1922 Akhtar 
Husain defendant No. 2 executed a docu- 
ment by which he transferred certain im- 
moveable property of his own to his wife, 
Musammat Zubaida Khatun, defendant 
No.1. The claim for pre-emption is in res- 
pect of that transfer. The defence, with 
which we are concerned in this appeal, was 
that the transaction evidenced by the deed 
of the 25th of August 1922 was nota sale 
put one of a hiba-bil-ewaz and that con- 
‘sequently it was not subject to the right of 
pre emption. : 


The deed in question recites the fact of 
the marriage of Akhtar Husain with 
Musammat Zubaida Khatun and also the 
fact that Musammat Zubaida Khatun’s 
dower was fixed at that marriage at the 

‘sum of Rs. 2,500. The deed then proceeds 
to say that the dower had remained unpaid 
tillthen and that if was incumbent on 
the husband, Akhtar Husain, to satisfy 
it. The operative part of the deed is the 
transfer of a 2 biswa 24 anansi under 
proprietary share in village Dostpur Feroz- 
pur, Parganna Aldemau, District Sultan- 
pur, in favour of Musammat Zabaida 
Khatun. The words of transfer used in the 


(3) 5 A. 65; A. W. N. (1882) 175; 3 Ind. Dec. (N. s.) 
5 


(4) 4 Ind. Cas. 466; 13 ©. W. N. 160. 

(5) 30 Ind. Cas. 232; 18 O. O. 109; 20. L. J, 220, 
(6) 10. 0. 75. ' 

(7) 4 O. ©. 169. 
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document are “hiba wa bakhsh. diya” (made 
a gift and present of). The value of the 
zemindari share which is the subject-matter 
of the gift is mentioned to be Rs. 2,000. At 
the end the document is christened a deed 
of gift. 

Under s.9 of the Oudh Laws Act, 1876, 
the right of pre-emption arises in respect 
of “the property to be sold or foreclosed.” 
The question for decision, therefore, is whe- 
ther the2 biswasodd share was sold or not 
by the deed of the 25th of Augurt 1922, 
The plaintiff's case, as stated in para. 2 of 
the plaint, is that the transaction evidenced 
by the deed of the 25th of August 1922 
was in reality a sale but thatit has been 
clothed in the garb of a hiba-bil-ewaz with 
the fraudulent motive of defeating the 
claim for pre-emption. No evidence aliunde 
of the contents of the deed was relied upon 
in proof of this case. The question is, 
therefore, one of interpretation alone. The 
primary object of all interpretation is to 
determine what intention isconveyed by the 
deed and the primary sourceofdetermining: 
such an intention is the language used in 
the deed. In the present instance the in- 
tention is floating on the surface of the docu- 
ment and that intention was to effectuate a 
transaction of hiba-bil-ewaz and not of sale. 
A hiba-bil-ewaz is a well-recognised mode 
of transfer of property in Muhammadan 
Law. A sale is equally a well-under- 
stood form of contract in the same law, yet 
according to that law the legal incidents of 
each case differ in many respects. The 
parties to the deed of the 25th of August 
1922 are Hanafi Muhammadans. Is it com- 
petent for the Courts oflaw to thwart the 
express intention of the parties and to 
convert the transaction of hiba-bil-ewaz in- | 
to one of sale so as to attract toita claim 
for pre-emption under the Oudh Laws Act. 
Our answer to this question is in the 
negative. . ` 

It was admitted at the Bar that hiba-bil- 
ewaz is a combination of two reciprocal 
gifts—See in this connection the decision 
of one of us in the case Imdad Ali v. 
Ahmad Ali (8). If that is so, the transaction 
in question evidences the gift of the zamin- 
dari share by Akhtar Husain to his. wife, 
Musammat Zubaida Khatun, and of the 
claim for dower by the latter to the former. 
Such a transaction is clearly nota sale. 

The entire law of. gifts, whether simple 


(8) 85 Ind. Cas. 400; 10. W. N. 868; 10 0.& A. L 
R. 1215; 28 O. O. 55; (1925) A. I. R. (0 J518. 
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or bil-ewaz rests on the Prophet's saying:— 
“Send ye presents to each other for the 
increase of your love,” (Hamilton’s Hedaya, 
Book XXX p. 291). In the case of a gift by 
the husband to his wife and vice versa the re- 
cognised object of the gift, in Muhammadan 
Law, ‘is improved affection’ Hamilton’s 
Hedaya, Book XXX p. 302.) The considera- 
tion for a transaction of hiba-bil-ewaz in 
Muhammadan Law does not, therefore, rest 
merely on the pecuniary value of the subject- 
matter of the gift and of the return but there 
is always a personal element when the gift 
is made in favour of one’s wife or other 
near relations. In the present case the 
wife has accepted property worth Rs. 2,000 
only in satisfaction of her.claim of dower 
for Rs 2,500. The acceptance of the gift is, 
therefore, clearly prompted by considerations 
of natural love and affection and acceptance 
is an essential element of a contract of gift. 

The strongest case in favour of the appel- 
lant is the decision of Mahmood, J. in the case 
of Fida Ali v. Muzaffar Ali (8). This decisi- 
on was followed in Nathu v. Shadi (¥) but 
is not accepted as good law by Mr. Ameer 
Ali—See his book on Muhammadan Law, 
Volume I, 4th Edition, page 713. We are cf 
opinion that the view expressed by Mr. Ameer 
Ali is correct. Now in the first place, in the 
books of Muhammadan Law for instance 
Hedaya, the transaction of hiba-bil-ewaz is 
not mentioned as onesubject to the exer- 
cise of the right of pre-emption. We think 
it is wholly unsafe to deduce arule of law 
that a claim for pre-emption can lie in 
respect of a transaction of hiba-bil-ewaz if 
in effect is amounts to asale when no such 
© rule was promulgated by the Muhammadan 
jurists. In the judgment of Mahmood, J., 
which commands our greatest respect, norule 
of Muhammadan Lawis quoted. A passage 
from the Sharaya-ul-Islarn and another from 
the Mafatih, both books of authority on the 
Shia Law, are quoted to elucidate the rule 
applicable to the cases where there is no 
right of pre-emption. The learned Judge 
rightly points out “that sale is an essential 
condition precedent tothe operation of the 
right of pre-emption is a well-established 
principle of Muhammadan Law and in this 
respect no serious difference exists between 
the doctrines of the Sunni and the Shia 
Schools.” The rule stated in the Mafatih 
and the Sharaya-ul-Islam as quoted in 
the judgment of the learned Judge may 


(9) 29 Ind. Oas. 495; 37 A. 522; 13 A. L, J. 714, 
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well; therefore, be regarded as the rule of 
the Sunni Law also. In the Sharaya-ul 
Islam the rule is thus expressed:— 

“If the share has been assigned as a 
dower, or given in charity, or bestowed by 
way of gift, or in compromise, it is not 
subject to the claim of pre-emption.” In the 
Mafatih the rule is stated in similar terms:— 
“The transfer must be by sale. So, if the 
transfer be made as dower, or as a, gift, or 
in compromise, then according to the 
prevalent doctrine, there is no right of pre- 
emption”. The rule precisely apposite to 
the case before usis stated in Hedaya as 
follows:— : 

“If a man marry a woman without settling 
on her any dower and afterwards settle on 
her as house as a dower the privilege of 
shujfa does not take place, the house being 
considered in the same light as ifit had 
been settled on the woman at the time ‘of ` 
marriage. It is otherwise where a man sells 
his house in order to discharge his wife's 
dower either proper or stipulated; because 
here exists exchange of property for pro- 
perty. ‘(Hamilton’s Hedaya, Book XX XVIII, 
page 593). We think that these rules conclu- _ 
sively exclude the right of pre-emption 
in a case of the nature which we have before 
us. 
In the rule in Hedaya emphasis must be 
laid on the word ‘sells.’ The case before us 
is not of sale and of the application of the 
purchase money to’ the payment of the 
dower. In interpreting this ruleit should 
be borne in mind that the word ‘property’ 
as understood in Muhammadan Law does 
not include resincorporales which a claim 
for dower is. 

What difference in principle can it make 
whether the property is transferred “as . 
dower” or “in lieu of dower.” In each case 
the doweris represented by the property, The 
transaction before us may equally fall with- 
in the description of a “compromise.” The 
wife hasaclaim of dower to the extent of 
Rs, 2,500. The husband ‘is unable to satisfy 
it fully. He is willing to offer property in 
satisfaction of the entire claim the value 
of which is Rs. 2,000 only. The wife accepts 
the offer. Is this not acompromise ? Again 
what difference can it make in principle 
whether the amount of dower is fixed before 
hand in money or whether it is fixed by the 
value of the property given as dower. It is 
permissible in Muhammadan Law to fix no 
dower at the marriage and to fix.it later. 
Aninstructive instance on the point just 
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now mentioned will. befound in the-.deci- 
sion of their Lordships of the Privy Council 
in the case of Kamar-Un-Nissa Bibi v. 
Hussaini Bibi (10). 

< Ib was argued by the learned Advocate 
for the appellant that the transaction in 
question wasa sale within the meaning of 
8.44 ofthe Transfer of Property Act, 1882, 
and it was further argued that if that was 


so the claim for pre-emption must prevail. 


In support of the first portion of the argu- 
ment the following cases were cited:— 
Asalat Fatima-v. Shambhu Dayal (11) and 
Abbas Ali v, Karim Bakhsh (4). These cases 
established the need of a registered instru- 
ment fora transactién of a hiba-bil-ewaz. 
- The following cases were also cited to show 
that the doctrine of marzul-maut as under- 
stood in Muhammadan Law was not applica- 
ble toa transaction of hiba-bil-ewaz:—Ghulam 
Mustafa v. Hurmat (12) and Esahuq Chow- 
dhury v. Ahedanissa Bebi (13). We have con- 
sidered these cases carefully and we think 
. that we will misguide ourselves if we de- 
cide the question involved in the present 
appeal in the light of the expressions of 
opinion used in those cases on matters wholly 
different in essence. ; 
Thereis one feature of the definition of 
sale in s. 54 of the Transfer of Property Act, 
1882, to which we might profitably advert 
and . that is the meaning of the word ‘price’ 
` as used therein. It was agreed at the Bar 
that that word in that définition meant 
“money.” We also agree with that view. The 
question, therefore, is: Did Akhtar Husain 
‘obtain money or a promise of payment of 
. money in consideration of the transfer of 
the zemindart share which he made to his 
wife? Our answer is in the negative. On 
_ the date of the deed of gift Musammat 
Zubaida Khatun had only a claim on a 
legal right to her dower debt against her 
husband, Akhtar Husain, and Akhtar Husain 
was under a “‘correspondin g legal obligation 
to satisfy it. In discharge of that obligation 
Akhtar Husain makes the transfer in ques- 
tion and Musammat Zubaida Khatun releases 
him of that obligation. A claim for a debt 
is a “chose in action” and has well-known 
legal incidents—See Ryall v. Ramles (14) 
and notes under it, in White and Tudor’s 


(10) 3 A. 266; 3 Suth. P. c. J. 804; 4 Ind. Jur. 538; 
4 Sar. P. C. J. 185; 2 Ind. Dec. m 8) 46 (P. C.). 
(11) 11 Ind. Cas. 928; 14 O. C 
(12) 2 A. 854; 1 Ind. Dec. je 4 a : 
(13) 28.īnd. Cas. 692; 42 C. Sol? 19 0. W. N. 325, 
(14) 1 Wh &T,L. G, (8th Ed.) p £ ae 
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Leading’ Cases Volume 1, page 98, eighth 
edition). Where does then payment of . 
money or a promise to pay money come 
in this transaction? Nowhere. In Lachh- 
man Prasad v. Mir Fida Husain (5) it 
was held that the “equity of redemption” 
was not “price” within the meaning of s, 54 
of the Transfer of Property Act but that 
it wasa “thing” within the meaning of s. 118 
of the same Act. The Bench of the lata 
Court of the Judicial Commissioner held in 
that case that where a person assigned his 
equity of redemption in Gonsideration of 
the assignee transferring to him proprietary | 
rights over certain other lands the transac- 


‘tion was an “exchange” and no right of pre- 


emption could be exercised with respect 
to it, 

The course of decisions in the late Court 
has been uniform and we are not prepared . 
to disturb it. The decision in the case 
of Ram Prasad v. Rahat Bibi (1) is directly 
in point and against the appellant. Previous _ 
decisions of that Court are to the same 
effect—See Mir Abid Ali v. Arabunnissa (6) 
and Raj Kishore v. Raghunath Prasad (7). 

On behalf of the respondents our atten- 
tion was drawn to two decisions .of the 
late Punjab Chief Court also Mir Zaman 
Khan v. Ghulam Fatima (15) and Ghulam 
Raza v. Sardar Khan (16). Our opinion 
falls in line with the opinions expressed in 
these Punjab cases. 

The result is that the appeal fails and is 
memset with costs. 


N. Appeal CEES 
(15) "ie P R. 1901; 145 P. L. R. 190 
(16) 86 P. R. 1902; AP. L. R.1903. NG 


LAHORE HIGH COURT. 
First Civin APPEAL No. 55 or 1924, 
July 23, 1925. 

Present :—Mr. Justice Broadway and 

Mr. Justice Coldstream. 
HUSSIAN BAKHSH—P.aintiFF— | 
APPELLANT | 


versus 
SARBULAND—DEFEenDant— 
RESPONDENT. 

Colonization of Government ‘Lands (Punjab) Act (V 
of 1912), s. 19—Agreement by tenant to hold land jointly 
with another, validity of.. 

A Government tenant éf a horse-breeding tenancy. 
executed an agreement in favour of his brother recit- 
ing that he and his brother had jointly purchased the 
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mare required for the grant of land and paid for the 
grant out of joint funds and that the land would be 
considered their joint property in future: 

Held, that in the absence of the consent of the Com- 
missioner or other officer specified in s. 19 of the 
Colonization of Government Lands (Punjab) Act, 
the agreement was void under the provisions of 
that section and could not be enforced in a Civil Court. 
[p. 270, col. 1.] i 


First appeal from a decree of the Senior 
Subordinate Judge, Shahpur at Sargodha, 
dated the 30ih November 1923. 

Mr. J. L. Kapur for Dr. Muhammad Alam, 

-and Lala Maya Das, for the Appellants. 

Messrs. M. L. Puri and Bal Kishan, for 

the Respondents. i 


JUDGMENT. —This order will dispose 
of the two appeals, Nos. 55 and 422 of 1924, 
The circumstances out of which they arise 
are as follows :— 

In or about the year 1903 Sarbuland, the 
- respondent, was given by Government a 
horse breeding grant of two squares of land 
Nos. 21 and 30 in Chak No. 36 in Sargodha 
Tahsil. On 80th August 1912 Sarbuland 
executed a document. reciting that his 
brother Hussain Bakhsh and he had jointly 
purchased the mare required for the grant 
of land and paid for the grant out of joint 
funds, that they were jointly liable for their 
debts, and that the land weuld be consider- 
ed their joint property in future. The 
document stated that Hussain Bakhsh was 
to continue to cultivate the square No. 21 
and Surbuland the other square, If Sar- 
buland-resiled from this “agreement” he 
was to pay Rs. 5,000 to Hussain Bakhsh. 

Sarbuland then proceeded to petition for 
insolvency ‘on 2nd October 1913 and was 
adjudicated insolvent. In subsequent pro- 
ceedings Hussain Bakhsh appears to have 
made several unsuccessful attempts to have 
one square, or its produce, released on the 
strength of the document of 1912. There 
was, it seems, some kind of arrangement 
between Sarbuland and his creditors lead- 
ing toa discharge, for on 7th January 1922 
a creditor applied to the Insolvency Court 
to have Sarbuland declared insolvent again. 
On 12th May 1922 Hussain Bakhsh filed 
objections to the attachment of one square. 
His petition was dismissed by the District 
Judge on 27th March 1923 by the following 
order :— ie 

“He claims to be owner of one square out 
of two squares held by the insolvent. 
Hussain Bakhsh has sometimes put in a 
claim for the produce of the land as a 
tenant and had once asked to be admitted 
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as acreditor to the extent of Rs. 5,000 if 
this claim to one square was not allowed, 
but my predecessors have not admitted his 
rights. Iam not prepared to reopen the 
question. He may have the question, if he 
likes, decided by a Civil Court. The appli- * 
cation is accordingly rejected.” 

On 20th May 1923 Hussain Bakhsh filed a 
suit in the Court of the Senior Subordinate 
Judge at Sargodha against Sarbuland for a 
declaration that he had the same right in 
the square No. 21 as Sarbuland had in 
squaré No. 30, alleging that the grant had 
been paid for out of proceeds of ancestral 
land of himself and his brother and relying. 
on the document executed by Sarbuland in 
1912. 

The plaint ended with the prayer that if 
Hussain Bakhsh was not found entitled to 
the rights claimed, a decree in respect of 
the rights found proved might be granted. 
This suit was dismissed on 30th November 
1923, on the grounds, firstly, that the ques- 
tion of plaintiff's title had been finally 
decided against him under the provisions 
of s. 4 (2)ofthe Provincial Insolvency Act, 
1920, by the order of the Insolveney Court 
of 27th March 1923, and secondly, that the 
provisions of the document of the 30th 
August 1912 were contrary to the law con- 
tained in s. 19 of the Colonization of 
Government Lands (Punjab) Act, V of 
1912, by which any transfer or change 
made without the consent in writing of 
the Commissioner, or other officer empower- 
ed, of any of the rights or interest vested 
in a tenant by or under the Government 
Tenants (Punjab) Act, 1893 or the Act V 
of 1912 “shall be.void.” Against this order 
Hussain Bakhsh on 4th January 1924 filed 
the Appeal No. 55 of 1924 Three days later 
he filed the Appeal No. 422 of 1924 against 
the order of the District Judge, dated 
27th Mrach 1923, along with an affidavit 
in support of his prayer for extension of 
time under s. 14 of the Indian Limitation 
Act. 4 

We may take first the appeal against the 
District Judge’s judgment of 30th Novem- 
ber 1923. 5 
` My. J. L. Kapur for the appellant admits 
that the defendant is still a tenant, bound 
by the provisions of Act V of 1912, and . 
that the agreement of 1912 was executed 
after the Act V of 1912 came into force, 
but contends that there is nothing ins. 19 
of that Act to preclude the grant of a 
decree giving effect to the agreement of 


270 
1912, which can be -binding only upon the 
parties to the suit and will not affect the 
rights of Government. He cites Ali Mar- 
dan v. Bakar Khan (1), Hussain Khan v. 
Jahan Khan (2) and Nathu v. Allah Ditta 
(3). The facts in these three cases were, 
however, clearly distinguishable from those 
of the-present case. In Ali Mardan v. 
Bakar Khan (1) the question for decision 
was whether a Deputy Commissioner could 
move for the revision of a decree which 
contravened a provision of the Government 
Tenants (Punjab) Act III of 1893 (which 
has been superseded by the Colonization 
of Government Lands Act, 1912), It was 
held that there was no legal procedure pro- 
viding for such revision. í 

The ruling Hussain Khan v. Jahan Khan 
_ (2) dealt with a case in which it was 
sought to enforce an agreement, similar to 
that relied upon here, after proprietary 
rights had been acquired in land granted 
under the provisions of Act III of 1893. 
Similarly in the case decided in Nathu v. 
Allah Ditta (3), the defendant, ‘against 
whom an agreement to share a grant was 
enforced, had acquired proprietary rights 
and was no longer a mere tenant. It is 
further to be noticed that s. 19 of Act V of 
1912 contains an express provision that 
transfers contrary to its other provisions 
shall he void, whichis not to be found in 
the corresponding s.8of the Act of 1893. 
In view of 8.19 of the Act of 1912 we are 
of opinion, that the agreement of 30th 
August 1912, so far as it relates to rights 
vested in the respondent asa tenant grantee 
(and it is not here sought to have declared 
any rights which may not be so described) 
is void and its enforcement by declaration 
was rightly refused by the Trial Court. As 
the appeal must fail upon this finding, 
there is no necessity to discuss the second 
ground urged by Mr. Kapur relating to 
the effect of the order of 27th March 1923 
in the insolvency proceedings. The Appeal 
No. 55 of 1924 is dismissed with costs. 

It is admitted by Mr. Kapur that if 
Appeal No. 55 fails there remains no force 
in the other Appeal No. 422 of 1924, which 
is accordingly also dismissed with costs. ` 


Z. K. Appeal dismissed. 
(1) 17 Ind. Cas. 680; 13 P. R. 1913; 7 P. W. R. 1913; 
297 P. |. R. 1918. 
. (2) 18 Ind. Cas. 5; 58 P. R. 1913; 48 P. L. R. 1913; 36 
P. W. R. 1913. 
(3). 64 Ind. Oas, 18; 3 D. 92; 3 L, L. J. 505; (1922) A, 
L R, (L) 287, ; 
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RANGOON HIGH COURT. 
Second Crvit APPEAL No. 89 or 1924. 
March 16, 1925. 
Present:—Mr. Justice Lentaigne. 
MAUNG SEIN HTIN—-PLAINTIFF— 
APPELLANT 

5 versus 
CHEE PAN NGAW-—DEFENDANT 


—RESPONDENT. 

Contract Act (IX of 1872), s. 23—Agreement not to 
bid at excise auction, legality of—Public policy— 
Money paid under agreement not to bid, whether can be 
recovered—Fraud, plea of—Burden of proof. 


An agreement not to bid at an excise auction is not 


De 4 illegal or opposed to public policy. [p. 272, 
coll. 

Where a plaintiff alleging that he had paid certain 
money to the defendant on the latter agreeing not to 
bid against the plaintiff at an excise auction sues to 
recover the amount paid by him and the defendant 
pleads that the agreement between him and the 
plaintiff was illegal under s. 23 of the Contract Act, 
the burden lies on him to show that it was intended 


by the agreement to effect the purpose of the agree- , 


ment by illegal means. It is not sufficient for him to 
have used indefinite expressions when demanding the 
money from the plaintiff and then to ask the Court 
to presume that he had intended to act fraudulently 
or otherwise in contravention of any law. If he avoids 
pleading his own fraud he cannot ask the Court to 
presume that he had fraudulent intentions of an 
unspecified or an indefinite kind without his advanc- 
ing evidence that such was the case. To refuse relief 
to the plaintiff under such circumstances would be to 
encourage fraud and trickery of a different kind by 
a person who had done nothing illegal except possibly 
to defraud the plaintiff with whom he, entered into 
an agreement of an indefinite kind, with no intention 
of doing anything except to fraudulently keep the 
money in any event. [p: 272, cols. 1 & 2.] 

Second appeal against a decree of the 
District Court, Ma-ubin, confirming that of 
the Sub-Divisiona] Court, Ma-ubin. 

Mr. Ochme, for the Appellant. 

Mr. Young, for the Respondent. 


3JUDGMENT.—This is a second appeal 
against the judgment and decree of the 


District Court of Ma-ubin confirming the ` 


decree of the Sub-Divisional Court of Ma- 
ubin, and the only point for determination 


is whether the decree is invalid by reason” 


of the fact that it is alleged by the defend- 
ant that the object of the alleged agreement 
was illegal, and that the scontract sued on 
was void and contrary to public policy. 
The plaint alleged that the plaintiff is 


` the owner of thé Hlawza shop at Ma-ubin 


Town ; that first defendant isan Honorary 
Magistrate at Ma-ubin and a Lugyi of the 
Chinese Association, and has influence over 
the Chinese Community ; that second defen- 
dant is a teacher of the Chinese schoolin 
Rangoon, and isa person having influence 


over the Chinese people; that in the year. 


“ 
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1922 plaintiff purchased the licenses for 
Ma-ubin and Mezali Hlawza shops, and 
joined as partner in the Yele, Kanwehabo 
and Payagyidaung shops ; that the licenses 
for the said five shops were proclaimed for 
sale by auction in the Deputy Commis- 
sioner'’s Office, Ma-ubin, for the year 1923-24 
on the 18th April 1923; that on the 17th 
April 1923 the first and second defendants 
came to the plaintiff's house at Ma-ubin 
and asked for payment of a total sum of 
Rs, 4,000—made up of Rs, 2,000 for Ma- 
ubin Hlawza shop, Rs. 1,000 for Mezali 
shop, Rs..500 for Payagyidaung shop and 
Rs. 500 for Yele shop; and said that they 
would not bid for the said five shops ; that 
they would prevent others from bidding 
for the same, and that they would return 
the money, if there was no reduction in the 
revenue, and ifthere was an increase of 
revenue as other persons were bidding for 
the same, and as plaintiff believed the 
statements made by the defendants, the 
plaintiff gave Rs. 4,000 to the defendants ; 
that on the 18th April 1923 when there was 
a sale by auction other persons came and 
pid for the shops in question and plaintiff 
was about to be deprived of the shops, and, 
therefore, he’ had to purchase licenses for 
some shops at a reduced rate and forsome 
shops at an increased rate of revenue ; that 
the rates were as follows :— 

Ma-ubin Shop for 1923-24 Rs. 22,100 but 
for 1922-23 Rs. 20,000 (an increase of 
Rs. 2,160) ; 

Mezali Shop for 1923-24 Rs. 3,050 but 
for 1922-23 Rs. 2,800 (an increase of Rs, 250); 

Yele Shop for 1923-24 Rs. 6,250 but 
for 1922-23 Rs. 7,050 (a decrease of Rs. 800); 

Kanwekabo Shop for 1423-24, the plaintiff 
did not obtain the license. 

Payagyidaung Shop for 1923-24 Rs. 5,000 
but for 1922-23 Rs. 3,000 (an increase of 
_ Rs. 2,000); 

That according to the agreement made 
by the -plaintlff and the defendants, a 
demand for payment of Rs. 3,500 was made 
after leaving aside Rs. 500 for Yele Shop; 
that first -defendant returned Rs. 500 
promising that the balance of Rs. 3,000 
would be paid when second defendant came 
back from Pyapon ; that on several occasions 
defendanis were asked to pay Rs. 3,000 
according to the agreement? but in vain; 
and the prayer was for recovery of 
Rs. 8,000. 

The written statement of the first defend- 
ant denied the alleged agreement and 
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denied the receipt of Rs: 4,000 from’ the 
plaintiff and denied thealleged re-payment 
of Rs. 500 and promise to pay the balance; 
and the defendant contended that the suit 
is not maintainable and the money is not 
recoverable as it is paid in consideration of 
the promise to sacrifice the chance of pursu- 
ing one’s own trade and to deter other 
competitors from outhidding the plaintiffs 


‘at the Government Hlawza License Auc- 


tion Bale, thus inflicting injury on the 
public purse, excluding one of the parties 
from competitions entirely at a sacrifice and 
restraining another from pursuing lawful 
trade, thereby rendering the said agreement 
void, - being :fraudulent, unlawful and 
opposed to public policy ; that the defendant ` 
further contended that the plaintiff sued 
the defendant just to enable plaintiff to 
defend a criminal charge of defamation 
and criminal intimidation instituted by the 
defendant in a specified prosecution. The 
latter had reference to a prosecution in- 
stituted by the defendant against the 
plaintiff for calling him “a thief’ in con- 
nection with this transaction. The second 
defendant raised similar legal defences and 
also denied the allegations of fact. 

Both the lower Courts have decided all 
issues of factin favour of the plaintiff. The 
learned Sub-Divisional Judge also decided 
the legal issie as to ‘whether the agree- 
ment was fraudulent, unlawful or opposed 
to public policy” in favour of the plaintiff, 
He disregarded two old decisions in Upper 
Burma and followed a more recent decision 
ofa Bench of the late Chief Court in the 
case of Nagappa Chetty v. Ah Foke (1), 
where the plaintiff was allowed to recover 
asum of money which had been deposited 
with a Chetty to be paid to another 
Chinaman if certain Hlawza licenses were 
sold below acertain price and on agreement 
that the defendants were not to bid for 
certain licenses. That decision was based 
on certain English decisions and also follow- 
ed the Privy Council decision in Mahomed 
Mira Ravuthery Savvasi Vijaya Raghuna- 
dha (2). The learned Trial Judge held that 
the facts of the present case are very 
similar to the facts of the casein the Chief 
Court, and he granted the plaintiff a decree 
with costs. | 

On first appeal the learned District Judge 


(1) 56 Ind. Cas. 963; 12 B. L. T. 241. 

(2) 23 M. 227; 271. A. 17;40. W, N. 298; 10M. L. 
J. 1; 2 Bom. L. R. 610; 7 Sar. P, O. J. 661; 8 Ind. Deo, 
(x. s.) 561 (P, CO), 
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held that there was not a tittle of evidence 
that Government had suffered any loss of 
revenue by the arrangement made between 
the parties; and that it is evident that 
defendants did not or could not induce the 
other intending buyers to desist from 
outbidding the plaintiff, and that there was 
no combination between the bidders to 
curtail the bidding; and that unless and un- 
til it was established that the arrangement 
made between them and the plaintiff was 
an artifice to defraud Government revenue, 
he found no reason for allowing them to 
take advantage of their own fraud, thereby 
enabling them to pocket a sum of Rs. 3,000, 
and he added that he was in full agreement 
with the learned Sub-Divisional Judge in 
following the decision in P. M, A. Nagappa 
Chettiar v. Ah Foke (1). 

The present second appeal is against that 
decision. It is admitted that an agreement 
not to bid is not illegal, but it is urged 
that the case is not covered by the deci- 
sions of the Privy Council and of the late 
Chief Court, because it involves the further 
agreement of defendants that they would 
prevent others from bidding. I find, how- 
ever, that no name of any other person 
was mentioned as a person to be so prevent- 
ed and that no indication is given as to 
what defendants were to do, and that it is 
not clear what the defendants really con- 
templated when they used the original 
Chinese or Burmese expressions which have 
been so translated. 

In the case of Mahomed Mira Ravuther 
v. Savvasi Vijaya Raghunadha (2), their 
Lordships of the Privy Council cited their 
previous decision that “all purchasers are 
bound to abstain from breaches of trust 
and from intimidation or falsehood in keep- 
ing off bidders” and ina later passage they 
quote the finding of the High Court, “The 
means by which competition was discourag- 
ed atthe auction were clearly of an innocent 
character. In employing them, as in mak- 
ing the agreement with the zemindar, the 
purchaser did not go beyond the limit of 
what he was entitled to do in order to make 
‘a good bargain”; and they expressed the 
view that such findings were in accordance 
with the view pronounced by the Board. 

J think that if the defendants in this case 
intended to show that the contract was 
illegal under s. 23of the Indian Contract 
Act, 1872, the burden lay on them to show 
clearly that it was intended to effect the 
purpose by illegal means, and that it is not 
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sufficient for them to have used indefinite ex- 
pressions when demanding the money from 
the plaintif and then to ask the Court to pre- 
sume that they, defendants, had intended to 
actfraudulently, illegally or otherwise in con- - 
travention ofany law. The defendants avoid 
pleading their own fraud, but they ask the 
Court to presume that they, the defendants, 
had fraudulent intentions ofan unspecified 
or indefinite kind without their, advancing. 
any evidence that such was the case. To 
refusé plaintiff relief under such circum- 
stances would be to encourage fraud and 
trickery of a different kind by persons who 
intended nothing illegal except possibly to 
defraud the person with whom they were 
entering into agreements of an indefinite 
kind, with no intention of doing anything 
except to fraudulently keep the money in 
any event. i 

For the above reasons, I see no reason, to 
disagrree with the decisions of the lower 


‘Courts, and I dismiss this second appeal 


with costs. i ; 
Z., K. Appeal dismissed. 


LAHORE HIGH COURT. 
Civiu Revision No. 219 or 1925. 
_ June 26, 1925. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
DITTU RAM—Puaintirr—-PeriTioner 
E VEFSUS 
NAWAB—DEFENDANT—RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 164-7- 
Civil Procedure Code (Act V of 1908), O. V, r. 20, 
0. IX, r. 13—Ex parte decree, application to set aside 
— Service of summons— Substituted service—Limitation 
—Burden of proof. 
Article 164 of Sch. I to the Limitation Act pre- 
scribes a period of thirty days for an application to ` 
set aside an ex-parte decree, and the terminus a quo 


is the date of the decree, or, where the summo 

not duly served, the date on which the applicant has 

‘knowledge of the decree. [p. 278, col: 1. | 
In the case of -substituted service-fected.by order 


of the Court, the summons must be deemed ` to. be 
duly served for the purpose of Art. 164 of Sch. I to 
the Limitation Act, even though it does not in fact 
come to the defendant’s knowledge. [ibid.] 

Where the summons is not duly served on the 
defendant, the terminus a quo for an application to set 
aside an ex parte decree is the date on which the 
defendant hes knowledge of the decrea, and the 
burden lies upon him to show that his application is 
within time. [ibid.] : ` 

Petition, under s: 44 of Act IX of 1919, for 
revision of an order of the Subordinate 


Judge, Fourth Class, Jhang, dated the 10th 
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February 1925, reversing that of the Munsif, 
fa Class, Jhang, dated the 31st October 
2 f ; 

Mr. M. L. Puri, for the Petitioner. 

Malik Ram Lal, for the Respondent. 

JUDGMENT.—On:-the 3ist of October 
1917 an ex parte decree was passed against 
the defendant, and it was not until the 
25th of August 1924 (nearly ‘seven years 
after the date of the ex parte decree) that 
the defendant made an application for an 
order to set aside the ex parte decree. The 
Subordinate Judge has granted the applica- 
tion without considering the question whe- 
ther the application was or was not barred 
by time. 

Now, Art. 164 of the Indian Limitation 
Act prescribes a period of thirty days for 
an application of this character, and the 
terminus.a quo is the date of the decree, 
. or, where the summons was not duly served, 
the date on which the applicant has 
knowledge of the decree. Now, the learned 
Judge, who passed the ex parte decree, 
had after satisfying himself that the defend- 
ant was keeping out cf the way for the 
purpose of avoiding service directed that 
substituted service ‘should be effected as 
. prescribed by O. V; r. 20, C. P. C., and this 
order was duly carried out. Sub-rule (2) 
of that rule prescribes that service sub- 
stituted by order ofthe Court shall be as 
effectual as it had been made on the defen- 
dant personally. There can be no doubt 
that in the case of substituted’ service a 
summons is duly served for the purpose of 
Art. 164 even though it does not in fact 
come to the defendant's knowledge; and that 
time runs from the date of the decree. The 
application for setting aside the ex parte 
decree was made after the expiry of thirty 
‘days from the.date of the decree, and was 
clearly barred by time. 

Assuming, for the sake of argument, that 
the summons was not duly served on the 
defendant, the terminus a quo is the date 
on which the defendant has knowledge of 
the decree and it is clearly for himto show 
that his application was within time. Now, 
the plaintiff made several applications for 
executing his decree, and there is abundant 
evidence, both oral and circumstantial, to 
the effect that the defendant had know- 
ledge of the decree more than thirty days 
before the date on which he made his 
application. The application is hopelessly 
barred by time, and the Subordinate 
Judge was entirely wrong in re-opening 
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the case after the expiry of several years 
on the ground that “as ordinarily the suits 
should be dicided on the merits a lenient 
attitude has to be taken in cases where the. 
defendant is not personally served.” 

For the aforesaid reasons I accept the 
application for revision with costs and’ dis- 
charge theorder of the lower Court setting 
aside the decree. 

Z. K. Application accepted, 


LAHORE HIGH COURT. 
MISCELLANEOUS First APPEAL No. 1955 
or 1924. 

January 20, 1925. 
Present:—Mr. Justice Campbell. 

Tur Fries HAZURA MAL-LAL CHAND 
THROUGH LAL CHAND— PLAINTIFFS— 
APPELLANTS 
versus 
RANG ILAHI AND OTHERS— DEFENDANTS — 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 20-—-Suit by 
commission uyent—Jurisdiction, 

A suit by a commission agent against his principal 
for balance due on accounts can be entertained by a 
Court having jurisdiction at the place where, in com- 
pliancs with the principal's orders, the commission 
is executed. |p. 274, col. 1.] 

Motilal Pratabchand v. Surajmal Joharmal, 30 B. 
167: 6 Bom. L R. 1038, explained. 

Miscellaneous first-appeal from an order 
of the Senior Subordinate Judge, Mont- 
gomery, dated the 9th July 1924. 

Dewan Mehr Chand, for the Appellants. 

JUDGMENT.— The two Appeals Nos. 
1955 and 1956 of 1924 can be disposed of 
conveniently in one judgment. 

There were two suits by different plaint- 
iffs against thesame defendants Rang Ilahi 
and others, alleged to be the former proprie- 
tors of a defunct firm in Kasur. The plaint- 
iffs in one case were Ruchi Ram-Khan 
Chand of Kamalia in the Montgomery ‘Dis- 
trict and in thé other Hazura Mal-Lal 
Chand of Okara in the same District. In 
each case the plaintiffs said thatthey were 
employed by the late firm of the defendants 
as commission agents to purchase in the 
Montgomery District cotton, grain, ete., and 
to despatch it to Kasur. In one case the 
plaintiffs alleged thata deposit of -Rs. 200 
had been made with them and paid at their. 
shop at Kamalia by the defendants and in 
the other case a similar deposit of Rs, 2,000 
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was stated to have been made. Both suits 
were for a balance due on accounts, 

One of the defendants admitted in each 
ease the dealings alleged by the plaintiffs 
and did not deny the deposits but he also 
pleaded that the Montgomery Courts had 
no jurisdiction. The learned Senior Sub- 
ordinate Judge proceeded to try this issue 


purely on the question of the place at which’ 


payment by the Kasur firm was to have 
been made. After discussing certain evi- 
dence he concluded that there had been a 
special agreement in each case that payment 
to the plaintiffs was to be made at Kasurin tlie 
Lahore District, the home of the defendants, 
and from this fact he proceeded to lay down 
a rule “in cases between commission agents 
and principals when money is specifically 
agreed to be paid ata place the claims are 
to be entertained only by those Courts hav- 
ing jurisdiction at that place.” As authority 
for this proposition he has relied upon 
on Pratabchand v. Surajymal Joharmal, 
D. 
Section 20, however, of the O. P. C. enacts 
thata suit may be instituted in a Court 
within the local limits of whose jurisdiction 
the cause of action wholly orin part arises. 
The expression “cause of action” is defined 
in Motilal Pratabchand v. Surajmal Johar- 
mal (1) the ruling which the learned Senior 
Subordinate Judge has cited, as the bundle 
of facts which it is necessary for the plaintiff 
to prove before he can succeed in his suit. 
The learned Judge who decided that case 
after laying down this definition proceed- 
ed to explain what the bundle of facts 
must contain in a suit between a principal 
and commission agent. In that case the 
principal was the plaintiffand the commis- 
sion agent was the defendant. It was ex- 
plained that the plaintiff had to establish 
that he gave certain instructions to the de- 
fendant as his commission agent, that those 
instructions duly reached the defendant, 
that the defendant executed the commission 
with which he was charged, that the defend- 
ant. was bound to render ån account, ete:. 


“In the present case the plaintiffs had to 
prove inter alia that they received a com- 
mission from the defendants and that they 
executed it. That commission was the pur- 
chase of cotton, etc., in the Montgomery 
District and their alleged purchaseof these 
goods in compliance with the defendants’ 
orders was, therefore, part of their cause of 


(1) .30 B, 167; 6 Bom, L. R 1038, 
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action. What the learned Senior Subordi-. 
nate Judge has really been at pains to do 
is to demonstrate thatthe suits could also be 
brought in a Court in the Lahore District. 
To establish this fact does not lead to the 
conclusion that the Court of no other district 
has jurisdiction, for itis a common pheno- 
menon for a suit to be capable of institu- 
tion in more than one district. The learned 
Senior Subordinate Judge's own Court has 
‘also jurisdiction since the alleged causes 
of action arose partly in the Montgomery 
District. 7 
I accept both appeals with ‘costs and set 
aside the orders returning the plaints for 
presentation to the proper Court. They 
willbe received back by the learned Senior 
Subordinate Judge and the suits be proceed- ° 
ed with. 


N. H. Appeals accepted. 


PRIVY COUNCIL. 

APPEAL FROM THE Patna HIGH Court. 
July 27, 1925, 
Present:—Lord Shaw, Lord Blanesburgh 
Sir John Edge and Mr. Ameer Ali. 
Musammat NAG KUER—AvrPELLANT 

versus f 
SHAM LAL SAHU AND oTHERS— 
: RESPONDENTS. 

Partnership, dissolution of—Accounts, mode of 
—-Partnership moneys appropriated by one partner— 
Procedure, 

Where a partner takes moneys ofthe parntership 
out of the partnership business and appropriates them 
to his own use, he must, on accounts being taken, 
be charged with the sums withdrawn by him as being 
partnership assets in his hands with mercantile in- 
oa from the dates of. withdrawal. [p. 277; 
col. 2. 

In such a case where it is found that’ the balance 
of the cash capital of the partnership is not sufficient 
to satisfy the claims of the remaining partners with 
regard to the contributions made by them towards 
capital, the proper procedure is to appoint a Receiver 
of partnership assets, to direct him to provecd with 
the collections of the outstanding debts of the partner- 
ship and to declare that such receipts should be em~ 
ployed first towards the discharge of all outside 
liabilities, costs and expenses and then towards the 
satisfaction of the respective claims on capital account 
of the partners. It is not proper in sucha case to 
credit the partner who has appropriated the partrier-_ 
ship moneys with the receipt of such moneys and to 
require other partners to accept book-debts due to the . 
partnership in lieu of their claims on the capital 
account. |ibid.] 

Messrs. A. M. Dunne, K. C., and W. Wal« 
lach, for the Appellant. 


Mr, S, Hyam, for the Respondents, 
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s JUDGMENT. 

Lord Blanesburgh.—The question 
now before the Board arises in the course of 
. a suit for dissolution of a partnership firm. 

The suit has been pending in the first 


pour of Gaya since the 2nd February 
1915. i 


The firm's business was that of tobacco 
manufacturers, and at the commencement 
of the suit the partners in it were the 
plaintiff, Bishun Ram, entitled to a 10 anna 
share of profits, and the defendant, Bundi 
Lall, entitled to a 6 anna share. There 
were four branches of the business in differ- 
ent parts of India. The partnership was 
governed hy a deed of the 2nd August 1905 
under which the management was vested 
in Bishun Ram, and there was a stipulation 
for annual accounts. Interest on capital 
contributed was allowed at Y per cent. and 
each partner was at liberty to add his pro- 
fits to his capital if he so desired. 


Out of the profits of the business certain 
house properties had been from time to time 
purchased by the firm, and it seems that 
these were left in the several possession 
of the partners according to their respective 
share in profits. Probably for this reason, 
possibly also because Bundi Lall's propor- 
tionate interest in capital was by this time 
much greater than his interest in profits, 
a serious difference arose in the course of 
the proceedings upon the question whether 
in the final division these properties were 
to be specifically divided between the part- 
ners in the proportion of 10 to 6, or 
whether, like other partnership assets, they 
could be made available first to satisfy the 
partners’ claims on capital account. That 
question still lies at the root of the present 
-appeal, but so far as it turns upon the con- 
struction of the partnership deed their 
Lordships accept the view taken of it by 
the High Court at Patna. They are satisfied 

_that thereunder these houses are partner- 
ship assets burdened with the liabilities of 
the partnership whether to outsiders or to 
the partners. It is only after all such 
_ liabilities have been adjusted and in fuli— 
with recourse, if necessary, to the houses 
_ forthe purpose—that they, orsuch of them 
as then remain available, will be distrivut- 
able as surplus assets between the part- 
ners severally andin proportion to their 
shares in profits. Their Lordships, how- 
ever, do not fail to recognise that it was a 
desire shared by both partners that these 
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houses should be the last assets to be re- 
sorted to for discharge of partnership 
liabilities, and they see in a provision of the 
preliminary decree in the suit to which, 
with some observations as to its true effect, 


“they will call attention in the sequel, some 


fulfilment of that desire. 


+The accounts between the partners were 
not taken annually. The last one taken and 


-adjusted before action covered the period 


prior to the: 20th October, 1911. From that 
account it appeared that there had been 
contributed by the plaintiff to the partner- 
ship on capital account Rs. 43,039-2-9, and 
by the defendant Rs 40,789-0-45, The 
position in this respect changed further in 
favour of the defendant before the com- 
mencement of the suit. It now appears that 
by that time his capital claims exceeded in 
amount those of the plaintiff on any view of 
the position. 

The suit, as has been said, was commenc- 
ed on the 2nd February 1915. On the 7th 
April 1915, Bundi Lall, the defendant, died 
and the suit was thereafter continued 
against his legal representatives, the pre- 
sent respondents. To them their Lord- 
ships will refer as the defendants. 


In March of the following year the de- 
fendants applied for the appointment of an 
independant Receiver. The Ccurt'on that 
occasion refused to displace the plaintiff 
from his position of management under the 
partnership deed, but appointed him to be 
Receiver and manager pendente lite without 
remuneration and without security, and 
directed him to submit his accounts every 
month. < 

The responsibilities of his office lay lightly 
upon the plaintiff, and many of the sub- 
sequent difficulties in the case, including 
that with which their Lordships are now 
concerned, are attributable to two unauthor- 
ised, and so far as appears inexcusable, 
acts on his part committed while Receiver. 
Without leave of the Court or consent of 
parties he withdrew from the partnership 
funds in his hands as such Receiver, first, a 
sum of Rs. 22,049-4-73, and later, one of 
Rs. 5,500, and although subsequently order- 
ed on several occasions to pay over these 
moneys, he failed, except to the extent of 
Rs. 2,000, to do so, with the result that 
Rs, 25,549-4-73—now an adjusted balance 
of Rs. 24,345—if not long ago applied to 
his own purposes, has remained--in his 
hands, or since his death, which has now 
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occurred, in’ the hands `of his legal repre- 
sentatives, the present appellants. 

Their Lordships desire at once to asso- 
ciate themselves with the observations upon 
these withdrawals made by the learned 
Judges of the Court at Patna in the judg- 
ment here under appeal. Like thém, their 
Lordships see in the comparative inaction 
of.the first Court of Gaya, when the plaint- 
ifs grave misconduct was brought to its 
notice, a failure to appreciate the extreme 
seriousness of what the plaintiff had done. 
Their Lordships see indications of the same 
want of appreciation in the readiness of 
that Court in later orders to condone the 
plaintiff's unauthorised retentions by treat- 
ing them, without even any charge for 
interest, as being in account with the de- 
fendants both regular and final. In truth, 
the action of the plaintiff in this matter, 
fully acknowledged and neither explained 
nor excused, amounted to a breach of duty 
as serious in character as any that can be 
committed by an officer of the Court in his 
position. It ought not to have been over- 
looked to any degree by any Court jealous 
of its responsibility for the actions of its 
own officers. 

The suit came on for trial in August, 
“1916. Many issues were framed and fought, 
‘but no further reference thereto need now 
be made. In the result, on the 15th August, 
1916, the then Subordinate Judge of Gaya 
made a preliminary decree declaring the 
respective interests in profitsof the partners 
as above stated, dissolving the partnership 
as from the 7th. April, 1915, the date of the 


‘defendant, Bundi Lall’s death, appointing 


Balin Durga Prasad in place of the plaint- 


‘iff tobe the Receiver of the partnership 


estate and effects in this suit and to get-in 


‘all the outstanding book debts and claims 


of the partnership,” directing the usual dis- 


‘solution accounts, that of the dealings and 


transactions between the partners to be 
taken as from the 20th October, 1911, the 


` date ofthe account already mentioned. The 


decree then proceeded as follows (this is the 
passage already above referred to): 
“Tt is further ordered that the goodwill 


-of business heretofore carried on by the 


parties and the stock-in-trade be sold on 
the premises. Saving the houses and land- 
ed property for being divided as directed 


-above”—that is, in the proportion of 10 to 6. 


And a Commissioner was appointed to 
takeand certify the accounta. 
. Notwithstanding the direction given by 
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this order to the Receiver to get in the out~- 
standing book debts of the partnership, no 
steps were apparently taken by him to do 
so, and the Commissioner in his’ report, 
made after prolonged enquiry and dated 
the 9th February, 1918, found the total 
assets of the partnership, excluding house 
property, to amount to Rs. 67,641-6-14, 
consisting as to more than Rs. 40,000 of 
book debts stil] outstanding. The house 
properties—19 in number—were severally 
valued by the Commissioner . at sums 
amounting in all to Rs. 57,300, and on the 
footing that the other assets of the partner- 
ship as above stated would suffice to 
satisfy all its liabilities both to outsiders 
and to the partners on capital account, he . 
propesed to partition these 19 properties 
between the partners or their representa- 
tives in proportion to their shares in profits, 
awarding to the plaintiff -properties valued 
at Rs. 35,812-8 and tothe defendants pro- 
perties valued at Rs. 21,487-8. 

In arriving at the figure of Rs.'67,641-6-14 
as the value of the remaining assets of | 
the firm, the Commissioner included noth- 
ing in respect of the sums -withdrawn.by 
the plaintiff as above stated. It did not 
apparently occur to him to treat these sums 
as a partnership asset in: the plaintiff's 
hands for which, with or without interest, 
he was accountable to the firm. He re- 
garded them as proper receipts in respect 
of capital, merely operating a reduction 
pro tanto of his claim against the assets on 
that account. 

And the Subordinate Judge of the first 
Court of. Gaya, by his final decree of the 
17th August, 1917, which it is the purpose 
of the present appeal to have restored, con- 
firmed the Commissioner’s report. He, too, 
‘treating the sum retained by the. plaintiff as, 


ʻa receipt on account of capital, provided 


for discharge of the balance a sum which 
as, subsequently adjusted, was Rs. 9,713-2-0 
by directing that Rs. 3,791-11-10; was to 
be paid him by the Receiver vut of cash in 
his hands and Rs, 5,921-6-14 by the ap- 
propriation to him of book debts of that 
amount due tothe firm. To-the defendants, 
on the other hand, the learned Judge’ 
allocated, in respect of their ascertained 
capital in the business a net amount, as ` 
subsequently corrected and adjusted, of 
Rs. 43,903-9-14 by directing that Rs. 9,523-2-0 
was to be paid them by the Receiver in 
cash, while the residue of Rs. 34,380-7-14 
was to be satisfied by the appropriation to 


[92 I. ©. 1926] 


them- of the remaining uncollected book 
debts of that nominal value. 
Against the order of the Subordinate 


Judge the defendants appealed to the High- 


Court of Judicature at Patna. Their prin- 
cipal grievance—that with which alone their 
Lordships are now concerned—was that 
while the plaintiff had been permitted to 
retain cash in respect of over Rs. 24,000 
of hiscapital, he*was now allowed in respect 
of the balance a further sum of over 
Rs. 3,700 in cash and was required to accept 
no more than Rs. 5,921 of his entire claim 
in book debts, the defendants were, in res- 
pect of as much as Rs. 43,903 of their 

-capital, required: to accept book debts, 
which asthey asserted were “bad, mostly 
-barred, and not at all recoverable.” 

The High Court on this point agreed with 
the defendants. The learned Judges of 
that Court in their judgment: of the 4th 
May, 1921, held that asthe plaintiff had 
received in cash a sum which they adjusted 
as being Rs. 24,345, the- defendants should 
receive a similar amount in cash before 
there was any further receipt by the plaint- 
iff, and they accordingly made a decree 
which contained the following clause:— 

. “The first direction must be to pay to the 
deféndants.towards the amount due to them 
as capital Rs. 24,345 in cash, if there is cash 
in hand to that amount, and, if not, in cash 
and house property. The balance of- his 
capital still due to the plaintiff and the 
balance then due to the defendants will be 
paid in house property. The plaintiff will 
get 10/16 and the defendant will get 6/16 of 
the house properties remaining after re-pay- 
Pee of capital and of the debts due to the 

m.” 

The last sentence in this clause: is not 
intelligible to their Lordships. There must, 
they think, be a typist’s error somewhere. 
While, however, this seems to be so, their 
Lordships cannot escape the impression— 
and it is convenient to indicate it now—that 
the learned Judges of the High Court, while 
fully conscious that there were. uncollected 
book-debts—that fact is referred to in the 
oral judgment of Ross, J..—did not, appar- 
ently any more than did the Subordinate 
Judge, intend that these should be collected 
and applied so far as they would go in dis- 
charging partnership- liabilities. Their 
intention apparently was to throw any other- 
wise unsatisfied portion of. these, in the first 
instance, at all events; upon the house pro- 
perties, To.this point their. Lordships will 


NAG KUER v. SHAM LAL SARU, 


277 


recur. Against’ that order of the High 
Court the legal representatives of the plaint- 
iff—he is now dead—now appeal. They 
insist that the order of the Subordinate 
Judge of the 17th August, 1917, should be 
restored. They contend that there was 
ample jurisdiction to require the defendants 
to accept in satisfaction of their capital 
claims uncollected book-debts of any 
amount, and they say that even if this be 
not so, still.by the deed of partnership, and 
if not then by the preliminary decree in the. 
suit from which there has been no appeal; 
the house property is destined for division, 
as it was in the result divided by the Com- 
missioner and Subordinate Judge irrespect: 
ive of the question whether the claims of 
the partners in respect of capital had been 
so satisfied or not. 

Their Lordships cannot agree. In their 
judgment it was entirely improper to dis- 
tribute the assets in the way directed by the 
Subordinate Judge. The strict order, they 
think, would have been one charging the 
plaintiff with the sums withdrawn by him 
as being partnership. assets in his hands 
with, they should have thought, at least 
mercantile interest from the dates of with- 
drawal. No claim has, however, been made 
against the plaintiff for interest, and their 
Lordships say no more about that. A strict 
order would then have directed the Receiver 
to proceed with the collection of the out- 
standing debts in obedience to the order of 
the 15th August, 1916, and would have de- 
clared that, subject to the discharge of all 
outside liabilities, costs and expenses, the 
sum so realized ought to. be applied as far 
as it would extend in satisfaction of the 
respective claims on capital account of the 
plaintiff and defendants, any deficiency 
being made good out of the house proper- 
ties as now directed by the High Court. 
As their Lordships have already said, they 
can see in the partnership deed no founda- 
tion for the appellant's present contention, 
while as to the direction in the preliminary 
decree, it amounted tono more than this: 
that the house properties were the last of' 
the assets to be resorted to for the discharge 
of partnership liabilities to the intent that 
they might so far as was possible remain 
for appropriation between the partners in 
specie and as profits. 

While, however, their Lordships can see 
no foundation for the appellant’s appeal on 
the grounds on which if was pressed, the 
think, for reasons already indicated, that 
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the clause in the order appealed from, above 
set forth, does not give full effect to the 
preliminary decree, and that clause should, 
in their judgment, be somewhat varied. 
They think the clause shouldread as follows 
(their Lordships retain the phraseology of 
the High Court):— : 
“The first direction must betothe Receiver 
to.get in, so far as they now subsist, the 
‘ outstanding book-debts as directed by the 
order of the 15th August, 1916, with full 
Power to him to agree for the sale of any 
particular debt or debts to either of the 
* parties for such consideration as he shall in 
each case consider adequate. The next 
direction must be to pay to the defendants 
towards the amount due to them as capital 
Rs. 24,345 in cash if the cash so collected, 
and in hand and available for the purpose is 
sufficient, and if nat, then in cash and house 
property. The balance of his capital still 
due to the plaintiff and the balance then 
due to the defendants will be paid in cash 
or house property, or partly in one way and 
partly in the other. The plaintiff will get 
10/i6th and the defendants 6/L6th of the 
house property remaining after re-payment 
of the capital and all other liabilities of the 
firm.” 
: Their Lordships think that, with those 
variations in the clause referred to, the 
decree of the High Court should be affirm- 
ed. The variations, in their judgment, 
ought not to affect the costs of this appeal. 
These the appellant must pay. 
Their Lordships will humbly advise His 
Majesty accordingly. 
Z.K. Decree affirmed. 
Solicitor for the Appellant: —Mr. Hy. S. 
H. Polak. 
Solicitors for the Respondents:—Messrs, 
Barrow, Rogers & Nevill. 


LAHORE HIGH COURT. 
First CIVIL APPEAL No. 386 or 1919. 
December 23, 1924. 

Present :—Justice Sir Henry Scott-Smith, 
Kr., and Mr. Justice Fforde. 
Musammat MURAD BIBI AND ANOTHER 
— DEFEN DANTS—A PPELLANTS 

versus 
AMIR HAMZA AND anoTHEr—PLAINTIFES 
— RESPONDENTS. 
Custom—Inheritance — Daughters v. Collaterals—~ 
Poe Pathans of Basti Mithu Sahib in Jullundur 
District. fe 
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Among Muttazai Pathans of Basti Mithu Sahib, a 
suburb of Jullundur Oity, a daughter does not in- 
herit in the presence of brothers or near collaterals 
of the last male owner. [p. 282, col. 2.] 

Civil Appeal No. 1404 of 1899 dated 27th November 
1905 and Nizam Din v. Fauja, 68 P. R. 1889, referred to. 

The Muttazai Pathans of Basti Mithu Sahib are 
presumably governed by agricultural custom, and the 
onus to prove that a daughter inherits in the presence 
of brothers or near collaterals, lies on the daughter. 
[p. 280, col. 1.] is, 

Kirst appeal from a decree of the Senior 
Subordinate Judge, Jullundur, dated the 
30th November 1918. 

Lala Badri Das, R. B., and Lala Balwant 
Rai, for the Appellants. 

Bakhshi Tek Chand and Maulvi Ghulam 
Mohy-ud-Din Khan, for the Respondent. 


JUDGMENT.—Muhammad Hussain 
and Khadim Hussain Muttazai Pathans of 
Basti Mithu Sahib a suburb of Jullundur 
City were two brothers. Muhammad Hus- 
sain died on ‘the 6th of May 1902, leaving 
a widow Musammat Murad Bibi and a 
daughter Alusammat Fatima, defendants- 
appellants, as well as two other daughters. 
A dispute arose as to succession to his pro- 
perty, and Khadim Husain set up a Will in 
his favour dated the 6ch of May 1902. 
Eventually there wasa civil suit in which 
it was held that the Will was not genuine. 
Subsequently Musammat Murad Bibi 
brought a suit and got a decree against her 
brother-in-law for joint possession of her 
husband's share in the family property, but 
as she could not get full enjoyment of her 
share she applied for partition. The Re- 
venue Courts refused partition and Musam- 
mat Murad Bibi then, on the 15th of May 
1916, instituted a civil suit for a declara- 
tion that sheis entitled to partition of her 
share. With her was associated as plaintiff 
Musammat Fatima to whom she had made 
a giftof one-third of her.share. The lower 
Court gave the ladies a decree and Khadim 
Hussain has filed an appeal in this Court, 
No, 433 of 1919. On the sth of July 1917 
Khadim Hussain filed a suit for a declara- 
tion to the effect that the deed of gift 
dated the 19th of August 1914 executed 
by Musammat Murad Bibi in favour of her 
daughter Musammat Fatima should not 
effect his reversionary rights after the 
death or re-marriage of the donor, The 
lower Court disposed of this suit and that 
brought by the ladies above referred to 
together, and gave the plaintiff a deerce 
for the declaration sought. From this 
decree Musammat Murad Bibi and Musam- 
mat Fatima have brought the present 
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appeal. The Court in disposing of both the 
suits directed that the parties should bear 
theirown costs. In Khadim Hussain’s suit 
Musammat Murad Bibi and Musammat 
Fatima have filed an appeal (No, 385 of 
1919) as regards their costs. We proceed 
in this judgment to dispose of the ladies’ 
appeal against the lower Court's declara- 
tory decree in favour of Khadim Hussain 
to the effect that the gift of Musammat 
Murad Bibi should not affect his reversion- 
ary rights. 

In the suit brought by Khadiin Hussain 
he alleged as regards part of the property 
that it did not belong to the widow at all. 
This, however, was decided against him and 
the point has not been raised in appeal 
before us, The issuesin the suit brought 
by Musammat Murad Bibiand Musammat 
| Fatima were framed on the 18th of August 

1916, and will be found on page 26 of Paper 
Book A. The second issue was whether 
the gift made by plaintif No. 1 to 
plaintiff No. 2 is valid, the onus being laid 
upon the plaintiffs. In the case brought by 
Khadim Hussain issues were struck on the 
21st August 1917, see page 12 of Paper Book 
D and the fifth and sixth issues were as 
follows :— f 

5. “Has the plaintif losis standi to con- 
test the gift? onus on the plaintiff,” and, 

6. “Ifsa, is the gift lawful ? onus on the 
defendants. 
` Subsequently on the 5th of October 1917 
these issues were altered and then read as 
follows :— 

5. “Has not the plaintiff locus standi to 
contest the gift? onus on the defendants” 
and, 

6. “Is the gift lawful? onus 
defendants.” 

Evidence in both cases was heard toge- 
ther and Musammat Murad Bibi and 
’ Musammat Fatima produced their evi- 
dence first. At the time when the issues in 
Khadim Hassain's case were amended on 
the 5th of October 1917, only one witness 
on the other side had been examined. 


on the 


From that time on the onus of proving the : 


validity of the gift was placed upon Musam- 
mat Murad Bibi and Musammat Fatima. 
Mr. Badri Das urges that the onus of prov- 
ing that the gift was invalid should have 
been on Khadim Hussain. In support of 
this contention he urges that the parties 
are Muttazai Pathans and live in a suburb 
of Jullundur City, and that they migrated 
to this part of the country from the Pe- 
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shawar District six generations ago, and 
that prima facie there is no presumption 
that they are governed by agricultural cus- 
tom. He also states that they donot them- 
selves cultivate land and that they are ‘cal- 
led Pirzadas. Now,in the lower Court it 
was never contended that the parties did’) 
not themselves cultivate their lands, or that.’ 
they followed any other pursuit then that 
of agriculture. Nor was any stress laid on 
the fact that they had migrated from the 
Peshawar District; nor was it ever alleged 
that they were governed by Muhammadan 
Law. Bakhshi Tek Chand, who appeared 
for Khadim Hussain, referred us to the 
written pleas of the ladies at pages 7-9 of 
Paper Book D, where in para. 3, it is stated 
that according to the custom of the parties’ 
tribe, the plaintiff has no right to succeed to 
the property of Musammat Murad Bibi 
whose reversionary heirs are her daughters, 
Again in para. 5 it is stated that according 
to the custom of the parties’ tribe defend- 
ant No. 1, Musammat Murad Bibi, is full 
owner and is competent to alienate her pro- 
perty, and that even if no gift were made, 
still defendant No 2, Musammat Fatima, 
and her sister would succeed to any pro- 
perty that would be left by defendant 
No. 1. Further, it is to be noted that 
Musammat Murad Bibiis in possession ‘of 
her husband's share of the family proper- 
ty in accordance with general custom. If 
Muhammadan Law had applied she would 
have inherited {th share only, while her 
daughters would have taken #ths, 

The parties are residents of Basti Mithu 
Sahib, a suburb of Jullundur town, and 
the judgment of the Division Bench of the 
Chief Court dated the 27th of November 
1905 in Civil Appeal No. 1404 of 1899 is 
very important in this connection. It is 
printed at pages 387-395 of Paper Book B. 
The dispute was between members of the 
same family who are parties in the present 
case, Khadim Hussian being himself one of 
the plaintiffs. At page 389in the judgment it 
is stated :— “ In spite of their foreign origin 


“and first settlemant in the Bastis as horse- 


dealers there is nothing at present to dis- 
tinguish these Pathan agriculturists from 
the surrounding agricultural tribes. They 
have lived by agriculture in groups fr.m 
generations and I, therefore, would ag ee 
with the Divisional ‘Judge that Ghulam 
Hussain deceased was an agriculturist, and 
further that he had not an unrestricted 
power of alienation, The onus, therefore, 
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lay- on,thedefendants to show that: Ghulam 
Hussain was competent by custom to make 
the gift in dispute.” Again, in Johnstone 
J: sjudgment at page 395*, the following 
passage occurs:—“I agree. that these 
Pathans, though they may have come to Jul- 
lundur as horse dealers, yet inasmuch as 
they have settled down as a compact village 
community and have apparently for six or 
seven, generations lived by agriculture can 
fairly be styled agriculturists. I also agree 
that in view of what has become their 
hereditary occupation, viz., agriculture, and 
also-.in view. of the fact that the village is 
situated in the midst of the population 
following the rules in regard to succession 
to ancestral estate and alienation thereof, 
which are known as. Punjab‘ agricultural 
custom, itcan reasonably be presumed that 


the powers of alienation of ancestral landed. 


estate possessed by a .sonless: proprietor in 
this village are restricted.” Itis true that 
in that decision the Judges left out of 
consideration cases of gifts tc daughters 
on the ground that such gifts were specially 
favoured amongst endogamous Muham- 
madan tribes, but-the decision is important 
as: showing that the Judges considered that 
the members of this tribe were agriculturisis 
and generally followed the customs of 
agriculturists. 

In this connection also the judgments of 
the Division Bench of the Chief Court in 
the case of. Ata Muhammad Khan v. Jiwani 
(1) may be referred to. In that case the 
parties were Barki Sayyads of Basti Pir 
Dad ‘Khan, a neighbouring Basti to that to 
which the parties to the present suit belong, 


and it was held that according to the rule- 


of the customary law generally applicable 
to agricultural .tribes in the Punjab, the 
presumption was in favour ofthe exclusion 
of'a. daughter by. a near collateral in the 
matter of succession to ancestral property 
and the onus is on.the daughthr to prove 


.an exception to.this rule. Having. regard. 


to these decisions, and tò all the facts 
above stated, we are clearly of opinion that 


the onus was rightly laid upon. Musammat ` 


Murad Bibi and her daughter to prove that 
the gift-by the former to the latter was valid. 

The third ground of the appeal is that 
the lower Court should have framed 
an issue as to how much of the property 
was ancestral and how much self-acquired. 


\. The contention of Mr. Badri Das is that. 


(1) 26 Ind. Cas, 492; 34 P, R. 1915; 2:Pi W. R. 1915; 
JP. L. R. 1915, . 
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even if the onus is on:the ladies to prove: 
that the gift was valid qua ancestral pro- 

perty, the onus would have been on Khadim 

Hussain to prove that the gift is invalid 

qua self-acquired property. In the pldint. 
Khadim Hussain stated that the property 

in dispute was ancestral. In their pleas 

the defendants stated that. a part of it was- 
self-acquired, hut they did not state how 

much of.it wasself-acquired, In-his replica. 
tion Khadim Hussain stated that the small' 

portion of the property which was self- 

acquired had been acquired with the aid 

of income from the ancestral property. No 

issue was framed as to how much: of the 

property was self-acquired, but the defend- 

ants got the special kanungo to produce 

an extract from the revenue papers,. which 

is printed at page 109 of the Paper Book B: 

This extract is not admissible in evi- 

dence and in any case it shows that only 

134 kanals and.2 marlas of the family 

property. was acquired by the brothers. Of. 
this half, 67 kanals and 1 marla is Musam-- 
mat Murad Bibi’s share out of which she- 
has gifted only one third, or 22 kanalas T 
marlas to her daughter. It is, however, in- 
our opinion, unnecessary that any further. 

enquiry should be made as to how much. 
of the property is self-acquired. Though 

the ladies pleaded that part of the property- 
was self-acquired they did not go on to say 

that there was any difference in the custom, 
as to succession to ancestral and self- 

acquired property. There was no allega- ' 
tion that the gift would in any case be. 
valid gua the self-acquired property. The 

witnesses, who gave oral evidence as to the 

custom; made no difference as to the differ-. 
ent kinds of property, and there is no such 

distinction made in the Riwaj-i-am of 1885, 
orin that of 1913. We, therefore, are of 

opinion that. the ladies never meant- to 

plead that there was any différence in the 
custom dependent upon the question whe- 

ther the property was ancestral or self- 

acquired. They meant to state that the- 
custom was the same in each case. 

A good deal of oral evidence was, produe- 
ed-by the defendants, but very little stress ` 
has been laid upon. it in this Court: The: 
oral instances given by the witnesses are 
not well asesrtained and we proceed to 
discuss the documentary evidence on the 
record about which lengthy arguments hava 
been addressed to us. ; 

Pages 2 to 103 of Paper Book B contain, 
extracts from revenue papers the object of, 
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which: is;to slow: that daughters have in 
` several cases succeeded to property, and on 
pages 104-107 a list. of seventeen instances 
is given in which daughters succeeded 
either in virtue of gifts, or by inheritance. 
These were prepared by the special kanungo 
who did not produce the original documents 
in Court. They are not attested copies of 
any entries in the Revenue Records and are, 
therefore, not admissible in evidence. They 
have not been considered, and, in our 
opinion, rightly so, by the lower Court. 

. Mr. Badri Das has referred us to the two 
pedigree tables printed at pages 453—81 of 
Paper Book B in which the names of 
daughters appear in various places, and 
has argued from this fact that daughters 
have succeeded to their fathers in the 
presence of collaterals, No doubt daugh- 
ters’ names do appear, but apart from the 
fact that in many cases these daughters or 
their issues are shown as out of possession 
(bedakhal) it cannot be said to be clear 
from the mere presence of the names in the 
pedigree tables that daughters: inherited 
their fathers’ estate. They may have got 
it by gift, as gifts are specially favoured in 
this tribe, or the land may have passed’ 
from the father tohis daughter's son either 
by inheritance or by gift. We. do not 
think that the mere presence of the daugh- 
ters names in these tables is a sufficient 
ground for holding that they inherited 
their fathers’ lands. In the second pedigree 
table the name of Sharaf Din appears who 
had two‘ wives, Musammat Aishan and 
Musammat Fatima, and it appears that his 
property went to his two daughters Mir 
Begam and Sahib Zadi. He also had a 
brother Shams-ud-Din. The tamilknama 
at page 55¥ of Paper Book B shows 
that the property was gifted to these 
daughters by Musammat Fatima who 
purported to be entitled to the property 
on account of dower due from her husband. 
If she received this land as dower it became 
her absolute property and she was entitled 
to dispose of it as. she pleased. It appears, 
however, that the collaterals never disputed 
the daughters’ rights to this property, but 
what they did dispute was the right of 
Musammat Fatima to make a gift of her 
brother-in-law Shams-ud-Din's property, to 
her daughters. The final order upon the 
claim brought by the collaterals was that 
the-share of Shams-ud-Din was allotted to 
them, see the final order printed’ at pages 
063-964 of the. Paper|:Book B, which is in 
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accordance with the award of arbitrator . 


This instance, therefore, does not help th 
defendants. 

An attempt was made toshow that in the 
neighbouring bastis there was a custom 
under which daughters inherited in the 
presence of near collaterals. We proceed 
to consider the cases from these bastis in 
order, ° 

Basti Ghuzan. Exhibit P 273 shows that 
one Haidar Ali made a gift to his brother 
and sisters, Subsequently Musammat Hur 
brought a suit for possession of her father's 
share and her right was admitted by all 
the defendants except one, and the Court 
gave her a decree, but the judgment does 
not show that any enquiry was made iuto 


. custom. 


Exhibit P 274 mentioned in the lower 
Court’s judgment at page 134 of Paper Book 
Ais not now relied upon, 

Exhibit P. 275 will be found at page 41 
of Paper Book C. That was a case where a 
widow had made a gift in favour of her 
daughter, and on acollateral suing it was 
held that the widow had full ownership 
free from all restrictions which fetter pro- 
perty held on a life tenure and that the 
widow had the’power to will it away to her 
daughters. This instance does not help the 
defendants because as the widow was found 
to be full owner she could obviously dis- 
pose of the property in any way she 
pleased. 

These are the only instances cited by the 
defendants: from Basti Ghuzan and we 
have no hesitation in agreeing with the 
lower Court that no well defined custom 
favouring daughters’ succession in this basti 
has been established. Basti Pir Dad Ex- 
hibits 278 and 279 do not appear to be in 
point. 

Exhibit P 280, printed at page 580 of 
Paper Book B. This case was decided in 
accordance with a special entry in the 
wajib-ul-arz of the village which allowed 
the gift. The case went in appealand it 
appears that the appeal was referred to 
arbitrators, see Ex. P zëz at page 44 of Paper 
Book GC, in which it is stated that the arbi- 
trators, had decided in favour of the right 
to part with her land being allowed to the 
widow and this decision of theirs was said 
to be not inconsistent with the wajib-ul-arz. 

Exhibit P 283, printed at page 884 et seq 
(Paper Book B) is no doubt a case in point 
but the parties are clearly shown to 
be Barki Sayyads. It cannot be said 
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thatthe parties to the present case who 
ara Muttazai Pathans follow the same 
custom as Sayyads. The case of Ata Muham- 
mad Khan v. Jiwani (1) was also from 
this basti, and the parties were stated ‘to 
be Barki Sayyads, and it was held that 
a’ daughter was entitled to succeed to her 
. father’s ancestral’ property to the exclusion 
of her father’s nephews. The owners 


of this basti as the lower Court notes, some- 


time call themselves Pathans or Afghans, 
and at other time Barki Sayyads.. We agree 
with the view ofthe Court that the custom 
of these people cannot be considered as the 
same as those of Muttazai Pathans of Basti 
Mithu Sahib. 
Basti Baba 
of this basti are Barkis who came origin- 
does not 


ally from Arabia and “it 
follow that the parties to the present 
- suit follow every custom which pre- 


vails amongst them. The instances produc- 
ed are Ex.P 288_and 289 at page 277 of 

_ Paper Book B. These are mutations of gifts 
and no factsare given. Exhibits P 292—zy4 
pages 281—284 of Paper Book B, relate to a 
decision in favour 
upon a compromise in which, there was no 
enquiry as to custom. Exhibits P 280 
contains astatement, at page z78 of Paper 
Book B, by a number of persons in answer 
to. a question whether according to the 
present custom a gift of land made by a 
woman in favour of her daughter was lawful. 
This is the answer ofa number of people 
and is not admissible in evidence under 
s. 32 of the Indian Evidence Act. It is quite 
clear that no custom has been proved to 
exist in Basti Baba Khel in favour of 
daughters. 

There are two other bastis, Basti Danish- 
mandan and Basti Sheikh Darwesh, but the 
inhabitants in these’ are Ansaris whose cus- 
toms are admittedly different from those 
ofthe inhabitants of Basti Mithu Sahib. 

Younsel for both parties admit this and 
it is not necessary for-us, therefore, to dis- 
. cuss the instances from them. 

An entry in the Iiwaj-i-am of 188) will 
be found atpage 553 of Paper Book B. It 
shows that generally speaking a daughter 
does not inherit in the presence of a son,a 
widow ora near collateral. In the last 
column exceptions in favour of certain 
Musalman tribes are made. Thus, in the 
ease of Lodhi Afghans, Sayyads and Barkis 
if there be no sons, a daughter inherits 
even in the absence of a writing of her 

father. This entry was specifically relies | 
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Khel:—The in habitants. 


of daughters based . 
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upon by the Chief Courtin Ata Muhammad 
Khan -y. Jiwani (1) in- which the par- 
ties were Barkis Sayyads. An exception was, 
therefore, made in the Riwaj-i-am of 1885 
in favour of Lodhi Afghans, Sayyads and . 
Barkis, but no such exception was made 
in favour of Mustazai Pathans, and we, there- 
fore, consider that the absence of any men- 
tion ofthe parties tribe is a strong point 
in favour of the view that in this tribe 
daughters do not inherit in the presence of 
near collaterals. ln the -later riwaj-i-am 
also no exception was made in favour of this 
tribe. > 

In fact the exception entered in . favour 
of Lodhi Afghans, Sayyads and Barkis in. 
the earlier riwaj-t-am has been omitted. | 

Bakkshi Tek Chand referred us to the 
cases reported as Nizam Din.v. Fauja 
(2) and Mandas v. Shah Wasim (8) the parties 
to which were Pathans of the Peshwar 
District, as showing that some Pathans of 
that district were governed by custom in. 
matters of inheritance and not by Muham- 
madan Law. His argument is that merely 
because Muttazai Pathans originally came 
from Peshawar, it does not follow that they 
are governed by strict Muhammadan Law. 

In our opinion Musammat Murad Bibi 
and Musammat Fatima have failed to prove 
that by custom ‘daughters inherit in the 
presence of brothers or near collaterals of 
the last male owner, or that the gilt by the 
former in favour of the latter is valid. We 
therefore, dismiss the appeal, but as we are 
also dismissing the appeal filed by: Khadim 
Hussain in the other case, we direct the. 
parties to bear their owa costs in. this 
Court. E 


N H. 
(2) 68 P. R. 1889. 


~ Appeal dismissed. 
R. . 
-(3) 44 P. R. L895. ' 


ALLAHABAD HIGH COURT. 
Firsr APPÈaL FROM ORDER No. 173 
ù .oF 1924. 
i June 24, 1925. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Boys. 


Rai Thakur KEHRI SINGH-—PLAINTIFE 
ii —— APPALLAN! 
versus E 
THIRPAL AND oTHERS—DEFENDANTS— 
RESPONDENTS. : 


Agra Tenancy Act (II of- 1901), 58. - 225, i 


(92 r. 0, 1926) 


Porat Patent (Al), el. 11—Civil Procedure Code (Act 
V of 1908), s. 115—Revenue appeal—District Judge, 
order of ~Appeal—-Revision. 

No appeal lies to the High Court from an order, as 
apart from a decree, of the District Judge passed on 
appeal from a Revenue Court under s. 177 of the Agra 
Tenancy Act. [p. 283, col. 1.] 

Zohra v Mang u Lal, 28 A. 753;3 A. L. J. 569; A. 
W. N. (1906) 993 (E. B.) and Gulzari Lal v. Latif 
Husain, 35 Ind. Cas. 27; 38 A. 181; 14 A. L. J. 8}, 
followed. 

Nor isan appeal competent in such a case as the 
above under cl.. 11 of the Letters Patent of the 
Allahabad High Oourt. [ibid.] 

Obiter.—The High Court has power tov entertain a 
revision of an order passed by a District Judge under 
s, 177 of the Agra Tenancy Act. [p. 288, col. 2.] 

[Case-law discussed.] 

First appeal from an order of the Dis- 


trict J udge, Agra, dated the 16th of August 
1924, 


Mr. Gopinath Kunzru for Mr. N. P. Ash- 
thana, for the Appellant. 

Mr. U. S. Bajpai, for the Respondents. 

JUDGMENT. 

Sulaiman, J.—This is an appeal from 
an order of remand passed by the District 
Judge in an appeal from a Revenue Court. 
A preliminary objection has been taken 
that no appeal lies. This objectionis well- 
founded. Under s, 175 of the Agra Ten- 
ancy Act? no appeal from any decree or 
order passed by any Court under that Act 
lies except as therein provided. Under 
8. 177 an appeal is provided from a decree 
of a District Judge passed on appeal but 
no appeal is provided from an order passed 
by a District Judge. It is, ‘therefore, 
apparent that no appeal from his order of 
remand, which, of course, is not a decree 
lies to this Court. This view is concluded 
by the decision of the Full Bench case of 
Zohra v. Mangu Lal (1) which has been 
followed recently in the case of Gulzar 
Lal v. Latif Husain (2). 

The learned Vakil for the appellant, 
however, contends that an appeal lies under 
pera. 11 ‘of the Letters Patent of this Court. 
In our opinion no such appeal lies under 
that paragraph at all. Under that para- 
graph, this High Court is constituted a 
Court of Appeal from the Civil Courts and 
has power to exercise appellate jurisdiction 
in such cases as are subject to appeal to the 
said High Court by virtue of any laws or 
regulations now in force. The constitution 
of this High Court as a Court of appeal 
is quite a different thing from saying that 


a oo 753; 3A. L J. 569; A. W. N. (1908) 223 
Se 2) 35 Ind. Cas. 27; 38 A. 1P1; 14 A. L. J, 84 
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this Court has jurisdiction to hear appeals 
from every decree or order passed by a 
subordinate Court. If, therefore, there is 
no law or regulation which allows an ap- 
peal to it the High Court cannot assume 
an appellate jurisdiction. The power of 
revision and superintendence, however, is 
much wider. 

The learned Vakil for the appellant next 
urged that his appeal should be treated as 
a revision and that inasmuch as the learned 
District Judge has assumed jurisdiction 
which was not vested in him, this Court 
should interfere in revision. This argu- 
ment is based on the assumption that no 
appeal lay to the District Judge because 
no question of proprietary title had been 
raised in the first Court and no question 
of jurisdiction had been decided by it. 
The reply of the learned Advocate for the 
respondent is that the High Court has no 
power of revision in a revenue matter at 
all. The question whether the High Court 
has power to interfere in revision has been 
considered in a number of cases which are 
by no means unanimous and so far there is 
no Full Bench decision on this matter. The 
position is as follows :— 

In at least three cases Ahmad Ullah 
Khan v. Murli (3), Kesho Das v. Morat 
Pandey (4) and Lalta Prasad v. Kharga 
(5), an application for revision was 
entertained. Then again in the case of 
Parbhu Narain Singh v. Harbans Lal 
(6), at least one Judge expressed the 
view that arevision may Jie from an order 
passed by a Judge on appeal. On the other 
hand, the other learned Judge inthe case 
last mentioned, as well as other learned 
Judges in the case reported as Mohammad 
Ehtisham Ali v. Lalji Singh (7) and Gaj 
Kumar Chander v. Salamat Ali (8) have 
expressly laid down that the High Court has 
no revisional jurisdiction in cases under the 
Tenancy Act. 

If there were -no direct authority in 
point, I would have no hesitation in saying 
that there is no provision in the Tenancy 
Act which bars the revisional jurisdiction 
of the High Court. In the first place, 
under s. 193 of the Act, the provisions of 


(3) 5A. L. J. 128; A. W. N. (1908) 59. 

(4) 23 Ind. Cas. 320; 12 A. L. J. 367. 

(5) 71 Ind. Cas. 773; 21A. L J. 189; (1923) A.I. R. 
(AJ) 313: 45 A. 336. 

(6) 35 Ind. Cas. 279; 14 A. L. J. 281. 

7) 49 Ind. Cas. 362; 17 A. L. J. 123; 41 A. 226. 

8) 52 Ind. Oas. 756; 17 A, L.J. 1057; 1U, P.L, R 


(A) 142; 42 A. 83. 
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the-C. P. C., with the exception of certain 
provisions mentioned therein, are made 
applicable so far as they are not inconsist- 
ent with the Act. Section 115 of the C. P. 
C. corresponding to the old s. 622 isnot 
excluded. Prima facie, therefore, the re- 
visional section of the-O, P. ©, is made 
applicable to suits and proceedings under 
the Tenancy Act unless there are other 
- provisions of the Act which are repugnant 
to its application. In cases where it has 
been held that the High Court has no 
jurisdiction to interfere, reliance has been 
placed solely on the provisions of s. 167 of 
the Act. Mow s. 167 bars suits and appli- 
cations of the nature specified in the Fourth 
Schedule and it also prevents every Court 
other than a. Revenue Court from taking 
cognizance of any dispute or matter in 
respect of which any such suit or applica- 
tion might be brought or made. It seems 
“to us that the present application for revi- 
sion would not be incompetent unless it 
be shown that a suit or application of the 
nature of this application could be brought 
or made inthe Revenue Court as specified 
in the Fourth Schedule. Reference has 
been made to serial No. lin the Fourth 
Schedule where an application for revision 
under s. 185 of the Act can be filed without 
any fixed period of limitation. Buts. 185 
is expressly confined to revisions to the 
Board of Revenue from subordinate Re- 
„venue Courts. It does not refer to revisions 
from the Court of the District Judge. It 
is, therefore, impossible to suggest that 
any application of this nature could have 
been brought or made in the Revenue 
Court: 
cannot be a bar to this application. If the 
argument be accepted that the High Court 
has no revisional jurisdiction to interfere 
at all, then it was wholly futile to make 
s. 115 of the ©. P. C. applicable to the 
Act for no case would then be conceivable 
where a revision: would lie and s. 167 
would not bea bar. Ifthe view urged on 
behalf of the appellant were not the 
correct view, then the result would be 
that an order passed. by a District Judge 
without jurisdiction, and howsoever illegal 
it might he; would remain final and be not 
open to revision either by the Board of 
Revenue or by the High Court. We do 
not, however, consider it necessary to refer 
this case to a larger’ Bench because it is 


possible to dispose of the case on different, 


grounds. In the written statement the 
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defendant had taken several pleas includ- 
ing a denial of the relation of landlord 
and tenant and also a plea of want of juris-' 
diction of the Civil Court. The Assistant 
Collector only framed one issue as to whe- 
ther the relation of landlord and tenant 
existed between the parties or not, and 
decided it by a summary judgment. The 
learned District Judge was of opinion that 
the suit had not heen decided in a satis- 
factory manner inasmuch as the first 
Court did not even take the trouble to go `’ 
into the question whether the tenant had 
really relinquished the holding or whether 
the alleged relinquishment was valid. He 
did not even come to a definite finding 
whether a surrender had been made, for. 
before the mortgagee could be ejected, it 
was necessary to find thata surrender had 
actually taken place. In view of these 
defects the learned District Judge has set 
aside the decree and remanded the case ` 
for re-trial after taking such additional 
evidence as may be tendered by the parties. 
After all, the case will. be re-tried after 
both parties have had full opportunity of 
producing their evidence. No real injustice 
has been done to the parties. lt is nota 
fit case, even assuming that ‘we have 
power to interfere in revision, in which 
we ought to interfere. I would dismiss the 
appeal. : 
‘Boys, J.—I agree with the order pro- 
posed by,my learned brother Mr. Justice ` 
Sulaiman. The appeal is from an order 
of ‘remand passed by a District Judge 
under s. 177 of the Tenancy Act on appeal > 
from a decree of an Assistant Collector of 
the First Class. f 

It has hardly been contended that an 
appeal lies but we are asked to treat the 
matter as an application under s. 115 on 
the revisional side. It is contended for 
the opposite party that no revision lies and 
the’ contention is certainly supported by 
judicial authority. 

The relevant sections of the Tenancy Act ` 
are ss. 167, 177, 185, 193 and 196 

We had to consider the following cases :— 

Damber Singh v. Sri :Kishun Das (9), 
Parbhw Narain Singh v. Harbans Lal (6), 
Jumna Prasad v. Karan Singh (10), Moham- 
mad Ehtisham Ali v. Lalji Singh (7) and 
Gaj Kumar Chunder v. Salamat Ali (8). 

We are also referred to Ahmad Ullah 
Khan v. Murli (3), Kesho ‘Das v. Murat 

(9) 2 Ind. Cas. 377; 6 A. L. J. 552; 31 A. 445. 

(10) 46 Ind. Cas. 338; 16 A. L. J: 859; 41.A, 28, 
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Pandey (4) and Lalta Prasad v. Kharga (5), 
but though a revision was in fact enter- 
tained, the point whether a revision is com- 
petent was not raised i in those cases. 

In Chutten Lal v: Kankaya Lal (11) the 
point was raised but not decided. I shall 
not, therefore, further refer to these last 
four cases. 

Of the first five cases that I have men- 
tioned it-will be convenient to give a brief 
account in order to Judge exactly how far 
they are apposite to the facts of the pre- 
sent case and in order that it may be 
possible to form a correct estimate as to 
the steps by which the proposition may be 
said to have become nearly established that 
a revision does not lie. 

In.Dainber Singh v. Sri Kishun Das (9) 
Richards and Alston, JJ., had before them 
an application in revision of an order of an 
Assistant Collector refusing execution. The 
suit had been filed in the Court of an 
Assistant Collector of the First Class and 
dismissed. The District Judge held that it 
should not have been tried in a Revenue 
- Court, but under the provisions of ss. 177, 
196, 197 of the Tenancy Act entertained 
the appeal and decreed the suit. The 
decree-holder applied to the Assistant Col- 
lector in execution. The Assistant Collect- 
or refused the application, and the decree- 
holder applied to the High Court in revi- 
sion. It was held that a revision was 
barred by s. 167 of the Tenancy Act; and 
reliance was placed on the words “except 
in the way of appeal.” In support of his 
right to apply in revision the applicant 
urged that the decree to be executed was 
in fact the decree.of the District Judge. 
Richards, J., remarked “possibly his remedy 
was to apply to the District Judge for 
execution of the decree.” This suggests at 
least the possibility that an application in 
revision might have been considered ‘com- 
petent if it had been framed as a revision 
from the order ofa District Judge. The 
actual case dealt with the revision by the 
High Court of an order of an Assistant 
Collector, i.e. an order of a Revenue Court 
‘and can have no direct bearing on the 
case before us. The. more general effect 
of some of the remarks I will consider 
| later, 


In Parbhu Narain Singh v, Harbans Lal 
(6) Piggott and Walsh, JJ., had before them 
arevision ofan order of a District J udge 


(11) 17 Ind, Cas, 836; 10 A. L. J. 478, 
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under s. 10 of the TenancyiAct dismissing a 
suit on second appeal from a Collector. Pig- 
gott, J., after holding that in any event the 
application did not come within the narrow 
compass of the provisions of s. 115 of the 
C. P. C., further held that the revision was 
wholly excluded by the last clause of s. 167 
of.the Terancy Act; that to entertain a 
revision would amount to “ taking cogni- 
zance” of the dispute or matter in ‘respect 
of which the suit was brought; and that 
the fact thats. 115 ofthe C. P. U. is one 
of the sections made applicable by s: 193 
of.the ¡Tenancy Act to proceedings under 
the Tenancy Act did not affect the matter as 
s. 193 was expressly subject to and could 
not override s. 167. Walsh, J.. differed, 
holding that “the decision of a District 
Judge given by way ofan appeal from a 
Revenue Court is a decision of the Civil 
Court andais, therefore, subject to revision”, 
and further that the hearing.of the revision 
would not amount to “taking cognizance” 
of the dispute or matter in respect of which 
the suit was brought. 

In Jamna Prasad v. Karan Singh (10) ` 
Abdul Raoof, J., had before him acase in 
which an appeal had been filed under s, 177 
before a District Judge from the decree 
of an Assistant Collector. The District 
Judge held that no appeal lay to his Court 
from the decree of the Assistant Collector 
and returned the memorandum of appeal. 
Abdul Raoof, J., refused to distinguish the 
case of Damber Singh v. Sri Kishan Das (9) 
and following the construction of s, 167 in 
that case held that norevision was compe- 
tent. I find myself unable to appreciate why 
the learned Judge found himself -unable to 
distinguish the case of Damber Singh v. Sri 
Kishan Das (9), which, as I have quoted 
above, was a case where the Court was asked 


_to revise, not the order of a District Judge, 


a Civil Court, but of an Assistant Collector, 
a Revenue Court. 

In Mohammad Ehtisham Ali v. Lalji 
Singh (7). Tudball J., had before him a 
revision of an order of an Assistant Col- 
lector of the First Class. The matter had 
not gone before a District Judge. Tudball, 
J. relied on Damber Singh v. Sri Kishan 


Das (9) referred to Parbhu Narain Singh v.. 


Harbans Lal (6) and pointed out that Walsh, 
J., would apparently in the case of a revision 
‘of an order of an Assistant Collector have 
agreed that no -revision was competent, 
Tudball, J., further relied on the words “of 
the nature” in s. 167 and held that the 
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nature of all revisions whether civil, 
criminal or revenue. was alike. The learned 
Judge further remarked, and it is import- 
dnt to note this, that in the matter before 
him the case had not gêne into the Civil 
Court .at all because there had been no 
appeal whatever preferred to the District 
Judge, and there was, therefore, no order 
before him which could in any sense be 
deemed to be an: order of a Civil Court. 
‘This again as in the case Damber Singh. v. 
Sri Kishan Das (9) suggests at least the 
possibility that the learned Judge would 
have decided otherwise if he had had before 
him the order of a District Judge. He held 
that there could be no revision of the order 
of the Assistant Collector. Here again the 
High Court wasasked to revise the order 
of an Assistant Collector, a Revenue Court, 
andthe decision can have no direct bearing 
on the case before us. The more general 
effect of some of the remarks I will consider 
later. 
In Gaj Kumar Chander v. Salamat Ali 
- (8) Stuart and Wallach, JJ., had before 
them a revision of an appellate order of a 
District Judge under s. 180. After remark- 
ing that only Revenue Courts can deal with 
original matters while appellate powers 
are sometimes vested in the Revenue and 
sometimes in Civil Courts, the learned 
Judges held that by virtue of ss. 167 and 
193 “the only power that the High Court 
has to dispose of matters covered by Local 
Act II of 1901 is given by the Act itself; 
and the power of revision is not a power 
which is so given to it”. They held that 
the fact that there is no inclusion of s. 622 
` (now s. 115) ins. 193 of the Tenancy Act 
did not affect the question, for the provi- 
sions of the ©. P.C. apply to the, procedure 
in suits and other proceedings under the 
Rent Act so far as they are not so incon- 
sistent therewith. They held, therefore, that 
no revision lies. 

It will be seen that the question whether 
an application in revision lies against an 
order of a District Judge under s. 177 (the 
case before us) was only directly dealt with 
in Jamna, Prasad v. Karan Singh (10) but 
the decisions in Parbhu Narain Singh v. 
Harbans Lal (6) and Gaj Kumar Chander v. 
Salamat Ali (8) which were cases where a 
District Judge acted under s. 180 are also 
analogous, Section 177 is expressly referr- 

-ed in, the exception in s. 185 while s. 180 
is not, but, whatever may be the reason for 
the omission, it does not seem to affect 
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the present question, so I will regard the 
two later cases as also bearing on the case 
before us where the appeal was allowed by 
s. 177. i 

In the main reliance was placed in these 
cases on a particular interpretation put on 
s. 167 ; while any effect was denied to s. 193 
on the ground that any other interpretation 
would be in conflict with the interpretation 
already put on s. 167. 

I will first deal with these considera- 
tions. 

In dealing withs. 167 the words “of the 
nature” were relied on by Tudball, J., in 
Mohammad Ehtisham Ali v. Lalji Singh (7) 
as showing that not only revisions by the 
Board under s. 185 (Serial No. 51 of the 
Fourth Schedule) were excluded from the 
jurisdiction of Revenue Courts, but all 
revisions whether by Civil, Revenue or Cri- 
minal Courts. It may be that the words “of 
the nature” were used because there are 
some: applications in the Fourth Schedule 
not further specified by sections (Serial Nos. 
47, 48 and 49) or, by way of precaution 
because there might be found to be ana- 
logous cases inclusion of which in thé sole 
jurisdiction of Revenue Courts was desir- 
able. But whatever be the reason for the 
words, 1 cannot believe that the Legislature 
would have adopted such a vague method 
of including in the prohibition enacted by 
s. 167 such a clearly defined class of proceed- 
ing suchas revisions. Nor wasit neces- 
sary to hold this to support the particular 
decision. The fact that a power of revision 
was conferred on the Board by s. 185 ofthe 
Tenancy Act was sufficient to exchide any 
power of the High Court under s. 115 of the 
©, P. O. which otherwise might be held to 
exist in virtue of s, 193 of the Tenancy 
Act. 

Next, the words “except in the way of 
appeal” were relied on in Damber Singh v 
Sri Kishan Das (9) as showing that no’ revi- 
sion lies, I will later state my view as to 
the real scope and intent of’s. 167 and of 
these words in particular as meant merely 
to make s. 167 consistent with s. 1963 but, 
even if that view be wrong, the words in 
question could at most be intended to niake 
s. 167 consistent with ss. 177, 180 and 196; 
such a form of words could not rightly be 
used or be interpreted to enact affirmatively ` 
anything in regard to revisional jurisdic- 
tion nor was it necessary to attribute this 
effect to the words in order to support the 
particular decision. It could be supported 
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for the same reason that I have already 
noted that the decision in Mohammad 
Ehtisham Ali v. Lalji Singh (7) could be 
supported. | 

` Further the words “take cognizance” were 
relied on in Parbhu Narain Singh v. 
Harbans Lal (6) by Piggott, J.; as excluding 
revision Walsh, J., held the contrary. I 
shall state later, when giving my own 
view, the real scope, in my opinion, of these 
words. 

In more than one case, the force of the 
argument, that while certain sections of the 
©. P. ©. are by s. 193 excluded, s. 115 (the 
old s. 622) is not excluded, was repelled by 
holding that it was excluded as being incon- 
sistent with s. 167 of the Tenancy Act. The 
contention is of course sound, if in fact 
- S. 167 does really exclude revision under 
s. 115 of the C. P. C.; but that only brings 
us back to the main question. 


I have now considered earlier judicial 
authority and can find therein nothing that 
satisfies me that s. 167 is any bar to this 
Court exercising revisional jurisdiction in 
respect of an order passed under s. 177 of 
a District Judge who is undoubtedly a Civil 
Court, 1 wouldadd that I am confirmed 
inmy view by theabsence of any reason 
for excluding the revisional jurisdiction 
of this Court in regard to a,subordinate 
Civil Court, a District Judge, while allowing 
it to the Board, with one exception the 
reason for which is obvious, in regard to 
subordinate Revenue Courts. 

I am further confirmed in my view by 
the fact that when the Legislature consider- 
ed in s. 193 with such meticulous care what 
provisions of the C. P. C. were to be exclud- 
ed from importation by virtue of s. 193 or 
were to be modified in their application, 
it would have left the exclusion of such an 
important provision ass. 115 a matter of 
doubtful inference. 


Further I note that apparently in both 
the decisions, Damber Singh v. Sri Kishan 
Das (9) and Mohammad Ehtisham Ali v. 
Lalji Singh (7) there are remarks, to which 
Ihave referred above when summarising 
those cases, which strongly suggest the pos- 
sibility at least that they would have been 
decided differently if the revision had been 
against the order of a District Judge. 

I have discussed what, in my opinion, 
8. 167 does not enact, namely, that it does 
not affirmatively, even indirectly, prohibit 
revision ofan order ofa District Judge. I 
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will now state my view of whats. 167 does 
enact, the really limited scope and intent of 
the section. 

It appears to me that the intention as ex- 
pressed in s. 167 is that thesection is only 
concerned with the hearing of original suits 
and applications. This view of the section 
was not raised before us, but it appears at 
the least certainly not untenable and to 
be in accord with the scheme of the Act. 

Before considering in detail the contents 
of the section, I would observe that there 
is nothing improbable in such a section 
being confined to original suits and other 
original proceedings. There is not the 
least need for any such section to contain 
any prohibition against appeals or revisions 
from orders of Revenue Courts being heard 
by other than Revenue Courts (except as 
provided). It is wholly unnecessary to 
forbid a Civil Court to hear a matter in 
appeal from a ‘Revenue Court for the 
jurisdiction of Civil Courts ordinarily to 
hear such appeals is already confined by 
the laws constituting such Courts to appeals 
from subordinate Civil Courts, and they ` 
could not under any circumstances touch 
an appeal from a Revenue Court, except 
where such power was expressly given. 
Such power is, of course, given by ss. 177 
180 and 196. But except where such power 
is expressly given it would be entirely 
impossible to suggest that a Civil Court 
could have any appellate power at all, and, 
therefore, any prohibition would be entirely 
superfluous. Mutatis mutandis exactly the 
same reasoning applies to revisions. No 
Civil Court could possibly entertain a re- 
vision of an order of a Revenue Court under 
the ordinary power and laws constituting 
the Civil Courts. Therefore, there is no 
need to prohibit the exercise of such a re- 
visional power. When we come, however, 
to original suits and proceedings the 
situation is wholly different and a prohibit- 
ing section is essential. But for such a 
section Civil Courts would have co-ordinate 
jurisdiction with Revenue Courts in very 
many matters. It is, therefore, necessary 
to prohibit the exercise of such jurisdiction 
by the Civil Courts, where it is desired to 
confine it to Revenue Courts. If I have 
made my meaning clear we should then 
expect to find in the Act a section forbid- 
ding the exercise by Civil Courts of original 
jurisdiction in revenue matters and we 
should not expect to find such a séction 
forbidding them to exercise appellate og 
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-Tevisional powers as such prohibitions 
would be superfluous. i 
I have thought it convenient to con- 
e sider first what might be expected before 
considering what we actually find, thus 
inverting the 
course, recognising that .operative words 
must be interpreted in accordance with 
what has been actually said and that what 
might be expected can only be allowed 
weight in support or where ambiguity, if 
any, exists. 

I will now consider the indications to be 
found in the actual words of the section. The 
section may be divided into its two clauses. 
In the first clause the first phrase which sug- 
gests itself for consideration is “all suits and 
applications.” This phrasing is certainly 
more appropriate to original proceedings. If 
it had been intended to apply to appeals and 
revisions, nothing would have been easier 
than to say so in plain language, In fact, 

` no reference is made in this clause in any 
way whatever to appeals and revisions. I 
will refer later to the reference to appeals 
in the second clause and will endeavour to 
show that that reference is entirely consist- 
ent with the view which Iam now discuss- 
lng. © S . 
In the second clause we next find the words 
“shall take cognizance”. In Parbhu Narain 
Singh v. Harbans Lul (6) Piggott, J., held 
that it would be “taking cognizance” of 
the dispute or. matter in which the suit was 
' brought fora higher Court to deal in re- 
vision with the order of a Civil Court (Dis- 
trict Judge) on appeal from an order of a 
-Revenue Court, Walsh, J., differed and held 
that the term ‘was not appropriate to the 
hearing of the revision from an appellate 
order. I have no hesitation in expressing 
my agreement with Walsh, J., for it appears 
to me difficult to hold that the words “take 
cognizance” are not very much more appro- 
priate to original -proceedings and are not 
almost invariably applied to original pro- 
ceedings. Iamnot prepared to goso far 
as to say that those words have never been 
applied by the Legislature to appellate or 
revisional jurisdiction butI amcertainly not 
aware of any such case, though it would 
not be difficult to quote very many instances 
of their application to original proceed- 


-ings. 

The next phrase calling for comment in the 
second clause of s. 167 is “except in the way 
of appeal as hereinafter provided”. It is 
these words which,I think, have in some 
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way or other nob very clear to me appeared 
to at least one Judge to lend support to the 
view that s.167 excluded revisional jurisdic- 
tion, So far as I am aware the words were - 
first referred to in Damber Singh v. Sri 
Kishan Das (9) where reliance was placed on 
them in a case where there was no question 
of the revision of an order of a District 
Judge but revision only of an order of an 
Assistant Collector refusing an application 
for execution. ` i 
In Mohammad Ehtisham Ali v. Lalji Singh 
(7) the report of the judgment of Tudball, d., 
shows that when quoting the earlier case, 
Damber Singh v. Sri Kishan Das (9) the 
words “except by way of appeal” have been 
put in italics suggesting that the learned’ 
Judge was to some extent influenced by 
them. That again was a case only of revision 
of an order ofan Assistant Collector. Ihave 
suggested above when outlining those 
two cases that in neither of them was the 
suggested effect of the words necessary to 
support the decision. I am unable to ap- 
preciate that the words “except by way of 
appeal” justify any such inference at all. 
In the view that I take that-s. 167 only 
applies to original proceedings, the words 
are not superfluous or without meaning; but 
on the’contrary, they are found to be essential ' 
and of import to effect consistency bet- 
ween s. 167.and s. 196. But for those words 


it is clear that s, 167 would be making 


illegal entirely the hearing of certain origi- 
nal proceedings in any Civil Court whilst 
s: 196 would be declaring that the hearing 
of such original proceedings in a Civil 
Court was not in every case to be regarded 
as invalid. The words, then, “except in the 
way of appeal as hereinafter provided” are 
necessary and have a definite appropriate 
intention and effect if the view which I 
suggest be correct thats. 167 only applies to 
original proceedings, 

Iam, therefore, of opinion with the great- 
est respect for other decision to the con- 
trary, that decisions which proceeded on 
the assumption that s. 167 has anything to 
do with appellate or .revisional proceedings 
(except to the limited extent that I have 
specified) cannot be supported. I, therefore, | 
hold, firstly, that there is nothing in 
s. 167 precluding the hearing by the High . 
Court under s. 115 of the C. P. C. of a re- 
vision of an order passed by aDistrict Judge 
under s. 177 of thé Tenancy Act; and, further 
that it is reasonable that the High Court 
should have such power, and that to hold 
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that it has such power is in accord with 
s. 193 of the Tenancy Act; and secondly 
that s. 167 is only’ concerned with original 
proceedings. 

For both these reasons I would hold that 
this-Court has power to entertain a revision 
of an order made by a District Judge under 
s. 177 of the Tenancy Act. < 

As:some of these considerations were 
urged before us onone side or the other, I 

have thought it desirable to put them on 
. record and to express my opinion thereon ; 
and, in fact, we cannot really reject the re- 
-vision on its merits without by implication 
approving the view that a revision lies, 

I agree, however, that it is not a case in 
which we should refer the matter toa Full 
Bench as in the course of the hearing we 
have been satisfied that the application has 
no merits. [ agree, therefore, in the‘ order 
proposed by my brother. 

By the Court.—The appeal is dis- 
missed with costs. : 

N. H. Appeal dismissed. 

LAHORE HIGH COURT. 
Second Civin Appear No. 1178 or 1924. 
December 22, 1924, 

Present :—Mr. Justice LeRossignol. 

MUHAMMAD—P taintirF—APPBLUANT 


versus 
MUHAMMAD ALT AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 

Pre-emption—Previous refusal—W aiver. 

A previous refusal by the pre-amptor to buy the 
property on the ground of his inability to buy ope- 
rates as a waiver of his right to pre-empt. 

Second appeal from a decree of the Dis- 
trict Judge, Jhelum, dated the 3rd January 
1924, reversing that of the Munsif, First 
Class, Jhelum, dated the 30th November 1922, 

Lala Amar Nath Chona, for the Appellant. 

Lala Gobind Ram Khanna, for the Re- 
spondents. 

JUDGMENT.—The plaintiff in this 
case asked for two reliefs, first, for a decla- 
ration that the sale impeached should not 
affect his reversionary rights, and secondly 
in the alternative for possession of the 
land as a pre-emptor. The first Court 
found thatthe sale was without necessity 
and, therefore, gave the plaintiff a declara- 
tion. The learned District Judge in appeal 

- held that the sale was for necessity and 
dismissed the suit.evidently overlooking the 
alternative claim to pre-empt. 

Sometime before effecting the sale now 
impeached the vendor, a widow, applied to 
the Collector for permission to sell her land 
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to one Fateh Muhammad a non-agricultur- 
ist for Rs. 600 and in those proceedings 
the plaintiff on the 18th August 1921 made 
a statement to the effect that he could not 
afford to buy the land and that so far as he 
was concerned the vendor was at liberty to 
sell it to Fateh Muhammad for Rs. 600 or 
to anybody who would give her the cost 
price for it. The Collector refused ta 
sanction the sale of the land to Fateh 
Muhammad on the ground that it was worth 
more than Rs. 600. 

The first Court held that this statement 
of the plaintiff did not amount to waiver 


but merely to a refusal to purchase the land’ 
for Rs. 600 and the learned District Judge: 


merely says “Lam not prepared to dispute 
that finding.” , 
‘A second appeal has been preferred to 


. 


this Court and I am asked’ to remand the . 


case so that the plaintiff's right to pre-empt 
may be determined but Isee no need for 
adopting that course as I hold it is clearly: 
proved that the plaintiff in 1921 waived his 
right to purchase the land on the ground 
that he had no money at all and could not 
afford to purchase it. The land was.-sub- 
sequently sold to the present vendee for 
Rs. 500 and Ido not think that the plaint- 
iff should now be allowed to intervens 
after his clear disclaimer of any intention, 
to purchase the land at any price. 

I, therefore, dismiss the appeal with costs, 

N. M, Appeal dismissed, 


PRIVY COUNCIL. 

APPEAL FROM THE Mapras Hien Court, 
July 16, 1925. 
Present:—-Viscount Haldane, Lord 
Wrenbury and Lord Blanesburgh., 

S. SOUNDARA RAJAN AND OTHERS 
—PLAINTIFFs—APPELLANTS 
versus 
CO. M. NATARAJAN AND OTHERS 

: — DEFENDaNT§— RESPONDENTS. 

Succession Act (X of 1865), ss. 101, 102—Hindu Law 
—Will, construction of—Devise of estate to daughters 
and thereafter to their children—Perpetuities, rule of. 

A Hindu testator gave the following direction in his 
Will with regard to the disposal of his property :—"I 
give, devise and bequeath all my estate and effects 
immoveable and moveable unto my Trustees upon 
Trust that my Trustees shall sell, call in and convert 
into money the same or such part thereof as shall not 
consist of money and shall with and out of the pro- 
ceeds of such sale calling in and conversion and with 
and out of my ready money pay my funeral and testa- 
mentary expenses and debts and shall stand possessed 
of the residue of such proceeds upon Trust to seh 
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apart thereout and invest in promissory notes of the 
Government of India such a sum or sums of money 
as, when so invested as aforesaid will produce by the 
income thereof a monthly sum of rupees one hundred 
and to pay such income monthly to my wife C Andal- 
ammal-during her life and from and after her decease 
to, stand possessed of the said sum and the invest- 
ments for the time being representing the same upon 
thé Trusts hereinafter declared concerning the residue 
of my estate. And asto the residue oft my estate I 
direct that my trustees shall at their discretion invest 
the same in any of the modes of investment in which 
trustees are by law authorised to invest trust funds and 
shall stand possessed of the said residuary trust monics 


and the investments for the time being representing” ` 


. same (hereinafter called “the residuary trust funds”), 

in. Trust to apportion the residuary trust funds into 
asi many equal parts or shares as there may be 
daughters of mine living at the time of my. decease or 
: who having pre-deceased me shall have left issue her 
or.them and me surviving and to pay the income of 
each of such equal parts of shares to my said 
daughters respectively during their, respective lives. 
And from and after the decease of‘each of my said 
daughters to stand possessed of the share of the 
residuary trust funds so appropriated as aforesaid to 


_ such daughter upon Trust for all the children of such ~ 


daughter ‘who shall attain the age of twenty-one years 
in equal shares and ifthere shall be only one such 
child the whole to.be in trust for that one child and 
in the event of any of my said daughters dying with- 
out leaving lawful issue her or them surviving I 
direct that my trustees shall stand possessed of “the 
share or shares so appropriated to her or them as 
‘aforesaid upon Trust for all the children of the other 


or others of my said daughters who shall attain the- 


agé of twenty-one years as tenants-in-common in 
equal shares per stirpes. Provided always. and I 
hereby declare that if any daughter of mine shall die 
in my lifetime leaving lawful issuc at the time of my 
death such issue as shall attain the age of twenty-one 
year's shall take and if more than one as_tenants-in- 
common in equal shares per stirpes the share which 
would have been so appropriated as aforeasid to-such 
daughter of mine and her issue if she had survived me”: 
Held, (1) that on a proper-construction cf the Will 
the three daughters took only for their lives; [p. 292, 
col. 2. 
(2) that inasmuch as’ the bequest in favour of the 
daughters’ children, tested as at the testator's death 
made delay in vesting the estate beyond the lifetime 
of the daughters and the minority of. scme of their 
children possible, the bequest in favour of the children 
was inoperative having regard to the provisions of 
8. ah ead with s 102 of the Succession Act; [p. 293 
col. 1 
(3) that, therefore, at the termination of the life- 
estate cf the daughters of the testator the estate would 
devolve upon the next heirs as upon an intestacy. [ibid.] 


Appeal from the decision. of the Madras- 


High Court (Sir John Wallis, Kr., Chief 
Justice, and Mr. Justice Ramesam) i in Origi- 
nal Side Appeal No. 15 of 1920, and Civil 
Miscellaneous Petition No. 3350 of 1920, 
dated December 16, 1920, and printed as 62 
Ind. Cas, 987, affirming a-decree of the 
Court in its Ordinary Jurisdiction, dated 
November 16, 1919. 

Messrs, Clauson, K.C. and Narasimha, 
for = 7 eppellants, 
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Mr. Upjohn, K. C., Bir Walter Schwabe, 
K. C., and Mr. A. M. Talbot, for the Re- 


spondents. 
i J UDGMEN T, 


Viscount Haldane.—The . eee 


- which arise for decision on this appeal relate 


tothe construction and validity of the provi- 
sions ofa Will, dated 27th April, 1697, and.- 
made by a Hindu, ©. Ratna Mudaliar, who 
died in 1904. -He left a widow and three 
daughters, One of these daughters, Yaso- 
dammal, died in 1807; ‘another, Rajammal, 
int 1908; ‘and the third Nilayathatehi Ammal, : 
in, 1918. Yasodammal had four. children, 
three of them, two sons‘and a daughter, porn é 
before the. death of the testator in'1904, and 
one of. them, born afterwards in 1907. 
Rajammal, the second daughter, .had a son 
Tirugnanesambandam, who was born in ' 
1:07.. This child wag constituted a Ward. 
of Court in 1910. Nilayathatchi Ammal, 
the third daughter, had ‘six children, three 
sors and ‘ihiee daughters, all born after 
1904. Of these various families the three 
sons of the third daughter were plaintiffs 
in the suit and. are appellants to-day. The 
others were defendants and are now res- 
pondents. 

It will be convenient first ‘of all to set 
out the material portions of the Will :- - 

“I give devise and bequeath all my estate 
and effects immoveable and moveable unto 
my Trustees upon Trust that my Trustees 
shall sell, call in and convert into money 
the same or such part thereof as shall not 
consist, of money and shall with and out of 
the proceeds of such sale calling in and - 
conversion and with: and out of my ready 
money pay my funeral and testamentary 
expenses and debts and shall stand. possess- 
ed of the residue of such proceeds upon 
Trust to set apart thereout and invest in 
promissory -notes of the Government. .of 
India such a sum or sums of money as 
when so invested as aforesaid will produce 
by the income thereof a monthly sum of 
rupees one hundred and to pay such income 
monthly to my wife C. Andalammal dur-. 
ing her life and from and after her decease 
to stand possessed of the said sum and the 
investments for the time being representing 
the same.upon the Trusts hereinafter de: 
clared concerning the residue of my 
estate. . And as to the residue of my estate 
I direct that my Trustees shall at their dis- 
cretion invest the same in any ofthe modes 
of investment in which trustees are by law 


"authorised to invest trust funds and shall 
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stand possessed of the said residuary trust 
monies and the investments for the time 
being representing same (hereinafter called 
“the residuary trust funds”), in Trust to 
apportion the residuary trust -funds into 
as-:many equal parts or shares as there 
may be daughters of mine living at the 
time of my decease or who having pre-deceas- 
ed. me shall have left issue her or them and 
me surviving and to pay the income of 
each of such equal parts of shares to my 
said daughters respectively during their 
respective lives: And from and after the 
decease of each of my said daughters to 
stand possessed of the share of the residuary 
trust funds so appropriated as aforesaid to 
such daughter upon Trust for all the 
children of such daughter who shall attain 
the age of twenty-one years in equal shares 
anl ifthere shall be only one such child 
the whole to be in trust forthat one child 
and in the event of any of my said daughters 
dying without leaving lawful issue her or 
them-surviving I direct that my trustees 
shall stand possessed of the share or shares 
so appropriated to her or them as aforesaid 
upon Trust for all the children of the 
other or others of my said daughters who 
shall attain the age of twenty-one years 
as tenants-in-common in equal shares per 
stirpes. Provided always and I hereby 
declare thatif any daughter of mine shall 
die in my life-time leaving lawful issue at 
the time of my death such issue as shall 
attain the age of twenty-one years shall 
take and if more than one as tenants in- 
common in equal shares per stirpes tle 


share which would have been so appropriat-° 


ed. as aforesaid to such daughter of mine 
and her issue if she had survived me.” 

The suit was instituted in the High Court 
of ,Madras for a due construction of the 
Will and for administration. The plaintiffs, 
the present appellants, were, as already 
stated, -grand-son's of the testator and 
children -of his third daughter. Their case 
is that.they, along with the sons of the 
other two daughters, are entitled to succeed 
to the testator’s residuary estate‘subject 
to. an annuity tothe widow and to mere 
life-estates given to the three daughters, 
who are allnow dead. For. they contend 
that the trustsin favour of grand-children, 
following in the Will on those for the 
daughters for life; are void. by the law of 
India. The caseof the respondents, on the 


in favour of grand-children were validly 
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created by the Will, or, alternatively, that 
the three daughters of the testator in the 
result took his residue absolutely. 

The case was tried before Mr. Justice 
Coutts-Trotter, who decided in substance 
(1) that the testator gave only a life-estate 
to each of his three daughters, and not an 
absolute estate, remarking: “It seems to me 
clear that what the testator wished to do 
was to divide the income of his estate.into 
three shares for the benefit of his three 
daughters respectively during their life- 
time, and thereafter the corpus of each 
share should belong to such of the children 
of each daughter as should attain the age 
.of twenty-one years”; (2) that under the 
provisions of s. 3 of the Hindu Wills Act, 
“1670, and the ruleslaid down by the Lords 
of the Judicial Committee in the case of 
Juitendromohun Tagore v. Ganendromohun 
Tagore (1), and other decisions, the gifts to 
the grand-children of the testator born after 
his death were void; but that the provisions 
of the Madras Act I of 1914, which were not 
in his opinion ultra vires of a Provincial 
Legislative Council, validated the bequest 
inthis respect. The learned Judge was 

-further of opinion that the testator’s Will 
did not, for reasons which he gave, contra- 
vene the Indian rule against perpetuities in 
view of the provisions of Act IX of 1875, as 


amended by the Guardians and Wards Act, 


1890. 
There was an appeal to the Appellate 
Court Civil Jurisdiction of the High Court 
‘of Judicature at Madras. 
on that appeal was delivered certain com- 
promises were made between certain of the 
. parties, for the division between them of 
what might be the fruits of this litigation. 
“Into the terms of the compromise it is not, 
however, necessary, at this stageof the suit, 
to enter. ' 


Before judgment ° 


The appeal was heard by the Chief Justice ` 


(Sir John Wallis)and Mr. Justice Ramesam. 
. These learned Judges did notagree with 
, the view of the Trial Judge as to the effect 


of the Indian Majority Act, 1875, and of . 


„the Madras Act [of 1914 (which they held 
to have been wlira vires of the Provincial 
Legislature). 

opinion that the disposition of the Will 


They were accordingly of . 


could not take effect as regards beneficiaries . 
` born after the death of the testator, and, as . 





the provisions in favour of 








(D) LA. . 389; 9 B. L. Ry 
377; 3 Sar, SS, 


Supp. Vol, 47 IBN 
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c issue of ‘daugh- - 
- ters were obnoxious to s,0)Nof ‘the Indian’ 
other hand, is that the trusts introduced - 
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Succession Act, 1865, they thought that the 
whole disposition in favour of the daughters’ 
children failed asa result ofs: 102 of that 
Act. They held, however, that upon the 
true construction of the Will the intention 
of the testator was, in the first instance, to 
make an absolute gift in favour of each of 
his three daughters, the provisions which 
followed being a mere settlement of the 
gift thus absolutely made, and that con- 
sequently under s. 126 of the Indian Suc- 
cession Act, 1865, the daughters of the tes- 
tator took absolutely, when these provisions 
failed of effect. That section, made applica- 
ble tothe testator’s Will by the Hindu Wills 
Act (XXI of 1870), is as follows: — 

“Where a testator absolutely bequeaths a 
fund, soas toseverit from his own estate, 
but directs thatthe mode of enjoyment of 
it by the legatee shall be restricted so as 
to secure a specified benefit for the legatee; 
if that benefit cannot be obtained for the 
legatee, the fund belongs to him as if the 
Will had contained no such direction.” 

This is an enactment in statutory form 
of a principle which was already familiar to 
English lawyers. The case of Lassence v. 
Tierney (2) shows that where, reading the 
Will as a whole, the intention to confer an 
absolute estate in the first instance is ex- 
pressed or implied, and following on that 
absolute estate there is a provision for 
settlement which in the event cannot be 
operative, then the words of prior intention 
prevail and the absolute estate takes effect 
notwithstanding the failure of the provision 
for settlement that follows. In India the 
words in s. 126 must be followed as laying 
down the principle, but the principle is 
nat substantially different from what was 
expre-sed in Lassence v. Tierney (2). Their 
Lordships have: given consideration to the 
terms of the Will in the present case. 
The material directions are those to the 
trustees ‘‘to apportion the residuary trust 
fundsinto as many equal parts or shares 
as there may be daughters of mine living 
at the time of my deceage or who having 


predeceased me shall have left issue her or. 


19 


them and me surviving.” The trustees are 
then to “pay the income of each of such 
equal parts or shares to my said daughters 
respectively during their respective lives, 
And from and after the decease of each of 
my said daughters to stand possessed of the 
share of the residuary trust funds so appro- 


(2) (1849) 1 Mac, & G. 551; 2 H, & Tw. 115; 14 Jur, 
182; 41 E. R. 1379; 84 R. R, 158, 
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“priated as aforesaid to such daughter upon- 


trust for the children of such daughter who 
shall attain theage of 21 years.” The tes- 
tator then directs that in the event ofany 
of the daughters dying without leaving law- 
ful issue the trustees are to “stand posses- 
sed of the share or shares so appropriated 
to her or them as aforesaid” on trust for 
her children who shall attain twenty-one.. 
He goes on to introduce a proviso under 
which, ifa daughter dies in his life time 
leaving lawful issue, such issue as shall 
attain 21 years are to take the share “which 
would have been so appropriated as afore- 
said to such daughter of mine and her issue 
if she had survived me.” ; 
Reading the Will as a whole their Lord- 
ships are unable to agree with the conclu- 
sion about the construction of these clauses 
come to by the Court of Appeal. They 
think that the first trust for apportionment 
directs merely division of the fund into as: 
many equal parts or shares as there are 
daughters living at the testator's death, or 
ote creel then living of daughters then 
ead. ed 
The words of apportionment are introduc~ 
ed for merely arithmetical purposes and so- 
far do not dispose of property. In order. to 
find the interest given under the Will it is 
necessary to proceed to the further words; 
and these, inthe case of a daughter, con- 
fine her interest to aright to income for 
life. They are followed by words of dis- 
position in favour of the children and issue, . 
This view of what may be called’ the ap~ 
portionment clause iseven more apparent: 
as regards the suggested gift to issue ofa 
deceased daughter. There is no unqualifi- 


ed gift to them by the apportionment clause. > ` 


The effective gift inthe later words‘of the 
Willis to such of a deceased daughter's 
children as attain 21. And if, of this Will 
it could be said that the testator had used 
the words “issue” and “children” inter- 
changeably then the limitation to such 
children only as attained 21 would, if there 
were a prior gift to them without that 
qualification, be merely otiose. If so much 
cannot be said then there isno room for’ 
the operation of the rule. Their Lordships 
are, therefore, unable to find in this Will the 
absolute bequests required by s.126; They 
think that the three daughters took only: 
for life, and that it must rémain to be' seen 
whether the later gifts in favour of their’ 
children or other -issue are validly made 
under Hindu Law, 


[92 I. C. 1526] 


Turning to this question, the first obser- 
vation to be made is thatthe Will has ap- 
parently been drawnby someone familiar 
with English Law, but not with the Indian 
Statutes which apply. If it were only a 
question of the English rule against per- 
petuities, there would be no objection to 
the Will. But there comes in s. 101 of the 
Indian Succession Act of 1865. Under this 
section no bequest is valid whereby the 
vesting of the thing bequeathed may be 
delayed beyond the life-time of one or more 
persons living at the testator’s decease, and 
dhe minority (ending at 18) of some person 
who shall be in existence at the expiration 
-of that period and to whom, if he attains 
full age, the thing bequeathed is to belong. 
The validity of the gifts now in question 
must.be scrutinized asat the death of the 
testator, i. e., 1904, and ifs. 101 then applied 
the disposition subsequent to the life-time 
of the testator’s daughter was invalid, for 
the children of the daughters take only in 
classes, and by s. 102 of the Succession Act, 
if a bequest is made toa class of persons, 
with regard to some of whom it is inopera- 
tive by reason of the rules contained in 
s. 101, the bequest is wholly void. It being 
plain that this bequest, tested as at the 
testators’s death, made delay beyond the 

_lifetime of the daughters and the minority 
of some of their children possible, the 
bequest in favour of the children was in- 
operative. It was suggested, however, that 
„this section had no -application to the Will 
of a Hindu by reason of the fact that, as is 
shown by the Juttendromohun Tagore 
v. Ganendromohun Tagore (1) any dis- 
position in sucha Will is invalid if the 
disponee is an unborn person at the testator’s 
death. The section, it was said, is only 
applicable to dispositions which are not 
otherwise ineffective. One answer to this 
was that in 1914 the Madras Act above refer- 
red to was passed which purported to get 
rid of the difficulty caused by the Juttendro- 
mohun Tagore v. Ganendromohun Tagore 
(1) decision, This Act provides by s. 3 that 
a disposition shall not be invalid by reason 
only that the transferee or legatee is an 
unborn person at the date of the transfer, 
or the death of the testator. Questions were 
raised, as has already been observed, in the 
Courts below as-to the validity of the 
Madras Act, but these questions are now 
superseded by the Act of the Indian Legis- 
lature, Act VIII of 1921, which has validated 
the law contained in the Madras Act, and 
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repeats ins. a provision identical with 
s. 1U1 of the Succession Act, 1565, The. 
result is to make that section applicable to 
this Will, upon a view which was not con- 
tested before their Lordships if the Madras 
Act or the Act of 1921 were treated as 
operative. Now: in that section, as has 
been already said, a “minor” means any 
person who shall not have completed the 
age of eighteen years. It was, however, 
pointed out by the respondents that, by the 
Majority Act, 1875, every minor of whose 
person or’ property a guardian has been or 
shall be appointed by any Court. of Justice, 
and every minor under the jurisdiction of 
any Court of Wards, shall, notwithstanding 
anything contained in the Indian Succes- 
sion Act or in any other enactment, be 
deemed to have attained his majority when 
he shall have completed his age of 21 
years and not before; and this is accom- 
panied by a provision that every other 
person domiciled in British India shall be 
deemed to have attained his majority when 
he shall have completed his age of 18 
years and not earlier. These provisions do 
not, however, in the opinin of their Lord- 
ships,help the respondents. At the tes- 
tator’s death—for this purpose the relevant 
date—it was not clear, and could not be. 
certain, whether allor any of the members 
of the classes in whose favour the disposi- 
tion was made would ever have guardians 
appointed. The provision ofthe Willfixing 
21 in every case as the age of vesting was, 
therefore, in contravention of s. 101, and 
the whole gift is invalid under s. 102. 
Their Lordships are unable to agree with 
the views expressed in some detail on this 
point by the learned Trial Judge. 

Their Lordships are of opinion, for the 
reasons they have given, that the appeal 
must succeed. There will bea declaration 
that the appellants are entitled to their 
respective shares in the property in suit as 
upon an intestaéy, subject to the life- 
estates (now at an end) in favour of the 
testator’s daughters This will be without 
prejudice to the compromises referred to 
in the decree appealed from, and to the 
sanction given to them by that decree. 
The case must go back to the High Court 
for further inquiry on that footing. Their 
Lordships do not think it necessary to 
interfere with the orders as to costs*made 
in the Ceurts below. They think that the 
costs of this appeal should, in the same 
way, be payable out of the estate, 
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They will humbly advise His Majesty ac- 
- cordingly. 

Z K. Appeal accepted. 

Solicitors for the Appellants:—Mr. H. 5. 
L. Polak. i 

Solicitors for the Respondents; —Mr. 
Douglas Grant, 


“ LAHORE HIGH COURT. 

MISCELLANEOUS Civiu APPBAL No. 1291 

_ oF 1924. 
January 27, 1925. 

Present :—Mr. Justice Jai Lal. 
MAHOMED GHAUS—Derenpant— 
APPELLANT 
versus 
MAHOMED ALI SHAH AND OTHERS 
— DRRENDANTS AND PLAINTIFFS— 
RESPONDENTS. 

Punjab Limitation (Custom) Act (I of 1920), ss. 5, 
6, scope of—Limitation Act (IX of 1908), ss. 6, 8— 
Declaratory suit by reversioner after majority— 
Limitation. 

Section. 6 of the Punjab Limitation (Custom) Act of 
1920 really gives an additional period of one year to 
those who were at the time of the enforcement of the 
Act entitled to institute suits, but could be success- 
fully met by a plea of limitation owing to the repeal 
of the Punjab Limitation (Ancestral Land Aliena- 
tion) Act of 1900, and the consequent reduction of the 
limitation by the new Act. The section, however, 
does not control the operation of e. 5 of the Act. 
[p. 295, col. 1.] À 

A father governed by Punjab Custom, having a 
minor son, sold certain ancestral property on Ist 
April 1913. The son attained his majority on 3rd 
July 1921. In asuit by the son instituted on 23rd May 
1923, for a declaration that the sale being without 
necessity would not affect his reversionary rights 
it was objected that the limitation of 12 years yre- 
scribed for the suit by Punjab Limitation (Ancestral 
Land Alienation) Act of 1900 having been reduced 
to six years under Punjab Limitation (Custom) Act of 
1920, the suit was governed bys.6 ofthe Act, and 
not having been brought within one year of the 
operation of the said Act was barred by limitation : 

Held, thats. 6 of the Act did not apply to the case, 
and the suit was within time under s.5 of the Act, 
read with ss. 6 and 8 of the Indian Limitation Act of 
1908, [ibid.} 

Miscellaneous appeal from an order of 
the District Judge, Lyallpur, dated the 
13th March 1924, reversing that of the 
Sub-Judge, Sheikhupura, dated the 5th 
January 1924, 

Lala Badri Das, R. B., for the Appellant. 

Mr. Sagar Chand for Mr. Shah Nawaz, 
for the Respondents. 

JUDGMENT.—The legal point involv- 
edin this second appeal is of considerable 


MAHOMED GHATS V, MAHOMED ALI SHAH, 
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difficulty. In order to understand it the 


following statements of facts will be usé-. 


ful :— 2 
Raji Shah, the father of the two plaint- 


iffs, sold the land indispute to defendants. 
Nos. 1,2 and 3 on the Ist of April 1918.. 


Mahomed Ali Shah, plaintiff, was a minor 


at that time and Imam Shah, the other: 


plaintiff, had not yet been born. Mahomed 
Ali Shah attained his age of majority 


on the 3rd July 1921 and this suit was. 


instituted on the 23rd May 1923 for-’a 
declaration that the sale in question was 


fictitious and without consideration or~ 
necessity and -did not, therefore, affect the - 
reversionary rights of the plaintiffs on the. 


death of the alienor. 


The first Court dismissed the suit as l 
barred by limitation, but the District Judge: 


held it to be within time and remanded 


the case to the first Court for decision dn ’ 


the merits. The defendant-vendees have 
appealed to this Court. 6 


woe 


At the time of the sale the period of 


limitation for such suits was provided by. 


the Punjab Limitation (Ancestral Land ' 
Alienation) Act, 1900, which provided a. 


period of 12 years, but that Act was repeal- . 
ed by the Punjab Limitation (Custom) | 


Act, 1920, which came into force on the 


4th January 1420, This Act reduced the . 


period for such suits to six years. It is 


contended on behalf of the defendant- . 


appellant that the present suit is barred . 
by limitation on the ground that limitation. ; 


for such suits in relation to alienation which 


took place before the 4th June 1920 is. 


only one year by virtue of s. 6 of the Punjab 

Limitation (Custom) Act, 1920. E 
Section 5 of that Act runs as follows :— 
“Subject to the provisions contained in 

ss. 4 to 25 (inclusive) of the Indian Limita- 


tion Act, 1908, and notwithstanding any- . 
thing to the contrary contained in tke - 


First Schedule of the said Act, every suit, 


of any description specified in the Schedule . 
annexed to this Act, instituted after the . 


period of limitation prescribed therefor in 


the Schedule, shall be dismissed, although 
limitation has not been set up asa defence.” » 


And s. 6 reads as follows:— - 

“ Notwithstanding anything herein con- 
tained, any suit for which the period of 
limitation prescribed by this Act is shorter 
than the period of limitation prescribed hy 
the Indian Limitation Act, 1808, or by the 
Punjab Limitation (Ancestral Land Alie- 
nation) Act, 1900, may be instituted withia 


$ 


. mencement. of 
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the: period of one year next after the com- ' 
this Act or within the period ` 


- prescribed for such suit by the Indian ‘ 


: Act, 1900, whichever pe 


Limitation Act, 


imitat 1908, or by the Punjab 

Limitation (Ancestral Land Alienation) ` 
riod expires first.” ` 
I6. is admitted by Mr. Badri Das, who ` 
appeared for the appellant, that if the. 


< Present suit is governed by s, 5 then the 


“and 8-of the Indian Limitation Act. The ` 
: difficulty is really created by the opening 


suit is within limitation. ‘by virtue of ss. 6 


: Sentence, which we have underlined, of s. 6 - 
„Of the Act ‘of 1920, which if read by itself 
“might be. interpreted to mean that s. 5 of 


the Act does not govern cases to which the 
Punjab Limitation (Ancestral Land Aliena- 
tion) Act, 1900; applied but has ceased to 


- doso by virtue of its repeal by the Act of 


~ 1920; 


in other words cases in which the 


. cause of action to contest alienations has 


: already arisen. 


"We must say that the 


-phraséology of s. 6 of the Act of 1920 is 
. obscure and open to misconstruction, but 


-we do not. consider that the contention of 


Mr, Badri Das is sound. The. point is one 


„Of first impression -and reading the two 


. Sections together, i.e., s3. 5 and 6 of the Act‘ 


of 1920, we hold that's.-6 really gives an 


- additional period of one year to those who 


. owing to the repeal of the Act of 1900 and 
| the consequent reduction of the limitation. 
_In the case before us the limitation would 
- have expired on the, lst April 1925 under 
- the Act of 1900 and on the 3rd July 1924 

under s. 5 of the Act of 1920 read with. 


were at the time, when the Act came into 


force ‘entitled to institute suits of ‘the ` 


nature as the one before us, ‘but could be. 
successfully met by a plea of limitation 


. 83.6 and 8 of the Indian Limitation Act. 
. The opening sentence of s. 6 of the Act of 


1920 being vague we are unable to hold: 
that it had the effect of depriving the 
plaintiffs of their right which they had 
under s. 5. S ; 

We, therefore, hold that s. 6 of the Act 
of 1920 does not apply to the case of the 
plaintiffs in the suit before us. In view 
of our finding on this point the other point 
involved does not arise. The result is that 
this appeal is dismissed. with costs. 

NH > Appeal dismissed, 


ISRAM V. GANGIA. 


- Kasarkar. 


a 
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“NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. =: > 
Crv: Revision No. 198-B or 1923. 
February 22, 1924. ` 
Present: —Mr. Kiukhede, A, J. Q. 
ISRAM— APPLICANT 
versus 
GANGTA—Non-APPLIGANT, 


Ex parte decree, setting aside of—Knowledge of 
eeree, 


A proof of knowledge of the decree with all its con- 


. tents and the general effect thereof is necessary in 


order to support a plea of limitation in bar of an 
application to set aside an ex parte decree, i 
Kumud Nath Roy v. Jatindra Nath, 9 Ind. Cas. 189: 
38 ©. 394; 13 O. L. J. 221; 15 C. W. N. 399, Pundlick v. 
Vasant Rao, 4 Ind. Cas. 586; 11 Bam. L. R. 1296. and 
Habibullah v. Karanju, 19 Ind. Cas. 425; 9 N. L. R. 35, 
referred to. | 
Application for revision of an order of 
the Small Cause Court, Akola, dated 28th 


‘July 1923,in Miscellaneous Case No. 333 of 


1922. 


FACTS. appear from the order of the’ 
Small Canse Court, Akola:—The original 
suit was fixed for 19th September 1922 and 
was decided ex parte on that day as the report 
of the process-server was that defendant re- 


` fused the summons on 14th August 1922 and ` 


it was affixed to his house. Defendant stated 
that the report is false. His application is : 
dated 30th October 1922 and to explain the 
delay he alleged that- he came to know of 
the decree on 5th October 1922. This fact 
was tobe proved by him. He himself went 


- into the witness-box and deposed that on - 


5th October 1922 K. G. Deshmukh Pleader’s 


- clerk informed him of the decree and that 


he took inspection through petition writer’ 
Mr. Deshmukh’s clerk was not 
examined and the petition writer P. W. 
No. 3 gave the lie to his story. This is not 
proved. The fact that he filed his first 
application for setting aside this decree on 
doth October 1922 would not be evidence of 
the fact that he came to know of the decree 
on that day and not before. And since he 
has failed to prov® that his application is in 
time under Art. 164, Limitation Act, it 
must be disallowed. 

Jt is true that the summons was uot pro- 
perly served. It appears from defendant's 
evidence that the process server did not 
personally go to the defendant's house but 
called him to the chaort through the pafil 


“and as he refused to come the report of 


refusal was made. This was no service at 
all but that does not help the applicant, Arti- 
cle 164 of the Limitation Act prescribes the 


“time when the: limitation begins to run the 
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first is date of the decree and the present 
application is clearly beyond 30 days from 
that. The second is the date of the appli- 
cant’s knowledge of the decree: when the 
summons was not duly served. The present 
application comes within this second clause. 
such a case it is for the applicant to 
prove when he came'to know of it. Ordi- 
nariky in the absence of evidence to the con- 
trary the applicant's sworn testimony would 
be enough but in this case applicant: gave 
the names of the persons from whom he 
came to know of the decree and one of them 
proves the falsity of his statement and the 
other was not summoned atall. I cannotin 
these circumstances accept applicant's 
statement as sufficient and rely on it. I, 
therefore, dismiss theapplication with costs, 
Mr. G.G. Hatvalne, for the Applicant. 
Mr. M. B. Niyogi, for the Non-Applicant. 
ORDER.—I think this civil revision 
must succeed on the short ground that 
there is no material on record to show that 
the applicant had knowledge ofthe decree 
complained of at any time prior to 5th 
October 1922, The cases in Kumud Nath 
‘Roy v. Jatindra Nath(1) which follows Pund- 


lick v. Vasant Rao (2) and Habibullah v, Kar-. 


anju (8) clearly require proof of knowledge 


_ of the particular decree with all its contents 


and the general effect thereof, Such proof 
is wanting andI am not, therefore, pre- 
pared to accept the decision disallowing 


‘the defendant's petition for a hearing on 


merits as correct. The application is allow- 
ed and the lower Court is directed to deal 
with the merits of the case. The ex parte 
decree of the lower Court is ipso facto re- 
opened. 

Lallow the revision but in the circum- 
-stances of the case I direct that each party 
‘shall bear his own costs of this revision. 


G. R. D. Revision allowed. 
(i) 9 Ind. Cas. 189; 38 O. 394; 13 C. L. J. 221; 15 C. 
W. N. 399 


(2) 4 Ind. Cas. 586; 11 Bom. L. R. 1296. 
(3) 19 Ind. Cas. 425; 9 N. L. R. 35. 





LAHORE HIGH COURT. 
Lerrers PATENT APPEAL No. 199 or 1923. 
January 12, 1925. 

Present :—Sir Shadi Lal, Kr., Chief Justice 

and Mr. Justice Le Rossignol. , 
MOTI MAT-RAM SARUP—APPELLANT ` 
versus 
DAULAT RAM AND OTHERS—RESPONDENIS 
Provincial Insolvency Act (V of 1920), 5, 54---Pre- 


MOTI MAL-RAM SARUP V. DAULAT RAM. 


. (92 L 0.1926] 


ference of one creditor over others—Mortgage securing 
old and new loans. 

A transfer cannot be avoided merely because its 
effect isto give one creditor preference over other 
creditors unless the debtor intends to do so. 

Where a’ debtor who is unable to meet his liabili- 
ties and stands in need of further accommodation, 
approaches one of his creditors for a further loan, and 
executes a mortgage securing both the fresh and the 
previous loans, it cannot be said that he intended to 
prefer that creditor over others, but merely that he 
wanted to benefit himself. 


Letters Patent Appeal-against the judg- 
ment of Mr. Justice Moti:Sagar, in Civil 


.Appeal No. 1396 of 1922, dated the 28th 


May 1923, and printed as 75 Ind. Oas. 861, 
reversing that of the District Judge, 
Karnal, dated the 12th May 1922. 

Mr. Shamair Chand, for the Appellant. 

Mr. Manohar Lal, for the.Respoudents, 

JUDGMENT.—On the 10th, February 
1921, one Sondha mortgaged the property 
in dispute in favour of his creditor Daulat 
Ram fora sum of Rs. 5,000. On the 18th 
April he’ presented an application for 
insolvency, and this application was granted 
on the 6th December. The creditors seek: to 
impeach the transfer onthe ground that‘it 
was made with a view of giving. Daulat Ram 
a preference over other creditors, and the 
determination of the question depends 
upon the motive which inspired the debtor 
in making the transfer. - 

Now, the deed of mortgage shows that 
Sondha was already indebted to Daulat 
Ram to the extent of .Rs. 3,200, and that 
he obtained a fresh loan of Rs. 1/800 and 
hypothecated his property for Rs. “9,000. 
There can be no doubt that Sondha was, 
at the time of the transfer, unable to pay 
his debts ; and that he applied for.insolvency 
within three months after the ‘date of 
the transfer. It is further clear..that the 
effect of the transfer was to give preference 
to,one creditor over others, but:s. $4 of the 


‘Provincial. Insolveney ‘Act doesnot: avoid a 


transfer merely because its ‘effect isto give 
one creditor preference over other creditors 
but makes the intention ofthe.debtor the 
dominant factor in deciding the fate of th 


. transaction. 4 


It appears to us that.the debtor’ who was 
unable to. meet his liabilities,.stood “im need 
ef further accommodation and-it was for 
this reason that he approached the creditor 
and asked him to make a loan. In entering 
into this transaction he intended to benefit 
himself and not the creditor; and we can- 
not, therefore, accept the contention of 
the learned Counsel for the appellant that 
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the.transaction was effected with a view of 
giving Daulat Ram a preference over other 
creditors. 

The learned Counsel for the appellant 
argues that Daulat Ram has not succeeded 
in establishing the whole of the debt 


of Rs. 3,200, and that in support of fve. 


hundis of Rs. 1,860 he has not produced any 
documentary evidence beyond the hundis 
themselves to prove the payment of con- 
sideration. It is to be observed that the 
‘learned District Judge recorded a finding 
on this point in favour of Daulat Ram and 
registered him as a creditor for the whole 
of Rs. 5,000 and interest thereon. No 
appeal was preferred against this decision 


so far asthe amount of the debt was con-: 


_ cerned, and the appellant is now precluded 

-from impeaching it. 

The appeal is accordingly dismissed. 
Parties to bear their own costs in this 
Court. 

N, H, Appeal dismissed. 


eee 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 999 oF 1924. 
November 19, 1924. 
Present:—Mr. Justice Abdul Raoof. 
ATTAR SINGH AND orHERs— 

" PLAINTIFFS— APPELLANTS 
VETSUS 
‘ KIRPA SINGH AND OTHERS— 
DEFENDA NTS— RESPONDENTS. 

Co-sharer-—Exclusive possession—Hrection of build- 
ing—Iajunction, suit for—Demolition of building— 
Special injury. 

A co-sharer whose rights have been invaded by the 
exclusive possession of another co-sharer can maintain 
a suit without proving material and substantial injury. 
[p. 297, col. 2.) 

Majju v. Teja Singh, 44 Ind. Cas, 844; 29 P.R. 
.1918; 114 P. W. R. 1918; 118 P. L. R. 1918, distingu- 
ished. 

A co-sharer who knowing perfectly that he has 
no right to take exclusive possession of any portion of 
the common land, commences and completes a build- 
ing thereon with his eyes open, is not entitled to 
any consideration at the hands of the Court, and the 
latter should grant a mandatory injunction against 
him for demolition of the building. [p. 297, col. 2; 
2p. 298, col! 1.] ‘ 

Manji v. Ghulam Muhammad, 57 Ind. Cas. 207; 1 L. 
249.and Manji v. Ghulam Muhammed, 61 Ind. Cas. 415; 
2 L.73; 3 L. L. J. 75, followed. 

Second appeal from a decree of the Dis- 
trict Judge, Jullundur, dated the 28th 
January 1924, reversing that of the Sub- 
ordinate Judge, Third Class, Phillour, Dis- 
trict Jullundur, dated the lst November 


“1923. 
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Lala Balwant Rai for Lala Badri Das, 
R. B., for the Appellants. . 

Mr. D. C. Ralli, for Kanwar Dalip Singh, 
for the Respondents. 

JUDGMENT.—The defendant Kirpa 
Singh built a kotha on a plot ofland belong- . 
ing jointly to the plaintiffs and the de- 
fendants. The present plaintifi-appellants 
brought a suit for demolition of that kotha 
on the ground that the particular plot had 
been left open by the common consent of 
all the co-sharers to be used on ceremonial 
occasions. 

‘The Trial Court decreed the claim and 
po the mandatory injunction prayed 
or. i 

In appeal the lower Appellate Court has 
set aside decision of the Trial Court and hag 
dismissed the suit mainly upon the ground 
stated in itsjudgment. “There is, I think, no 
doubt from the evidence that he has been 
in possession for some time but that he only 
recently erected this particular kotha to 
which the plaintiffs object. Thisis practi- 
cally admitted by both parties. The lead- 
ing case applicable to the present one seems 
to me tobe that reported in Majju v. Teja 
Singh (1) and it was there laid down that a 
suit of this description could only be main- 
tained when the action of one of the pro- 
prietors had actually caused such material 
and substantial injury as could not be re- 
medied by partition of the joint land. In 
the present case although this particular 
plot has not been partitioned but was left 
open, I do not see how it can be said that 
material, and substantial injury has been 
caused to the plaintiffs, seeing that the 
greater number of proprietors seem to ac- 
quiesce in the erection of the kotha.” 

The learned Judge appears to be under 


. the impression that co-sharers whose rights 


may be invaded by the exclusive possession 
of another co sharer cannot maintain a suit 
without proving material and substantial 
injury. No doubt*this at one time was the 
view adopted in this Court but the recent 
decisions on this question have set the 
matter at rest. 

Now, the facts to be taken into considera- 
tion in this particlar case are these: The 
defendant was one of the many co-sharers 
and he perfectly knew that he had no right 
to take exclusive possession of any portion 
of the common land and that with his? eyes 
open he commenced and completed the 


(1) 44 Ind. Cas. S14; 29 P.R.1918; 114 P. W, R. 
1918; 118 P, L. R, 1918. 
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building, Now when he is confronted with 
„a suit by. the plaintiffs he “turns round 
“and says, “you cannot dispossess me with- 
‘ out showing special damage”. 

This was the very argument put forward 
inthe case of Mangi v. Ghulam Muhammad, 
(2). , Lexamined almost all the authorities 
bearing upon this question and came to 
the conclusion that a plaintiff under 
these circumstances was entitled tosue with- 
out proying special damage, This view 
was upheld by a Bench of this Court in 
Letters Patent appeal which is reported as 
Manji.v. Ghulam Muhammad (3). -The 
learned.J udge of the Court below has altoge- 
ther ignored these two decisions and has 


based . “his decision upon an older ruling . 


which must be considered to be no more 
law. Mr. Ralli, however, has contended 
‘that after all it was only a discretionary 
‘relief which the Court might have declined 
_ togrant and.that it isnot open to this Court 
to’ interfere with the discretion exercised 
by the lower Appellate ' Court. Now as a 
matter of fact the Court of first instance 
had given this relief in the exercise of its 
discretion, Therefore, the lower Appellate 
Court’ ought not to have interfered with the 
decision, of the first Court. But leaving 
‘this question aside, is the defendant really 
entitled to any consideration i in the matter? 
-He knew perfectly well that this piece of 
‘land could never be partitioned and the 
injury. if any, caused to the plaintiff could 
never be remedied, and he also knew the 


Jitnited right of joint ownership that he - 


possessed and yet he persisted in erecting 
-this building He is not entitled to ask this 
-Court either not to grant the injunction, or 
tortfuse the prayer altogether or compen- 

sate the plaintiffs by awarding damages 


“on 

ny: ‘my opinion the lower Appellate Court 
was not justified in interfering with the 
decision of the Trial Court. I accordingly 
accept this appeal, set aside the decree of 
the lower Appellate Court and restore. that 
of the first Court with costs throughout. 


N. H. Appeal meee 


(2) 57 Ind Cas. 207; 11. 249. 
(3) 61 Ind, Cas. 415; 21.73; 3 L. L J, 75. 
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“for default. 


(92 I, ©: 1924) 
CALCUTTA HIGH COURT. ° 
APPEAL FROM OgDEg No. 94 oF 1925. ; 

June 16, 1925. wee 

Present :—Justice Sir Ewart Greaves, Ka, 

and. Mr. Justice B. B. Ghose. 

Tas Fieu or RAM PROSAD-RAM . 

KISSEN AGARWALLA, RAM PROSAD - 

PODDAR— Decupe-HoroBes—ApPuLtaNTs: 
VETSUS 


HARO KUMAR BASAK AND OTHEKS— .- : 


JUDGMENT- DeBToRS—RESPON DENTS. 


Civil Procedure Code (Act V. of 1908), s. 115i 


sie 


Execution of decree—Stay proceedings, failure. of—., 


Decree-holder ordered to take out execution at onte—- 


Talbana,. deposit of—-Reasonable time for filing pro- 


cesses—Hxecution case, dismissal of, for aaa 
Lliegal exercise of jur isdiction—Revision. 


Stay of execution of a decree was directed by the : 


Court on the judgment-debtor furnishing security by, 


security on that date, and the Court directed the 
decree-holder to take steps for execution at once.’ The 
decree-holder deposited talbana for sarvice of sate’ 
proclamation on the same day but did not file the 
processes, and the Court disinissed the execution case” 
for default there and then. On revision: 

Held, that the Court exercised its jurisdiction 
illegally in not allowing the decree-holder reasonable 
time for filing processes, as he could not have been 
expected to be ready with the processes on the ex- 
pectation that the judgment-debtor would fail to 
furnish security, and that, therefore, the dismissal of 
the execution case for default must be set aside. 


[p. 299, col. 1.) 


Appeal against an order of the Subordi- 
nate Judge, Second Court, Mymensingh, 
dated the 20th of Febr uary 1925. 

Dr. Dwarka Nath Mitter (with him Babu 
Satindra Nath Mukherjee), for the Appel- 
lants. 

Babu zinnoda Charan Karkoon, 
Respondents. 


JUDGMENT. 
B. B. Ghose, J.—A preliminary objec- 


for 


tion has been taken as to the competency . 


of this appeal on the ground that the order 


against which this appeal has been filed is’. 


an order of dismissal for default which does 


not come. within the definition of decree - 
s. (2), cl. -(d) of the ©. PeU 


uader s. 2, sub s 
The appeal i is not maintainable. 


The appeal is, therefore, denisi with: « 
| costs, hearing fee three gold mohurs. 


There is howeveran application by. the 
decree-holder, and we are asked to interfere 
in revision. with theorder of the Subordi- 


„a specified date. The judgment-debtor failed to furnish’ | 


the | 


nate Judge dismissing the execution case. 


The matter stands thus : 
of execution was directed by- this Court on 
furnishing security within a specified time, 
That date expired on the, 20th - Rebra, 


1935; The judgment- ‘débtor failed to pray 


Stay. 


x 


[99-1 ©. 1426}. 


the required security on that date and the 
Subordinate Judge, directed the decree- 
holder to ‘take steps for execution at 
once. ` The next order dated the 20th Feb- 
ruary, proceedsthus: “The decree holder 
has deposited talbana for service of sale 
proclamation. The processes have not been 
filed. I reject his prayer forthe issue of 
sale proclamation”. Then the next order 
of that very date is “the execution case is 
dismissed for default”. 

It seems to us that the Subordinate Jud; ge 
had exercised his jurisdiction illegally 
in ‘not allowing the decree-holder reason- 
able time for filing tke processes after he 
had put in the talbana under the direc- 
tion of the Court. The 20th February was 
fixed as the last date on which the judg- 
ment-debtor might furnish. security for 
stay of execution and the decree-holder 


could not have been expected te be ready. 


with the processes in the expectation that 


the judgment-debtor would fail to furnish . 


the required security. In such circum- 
stances, the Subordinate Judge ought, in 
the proper exercise of his jurisdiction, to 
have given the decree-holder reasonable 
time for furnishing the processes. 

The order of the Subordinate Judge dated 
the 20th February 1925 dismissing the case 
for default is, therefore, set aside and the 
case is remanded'to him for allowing the 
decree-holder to take further steps for the 
execution of his decree. The petitioner will 
be entitled to his costs of this application, 
hearing-fee three gold mohurs. 

„Greaves, J.—I agree. 
ey Order set aside; ` 


N.B. Case remanded. 


LAHORE HIGH COURT. 
_ MISCELLANEOUS SECOND ‘APPEAL 
No. 1190 oF 1924. 
“January 12, 1925. 
>l Present:—Mr. Justice Harrison. 
MOHAN SINGH anpe “ANOTHER—J UDGMGNT- 
= DEBTOKS— APPELLANTS 
' g VETSUS 
NATHU MAL—Decrer- HoLDER-— 
`~. RESPONDENT. 
Limitation Act (IX of 1908), 8. 14—Application 
not lying in any Court—liztension of time. 
An ‘application which does not lie in any Oourt 
cannot. bee taken into account for the sake of extend- 


-ing time under s, 14, Limitation Act, [p. 299, col. 2.) 
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Moti Singh v. Maghar, 11 Ind, Cas. 880; 22.P, R, 
1912; 163 P, W.R. 1911; 244 P. Ly R. 1911, Tot 
lowed. TE : 

Miscellaneous second appeal from en / 
order of the District Judge, Amritsar. dated 
the 24th January 1924, reversing that of the 
Subordinate Judge, First Class, Amritsar, 
dated the 26th July 1922. | - 

Mr. Jai Gopal Sethi,-for the Appellants. 

Dr. Nand Lal, for the Respondent. ` 

JUDGMENT.. —On the 27th:of Juné 
1916 a preliminary decree under O. XXXIV, 
r 4 was passed in favour of a mortgagee. . 
On the 4th January 1917 an application 
for execution was presented on which: a-_ 
notice issued. Proceedings were then sey 
ed by another Court. On.-12th April 1922: 
a further application for execution: was 
presented on which the Court quite rightly 
held that it could not execute the prelimi-’ 
nary decree. On the lst May 1922 an appli-- 
cation was putin for the first time asking’ 
for a final decree to be passed...This was. 
dismissed by the Trial Court.‘as barred by 
limitation under Art. 181. - 

On appeal the learned District Judge. 
held that time ought to have been extend- 
ed unders 14 of the Limitation Act. He- 


“ accordingly extended the time and directed ’ 


that the decree-holder should be given a 
final decree under O. XXXIV, r, 5. | 

At the hearing of the second appeal a 
preliminary objection was taken that it was. 
undervalued at Rs 4. It iscontended by the. 
respondent that the words “direct that the ` 
decree-holder be given a final decree” mean 
that the District Judge himself .passed.a : 
final decree and that, therefore, the appeal - 
should bear full stamp No final decree. 
has in fact been prepared by the Dis- 
trict Judge but merely a memorandum of 
costs such as is prepared when an order is 
passed which does not require a decree, T 
read the words as meaning that in accor- 
dance with the usual procedure: the final 
which gave She preliminary neues and I 
hold that this appeal is correctly - stamped. 

On the merits, Counsel contends that there 
was no excuse for the mistake made by 
the decree-holder and that, as laid down . 
in Moti Singh v. Maghar (1) an application 
which’ does not lie in any Court cannot be 
taken into account for the sake of extend- 
ing time unders. 14 of the Limitation Act. 
As against this the respondent contends 


1) 11 Ind. Gas. 880; 22 P. R. 1912; 163 F. W.R. 


. @ 1 
1911; 244P L.R 
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that the decree ‘is in the form of a final 
decree. The words used ‘by the District 
- Judge.are: “The decree, though not strict- 
ly in -accordance ‘with.the prescribed form, 
-8sems, in. my opinion, to be intended to be 
preliminary.” All that Counsel has been 
able to show is that in the concluding 
‘words. of -this decree- instead of saying, 
“the plaintiff shall be at liberty to apply 
“for a personal decree”, the words used are: 
“he -shall be entitled to realize it by sale 
„of other property.” At first Counsel con- 
tended ‘that certain-other passages in the 
decree are not „in -aecordance with the 
‘Code but this he withdrew after examining 
the prescribed form. 

It appears.to me not only that the decree 
‘was intended to-be preliminary, but that 
-it iis preliminary both in form and sub- 
.stance: and the trifling difference in the 
‘words in‘the concluding portion is wholly 
:immaterial. 

‘As against Mott Singh v. Maghar (1) 
Counsel cannot quote any authority of this 
Court and I have no hesitation in following 
‘it, The ‘application is clearly barred by 
‘time and it appears to me that the delay is 
‘wholly inexcusable. 

‘Counsel for the respondent contends that 
the fact. that:the. first .Executing Court did 
“not-realize that this was a preliminary 
.decree and issued notice debars all other 
‘Courts including this Court from treating 
it as-such a wholly-impossible position. 

-I-aecept the appeal and confirm the order 
-of the ‘Trial Court. Costs of the judgment 
.debtor will be paid: .throughout by the 
- decree-holder. . 


N.H, f Appeal accepted. 


. MADRAS 'HIGH ‘COURT. 

CIVIL REVISION Perition No, 547 or 1924, 
“January 26, 1925. 
“Present:—Mr. Justice Devadoss and 
Mr. Justice Wallace. 
“VEERAPPA CHETTIAR AND orgErs 
— PETITIONERS 

versus É 
-P. G. SUNDARESA SASTRIGAL— 
- RESPONDENT. 

- Civil Procedure Code (Aet V of. 1908), O. III, r. 4, 
.acope of—Madras Civil Rules of Practice, r. 277, 

object of—Pleader application of, to appear against 

former client—‘‘Matter connected, therewith,” meaning 

of—Wrong order by misinterpretation of rule—Re~ 

vision. 


VEERAPPA CHETTIAR UV. SUND4HESA SASTRIGAL, 


1991. O. 1926] 


Order HI, r. 4, C. P. O., does-not give.an- absolute 
right to. a Pleader to appear in a Court till.the termi- 
nation of the proceedings, but only proyides in what 
manner a Pleader competent to appear, plead -and act 
should-be appointed and till what time the appoint- 
ment willbe in force. -Ifhe.is.not competent to 
appear, plead and act in any Court- under the rules 
governing the procedure in that Oourt, he cannot 
elaim right of andience by virtue of O. IIT, r. 4. {p 
301, col. 2.] 

A Pleader-can appear for a party whose interest is 
opposed to that of the party for whom he had acted, 
drawn up pleadings or appeared in the same pro- 
ceedings, only with the latter's consent or when 
specially authorised by the Court. [p. 302, col..2] 

Rule 277-of the Madras Ciyil Rules of Practice is 
intended to regulate the proceedings.ih Courts and a 
practitioner of the Court has to conform to the rules 
governing its procedure. [p. 301, col. 2.] 

The object of r. 277 is not to save the Pleader from 
asuit for damages by the party for whom he acted 
and against whom he subsequently acted, .but to pre- 
vent an unreasonable conduct on the part of both the 
Pleader and the client. [p. 302, col. 1.) j 

A Pleader who has acted for.a-party toa suit and 
has discharged himself cannot afterwards act for the 
opposite party and the: Court has power to restrain 

im from doing soon an application made for that 
purpose. [ibid.] 

The words “in any matter connected therewith” in 
r. 277 mean connected with the suit or. appeal..or other 
proceeding in which the Pleader.gave the advice. and 
does not refer to a subsequent suit, or appeal or pro- 
ceeding after the termination of the former -suit, 
appeal or proceeding, where the causes of . action in 
the two are different. [p. 303, cpl. 1.] 

The subsequent suit or proceeding or matter can be 
said to be connected with the previous suit or proceed- 
ing or matter only ifthe former flows from, or -in 
consequence of, the previous suit or . proceeding, 
Otherwise there is no connection ab all. |ibid.] 

It is not the identity of the subject-matter that 
establishes the connection between the two suits or the 
identity of the parties but the identity of the right or 
title that is asserted or denied and the relief claimed. 
[p. 308, col. 2.] 

Where a Court by a wrong interpretation of r. 277 
refuses ta allow a practitioner to appear against a 
client for whom he is alleged to have acted on a 
former occasion, it exercises a jurisdiction not vested 
in it by law and the order is revisable by the High 
Court. [p. 303, col. 1.] . 

Srinivasa Row v Pichai Pillai,21 Ind. Cas. 629; 38 
M. 650; 25 M. L. J. 567 and Ramakrishna Pillai v. 
Balakrishna Aiyar, 62 Ind. Cas. 712; 41 M. L.J. 60; 
13 L. W. 541; (1921) M. W. N. 646, relied upon. 

[Duty of Pleaders stated.] 

Petition, under s. 115 of Act V of 1908 and 
under s. 107 of the Government of India 
Act, praying’ the High Court to revise an 
order of the Court of the District Munsif, 
Srirangam, dated the 24th June 1924, “in ` 
C. M. P. No. 315 of 1924 in Original Suit 


No. 103 of 1924 on its file. - 


Messrs. K. V. Krishnaswami Iyer and R. 
Kesava Iyengar, for the- Petitioners. 

Messrs. T. M. Krishnaswami Iyer and 
K. G. Srinivasan. for the Respondent, _ 

JUDGMENT.—This :is .ansapplication 


(92:10. 1926] 


to revise the order of the District Munsif of 
Srirangam, who directed two Pleaders not to 
appear for the defendants in two suits pend- 
ing in his Court as the plaintiff objected to 
their appearance inasmuch as they had ap- 
peared for him in previous suits against 
the defendant in which the subject-matter 


was the same as in the suits now pending. 


The first contention of Mr. K. V. Krishn- 
aswamy Iyer is that the District Munsif had 
no jurisdiction to pass such an order, It 
is argued that thé Pleaders are not parties 
to the suits and that they have no right 
of appeal against such an order and, there- 
fore, the order is without jurisdiction and is 
‘not covered by r. 277 of the Civil Rules of 
Practice. 

The District Munsif purported to act 
under r. 277 which isin these terms: “Ex- 
cept when specially authorised by the 
Court, or by consent of the party, a Pleader 
who has advised in connection with the 
institution of a suit, appeal or other pro- 
ceeding, or has drawn pleadings in connec- 
tion with any such matter, or has, during 
the progress of aby such suit, appeal or 
other proceedings, acted for a party, shall 
not, unless he first gives the party for whom 
he has advised, drawn pleadings or acted, 
an opportunity of engaging his services, 
‘appear in such suit, appeal or other pro- 
ceeding, orin any appeal, or application for 
revision arising therefrom or in any matter 
conneoted therewith, for any person, whose 
interest is opposed to that of his former 
client, provided that the consent of the party 
shall be presumed if he engages another 
Pleader to appear for him in such suit, 
appeal or other proceeding without offering 
an engagement tothe Pleader whose ser- 
vices he originally engaged”. It is conced- 
ed by ‘Mr. K. V. Krishnaswamy Iyer that 
the Court has jurisdiction either to grant 
or to refuse such authority when a Pleader 
applies for the same under the rule. But it 


is urged that when he does not make an’ 


application for special authority, the Court 
has no jurisdiction to pass an order against 
him and that the only course open against 
a Pleader who violates the rule is by a pro- 
ceeding under the Legal Practitioners Act 
for unprofessional conduct. 

Considerable stress was laid on O. II r. 4 


of the C. P. C., in support of the: argument © 


thata Pleader’s engagement lasts till the 
termination of the proceedings, and, there- 
fore, the Court cannot prevent the Pleader 
from’ appearing for a party after he has 


VEERAPPA OHETIIAR V. SUNDARESA SASTRIGAL, 


. their procedure. 
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filed his vakalat in Court. Order III, r. 4 
does not give an absolute right to a Pleader 
to appear ina Court till the termination of 
the proceedings but only provides in what’ 
manner should a Pleader be appointed and. 
till what time the appointment will be in 
force. It assumes that a Pleader is com- 
petent to appear, plead and act in the Court: 
in which he wishes to plead and act. | If he 
is not competent to appear, plead and act 
in any Court under the rules governing the: 
procedure inthat Court, he cannot claim 
right of audience by virtue of O. III r. 4, 
Is it open to a second ‘grade Pleader to 
claim a right of audience in the District 
Court by filing avakalat or for a first grade 
Pleader to claim a right of audience in the 
High Court by filing a vakalat in Court for 
a party? The District Court and the High 
Court will refuse to receive the vakalat of 
a Pleader not entitled to appear before them 
and will refuse to allow ‘him to actin that 
Court by reason of the rules governing 
In re the Pleaders of the 
High Court (1), it was held that ss 2 and 36 
ofthe O.P.C, Act XIV of 1882, did not give 
the Pleaders of the Bombay High Court the 
right to appear in the Presidency Small 
Cause Court of Bombay wherein only Bar- 
risters and Attorneys had aright to practise, 
Rule 277 is intended to regulate the pro- 
ceedings in Courts and a practitioner of the 
Court has to conform to the rules govern- 
ing its procedure, If he does not conform 
tothe rules governing the procedure he 
cannot claim’a right of audience in that 
Court. A Pleader can appear for a party: 
whose interest is opposed to that of the 
party for whom he had acted, drawn up’ 
pleadings or appeared in the same proceed» 
ings either with the latter’s consent or 
when specially authorized’ by. the Court. 
The rule contains a prohibition against: the 
Pleader's appearance unless the conditions’. 
therein laid down are satisfied, Supposing 
a Pleader is disbarred. or struck off the 
rolls, can he insist upon his right to appear 
in a Court in which he had filed his vakalat 
before he was disbarred or struck off the 
rolls by reason of O. III, r.4. Rule 4 is 
only an enabling. provision by which a- 
Pleader when he accepts an engagement 
and files his vakalatin Court is entitled to: 
conduct the proceedings till he or his client 
dies or the termination of the proceedings, . 
But this rule does not override the rules 


DAB. 1058 Ind. Jur, 306 & 378; 4 Ind, Dee. (x. s) 


302 
governing the qualifications of various 
classes of Pleaders or the rules governing 
the procedure of the Courts. If the conten- 
tion of Mr. K. V. Krishnaswamy Iyer is 
pushed to its logical conclusion, it would 
mean that a Pleader could appear for both 
the plaintiff and the defendant if the con- 
tending. parties are foolish enough to en- 
gage the same Pleader, and the Court would 
be powerless to prevent the Pleader from 
appearing for both the plaintiff and the 
contesting defendant in the same suit, It 
is to prevent such conduct on the part of 
the Pleaders and unreasonable conduct on 
the part of the clients thatr. 277 of the Civil 
Rules of Practice has been enacted. In 
Ramlall Agarwallah v. Moonia Bibee ‘2), 
Wilson, J., held, following the principle of 
law laid down in the case of Cholmondeley 
v: ‘Clinton (3), that an Attorney who has 
acted for a party to a suit and has discharg- 
ed. himself cannot afterwards act for the 
opposite partyand that the Court had power 
to restrain him from doing so on an applica- 
tion. .made for that purpose. The High 
Court of Madras in their proceedings dated 
8th April 1869 ruled that when a suit is 
rémitted by order of an Appellate Court for 
re-hearing or: finding on an issue, the pro- 
ceedings on such order must be regarded 
as a further proceedings in the trial of the 
suit and, consequently, unders. 22 of Regu- 
lation XIV of 1816 a Vakil cannot change 
sides and hold a vakalatnama for the party 
opponent to the one for whom he appeared 
atthe first hearing. See Proceedings, 8th 
April 1869 (4). The Court has, therefore, 
power to refuse to hear practitioners who 
violate the rules regulating the procedure 
in Courts. 

It is next contended that the special 
authority required underr. 277 is only for 


the protection of the Pleader against an ac-. 


tion for damages by the party for whom 
he had acted and not for enabling the Plead- 
er to appear in- Court for his opponent. 
The rule is no doubt intended both for the 
protection of the Pleader as well as the client 
` but not in the sense in which the appellant 
wants.itto be understood. The object of 
the ruleis not to save the Pleader from a 
suit for damages by the party for whom he 
acted and against whom he subsequently 
acted but to prevent an unreasonable con- 
duct on the part of a party who engaged 
(2) 6 ©.79; 5 Ind. Jur: 583; 3 Iud, Dec. (N. s.) 52. 


(3) (1815) 19 Ves, 261; 13 R, R, 183; 34 E. R. 515. 
(4) 4M. . 0, R. App, 43, 


VEERAPPA CHETTIAR V, SUNDARESA BASTRIGAN © 
the Pleader’s services and -afterwards gave ~ 


(92 I. 0; 1988)» 


him up without proper grounds, Ifaparty 
who gets advice trom a Pleader does not 
choose to engage his services for the con- 
duct of the suit but engages another the 
Pleader is not altogether debarred from 


accepting an engagement from the oppdsite | 


party but he could do so by giving the 


former an opportunity to engage his services 


and if he refuses to engage his services and 
unreasonably withholds his consent he may ; 
appear for the latter with the special: 
authority of the Court. It is to «prevent 


A 


1 


unfair dealing by the parties that the’. 


Court is invested with the power to- 


grant special authority to a Pleader tov : 
appear against the party whom he gave- _ 


advice or acted or appeared for at dn early 
stage of the proceedings. 


client might prevent all leading -Pleaders 
from appearing for his opponent by seeking. 
their advice by paying a nominal fee 


and then engaging the services: of one or -. 
more of them to conduct the proceedings ': 


in Court. Pen a 
Mr. T..M. Krishnaswamy Iyer for the 
respondent urges that there isa finding of 


fact that the suits now pending are con- -` 


nected with previous suits and the High ~, 


But for such. - 
power any rich party or an unscrupulous ~- 


` 


Court should not interfere with the order. . 


of ‘the lower Court under s. 115 of the 
©. P. ©. The facts -are:—The plaintiff 


filed O. S. No. 525 of 1912 afterwards ~, 


y 


` 


numbered as 4U0 of 1914 against the defen-... : 


dant in which he asked for possession of a. . 


plot to the west of his house and prayed - , 
for a permanent injunction restrainimg the. ` 
defendant from interfering with his right- , 
to the common lane to the north of the. 


plot. 
prayed for a mandatory injunction for the. 


removal of a cross-wall put up by the. - 


defendant in a portion of the lane. The . 
plaintiff has now brought two suits against 
the defendant, viz., O. 8. No. 103 of 1924 for 
amandatory injunction for removal of the 
balcony wrongly put up by the defendant 
over a portion of the common lane and for.. 
the removal of a portion of the defendant's: 
drain encroaching on the common lane and. 
O. S. No. 104 of 1924 for a mandatory in-. 
junction for removal of the arch of the 


verandah erected by the’ defendant on the - 


In O. S. No. 860 of 1920 the plaintiff >- 


ground that it had interfered with the free s 


access of light and air to his house and for . 
The District Munsif . . 
finds that the four suits -are-closely con~- 


incidental reliefs. 
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hected with one another. It is difficult 
to see the connection. If the same ques- 
tions are in dispute now as were in dispute 
in the previous suits, the decision of the 
previous suits would be res judicata inthe 
present ones. The connection contemplat- 
ed by r, 277 is not the connection of the 
parties or of the subject-matter. The word- 
ing in r. 277 is “in such suit,appeal or other 
proceeding, or in any appeal, or application 
for revision arising therefrom, or in any 
matter connected therewith.” The words 
‘In any matter connected therewith” mean 
connected with the suit or appealor other 
proceeding in which the Pleader gave the 
advice and does not refer to a subsequent 
suit, appeal or proceeding after the termi- 
nation of the former suit, appeal or pro- 
ceeding. Ifa Vakil appears for a party in 
a suit or proceeding, he cannot appear for 
the opposite party in subsequent proceed- 
ings, in the same suit or proceeding, but 
that doss not prevent a Pleader who ap- 
peared for a party from appearing ina sub- 
sequent suit for the opposite party when 
the causes of action in the two are different, 
The subsequent suit or proceeding or 
matter can be said to be connected with 
the previous suit or proceeding or matter 
only if the former flows from, or in conse- 
quence of, the previous suit or proceeding. 
Otherwise there is no connection at all. If 
a plaintiff sues the defendant for possession 
of land on his titleand succeeds and some- 
time after brings a suit upon a fresh cause 


of action against the same defendant, there. 


is no connection between the two suits 
though the defendant may raise the ques- 
tion of title of the plaintiff, but that would 
not be sufficient to establish a connection 
between the two. The question involved 
in the two suits in the District Munsif's 
Court are the right of the plaintiff to object 
to.the defendant putting up certain struc- 
tures and that right was not in dispute 
in the former suits. The causes of action 
are different, and the reliefs claimed are not 
thesame. The District Munsif’s exercise of 
jurisdiction was owing to a wrong interpre- 
tation of the rule and this Court has power 
to.interfere with the order of the District 
Munsif as he exercised a jurisdiction not 
given to him by r. 277 of the Civil Rules of 
Practice. . 

The two cases Ramakrishna Pillai v. 
Balakrishna Atyar (5) and Srinivasa Row v. 


(5) 62 Ind. Cas. 712; 41 M. L. J. 60;13 L. W. 541; 
(L921) M, W. N., 646. 
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Pichai Pillai (6) relied upon by Mr. Krish- 
naswamy Iyer as supporting his contention 
are distinguishable from the present. Iņ 


- Ramakrishna Pillai v. Balakrishna Iyer 


(5) the petitioner was plaintiff in O. S.No. 8 
of 191; and defendant in O. S. No. £6 of 
1920 on the file of the Subordinate Judge's 
Court of Mayavaram. The respondents 
were two Vakils of the Mayavarany Sub- 
Court who appeared for him in the former 
suit and for the plaintiff in the latter suit. 
The pstitioner’s application that audience 
should be refused to the Vakil respondents 
who had filed O.S. No. 56 of 1920 for the 
plaintiff was rejected by the Subordinate 
Judge as he was not satisfied that there 
would be any conflict between their duty in 
representing the plaintiff in O. S. No. 8 of 
1917 and in representing his opponent in 
O. S. No. 56 of 1920. Both the learned 


Judges who heard the civil revision peti- . 


tion against the order of the Subordi- 
nate Judge were of opinion that the 
suits were cornected with one another. 
Spencer, J., observed at page 6:* ‘In 
both suits questions arise as to the valid- 
ity and binding character upon the pe- 
titioner of the indenture and whether he 
is estopped by reason of it from question- 
ing the title of the defendant in the former 
suit and the title of the plaintiff in the 
second suit,” The learned Judges allowed 
the petition and directed the Subordinate 
Judge to refuse to allow the respondents to 
conduct O. S. No. 56 of 1920 for the plaint- 
iff, That case has no application to the 
present, as in that both the suits were then 
pending in the Mayavaram Court and as 
found by the learned Judges they were 
connected and some of the important ques- 
tions arising in the suits were common to 
both suits. Itis not the identity of the subject- 
matter that establishes the connection be- 
tween the two suits orthe identity of the 
parties but the identity of the right or title 
that is asserted or denied, and the relief 
claimed. . ' 


In Srinivasa Rao v, Pichai Pillai (6) 
Miller, J., approved of the erder of.the Dis- 
trict Munsif who prohibited a second grade 
Pleader from appearing for the plaintiffs in 
O. 5. No, 32 of 1913 on his file. The Pleader 
appeared for the defendant in proceed- 
ings under s. 145, Or. P. C., and obtained 
an order in favour of the defendant and he 


(6) 21 Ind. Cas. 629; 38 M. 650; 25 M. L. J. 567. 
a kabak a 


*Page of 41M L, J—[Ed] 
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filed O. 8. No. 32 of 1913 for the defeated 
party. The District Munsif relied on r. 277 
of the Civil Rules of Practice prohibiting 
the Pleader from appearing for the plaintiff. 
In proceedings under s. 145, Cr. P. O., the 
Magistrate decides only the question of 
possession and his order is to maintain -the 
possession of the party found to be in 
possession at the time the proceedings are 
adopted. His order is subject to the result 
of a civil suit and is good only till the 
Civil Court’decides which party is entitled 
to the property in dispute. The civil suit, 
therefore, in almost all cases follows the 
order of the Magistrate and the proceedings 
in athe civil suit arein a sense continua- 
tion ofthe proceedings before the Magistrate. 
Though the Magistrate enquires only into 
the question of possession, yet documents 
are relied upon by the parties for the pur- 
pose of proving their possession and the 
Pleader who appears for a party necessarily 
acquaints himself with the title to the pro- 
perty and invariably peruses the documents 
produced by his client. With the know- 
. ledge of the strength and weakness of his 
client's title if he appears in the civil suit 
for a party whose interests are opposed to 
his clients in the proceedings before the 


` Magistrate, there is a danger of his using. 


for his client in the civil suit the knowlege 
gainedby him from his client in the proceed- 
ings in the Magistrate’s Court. There isantin- 
timate connection between the proceedings 
unders. 145, Cr. P. C., inthe Magistrate’s 
. Court and the civil suit filed in conse- 
quence of the order of the Magistrate. 

Ifa- Pleader appears for a party in the 
proceedings in execution, he cannot appear 
in the suit filed by reason of the order in 
claim proceedings for a party whose inter- 
ests are opposed to that of the party for 
whom he acted in the claim proceedings 
without his consent or without the authority 
of the Court in which the. suit is pending. 
The suits now pending in the District Mun- 


sif's Court are not the necessary consequence. 


of the previous suits. There is no connection 
between the present one and the former 
suits. As observed by Spencer, J., in Rama- 
krishna Pillai v, Balakrishna Iyer (5) the 
two'suits will ordinarily be considered con- 
nected if they have any issue in common or 
. involve substantially a determination of the 
same question of fact or the same mixed 
question.of'law and fact. 4 
A few observations as to the duty of 
Pleaders would not be out of place here, 
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The legal profession is a very noble one, 
and no Pleader should by his conduct con- 
sciously or unconsciously do anything to 
lower its high standard of morality, probity 
and honesty. The Pleaders would do well 
to avoid any conduct on their part which 
is reasonably capable of being misunder- 
stood. If a Pleader advises or acts for a 
client he should not appear against him. 
in any subsequent proceeding if he feels 
that he might in such proceeding even uncon- 
sciously use the information gained from 
his former client against him. Clients 
should have the fullset ‘confidence in 
their legal advisers and should not be 
deterred or hampered in disclosing the 
strength and weakness of their cases by 
the fear that. their instructions might at 
some future time be used against them by 
their legal advisers. It is the duty of legal 
practitioners to avoid even the suspicion 
that they might possibly use the informa- 
tion which they received in their profes- 


. sional capacity against the clients from 


whom they received them. There is no 
rule, etiquette or code of ethics to govern 
the conduct ofclients. On the other hand 
the Pleaders who are guided and governed 
by the etiquette of the profession are not 
likely todo anything which would incur 
the censure of the profession and, in order 
to prevent an unscrupulous or contankerous 
client from depriving his opponent of the 
services of Pleaders, r. 277 of the Civil Rules 
of Practices gives a discretion to the Court to 
specially authorize a Pleader to appear and 
act for a party whose interests are opposed 
to those of the party fur whom he at one 
time acted or appeared or gave advice. 

We have no hesitation in holding that 
the plaintiffhas no reason to complain of 
the conduct of the Pleaders. He has 
only to thank himself if he lost the ser- 
vices of the two prominent Pleaders, 
He could have retained them if he had 
cared. He engaged other Vakils to appear 
forhim and his petition to the District 
Munsif is evidently not to protect his 
own interests for they require no protec- 
tion but: to annoy the defendants and the 
Pleaders whom he did not care: to retain. 
Perhaps there is some motive at the bottom 
of the plaintiff's petition, We set aside the: 
order of the District Munsif and allow the 
petition with costs throughout. 

VN. 


N. H. Order set asidé, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Civin APPEAL No. 61 or 1924, 
April 14, 1925. . 
Present :—Mr. Wadegaonkar, Officiating 
A. J.C. l 
TAPIRAM—Puaintirs—APPELLANT 
| Versus 
J UGALEISHORE AND aNoTHER— 
DarenpDaNTts—RESPONDENTS. 

Document, material alteration in—Suit to recover 
money—Acknowledgment produced in  evidence— 
Material alteration in acknowledgment, effect of— Suit, 
whether can be decreed. 

The rule that no decree can be passed in a suit 
brought on a document which has been materially 
altered after execution without the privity of the 
party to be affected by it, has no application where 
the obligation to be enforced does not arise under the 
altered instrument and the instrument is produced 
merely as a piece of evidence in proof of the obliga- 
tion. |p. 305, col. 2.] 

"Case-law discussed.] 

Where a cause of action for recovery of money lent 
to the defendant exists independently of any docu- 
ment which may have been obtained from the defend- 
ant in support of ths advancz, the fact that the 
document his been materially altered is no ground for 
dismissing plaintiff's claim for the advance. [p. 307, col. 
2 


An acknowledgment which merely evidences the 
receipt of a loan does not amount to a contract and 
dozs not furnish a cause of action, and a claim in 
proof of which such an acknowledgment is produced 
can be decreed despite the fact that the acknowledg- 
ment has been materially altered without the consent 
of the debtor affected by it. [ibid] 

Raghubirsingh v. Udechand, 110. P, L. R. 65, and 
Durga Shanker v. Ram Prasad, 14 C. P. L. R. 151 at p. 
152, relied on. 

A material alteration in a written acknowledgment of 
debt does not render it inoperative as the acknowledg- 
ment is merely an evidence of pre-existing liability. [p. 
305, col. 2.] 

Appeal against a judgment of thé District 
Judge, Nimar, dated the 17th September 
1923, in Civil Appeal No. 126 of 1923. 

Mr. W. R. Puranik, for the Appellant. 

Mr. J. Sen, for the Respondents, : 

‘JUDGMENT. — Defendants-respond- 
ents borrowed from Hemlal cousin of plaint- 
if-appellant Rs. 200 on llth February 
1920, Rs, 100 on 25th April 1920, Rs. 25 on 
2lst May 1920 and again Rs. 25 on 28rd 
September 1920, and for each of the sums 
so borrowed they passed an acknowledg- 
ment or ruju in favour of Hemlal in his 
account book, As they failed to re-pay the 
money in spite of demand, plaintiff brought 
a suit against them for recovery of all the 
four items plus interest thereon at the rate 
of Re. 1-8 percent. per mensem. 


Defendants admitted having borrowed 


all the four items referred to by the plaint- 
iff. They also admitted having passed all 
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four acknowledgments filed by the plaintiff 
in respect of the aforesaid four items. They, 
however, denied that they had agreed to pay. 
any interest. They pleaded that in the first 
acknowledgment dated 11th February 1920 
the letters “Da-14" had been fraudulently 
interpolated without their knowledge or 
consentin order to make it appear that that 
they had agreed to pay interest at Re. 1-8 
percent permensem, although there was 
no agreement on their part to pay any in- 
terest, and contended that as a material 
alteration has been made in one of the ac- 
knowledgments plaintiff was not entitled 
to recover anything from them. 


Both the Courts below held that defend- 
ants had not agreed to pay any interest. 
They further held that a material alteration: 
had been made in the first acknowledgment 
without the knowledge or consent of the 
defendants by inserting therein the letters 
“Da 13". They consequently dismissed 
plaintiff's claim for the money covered by 
that acknowledgment and decreed his claim 
for the money due on the remaining three 
acknowledgments with interest thereon at 
Re. 1 per cent. per mensem by way of 
damages. Plaintiff has now preferred this 
‘appeal and he contends that his claim for 
the money covered by the first acknow- 
ledgment should not have been dismissed 
by the Courts below.. In my opinion his 
contention is sound and must prevail, ` 


It has, no doubt, been held that there is 
no right of actionon a document which has 
been materially altered after execution and 
without the privity of the party to be’ 
affected by it,and that no decree should be ` 
passed in a suit brought on such a docu- 
ment despite the fact that consideration ` 


. for the document has been admitted by’ 


the defendant: Pandurang v. Kishan (1), 
Kanhayalal Tarachand v.Sitaram Tukaram 
(2). But this rule has no application where’ 
the obligation to be enforced does not arise 
under the altered instrument and the 
instrument is produced merely as a piece 
of evidence in proof of the obligation. It- 
has accordingly been held thata material 
alterationin a written acknowledgment of 
debt does not renderit inoperative as the 
acknowledgment is merely an evidence of- 
pre-existing liability: Atmaram v. Umed- 


(1) 74 Ind. Cas. 20; 19 N. L. R. 79; 1923. A.L R, 
(N.) 295; 7 N. L. J. 39. 

(2) 81 Ind. Oas, 847; 20 N, L, R. 76; (1924) A. I, Ry ° 
(N.) 250. 7 
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ram-(3). In that tase Chandavarkar, J. 
has observed at pages 620 and 621:* 

“The principle of English Law, which was 
first laid down in Pigot's case (4) that the 

‘material alteration of a document by a party 

.toit after its execution without the consent 

„ofthe other party renders it void, has been 
followed in India. But all the decisions 
which have been cited at the Bar from the 
English and Indian Law Reports relate to 
cases in oneand allof which the altered 
instrument was the foundation of the plaint- 
iff's claim and the source of the defend- 
ant’s obligation or liability. They were 
cases of written contracts, or bonds or Bills 

‘of Exchange or similar instruments, as to 
which it may be taken as settled law both 
in England and here that a material al- 
teration avoids the instrument where the’ 
action is on the ‘instrument itself: see 
Agricultural Cattle’ Insurance Company v. 

. Fitzgerald (5). The decisions cited in the 
notes to the case of Master v. Miller (6) in 
Smith’s Leading Cases also make’ that clear. 
As pointed out in the case of Marl of Fal- 
mouthv. Roberts (7) there is a distinction be- 
tween cases in which the altered instrument 
is merely évidenceand those in which the 
obligation sought to be enforced is by reason 
of the instrument itself. ‘The rule of law,’ 
said Parke, B.,in that case, ‘applies where 
the obligation is by reason of the instru- 
DOT baa occa aai t aa a ee a But 
no case has been cited to us nor have we 
been able tofind any in which it has been 
laid down either in England or here that a 
written acknowledgment of his liability by 
a debtor becomes void and ‘inoperative if 
itis materially altered without his consent 
by his creditor. An instrument which 
creates a liability and gives rise to a cause 
of actionisonethingand a written acknow- 
ledgment of that liability is another.” 

. In Harendra Lal Roy v. Uma Charan 
Ghosh (8) plaintiff had sued the defendant 
for money advanced. In the business book 
of the plaintiff, defendant had acknowledg- 
ed his liability for that amount by signing 
his name over an eight anna stamp. It was 


(8) 25 B. 616; 3 Bom. L. R. 213. 

(a) 11 Rep. 266; 1i Rep. folio 27 (a). 

(5) (1851) 16 Q. B. 432 at pp. 440, 441; 20 L. J. Q. B. 
244; 15 Jur. 489; 117 E. R. 944. 

(6) (1791) 1 Sm. D c. lah Ed.) 767, 4 T. R. 320; 2 
R. R. 399; 100 E. R 

(7) (1842) 9 M. Ew 169, 1 ea ate A 633; 11 L. 
J. Ex. 180: 152 E. R.198; 60 R. R 

(8) 9C. W. N. 695. 
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found that an entry relating to interest had: 
been subsequently interpolated in the ac- 
knowledgment and consequently the Small 
Gause Court held that the plaintiff was not 
entitled to recover the sum covered by the 
acknowledgment and dismissed plaintif’s 
suit. When the matter came up in revision 
before the High Court, Maclean, ©. J., set 
aside the decree ofthe Small Cause Court 


and gave a decree to the plaintiff on the N 


ground that plaintiff had not sued on the 
basis of the altered acknowledgment but 
had produced it merely as evidence in 
support of the loan. He pointed out in that 
case that the authorities discriminated be- . 
tween the casesin which the altered docu- 
ment was the foundation of the: claim and 
those in which it was only filed as evidence 
and observed that the principle that where 
“a plaintiff sues upon an instrument which, 
he has materially and fraudulently altered, 
such alteration vitiates the instrument had 
no application to suitsin which the altered 
instrument was not the foundation of, the 
plaintiff's claim. 

In this connection, I may also refer to the 
case of Moti Lal Saha v. Monmohan Gos- 
sami (9). In that case plaintiff had sued 

s “the defendant for recovery of debt on the 
allegation that the defendant had borrowed 
the debt from him by executing promissory- 
notes in his favour: The promissory-notes 
were found to be forgeries but still the 
plaintiff was beld entitled to recover. Ram- . 
pini and Pratt, JJ., observed in that case 
as follows:— 

“We think, therefore, that although the 
promissory- -notes are forgeries, it does not 
follow that the plaintiffs are not entitled to | 
a decree for the money lent by them if they 
can prove the loan in any other way. And 
in support of this view, we need only cite 
“the case of Pramatha Nath. Sandal y. Dwar- 
ka Nath Dey (10).” 


It is, no doubt, true that the case cited 
above was a case in which the document 
sued upon was held-to be forgery and was 
not a care of material alteration. But the 
principle upon which the decision in ihat 
case was based fully governs the present 
case. That principle is that where a cause of 
action for recovery of an advance exists in- 
dependently ofany instrument which may 
have been givenfor the advance, the fact 
that the instrument is vitiated by fraud is 


(9) 5 CW. N. 56. 
(10) 28 0, 851; 12 Ind. Dec, (N. 8, ) 565, 


T9 1. 0, 19267: 


no ground for dismissing plaintiff's claim 
for recovery of the advance. 

Similarly in DulaMeah v. Abdul Raha- 
man (11). Newbould, J., has observed “I 
“can find nọ decided authority that the 

material alteration ofa written contract des- 

troys the original debt if the debt is not 
. merged in the written contract. 
writfen contract is a negotiable instrument 
this would usually happen. But in the case 
ofa simple bond I would hold that the 
alteration prevents a suit being based on 

the bond, and that the question whether a 

suit would lie on the original debt depends 

on whether there is a separate contract 
which can be proved apart from the bond.” 

Rankin, J., has also pointed outin that case 

that “an independent cause of action must 

be shown if the doctrine of Master v. Miller 

(5) is not to take effect.” This case also re- 

cognises the principle that where a cause of 

action for recovery of money lent to the 
’ defendant exists independently cf any docu- 


ment which may have been’ obtained from ' 


the defendant in support of the advance, the 
fact that the document has been material- 

_ ly altered is no ground fordismissing plaint- 
iff’s claim for the advance, 

In this connection, it may be useful to 
refer by way of analogy to cases in which a 
creditor's claim for recovery of the loan ad- 
vanced to his debtor has been decreed in 
spite of the fact the document obtained from 
the debtor.in support ofthe loan was found 
inadmissible to evidence for want of proper 
stamp or fora like reason: Banarsi Prasad 
v. Fazal Ahmad (12) Pramatha Nath Sandal 
v. Dwarka Nath Dey (10) Ram Bahadur v.: 
Dusari Ram (13). These cases have also 
been decided on the principle that where 
a cause of action for money lent is complete 
in itself and where the claim is founded 
on the original consideration, it can be 
enforced provided that the original. con-’ 
sideration has not merged. in the instru- 
ment (e, g. bond or promissory-note) which 


“is excluded from evidence 


Bearing in mind, the principles referred 
to above, let us examine the facts of the 
present case In this case, Rs, zU0 were ad- 
mittedly advanced to the defendants on the 
lith February 1920 and an acknowledgment 
for the money advanced was obtaind from 
them by plaintiff's predecessor Hemlal. 
The acknowledgment does ‘not contain the. 
è ap 81 Ind. Oas. 641; (1924) A, I. R. (C.) 452. 

12) 28 A. 298; 3 A. L. J. 25; A. W. N. 1906) 9 

(13) 19 Ind, Cas. 840; 17 0 Ta, J. 399, 
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terms of any agreémeht which may have 
been arrived at between the parties in re- 
gard to re-payment of the loan, etc. It simply. 
recites the fact of the receipt of Rs. 200 
by the defendants. Such an acknowledg- 
ment which merely evidences receipt of the 
loan does not amount to a contract and fur- 
nishes no cause of action: Raghubirsingh 
y. Udechand (14), Durga Shankar v. Ram 
Prasad (15). The foundation of plaintiff's 
claim isthe advance of Rs. 200 made by 
Hemlal to the defendants and the acknow- 
ledgment in question was produced by the 
plaintiff merely in-proof of the loan. Every 
loan carries withit an implied promise to 
re-pay it, even though no express promise, 
written or verbal is made by the debtor to 
repay it: Pramatha NathSandal v. Dwarka 
Nati Dey (10). As this is the undoubted law, 
it follows that when the defendants have 
admitted that they borrowed Rs. 200 from 
the plaintiff, they must also be deemed to 
have admitted that they had promised to 
re-pay the money and as they have failed 
to re-pay it, the plaintiff is entitled to 
maintain an action against them for breach 
ofthe implied promise, independently of 
«the . acknowledgment given by them to 
show that they received the money and in 
spite of the fact that the acknowledgment 
has been materially altered. The fact that 
the acknowledgment in the present case was 
given simultaneously with the loan makes 
absolutely no difference because the ques- 
tion tobe decided in such a case is not 
whether the. instrument evidencing the 
loan sought to be recovered was given simul- 
taneously with the loan or not but whe- 
ther it constitutes the sole foundation of 
plaintiff's claim for recovery of money lent. 
I have already held that the acknowledg- 
ment in question is not and cannot be the 
foundation of plaintiff's claim and conse- 
quently, plaintiff is entitled torecover Rs. 200 


- from the defendants despite the fact that 


the acknowledgment has been materially 
altered. è ' 

In the view I have taken above, it is not 
necessary for me to consider whether the 
case of Kandre Jula Anantha Rao Pantulu 
yv Kandikonda Surayya(16) which was cited 
before me by the learned Pleaderfor the ap- 
pellant and also the cases of Khosal Moham~ 


(14) 11 0. P. L. R. 65. | f 
(15) 14 O. P. L. R. 151 at p, 152, , 
. (16) 55 Ind. Cas. 697; 38 M L. J. 256; (1920) M, W, 
N. 187; 27 M. L. T. 134; 11 L, 390; 43 M. 703, Ne 
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mad v.. Amiruddin Mahammad Pramanik 
(17) and Hemchand v. 
rightly decided. ` 

Ihold that the plaintiff is entitled to a 


decree for Rs. 200. I, however, allow him no 


interest on this sum. The appeal is accord- 
inglyallowed and the decree appealed against 
is modified by substituting Rs. 347-.0 for 
the suny decreed in plaintiff's favour. Under 
the circumstances of the case I order that 
the parties do bear their own costs of this 
appeal and direct that thé costs in the 
Courts below be paid as directed by. the 
ONE Appellate Court. ` 


apne allowed. 
ani 68 Ind. Cas. 331; (1723) 3) A. L R. (0.) 318. 
ajai Ind. Cas. 185; 8N. L.J. 1; (1925) A.L R. 


MADRAS HIGH COURT. 
“Ragone CIVIL APPEAL No. 292 or 1923, 
August 19, 1925. 

Present: — Mr. Justice Phillips. 


-KARIPINENI RAJAYYA—DEFENDaNT T 


mann NT 


RARIPINENI RAJAYYA V. KALPATAPU ANNAPURNAMMA, 


Govind (18) were 


(98 E 0. 1926] 

JUDGMENT. —Thé main question for’ 
consideration in this appeal is whether the 
sale in execution of the property of the 
deceased judgment-debtor is a mere irregu- 
larity or a nullity. It appears that in this 
case an order for the sale of the judgment- 
debtor's property was’ made and that | 
before the sale took: place, the judgment- 
debtor died. His legal representatives 
were not impleaded. There are two cases. 
of this Court which are exactly applicable, 
one reported in Raghunathaswami Fyen- 
gar v. Gopaul Rao (1) and the other in 
Doraisami v. Chidambaram Pillai (2)., The 
decisions being directly opposed to one 
another, it issuggested for the appellant 
that in view of this: difference of opinion 
this second appeal should be referred toa 
Bench but, as I will explain, I do not think 
that is necessary. 


In Raghunathaswami Iyengar v. Gonit 
Rao (1) Oldfield and Ramesam, JJ., held- 
that the sale in execution which took place 
after the death of the judgment-debtor 
without bringing in legal representatives 
on record was a nullity. Spencer and 
Krishnan, J., in Doraiswami v. Chidambaram 


< Pillai (2) held. exactly the contrary, “The 


KALPATAPU "ANN APURNAMMA 
“© MINOR BY GUARDIAN MANGAMMA— 
PLAINTIFF— RESPONDENT, 

` Execution of decree—Death- 

before sale—Legal representatives not impleaded—Sale, 
whether nullity.. 

Where subsequent to an order for sale of the 

judgment-debtor’s property in execution of a decree, 

the 'judgment-debtor dies, an execution sale conducted 


without his legal representatives . .being brought: on- 


record as. parties is a nullity. |p. 308, col. 2) 
Raghunathaswami Iyengar v. Gopaul Rav, 68 Ind. 


Gas. 667; 41 M. L. J. 547; (1921) M. W. N. 732; 15 1. 
W. 123; (1922) ALR M 307 and Ragunath Das v.. 


Sunder Das Khetri, 24 Ind.. Cas. 304; 42 O. 72; 18 
CO. W. N. 1058; 1 L. W. 567; 27 M. L. J. 150; 16 M. L. 
T. 353; (1914) M. W. N. 747; 16 Bom. L. R. 814; 200. L. 
J. 555; 13 A. L. J. 154; 41 L A. 251 (P. C.), relied on. 


- Doraisami v. Chidambaram Pillai, 75 Ind. Cas. 46; 


47 M. 63; 45 M. L. J. 413; 18 L. W. 577; 33 M. L. T. 25; 


(1923) M. W. N. 817}, (1924) A. LR. M.) 130, not fol-. 


lowed. 

‘Second appeal against a decree of the 
Court of the Subordinate Judge at Masuli- 
patam, dated the llth of: September 
1922, in A. S. No. 65 of 1922, preferred 
against that of the Court of the ‘Principal 
District Munsif, Gudivada, in ©. S. No. 602 
of 1919. 

Messrs. V. Ramadoss and P. Satyanara- 
yana Rao, for the Appellant. 

Mr. : A. Venkatachalam, for the Respond- 
ent, : 


of judgment-debtor 


Full Bench decision in Rajagopala Atyar 
v. Ramanujachariar (3), does not in terms 
decide the point at issué but it did hold, 
overruling Doraiswami v. Chidambaram 
Pillai (2), that an omission to give notice 
under Ò. XXI, r. 22 renders a sale held in 
execution a nullity. It does, in effect, deal 
with the present question at issue, although 
in that case the judgment-debtor was not. 
“dead but no notice was issued in accordance. 
with O. XXI, r. 22. The question is, how- 
ever, definitely decided by the "Privy 
Council. in Raghunath..Das v. Sunder Das 
Khetri (4). That was a..case, where after 
the sale had been proclaimed and had; 
even been adjourned’ to a further date,. 
the judgment debtor became an insolvent. . 
Notice was given to the Official Assignee,- . 
but the notice apparently was: merely a 


(1) 68 Ind, Cas. 667; 41 M: L. J. 547; ee W.N. 
132; 15 L. W. 123; (1922) A. I. R. (M) 3 

(2) 75 Ind. Cas. 46; 47. M. 63; 45 M. D 5 413; 18 Li: 
W. 577; 33 M. L. T. 25;, (1923) M. W, N. 817; (1924) A. 


L A.L) 130. 


(3) 80 Ind. Cas. 92; 47 M. 288; 46 M. L. J. 104; 19 Le 
W. 179; (1924) M. W. N. 182; (1924) A. LR QL) 4313. 
3EM. L. T. 37. 

- (4) 24 Ind. Cas. 304; 42 C. 72;.18 O. W.. N. 1058; Ł 
L. W. 567; 27 M. L. J. 150; 16 M. L. T. 353; (1914) ‘M: 
W. N.747; 16 Bom. L. R. 814; 20 O. L. d. 555; 13 A, Ly 
J. 154; ar L A. 251 (P.O) 1 
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notice asking him whether he would come 
on record and.it was not a notice that 
execution would proceed against him It 
was there held that inasmuch as the pro- 
perty passed ‘by operation of law from the 
judgment-debtor to the Official Assignee, 
execution could not proceed until the 
Official Assignee had been brought before 
the Court and an order binding on him had 
` been obtained. Their Lordships further 
‘remark that “a notice under s. 248 of the 
Code (corresponding to O. XXI, r. 22) is 
necessary in order that the Court should 
obtain jurisdiction to sell property by way 
of execution as against the legal represen- 
tatives of a deceased judgment-debtor.” 
No distinction can be drawn between the 
civil death of a judgment-debtor as the 
result of insolvency and the actual death 
of the judgment-debtor and the effect 
would appear to be exactly the same. 
When the sale in this suit was held, the 
judgment-debtor in whom the property 
had vested was dead and consequently the 
property could no longer vest in him and 
there could be no sale of his property, but 
only of property which had been his hefore 
hisdeath. The property that was sought 
to be sold is property which at the date of 
the sale had become vested in the legal 
representative of the debtor and in asmuch 
as that legal representative was not on 
record, there could be no valid sale as 
against him. Provision for executing 
decrees after the death of the. judement- 
debtor is contained ins. 50 of the C. P. ©. 
which provides that the decree-holder may 
apply to execute them against the legal 
representatives. I do not think that I need 
discuss the question whether execution can 
be taken against a deceased man, for that 
is not possible. He cannot be arrested 
and he has no longer any property to be 
proceeded against. Therefore, the only 
remedy for a decree-holder is to proceed 
against the legal representatives as pos- 
sessing the assets of the deceased and then 
the provisions of O. XXI, r. 22 must be 
applied. If they are not complied with, 
we have the authority of the Privy Council 
and.a Full Bench of this Court to the 
effect that the sale is a nullity. The gues- 
tion is thus concluded by authority and the 
difference of opinion between two Benches 
of this Court does not render it necessary 
for me to refer this case toa Bench. I 
must follow the decision of the Privy 
Council in Raghunath Das y: Sunder Das 
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Khetri (4) and accordingly I confirm the! 
finding of the lower Court that the sale was’ 
a nullity. 

Farther, an argument is put forward by. 
the appellant thatthe finding ofthe lower 


- Appellate Court that the brothers were 


divided is wrong in law. The Subordinate: 
Judge relies on oral evidence and the cir- 
cumstances of the case for arriving ‘at this 
finding, and that evidenceis not before me: 
and, [am not, therefore, in a position to- 
say that there was no evidence on which: 
his finding could be based. Beinga find- 
ing of fact, I must accept it. The second: 
appeal is accordindly dismissed with costs, | 

V. N. V. : 


Z. K. Appeal dismissed, 


ALLAHABAD HIGH COURT. . 
Exexcotion First Civic APPEAL No. 205 oF . 
1925. 
December 11, 1925. 
Present:—Mr. Justice Dalal and 
Mr. Justice Boys. 
THe ALLAHABAD BANK, Lo., 
BAREILLY—DecrEn HOLDER— ` 
APPELLANT 
versus 
BHAGWAN DAS JOHARI AND OTHERS 
— JUDGMENT- DEBTORS— RESPONDENTS. . 

Hindu Law—Joint family—Father, insolvency of, 
—Family property, whether vests in Receiver—Pro- 
vincial Insolvency Act (V of 1920), s. 2 (a). 

On an adjudication of a Hindu father as an 
insolvent under the Provincial Insolvency Act, 1920,. 
the joint property of the family does not at once vest 
in the Receiver. [p. 3L0, col. 1.] 

Sat Narain v. Behari Lal, 84 Ind. Cas. 883; 23 A. 
pa J: 85; 47 M. L. J. 857; 10 0. & A. L.R. 1332: (1920) 
1 R. (P.C) 18; (1925) M.W. N. 1: L. R. 

(b, 0) 1; ap L. R. 81; 27 Bom. L. R. 135; aL Ww. 
375; 1 L. ©. 500; 10. wW. N. 916; 61. 1; 290. W.N. 

797; 52 I A. 22 (P. O.), followed. 


Execution first, appeal froma decree of 
the Subordinate Judge, Bareilly, dated the 
2ith February 1925. 

Dr. K. N. Katju, for the Appellant, 

Mr. B. Malik for Dr. S. N. Sen, for the. 
Respondents. 

JUDGMENT.—This is an appeal by a. a, 
decree-holder, the Allahabad Bank, Ld. 
Bareilly, against an order of the ‘Bubordi- 
nate Judge of Bareilly, dated the 24th of 
February 1925. The order does not con- 
tain the facts of the case which must, 
therefore, be narrated here, The decrees) 
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holder had obtained a decree against one 
Banke Lal and his four sons on the 3lst 
of Jannary 1924. An application for exe- 
cution was presented on the 8th of May 
‘ 1924 and the property of the whole family 
was attached and proceedings were being 
taken for sale of the property. Before a 
sale took place, Banke Lal alone was ad- 
judged an insolvent by the Insolvency 
Court which appointed a Receiver for his 
property. His property thereupon vested 
in the Receiver. On the 7th of December 
1924 subsequent to the insolvency proceed- 
ings, the Pleader for the Bank requested the 
lower Court that the father’s one-fifth share 
may be released and only four-fifths of the 
attached property may be sold. The Court 
passed an order accordingly. On the 26th 
of January 1925 two sons of Banke Lal 
applied that the entire property of the 
family may be sold by the Receiver appoint- 
ed by the Insolvency Court, There was 
no suggestion thatthe entire property had 
vested in the Receiver upon an adjudication 
in favour of the father’ On this applica- 
tion the lower Court passed an order with 

the terms of which we do not agree. The 
learned Subordinate Judge directed that. 
copies of the application and of the order 
of the Court may be sent to the Receiver. 
in insolvency to take steps accordingly and 

to act as ifthe entire family property were 
the assets of the insolvent. This order 
was not justified because on an adjudica- 

tion of a Hindu father as an insolvent 

under the Insolvency Act, the joint pro- 
perty of the family does not at once vest in 
the assignee. Their Lordships enunciated 

this proposition of law in the case of Sat 
Narain v. Behari Lal (1), where the terms 
construed were those of the Presidency 
Towns Insolvency Act (III of 1909). The 
term “property” is defined in the Pro- 
vincial Insolvency Actin thesame words. 
(Section 2 (d) of Act V of 1920). That 
pronouncement of their .Lordships will, 

` therefore, cover the present case also. 


On the 6th of February 1925, the Receiver 
of the Insolvency Court, Babu Johri, applied 
that he may be permitted to carry out 
the sale of the entire family property and 
on this application the lower Court ordered 


15, A NG Cas. 882; 23 A. L, J. 85; 47 M. L. J. 857; 
L. R. 1332; (1925) A. IL R. (P.C) Hi 
(1995) MEW, N. 1; L. R. 6A. (P.O) 1; 26P. L. 
81; 27 Bem. L. R. 135; 21 L. W. 375; TL. C. 500; 
O. W.N. 916; 6il BC.W. N. 797; 92 1 A. 2 
@ o). 
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that sale proceedings through the Amin 
and the Collector shall be stopped and that 
the whole property shall be sold by the 


Receiver in whom, according to the Court,” 


the entire property had vested. The 
decree-holder was informed of this order. 


. Eighteen days later. on the 24th February, 


the learned Judge ordered the executicn 


.case to be struck off. This is the order | 
- under appeal. 


It is in the following terms. 
“Banke Lal judgment-debtor has been 
declared an insclvent. His property to- 
gether with the whole of the family pro- 
perty will be sold througn the Receiver.” 


The mere words of this order as quoted ` 


above are not objectionable as-the lower 
Court would be well advised to have the 
sale of the sons’ interest and of the father’s 
interest in the joint family property carri- 
ed out by the same agency. The previous 
orders of the lower Court, however, indicate 
that according to its opinion all the assets 
have vested in the Receiver. Such a find- 
ing will obviously be prejudicial. to the 
decree-holder because, if the assets are all 
vested in the Receiver, the other. creditors 
will claim rateable shares in the shares of 
the sons in the joint family property and 
so far that portion of the property of the 
sons will not be available to the decree- 
holder-appellant. 

We set aside the order of the 24th of 
February 1925 and direct the lower Court 
to proceed according to law. We have 
already indicated that the insolvency of the 
father does not vest the interést of the 
sons in the joint family property in the 
Receiver, Whatever interest the sons may 
have in the property will be available to 
the decree-holder appellant to satisfy his 
decrée of tke 3lst of January 1924, which 
was specifically passed against the sons as 
well-as ‘against the father. We think that 
the proper piocedure in the case would be 
to carry out execution proceedings i in com- 
bination with the Receiver in insolvency 
and arrange so that the entire property 
both of the father and of the sons may be 
sold at the same time. It appears that 
part of the immoveable property is house 
property which could be sold by the lower 
Court directly and part is revenue paying 
property which will have to be sold 
through the Collector of the district. There 
ought to be no difficulty about the sale cf 
the shares of the sons in the Louse pIo- 
perty heing carried’ out at the same tin.e 
that the share of the father issold. The 
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lower Court may appoint the Receiver in 
insolvency sale officer for the house pro- 
perty and when the property is sold the 
Receiver under the direction of the Jower 
Court and independently of the Insolvency 
Court will deposit four-fifths of the sale 
amount in the lower Court for the benefit 
of the decree-holder appellant. There will 
be some difficulty in selling ‘the share of 
the sons in the revenue paying property 
along with the share of the father. It may 
be found possible by the lower Court to 
advise the Co'lector at the time of the sale 
that the sale by him may take place at the 
same time that the father’s share is sold. 
If any other arrangement of joint sale 
_ suggests itself to the lower Court and is 
acceptable to the parties, it may be adopted. 

The respondents were not represented 
to-day and the appeal was heard ex parte. 
The appellant shall receive his costs here 
including fees on the higher scale. 

N. H, Appeal allowed. 


MADRAS HIGH COURT. 
Civin Revision PRTITION No. 607 or 1924. 
March 12, 1925. 
Present:—Justice Sir Kumaraswami 

Sastri, Kr. >~ 
B. RAJA RAJESWARI MUTHURAMAL 
LINGA SETHUPATHI AVERGAL RAJA 
oF RAMNAD— PETITIONER 
TETSUS 
Tus SECRETARY or STATE ror INDIA 
IN COUNCIL REPRESENTED BY THE 
COLLECTOR or RAMNAD AND ANOTHER 


— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXIII, 


r, 8—-Compromise between parties to suit—Application, 


to pass decree in terms thereof, pendency of—Addition 
of third person as party without deciding validity of 
compromise, legality of-—Remedy of party affected— 
Matras Local Boards Act (XIV of 1920), ss. 86, 88 
— Local Government, power of, to rescind contract 
embodied in resolution of Board—Rights of third 
parties. ` 

Under O. XXII, r. 3, CO. P. 'C., where the terms of 
aconpromise are legal and valid, the Court is bound 
to. piss a decree in terms thereof. Where ths original 
parties to the suit thus terminate it by a lawful com- 
promise, it is not competent tothe Court to add a 
third person as party to the’ proceedings to agitate 
his rights therein. 
has aay right or interest in the subject-matter of 
the suit is ta file a separate suit. |p. 312, cols. 1 & 2.] 

Sankaralinga Nadan v. Rajeswara Dorai, 31 M. 236; 
12 0, W. N. 046; 4M, L. T. 101; 18 M-L. J. 387; 10 


The remedy of such person who | 
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Bom. L. R. 781; 8G. L. J. 230; 35 I. A- 176 (P.O), 
distinguished. ee 

A suit by the plaintiff against a Union Board. in 
respect of the ownership of certain streets in the town 
was szttled by a compromise under which the plaint- 
iff's title to the streets was recognised but the public 
were to ha given access during specified hours in a 
day. The said compromise was embodied in a resolu- 
tion of the Board and an application was made by 
both partias to the Court to pass .a decree “in terms 
thereof. Pending the disposal of the petition, the 
Government acting under s. 36 of the Madras Local 
Boards Act rescinded the said resolution and applied 
to be madea party to the suit, and without deciding 
the question whether the compromise between the 
parties to the suit was lawful or not, the Court added 
the Government as party to the suit. On revision 
against the said order : 

Held, that the order adding the Secretary of 
State as party, without determining whether the com- 
promise was legal and put an end to the suit or not, 
was irregular and must be set aside and the case 
remanded to the Court for deciding whether the com- 
promise was legal or not. [p. 313, cols. 1 & 2.] 

Quere.—Whether it is competent to the Govern- 
ment, under s. 38 of the Madras Local Boards Act, to 
cancel a resolution of a Board embodying a valid 
contract with a third person, where such person has 
acquired valid rights thereunder. |p. 313, col. 1.] 

Allen v. Gold Reefs of West Africa, (1900) 1 Ch. 656; 
69 L. J. Ch. 266; 48 W. R. 452; 82 L. T. 210; 16 T. L. 
R. 213; 7 Manson 417, British Murac Syndicate v. 
Alperton Rubber Company, (1915) 2 Ch. 186; 84 L. J. 
Ch. 465; 113 L. T. 373; 59 S. J. 49$; 31 T. L. R. 391 and 
Baily v. British Equitable Assurance Company, (1904) 1 
Ch. 374; 73 L. J. Ch. 240; 90 L. T. 335; 52 W. R. 549; IL 
Manson 169; 20 T. L. R. 242, referred to. 

Petition, under s. 115 of Act V of 1908 
and s, 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Conrt of the District Munsif, 
Ramnad, dated the 15th August 1924, in 
‘I. A. No. 475 of 1924 in O. S. No. 8 of 1924. 

Mr. A. Kishnaswant Iyer, for the Peti- 


tioner. 
Mr. C. V. Ananta Krishna Iyer, for the 


Respondents. 


JUDGMENT.—This is an application 
to revise the order of the District Munsifof 
Ramnad directing the Secretary of State for 
India in Council to be made a party to 
the suit which was filed by the Raja of 
Ramnad against tht Union Board of Ramnad 
fur a declaration that certain streets around 
his palace belceng to him and are not vested 
in the Union Board. Trouble seems to 
have arisen from the fact that during the 
survey under the Survey Act, these roads 
were classified as publicstreets. The suit, 
however, as appears from the note of the 
District Munsif was not a suit under the 
Survey Act but was a suit by the plaintiff 
to establish his title tothe roads. There 
was a compromise entered into between the 
Raja of Ramnad and the Union Board and - 


t 


313 
this compromise was entered into after a 
resolution of the Union Board. A joint 
petition was put in under O, XXIII, r. 3 of 
the O. P. © on the 26th of April 1924 where 
it was stated that the parties had come to 
an agreement and thata decree should be 
passed in terms of the razinamah. By that 
razinamah the defendant Board recognised 
the ownership'of the plaintiff over the lanes 
A, B and© mentioned in the Commission- 
er's plan ; the plaintiff was to allow the 
public free use of the lanes from 5 a. m, till 
9 P, m. for ever ; and the plaintiff was given 
the right to close the lanes except during 
the hours when the public were allowed 
access ; each party was to bear its own costs. 
It was prayed that a decree be passed in 
terms of this razinamah. This petition was 
put in on the 26th of April but no order 
was passed on it It appears from the 
affidavit filed on behalf of the Secretary of 
State for India in Council that the Govern- 
menton the 4th of July 1924, long after 
this petition was presented, and purporting 
to act under s. 36 of the Local Boards Act 
rescinded the resolution of the Union 
Board to enter into a compromise. On the 
date the petition to record the compromise 
came on for hearing, the Secretary of 
State for India in Council put in a petition 
to be made a party to the suit and the Dis- 
trict Munsif without deciding the petition. 
already filed to record the compromise pass- 
ed an order making the Secretary of State 
for India in Council a party to the suit. 
: The present revision petition is filed against 
that order. 

The contention of Mr. Krishnaswamy Iyer 
for the’ petitioner is that, under O. XXIII, 
r. 3, C. P. C, the Court was bound to passa 
decree in terms of tbe compromise, such 
compromise being legal and valid and that 
it was not competent to the Court to add a 
party to the proceedings where the original 
parties terminated the suit by a lawful com- 
_ promise. Order XXIII, r. 3-runs as follows:— 
“ Where itis proved to the satisfaction of 
the Court that a suit has been adjusted 
wholly or in part by any lawful agreement 
or compromise, or where the .defendant 
satisfies the plaintiff in respect of the whole 
or any part of the subject-matter of the suit 
the Court shall order such agreement, com- 
promise or satisfaction to be recorded, and 
shall pass a decree in accordance therewith 
so far as it relates to the suit.” It seems 
to meto he clear that if this compromise 
between the Union Board and the plaintiff 
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was a lawful and valid -one, the District 
Munsif had no power to add any party but 
he had only power to pass a decree in 
terms of the compromise. 

Sankaralinga Nadan v. Rajeswara Dorai 
(1) has no application. In that case the 
defendants who were Shanars were sued as 
representing their community. The High 
Court found that the compromise after 
decree passed in favour of the trustee by 
the Subordinate Judge was a breach of 
trust on the part of the trustee and that 
third parties interested were entitled to in- 
tervens. Their Lordships of the Privy 
Council upheld the order of the High Court. 
In the present case there is no such charge 
and the suit is not filed by or against either 
party in a representative character. 

The fact that the petitioner claims a 
right or interest in the matter cannot, if the 
suit was terminated lawfully by the 
original parties thereto, allow third parties. 
to agitate their rights in the suit. If. third 
persons have any interest in the matter, 
their remedy is to file a separate suit. The 
District Munsif has passed no orders on 
the validity of the compromise and I 
think that the order which he has passed 
making the Secretary of State for India 
in Council a party is clearly premature. 
The first question to be determined was 
whether the compromise was legal. On 
this part of the case I have heard the argu- 
ments both of Mr. Krishnaswami Iyer ‘for 
the petitioner and of Mr. Anantakrishna Iyer 
for the Secretary of State. Mr. Krishna- 
swami Iyer argues that the Local Boards 
Act constitutes the defendant, the Union 
Board of Ramnad as a Corporation with 
all rights of suing or being sued, or ac- 
quiring, holding or transferring property 
moveable or immoveable, or to contract and 
do all other things which it considers proper 
or expedient for “the purposes for which it 
was constituted. The streets vested in the 
Board under the Act and that Board was, 
having regard to the allegations in the. 
plaint, the proper party to be impleaded. - 
The contract, therefore, which resulted in the 
razinamah was a contract entered into by a 
body which had authority to enter into the . 
contract. Such being the case, there could 
be no question of the contract not being 
enforceable. Itis contended by him that the 
provisions of s. 38 of the Act, which gives 

(1) 31 M. 236; 12 C. W. N, 946; 4M. D. T. 101: 18 > 
M. L. J. 387: 10 Bom. L, R. 781; 8 CL. „Jd. 230; “5 ],° 
AL 16 (P.O). 8. 
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the. Government the power to: suspend or 
cancel any resolution of the Local Board, 
can only be.exercised so long as.the matter: 
rests in the stage of a mere resolution which 
as between the Board and the Government 
the Government can interfere with, and 
. that so long as the rights..of third parties 
iare validly created under a contract which 
cannot be impeached on the ground of fraud 
or misrepresentation or ultra vires, the con- 
tract is enforceable irrespective of what 
the Government may do under s. 38. Re- 
ference has been made to the decisions 
in Allen v. Gold Reefs of West Africa 
(2), British Murae Syndicate v. Alperton 
Rubber Company (3) and Baily v. British 
Equitable Assurance Company (4) and to 
Vol, VIII of Halsbury's Laws of England 
p. 384, Itis argued by Mr. Anantakrishna 
Iyer that s. 38 by necessary implication ren- 
dersall contracts invalid where such con- 
tracts are based upon the resolution which 
has been set aside by the Government in 
other words, that all contracts which are 
entered into by Local Boards will by virtue 
of 8. 38 be of no effect if the Govern- 
ment later on rescind the resolution by 
virtue of the powers vested in _them 
under that section which gives no’ time 
within which the contract may be rescind- 
ed. This would really mean that all con- 
tracts are liable to the risk of being cancel- 
led at any period irrespective of the rights 
“of the parties. As at presentadvised,I am 
not prepared to concede so wide a proposi- 
tion, but it is-unnecessary for me to give 
any ‘decision on the point at this stage of the 
proceedings especially as any dedision pass- 
ed by meon this point would not be subject 
to an appeal. HH the case goes to the Dis- 
trict Munsif for adjadication as to the vali- 
dity of the compromise and should he pass 
any order one way or the. other, it would 
be subject to an appeal. As ib is, it is 
difficult to uphold the order of the District 
Munsif who adds a party without determin: 
ing whether the compromise has put an end 
to “the suit. There is no question about the 
effective addition of parties. T also refrain 
from saying whether, should he hold that 


the compromise is invalid, this is a case in - 


which the Secretary of State for India in 
Council should be made a party. 


(2) (1930) 1. Ch. 636; 63 L. J. Ch. 266; 48 W. R. 


452; 82 L. T. 210; 16 T. L. R. 213; 7 Manson 417. 
(3) (1915) 2 Ch. 188; 84L. J. Oh. 665; 113 L. T. 373; 
a J. 494; 31T. L. R. 391 
(1904: 1 Ch. 374; ib. J. Oh. 240; 90 L. T, 399; 
52 W. R, 549; 11 Manson 169; 20 T, L. RU ~ 
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The result i is that disorder of the District 
. Munsif is set aside and the case remanded 
for disposal in the light of the observations 
made above. Costs will abide and follow. 
the result, 


N. H. Petition allowed. 


a 


LAHORE HIGH COURT. 
SEconD CIYIL APPRAL No. 1268 or 1924, 
January 17, 1925. 

Present: —Mr. Justice Harrison. 

SITA RAM minor, THRoUGS HIKAM SAIN 
—DEFENDANT—APPELLANT 

` versus ‘ 
: NANAK CHAND REPRESENTATIVE OF 
PIARE LAL DIED—PLAINTIFF— RESPONDENT. 

Vendor and vendee—Covenant of indemnity against 
loss—Pre-emption decree-—Vendor’s liability. 

A vendor who by virtue of a clause in the sale- 
deed takes upon himself to recoup any loss incurred 
by the vendee in consequence of any suit (“kisi qism 
ka dawa”) by anybody in relation to the property 
.sold, is bound to maké good the loss on vendee’s ' 
losing his land on a pre-emption decrea being passed 
against him. [p. 314, col. 1.] 

Ghulam, Jilani v. 'Imdad Husain, 4 A. 357; A. W, N,. 
(1882) 67; 2 Ind. Dec. (N. s.) 979, not followed. 

Wazira v. Shadi Khan, 67 P. R. 1881, referred to, 


Secondappeal from a decree of the District 
Judge, Hissar, dated the 8th April 1924, 
modifying that of the Fourth Class Sub- 
‘Judge, Hissar, dated the 4th October 1923. . 

Pandit Nanak Chand, for the Appel- 
lant: 

Lala Anant Ram Khosla for Lala J agan, 
Nath Agarwal, for the Respondent. 

JUDGMENT.——The only points in’ 
this case are whether a vendee whose sale was 
pre-empted was entitled by aclause in his 
covenant to recover from his vendor the 
loss which he suffered, and whether apart 
from this clause on general principles his 

‘confession of judgment in the sense that 
he admitted the plaintiff's right to pre-' 
empt debars him from obtaining the relief’ 
which has been given to him by both the 
lower Courts. Finally there is a: cross- 
objection in which ‘he claims Rs, 25, the 
sum allowed by the Trial Court and dis- 
allowed by the District Judge, being the 
costs incurred by him in execution in en- 
deavouring to obtain an order from the Exe- 
euting Court that -his vendor was liable 
to ma od the sum re-payable to the pre- 
‘emptor aod thereby save the whole of this 
' litigation. The relevant portion of the con- . 
_tract of saleruns as follows:—--:--- 


asa 
nos 
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“Veh bat sahi hai aur bila kisi shart ke 
hai, jaidad mazkur manmugqirr ne Musam- 
mian Shams-ud-Din wa Abdur Rahman wa 
© Munawer pisran Salah-ud-Dinwa Musam- 
mat ‘Allah Jawai bewa Saiah-ud-Rin qaum 
Sheikh, sakin Hissar, se kharidi hai, agar 


baian ya un ka koi waris juidad mazkur ke 


mutalliq kisi kism ka dawa karen aur'us 


se koi nuqsan kisi kism ka mushtri ko ho to` 


us nugsan wa kharcha mugaddama ka 
manmugirr bazat-i khud zimmawar hoga, 
aur meri jaidad uski zimmewar logi, niz 
baad tahrir wasiqa haza agar koi sahim wa 
sharik mera ya aur koi 
ka dawa jaidad mubaia ki babat karega to 
' us kizimmewari manmugirr ki kogi aur aise 
dawe se jo kuchh harj wa nugsan mushtri ka 


\ 


‘hoga uski adaigi ka manmugirr zummewar. 
woh, 


hoga,. mushtri ko ikhtiar hoga ke 
harjana wa nugsan meri zat wa jaidad’ har 
kism se jis tarah chahen wasul kar le.” 


It has been held that ‘under this clause ` 


the vendor is liable to recoup the vendee for 
his losses. Counsel on appeal relies on 
Ghulam Jilani v. Imdad Husain (1) which, 
though not expressly dissented from in 


Wazira v. Shadi Khan (2), was certainly not. 


followed. It appears tome that whatever 
may be the view taken of the words used in 
the contract which forms the subject-matter 
of Ghulam Jilani v. Imdad Husain (1) the 
words “aur koi shakhs kisi kism ka dawa 
juidad mubaia ki babat karega” most certain- 
ly cover a pre-emption suit. The vendor 
gaaranteed peaceful enjoyment to his 
vendee and the clause was not confined to 
any patent defect of title- existing before 
sale, but covered the inherent and potential 
defect which would become tangible and 
real as soon as a pre-emption suit was lodged 
by acompetent person. I find, therefore, 
agreeing with the learned District Judge 
that under this clause the defendant is 
liable to make good the losses by the plaint- 
iff, 

The second point appeatsat firstsight to 
‘be ver y much stronger than it “really i is. 
In the - preemption suit the defendant- 
vendee admitted the title of the pre-emptor 
and at first the vendor denied it, and an 
issu3 was framed as to ‘whether the ‘subject- 

matter of the suit really consisted of shops, 

` regarding which there was noright of pre- 
emption. On going through the record of 
the pre-emption case I find that on the 5th 


gat) $A 8875 A. W. N. (1882) 67; 2 Ind. Dec. .(w. 8.) 
ach 67 P; R. 1881. - 
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(92 1.0. 1926] 


of. October 1917:the vendor himself stated 
on solemn affirmation thathe did not con- 


-test the pre-emptor’s: right to bring the 


suit. Counsel urges that he may have been 
induced to do so because of the craven 


conduct of the vendee, but it is impossible 


to get over the fact that he himself con- 
fessed judgment on this point and cannot | 
now plead that the whole of the losses of the’ 
suit are due-to the carelessness or dishonesty 
of his vendee. On this point also, therefore, 
there is no reason why the plaintiff should 
not succeed. 

As to the cross-objection the District. 
Judge was apparently under the impression. 
that this sum of Rs. 25 formed part of the 
costs incurred in the pre-emption case pro- 
per. They were incurred and I think bona 
fide in execution proceedings, and this be- | 
ing so I think the plaintiff is entitled to 
recover. | 

I dismiss the appeal with costs, and ‘I 
accept the cross-objections also with costs: 
The decree will be'in the same form as 
granted by the District Judge, 4. e., against 
Sita Ram to the extent only that he 
received property from Jai Kishan Das his- 
father.. | 
N.H, 7 Apan A 


MADRAS HIGH COURT. | 
Seconp Civit Appear No. 1800 or 1922 
: AND ‘ 
- Cavin MISCELLANEOUS. SECOND APPEAL 
No. 36 or 1922, 
July 28, 1925. 
` Present :—Mr. Justice Phillips. 
MATTAPALLL VENKATARATNAM . 
AND ANOTHER—PLAINTIFFS —APPELLANTS | 
versus 
VEPPU SIT ARAMAYYA—Derenpant 
— RESPONDENT. 

Cwil Procedure Vode (Act V of 1908), 0. XXI, r. 11, 
0. XXXIV—Suit . for redemption—-Decree for’ 
possession—Mesne profits left unascertained—-Decree,. 
whether preliminary or final---Subsequent application 
for ascertainment of mesne profits, maintainability of, 

In an appeal from a decree in a suit for redemption, 
the Appellate Court. in remanding the suit, directed 


“accounts to be taken up to the date fixed for redemp-~ 


tion. The Trial Court after inquiry found that the 
mortgage amount de;csited was in excess of the 
amount due to the mortgagee. Accordingly a decree ` 
‘was given to the plaintiff for possession of the suit | 
land. The question of mesne profits was Jeft un- 
decided: - 


foo 1. 0, 1926) 

Held, (1) that the decree was partly final and partly 
preliminary, final as to possession and preliminary in 
so far as the question of mesne profits was left un- 
decided ; [p. 315, col 2.) 

(2) that an application, therefore, properly lay under 
0. XXXIV, C. P. C., for the ascertainment of mesne 
profits. [p. "316, col. L] 

Muhammad Abdul Majid v. Muhammad Abdul Aziz, 
19 A. 155; 2: I. A. 22; 7 Sar. P. C.J. 111; 9 Ind. Dee. 
(N. s.) 103 (P. ©., followed. 

Second appeal against a decree of the 
Court of the Subordinate Judge, Co- 
canada, dated the 10th August 1922, in A. 8, 
Nos. 7 and 11 of 1922 presented, against 
that of the Court of the Principal District 
Munsif, Cocanada, dated the 12th October 
1921, in O. S. No. "43 of 1921, 

Appeal against a decree of the Subordi- 
nate Judge, Cocanada, dated the 3rd August 
1921, made in A. S. No. 1 of 192 I, presented 
against an order of the Court of the Prin- 
cipal District Munsif, Cocanada, dated the 
30th August 1920, made in E. P, No. 529 of 
1919, in O. S.No. 1 of 1917 on its file. 

i Mr. K. Kumaraswami Rao, for the Appel- 
ant. ° 

Mr. P, Soma Sundaram, for the Respond- 
ent. 

JUDGMENT .—The apen in this. 
case brought a suit for redemption and a 
decree was passed in 1917. -The appeal 
against the decree was decided on 22nd 
February 1918. In that judgment the Ap- 
pellate Court passed the following order:— 
“In a redemption suit there should be a 
final and complete adjustment of all the 
accounts between the parties upto the 
time of actual redemption and noclaim for 
mesne profits can be kept outstanding or 
can be enforced by the mortgagor subse- 
quently—Account should, therefore, be taken 
down to-the date to be fixed in the decree 
for redemption.” A fresh enquiry was, there- 
fore, held by the District Munsif and on 
öth December :918 he passed a decree find- 
ing that the mortgage amount deposited 
was in excess of the amount due to the 
mortgagee and that it was, therefore, un- 
necessary to ‘pass decree for payment of the 
amount and possession to be given'on pay- 
ment. He accordingly gave a decree to the 
plaintiff for possession of the suit land and 
further held that the question of mesne pro- 
fits wasleft undecided. Buth the lower Courts 
have held that this is in itselfa@ final decree 
and that this question of mesne profits not 
having been decided, the plaintiff is pr: clud- 
ed from asking the Court to ascertain what 
those profits are. Ordinarily in a redemp- 
tion suit the: should be a preliminary 
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decree, followed by a final decree, It seems 
to me that this decree is in fact partly final 


_ and partly preliminary. In so farasit is ° 


a decree for possession it is final, and in so 
far as it Jeaves the question of mesne profits 
undecided and expressly states that it was 
so left, it is preliminary to an ascertainment 
of those mesne profits. The plaintiff put 
in an application which purports to be 
under O. XXI, r. 1], for delivery of pcseés- 
sion and for attachment of moveables under 
O. XXI, x. 35 and O. XXI, r.43 and added 
a prayer to ascertain the mesne profits from 
the date of suit. This petition was put in 
on 8rd November 1919 and it came before 
a different Munsif. He held that it was not 
open to the plairtiff to ask for mesne profits 
and, therefore, dismissed the petition. On 
appeal tothe Subordinate Judge, his order 
was confirmed. If the Munsif intended by 
his order to have the ascertainment of 
mesne profits adjourned to a future date, 
these orders of dismissal are clearly wrong. 
The language of the decree saying that the 
question of mesne profits is left undecided 
is somewhat unusual and it is contended for 
the respondents that it must be-taken to 
mean that the relief was refused and that no 
effect can be given to the order leaving the 
mesne profits unascertained. When we 
consider that the appellate judgment di- 
rectly ordered the Munsif to take an account 
and ascertain the mesne profits and has 
given as a ground, therefore, that the mort- | 
gagor would have noright to obtain any 
relief in a subsequent suit, it is hardly con- 
ceivablé that the Munsif would have acted 
exactly contrary to the orders given by the 
Appellate Court, even though he might have 
been personally of the opinion that that 
order was wrong. That fact has to be taken 
into account in considering the suggestion 
of the respondents. Onthe other hand 
if the interpretation put upon the decree 
by the appellant is correct the Munsif 
would not bave. been guilty of this 
disrespect of the’ Appellate Court’s order. 
Although this order is not strictly in accord- 
ance with the form that it should have 
taken, I think we must look to the circum- 
stances which led up the decree and inter- 
pret it accordingly. I think itis clear that 
it was interpreted as a preliminary decree 
by the appellants when they put in their 
subsequ' nt application. No doubt their 
prayer jor ascertainment of mesne profits 
should have been put in under O. XXXIV, 
but I donot think that the omission to spe- 
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cify the provision of law is a serious objec- 
tion. If necessary, an amendment of the 
petition might have been ordered to. bring 
it into confirmity with strict procedure but 
the omission to specify O. XXXIV, cannot 
deprive the plaintiff of his rights. . 

_ Alarge nuinber of authorities have been 
‘cited before me in this respect but I do not 
‘think “itis necessary to deal with them 
here because of the interpretation that I 
put upon this decree. I may refer to a 
Privy Council case. Muhammad Abdul 
Majid v. Muhammad Abdul Aziz (1) in 
which the question of mesne profits was 
reserved when the decree was passed 
and although there was a final dis- 
posal of one portion of the subject-matter 
of the suit, it was held that it was open to 
the Court to subsequently ascertain the 
mesne profits and pass further decree. It 
seems tome that that is in accordance with 
what I propose to do now. I, therefore, 
allow this appeal and remand the Execu- 
tion Petition No. 529 of 1919 to the Dis- 
trict Munsif for disposal according to law. 
‘The respondents will pay the appellant's 
costs in A. A. A. O. No. 36 of 1922 through- 
out. In this view the suit filed by the 
plaintiff to recover the mesne profits is not 
maintainable and, therefore, the “second 
appeal must be dismissed, Under the 
circumstances I award no costs. 

v. N. V. Appeal dismissed, - 


. (1} 19 A. 155; %4 L A. 22; 7 Sar. P. C. J. H1; 9 Ind: 
Dec. (N. s.) 103 (P. ©). 


ALLAHABAD HIGH COURT. 
Ssconp Crvin. APPEAL No. 1391 or 1924, 
f October 23, 1925. 

Present :—Mr. Justice Sulaiman. 


NANAK CHAND-——Puaintirr— 
; APPELLANT | 
versus 
RAM PRASAD AND oTHERS—DEFENDANTS— 
i RESPONDENTS. 


"Hindu Law—Joint family--Mortgage by manager— 
Execution sale—Suit to set aside sale—Legal neces- 
Ahe propositiga that where the property of a Hindu 
joint family has passed out of the family in execution 
of a decree and rights of a third party have come in, 
the sale cannot be set aside unless it is established that 
the debt was tainted with illegality or immorality, 
applies only to cases Where. the persons who challenge 
the. transaction are song or grandsons of the transferor, 
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It is only when the transfer has been made by 4 
father or grandfather that the question of the debt* 
“having been tainted with immorality or illegality can: 
arise. No such consideration arises when the transfer 
has been made by an uncle and a mere manager of a 
joint Hindu family. In such cases the transfer, unless 
it is supported by légal necessity, cannot be upheld. 
[p. 317, cols. 1 & 2.] 

Ram Chandra v. Muhammad Nur, 73 Ind. Cas..656; 
21 A. L. J. 485; 45 A. 545; (1923) A. R. (A.) 591, 
Jadubir v. Gajadhar, 75 Ind. Cas. 785; 21 A. L. J. 
809; (1924) A.I. R.(A.) 169: L. R. 5 A. 53 Civ., and 
Gajadhar Pande v. Jadubir Pande, 85 Ind. Cas. 31: 22, 
A. L. J. 980; L. R. 5 A. 780 Civ.; (1925) A.I. R. (AJ 
180; 47 A. 122, distinguished. . KN 

Sscond appeal against a decree of the 
District Judge, Shahjahanpur, dated the. 
5th of August 1924. i 

Mr. S. K. Dar, for the Appellant. < 

Mr. Harnandan Prasad, for the Respond-: 
ents. : 


JUDGMENT.—This is a plaintiff's: 


“appeal arising out of a suit for partition of. 


a ith share in a house and a shop. Iw 
1899 there was a partition suit brought by 
Salig Ram,a cousin of the contesting defend- 
ants’ fathers, for separation of his share. 
That suit was decreed and separate lots 
were allotted to Salig Ram and his brothers: 
According tothe judgment of the Court 
of first instance the lots marked’ yellow and 
red were given to Lalman and Jagannath, 
ethe fathers of the three contesting defend-. 
ants. Subsequently Jagannath made a. 
mortgage of the th share allotted to” 
him and Lalman in-favour of one Shib’ 
Narain. A suit was brought on the basis 
of this mortgage deed against Jagannath: 
and his sons, two of the contesting defend~ 
ants who were impleaded as minors under 
the guardianship of Jagannath himself. 
To this suit neither Lalman nor his son 
Ram Prasad, the other defendant, wasim- - 
pleaded. The suit was decreed. The decree 
was sold tothe present plaintiff who put it. 
in execution, and the mortgaged property 
was put upat auction sale and purchased. 
by the plaintiff. He-also obtained a delivery 
of symbolical possession over the pro- 
perty purchased by him at auctions but 
admittedly he did not succeed in obtaining 
actual possession of the house and the shop. 
The present suit has been instituted for 
an actual partition and separation of the 
qth share, The suit was resisted by 
the sons of Jagannath and his nephew on 
the ground that the mortgage of 1908 was 
without any legel necessity and was in- 
operative. Both the. Courts below have 
dismissed the claim, The lower Appellate: 
Court has:held-that- Jagannath his song 
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and his nephew were members of a joint . 


Hindu’ family and that the mortgage was 
without any legal necessity. It has further 
held that the mortgage debt was not tainted 


een 


sons or grandsons of the transferor. It is’ 


_ only when the transfer has been made by a 


with any illegality or immorality. but that . 


inasmuch as the plaintiff had not obtained 
actual possession of the property, the pro- 
perty could 10t be said to have passed out 
of the family so as to make the rule laid 
down by their Lordships of the, Privy 
Council applicable. 

The first point to consider in second ap- 
peal is whether the finding of the lower 
Appellate Court that the family is joint must 
be accepted. Prima facie it is clearly a 
finding of fact and cannot be challenged 
in second appeal. The learned ‘Vakil for 
the appellant, however, urged that in the 
litigation of 1899 the shares of Lalman and 
Jagannath also were separated and that; 
therefore, the partition decree of that year 
involved a separation between the two bro- 
thers Jagannath and Lalman also. This 
argument is based-on the passige in the 
judgment of the Court of first instance that 
two lots yellow and red belonged to Ial- 
man and Jagannath. That however does 
not show that each got one lot and not that 
the two lots were given to both jointly. 
I, therefore, feel bound to accept the find-° 
ing of the lower Appellate Court that Jagan- 

` nath his sons and nephew Ram Prasad form- 
ed a joint Hindu family in 1908 and do so 
even now. . 
- It has been argued on behalf of the appel- 
lant that the view of the lower Appellate 
Court is that in order to make the rule laid 
down by their Lordships of the Privy Council 
im the-case of Girdharee Lal v. Kantoo Lal 
(1) applicable, it is not necessary that actual 
possession should have been taken by the 
purchaser third party and that all that is 
necessary is that the property should have 
passed out of the family under a sale in 
execution of a decree. This contention may 
have some force, but the plaintiff cannot 
succeed in the present case because of the 
finding that the nephew Ram Prasad is 
also joint with Jagannath. In all the cases 
where it has been held that where property 
has passed out of the family in execution 
- of a decree and rights of a third party have 
come in, the sale cannot be set aside unless | 
it is established that. the debt. was‘ tainted 
with illegality or immorality, the persons 
who were challenging the transaction were 
(1) LL A. 321; 14 B. L. R. 187; 22°W. R. 56; 3 Sar 
P, ©. J, 380 (P. C). ` < 


father or grandfather that the question of 
the debt having heen tainted with immora- 
lity or illegality can arise. No such con- 
sideration arises when the transfer has 
been made by an uncleand a mere manager 
of ajoint Hindu family. In such cases 
the transfer unless it is supported by legal 
necessity cannot be upheld. The learned 
Vakil for the appellant has referred me to 
the cases of Ram Chandra v. Muhammad 
Nur (2), Jadubir Pande v. Gajadhar (8) 
and Gajadhar Pande v, Jadubir Pande (4) 
but in all these threecases the persons who 
wanted to challenge the alienations were 
sons of the transferors. I am, therefore, of 
opinion that on the ground last mention- 
ed the plaintiff cannot succeed. The find- 
ing that there was no legal necessity for 
the mortgage of 1908 is fatal to this case. 
When the plea of want of legal necessity 
raised by one of the contesting defendants 
succeeds the whole suit must stand dis- 
missed, The appeal is accordingly dismiss- 
éd with costs including fees in this Court 
on the higher scale. í 
N. H. Appeal dismissed. 


" (2) 73 Ind. Cas. 656; 21 A. L. J. {$5; 45 A. 545; (1923) 
A.I R. (A) 59. ` 


(3) 75 Ind, Cas. 785; 21 A. L. J. 809; (1924) A. L R. 
(AJ) 169; L. R. 5 A, 53 Civ. ae 

(4) 85 Ind. Cas. 31; 22 A. L. J. 980; -L R.5 A, 780 
Civ.; (1925) A. L R. (A.) 180; 47 A. 122, 





LAHORE HIGH COURT, 
Seconp CIVIL APPEAL No. 1576 oF 1924,” 
January 20, 1925. 
Present:—Mr, Justice Martineau, 
BISHEN SINGH AND OTRERS— DEFENDANTS 
APPELLANTS ; f 
| Versus 
WASAWA SINGH AND OHERS— PLAINTIFFS 


— RESPONDENTS. 

Decree, setting aside of —Fraud and mistake—Fraud, 
nature of —Nature of error, 

In asuit to obtain the reversal, on the ground of 
fraud, of a judgment given in a former case, it is not 
sufficient for the plaintiff to prove constructive fraud 
but he must prove actual positive fraud, a meditated 
and intentional contrivance to keep the parties and 
the Court in ignorance of the real facts of the case and- 
the obtaining of that decree by that contrivance. 
[p. 318, col. 2.] 

Nanda Kumar v. Ram Jiban, 23 Ind. Cas. 337; 41 
C. 990; 18 O. W. N. 681; 19 C. L. J. 457, Sarup, 
Narain v. Sheo Shankar Lal, 42 Ind, Cas, 416; 4 O, La 


J. 522 and Sreenath Das v. Ghanashyam Naik, 46 Ind. 
Gas. 534; 3 P. L. J. 465, followed. 

A suit to rectify the error or mistake upon which 
a decree is founded lies when the error or mistake has 
been made in drawing up of the decree, but not 
when the mistake is notin the judgment or decree 
but ina document forming part of the evidence on 
which the judgment is based. (p. 318, col. 2.) 


Appeal froin a decree of the Additional 
District Judge, Amritsar, dated the 19th 
March 1924,, reversing that of the Third 
Class, Sub-Judge, Amritsar, dated the 20th 
_ February 1923. 

Lala Sahib Dayal, for the Appellants. 
Mr. Dev Raj Sawhney, for the Respond- 
ents. - 


JUDGMENT. —Hira Singh, a collateral 
of the present plaintiffs, was an occupancy 
tenant of the Jand in suit. After his 
death the present defendants, who are the 
landlord, obtained a decree against the pre- 
sent plaintiffs for possession of the land, 
the Court finding that the latter had failed 
to prove that the land had been in the occu- 
pation of ‘their and Hira Singh's common 
ancestor. In the present case the plaintiffs 
sue for possession on the ground that the 
former judgment was obtained against them 
by fraud or mistake, the land having been 
. entered in the Settlement Record of 1865 
under the wrong khasra numbers. 

. The suit was dismissed by the first 


Court, which found that, though a mistake’ 


Kad been made in the Revenue Records, no 
fraud on the part of the present defendants 
had been proved, and that the judgment 
in the former case was, therefore, res judi- 
cata and the plaintifs had no cause of ac- 
ion. 

oa appeal the District Judge, Col. Nicholas, 
held that the plaintiffs were entitled to 
maintain the suit as the point in issue had 
not been before the Court in the former 
case, and he remanded the suit to the 
Trial Court for disposal on the remaining 
issues, The suit was again dismissed by 
the Subordinate Judge on the ground that 
no fraud had been proved. The plaintiffs 
appealed, and the Additional Judge, Lala 
Chuni Lal, has accepted their appeal and 
passed a decree in their favour, holding (1) 
that a mistake had been made in the khasra 
numbers in the Settlement Record of 1865, 
(2) that the mistake was a constructive 
fraud on the Courts, and (3) that Col. Nicholas 
had hy his judgment decided that the mis- 
take was tantamount to constructive fraud, 
and that that judgment not having been 
appealed against had become final. The 
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defendants have preferred a second appeal : 
to this Court. 

I am unable to agree with the lower 
Appellate Court that Col. Nicholas give 
any decision on the question of fraud. He 
decided only that the judgment in the 
former suit was not a bar to the present 
suit, as the points in issue in the two suits 
were not the same. ; 

Further, in order to obtain a reversal of the 
judgment given in the former case it is not 
sufficient for the plaintiffs to proveconstruc- 
tive fraud, but they muss prove actual posi- 
tive fraud,a meditated and intentional con-. 
trivance to keep the parties and the Court 
inignorance ofthe real facts of the: case 

-and the obtaining of that decree by that con- 
trivance, as was held in Nunda Kumar v. 
Ram Jiban (1). See also Sarup Narain v. 
Sheo Shankar Lal (2; and Kers on Fraud 
and Mistake, sth Edition, page 344. 

Jt has also heen observed by the learned 
Additional Judge that where a decree had 
been procured by some grave mistake so as 
„to vitiate the whole character of the decree, 
and to permit its execution would amount 
to an abuse, the Court has power to rectify 
the error or mistake upon which the decree 
is founded in an independent suit. Sree- 
nath Das v. Ghanashyam Naik (3) is an au- 
thority for this proposition, but that was a 
case in which a mistake had been made ` 
in the drawing up of a decree, and the pro- 
position isnot applicable to the case of a 
mistake contained, not in the judgment or 
decree, but in a document forming part of 
the evidence on which the judgment is bas- 
ed. j 

As no actual fraud on the partof the de- 
fendants has been provet, the suit must 
fail, and I accordingly accept the appeal, 
reverse the decree of the lower Appellate 
Court, and restore the décree of the first 
Court dismissing the suit, but in view of 
the fact that the decision in the former case 
was due to a mistake in the entries of the 
Settlement Record of 1865, I direct that the 
parties shall bear their own costs through- 
out, f 


N. H. Appeal accepted. 


(1) 23 Ind. Cas. 337; 41 0.990; 18 ©. W.N. 681; 19, 
O. L. J. 457. 


(2) 42 Ind. Cas. 416; 4 O. L. J. 522. š 
(3) 46 Ind. Oas. 534; 3 P. L. J. 465. 
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` LAHORE HIGH COURT. 
First Crvit APPEAL No. 2519 or 1921. 
December 22, 1924., A 
Present:—Mr. Justice Jai Lal an 
Mr. Justice Abdul Raoof. 
Kanwar RANZOR SINGH—Opssecror— 
APPELLANT 
VETSUS 
Tas SECRETARY or STATE ror INDIA 
In COUNCIL—Opposirs Payty— 
RESPONDENT. A 

Civil Procedure Code (Act V of 1908), s. 149— 
Limitation Act (IX of 1908), s. 5— Insufficient Court- 
fee on appeal—Bona fide mistake—Extension of time— 
Evidence Act (I of 1872), s. 28—Appeal against 
award—Land acquisition proceedings —Price of acquir- 
ed property, determination of—Private offer by Gov- 
ernment, whether admissible. 

An appellant who is misled by an error of the 
Court and the iusufliciency of the Court-fee original- 
ly paid by him is due to a bona fide mistake on his 
part, is entitled to the benefit of s. 149 of the ©. P. GC. 
and s. Softhe Limitation Act. [p. 319, eel. 2] 

+ .Where after a notification has beeg -issued for 
acquisition of a particular property, negotiations are 
started by the Government with the owner of the 
property on the question of price, and an offer pur- 
porting to be without prejudice is made to him, the 
evidence of the offer for purposes of détermining 
- value in Court, in an appeal by the owner agaiust 
the award of the District Judge, is not admissible as 
“jit must be inferred that the parties agreed together 
that the evidence of the offer should not be given in 
Court. [p. 320, col. 1.] aa 
Appeal from a decree of the District 


Judge, Ambala, dated the 7th June 1921. 


Bakhshi Tek Chand and Lala Mool Chand, 
R. S., for the Appellant. 


Kanwar Dalip Singh, Government Advo- , 


cate, for Lala Mehr Chand Mahajan, for the 
Respondent, ag 


JUDGMENT.—This is an appeal by 
the owner, Kanwar Ranzor Singh, from the 
award dated the 7th of June 1921 made by 

. the District Judge of Ambala under the 
Land Acquisition Act. By Notification 
No. 2588 G. dated the 20th of May 1919 the 
Punjab Government declared its intention 
of acquiring the Moroyu Estate situated in 
Simla for a public purpose, namely, resi- 
dences for public servants. The Collector 
by his award, dated the 20th of November 
1920, awarded Rs. 29,120-0-0 as the market 
value of the estate, and Rs. 4,368-0-0 the 
usual allowance of 15 per cent. for com- 
pulsory acquisition; the total amount award- 
ed was Rs, 33,488 0-0. The owner having 
objected to the award the matter was referr- 
ed to the District Judge of Ambala for 
determination of the market value of the 
property acquired, but the learned Judge 
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declined to enhance the award of the Col- 
‘lector. : . 

At the commencement of the hearing the 
learned Government Advocate took a 
preliminary objection that the appeal was 
harred by limitation. It was filed on the. 
12th of October 1921. That was the first 
day on which the High Court opened after 
the Jong vacation which began on the 29th 
of July 1921. The memorandum of appeal 
was returned to the Counsel for the appel- 
lant on the 4th of November 1921: on the 
ground that the Court-fee paid was insuffi- 
cient. It was re-filed by the Counsel on the 


‘7th of November 1921 with the following 


endorsement: — 

“The Court-fee originally paid by the ap- 
pellant is correct. But to avoid further 
loss of timé, the deficiency is made up and 
additional Court-fee is paid.” 

“In our opinion the Court-fee originally 
paid by the appellant was insufficient; but 
it appears that the Counsel was misled hy 
the award of the learned District Judge, the 
last paragraph of which runs as follows: — 

“The objector did not state in his written 
application the amount which he claimed 
but his Vakil stated before my predecessor 
that he claimed Rs, 70,852-0-0. I, therefore, - 
allow the Secretary of State his costs on the 
difference between this amount and the 
amount awarded by the Collector, viz., on 
(Rs. 70,852-0-0 minus Rs. 33,488-0-0)=- 
Rs. 37,364-0-0. 

The Court-fee originally paid was on 
Rs. 37,364-0-0. As a fact it should have 
been on Rs, 70,852-0-0 minus Rs. 29,120 0-0= 
Rs. 41,732-0-0. An appeal filed on the 7th of 
November would be barred by limitation, but 
as we hold that the appellant was misled by 
an error of the District Judge and the insuffi- 
ciency in the Court-fee originally paid was 
due to a bona fide mistake on his part he is 
entitled to the benefit of s. 149 of the C. P. 
C. and s.5 of the Indian Limitation Act, 
We, therefore, overryle the objection of the 
learned Government Advocate, 

The only point involved on the merits of 
this appeal is the market value of the pro- 
perty acquired. The learned Counsel for 
the appellant has relied upon the following 
evidence in support of his appeal:— 

(1) Certain offers made by the Superin- 
tending Enginer, Imperial Circle, Simla, 
but declined by the owner. f 

(2) Evidence of certain witnesses who 
give their opinion as to the value of the 


property. 
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(3) The evidence of Mr. Goldstine, an 


Engineer of Simla, who prepared an estimate 


of the value of the building’ and the land, 
and ° 

(4) The prices realized on sales of other 
properties in Simla. 

As regards (1) it appears that after the 
issue af the Notification the Superintend- 
ing Engineer started negotiations with the 
owner with a view to settle the market 
value of the property in order to avoid the 
contingency of going to Court and in the 
course ofsuch negotiations he made offers 
of Rs. 40,000-00 to Rs. 42,500-0-0 to the 
owner which were declined. Two of the 
offers are alleged to be oral ones made by 
Mr. Aikeman, Superintending Engineer, and 
the last one was made in writing by Mr. 
Hope, Superintending Engineer, by means 
of his letter’ dated the 25th of February 
1920 In this letter Mr Hope clearly 
stated that the offer was being made with- 
out prejudice. The learned District Judge 
held that evidence as to these offers’ was 
inadmissible under the provisions of s. 23 
of the Indian Evidence Act. The learned 
Counsel for the appellant has contended 
before us that s. 23 does not apply to the 
‘facts of this case. He argued that the 
section applies only when there is a dispute 
between the parties and an offer is made to 
settle such a dispute. It was contended 
by the learned Counsel that after the noti- 
fication there was no occasion for any nego- 
tiations between the Government and the 
‘owner as it was not within the power of 
the latter to ‘refuse to sell the property. 
We consider, hoWever, that it was still 
open to the owner -to take the matter to 
the Civil Courts on the quéstion of amount 
of compensation, and it was in order to 
avoid this contingency that negotiations 
were started by the Superintending Engi- 
neers. In our opinion it is clearly estab- 
lished that the offers were made by these 
Engineers under circumstances from which 
the Court ought to infer that the parties 
agreed together that the evidence of the 
offers: should not be given and agreeing 
with the Court below, we hold that the 
evidence as to these offers is not admissble. 

Regarding the evidence of witnesses who 
give their opinion as to the market value 
of the Moroyu Estate, we observe that these 
witnesses. have given no reasons to show 
that they were in a position to judge of 
the market value of thisestate. Ordinarily 
such evidence is seldom accepted as a 
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satisfactory guide to determine the market 
value of property, but in this case it is 
almost worthless, 

As regards (3) Mr. Goldstine has not pro- 
duced any detailed estimate of his valuation. 
All that we have on the record is a letter 
signed by him adressed to the owner in 
which he stated that in his opinion the 
value of the buildings onthe estate was 
Rs. 49,052 and the value of the site was 
Rs. 21,000, making a total of Rs. 70,52. 
In the absence of a detailed estimate it is 
not possible to check the correctness of the 
figures supplied by the witnesses We 


‘cannot, therefore, accept this evidence. 


(4) The Collector awarded. 16 times the 
net rental following two judgments dated 
the 26th of April 1918 of the Chief Court 
of the Punjab. The notifications in those 
cases were issued.in 1916 and -the proper- 


ties then acquired had changed bonds 


shortly before the issue of the notifications 
and, therefore, the price then fetched was 
considered: by the Chief Court as the best 
guide in determiuing their 
anarket values. ‘This. prcperty has not 
changed bonds for a considerable time. It 
is situated about 220 yards from the Vic- 
regal Lodge and has always been occupied 
by high Government Officials. At the time 


, respective ` 


of the acquisition it was occupied by the | 


Hon'ble Mr. Sharp, Secretary to the Govern- 
ment of India. 
a large compound. Its situation and posi- 
tion are both stated to be very good. Its 
area is 2°15 acres. All these factors contri- 


It has a tennis court and | 


’ 


bute materially to appreciate the market - 


value of property. The appellants’ wit- 
nesses have mentioned certain sales of pro- 


perties alleged to be inferior to the present ` 


one for amounts larger than the market - 
value awarded in this case; but we find . 


that the evidence is mostly hearsay and 
cannot, therefore, be admitted. Some of 
the witnesses stated that the market value 
of house property in Simla was 20 times 
the net rental while one thought that it 


was so much as 22 times the gross rental. ` 


It is impossible to act on such evidence 
unsupported by any instances, and there is 


a vast difference between 20 times the net ` 


rental and 22 times the gross rental. There 
is no evidence on the record that the 


Moroyu Estate has any potential value be- : 
-yond the income from its rent. 


the house is old. Having, however, regard 
to the fact that 16 times the net rental was 


awarded” in one case in 1916 and 18 timeg , 


Moreover, ' 


` 
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in the other, and that this. property has 
certain undoubted advantages, we consider 
that in the absence of any evidence to the 


contrary 18 times the net rent will be its, 


fair market value. Mr. Goldstine states 
that the owners of old houses in Simla get 
about b or 54 per cent interest in house 
property, At 5 per cent. the market value 
would be 20 times the net rental, and at 5 
per cent. it will be about 18 times. 

The actual rent of the house at the time 
of the acquisition was Rs. 2,600. It is 
claimed on behalf of the appellant that 
the actual rent is low and thatthe proper 
rent of the house is somewhere between 
Rs. 3,500 and Rs. 4,000. We do not think 
that there is any material on the record 
to justify our assuming that Rs. 2,600 isa 
low rent. In order to calculate the net rent 
of a house the usual rule in Simla appears 
to be to deduct 30 percent. out of the 
gross rent, being 10 per cent. on account 
of furniture, 10 per cent. on account of re- 
pairs and 10 per cent. on account of Muni- 
cipal taxes. The net rent of the Moryu 
estate as found by the Collector is 
Rs. 1,820 and this figure multiplied by 18 
comes Rs. 32,760. The usual allowance of 
15 per cent. on this figure comes to 
Rs.: 4,914. - 

We accept the appeal so as to enhance 
the award to Rs. 32,760 asa market value 
and adding Rs. 4, 914 the usual 15 per cent. 
the total award will be Rs. 37,674. Under 
the peculiar circumstances of the case we 
leave the parties to bear their own costs 
throughout, 


N. H, Appeal accepted. 


amamarah 


MADRAS HIGH COURT. 
| Seconp O1vin Appgat No. 1574 or 1922. 
April 30, 1925. 
Present:—Mr. Justice Phillips. . 
DEVAGUPTAPU NARASIMHAM AND 
OTHERS—PLAINTIFFS— APPELLANTS 


BeTSUS : 
DEVAGUPTAPU CHENDRAMMA 
_AND OTHERS—Durenpants Nos. 1 To 6, 
8, 10 to 12—-RESPONDENTS. 
“ Inam grant—Grant “to representatives and assigns” 
—Death of grantee before date of.grant—Grant, whe- 
ther enures to heirs of grantee—Board’s Standing 
Order 52 (2). 
An inam title-deed issued by Government ran as 
‘follows :—“The inam is now confirmed to you, your 
| representatives and assigns, to hold or dispose of as 
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you or they think proper". The grantee was dead on 
the date of grant, and the question was whether‘the 
grant enured for the benefit of the heirs of the 
grantee: 

Held, that having regard to the Board's Standing 
Order 52 (2), the wor ds : ‘representatives and assigns” 
should not be interpreted as mere words of limitation 
but as effective to secure the grant to the- heira oi 
the deceased grantee. [p. 322, cal. E E 


Second appeal against a decree JAH 
Oourt of the Additional Subordinate Judge, 
Vizagapatam, in A. 8. No. 112 of 1942 (A. S. 
No. 309 of 1920, on the file of the District 
Court and A, S. Nu. 161 of 1920 of the Sub- 
Court), preferred against that of the Court 
of the District Munsif, Vizagapatam, in O. 
S. No. 83 of 1918. 

Mr. C. Rama Rao, for the Appellants, ` 

Mr. Y. Suryanarayana, for the Respond- 

ents. 

JUDGMENT.—The plaintiffs are the 
nearest heirs of one Venkataraju in whose 
favour (with others) three inam title-deeds 
were issued in 1906 and 1907. Both the 
lower Courts have found that as Venkata- 
raju was dead on the day on which thesa 
title-deeds were issued, he obtained uo right 
to the suit property, and, therefore, the 
plaintiffs as his heirs have got no right. 

The title-deed runs as follows: “Titles 
deed granted to (1) Devaguptapu Subbara- 
yudu, (2) Devaguptapu Chendramma, (3) 
Devaguptapu Venkatajaru and four others 
as per register,” and it recites, 

“The inam is now confirmed to you, your 
representatives and assigns, to hold or 
dispose of as you or they think proper.” 

The question at issue is whether this is a 
grant to Venkataraju and his representa- 
tives and assigns,.or whether these words 
are words of mere limitation as contended ` 
for by the respondent. The treatment of 
such words as being words of limitation ig 
a legal technicality and the question is, 
whether the Government in issuing this 
deed intended to adopt this technicality or 
whether they intended to use the words in 
their ordinary meaning. The words are, no 
doubt, ambiguous; therefore, I think, it is 
relevant to refer to the Board's Standing 
Order 52 (2) which deals with this ques- 
tion. There it is laid down, 

“In case-of the death of the holder of an 
enfranchised inam before the actual delivery 
to him of the title-deed, the deed should, in 
the first place, be entrusted to the Revenue 
Authorities for safe custody. The Collector 
should make inquiry as to who is the party 
entitled, as heir of the deceased, to receive 
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the deed, and is enjoined to hand it over, 
exactly as received, to the heir of the deceas- 
ed,” If these words were words of mere limi- 
tation, the grant. to the deceased would fail, 
and if it was intended to give a fresh grant 
to the heirs, it would be necessary to issue 
a grant afresh in their name. . Inasmuch 
as the Government have declared that that 
is not the procedure to be adopted, I think 
it is clear that these words are not mere 
words of limitation but are effective to 
secure the grant to the heirs of the deceased 
grantee, which is the intention of Govern- 
ment as expressed in the above Board's 
Standing Order. That being so, the plaint- 
iffa are entitled to the properties covered 
by the grant. 

A question is raised by the respondent as 

to the non-joinder of. parties, but under 
Ö. I, r. 13, ©. P. C., this should have been 
raised in the Trial Court and must now be 
deemed to have been waived. 
_ As the lower Appellate Court has not 
recorded any finding on the other issues in 
this suit, this decree must be set aside and 
the appeal remanded for disposal on the 
other issues. Costs will abide the result. 

Stamp fee on the appeal memo. will be 
tefunded to the appellant. 


VON. V. 


Appeal remanded, 
N. BH. : 
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LAHORE HIGH COURT. 
First Givin Appear No. 2546 or 1921. 
July 4, 1925. . 
Present :—Mr. Justice Abdul Raoof and 
Mr. Justice Addison | 
PUNJAB COMMERCIAL SYNDICATE 
AND ANOTHER—PLaInTIFFS—APPELLANTS 
VeTSUs , 
“PUNJAB CO-OPERATIVE BANK, Lr, 
IN LIQUIDATION AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
Fraud—Particulars--Ex parte decree, suit to set 
aside—F raud, proof of. 
“When fraud is charged against a party, the person 
pleading the fraud must set forth the particulars of 
the fraud which he alleges. [p. 324, col. 2.] 
An ex parte decree cannot be re-opened except on 
the ground of fraud as an extrinsic collateral fact 
` vitiating the proceedings in which the decree was 
obtained. It is not sufficient to allege that it was ob- 
tained on a false claim. [p. 325, col. 2.] 
Before anew parte decres can be vacated on the 
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ground of fraud, it must be established that the decree 
was the result of fraud directed against the person who 
seeks to set it aside. [p. 326, col. 1.] i 


First appeal from a decree of the Senior 
Subordinate Judge, Rawalpindi, dated the 
2nd July 1921. 

Dr. Nand Laland Mr. Amolak Ram, for 
the Appellants. 

Messrs. M. S. Bhagat and Amar Nath 
Chopra, for the Respondents. 


JUDGMENT.—Onthe 4th October 1917 
the Punjab Co-operative Bank in liquida- 
tion filed a suit for Rs. 27,950-15-) against 
Baldeo Dag and his three brothers. It was 
alleged that the defendants and their father, 
Kishan Chand, who died about 1909, con- 
stituted a joint Hindu family, which also 
carried on contract work and a brick kiln 
business under the name of Kishan Chand 
and sons. On the father’s death the eldest 
son, Baldeo Das, became the manager of 
the joint family and the business carried 
on by it and in that capacity executed on 
the llth October 1911 two promissory notes 


“in favour of ‘the plaintiff Bank, one for 


Rs. 16,300 with interest at 9 per cent. per 
annum and one for Rs. 3,700 with interest 
at li annas per cent. per-mensem, and for 
the second promissory note (para. 4 of the 
plaint) deposited two sale-deeds of land by 
way of equitable mortgage. In para. 10 
of the plaint, however, it was prayed that 
a deeree for the full sum claimed should 
be passed against the mortgaged property 
as well as against the other property of 
the defendants and against them person- 
ally. There was thus a contradiction be- 
tween the two paragraphs of the plaint, 
quoted above, in one place the allegation 
being that there was an equitable mort- 
gage ofland only as regards the second 
and smaller promissory note, while at the 
end the claim was that the total amount 
sued for should be a charge on the land 
in question: During the pendency of the 
suit, Thakar Das, who used to be the 
manager ofthe Bank before it went into 
liquidation, was examined as P. W. No. 3 
on the 7th March 1918. He deposed that 
the title deeds were handed over to the 
Bank when Rs. 2,000 were given to Baldeo 
Das, on the 21st October 1408, long before 
the promissory notes were taken. At that 
time the total advances made amounted to 
Rs. 12,200. He further said that the title« 
deeds were to be security for the whole 
lean advanced. The words “up to date". 
in the English record after “advanced” dg 
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not occur in the vernacular record. The 
proceedings were ex parte throughout 
against Baldeo Das, but the suit was con- 


tested by his three brothers, who finally 


entered into a compromise with the plaintiff 
Bank on the 7th April 1919. By this com- 
promise the Bank gave up its claim against 
the three brothers while the brothers ad- 
. mitted that the decretal amount would be 
a charge on the 17 kanals 4 marlas of land 
in question which was Baldeo Das’s self- 
` acquired property and which was under 
equitable mortgage with the Bank and that 
his other self-acquired property including his 
_ shares in the plaintiff Bank and his one- 
fourth share of the ancestral property would 
also be liable. As against this, the plaintiff 
Bank admitted that the three brothers 
were not joint with Baldeo Das, and that 
their share in the ancestral property would, 
therefore, not be liable and that the suit 
_ as against them should be dismissed. After 
this compromise, a decree was passed ex 
parte against Baldeo Das, and by that decree 
a charge was created on the land in ques- 
tion. As the presumption was that all four 
brothers were joint, it is obvious that prima 
facie the compromise was to the advant- 
age of all the parties. 

“In the meantime, the Punjab Commercial 
Syndicate and Krishan Lal filed a suit on 
the 6th May 1918 against’ Baldeo Das 
and his three brothérs for Rs. 27,000. 
The dealings in this case also had been 
by Baldeo Das who did not appear, but 
the suit was contested by his three brothers. 
The Syndicate compromised with them on 
the 18th July 191y in exactly similar terms to 
those entered into by them with the Punjab 
Co-operative Bank except that there was 
no charge upon any land, as there was no 
mortgage. The three brothers admitted that 
Baldeo Das’s one-fourth share of the an- 
cestral property and his self-acquired pro- 
perty should be liable while a list of the 
known ancestral property was given. In 
_ return for this the Syndicate released the 
three brothers and their shares of the an- 
cestral property from liability and obtain- 
ed an ex parte decree against Balaso Das 
only. 

Then on the 24th February 1920, the 
above named Syndicate and Krishan Lal 

sued the above-named Bank along. with 
‘Baldeo Das and his three brothers for a 
declaration that the words “against the 
land mortgaged measuring about 17 kanals“ 
in the decree obtained by the Bank in 
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‘accordance with the compromise of the 
7th. April 19:9 should not affect the Syndi- 
cate, that wasto say, that the said land 
was not mortgaged with the Bank for the 
amount of their decree, and that the 
Syndicate could also execute its decree 
against the said land. It was mentioned in 
the plaint that according to para. 4 of the 
Bank's plaint (as already described) it was 
only alleged that there was an equitable 


_mortgage of the land as regards the smaller 


promissory note of Rs. 3,700, but it was 
not mentioned that in para. 10 of the Bank’s- 
plaint it was prayed that the whole sum 
sued for should be a charge on the land. 
After alluding to the compromise of the 
7th April 1919, it was stated that in accord- 
ance with it the Bank by fraud obtained 
a decree for Rs. 27,950-15-9 against Baldeo 
Das on the condition that he should be 
personally liable, and that the decretal 
‘amount should form a charge onthe land 


` in question. In this way the other defend- 


ants, that is, Baldeo Das’s brothers, got 
themselves absolved from liability; while 
in reality the land was not mortgaged with 
the Bank and neither the whole amount | 
claimed nor any part of it was a charge 
on the land. It was further alleged that 
Baldeo Das’s brothers entered into a com- 
promise affecting their brother to which 
he was not a party, and inserted therein con- 
ditions affecting him whereas they had no’ 
power to make a compromise encumbering 
the land in question. The plaintiff Syndi- 
cate, therefore, claimed that they as 
decree-holders were also entitled to execute ` 
their decree against this land. These are 
the only allegations i inthe plaint. This suit 
has been dismissed and it is an appeal from 
its dismissal, which is now before us. 

The defendant-Bank raised. several pre- 
liminary questions and also pleaded that 
there was no fraud, as the land was mortgag- 
ed with them for the debt due to the Bank. 
The plaintiff Syndicate in their replication 
stated that they could bring the suit as they 


‘suffered under the decree in question and 


that they had a cause of action because tha 
Bank had obtained their decree by fraud 
and collusion, No attempt was made fur- 
ther to define what the fraud and collusion 
was. 

The Senior Subordinate J udge, who tried 
the case, held inter alia that, as the’ money 
realised by the sale of the disputed land 
was lying in Court, a suit for a mere de- 
claration lay because the effect of a decreg 
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if given, would be to allow the Syndicate a 
rateable distribution in the net assets; that 
s. 73, C. P. C., did not bar the suit; and 
that the decree which was attacked could 
only be avoided if there had been a fraud 
(a) either upon the Court or (b) upon the 
defendants in that case in the conduct 
of the proceedings as an extrinsic collater- 
al act or (c) unless there had been fraud- 
ulent collusion directed against the alleged 
injured creditor, 

On the issues of the merits, he held that 
the fraud alleged in the pleadings was that 
no land was in reality hypothecated with 
the Bank and that the defendants other than 
Baldeo Das, who was absent, colluded with 
the Bank to charge the land in order to ex- 
tricate themselves from liability. He fur- 
ther held that there was no fraudulent col- 
lusion of this nature and that,in any case, 
if Baldeo Das’s brothers did agree to the 
charge on the landin consideration of the 
claim being given up against them, this 
would not give the plaintiff-Syndicate a 
cause of action, asit was necessary for them 
to show thatthe fraud was directed against 
them. He also held that there was no alle- 
gation in the pleadings that any fraud 
was directed against the plaintiff-Syndi- 
cate and that if there had been, there 
was no evidence to support it. Lastly, he 
held that it was not alleged in the plaint 
that there was any fraud on the Court, and 
that, in any case, no fraud upon the Court 
had been made out. 


.’ The grounds of appeal are somewhat 


diffuse.. Grounds Nos. 1, 5, 8,9,10,11 and 12 
are of a general nature and require no dis- 
cussion. In ground No. 13 it was prayed that 
the distribution of the proceeds ofthe sale 
of the land should be stayed pending 
the decision of the appeal. This was not 
done so that the money must have been 
paid tothe Bank. The other grounds taken 
amount to this (1) that there was a fraud 
upon the Court [ground No. 2 (a)] and (2) 
that there was a fraud directed against the 
plaintiffs-appellants[ground No. 2(6)], in that 
the compromise was designed with intent to 
defeat their claim [ground No. 2 (c)], their 
suit being then pending (ground No. 7), 
while (3) grounds Nos.3,4 and 6 go on to 
state that none of the land in suit was mort- 
gaged by Baldeo Das with the Bank and 
that para. (4) of the Bank’s plaint showed 
that in,any case the hypothecation was only 
‘as regards the promissory note of Rs. 3,700, 
and that the decree was (therefore) obtain- 
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‘ed by fraud by the Bank in collusion with 


Baldeo Das’s brothers. 

It has been held by their Lordships of 
the Privy Gouncilin Gunga NarainGupta v. 
Filuckram Chowdhry (1) that when fraud 
is charged against the defendants, it is an 
acknowledged rule of pleading that the 
plaintiff mustset forth the particulars of the 
fraud which he alleges. Now in the pre- 
sent case, if the pleadings are looked at, the 


.only fraud alleged is that Baldeo Das's bro- 


thers and the Bank. colluded together to 
obtain for the Bank a charge upon the dis- 
puted land which in reality was not mort- 
gaged with them, this having been done in 
order that the brothers should escape liabi- 
lity. This is the best possible statement 
of the appellants' case. There is no allega- 
tion that there was a fraud upon the Court 
or directed towards the Syndicate though 
it is noted in the pleadings that the Syndi- 
cate was adversely affected by the decree in 
question but nothing more and that they for 
this reason had a cause of action. We would, ` 
therefore, hold that the appellants cannot 
be allowed to go beyond their own state- 
ment of their case, though, as we have heard 
appellants’ Counsel on all the grounds of 
appeal, we think it will be the lest course 
to record our findings on all the points 
raised. i 

The case for the appellants, therefore, was 
that the Bank cbtained their ex parte decree 
with a charge on the disputedland against 
Baldeo Das by fraud in that, in reality, 
the land was not mortgaged with the Bank 
but Baldeo Das’s brothers admitted that it 
was mortgaged and that it was their bro- 
ther’s self-acquired property in return for 
the Bank’s releasing them from Jiabilily as 
members of a joint Hindu family with him, 
In order “to establish their case, the appel- 
lants relied on the record of the previous 
case and examined two witnesses, The first 
witness was Lajpat Rai, one of Baldeo Das's 
brothers. He denied that there was any talk 
at the time of the compromise to the effect 
that the decree should be made a charge on 
the disputed land in case other creditors 
shouldstep in. It was not even mentioned 
at that time that there were other creditors. 
Though he and his two brothers, who con- 
tested the suit with him, disputed the hypo» 
thecation in their written statement, they. 
admitted it later, he explained, when the 
sale-deeds were produced by the Bank and 


(1) 150. 533; 15 I. A, 119; 12 Ind. Jur. 254; 5 Sar, P, 
O. J, 168; 7 Ind, Dec, (N. 8.) 989 (P. 0.)., 
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Thakar Das made his a eee as a wit- 
ness, The second witness knew- nothing 


about the transaction. No further attempt . 


_ was made to prove that the land in question 
was not hypothecated with the Bank or 
what the fraud was. The appellants’ oral 
evidence was thus in favour of the Bank 
and against the appellants, whatever the 
fraud alleged be considered to be. This 
leaves to be considered only the circumstan- 
ces. In connection with them appellants’ 
Counsel laid great stress on para 4of the 
Bank’s plaint,and the fact that the Syndi- 
cate's suit was then pending. He also com- 
mented at great length on the statemeat of 
Thakar Das, P. W. No. 3, in the Bank’s 
‘suit, and stated that it was not sufficient to 
enable the Court to passan ex parte decree 
in f.vour of the Bank against Baldeo Das. 
All this, however, amounts to little or 
nothing. At the time the Bank’s suit was 
filed, it was in liquidation and ita officials 
were dispersed. This might easily account 
for the statement in para. 4 of its plaint, 
which was contradicted by para. 10. The 
compromise in question might well have 
been entered into by the Bank and Baldeo 
Das's brothers, even if there had been no 
other creditor. Thera was a presumption 
against the brothers that they were joint 
with Baldeo Das. At the same time the 
contest was delaying the Bank from realis- 
ing its debt. The brothers had seen that 
the title-deeds were produced by the 
Bank and they had heard the statement 
of Thakar Das, who used to be its manager, 
to the effect that the title-deeds were 
deposited as a cover for the whole loan in 
1903. It was thus quite reasonable on 
their part to admit that the land in dis- 
pute was the self-acquired property of 
Baldeo Das and was mortgaged with the 
Bank and that they had no concern with it, 
in returnforthe Bank giving up its claim 
against them. The Bank gained even more 
than that; for the brothers also admitted 
that Baldeo Das had a one-fourth share in 
the joint ancestral property and that the 
shares of the Bank held by him were his 
self-acquired property and not family pro- 
perty. In this way the brothers were 
estopping themselves from denying these 
facts in the subsequent execution proceed- 
ings, From these circumstances combined 
with the fact that the appellants have not 
even tried to establish that there was not 

“an equitable mortgage with the Bank, it is 
impossible to draw the deduction that the 


.as to there being a -charge on the land) 
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Bank and the brothers of Baldeo Das 
colluded together to defraud Baldeo Dag 
or to obtain a fraudulent charge on the 
disputed land for the Bank. There was an 
eminently reasonable compromise entered 
into between them and thereafter the 
Oourt, with the record and the evidence 
before it, passed the ex parte decree in 
question against Baldeo Das and, on the 
basis of the compromise, dismissed the 
suit against his brothers. The mere fact- 
that the appellants’ suit was pending, does 
not make such a fair compromise appear 
even suspicious. As the alleged fraud was 
not established the suit was properly dis- 
missed on this ground alone. 

We would gofurther and hold that the 
present suit did not lieon the allegation of 
fraud made. It has been held in Janki 
Kuer v. Mahabir Singh (2), that an ex parte 
decree cannot be re-opened except on the 
ground of fraud as an extrinsic collateral 
fact vitiating the proceedings in which tha 
decree was obtained and it is not sufficient 
to allege that it was obtained on a false 
claim. Even if an ex parte decree is ob- 
tained on perjured evidence, it cannot be 
set aside on that ground, Kripasindhu 
Panigrahi v. Nandu Charan Panigrahi (3). 
The following passage from Venkatarama 
Aiyar v. South Indian Bank, Limited (4) 
may be quoted in extenso:— 

- “The passages relied upon in the books 
referred to above lay stress on the fact that 
a fraud practised on the debtor is not itself 
any ground for interference by third par- 
ties. The defendant holds a decree which 
finally determines that the relation of 
creditor and debtor exists between him and 
his judgment-debtors and which is conclu- 
sive as to the amount of the debt as be- 
tween the parties (and in the present case, 
The plaintiffs have failed to establish fraud 
or collusion against themselves. In these . 
circumstances [think the principle of the 
decision aboye referred to applies, and the 
plaintiffs are not entitled to attack the 


.decree by showing thatit is not based on 


a real debt.” : 

It follows from this that it was necessary 
for the appellants to allege that there was 
collusion directed against themselves and 


(2) 58 Ind. Cas. 317; 2 U. P. L. R. (Pat) 242. 
(3) 56 Ind. Cas. 606; 1 P. L. T. 208. 

(4) 55 Ind. Cas. 452; 43 M. 381 at p. 389; 27 M, L, 
n 66; 38 M. L. J. 108; 11 L. W. 81; (1920) M. W.N. . 
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this they did not do, Their suit failed on 
this ground also. 


Even if it be taken that the allegations _ 


in the pleadings amount to an averment of 
fraud directed against the appellants, it 
is obvious from the above discussion that 
there is no evidence of any such fraud or 
collusion. It is unnecessary to go over the 
same ground again as it has been shown 
that the compromise complained of would 
have been a fair and reasonable compromise 
as between the Bank and Baldeo Das's 
brothers, even if the appellants’ suit had 
not then been pending, The burden was, 
therefore, heavy upon the appellants to 
establish that it was the result of collusion 
to injure them. The evidence led by the 
appellants did not help them. It has not 
been shown that the land was in fact not 
hypothecated with the Bank. It does not 
affect the case that the result was detriment- 
al to the present appellants, though it 
must be noted that there is no evidence on 
the record to show that it was detrimental 
to their interests and that they could not 
execute their decree in full otherwise. 
` Fraud and collusion against the appellants 
were not alleged nor have they been made 
out. 

Obviously there was no fraud on the 
Court. That also was not alleged in the 
pleadings. The ex parte decree against 
Baldeo Das was, passed on evidence. It 
would not matter if that evidence was in- 
sufficient, or if the decree was obtained on 
perjured evidence. Before the decree could 
be vacated, it would have to be established 
that it was the result of collusion and fraud 
directed against the appellants. As to 
this there is neither direct nor indirect 
evidence. 

We dismiss the appeal with costs. 

-Z. K. Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FxoM APPELLATE ORDER No. 267 
oF 1923. 

April 16, 1924, 
Present :-—Mr. ora Das and Mr. Justice 
ass. 
BAIJNATH SINGH AND OTHERS— 
APPELLANTS 
‘ versus 
HARI PRASAD BAL—RESPONDENT. 
Civil Procedure Code (Act V of 1908), ss. 11, 42, 
0. XXI, rr. 66, 100—Mortgage decree- -Execution of 
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decree—Application to be made party, rejection of- 
Sale—Application for order declaring non-liability to 
eviction, maintainability of —Res judicata. ` 
In execution of a mortgage decree, a pusine mort- 
gagee, whohad been made a pro forma defendant in 
the suit, applied to be made a party to the execution ~ 
proceedings and to have a notice under r. 66 of 
XI, G. P. C., issued tohim. This application 
was rejected and the applicant did not appeal against 


. the order of rejection. After the sale had taken plage, 


he made an application for an order declaring that he 
was not liable to eviction inasmuch as no notice under 
O. XXI, r. 66 had been issued to him: er. 

Held, (1) that the second application was not main- 
tainable ; [p. 326, col. 2.] h : 

(2) that, in any case, the question raised in the 
second application was res judicata by virtue of the 
order rejecting the first application. [p. 327, col.1.] , 

. Appeal against an order of the District 
Judge, Gaya, dated the 4th August 1923, con- 
firming that of the Subordinate Judge, Gaya, . 
dated the 14th April 1923. 

Mr. S. N. Ray, for the Appellants. — 

Messrs. Shiveswar Dayal and Brij Kishore 
Prasad, for the Respondent. 


JUDGMENT. 

Das, J.—I am clearly of opinion that 
the ‘application, in the form in which it was 
presented, was not maintainable, and that 
the Courts below should have refused it. It 
was urged before us that the application was 
one under s. 47; but what was the question 
that the Courts had to try? The question was 
whether, not having been made a party to 
the execution proceedings, the respondent 
was bound bya- sale held in his absence. 
But this is precisely the question which he 
raised in his application of the llith Sep- 
tember 1922. TheCourt held that he was 
a pro forma defendant and was not entitled 
to a notice underO XXI,r. 66. I think 
the decision of the Court was wrong. But 
the applicant was satisfied with the order, 
and did not prefer an appeal therefrom, 
The sale has now taken place, and he ap- 
plies for an order that he is not liable to be 
evicted inasmuch as notice under O. XXI, 
r. 66 was not served on him.. The Courts 
below have acceded to his application, and, 
as a result of their oiders, the applicant 


_in effect becomes the owner of the proper-. 


ties, though he was a puisne mortgagee and 
failed to redeem the prior mortgage. | 
If his present application is to be regard- 
ed as an application under s. 47, the appli- 
cation of the llth September 1922 was 
equally an application under s. 47. If that 
be so, then the order passed on the appli- 
cation of the llth September 1922 operates 
as res judicata, and it is not open to the 


applicant to re-agitate the question whether 
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he was entitled to notice of execution. In 
order to succeed in the present application, 
theapplicant must establish that he was 


éntitled to notice under O. XXI, r. 66; but, 


this question he cannot raise having regard 
to the order of the Court on his application 
of the 11th September 1922. 

It was next urged that the application 
was one under O. XXI, r. 100. But r. 100 
applies to a case where a person other than 
the judgment-debtor is dispossessed of im- 
moveable property; but here the applicant 
is the judgment-debtor, and so far as we 
are infornied, he has not’ been dispossessed 
of the property yet. 

Lastly, it was contended that the appli- 
cation was one substantially under O. XXI, 
r. 90; but itis sufficient to point out that 
there is no complaint here of a material 
eee wary in publishing or conducting the 
sale. 

There was no merit whatever in the appli- 
eation, and the Courts below should not 
have stretched the law to give the appli- 
cant the status of anowner. He is a puisne 
mortgagee and a decree was fairly and pro- 
perly obtained against him. He failed to 
redeem within the time fixed by the decree. 
He has made no attempt to satisfy the 
mortgage decree; and the position now 
taken up by himisone of absolute techni- 
eality, namely, that he should have been 
served with notice under O. XXI, r. 66 of 
the Code. The technical objection may be 
met by the technical reply that this is 
precisely the issue which he raised in his 
application of the llth September 1922, and 
that the order passed on that application 
operates as res judicata between the parties. 

I would allow this appeal, set aside the 
orders passed in the Courts below, and 
dismiss the application with costs in all the 
Courts. 

Ross, J.--I agree. 


Z. K, Appeal allowed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
_APPEAL FROM APPELLaTE Deorns No. 497° 
. + OF 1922. 
October 29, 1923. 
Present :—Mr. Hallifax, A. J. C. 
TUKARAM—Dsrenpant No. 2—APPELLANT 
: versus 
CHINTARAM—P tatntire—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 100—Appeal, 
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second —F'inding of fact—Question for trial not under- 
stood, effect of. 

A finding of fact cannot be disturbed in second 
appeal, provided the facts found by the lower Appel- . 
late Court are relevant and the fndingis based on 
evidence proper for consideration. p 329, col. 1] 

It is not necessary that the whole of the evidence 
given in the case should have been considered in the 
lower Appellate Court and still less that every part 
of it should have been mentioned in the judgment; 
interference is not justified by an apparent omission 
to consider some material part or even the main part 
of it, Where, however, the lower Appellate Court has 
entirely misunderstood the question it had to try, its 
finding cannot be upheld in second appeal. [ibid.] 


Appeal against a decree of the Addi- 
tional District Judge, Bhandara, dated the 
22nd of July 1922, reversing that of the 
Second Munsif, Bhandara, dated the 27th 
of March 1922. : 

Mr. V. R. Pandit, R. B., for the Appellant. 

Mr. D.T. Mangalmurti, for the Respond- 
ent. : 


JUDGMENT.—The plaintiff Chinta- 
ram and the two defendants Vithoba and 
Tukaram all belong to the Kalar caste. The 
first two live in Warad and the third in 
Borgaon, which is not far away, and they 
appear to be the sons of three brothers, The 
plaintiff alleged that bya registered sale- 
deed, dated the 3rdof February 1921, Raghu- 
nath, the father of Vithoba, sold him for 
Rs. 156 his absolute occupancy holding con- 
sisting of field No. 420/4 (45) and field 
No. 423-9 (90) and that in the following © 
Mrig, that is to say the second fortnight of 
June, the two defendants ousted him from 
the larger field No, 423/9. Raghunath, it 
appears, died in April of that year. Chin- 
taram further stated that he had lost the |, 
original sale-deed, but gave no details. in 
the plaint of the time or manner of the loss. - 
In the appellate judgment it is incorrectly 
stated that the allegation in the plaint was 
that the loss occurred in what the learned . 
Additional District Judge in his judgment 
calls the “month of Mrig” The same term 
is uséd in the plaint, but in reference to 
another event. e ; 

Stripped of irrelevancies the version 
of the facts really put forward by the 
defendants was as follows: There was a 


_ decree for Rs. 67-12-0° against Raghunath | 


and he was otherwise deeply indebted. He, 
therefore, arranged to execute a bogus sale ` 
deed in favour of the plaintiff. For pay- 
ment of the decree he borrowed Rs. 52, from 
the plaintiff Chintaram, and executed the 
sale-deed for Rs. 156, the balance being 
untruly entered in the deed as due for prè- 
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vious loans, There was never any intention 
of making any real sale and no considera- 
tion was paid excepting the Rs. 52, nor was 
possession of either field ever given to the 
ostensible purchaser. But after Raghu- 
nath’s death Chintaram showed signs of 
treating the sale-deed as a genuine and 
valid document, and so the matter was dis- 
cussed in the presence of others on the 13th 
of Junt, though no formal panchayat was 
convened. As a result of that discussion 
Chintaram agreed that inasmuch as he had 
actually paid only the Rs, 52, which had 
been given to Raghunath in cash when the 
“document was registered and as this was 
‘just a third of the whole stated considera- 
-tion of the sale-deed, he should be given 
` only the smaller of the two fields, which is 
- just half the size of the other, and the 
“Jatter should remain with Vithoba. Chinta- 
ram himself recorded a note of this agree- 
. ment on the back ofthe sale-deed. At the 
‘game time and place the first defendant 
. Vithoba executed a document leasing the 
. larger field for one year to the second 
- defendant Tukaram, which Chintaram also 
. signed as an attesting witness. Later, 
that is on the 16th of October 1921, the 
. lease to Tukaram was converted into a sale 
_by a registered document, 


. The defendants in their pleadings denied 
_knowledge of the execution of the 
: sale-deed by Raghunath, and in almost the 
same breath made their allegations of what 
was done about it at the panchayat. They 
also pleaded that secondary evidence of 
“its existence and contents could not be 
given for the reason that it was not lost but 
intentionally suppressed, for the purpose 
_of concealing Ohintaram’s own endorse- 
menton it. It dees not appear to have struck 
‘any body that the allegations in regard 
to that endorsement are not only an admis- 
‘sion but an ‘affirmation of the existence and 
execution and contents of the document 
‘and that those matters require no further 
proof. Much argument seems to have been 
‘wasted on this point, different views being 
taken in the two Courts below, and the 
petition of appeal here challenges that of 
‘the lower Appellate Court. 


_ The plaintiff was apparently unable 
to deny his signature on the lease of the 
13th of June 1921 He, however, “denied” 
„the document, whatever that may mean 
. when it is coupled with an admission that 
‘as far as he knows it was executed and 
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that he signed it himself as an attesting 
witness, The latter admission, however, is 
qualified by the statement that Vithoba 
represented to him that the document was 
to be alease of some other field, and he 
signed it when only the first two lines had 
been written and then went away. It was 
then urged at considerable length that 
neither the lease nor the sale to Tukaram 
could convey, any title, as they were both 
subsequent to the sale to the plaintiff, and 
the legality of the “award” of the panchayat 
was alsoimpeached. Neither the lease nor 
the sale was pleaded as a basis of any title, 
nor was there any allegation of an arbitra- 
tion or an award : all three matters were put 
in merely as evidence in support of the al- 
legation that on the 13th of June 1921 the 
plaintiff agreed that the larger field should 
be retained by Vithoba and the smaller one 
given to him and that no more of the con- 
sideration of the sale was to be paid by him 
than he had already paid. His pleadings 
ended with a statement that the loss of the 
sale-deed occurred “about the time of Mrig” 
during a journey from Warad to Bhandara. 
On those pleadings and the evidence 
adduced by the parties the suit was dismiss- 
ed in the first Court on the finding that. 
loss of the original sale-deed had not 
been proved and, therefore, secondary evi- 
dence of its existence and contents could 
not be given. This decree was set aside in 
appeal on the following findings, stated as 
far as possible in the learned Additional 
District Judge's own words. He held “that 
the original sale-deed is lost and that sec- 
ondary evidence is admissible in evidence 
to prove the same,” and further that, in the 
absence of rebutting evidence, the second- 
ary evidence adduced by the plaintiff 
proved “that the sale-deed was for con- 
sideration and that it was not nominal.” It 
is next found that there was no arbitration 
and no award, and “the whole story about 
the panchayat and the award is false and 
untrue”. There is a complete avoidance 
ofa finding on the question whether ‘the 
plaintiff signed the lease of the 13th of 
June 1921 with knowledge of its contents or 
signed it under the impression that it was 
to bea lease cf other land when only the 
first two lines had been written. All there 
isonthis pointis a finding that there is 
nothing to show that the attestation of the . 
document by the plaintiff induced the 
lessee Tukaram to believe that the field’. 
belonged to his lessor Vithoba, and “the 
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attestation in question does not, therefore, 
operate asan estoppel.” 

It was laid down by the Privy Council 
in Durga Chowdhrani v. Jewahir Singh 
Chowdhri (1), that an erroneous finding of 
fact, however gross or inexcusable the error 
may be, cannot be made the basis of a 
second appeal. Such findings of fact as 
there are in the judgment of the lower 
Appellate Court cannot be described as 
‘anything less than gross and inexcusable 
errors, and it would seem that in writing 
that judgment the learned Judge was fitting 
the material to a predetermined result, not 
working on it to its natural result. That is 
an entirely wrong method and one bound to 
lead to error, however unconsciously it may 
be adopted. . 

But I would be precluded from disturb- 
ing the findings of fact in the judgment of 
the lowerAppellate Court, however strongly 
Imight think they were opposed to any 

“ really sane view of the evidence, provided 
the facts found were relevant and the find- 
ings were based on evidence proper for con- 

- sideration. It is not necessary that the 
whole of the evidence given in the case 
should have been considered in the lower 
Appellate Court and still less that every part 
of it should have been mentioned in the 
judgment; interference is not justified by an 

apparent omission to consider some material 
part or even the main part of it. The pro- 
Position that it isso justified has, however, 
been accepted in this Court till it bas þe- 
come an established practice, and it is enun- 
ciated in several published rulings among 

‘which I need only mention my own in 
kaoji v. Warlu (2), though that proposition 

` was very definitely rejected by the Privy 
Council in the case mentioned, which was 
an appeal from a judgment of this Court. 
It was followed by Ismay, J. C. in Tanto v. 
Gajadhar (3), but since then appears to have 
dropped out ofsight. ` 

It has been suggested that their Lord- 
ships did not lay down any such strict rule 
in that case. There can be little doubt 
about that, from the remarks in the judg- 
ment on the Calcutta case of Futtehma 
Begum v. Mohammad Ausur (4) and the 
Allahabad case of Nivath Singh v. Bhikki 


28; 171. A. 122; 5 Sar. P. ©. J. 560; 9 Ind. 


: 91k; 18 N. L. R. 182; (1923) A. I. R. 
N. L. J. 313. 
. R. 98. 
. 309; 4 Ind. Dec. (x. s.) 855, 


oH 
cas 


TOKARAM V. OBINTARAM. 


329 


Singh (5), the views expressed in which were 
not accepted as a correct statement of the 
law. If there were any doubt it would 
be cleared by the remarks made by 
their Lordships in Shivabasava v. Sangappa 
(6), on this and another previous judgment 
of the Board in Anangamanjari Chowdhrant 
v. Tripura Sundari Chowdhrani (7). The 
same rule was also laid down negatively in 
Hemanta Kumari Debi v. Brojendro Kishore 
Roy Chowdhry (8). In Damusa v. Abdul 
Samad (9), their Lordships did uphold a 
refusal by this Court to accept concurrent 
findings of fact by the two lower Courts, 
but that refusal was based on the opinion 
that both those Courts had misconceived 
the real question they had to try. i 
Now the one question for trial in the 
present case was this: did the plaintiff 
admit on the 18th of June 1921 that only 
Rs, 52 ofthe consideration of his sale-deed 
had been paid and agree that the rest should 
remain unpaid and that Vithoba should re- 
tain the larger of the two feldsand he 
himself should take the smaller? The judg- 
ment of the lower Court does not even ap- 
proach that question, but deals, apart from 
it, with iwo at the most of the subsidiary 
issues of fact on which the answer to it 
depends. That answer must, therefore, be 
given here unders. 103 of the C. P. ©., and 
the learned Pleader for the respondént was 
unable to urge that on a proper considera- 
tion of the case the answer could be anything 
but an affirmative. i 
The appearance ofthe document of the 
18th of June 1921, in which Chintaram’s 
admitted signature appears below that of 
another attesting witness, makes his unsup- 
ported story of having signed it when: only 
the first two lines had been written even ' 
more ridiculous than it is in itself. That 
document alone is sufficient proof of the 
allegations of the defendants, which are 
otherwise well supported, and sufficient dis- 
proof of the essentially improbable story 
of the plaintiff, which is unsupported ‘except 
by his own deposition, which in most other 


(5) 7 A. 649; A. W. N. (1885) 151; 4 Ind. Dee. (N. s.) 
0 


(6) 29 B. 1; 8 C. W. N. 865; 6 Bom. L. R. 770; 1 À. 
L. J. 637; 31 I. A. 154; 8 Sar. P. O. J. 720 (P. O.). 

(7) 14 O. 740; 14 I. A. 101; 11 Ind. Jur. 350; 5 Sar. P. 
C. J. 45: 7 Ind. Dec. (x. s.) 490 (P. C.). 

(8) 17 O. 875; 17 I. A. 65; 5 Sar. P. O. J. 542; 8 Ind. 
Dec. (x. s.) 1128 (P. G.). - A 

(9) 51 Ind. Cas. 177; 15 N. b. R. 97; 17A. L.J. 
700; 37 M. L. J. 36; (1919) M. W. N. 505; 21 Bom. L. 
R. 920; 10 L. W. 310; 24 0. W.N.81; 47 C, 107; 461, 
A. 140 (P. O.) 
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respects is obviously untrue. It seems to 
me still more patent that he never lost the 
sale-deed but has intentionally suppressed 
or destroyed it, and, therefore, that it does 
bear the endorsement in his hand which 
the defendants‘allege: nosane person outside 
a Court of Justice would accept for asingle 
moment as ‘anything butan obvious and 
brazen lie his ridiculous story of the loss 
of the document, though in many Courts 
the application of wrong sfandards and 
principles has led to a very general impres- 
sion that a Judge must pretend to believe 
in the truth of what he knows to be untrue, 
and must act as ifit were true The de- 
finitions of “proved” and “disproved” ins. 3 
-of the Evidence Act are perfectly clear. 

The, decree of the lower Appellate 
Court will be set.aside and that of the first 
Court dismissing the plaintiff's suit will 
ba restored, The plaintiff- respondent will 
pay all the costs of the litigation in all three 
Courts. 


Z.K. Appeal allowed. 


ALLAHABAD HIGH COURT. 

FIRST APPEAL FROM ORDER No. 14 or 1923. 

May 28, 1924. ` 
Present —Mr. Cecil Henry Walsh, Acting 
Chief Justice, and Mr, Justice Ryves. 
Mrs. ALICE GEORGINA SKINNER— 
_PusINtTIFF—APPELLANT 
VETSUS 
ore MUKARRAM ALI KHAN— 
DEFENDANT—RtSPONDENT, 

Limitation Act (IK of 1908), Sek. I, Art. I77— 
Appeal—Death of respondent—A pplication to bring 
legal representatives on record—Limitation, 

Article 177 of Sch. I to the Limitation Act, which 
prescribes the period of limitation for an application 
to bring on the record the legal representatives of a 
deceased respondent, was ‘not in any manner affected - 
by the passing of the Amending Act XXVI of 1920. 
It was not till the Amending Act XI of 1923 was 

` passed that the period of limitation prescribed by 
Art. 177 was reduced from six months to ninety days. 

First appeal from an order of the Subordi- 
nate Judge, Muzaffarnager at Meerut. 

Messrs. B. Æ. O'Conor and Nehal Chand, 
for the Appellant. 

Messrs, Surendra Nath Sen, Girdhari Lal 
Agarwala, Panna Laland Gopi Nath Kuneru, 
for the Respondent, 


JUDGMENT.—In our opinion this 


appeal must succeed. The learned Judge ` 
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says this ingorance of the law is no excuse. 
It isa dangerous proposition, We think 
that almost any excuse for ignorance might 
be accepted under these circumstances if it 
were necessary for us to consider whether 
we ought to extend the time. But we are 
of opinion that no extention of time, or conces- 
sion of any kind, is required by the appellant, 
The difficulty has been toascertain what the 
law is. It now turns out, that the appellant 
was right and the Judge was wrong. The 
Punjab High Court, [cf. Gobind Das v. Rup 
Kishore (1)] after an exhaustive enquiry have 
ascertained that when thé Act of 1920 was 
enacted by the Government of India, the 
period provided in the appropriate column 
opposite Art. 177 was -“six months” No 
slovenly use of the word “ditto” a word which 
ought to have no place in any Statute at all, 
has anything todo with the matter. The 
period was six months. 

The Amending Act, XX VIof 1420, did not 
touch Art, 177, Therefore, after the 
Amending, Act was passed; the period in the 
column, according to law, opposite Art, 
177, was still six months and that was 
actually the period provided when the ap- 
pellant put in her application on the 28th 
June. That application was well within six 
months and was, therefore, in accordance’ 
with the existing law. Subsequently in 
1323, by Act XI of 1923, the period has been 
altered to ninety days, but that was subse- 
quent to this application. The appellant was, 
therefore perfectly within her rights. 

The appeal succeeds and the matter must 
be sent back to the lower Court with direc- 


` tion tore-hear the application according to 


law. 

The appellant is entitled to her costs here 
and below. The costs in this Court will 
meade fees on the higher scale. 

Z. : Appeal allowed. 

(D 7 ‘Ind. Las. 409; 4 147 367; 6 EP L. J. 25; (1924) 
A. L. R. (L.) 65 


MADRAS HIGH COURT. 
SECOND Civin APPEAL No. 408 or 1923. 
September 16, 1925. 
Present:—Mr. Justice Viswanatha Sastry. 
ALAPATI RAMAS WAMI—PLaINnTIFF— 
APPELLANT 


: versus : 
DASARI VENKATARANAYANA— 
. DEFsNDANT— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. VI, r. 17— 


{92 I. 0, 1926) 
Flat, amendment of—-Cause of action, date of, change 


TN plaint should be allowed to be amended so as 
to change the cause of action; but an amendment to 
change the date when the cause of action was stated 
in the plaint to have arisen ought to be allowed, even 
though the effect of so doing would be to deprive the 
defendant of a plea of limitation. [p. 331, col. 2.] 

Sevugan Chetty v. Krishna Aiyangar, 13 Ind. Cas. 
268; 36 M. 378; 10 M. L. T. 557; 22 M. L. J. 139, relied 


on. 

“Balkaran Upadhya v. Gaya Din Kalwar, 24 Ind. 

Cas. 255; 36 A. 370; 12 A. L. J. 635, distinguished. 
Second appeal againsta decree of the 

District Court, Guntur, in A. S. No. 332 

of 1921, preferred against that of the 

Court of the District Munsif, Tenali, in 

. 0. S. No. 804 of 1920. 

Mr. B. Somayya, for the Appellant. 

Mr. N. Rama Rao, for the Respondent. 


JUDGMENT.—Second appeal by 
plaintiff against the decree of the District 
Judge of Guntur in A. S. No 332 of 1920. 

The question to be considered in this 
appeal is one of limitation, and the facts are 
as follows:—The defendant executed a 
hypothecation bond Ex. A on 10th October 
1917. Under this bond a sum of Rs. 2,000, 
was due to the plaintiff and the defendant 
undertook to deliver 71 candies of paddy 
every year for a period of eight-years. The 
paddy was deliverable on Pushya Bahula 
30th of every year, and in case default was 
made in the delivery of the paddy, the de- 

. fendant, made himself liable to pay the 
market value of the paddy in Ponnur market 
on the 30th Phalguna Bahula of the same 
year. There is also a provision in the bond 
to the effect that in case the first instalment 


was not fully paid, the last instalment also 


became due and thatin case the second iùn- 
stalment was not paid the seventh instalment 
also became due; and soon. For the first 
instalment a small quantity of paddy had 
been delivered; and on 20th November 
1918 the plaintiff instituted a suit for the 
recovery of the amount due with respect to 
the first and eighth instalments. The plaint 
in this suit was returned for presentation 
to the proper Court on 24th February 1919, 
and it was presented in the District Munsif's 
Court of Baptla on: 26th February 1919. 
_ The present suit out of which this second 
appeal arises was in respect of the second 
and seventh instalments. 
tentions urged was that the suit was barred 
under O. II, r. 2 of the ©. P. ©. Both the 
Courts below upheld this contention and 
dismissed the suit. ; 

It is contended before me that the cause 
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of action in the present suit which was in- 
stituted on 3lst August 1920 did not arise 
on‘the date when the plaint for the first 
and eighth instalments was filed and that, 
even if it did arise the date of the cause of 
action was not 30th January 1919 as 
stated in the plaint, but 30th of Phalguna 
Bahula which would be about March 1919, 
For considering when the cause of action 
really arose, reference has to be made to 
Ex. A. This document recites that the 
paddy was deliverable on Pushya Bahula 
30th of every year, and that in case there 
was failure to deliver the paddy, defendant 
was to pay the value of 143 candies at the 
rate prevailing in the Ponnur market on 
Phalguna Bahula 30th. Before the parties 
went to trial, the plaintiff putin a petition to 
amend the plaint by stating that the cause of 
action arose on Phalguna Bahula 30th and 
this application was refused by both the 


‘Courts below on the ground that a change in 


the cause of action would prevent the suit 
being barred and thus deprive the defend- 
ant of his right to have the suit dismissed. 
Both the lower Courts were of opinion that 
the amendment would make a change in 
the cause of action, but this does not appear 
to me to be so. The change would be only 
in the date when the cause of action arose 
and not in the cause of action itself which 
would remain the same. The document 
distinctly provides that the value of the 
paddy as and on Phalguna Bahula 30th 
was to become payable in case the paddy 
was not delivered. For the purpose of in- 
stituting the suit the plaintiff would, there- 
fore, have to wait till Phalguna Bahula 
30th for the purpose of ascertaining the 
price on that date. It is only after as- 
certaining the price that he could have 
valued his suit and come in with his plaint. 
The cause of action remains as it was, 
namely, the failure to deliver paddy, but 
the only variation which the plaintiff wanted 
to make was as to when the cause of action 
arose. Therefore’ such an amendment 
could be allowed as laid down by this Court 
in Sevugan Chetty v. Krishna Atyangar (1). 
The Vakil for the respondent relied upon a 
ease in Balkaran Upadhya v. Gaya Din 
Kalwar (2); but all that this case lays down 
is that no amendment should be allowed 
when there is a change in the causé of action 
and not when there is a change in the date 

å) 13 aK Cas. 268; 36 M. 378; 10 M. L. T. 557; 22 


M. L.J 
(2) 2i Ind. Cas, 255; 36 A. 370; 12 A. L, J, 635, 
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when the cause of action arose. The 
grounds on which the lower Courts declin- 
ed to allow the amendment seem to me 
to be untenable; and the amendment, in 
my opinion, ought to have been: allowed. 
In this view the suit would not be barred 
by limitation. 

.Other pleas were also raised which form 
the subject-matter of Issues Nos. 2 and 3. 
No evidence was let in and no finding 
given on these issues by the Trial Court. 

The appeal is, therefore, allowed, and the 


suit is remanded to the Trial Court for. 
disposal after receiving evidence on the ' 


remaining issues. 

Costs in this Court will be paid by the 
respondents, Costs in the lower Courts 
will abide and follow the. result. 

The appellant will get refund of the 
Court-fee paid on the memorandum of 
second appeal, and in the memorandum of 
appeal to the lower Appellate Court. : 

V. N. V. Appeal allowed. 

N. H, 


ALLAHABAD HIGH COURT. 
Srconp CIVIL APPEAL No. 1285 or 1922. 
May 27, 1924, 

Present:—Mr, Justice Daniels and 

; Mr. Justice Neave. 
BHAGWATI SINGH AND otHERs— 
DeFENDANTS—APPELLANTS 
Lersus 
GURCHARAN DUBE—Puaintire 
—RESPONDENT, 

Hindu Law— Joint family—Mortgage by father to 
pay off encumbrance on property acquired by pre- 
emption, validity of. 

A mortgage of family property executed by a Hindu 
father in order to pay off an encumbrance on property 
acquired by him under a pre-emption decree, is not 
binding on the sons unless itis shown that it was for 
the benefit of the family that the encumbrance should 
be paid off by hypothecation of the family property. 

Second appeal from a decree of the Sub- 
ordinate Judge, Basti. 

Mr. Shankar Saran, for.the Appellants. 

Mr. N. Upadhia, for the Respondent. ` 

JUDGMENT.—Wethink that this ap- 
peal cannot succeed. The suit was for a 
declaration that a hypothecation bond 
exeauted by the plaintifi’s father of ancestral 
joint property was not binding on“ the 
plaintiff, not having been executed for legal 
necessity. Both the Courts have decreed the 


. 
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suit and the defendants appeal. The 
bond in question was for a sum of Rs, 177 
of which Rs. 165 was paid in discharge of 
a mortgage on certain property which the 
plaintiffs father had acquired under a pre- 
emption decree. Thedecree was given him 


- on payment of Rs. 130 which had been paid 


into Court. The pre-empted property was, 
however, subject toan encumbrance, ard 
the hypothecation bond in suit was execut- 
ed to pay off this encumbrance. Reference 
has been made to the decisions in Nathu v. 
Kundan Lal (1) and Chatur Bhuj v. Gobind 
Ram (2) which dissented from the decision 
in- Nathu v Kundan Lal (1). Neither of 
these decisions is strictly applicable. In 
these cases the question arose whether pay- 
ment ofan amount which the father was 
required to deposit under a pre-emption 
decree amounted to antecedent debt or not. 
In this case there was no question of any 
debt. The amount which the father was 
required to deposit under the decree had al- 
ready been deposited. The question is, there- 
fore, reduced to this whether it was more 
advantageous to the family that the en- 
cumbrance on the preempted property 
should be paid off at the cost of encumber- 
ing ‘the ancestral property or not. On this 
there is a finding of both the lower Courts 
that it is not established that the discharge 
of the encumbrance at the cost of hypo- 
thecating the family property was for the 
benefit of the family. The Courts have 
pointed out that the hypothecation bond in 
suit carried compound interest ata fairly 
high rate. In face of this finding the appeal 
cannot succeed and we accordingly dismiss 
it with costs including in this Court fees 
on the higher scale. 
Z. K. Appeal dismissed, 
(1) 8 Jnd. Cas. 836; 7 A. L. J. 1182; 33 A, 242, 


(2) 67 Ind. Cas. 668; 45 A. 407; 4 U. P, L. R. (A.) 43; 
(1923) A. I. R. (A.) 218; 21 A; L. J. 348, 


LAHORE HIGH COURT. 7 
Secondo Crvin AppgaL No. 691 or 1924. 
July 21, 1925. 
Present:—Mr. Justice Abdul Raoof 
and Mr. Justice Addison. 
DARBARI MAL-RAM SAHAI— 
PLAINTIFF— APPELLANT 


versus 
Tue SECRETARY or STATE— 
DEFENDANT— RESPONDENT. 
Railways Act (IX of 1890), s. 80—Goods consigned 
to Railway Company—Carriage over systems of more 


(92 I. O. 1926} 


Railways than one-—Liability of other Railway 
Companies—Loss, proof of. 

Where goods are delivered to one Railway Adminis- 
tration for carriage, another Railway ‘Administration 
over whose sy: stem the goods had to be carried can be 
held liable for the loss of the goods only if it is proved 
that the loss occurred on that Railway. 


Second appealfrom a decree of the Dis- 
trict Judge, Amritsar, dated the 17th Janu- 
ary 1924, modifying that of the Subordi- 
nate-Judge, Third Class, Amritsar, dated 
the 3rd May 1923. 

Mr. Durga Das, for the Appellant. 

The Government Advocate, for the Re- 
spondent. 

JUDGMENT.—The plaintiff sued the 
Secretary of State for India for Rs. 1,505-9-6, 
on the ground that half ofa consignment of 
820 tins of molasses, namely, 410 tins, had 
not been delivered to him by the North- 
Western Railway. The goods were delivered 
tothe Bengal North-Western Railway by 
Dana. Mal-Babu Ram of Naukhar, District 
Gorakhpur, on Risk Notes Aand B, The 
plaintiff refused to make the Bengal North 
Western Railway a party to the suit. The 
North-Western Railway pleaded that no 
suit lay against them under the provisions 
of s. 80 of the Railways-Act, and that they 
were protected by the Risk Notes, ‘The 
Trial Court decreed the claim to the extent 
of Rs. 1,328-0-6, but on appeal, the learned 
District Judge allowed the plaintiff only 
the sum of Rs. 268-14-0 being the freight 
paid for the undelivered half of the con- 
‘signment. He held that the North-Western 
Railway was not liable by reason of the 
provisions of s. 80 of the Railways Act, as it 
had not been proved that the loss occurred 
on that Railway, and that further the Risk 
Notes on which the goods were booked 
protected the Railway. Against this deci- 
sion, the plaintiff has filed this second 
appeal, 

There is a finding of fact that it has not 
been proved that the loss occurred on the 
North-Western Railway, and it seems to 
us that on this finding the decision of the 
lower Appellate Court must be upheld, as 
inorder to make the North-Western Rail- 
way liable it is necessary under s. 80 of the 
Railways Act, that the loss should have 
occurred on that Railway. There may 
have been loss to the owner by the fact 
that the goods in question were not deliver- 
ed, as laid downin Hill Sawyers and Com- 
pany v. Secretary of State for India (1); 
but in that case it was clearly established 


(1) 61 Ind. Cas, 926; 2 L. 133; 3 L. L. J, 297 (F. B.). 
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that the “loss” to the owner was caused by 
the North-Western Railway, and, therefore, 
it was not protected by s. 80 of the Rail- 
ways Act. In the present case, however, 
the North-Western Railway is clearly not 
liable as the concluding portion of s. 80 
is to the effect that, when goods are de- 
livered to one Railway Administration, an- 
other Railway Administration can only be 
sued if the “loss? occurred on its Railway. 
This appeal must, therefore, fail and we 
dismiss it with costs, 
Z, K. Appeal dismissed. 


e 


MADRAS HIGH COURT. 
Second Civit APPBAL No. 18 or 1923. 
July 31, 1925. 
Present:—Mr. Justice Jackson. 

P. NARASIMHA MUDALI AND ANOTHER . 
—PLAINTIFFS—ÅPPELLANTS 


versus 
POTTI NARAYANASAMI CHETTY 
AND ANOTHER—DEPEN DANTS— 


RESPONDENTS. 

EES PETETA by one party—Remedies of 
other party—Long delay—Implied abandonment of 
contract. 

If one party toa contract repudiates it, the other 
party may treat the repudiation as inoperative, and 
atthe end of the period of the contract, treat the 
other party as responsible for all the consequences of 
non-performance, thereby keeping the contract alive, 
or, on the other hand, he may treat the repudiation. 
as a. wrongful putting anend to the contract, and 
may at once bring his action as on a breach of it. A 
promisee cannot, however, both sue APOn | e breach 
and also keep the contract open. [p. 334, col. 1.) 

Frost v. Knight, (1872) 7 Ex. 111; ab F Ex. 78; 26 
L. T. 77; 20 W. R. 471, followed. 

Where one party to a contract by acts and conduct 
evinces an intention no longer to be bound by it, the 
other party will be justified in regarding himself as 
having been emancipated. [p. 334, col. 2.] 

A party cannot repudiate a contract, wait a long 
time and then suddenly insist upon its performance, 
long delay coupled with.*repudiation will amount to 
conduct giving rise to an implication of abandonment 
of the contract. [ibid.] 

Pearl Mill Co. v. Ivy Tannery Co., (1919) 1 K.B. 
78; 88 L. J. K. B. 134; 120 L. T. 28; 24 Com. Cas. 169, 
relied on. 


Second appeal against a decree of the 
Court of the Subordinate Judge, Chittor, 
in A. S. No. 282 of 1921, (A. S. No. 138 of 
1921, on. the file of the District Court, 
-Chittor), preferred against that of the 
Court of the District Munsif, Sholinghur, 
in 0,8, No, 55 of 1920, 
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Mr. C. V. Ananta Krishnier, for the Ap- 
pellants. . 

Mr. S. Jagadisa Iyer, for the Respond- 
ents. 

JUDGMENT.—This is a second ap- 
peal from the decree in A. S. No. 282 of 
1921, on the file of the Subordinate Judge 
of Chittor, preferred against the decree in 
O. S. No. 55 of 1920, on the file of the Court 
of the District Munsif of Sholinghur. Both 
the lower Courts have dismissed their suit 
and plaintiffs appeal. 

A Chetti firm contracted with a Mudali 
firm to supply the Mudali firm with twenty- 
five bales of yarn: .Exs. A and A-l. On 
24th October 1918, the Mudali firm wrote 
Ex. If cancelling the contract because the 
supply had been irregular. The Chetti 
firm not accepting this cancellation gave 
notice of suit and in due course filed O. 
S. No. 27 of 1919 in the Court of the Dis- 
trict Munsif of Chittor, The matter was 
referred to arbitration and apparently settl- 
ed by award, but the award is not in 
evidence. Then on 9th December 1919, 
the Mudali firm wrote Ex.D to the Chettis 
that under the previous contract they were 
still bound to supply them with 114 bales, 
and if these were not supplied within two 
days, they would file a suit. Hence the 
present suit brought by the Mudali firm, 
the plaintiffs and appellants. 

The point taken in this appeal is that 
the contract was never cancelled and the 
appellants rely for this position upon 
Frost v. Knight (1). There it is laid 
down at page 112*, that if one party to 
a contract repudiates it, the promisee 
may treat the repudiation as inoperative, 
and at the end of the period of the contract, 
treat the other party as responsible for all 
the consequences of non-performance, there- 
by -keeping the contract alive, or, on the 
“other hand, he may treat the repudiation 
as a wrongful putting an end to the con- 
tract, and may at once bring his action as 
on.a breach of it, The Chetti firm evi- 
dently adopted ‘the latter alternative when 
it brought O. 8. No. 27 of 1919. But rely- 
ing upon a passagein the plaint of that 
suit, the appellants would have it that the 
Chettis availed themselves of both alterna- 
tives. They sued upon the breach of the 
contract, and in the same breath kept it 
open, because in para. 11 of their plaint 


(1) (1872) 7 Ex. 111; 41 L. J. Ex. 78; 26 L. T. 77; 20 - 
W. R471. 


rn en a resent, 


. *Page of (1872) 7 Ex—lHd.] 
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there is a statement that they were still 
entitled to deliver the rest of the bales. 
The short answer to this is that they had 
no right to make any such reservation. 
Frost v. Knight (1), 18 recognised authority 
prescribing the remedies open to a promisee 
and he cannot both sue upon the breach and 
also keap the contract open. 

The appellants then proceed to argue- 
that, if so much must be conceded, the 
Chetti firm closed the first portion of the 
contract, but re-opened a new contract 
by their 11th para. This plea can have 


„no force unless the Mudali firm can show 


its acceptance of this fresh tender, and so 
far from accepting it, that firm in its written 
statement utterly repudiated the llth para, 
as false (Ex. Il, para. I1). Therefore, 
there was no fresh contract between the 
parties. 

Apart from contesting this plea of the 
plaintiffs, the respondents have a good case 
as set forth in para. 8 of their written 
statement by way of waiver and estoppel. 
A party cannot repudiate a contract, wait 
a year, and then suddenly insist upon its 
performance. The question turns upon 
whether his conduct gives rise to an impli- 
cation of abandonment [ef. Pearl Mill 
Co. v. Ivy Tannery Co. (2).] Delay coupled 
with repudiation does give rise to such an 
implication. “ Where one party by acts 
and conduct evinces an intention no longer 
to be bound by the contract, the other 
party will be justifiedin regarding himself 
to be emancipated:” MHalsbury's Laws of 
England, Vol. VII, para. 365. 

For the above reasons the appeal is 
dismissed with costs. | 

V. N. V. Appeal dismissed. 


N.H, 
(2) (1919) 1 K. B. 78; 88 L. J. K. B. 134; 120 L. T, 
28; 24 Com. Cas. 169, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. : 
APPEAL FROM APPELLATE Decres No. 109-B 
oF 1924. 
April 14, 1925. 

Present:—Mr. Kotval, A. J. C. 
SAKHARAM AND ANOTHER—DEFENDANTS 
— APPELLANTS 

M VETSUS 
SHEORAM—PLAINTIFF—RESPONDENT. 
Berar Land-Revenue Code, 1896, s. 210—Sale to cgs 
occupant and siranger~-Pre-emption. 


(92 1. C. 1926) 
Where a co-occupant in `a survey number sells his 
share in the survey number toa co-occupant and a 
stranger, the sale cannot be described as being one in 


favour of a co-occupant and s. 210 of the Berar Land 
Revenue Code has no application to such a case. 


Appeal against a decree of the Additional 
District Judge, Amraoti, dated the 22nd of 
February 1924, reversing that of the Second 
Class Subordinate Judge, Morsi, dated the 
24th of October 1923. f 

„Mr. D. T. Mangalmoorti, for the Appel- 
lants. 

Mr. W. R, Puranik, for the Respondent. 

JUDGMENT.—The plaintiff is a co- 
occupant of survey No. 1. Bhojaji and 
Sitaram, the owners of Pot-hissa .No. 2 in 
the same survey number sold their share to 
defendants .Nos. 1 and 2 onthe 2nd May 
1922, without giving notice to the plaintiff. 
Plaintiff, therefore, claims to pre-empt Pot- 
hissa No 2. |, 

The defendants admit that the plaintiff 
is a co-occupant in survey No. 1. They 
plead that defendant No. 2 has acquired 
no interest by the purchase, his name 
having been nominally inserted in the sale- 
deed, and that defendant No. 1 having a 
share in Pot-hissa No,6 which his father 
acquired on the 10th April 1916, by pur- 
chase, the plaintiff cannot claim pre-emp- 
tion under s. 210, Berar Land Revenue 
Code. ; 

The finding of the lower Appellate Court 

‘is that the purchase was solely for the 

benefit of defendant No. 2 and that he 
was not a purchaser merely in name. No 
reason has been shown why the finding 
should not be upheld. 
_ On the above finding there is no room 
for the application of s. 210 since defend- 
ant No. 2, the real purchaser, is not a co- 
occupant in the survey number. . 

Assuming that both the defendants are 
purchasers and defendant No. 1 is a co- 
occupant, still s. 210 will not apply, for the 
transfer is not to a person already a co- 
occupant, but to a body consisting of a co- 
occupant and a stranger which cannot be 
called a co-occupant. 

There is no question here under s. 209 of 
priority in pre-emption, because defendant 
No. 1 does not claim pre-emption against 

‘ defendant No. 2. 

The appeal fails and is dismissed with 

costs, i 4 ` - 


A K Appeal dismissed, 
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ALLAHABAD HIGH COURT. 
“First Civit APPEAL No. 60 or 1922, . 
June 10, 1924, 
Present:—Mr. Justice Sulaiman 
and Mr. Justice Kanhaiya Lal. 
Chaudhri KHAZAN SINGH AND 
ANOTHER—-—PLAINTIFFS—APPELLANTS . 


` VETSUS 
Chaudhri UMRAO SINGH AND OTHERS 


—DEFENDANTS— RESPONDENTS. 
Custom—Pre-emption—Village Badnauli, Tahsil 
Hapur, Meerut District. 


A custom of pre-emption exists in village Badnauli 
Tahsil Hapur, Meerut District. [p. 338, onl. l] i 


First appeal froma decree of the Sub- 
ordinate Judge, Meerut. ` 

Messrs. Nehal Chand and Harendra 
Krishna Mukerji, for the Appellants. 

Messrs. Nehal Chand Vaish and Surendra 
Nath Gupta, for the Respondents, 


JUDGMENT.—This is a plaintiffs’ 
appeal arising out of a suit for pre-emption. 
The defendants Nos. 1 and 2 by a sale- 
deed, datéd the 15th of July 1920, transfer- 
red their shares in village Badnauli in 
Tahsil Hapur, District Meerut, in favour 
of two setsof defendants. Half of the pro- 
perty was transferred to defendants Nos., 3 
to 7 and the other half to defendants Nos. 8 
to 12. There is a clear specification of this 
in the sale-deed, The plaintiffs alleged 
in the plaint that under a custom of pre- 
emption existing in the village they were 
entitled to pre-empt as against the defend- 
ants who were strangers to the mahal. 
As to the sale consideration it was alleged 
that out of the sum shown before the Sub- 
Registrar a sum of Rs. 2,000 was actually 
returned afterwards and was a fictitious 
item. It was further asserted that the pro- 
perty sold covered standing sugar-cane crop 
of the value of Rs. 1,500 which had since 
been appropriated by the vendees, 

The defendants vendees denied the exist. 
ence of any custom of pre-emption and 
also asserted that the sale consideration 
mentioned in the sale-deed was true. 

We may note that a considerable pora ` 
tion of the sale consideration mentioned in 
the sale-deed was left inthe hands of tha 
vendees for payment to, certain specified 
creditors. 

The learned Subordinate Judge has held 
that the evidence produced by the plaintiffs 
is insufficient to establish that a custom of 
pre-emption existed in this village’ On 
this finding the suit has been dismissed in 
toto. He has, however, gone on to record 
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findings on thè othér issues which arose in 
“the case and has come to the conclusion 
that itis not established by the plaintiffs 
that asum of Rs. 2,000 was returned by 
the vendors after registration. He has also 
come to the conclusion that the value of 
sugar-cane crop was only Rs. 1,000 and not 
Rs. 1,500 and, therefore, Ks. 1,000 would have 
to be deducted from the sale consideration. 
There was also an allegation by the plaint- 
iffs that the defendants vendees shad cut 
away certain trees of wild growth worth 
Rs. 150, but this was not substantiated by 
any evidence, 

The plaintiffs: have come up in appeal 
before us and two main points arise for con- 
sideration, (1) The existence or non-exist- 
ence of the alleged custom of pre-emption 
and (2) the amount of sale consideration. 

In support of the alleged custom of pre- 
emption the plaintiffs relied on the wajib- 
ul-arz of 1870 prepared by Mr. Nasir Ali, a 
Settlement Deputy Collector. They also 
` relied on two suits for pre-emption institut- 
ed in 1886 and in 1892 respectively. The 
defendants, on the other hand, produced 
what purports to be a wajib-ul-arz prepared 
by Mr. Mohar Singh another Settlement 
Deputy Collector, and of which the learned 
Subordinate Judge says the year is 1860. 
The document which is produced, however, 
pears no such date. The defendants also 
produced a rubkar of 1836 drawn up by 
Sir Henry Elliot and the dastur dehi pre- 
pared by Mr. Gillan for 1303 Fasli. The 
last two documents do notcontain any men- 
tion of the right of pre-emption. 

The learned Subordinate Judge has 
madea great point against the plaintifis by 
pointing out that there are some variations 
in the entries regarding the right of pre- 
emption as contained in the wajib-wl-arzes 
prepared by Mr. Mohar Singh and Mr. 
Nasir Ali respectively. It is necessary for 
us to consider as to the exact nature of the 
wajib-ul-arz prepared by Mr. Mohar Singh, 
In this document, it is shown that the entire 
village had been settled with Girwar Singh, 
lambardar, from the year 1242 Fasli to the 
year 1262 Fasli (corresponding to 1835- 
1855 A. D.). It goes on to say that subse- 
quently as sanctioned by the Board of Reve- 
nue the term of theSettlement was extended 
by a further period of 10 years and the 
aforesaid revenue was maintained. It is 
clear; therefore, that the Settlement which 
was made by Sir Henry Elliot in 1835 con- 
tinued,till 1865. The wajib-ul-arz prepared 
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by Mr. Mohar Singh is said to have been 
prepared in the year 1860. A reference to the 
Gazetteer of the Districtof Meerut shows 
that after the Settlement of Sir Henry Elliot 
the next regular Settlement was made by 
Mr. Forbes and Mr. Porter between the 
years 1865 and 1870. It is quite clear that 
there was no Settlement, in the strict sense 
of the word, in the year 1860. It is, there- 
fore, impossible to regard the wajib-ul-are 
prepared by Mr. Mohar Singh as the final 
Record of Rights prepared at the Settlement. 
There are no materials on thé record to 
show when the Settlement which was com- 
pleted in 1870 actually commenced. It is 
possible that some preliminary operations 
may have deen started in 1860 in course of 
which the wajib-ul-arg drawn up by Mr. 
Mohar Singh might have been prepared. 
The clause containing the verification is not 
filed and itis difficult to say whether that 
wajib-ul-arz represents a final record of a 
custom or contract enforceable in the village. 
It is possible that the wajib-ul-arz of 1870 
may be the revised and corrected record. 

In this view of the nature of the docu- 
ment it cannot be seriously urged that the 


‘presumption arising from the entry in the 


wajib-ul-arz of 1870 which was admittedly 
a Settlement period, has been negatived by 
a different entry contained in Mr. Mohar 
Singh’s document. 

The defendants have also produced 4 
rubkar issued by Sir Henry (then Mr, 
Henry) Elliot, dated the 25th of February 
1836, which contains no reference to any 
right of pre-emption. That, however, is not 
the complete wajib-ul-arz. The defendants 
further relied on the absence of any entry. 
of a right of pre-emption inthe dastur deht 
prepared by Mr. Gillan in the subsequent 
Settlement. Asto this we may point out 
that Mr. Gillan’s Settlement was completed 
in the year 1901 and the settlement of Tahsil 
Hapur came into effect in 1898 (vide page 
132 of the Gazetteer). On the 19th of No- 
yember, 1897, however, a fresh set of Settle- 
ment Rules had been issued by the Board of 
Revenue under which directions were given 
to Settlement Officers to make certain 
entries in the Record of Rights. A com- 
parison of the directions then issued with 


the previous directions makes it clear that. - 


no specific authority was given to Settle- 
ment Officers to make an entry of custom 
like pre-emption, prevailing in the village 
other than those covered by certain speci- 
fied clauses. Accordingly under the new 
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rules nb entry was ordinarily to be made 
by the Settlement Officers as regards a 
custom of pre-émption and itis on this ac- 

‘count that in wajib-ul-arzes prepared sub- 
sequent to 1897 there is no. mention of any 
‘such rights either way. The omission, there- 
fore is not so conclusive. 

We are, therefore, left with the entry in 
the wajib-ul-arz of "the year 1870, which 
was ofthe second regular Settlement, and 
which contains a clear recital of a right of 
pre-emption, Paragraph 17 states that if any 
share-holder wishes to sell his share he can 
do so first to his bhat hakiki (own brothers), 
then to garibi (near) and then to share- 
holders in the thok. If the share-holders 
in the thok refuse to purchase it the vendor 


is at liberty to transfer it to any share-holder- 


of the village. Then follows a clause regard- 
ing the settlement of price by arbitration 
in case ofa dispute. This entry raises a 
prima facie presumption. of the existence 
of acustom of pre-emption. This wajib- 
ul-arz was prepared at the time when the 
Board's Circular No. 24 of 1868 had come 
into’ effect, under which the Settlement 
Officers were expressly authorised tomake 
entries as regards customs prevailing in the 
village. We are, therefore, entitled to pre- 
sume that this entry is a record of custom. 
There is nothing in the previous or sub- 
sequent ‘history of the village which 
necessarily negatives the existence of such 
a custom. All that is shown is that the 
village was settled with Girwar Singh, 
lambardar. There may have been many 
other co-sharers besides Girwar Singh and 
in any case he may have represented a 
joint Hindu family. There is, therefore, no 
ground for holding that during this period 
the entire village was owned by a single 
proprietor. As to the circumstances that 
various other proprietors became co-sharers 
between 1860 and 1870 wemay point out that 
the Gazetteer at page 130 mentions that in 
Hapur old proprietors were replaced to the 
extent of 20. per cent. mainly by money- 
lenders, that no less than 69 estates were con- 
fiscated owing to the action of proprietdrs 
duringthe Mutiny, and of these 49 were sold 
“by auction and 16 were given away in reward 
while 4 were held fora time under the direct 
management. Therefore, it might well 
have been that some of these strangers be- 
came co-sharers by purchases at auction. . 
The learned Subordinate Judge has been 
influenced by, two main points The, first 
is that the preamble of the wajib-ul- -arz in- 
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dicates that it was a record of an agreement, 
The inference is not quite correct because 
all wajib-ul-arzes are in stereotyped forms 
and contain similar preambles: vide Re- 
turaji Dubain v. Pahalwan Bhagat (1). They 
are primarily records of engagements of 
co-sharers with the Government for pay- 
ment of Government revenue. The second 
circumstance relied on is a supposed varia- 
tion between the wajib-ul-arzes of 1860 and 
1870. As to this we have already stated 
that the wajib-ul-arz of 1860 cannot be 
regarded as a complete and final record of 
any regular Settlement. In any case the 
variation does not make the two wajib-ul- 
arzes necessarily contradictory. In the 
wajib-ul-arz of Mr. Mohar Singh the right 
of pre-emption was given first to the true 
brother, then to a near brother, but not 
specifically to a co-sharer. It is, however, 
to be noted that in that year there might - 
have been no other cq-sharers but the three 
brothers Baldeo Singh, Jagdish Singh and 
Gurdayal Singh, sons of Girwar Singh, 
whose names are entered in the opening 
portion of the wajib-ul-arz. This circum- 
stance might explain the omission ofa re- 
ference to co-sharers. The other discre- 
pancy relied upon is that under the first 
wajib-ul-arz a right was given in the case 
of transfer by mortgages as well as gales, 
whereas in the wajib-ul-arz of 1870 the right 
was confined to sales and it was expressly 
stated that there was no right of pre-emp- 
tion as regards mortgages. We may say 
that even if a custom of pre-emption as 
regards mortgages had existed in 1860 there 
was nothing to prevent the co-sharers in 1870 
from abrogating that part of the custom. 
The plaintiffs relied on two pre-emption 
suits in order to show that claims of pre- 
emption had been asserted. In 1886 a suit 
was instituted for pre-emption and in para, 
3 of the plaint it was expressly alleged that 
according to the terms of the wajib-ul-are 
and the custom of the village the plaintiffs 
were entitled to claim pre-emption, In the 
written statement which was filed the 
substantial plea taken was that the plaint- 
iffs were not proprietors at all and there 
was no express denial of the existence 
of a custom of pre-emption. This suit 
is said to have been ultimately with- 
drawn and is, therefore, not of very great 
importance. The second suit was instituted 
in the year 1892 where the plaintiff merely 
asserted that he had a right of pre- ioe 
(D) Ind. Cas, 680; 33 A. 196; 7 A. L. J, 1040, 
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: not expressly mentioning that there was a 
custom under which this right existed. 
-That suit also was ultimately dismissed on 
the ground that the plaintiff was not the 
absolute proprietor by virtue of which she 
was claiming pre-emption. As the Settle- 
ment of 1870 was then in force no conclusive 
inference can be drawn from this litigation 
also. Having regard, however, to the entry 
in the wajib-ul-arz of 1870 which, in our 
-opinion, stands unrebutted, we must hold 
that the custom of pre-emption exists in this 
village. $ 
As regards the sale consideration, the 
finding of the learned Subordinate Judge 
that there is no satisfactory evidence that 
‘Rs, 2,000 were returned after registration, 
cannot be: seriously challenged. We are 
-gatisfied that that finding must be accepted. 
The learned Vakil for the plaintifis has 
not challenged the finding that there is no 
satisfactory evidence to prove that dhak 
and other kind of timber worth Rs. 150 had 
been removed by the defendants vendees. 
Therefore this finding must also stand. 
On behalf of the defendants there is no 


cross-objection with regard to the finding’ 


that out’ of the sale consideration, sugar- 
«cane crops worth Rs, 1,000 had been appro- 
-priated by the vendees. So this finding of the 
learned Subordinate Judgealso must stand, 
. There is, however, some dispute between 
the parties as to the exact amount which 
has been paid by the vendees to the credit- 
ors named in the sale-deed, for whom money 
had been left in the hands of the vendees. 
The vendees are entitled to claim from the 


plaintiffs pre-emptors.only that much of the. 


amount which they have actually paid to 
the vendors or to the prior creditors named 
in the deed. If there is any sum still 
left in their hands for payment the 
plaintiffs will make this payment as they 
have stepped into the shoes of the vendees. 
We, accordingly, allow this appeal and 
setting aside the decree of the Court below, 
decree the plaintiffs’ claim for pre-emption 
subject to the payment of Rs. 21,000 to be 
deposited in the Court below within two 
months from this date. Out of this sum 
Rs. 1,000 will be paid to the vendees, and 
out.of the balance of Rs. 20,000 the vendees 
will be entitled to get as much as they have 
actually paid to the prior creditors mention- 
ed in the sale-deed, The balance will be 
paid to the creditors themselves directly, 
- Jn case of default of payment by the plaint- 


jiis within the time specified the suit shall 
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stand dismissed with costsin all Courts. 
In case of payment within the time allowed 
the plaintifis will get their costs in both 
the Courts. The fees in this Court will jn- 
clude fees on the higher scale. 


Z. K. Appeal dismissed., 


PATNA HIGH COURT. 
MIscELLANEOUs JUDICIAL Cass No, 58 
oF 1923. 

December 2, 1924. 
Present:—Sir Dawson Miller, Kr., 

Chief Justice, and Mr. Justice Foster. 
MAHARAJ DHIRAJ of DARBHANGA 
—APPELLANT 
f versus ` | 
THe COMMISSIONER or INCOME 
TAX— RESPONDENT. 

Bengal Regulation (XXVII of 1798)—Permanent 
Settlement— Income from jalkar, hat and ghatlaggi, 
whether taken into account—Income, whether liable to 

assessment to income-iax—Darbhanga Raj. 

The Permanent Settlement left to the zemindar the 
ground rents of land, shops, ete., in all the then ex- 
isting hats except such, ifany, as were specifically 
excluded and if more hats are now shown to exist 
than appear in the Settlement papers it must be pre- 
sumed, in the absence of evidence to the contrary, that 
they have sprung up since the Settlement. If they 
existed at the time of Settlement they were left under 
the general regulations to the zemindar in the absence 
of any specific exclusion. The onusis not on the 
assessee to prove inclusion but upon the Crown to 
prove exclusion. [p. 341, col. 1.] 

The-Permanent Settlement Regulations apply as 
much to subsequently settled lands as to lands settled 
in 1793. [p. 341, col. 2.] . : 

Where a ghat has been settled with a zemindar, the 
latter has the right to collect mooring dues as well 
as tolls or ferry dues. [ibid. 

The income derived from jalkar, hat and ghatlaggi 
was included in the assets of the Darbhanga Raj 
when the jama was assessed at the time of the 
Permanent Settlement, and such income is, therefore, 
not liable to be assessed to income-tax. [p. 340, col. 1.] 

Messrs. K. P. Jayaswal and M. Prasad, 
for the Appellant. ; 

The Government Advocate, for the Ree 
spondent. 


; JUDGMENT. 
Miller, C., J. —This matter came beforg 
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the Court in January last upon a refer- 
ence* by the Income Tax Commissioner for 
determination of ceftain questions of law, 
one of which was whether income derived 
from jalkar, hat and ghatlaggi was liable to 
income-tax. The decision of the Court on 
that occasion was that if these items were 
‘included in the assets when the jama was 
assessed at the time of the Permanent 
Settlement the Income Tax Act was not 
sufficiently specific to indicate that it was 
the intention of the Legislature to vary the 
bargain made at the time of the Permanent 
Settlement and that income from such 
sources was not chargeable to income-tax. 
As there was some .doubt, however, whe- 
ther jalkar, hat and ghatlaggi rights had 
been taken into account as part of the assets 
of the assessee's zemindari in assessing the 
jama at the time.of the Settlement the case 
was remitted to the Income Tax Commis- 
sioner to determine the question of fact 
whether the jalkar, hat and ghatlaggi rights 
in respect of whicl? the exemption was 
. Claimed did form’a part of the assets taken 
into consideration in settling the jama at 
the date of the settlement with predecessors 
in title of the assessee. 

The Commissioner of Income Tax has 
considered the question submitted to him 
and has made a report containing his find- 
ings. These findings, however, have been 
qualified incertain respects and the assessee 
‘now challenges the qualifications upon 
various grounds. With regard to the 
jalkar or fishery rights no serious question 
arises. The Commissioner finds that jalkar 
was included in the assets of the Permanent 
Settlement and points out that in the rules 
for the resumption of sayer passed in 1790 
which are referred to in Regulation XXVII 
of 1793 the rights of phalkar, bankar and 
jalkar, were exempted from the resump- 
tion and remained vested in the land- 
‘ holders. He has submitted an opinion, 
_ however, at the end of his report that under 
Art. 2 of Regulation I of 1793 it was only 
. the jama assessed upon the lands which 
was fixed forever and that there was no 
undertaking not toenhance the assessment 
upon incorporeal rights, whether or no, the 
assets of such rights were included in the 
Permanent Settlement. In offering this 


“See Maharaj Dhiraj of Darbhanga v. aera 

of Income Tax, 78 Ind. Cas. 783; 2 Pat. L. R. 25 Cr; 

- (1924) Pat. 69; 3 Pat, 470, 5 P. L. T. 459; (1924) A. L 
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opinion the Commissioner appears to me tn 
be travelling outside his province. This 
question was determined by the Court on 
the previous occasion and after considera- 
tion of the Regulation relating to the 
subject. 

With regard to kat or markets his general 
finding is that insofar as hats or gunjes 
areconcerned the general Regulations leave ` 
the zemindar the right to take ground rents 
and if the assessee is now being taxed only 
in respect of ground rents it is not neces- 
sary to consider his claims based on speci» 
fic documents. There can be no doubt’ 
from a perusal of Regulation XXVII of’ 
1793 that in resuming the sayer the Govern= 
ment did not intend to divest the land- 
holders of collections made by them as. 
consideration for the use of grounds, shops 
or other buildings belonging to them and’ 
that ground rents. whether in markets of, 
in other parts of the zemindari were the’ 
exclusive property of the zemindar, Tha. 
Regulation states “In the adoption of the 
above arrangements, the Governor-General- 
in-Council had no intention to divest the’ 
land-holders of any collection they had 
made, under the denomination of sayet 
not in reality a duty but a consideration | 
for the use of grounds, shops, or other 
buildings belonging to them. As, however, 
the rent of warehouses (golah) and shops 
(dokans) had iu general been received by 
the officers employed to collect the gunje, 
hat, and bazar duties, and had frequently 
been let in farm with them, and as the rent, 
paid for orchards, pasture ground and 
fisheries had been sometimes included in the 
sayer under the denominations of phulkay, 
bankar, and jalkar, the Governor. General 
in-Council thought it necessary to declare 
expressly, that it was by no means his inten: 
tion to include in the resumption of the sayer 
then ordered, the monthly.or annual rents 
paid for grounds, or buildings erected 
thereon, of whatever description or the 
phulkar bankar, and jalkar, such rents 
being properly the private right of thé 
proprietors, and in no respect a tax or duty. 
on commodities, the exclusive right. of, 
Government.” The exemptions claimed in. 
respect of hats in the present case are, 
claimed as income derived from ground 
rents of the land or house in the hats. The 
Commissioner, however, is apparently not: 
satisfied that the rent.so received by the. 5 
assesses did notinclude some illegal ex- 
actions in the nature of internal duties oy 
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tolls which were reserved by the Perman- 
ent Settlement as the exclusive property of 
Government. ` He says “It is common 
knowledge that wherever bazar dues are 
realised ‘not only ground rent is collected 
but also other duties, which may be levied 
either on every person who brings goods 
into the bazar or from both purchaser 


and seller in every transaction or in other 
No doubt, the zemindar who lets out | 


ways. t | 
a bazar in thicea does not himself collect 


intérnal duties but I think it is safe to say. 


‘that the thiccadar invariably does. In so 
far as this question is one of fact no evi- 
dence whatever has been ‘offered that the 


gemindar’s receipts for bazar settlement ` 


aré really ground rents. If they are not 
ground rents theassessee has to prove that 
these internal duties were included in the 
assets of the Permanent Settlement. In my 
opinion he has failed to do this.” Whether 
by this finding the learned Commissioner 
intends to exclude from exemption, the 
whole of the income derived from hats or 
only a portion thereof is by no means 
clear, but in his summary of his findings 
at the end of his report it would appear 
“that he intended to find that the ground 
rent of the gunjes or markets specifically 
mentioned in the Schedule prepared at the 
time of the settlement were included in 
thé assets although it would seem that 
his view is that such ground rents as 
were not specifically mentioned were not 
included. Nor does he arrive at any 
definite findings as to how much of the 
exemptions claimed may be justified as 
ground rents or how much he regards 
Hs payment in respect of internal duties, 
Tt seems to me, however, that the Com- 
-nissiner is not entitled to deprive the 
dasessee of his right to exemption of income 
received by him as ground rent payable 
by the lessee for the land and houses in 
‘ the markets. It is quite clear from the 
Regulation that these ground rents were in- 
cluded in the assets as the property of the 
gemindar at the time of settlement and the 
meré fact that. the lessee may in some 
instances abuse his rights and enforce 
illegal exactions from those using the 
markets, is not itself any ground for dep- 
riving the zemindar of his legal rights. 
The rents from markets. are, 1 think, just 
‘as much mal rents as the rent from agricul- 
- tural -or any other species of land. The 
exemptions are claimed as being ground 
yents from markets, ferries and fisheries 
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and if the Commissioner is not satisfied ` 


that the income received is in fact ground ’ 
rent he has ample power to eall upon thé 
assessee to produce his books or other docu- 
ments. relating to the collections and tò, 
enforce the attendance of witnesses to give - 
evidence upon a question about which hé 
has. any doubt (seess. 22 (4) and 37 to 39. 
of the Income Tax Act, 1922). The Coma 
missioner may if he thinks fit, investigate 
further into the matter by calling for the 
production of evidence or documents fô 
show the exact nature of the collections — 
made under the head of ground rents for 
which: exemption is claiméd but he is not 
entitled on mere suspicion to assume 
that that which was received inthe namé. 
of ground rent is not in fact that which it 
purports.to be, lt does not appeat that 
the assesee has been called on to produce. 
his collection papers or his contracts with 
the thiccadars which would show the nature - 


of the income derived from the sources, 


named. . $ 

The next question which ariseson these ` 
findings is that the Commissioner would 
apparently exclude from exemption thé, 
ground rents in respect of all existing hats’ 
except those specifically mentioned in the 
settlement papers, as then existing. It is 
not contended that the ground rents of 
markets which came into existence sub- 
sequently to the Permanent Settlement 
would not be part of the zemindar’s assets, 


but the Commissioner points out that in thé | 


settlement documents relating to thé 
different parganas of the assessees’ zemin-- 
dari only afew hats or gunjes are spécifi- | 
cally mentioned and argues from this that, 
there may have’ been others then existing, 
and still subsisting about which nothing’ 
is said and which were, therefore, not in- 
cluded. It is probably correct to say that: 
there are hats now existing within thé 
Darbhanga Raj about which no specifica 
mention is found in the settlement papers, 
but Regulation XXVII of 1798 is so clear 
and emphatic in stating that such rents 
were to be retained by the proprietors 
that it cannot reasonably be presumed 
that any markets then existing were intends 
ed to be excluded without specific men- 
tion of the fact in the settlement papers. 
Ido not think that any inference can.be 
drawn that any markets now existing in 
fact existed at the time of the Permanent - 
Settlement although they were not men 


tioned in the settlement papers. Tha” 


s 
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natural and only proper inference appears 
to me to be ‘the exact opposite, for we find 
inthe rules for the resumption of sayer 
passed on the 17th June 1790 and set out 
in Regulation XXVII of 1793 the following 
Article:— g 

“2nd,no monthly or annual payments 
now made or which may be hereafter made 
for the use of the land or houses, shops or 
ether buildings zerected thereon, being 
clearly of the nature of rents and not duties 
or taxes, are to be understood to be within 
this prohibition but all such rents are to 
be enjoyed by the prdprietors entitled there- 
to as heretofore.” : 

The irresistible inference, therefore, is 
that the settlement left to the zemindar the 
ground rents of land, shops, etc., in all the 
then existing hats except such, if any, as 
were specifically excluded and if more hats 
are now shown to exist than appear in the 
settlement papers it must be presumed, in 
the absence of evidence to the contrary, 
that they have sprung up since the settle- 
ment, If they existed at the time of settle- 
msnt they were left under the general 
Regulations to the zemindar in the absence 
of any specific exclusion. The onus is not 
on the assessee to prove inclusion but upon 
the Orown to prove exclusion. 

The learned Commissioner appears also 
to have had some doubt as to the .praper 
rendering in idiomatic English .of the 
word ‘‘sewa"' where it appears in the appli- 
cation of the assessee’s ancestor for settle- 
ment of Pargana. Hatia part of the Dar- 
bhanga Raj. According to his view the 
proper translation of the word was ‘ with 
the exception of." If this be accepted as 
accurate he thought that the application 
excluded settlement of gunjes or markets 
although he states he had been shown a dic- 

tionary dated 1802 prepared under the orders 
- of the East India Company which says that 
the word may also mean “in addition to.” 
The truth is that the meaning of this word 


appears to depend upon the context in which, 


itis found andit may be in many cases 
rendered into English either by the words 
“in addition to” or by the words “apart 
from." A simple example may be given 
where either rendering would be accurate 
in English. The sentence‘ apart from this 
house 1 have many others” might equally 
well be expressed by saying, “in addition to 
‘this house I have manyothers.” The matter, 
however, is not one of much importance as 
it isclear frum the settlement papers that 
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ground rents for markets as distinguished 
from tolls or other internal duties inconnea- 
tion therewith were included in the sche- 
dule of the assets settled with the zemindar, 
In fact the Commissioner states, “I agree 
that the gunjes mentioned in the schedule 
must apparently be included.” : 
With regard to Pargana Haveli Kharag- 
pur which was settled for 20 years in 1844 
and permanently settled in 1866 the Com- 
missioner has pointed out that although the 
markets were. included in the settlement, 
the Income Tax Act of 1860, was then in 
force and he ‘states, “It is clear that non- 
agricultural income of this pargana must 
have been assessed or at least assessable to 
income-tax under the Act of 1860 and there 
is nothing in the rubakar of 1866 to indicate 
that such income would in future be ex- 
empted from income-tax”. With respect to 
the Commissioner the exemption is claimed 
under the.Permanent Settlement Regula- 
tions which apply as much to subsequently 
settled lands as to lands settled in 1793. 
Moreover this question is one which was 
disposed of by this Court at the previous 
hearing and it isnotopen to the Commis- 
sioner to re-open that decision. i 


_ With-regard to ghatlaggi it is agreed that 
the ghats were settled with the assessee's 
ancestors. The Commissioner takes the 
view, however, that settlement of ghats ordi- 
narily means the right to collect tolls or 
ferry dues and not the right to mooring 
dues. In my opinion this is giving much 
too narrow a construction to the rights in- 
cident to the settlement of ghats. The pro- 
prietor is just as much “entitled to be” paid 
forthe use of the ghats for purposes of moor- 
ing as he isto take dues from those using 
the ghats for other purposes. ney 


.The case must be remanded ta the Com- 
missioner of Income Tax to be dealt with 
according to our ruling upon the questions 
dealt with in this -judgment. He is at 
liberty, however, if he should think fit, to 
call for further evidence as to the exact 
nature of the exemptions claimed by the 
assessee under the head of ground rents for 
hats. 4 f 

It is necessary to deal with the costs of the 
hearing originally as well as the hearing 
after remand. We think that the peti- 
tioner, having substantially succeeded both 
in the original petition upon the case stated 
and in the application to us after remand, 
is entitled to. his costs and we agsess the 
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hearing fee in respect of both the applica- 
tions together at asum of Rs. 500. é 
Foster, J.—I concur. 


Z. K, Case remanded, 


MADRAS HIGH COURT. 
APPEAL Burr No. 182 or 1921. 
ô March 24, 1925. ; 
Present :—Justice Sir Charles Gordon . 
Spencer, Kr., and Mr. Justice Ramesam. 
VENKU SHETTITHI AND OTAERS— 
PLAINTIFFs—A PPELLANTS 
versus : 
T. RAMACHANDRAYYA AND OTHERS 
—DEFENDANTS— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 184, scope 
of—Transfer by mortgagee—Suit for redemption— 
Honest belief of transferee—-Limitation. 

In every case where Art. 134 of Sch. I to the Limita- 
tion Act is set up as a defence by a transferee from a 
. mortgagee, it is material to see what interest the 
mortgagee purported to transfer, and where both the 
seller and purchaser honestly believed that the entire 
interest of anowner was being transferred, the Article 
is clearly applicable. [p. 345, cols. 1 & 2.] 

Obiter.—The omission in Art. 134 of Sch. Ito the 
Limitation Acts of 1877 and 1908 of the words ‘in good 
faith’ which appeared in the corresponding article of 
the Limitation Acts of 1859 and 1871 now render it 
unnecessary fora transferee from the mortgagee to 

rove that heacted in good faith before he can plead 
imitation. [p. 343, col. 1.] | 

Per Ramesam, J.—The possible cases that may 
arise in the case of a transfer by a mortgagee are 
four :— 

(1) Where ‘the transfer on its face purports to be an 
assignment of the mortgagee’s interest only, to such 
a case Art. 134 of Sch. I tothe Limitation Act can 
never apply. p. 344, col. 1.] 

(2) Where the transfer purported to bea sale-deed 
butasa matter of fact only an assignment of the 
mortgagee's interest was all that was bargained for, to 
such a case also Art. 134 does not apply. [ibid.] 

(3) Where the deed of transfer isa sale-deed and 
what was bargained by the transferee is also an 
absolute sale, though he knew that the transferor had 
only a mortgagee's interest, in such a case though 
under the Limitation Acts. of 1859 and 1871, Art. 134 
may not apply, under the Acts of 1877 and 1908 it does 
apply. [ibid.] 

(4) Where the transfer is in the form of a sale-deed 
and the transferee bargained for an absolute interest 
and acted bona fide throughout, to such a case there 
is no doubt that Art. 134 will always apply. [ibid. 

Subbaiya Pandaram v. Muhamad Mustapha Mara- 
cayar, 74 Ind. Cas, 492: 47 M. 751; 21 A. L. J. 730; 
(1923) A. I. R. (P. O.) 175; 45 M. L. J. 588; 25 Bom. L. 
R. 1275; 18 L. W. 903; (1924) M. W. N. 65; 28 C. W. 
N. 493; 2 Pat. L R. 104; 33 M. L. T, 285; 400. L.J. 
20; 50L A, 295 (P.O), Kannusami Thonjirayan v, 


VENKU SHETTITHI Vv. RAMACHANDRAYYA. 


(92 I. ©. 1996) 


Muthusami Pillai, 38 Ind. Oas. 194; (1917) M. W.N, 
5; 5 L. W.250, and Muthaya Shetti v. Kanthappa Shetti, 
45 Ind, Qas. 975; (1918) M. W. N. 334; 34 M, L. J. 431; 
7 L. W. 482; 23 M. L. T. 291, relied on. 

[Case-law considered.] 

Appeal against a decree of the Court 


of the Subordinate Judge, South Kanara, 


in 0.8. No. 21 of 1919. 


Mr. C. V. Anantakrishna Iyer, for the 
Appellants. ; 
Mr, B. Sitarama Rao, for the Respond- 


ents. 
| ` JUDGMENT. 

Ramesam, J.—This appeal arises out 
of a suit for redemption of a mortgage, 
The plaintiffs’ predecessors-in-title, namely, 
Parameswari Hengsu and others mortgaged 
such of the properties as are comprised 
in Sch. A and the properties in Sch. A-1 
to one Manjinatha Naicker by Ex. I, dated 
the 12th January 1872 for Rs. 14,000. The 
mortgagee conveyed the properties in Sch, 
A by Ex. II, dated the 16th July 1878 to 
one Venkappa, the ancestor of the defen- 
dants and the defendants obtained them 
for their share at afamily partition. The 
mortgagors assigned -the equity of redemp- 
tion in the mortgaged. properties by Ex. B, 
dated the 12th September 1906 to one 
Boobashetti from whom it devolved on the 
plaintiffs under the Aliyadsantana Law. 
We are not nowconcerned with the pro- 


‘perties-in Sch. A-1 as to which the interest 


of the mortgagee also has come to the 
plaintiffs’ hands by various transactions. 
The Subordinate Judge dismissed the suit, 
In appeal, the claim for the properties 
in Sch. A-2 has not been pressed and no 
reference need be made to them and we 
are only concerned with the properties in 
Sch. A. Two points have been argued by 
the learned Vakil for the appellants. 

.(1) Whether Ex. Iis a mortgage by con- 
ditional sale ora sale with an agreement 


‘for re-purchase? 


(2) Assuming it is a mortgage, whether 
the suit is barred by limitation under Art. 


-134 of the Limitation Act? 


In the view I take of the second question, . 
Ithink it is unnecessary to discuss the first. 
For the purposes of discussion I will as- 
sume in favour ofthe appellant that Ex.I 
ought to beconstrued only as a mortgage 
by conditional sale, The question now is 
whether the properties having been sold 
by Ex. II, Art. 134 ofthe Limitation Act 
does not apply. f 

Mr. Anantakrishna Iyer the learned 
Vakil for the appellants contends that 
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Art. 184 of the Limitation Act can only 
apply where the transferee from the mort- 
.gagee took the properties in the belief that 
the transferor was absolutely entitled to 
them. That this was the law under the 
corresponding articles of the Acts of 1859 
and 1871 admits of no doubt: see Rudha- 
_ nath Doss v. Gisborne ond Co. (1). But the 
-words “in good faith” which appeared in 
that Article have been omitted in the Acts 
of 1877 and 1908. The question is 
whether it can be contended that under 
the Actsof 1877 and 1908 the knowledge on 
the part of the purchaser of the true nature 
of the interest of the transferor prevents 
the application of Art. 134. Mr. Ananta- 
krishna Iyer relied on Singaram Chettiar 
v. Kalayanasundaram Pillai (2). Though 
the remarks at page 738* of that decision 
are somewhat in favour of the appellant, 
the point was not actually decided in that 
case. The next decision relied on by him 
is Tholasinga Mudali v, Nagalinga Chetty 
(3) where the obiter dictum in Singaram 
Chettiar v, Kalayanasundaram Pillai (2) 
was followed by Sadasiva Iyer, J., and 
Napier, J. The next case relied on by him 
is the decision in Muthaya Shetti v. Kan- 
thappa Shetti (4). In that case, itis ob- 
served:— 

“If the transferee bargained for and be- 
lieved he is bargaining only for the interest 
of the mortgagee, he cannot acquire title as 
the absolute owner of the property. After 
all, Art. 134 is only a branch, of the law of 
prescription and the question to be deter- 
mined would be, what itis that the pur- 
chaser prescribed for. The fact that he 
knew that his vendor had only a mortgagee 
right would not be conclusive on this ques- 
tion. The real test would be, did he ask 
for and obtain ‘an ‘absolute right in the 
property and believe bimself that he was 
having an absoluteinterest init? In Pandu 
v. Vithu (5) that is the test that was sug- 
gested”. Ido not see how these remarks 
of Seshagiri Iyer, J., help the appellant. 
If the transferee purported to purchase the 
absolute interest even though he knew that 


(1) 14 M. 1. A. 1; 15 W. R. P.O. 24; 6B. L R. 530; 
2 Suth. P.O. J. 397; 2 Sar. P. O.J. 636; 20 E. R. 


87. 

(2) 26 Ind. Cas. l; (1914) M. W. N: 735; 1 L.W. 

87. o i 

(3) 32 Ind. Cas. 265; (1916) 1 M. W. N. 28; 3 L. W. 

9. f 

(4) 45 Lid. Cas. 975; (1918) M. W. N. 334; 34 M. D. 
9 


J. 431; 7 L. W. 482; 23 M. L. T. 291. 
15) 19 B. 14); 10 Ind. Dec. (xN. s.) 95, 


Page of (1914) M. W. N.—ĻEd.] 
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the transferor had only the interest of a` 
mortgagee, the Article would still apply 
according to this view. Bakewell, J., added 
that “Ifthe title adduced by the vendor 
and the deed of transfer to the purchaser 
are consistent with an intention to transfer 
an absolute interest, the burden will lie 
upon the plaintiff to show that the circum- 
stances of the transfer negative such an 
intention”. He made no reference to the 
case of Singaram Chettiv Kalayanasun- 
daram Pillai (2) unlike Seshagiri Iyer, J. 
The finding shows that the deed of mort- 
gage in that case was styled a sale-deéed 
though construed by the High Court as a 
mortgage by conditional sale, The period 
for redemption fixed in it had expired and 
it was said that the vendee would naturally 
suppose that he was purchasing an absolute 
title. The finding accordingly was that 
the transferor intended to transfer an ab- 
solute interest and that the intention of 
the parties was that there should be an 
absolute transfer of title of pruperty. The 
finding was accepted by the High Court 
and the second appeal was dismissed. I 
do not think that this case really supports 
the appellants. 

Mr. Sitarama Rav for the respondent re- 
lied on the case of Kannusami Thonjirayan 
v. Muthusami Pillai (6)in which my learned 
brother took part. He pointed out that the 
decision in Veerabadra Tevan v. Veerappa 
Tevan (7) was really a case of an assign- 
ment of the mortgagee’s interest. He also 
referred to Prasanna Venkatachella Reddiar 
v. Collector of Trichinopoly (8) which was 
a case of a transferee from a trustee. He 
agreed with the decision in Pandu v. Vithu 
(5) and differed from Chamier, J.’s opinion in 
Ghasi Ram v. Kishna (9) and held that the 
purchaser need not prove that he purchased 
in good faith that is without constructive 
notice of the restricted nature of the vend- 
or's title. In Baluswami Aiyer v. Venkita- 
swamy Naicker (10), it was held in the 
case of a transferee from a trustee that 
knowledge of the limited nature of the 
transferor’s title will not disentitle the 
transferee from taking advantage of Art. 134 
of the Limitation Act. In the case of trusts 
this is the view also adopted in Subbaiya 
Pandaram v. Muhamad Mustapha Maraca- 


6) 38 Ind. Cas. 194; (1917; M. W. N. 5; 5 L.W. 250, 
7) 15 Ind. Cas. 609. 

(8) 33 Tnd. Cas. 45; 38 M. 1064. 

(9) 30 Ind. Cas. 564; 13 A. L. J. 877. 

(10) 40 Ind. Cas. 531; 32 M. L. J. 24; 40 M. 743, 
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“the Privy Council in Subbaiya Pandaram 

v. Muhamad Mustapha Maracayar (12). 

These decisions were referred to by the 

- learned Judges. who decided ` Muthayya 
Shetti v. Kanthappa Shetty (4) as consist- 
ent with their view. To sum up, the pos- 
sible cases that may arise in a .matter of 
this sort are four:— 

1. Where the transfer on its face purports 
to be an assignment of the mortgagee’s 
interest only, into such a case Art. 134 can 
never apply. 

Where thetransfer purported to be a 
sale-deed but as a matter of fact only an 
assignment of the ‘mortgagee’s interest was 
all that was bargained for, it may be con- 
ceded that in such a case also Art. 134 does 
notapply. And this is all that was decided 
in Muthayya Shetti v. Kanthappa Shetti (4). 

3. Where the deed of transfer is a sale- 
deed and what was bargained by the trans- 
feree is also an absolute sale though he 
knew that the transferor has only a mort- 
gagee’s interest, in such.a case, though 
“under the Acts of 1859 and 1871, Art. 134 may 
not apply, I think under the Acts of 1877 
and 1908 it applies. Thisis also the view 
taken by the Calcutta High Court in Ram 
Kanai Ghosh v. Raja Sri Sri Sri Hari 
Narayan Singh Deo Bahadur (13) which 

“was also a case ofa trustee. Seeing that 
the Privy Council have come to the same 
conclusion in Subbaiya Pandaram v. Mu- 
hamad Mustapha Maracayar (12), Ido not 
think any value can be attached to the 
dissent from the decision in Ram Kanai 
Ghosh v. Raja Sri Sri Sri Hari Narayan 
Singh Deo Bahadur (13) in Singaram Chettiar 
v. Kalyanasundaram Pillai (2). 

4. Where the transfer is in the form of 
a sale-deed andthe transferee bargained 
for an absolute interest and acted bona 
fide throughout, to such à case there is no 

_- doubt that Art. 134 will always apply. Only 
the third case is the one in respect of 

-which there seems to be some difference of 
opinion. But it seems to me that the pre- 
ponderance of opinion in this High Court, 
in Bombay, in Calcutta and in the Privy 


(11) 40 Tna. Cas. 50; 32 L. L. J. 85; 21M L. T.62; 
5 L. V 
G3 74 Ind. Cas. 492; 46 M. 751; 21 A. L. J. 730; 
(1923) A. I R. (P. O.) 175; 45 M. L. J. 588; 25 Bom. 1. 
` R.1275; 18 L. W. 903; (1924) M. W. N. 65; 28 C. W.N. 
493; 2 Bat L. R. 104; 33 M. L. T; 285; 40 O. L, J. 20: 50 
I, A. 295 (P. C)). 
ia) 20. Ld. 546, 
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Council is in favour of the view that Art. 
134 applies. In the present case, though ` 
we may now construe Ex. I to be a deed of - 
mortgage, it is -impossible to say that the 
purchaser under Ex. 2 acted otherwise than 
bona fide. According to the terms of Ex. 1 
the debt was to be paid off after the 12th of 
January 1876 and before the 12th of January . 
1878 and in default of payment on the latter- 
date, it was to operate as an absolute sale; 
under the law asit then stood, the mort- 
gagee might have honestly thought that he 
obtained an absolute title by the default of 
payment within the stipulated date and the 
transferee might have also similarly thought 
that the transferor had an absolute title. 
That both were acting perfectly bona fide 
is clear from the recitals in Ex. II. It must 
be remembered that. the Transfer of Pro- 
perty Act had not been enacted in 1878. 
The Privy Council held in Pattabhiramier 
v. Vencatarow Naicken (14) that the prin- 
ciple that a mortgage is for ever redeem- 
able was not known tothe ancient law of 
India. It is true thatin a later case Thumbu- ° 
swamy Moodelly v. Hossain Rowthen (15) 
their Lordships indicated a different rule 
in the case of mortgages after the year 
1858. But the parties to Ex, II might well 
have thought that in the case of mortgage 
documents between 1871 and 1875 the deci- 
sion in Pattabhiramier v. Vencatarow Naic- 
ken (14) applied. It is true that the Madras 
High Court repelled such a contention, but 
this was long after 1878. In the above re- 
marks I assumed that the parties to Ex. II 
knew that the proper construction of Ex. I 
is that it was a mortgage by conditional 
sale. But even this is extremely doubtful. 
Whatever view we may now take of Ex. I 
there is nothing to show that the parties 
to Ex. II did not honestly suppose it to be 
a deed of absolute sale which is what it 
purported to be. I think the present case 
is acase where the transferee acted bona 
fide according to the strictest meaning of 
the term, and Art. 134 applied. There is 
nothing to show that he did not pay the 
full value, according to the prices that 
ruled in 1878, I think the appeal fails on 
this, ground and ought to be dismissed ` 
with costs. 

Spencer, J. —I agree. I am unable to 
regard the omission of the words “in good 


(14) 13 M.I. A. 560; 15 W. R. P. O. 35; 7B L. R. 
aani 2 Suth. P. C. J. 410; 2 Sar. P. O. J. 623; 20 E. R. 


OEE 1; 2 I A. 241; 3 Suth. P. O.J. 198; 3 San 
P. O. J. 531; 1 Ind. Dee. (w.’s.) 1 (P. C.). 
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faith” which appeared in the corresponding 
Articles of the Limitation Acts of 1859 and 
1871, as being without any significance, so 
as to throw the onus on a purchaser of the 
full interest from a mortgagee to prove that 
he acted in good faith before he can plead 
limitation. Thesame Art. 134 governs both 
properties conveyed in trust and properties 


mortgaged when they have been transferred’ 


afterwards for valuable consideration. In 
the case of trust property, the Privy Council 
has decided in Subbiaya Pandaram vy. 
Muhamad Mustapha Maracayar (12) that a 
purchaser for valuable consideration with 
notice of the trust can under Art, 134 
plead 12 years’ adverse possession as a de- 
fence to a suit brought by the trustees: I 
see no reason to suppose that trustees were 
intended to be put in a worse position than 
mortgagors as regards recovery of alienated 
property. The only distinction between 
-the positions ofa purchaser from a mort- 
gagee and a purchaser from a trustee is that 
“@ mortgagee as such has the mortgagee's 
- interest which is assignable in the property, 
whereas a trustee as sucli has no transfer- 
‘able interest. This distinction is pointed 
-out in Subbaiya Pandaram v. Muhamad 
Mustapha Marcayar (11), but nevertheless 
‘it was held in that case that a transferee of 
trust property need not’ prove good faith 
before taking advantage of Art. 134, and 
the decision was confirmed by the Privy 
Council in Subbaiya Pandaram v. Muham- 
mad Mustapha Maracayar (12). My judg- 
ment in Kannuswami Thonjirayan v. 
Muthusami Pillai (6) was quoted with 
‘approval in Muthaya Shetti v, Kanthappa 
Shetti (4), and we have not been shown any 
reason for doubting its correctness beyond a 
foot-noteat page 516 of Rustomji's Commen- 
tary on the Law of Limitation (8rd Edition). 
The view of the majority of the Full Bench 
which decided Mulla Vittil Seeti Kutti v. 
Kunhi Pathumma (16), that Art. 134 does 
not apply to cases where the transferee from 
a mortgagee does not get possession of the 
property will not help the appellants before 
us who are out of possession and ask for 
‘delivery of possession. In every case 
where Art. 134 is set up asa defence by a 
transferee from a mortgagee it is material 
to see what interest the mortgagee pur- 
ported to transfer to him (vide Rego v. 
Abbu Beart (17); Muthaya Shetti v. 


(16) 43 Ind. Cas. 31; 40 M. 1040: 33 AL Ti. J. 320; 
(1917) M. W. N. 609; 22 M. L. T. 236: 6 D. W. 464, 


_ + (17) 21M, 151; 7Ind. Dec. (N. s.) 463. 
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Kanthappa ‘Shetti (4), Veerabadra Theron’ 
v. Veerappa Tevan (7) and Baluswami 
Aiyer v. Venkitaswamy Naicker (10), 
Exhibit IT dated July 16th, 1878, purports to 
be an absolute sale of the properties in 
Sch. A. and not a mere assignment of 
amortgage interest in them. I think that 
both seller and purchaser must have honest- 
ly believed that the entire interest of the 
owner was being transferred by this docu- 
ment, seeing that if Ex. I dated January 
12th, 1872, were to be treated as a sale with 
an option for re-purchase after five years 
and before six years, the date for re-purchas6 
had passed and the property had become 
vested entirely in the purchaser on January 
12th, 1878. The present suit was rightly 
held by the Subordinate Judge to be time- 
barred.and the appeal must be dismissed 
with costs. 

Y.N. V. 
N. H. 


Appeal dismissed. 


— + 


ALLAHABAD HIGH COURT. 
Frrst CIVIL APPEAL No, 127 or 1923. 
May 8, 1924, 
Present:—Mr. Cecil Henry Walsh, Acting 
Chief Justice, and Mr. Justice Ryves. ° 
YASIN BIBI AND orters—Dzrenpants 


— APPELLANTS 
VETSUS 
Syed MUNAWAR HUSAIN—PLAINTIFF 
— RESPONDENT, l 
Registration Act (XVI of 1908), ss. 82, 388— Pre- 
sentation, what amounts to—Deed executed 


pardanashin woman handed over to Sub-Registrar by 
husband, effect of. , i OR 

The presentation of a document for registrationisa , 
question of fact requiring no formality. 4 

The husband of a pardanashin lady went to a Sub- 
Registrar and handing over to the latter a deed exe- 
cuted by his wife requested him to go to his house 
and register the deed : 

Held, that the handing over of the deed to the Sub- 
Registrar by the husband did not amount to “presenta- 
tion” and did not preclude a subsequent presentation 
of the deed by the executant herself. h 

First appeal from an order ofthe Dis- 
trict Judge, Gorakhpur, dated the 23rd of 7 
June 1923. | a 

Babu Piam Lal Banerji and Hafiz 
Mushtaq Ahmed, for the Appellants. 

Maulvi Muhammad Abdul Aziz, for the 
Respondent. i oo 

JUDGMENT.— We are of opinion that 
no question of Jaw arises in this appeal. In 
order to support the argument of the learned 
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Vakil on the point of law which he submit- 
ted to us, it is necessary for his case that 
presentation should have been made at the 
office of the Sub-Registrar. Then the point 
would have arisen. If presentation had 
been made at the office of the Sub-Registrar, 
it would have followed that it had been 
made by somebody under a power-of-at- 
torney, which was not duly executed in 
accordance with the provisions of the Act: 
But the difficulty of considering that ques- 
tion of law in this particular case, is that 
the learned Judge has definitely held, that 
the act of the husband in going to the 
Sub-Registrar and handing over the deed, 
and asking him to go to the house of the 
pardanashin lady to have it registered, was 
not presentation. He has found as a fact 
that the presentation did not take place 
until the Sub-Registrar went to the house 
‘of the lady. It is admitted that if that is 
. true, the decision of the learned District 
Judge is correct. As Lord Buckmaster, in 
the course of argument in the Privy Council 
in the case of Bharat Indu v. Hamid Ali 
Khan (1), (the material passage occurs on 
page 718)* says, “ Presentation is a ques- 
tion of fact requiring no formality. The 
servant (and if we substitute the word 
‘husband’ instead of ‘servant’ in this 
case, the cases become similar) really wrong- 
ly handed over the document to the Regis- 
trar; he should merely have told him to go 
to the house." Lord Phillimore, in the course 
of delivering their Lordships’ opinion, 
said that the- handing over by Wazir Beg, 
that is the servant, was inoperative but not 
injurious to the subsequent presentation. 
So the learned Judge had the support of 
the Privy Council for taking the view of 
the fact of presentation which he has done. 
Im other words, he has found a fact which 
is binding upon us. There was evidence 
to entitle him to do so, and we cannot 
interfere. The appeal is dismissed with 
costs. 
Z. K. 


1) 58 Ind. Oas, 386; 42 A. 487; 18 A. L. J. 
n5: 30M. L. J. 41; (1920) M. W N, 413; 28 M. L. T. 
98; 25 C. W. N. 73; 22 Bom. L. R. 1362; 47 I. A. 177; 13 
L. W.4:2 U. P. L. R. (P. C.) 179 (P.O). 
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LAHORE HIGH COURT. 
Fiast OrvıL APPEAL No, 1138 oF 1923. 
December 17, 1923. 
Present:—Mr. Justice Abdul Raoof and 
Mr. Justice Moti. Sagar. 

JIWA RAM—P.atnrirr—AppPELLaNt 

; versus < 
JHANDA SINGH-— DerENDANT— 

z RESPONDENT. 

Evidence Act (I of 1872), s. 102, Ilus. (b)—Mortgage 
suit —Consideration, receipt of—Burden of proof— 
Consideration, inadequacy of, effect of. 

Where a mortgagor admits the execution of the 
mortgage-deed, it lies upon him to prove that the con~ 
sideration mentioned in the deed had not been received 
by him in full.. The mere fact that he had been 
recklessly borrowing money would not absolve him 
from discharging the burden that lies upon him. 
{p. 347, col. 2.] ‘ 

An equity can he founded upon gross inadequacy of 


- consideration only when the inadequacy is such as to 


involve the conclusion that the party either did not 
understand what he was about or. was the victim of 
some imposition. [p. 348, col. 1.] 

First appeal from a decree of the Senior 
Subordinate Judge, Lahore, 

Lala Badri Das, R. B., and Lala Tirath 
Ram, for the Appellant. © ~ . 

Mr. M. S. Bhagat, for the Respondent. 

JUDGMENT.—This was a suit for 
sale upon a mortgage. The mortgage was 
executed by Jhanda Singh on the 28th of 
July 1915 securing an advance of Rs. 4,600 
bearing interest at the rate of Rs. 2 per 
cent. per mensem in favour of Jiwa Ram, 
the plaintiff. The detail of :the considera- 
tion stated in the mortgage deed is as 
follows :—~ 

(a) Rs. 2,200, in cash, and 

(b) Rs. 1,800 in currency-notes, 

The deed was. signed by the mortgagor 
and attested by witnesses. On the same 
date the mortgagor executed a receipt 
acknowledging the payment of Rs. 4,000 as 
detailed above. The mortgagor in his own 
hand put down the detail of the considera- 
tion money in the receipt and signed it, 
The period fixed for re-payment was six 
‘months. The property mortgaged consisted 
of a two storyed house together with shops 
situated in the Lahore city, Gumti Bazar, 
The suit was instituted on the 28th of May 
1918 claiming Rs. 4,000° principal and 
Rs. 2,720 interest for two years and ten 
months from the. 28th July 1915 to the 
28th of May 1918 at the rate of Rs. 2 per 
cent. per mensem, the total claim being ’ 
put to. Rs. 6,720. The suit was resisted by 
the defendant on the plea that full con- 
sideration for the mortgage had not been 
recéived and that only Rs, 2,000. had been 
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paid and an oral promise had been made 
either to confine the claim to Rs. 2,000 only 
or to pay the balance to the mortgagor 
whenever required by him. It was also 
pleaded that the rate of interest agreed 
upon was 9-annas per cent. per mensem as 
stated in the mortgage-deed. The mort- 
gagor having refused to get the deed re- 
gistered the mortgagee applied under s. 36 
of the Indian Registration Act for the com- 
pulsory registration of the document. The 
Sub-Registrar having refused to register 


the deed an appeal was preferred against. 


his order and the Registrar ordered its re- 
gistration. On these pleas two issues were 
framed by the Trial Court, namely. 


(1) Did the plaintiff advance Rs. 4,000 to 
` the defendant on the 28th of July 1915? 

(2) Did the defendant agree to pay 
interest at Rs. 2 per cent. per mensem? 


The burden of proof was laid by the 
learned Senior Subordinate Judge upon the 
plaintiff. To discharge this burden the 
. plaintiff called the two marginal witnesses 
Raghpat Rai (P. W. No. 1) and Ram Chand 
(P. W. No. 2). The scribe having died 
could not be produced in Court. The 
plaintiff also produced his roznamcha bahi 
and further supported the claim by his own 
evidence by going into the witness-box, 
Evidence was produced on behalf of the 
defendant to prove that his property was 
released by the Court of Wards on the Ist 
of July 1915. On the 24th of July he mort- 
gaged this very house to one Ramun Mal 
for Rs. 4,000 and only four days after this 
he executed the mortgage in suit in lieu of 
Rs. 4,000. On the lth of October 1915 he 
mortgaged certain property to one Lakhu 
Mal for Rs. 6,000. The evidence disclosed 
that between the year 1914-15 the defend- 
ant incurred, liability to the extent of 
Rs. 80,000. The defendant tried to prove that 
‘he: was an inexperienced and impecunious 
youngman and that he had fallen into the 
clutches of a ring of money-lenders of 
Lahore. On those facts the defendant asked 
the Court to relieve him of the consequences 
of his extravagance and inexperience. The 
Court accepted this contention, scrutinised 
the evidence given by the plaintiff strictly 
aod came to the conclusion that the plaint- 
iff had failed to prove that Rs. 4,000 had 
been paid to the defendant as consideration 
for the mortgage. The defendant having 
acknowledged the payment of Rs, 2,000 the 
Court granted a decree for that amount with 
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interest. at the rate of Rs. 2 per cent. per 
mensem. 

Against this decision the present appeal 
has been preferred by the plaintiff. The 
defendant also has filed a cross appeal 
questioning the decision ofthe Court below 
as to interest. 


Mr. Badri Das for the plaintiff-appellant 
has contended that, having regard to the fact 
that the execution of the deed was admitted, 
it lay upon the defendant to prove that the 
consideration mentioned in it had not been 
received in full. He questioned the decision 
of the Court below relating to the onus pro- 
bandi and contended that the mere fact that 
the defendant had been recklessly borrow- 
ing money would not absolve him of the 
burden that lay upon him. He relied on Illus- 
tration (b) appended to s. 102 ‘of the Indian 
Evidence Actand cited the ruling report- 
ed as Fateh Ali Shah v. Miran Bakhsh (1). 
The facts of the reported case and the 
decision thereon are fully summarised in 
he head-note and it may be usefully quoted 

ere, 

“In a suit by plaintiff to recover from 
defendant No. 1 and his wife a sum of 
Rs. 10,000 principal and Rs. 2,400 interest on 
a promissory note purporting to be execut- 
ed by both defendants on the 29th Novem- 
ber 1895, payable six months after date, 
defendant No. 1 while admitting execution, 
pleaded that after he had attained majority 
his extravagance had necessitated his estate 
being again put under the Court of Wards; 
thatafter the time the debt was contracted 
he was living on a small monthly allow- 
ance of Rs. 160 which was inadequate for 
his wants; that he cast about for a loan; 
and that plaintiff, whom he described - as 
an astute lawyer’s clerk, caught him in 
his meshes and got him to execute the note 
for a grossly inadequate consideration. It 
was, therefore, urged on his behalf that the 
doctrine of the English Court of Chancery 
in the case of expectant heirs and neces- 
sitous persons should be applied, and a 
decree passed merely for what he had actual- 
ly received, with reasonable interest there- 
on. It appeared that defendant No.1 wag 
a well grown and mature man of about 
thirty, who had already succeeded. to a 
large estate, and that, though addicted to 
extravagance and debauchery he was not 
a person of weak mental capacity, or in 
any state of mental or bodily distress, or 


(1) 60 P. R. 1898, 
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‘such -necessity.as made him ineapable of 
weighing the consequences of the trans- 
action into which he was entering with the 
plaintiff with whom-he had had no previous 
dealings. ; : 

| “Held, that under the above circumstances 
defendant No. 1 could not be placed in the 
category of those incapable of protecting 
themselves, and that the case must,-there- 
fore,.be treated as an ordinary case of debtor 
and-creditor, the, onus of proof ofall the 
disputed facts being, on the pleadings, upon 
defendant No. 1. l 

“Held, further, that there isan equity 
founded upon the gross inadequacy ofcon- 
sideration, but tt can only be when the 
‘inadequacy is such as to involve the conclu- 
sion. that the party either did not under- 
stand what he was about or was the victim 

of some imposition.” 

The facts and the pleadings in the 

present case are peculiarly similar to those 
in the reported case and every word of the 
decision applies with equal force to the 
defendant in the case. Weare, therefore, 
clearly of opinion, that the burden was 
wrongly placed upon the plaintiff. 
- Thd evidence produced by the defendant 
‘to prove his allegation is wholly unreliable 
and inadequate and has rightly been so 
‘eharacterised by the Court below. Mr. M. 
S. Bhagat the learned Counsel for the de- 
fendant, did notrely upon the statement of 
the witnesses produced on behalfof the 
defendant and admitted the correctness of 
the criticism made by the learned Judge 
of the Court below. We ourselves have 
‘carefully examined the evidence and we 
‘entirely agree with the learned Judge of the 
Court “below in holding that it is unreli- 
‘able and utterly useless, The defendant 
-himself made contradictory statement. as to 
‘the circumstances relating to the transac- 
tion. His statement for véry good reasons 
‘was discarded by the Court below and we 
ourselves. feel unable to attach any import- 
“ance to it. The defendant has utterly failed 
to establish that the whole consideration 
forthe mortgage had not been received by 
him. 

We accordingly accept the appeal with 
costs and modifying the decree of the Court 
“below” grant a decree for Rs. 4,00, the 
principal money, together with interest at 
the rate of Rs, 2 per cent. per mensem up to 
‘the date fixedand thereafter on the aggre- 
gate -amountat the rate of Rs. 6 per cent. 
per annum, The office will prepare a pre- 
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liminary decree for sale in accordance with 
the Form No. 4 given in Appendix D of the 
C. P.O, ae i : 
The defendant's appeal has neither been 
seriously pressed nor do we find any-force in 
it. We accordingly dismiss it-with costs, `i 
Z. K. Appeal accepted, 


ALLAHABAD HIGH COURT. | 

Srconp Crviu APPBAL No. 1594 or 1922. ` 
July 8, 1924. 
Present :—Mr, Justice Daniels and 

Mr. Justice Neave. =o 

MAHADEO PRASAD—Derrgenpant— ` 

APPELLANT 

versus . 

ANANDI LAL AND OTHERS—PLAINTIFFS— 
RESPONDENTS. i 
Transfer of Property Act (IV of 1882), ss. 40, 100—- 
Charge created by decree—Enforcement against trans- 
feree for value without notice. 2 
` The general rule is that where the owner of pro- 
perty creates successive rights by different transacticns 
entered into at different times, the rights will, in the 
absence of special circumstances, take effect in order 
of-priority. The rule laid down in s. 40 ofthe Trans- 
fer of Property Act that a right arising out, of contract 
and not amounting to an interest or an easement, 
cannot be enforced against a transferee for value with- 
out notice has no application to an obligation creating 

a charge upon property. [p. 39, col. 2; p. 350, col. 1.] 
A charge created by a decree is enforceable against 

a transferee for value without notice.’ fp. 350, col. 1.7” 


‘Second appeal from a decree of the Dis- - 
trict Judge, Allahabad, confirming that of 
the Munsif, Allahabad (West). 

Mr. M. L. Agarwala, for the Appellant, 

Dr. Kailas Nath Katju and Pandit S. S. 
Sastry, for the Respondents. ae 

JUDGMENT.—The question of law 
which is raised in this appeal is whether a 
charge which does not amount to a mort- 
gage can-beenforced againét a transferee 
for value without notice of the charge. The 
Court below, relying on the decision in 
Maina v. Bachchi (1) has held that it can, 
The appellant contests this proposition. The 
plaintiff-respondent- supports it, but in ad- 
dition contends that on the finding of fact 
of the Court below the question does not 
really arise. He relies also on the fact that 
the appellant’s title was acquired at execu- 
tion sale and not by private conveyance. 

The property in dispute consists of a half 
share in three houses Nos. 29, 45. and 66, 
situated in the city of Allahabad. The 
plaintiff, Anandi Lal,-was atthe institution 


(1) 28 A. 655; 3 A. L. J. 851; A. W, N, (1908) 165, 
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of the suit the holder. of a decree for 
Rs. 701-9-0 against the first defendant, Sham 


Lal, and seeks to enforce his decree. by the. 


sale of these houses. The houses originally 
belonged to the plaintiff and his cousin, 
Kalyan Chand, in equal shares. One Sheo 
Nath obtained a decree against Kalyan 
Chand and attached his half share in the 
houses before judgment on 5th February 
1918. The suitwas finally decreed on 13th 
June 191s on the basis of a compromise 
which provided that the amount decreed in 
favour ‘of Sheo-Nath ‘should constitute a 
charge on the property already under.attach- 
mént. As an additional precaution the 
decree was registered. The rights of the 
decree-holder weré purchased by the plaint- 
if, Anandi Lal, who proceeded to put the 
decree in execution. The houses were put 
up to sale and purchased by one Badri 
Prasad, but the sale was set aside on the 
application of Sham Lal, and the plaintiff 
has in consequence brought the present’ 
suit to establish his right to have the half 
share in the houses attached and sold under 
his decree, 

-The ‘claim of the appellant arises out of 
procéedings taken by Bulaki another credit- 
or ‘of Kalyan Chand, who brought a suit, 
No. 189 of 1918, against the latter and ob- 
tained a decree, on 30th April 1918. Before 
judgment Bulaki got an injunction; on 21st 
January, 1918, from the Small Cause Court 
restraining the judgment-debtor from trans- 
ferring the property. It is said by the 
learned District Judge that the issue of 
this injunction was ultra vires, and it has 
not been relied on in argument, in this 
.Court. In execution of this decree, Kalyan 
Chand's interest in the houses was attached 
and ‘brought to sale and was ultimately 
purchased by Sham Lal on 22nd March 
1919. Sham Lal got possession of the pro- 
perty on 27th March 1920. He subsequent- 
ly sold his rights to the appellant, Mahadeo 
- Prasad. The latter was added as a defend- 

ant after thé institution of the suit. The 
question for decision is whether Sham Lal’s 
purchase was or was not subject to the 
chargé created by the decree of 13th June, 
1918, in Sheo Nath’s case, the benefit of 
which has now. passed tó the plaintiff... 

According to the definition in s. 3 of the 
Transfer of Property Act, a person is, said 
to have notice ofa fact, not only when he 
actually knows it but when he could have 
been aware of it but for wilful abstention 
from such inquiry or search as he ought to 
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havemade. Now in this case the purchaser,’ 
Sham Lal, knew that a previous suit 
had been filed against Kalyan Chand, for 
he had actually been summoned as a 
Witness in that suit. He was summon: 
ed for the very day on which the com- 
promise decree was passed. As he pro- 
fesses not to know whether he attended. 
the Court or not (a fact which he could not 
possibly have forgotten), the probability is 
that he really was there. In any case he 
knew enough to make it incumbent on him 
to ascertain, before buying the property, 
what had happened in the previous suit and 


-whether the creditor having got his decree 


had taken any steps against the property, 
which would affect the title of a subsequent 
purchaser, Thisis substantially what thé: 
District Judge finds, though he has put 
his finding in the somewhat indefinite form 
that the facts “strongly suggest” that Sham 
Lal knew more about the proceedings in 
the former case than he is now prepared 
to admit. The learned Judge further points 
out that the decree-holder, by registering 
his decree, had done everything possible to 
give notice to any one who might contemp- 
late buying the decree. On the findings of 
the District Judge it must be held. that 
there was sufficient to put the original: 
defendant, Sham Lal, on enquiry, and that, 
if he had made any enquiry, he could not 
have failed to Jearn the true state of the 
case. He must, therefore, be held to have 
had notice of the plaintiff's charge within 
e meaning of the definition ir s. 3 of the 
ct. 

This really concludes the case. But 
we may say that we are not disposed to 
differ from Sir Hénry. Richards’ view, in 
Maina v. Bachchi-(1), that the position of a 
charge-holder, undér ‘the Transfer. of Pro- 
perty Act, is stronger than that of a person 
holding a merely equitable charge under 
English Law, and that though there may 
be cases in which a mere equitable claim 
will not be enforced against bona fide 
transferees for value without notice, yet ` 

“Itis much too broad a proposition to. 
state that in all cases where by act of 
parties or operation of law, immoveable 
property of one-person is made seeurity for 
payment of money to another and the trans- 
action does notamount to a mortgage, the _ 
security will not be enforced even against - 
such transferees.” : ' 

The general rule is that where the owner 
of property creates successive rights ‘by: 
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different tránsactiońs éntered into at 
different times, the’ rights will, in the 
absence of special circumstances, take 
effect in order of priority. On the other 
hand, s. 40 of the Transfer of Property Act 
lays down that a right arising out of con- 
tract and not amounting to an interest or an 
easement, cannot be enforced against a trans- 
feree for value without notice. In this case 
the right was not a merely contractual right 
but an obligation embodied in a decree. It 
is also to be remembered that Sham Lal 
was an execution purchaser who bought the 
interest of the judgment-debtor as it stood 
on the date of the decree. There are two 
Calcutta judgments, Royzuddi Sheik v. Kali 
Nath Mookérjee (2) and Akhoy Kumar 
Banerjee v. Corporation of Calcutta (3), both 
delivered by Mr. Justice Mookerjee, which 
lay down in‘general terms that a charge 
cannot be enforced against a transferee for 
value without notice. But in neither of 
these cases did the decision actually turn 
on this question. In the earlier case the 
document relied on as creating a charge 
was held to be invalid and in the later 
case the later transferee was found to have 
had nutice of the charge, For the reasons 
given, we dismiss the appeal with costs 
including in this Court fees on the higher 
scale. 
Z. K: 
@ 33 O. 985; 4 ©. L. J. 219 


3) 27 Ind. Cas, 261; 42 C. ‘625; 19 0, W. N.37; 21 
Ò. L. J. 177, 


Appeal dismissed, 
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PATNA HIGH COURT. 
MISCELLANEOUS CIVIL APPEAL NO, 58: 
oF 1925. i 
October 28, 1925. 
Present:—Justice Sir B. K. Mullick, Kr, 
and Mr, Justice Kulwant Sahay. 
BADRI SAHU AND OTHERS— DECRER- 
HOLDERS— APPELLANTS 


f VETSUS 
Pandit PEARE LAL MISRA AND 
OTHERS—J UDGMENT-DEBTOoRS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 66, 72—Haxecution of. decree—Sale proclamation, 
valuation in—Decree-holder, whether bound to bid up 
to valuation. : ; 

There is no provision of law compelling the decree- 
holder to bid at an auction-sale up toany sum that 
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may be fixed by the Court. The valuation in the sale 
proclamation is intended primarily for the protection 
of the judgment-debtor and for giving information to 
It is in uo sense in- 
tended to be an exact estimate of the value of the pro- 
perty and if in a sale properly published and conduct- 
ed the highest bid, whether of the decree-holder or any 
other person, is some figure below the figure given in 
the sale proclamation, it is not competent to the Court 
to compel the decree-holder to bid higher than that 
highest bid, 


Appeal against an order of the Subordi- 
nate Judge, Muzafferpur, dated the 22nd 
December 1924, affirming that of the- 
Munsif, Sitamarhi, dated the 14th August 
1924. . ne 

Mr. Lakshmi :Narayan Singh, for the Ap- 


pellants. 
JUDGMENT. 

Mullick, J.—No one appears to oppose 
this appeal. ; 

It appears that the decree-holder valued 
the property for the purposes of sale pro- 
clamation at Rs. 1,600. At the sale the 
decree-holder bid up to Rs. 600, but the 
Munsif declined to allow him to’ purchase 
the property unless he bid up to Rs, 1,300. 
As the decree-holder was unwilling to do. 
so the sale was not held and the execution 
case was dismissed. The decree-holder 
then appealed and the Subordinate Judge, 
who heard the appeal agreed with the 
Munsif. 

The present second appeal is preferred by 
the decree-holder. 

There is no provision of law compelling. 
the decree-holder to bid up to any sum 
that may be fixed by the Court. The valua- 
tion in the sale proclamation is intended 
primarily for the protection of the judg- 
ment-debtor and for giving information to . 
the bidders at the auction sale, It is in 
no sense intended to bean exact estimate 
of the value of the property and if in a sale 
properly published and condncted the 
highest bid, whether of the decree-holder 
or any other person, is some figure helow 
the figure given inthe sale proclamation, 
it is not competent to the Court to compel 
the decree-holder to bid higher than that 
highest bid. 

The order of the Subordinate Judge will 
be seb aside aud the appeal will be decreed 
and the decree-holder’s bid of Rs, 600 must .. 
be accepted. < 

Kulwant Sahay, J.—I agree. 

Z. K. Appeal allowed. 


a 
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BOMBAY HIGH COURT. 

First OwIL APPEAL No. 17 oF 1923. 
August 19, 1925. 
Present:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Justice Coyajee. 
HAJI REHEMTULLA HAJI 
TARMAHOMÊED-—PLAINTIFFR— 
3 APPELLANT 


versus 
Tus SECRETARY or STATE ror 

-© INDIA—Dsrenvant—REsponDENT. 

Income Tax Act (II of 1886), s. 89—Declaration 
that assessment is ultra vires, suit for, maintainability 
of—Resident of Native State, whether liable to assess- 
ment on profits made outside British India. 

The provisions of s.39 ofthe Income Tax Act of 
1886 do not operate to bar a suit in which it is 
claimed that an assessment is ulira vires. 

The profits of a business are earned where the actual 
excess over the expenditure incurred is earned. 

< A resident of a Native State cannot be assessed to 
income-tax in British India on profits made in another 


. Native State, unless it can be proved that those profits 


arose or were received in British India. 
First appeal from the decision of the Dis- 


“trict Judge, Broach, in Suit No.1 of 1921. 


Mr. G. N. Thakor (with him Mr. M. K. 
Thakore), for the Appellant. 

Mr. S. S. Patkar, Government Pleader, for 
the Respondent. 

JUDGMENT.—The first plaintiff is the 
proprietor ofthe Firm of Haji Tar Mahomed 
Hasan. The second plaintiff is the mana- 
ger of the Broach shop of the firm. Plaint- 


-iff No. 1l resides in the town of Upleta in 


Gondal State in Kathiawar. He has various 
shops inthe British territory, and three 
shops in the Baroda State. The income of 
each shop is received direct from the shop 
by the plaintiff at Upleta. The Income Tax 
Collector of the Broach City assessed the 
income of the plaintiffs on the income which 
‘was earned or accrued within the British 
territory. He also sought to levy income-tax 
on the income earned by the shops in the 
Baroda State. Eventually the plaintiff had 


‘to file these three suits for a declaration 
‘that the Income Tax Officer could not levy a 
tax on the income of the shops of the firm. 
‘of plaintiff No. lsituateat Miyagam, Kar- 


wanand Badharpur in the Native State 
of Baroda. 
The first question is whether the plaintiff 


“was not barred from bringing these suits by 
.the provisions of s. 39 of the Indian Income 


Tax Act Il of 1886, which says that no suit 


‘shall lie in any Civil Court to set aside or 


modify any assessment under this Act. If 
the assessment is clearly ultra vires then we 
do not think that the proyisions of that 
Act will apply. In this case the Income 
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Tax Collector of Broach seeks to assess a 
resident of the Gondal State on the profits. 
madein the Baroda State and unlesshe can 
prove that those profits arose, or were 1e- 
ceived,.in British India, then clearly the 
assessment is ultra vires, 

Itis not suggested that the profits were 
received in British India, but it is contended 
that the profits accrued or arose in British 
India. The Judge held thatthe plaint- 
iff had proved that fact, but the argument 
upon which his conclusion is based is clear- 
ly fallacious. He says:—‘For plaintiff it is 
contended that each branch is a separate 
entity, the branches in British India merely 
purchase to order and get their commission 
on the market price and merely act as any 
other business would do. The decision isa 
different one, but I think this is a case in 
which the profits arise or accrue in British 
India indirectly for the profits arise from 
the growth of the crops, conversion into 
grain and purchase here though the ultimate 
profit is made in Baroda State.” 

If we take an instance, which must con- 
stantly be happening, of the manager of a 
Baroda Branch of the plaintiff’s firm send- 
ing an order to his commission agent in 
Bombay for certain bales of cotton, or bags 
of wheat, and the cotton or wheat is sent to 
Baroda and sold there at a profit, it cannot 
possibly be said that the profit arose in 
British India because the goods may have 
come from Bombay or some other town in 
British India. lt is quite clear that the 
profits are earned wheie the actual money is 
earned in excess of the expenditure incurred. 

That was decided in In re Aurangabad 
Mills Ltd.\1) where the Court referred to 
the case of Commissioner of Taxation v, 
Kirk (2). 

On the question where the ultimate pro- 
fits arose which would entitle the Income 
Tax Authority to levy a tax on profits, the 
Judge admits that the ultimate profits were 
made inthe Baroda State. 

We think, therefore, that the profits arose 
in the Baroda State. The decrees in all the 
three suits will be reversed on the ground 
that income-tax was levied without autho- 
rization, and the appeal allowed with costs, 
Plaintiff will be entitled to refund of the 
money he has paid, except in F. A No. 32, 
where the refund will be limited to the. 
amount claimed in the appeal, viz. Rs. 460, 

Z. K. Appeal allowed, 


(1) 64 Ind. Cas. 9; 45 B. 1286; 23 Bom. L. R. 570, 
(2)- (1900) A. ©. 588; 69 L. J. P, O. 87; 83, Th 
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MADRAS HIGH COURT. 
Ssconp Orvin Appsan No. 1413 or 1922. 
April 17, 1925. 
Present :—Mr. Justice Phillips. 
SINNANNA KONE AND orsers— 
Derenpants Nos, 3 AND 6 to 12— 
APPELLANTS 


versus j 
MUTHUPALANI CHETTI AND ANOTHER— 
PLAINTIFF AND DEFENDANT No. 1— 

RESPONDENTS. $ 

Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Decrees in connected suits—Appeal against 
only one decree—Decree not appealed from, whether 
res judicata—Appeal, maintainability of. 

Where two connècted suits are tried and decided 
together on the same facts, but an appeal is filed 
against one decree only, the decree not appealed from 
does not operate as res judicata so as to bar the hear- 
ing the appeal. . : 
. Panchanada Velan v. Vaithinatha Sastrial, 29 M. 
333; 16 M. L. J. 63, followed. 

Bommadevara Naganna Naidu Bahadur v. Ravi 
Venkatappayya, 76 Ind. Cas, 594; 46 M. 895; (1923) M. 
W. N. 554; 21 A. L. J. 726; (1923) A. I. R. (P. C.) 167; 
33 M. L. T. 262; 45 M. L. J. 657; 25 Bom, L. R. 1290; 
18 L. W. 913; 28 O. W. N. 568; 39 Œ. L. J. 312; 50 I A. 
. 301 (P. C.), distinguished. 

“ Second ; appeal against a decree of the 
Court of the Second Additional Subordinate 
Judge, Madura, in A. S. No. 93 of 1921, 
preferred against that of the Court of the 
Second Additional District Munsif, Madura, 
in O. B. No, 46 of 1919. 

Mr, T. L. Venkatarama Iyer, 
Appellants. j 

Mr. K. V. Sesha Iyengar, for the Respon- 
dents. 

JUDGMENT.—The appellants set up 
a peculiar custom in their community that 
widows and daughters were excluded by the 
reversioners of-the last male member of a 
family and this custom has been found by 
‘the lower Appellate Court not have been 
proved. 

-The finding is objected to on the ground 
that itis bad in law, but I have not been 
referred to any statement in the judgment in 
which the law has been wrongly propound- 
ed and the arguments here have mainly 
been directed toshowing that adequate weight 
has not been attacned by the learned Sub- 
ordinate Judge to certain portions of the 
evidence. It isalso contended that two im- 
portant statements made by the plaintiff's 
witnesses have not been considered at all. 
The evidence of these witnesses has been 
dealt with by the Subordinate Judge and 
there is nothing so vital in these so-called 
admissions as to make it obligatory on the 
Subordinate Judge to deal with them in 


for the 
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greater detail. The whole of the evidence 
is oral although the custom is said to be 
one which is in accordance with the law 
wuich prevailed before the present system 
of Hindu Law came into being and con- 
sequently. must have been in existence for an. - 
incredibly long period, the Judge, therefore, 
rightly relies on the argument that not- 
withstanding this fact, thereis no document- 
ary evidence to support the custom. Certain, 
documents are alleged to be in existence 
which have not been produced and the appel- 
lants rely entirely on oral evidence. The Sub- 
ordinate Judge ‘has found that to be totally . 
inadequate and I see no reason to differ from 
his conclusion. An attempt is made to 
support the custom by a statement in the 
District Gazetteer where similar custom in 
this community is referred to, but the cus- 
tom there set out is not in accordance with 


the custom pleaded in this case and, there-- 


fore, does not at all corroborate the existence 
of the custom pleaded. I see no reason for 
not accepting this finding of the Subordinate 
Judge and, therefore, confirm it. 

A further point is argued, namely, that the 
question at issue in this appeal was res 
judicata because in a connected suit tried 
with this one and decided at the same time 
no appeal was preferred. This question 
has heen expressly decided bya Full Bench 
of this Court in Panchanada Velan v. 
Vaithinatha Sastrial:(i) and I am bound by 
that decision. It is argued that that deci- 
sion has been overruled by the Privy Council 
decision in Bommadevara Naganna Naidu 
Bahadur v. Ravi Venkatappayyea (2). [have 
already considered this point in a previous 
case, Second Appeal No. 1643 of 1922, where I 
came to the conclusion that Panchanada 
Velan v. Vaithinatha Sastrial (1) was not 
expressly overruled and I am still of 
the same opinion, Applying Panchanada 
Velan v. Vaithinatha Sastrial (1) the Bub- 
ordinate Judge is right in hearing this 
appeal and deciding it on the merits. 

The second appeal is, therefore, dismissed , 
with costs. S 

v. N. V. MA ‘ 

N, H. Appeal dismissed. 

(1) 29 M. 333; 16 M. L. J. 63. 

(2) 76 Ind. Cas. 594; 46 M. 895; (1923) M. W., N. 554; 
21A. L. J. 726; (1923) A. I. R. (P: O.) 167; 33 M. L-T. 
262;45 M. L. J. 657; 25 Bom. L. R. 1290; 18 L.-W, 
(PO) O. W. N. 538; 390. °L. J. 312; 507. A. 301 
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ALLAHABAD HIGH COURT. 
First Arrea FROM ORDER No. 200 or 1925. 
December 11, 1925. 
Present:~-Mr. Justice Walsh and 
Mr. Justice Kanhaiya Lal. 

Bahora SRI KISHEN AND ANOTHER 
—DEFENDANTS—APPBLLANTS 
versus 

Kunwar CHANDRA SEKHAR 
BAKSH SINGH AND oTHERS—PLAINTIFFS— 
RESPONDENTS. 

Pre-emption—Wajib-ul-arz embodying custom— 
Partition of village—Agreement to observe custom 
irrespective of partition—Agreement, whether binding— 
Fresh wajib-ul-arz, whether necessary. 

Ordinarily where a partition of a village has taken 
place, the joint ownership is destroyed, and each 
mahal becomes a separate unit for the purpose of 
regulating the rights of the co-sharers forming the 
proprietary body of that mahal inter se. {p. 353, col. 2.] 

Where, however, the wajib-ul-arz relating to the 
village recognises the existence of a custom of pre- 
emption amongst the co-sharers of the village, and 
when the village is divided by partition into different 
mahals, the co-sharers agree to the partition subject 
to the reservation that the custom will continue in 
force irrespective of that partition, and that a co- 
sharer of one mahal would be entitled to pre-empt in 
respect of property situated in another makal, the 
reservation operates asa condition precedent to the 
partition and isas much binding ou the co-sharers, 
who are partics to the partition proceeding, as the 
partition itself. It is not necessary that a fresh wajib- 
ul-arz should be prepared at the time of partition in 
ae of each mahal embodying such a custom. 
ibid. 

-~ Digambar Singh v. Ahmed Sayeed Khan, 28 Ind. 
Cas. 34; 37 A. 129; 13 A. L. J. 236; 19 O. W. N. 393; 17 

-M. L. T. 193; 2 L. W. 303; 21 O. L. J. 237; 28 M. L. J. 
556; 17 Bom. L. R. 393; (1915) M. W. N. 581; 42 I. A. 10 
(P. C.), referred to. 


First appeal from an order of the District 
Judge, Mainpuri, dated the 24th of March 
1925. 

‘Mr. N. Upadhiya, for the Appellants. 


JUDGMENT.—This appeal arises out 
of a suit for pre-emption; and the question 
for consideration is whether a custom of 
pre-emption recorded in the wajib-ul-arz 
` framed prior to the partition of the village 
can be enforced after the village has been 
partitioned by.a co-sharer of one mahal in 
respect of. property situate in another mahal. 
The Court of first instance dismissed the 
claim, but the lower Appellate Court, rely- 
ing on the decision of their Lordships of 
the Privy Council in the case of Digambar 
Singh v. Ahmed Sayeed Khan (1), held that 
in the absence ofa fresh wajib-ul-arz pre- 


“(1) 28 Ind. Cas. 34; 37 A. 129; 13 A. L. J 236; 19 
O. W. N. 393; 17 M. L. T. 193; 2 L. W. 303; 21 0. L, J. 
237; 28 M. L. J. 556; 17 Bom, L. R. 393; (1915) M. W. 
N. 581; 421. A. 10 (P. O) 
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pared at the time of partition, indicating 
a contrary intention, it cannot be presumed 
as a matter of law or principle that the 
custom of pre-emption in force before par-. 
tition was no longer to have effect or 
operation. It referred to the tarz taqsim 
prepared at the time of the partition, 
wherein it was stated asa matter of arrange- 
ment between the co-sharers, which the 
partition officer-had accepted and the Col- 
lector had confirmed, that a co-sharer in a 
mahal will have a right of pre-emption in. 
respect of the property of the other mahal 
despite the partition. Section 114 of the 
U. P. Land Revenue Act, III of 1901, pro- 
vidés for the preparation of a tarz tagsim 
or partition proceeding determining the. 
principles which shall govern the partition, 
detailing how the partition is to be made, 
and deciding all disputed questions that 
may have arisen in connection therewith. 


A partition is subsequently effected in az- 


cordance with the principles so laid down 
in the partition proceedings. If reservation 
is made in favour of a custom of the kind 
here in question, that reservation aperates 
as a condition precedent to the partition. 
and is as much binding on the co-sharers, 
who are parties to the partition proceeding, 
as the partition itself. It is not necessary 
that a fresh wajib-ul-arz should be prepared 
at the time of partition in respect of each 
mahal, embodying such a custom. The 
wajib-ul-arz relating to the village recognis- 
ed the existence of a custom of pre-emption 
amongst the co-sharers of the village, and 
when the village was divided by partition 
into different mahals, the co-sharers agreed 
to the partition subject to the reservation 
that the custom will continue in force irres- 
pective of that partition, and. that a co- 
sharer of one mahal would be entitled to 
pre-empt in respect of property situated in 
another mahal, Ordinarily where a parti- 
tion has taken place, the joint ownership is 
destroyed, and each mahal becomes a 


‘separate unit for the purpose of regulating 


the rights of the co-sharers, forming the 
proprietary body of that mahal inter se. But 
in this particular case the partition was 
made subject to the reservation that so 
far as the custom of pre-emption was con- 
cerned, it was to continue in force irrespec- 
tive of the partition, or in other words, as 
if the interests of the co-sharers of the 
village in the different mahals had remained 
undisturbed. The defendant vendee is a 
stranger, The plaintiff pre-emptoris a co- 
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sharer in one of the mahalsand as such he 
is entitled to preference as against the for- 
mer. . There is no reason in these circum- 
stances for interfering with the decision of 
the lower Appellate Court. The appeal is 
dismissed under O. XIA, r. 11, C. P. ©. 

N. H. Appeal dismissed. 


MADRAS HIGH COURT. 
Crvi Revision Petition No. 793 or 1923. 
August 17, 1925. 
Present:—Mr. Justice Madhavan Nair. 

K. VENKAT REDDIAR & Co.— 
PETITIONER 

versus 
DESIK ACHARIAR—Rxsponvenr. 

Interest Act (XXXII of 1889), s. 1-Interest— 
Absence of demand—General principles. 

In the absence of demand for interest, a plaintiff is 
not entitled to interest under the Interest Act. 

Muhammad Abdul Ga fur Rowther v. Hamida Beevi 
Ammal, 52 Ind. Cas. 505; 42 M. 661; (1919) M. W. N. 
484; 25 M. L.T. 242; 36 M. L. J. 456 and Arunachalam 
Chettiar v. Rajeswara Setupati, 71 Ind. Cas. 257; 15 
L. W. 63; (1921) M. W. N. 873; 30 M. L. T.. 84; 42 
M. L. J. 74; (1922) A. 1. R. (MJ) 55, distinguished. 

On general principles of law, interest is not due on 
money, unless it was intendéd to be paid or unless 
such intention could be implied from the usage. of 
trade, as in the case of mercantile instruments, 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise the decree 
of the Court of the Subordinate Judge, 
Chingleput, in S. ©. S. No. 2 of 1923 on the 
file of his Court. 

Mr. N. Swaminadhan, for the Petitioner. 

Mr. G. N, Thirumalachariar, for the Re- 
spondent. 


JUDGMENT.—The plaintiff is the 


petitioner. The plaintiffs suit was to re- 
cover principal and interest on account of 
dealings carried on between him and the 
defendant from the 22nd May 1916 to the 
10th of December 1922. The plaintiff has 
been given a decree for Rs. 196 but he has 
not been awarded interest on that amount. 
The question .in this case is whether the 
lower Court was wrong in refusing ‘interest’ 


to the petitioner. Interest is claimed under - 


the Interest Act and on general principles 
of law, 

In view of the finding that there was no 
demand for interest by the plaintiff, the 
plea that he isentitled to interest under the 
interest Act cannot be accepted.. 

The next question is whether the plaint- 
iff is entitled to interest on general princi- 
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ples of law. It is well-known that under . 
the rules of English Common Law, interest 
is not due on money, unless interest was 
intended to be paid or unless it is implied 
from the usage of trade, as in the case of 
mercantile instruments. Applying this 
principle, the petitioner is not entitled to 
interest in this case because the learned 
Judge in para. 4 finds that the parties com- 
menced dealings on the assumption that 
no interest would be demanded. This 
finding that interest was not intended to 
be paid is supported by the evidence. of 
D. W. No. 1. Accepting this finding, I am of 
opinion that plaintiff is not entitled to 
interest even under the general principles 
of the Common Law. 

The decision in Muhammad Abdul Gaffur 
Rowther v. Hamida Beevi Ammal (1) and 
Arunachalam Chettiar v. Rajeswara Setupati 
(2) are inapplicable to the present case, in- 
asmuch as it has been found that interest 


“was not intended to be charged, when the 


parties commenced their dealings. l may 
also mention that interest has not been 
claimed, based on the usage of trade. 

I think, therefore, that the decision of the 
lower Court is right. I dismiss this revision 
petition with costs. 

y w v 

Petition dismissed. 

x ss Ind. Cas. 505; 42 M. 661; (1919) M W. N. 484; 

M: L. T. 242; 36 M. L. J. 456 


8) 71 Ind. Cas. 257; 15 L. W. 63; (1921) M. W. N, 
873; 30 M, L. T, 84; 42M. L. J. 74; (1922) A. I. R. L) 


BOMBAY HIGH COURT. 
First Civit APPEAL No. 351 or 1924, 
F September 17, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
VIRAPPA GOVINDAPPA KONRADDI— 
DEFENDANT— APPELLANT 
versus 
BASAPPA VIRBHADRAPPA 
KULKARNI—PLAINTIFF—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 151— 
Inherent power of Court, when to be exercised. 


Where 8 party does not take advantage of the right 
of appeal granted to him by the O. P. O., he cannot 


“be allowed to come to the Court and ask the Court to 


exercise its powers under s. 151 of the Code. 

First appeal from the decision: of the 
First Class Subordinate Judge of Dharwar, 
in Darkhast No, 251 of 1923, 
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. Mr. A. G. Desai, for the Appellants. 
Mr. P. V. Kane, for the Respondents, 
JUDGMENT.—The defendants ap- 
plied for the execution of the consent 
decree in Suit No. 350 of 1919, dated Novem- 
ber 22, 1920, whereby it -was ordered that 
the plaintiffs should pay to defendants 
Nos. 1-5 Rs. 13,C00 by instalments. If the 
plaintifis could not pay the amount, the 
defendants were entitled to recover the 
amount by sale of the property in suit 
which was charged with payment of the 
decree. The property was sold and the 
sale proceeds were not sufficient to satisfy 
the decree. Thereupon the defendants 
. applied for the attachment of certain other 
property belonging to the plaintiffs. On 
October 13, 1923,an order was made and it 
was transferred to the Collector for further 
execution under 8.68, C. P, O. The plaint- 
iffs might have appealed against that order. 
But instead of doing that, they made a 
miscellaneous application _ to the Judge 
praying that the defendants’ darkhast 
should be dismissed. We do not know how 
it was competent to the Judge to entertain 
that application. Itis suggested now that 
he could deal with it under s. 151 of the 
Code. But it certainly is not intended that 
- where a party does not take advantage of the 
right of appeal granted him by the Code 
that he should be allowed to come to the 
Court and ask ey Court to exercise its 
powers under s, 

We think, ee that the Judge was 
not éompetent- -to dismiss the darkhast on 
this application. The appeal must be 
allowed. ‘The darkhast must proceed. The 
appe mar is entitled to his costs throughout. 

Appeal allowed. 


MADRAS HIGH COURT, 
CIVIL APeEAL No. 73 or 1922. 
August 18, 1925. 

Present :—Justice Sir Charles Gordon 
Spencer, Kr., and ae x pence Viswanatha 
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= NE ent 


MEDAI DALAVOY. THIR UMALAYAPPA 
. MUDALIAR—Derenpants Nos. 1 ro 9 
— RESPONDENTS. 


Hindu Law—Widows—Partition—-Relinquishment 
of survivorship—Intention,, 
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There is no legal obstacle to prevent one of two 
Hindu co-widows from so far releasing her right‘of 
survivorship as to preclude her from recovering from 
an. alienee, after the other co-widow's death, property 
given by way of partition to the latter and alienated 
by her. The partition may be by document or oral. 
[p. 358, col. 2.] 

Gomathi Ammal v. Kupputhayt Ammal, 14 M. L. J, 
175, followed. 

It is a question ofintention in each case, to be 
gathered from the deed of partition, if any, and the 
surrounding circumstances, whether the widows 
retained or renounced their rights of survivorship. 

It has to be proved by clear evidence that the 
widows were conscious of the right of survivorship 
possessed by them; and that they intended to give up 
such right. [p. 358, col. 2; p. 359, col. 1.] 


Appeal against a decree of the Court of 
the Additional Subordinate Judge, Tinne- 
velly, in O. S. No. 39 of 1919 (O. S. No. 63 
of 1918 of the Sub-Court, Tinnevelly). 

i Mr. S. Muthia Mudaliar, for the Appel- 
ant. 

Messrs. A. Krishnaswamy F K. 
Subramania Pillai and S. Sankara Iyer, ` 
for the Respondents. 


JUDGMENT. 

Viswanatha Sastri, J.—Appeal by 
plaintif against the decree of the Court 
of the Additional Subordinate Judge of 
Tinnevelly, in O. S. No. 39 of 1919. The 
facts which gave rise to the suit are as 
follows: One Shanmuga Kumaraswami 
Mudaliar died on January 15th, 1892, leav- 
ing two widows Parasakti Vadivu Anni, 
and Kaliani Anni (plaintiff) as his heirs. 
The two widows “to suit their convenience”, 
divided some of the properties into equal 
moities, and the income from other pro- 
perties wasalso similarly divided, as also 
debts due tothe family. Parasakti died 
on December 10th, 1915, and, on her death, 
all the properties which she was enjoying 
accrued to plaintiff by right of survivorship. 
The properties which were in the enjoy- 
ment of Parasakti yielded an annual income 
of Rs. 6,000. The lst defendant who is the 
next reversioner, fraudulently induced Para-~ 
sakti to execute asale-deed in his favour with 
respect to the properties specified in somé 
of the schedules; and healso induced her 
to execute another sale-deed with respect 
to certain other properties in favour of 
the 7th defendant’s father, benami for him- 
self. A third sale-deed was executed in 
respect of certain other properties in favour 
of one Ramalinga Mudaliar, who is the son 
of lst defendants maternal uncle. Sub- 
sequent to these transactions, the lst defend- 
ant obtained two other sale- deeds with 
respect to properties comprised in Sch, 
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IlI, and he also obtained a usnfructuary 
deed of mortgage with respect to pro- 
perties comprised in Sch. XXXVI. All 
these transactions were entered into with- 
out any legal necessity and with a view to 
defraud plaintiff. The Ist defendant also 
received monies from the Taluk Board, 
Shermadevi, which were legally due to 
plaintiff. Defendants Nos. 2 to4 are the 
undivided sons of the Ist defendant. De- 
fendants Nos. 5and 6 arethe widows of 
Renganatha Mudaliar the undivided elder 
brother of the Ist defendant ; and the 7th 
defendant is the son of the lst defendant's 
sister. Hence the suit for the recovery of 
the properties that were in the possession 
of Parasakti Vadivu Anni, together with 
mesne profits. The lst defendant contend- 
ed that plaintiff and Parasakti effected an 
absoulte partition ofthe properties, that 
each gave up the right she had to succeed to 
the properties that fellto the share of the 
other by right of survivorship; that the 
alienations sought tò be impeached were 
for purposes binding on the estate, and 
that plaintiff was not entitled to any relief. 
- Defendants Nos. 2 to 6 adopted the written 
statement of the Ist defendant. 
defendant contended that the alienations 
in his favour were for purposes binding 
on the estate. The 8th defendant was 
added as a supplementary defendant on the 
ground that the property specified in Sch. 
XXV was in her possession; but she dis- 
claimed all interest therein. The 9th defend- 
ant was also, subsequent to the suit, added 
as a party, on the ground that he claimed 
an interest in Schs. XXV and LIX. He 
pleaded that the alienations were bind- 
ing onthe estate. The learned Subordinate 
Judge held that the division between the 
widows was only for thesake of conveni- 
ence, that neither of them. gave up thé right 
she had to succeed to the properties in 
the possession of the other, and that the 
plaintiff was entitled to possession of the 
properties comprised in all the Schedules, 
except Schs. Il, XII, and XIII. The appeal 
relates to properties with respect to which 
possession was not decreed and the Ist 
defendant filed amemorandum of objections 
with respect totheitems decreed and which 
were in his possession. A similar memo- 
randum of objections was filed by the 7th 
defendant. é 

In dealing with the memorandum of 
objections the question to be considered is, 
the nature of the estate taken up by the 
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widows byreason of the arrangement said 
to have been come to between them. The 
contention of the plaintiff is that they were 
in enjoyment of separate portions simply 
for the sake of convenience, whereas the 
contention of the defendants is that the 
parti;ion gave each widow an absolute in- 
terest in the properties, and that the widows 
parted with their right of survivorship. 
There isno document to evidence the par- 
tition of the properties now in suit, but it 
was contended on behalf of the respondents 
that the partition was on the lines of Ex. 
L of the date January 30th, 1892: The cir- 
cumstances which led up to the execution 
of Ex. L are these. Shanmuga Kumaraswami 
died on January 15th, 1892; and, on Feb- 
ruary 10th 1892, Avudiayammal Anni widow 
of his deceased brother, presented for re- 
gistration a document which purported to 
be a Will, and which was put forward as 
having been executed by Shanmuga Kumara- 
swami on 14th January 1892. The registra- 
tion of the Will appears to have been oppos- 
ed on behalf ofthe list defendant, as will 
appear from Ex. AAAAA. Exhibit L came 
into existence on January 30th, 1892, and 
it related to houses and’ house sites which 
have no connection with the present claim. 
To this document plaintiff, Parasakti and 
Avudaiyammal were parties, and the docu- 
ment recites that these three persons had 
acquired under the Will of Shanmuga 
Kumaraswami the properties absolutely; and : 
that the properties described in the docu- 
ment were to be enjoyed in the manner’ 
stated therein. The concluding words of 
the document on which reliance was placed . 
are these “the properties belonging to the 
respective persons, be .enjoyed by them 
alone with all rights.” It was urged on 
behalf of the Ist respondent that the other 
propertiesileft by Shanmuga Kumaraswami, 
including the properties now in suit, were 
also divided in the same manner in which 
the properties comprised in Ex. L were 
divided; but there is no document to 
evidence the partition of these properties ; 
nor is the date of the division ascertainable 
with any degree of certainty. In her 
evidence, plaintiff stated that "“ Ex. was 
not brought into force as there were dis- 
putes about the Will”, and this statement 
of hers receives support from the circum- 
stance that there was admittedly no division 
of the properties not comprised in Ex. L 
into three equal shares, between plaintiff 
Parasakti and Avudaiyammal, as contem- 
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plated in Ex. L. Pardsakti gave evidence 
in the Ambasamudram District Munsif's 
Court in a suit between her, plaintiff and 
lst defendant; and Ex. G isa copy of the 
deposition then given. This is what ap- 
pears at page 28 of the paper-book. “After 
. the death of my husband, the defendants 
Nos. 2and 3 and myself were enjoying his 
properties. We were enjoying them, each 
one share. For Fasli 1301, we paid theerva 
in three shares’. At page 33 of the paper 


book she says “Now for the past five or. 


six months the 2nd defendant and myself 
have been paying in two shares”. She gave 
her evidence in June 1894, and consequently, 
the payment .of kist in two shares must 
have been only from January 1891, Ex. M 
of the date July 15th 1893, is a lease deed 
in favour of plaintiff and Parasakti, and the 
circumstance that the lease deed was taken 
in their joint names indicates that on the 
date of this document there was no divi- 
sion of the properties between them. There 
is, therefore, strong ground for coming to 
the conclusion that the division of the pro- 
perties not comprised in Ex. L was not 
made at or about the time of Ex. lL but 
two years afterwards. Thelst defendant 


had not examined himself and we have 


. not been referred to any oral evidence on 
his side as to the division of the properties 
in suibin the manner contended for by 


im. 

Prasakti and plaintiff admittedly enjoyed 
the properties not comprised in Ex. L,. in 
equal shares; and, it was contended on be- 
half of the Ist defendant that this enjoy- 
ment was in pursuance of an arrangement 
between them to the effect that each was to 
take an absolute interest in the properties 
each got; and that there was to beno right of 

- survivorship between them. We are asked to 
infer such an arrangement from the follow- 
ingcircumstances: (l) The division of the 
debts due to the estate into two equal shares; 
(2) the liability undertaken by each widow 

_ to pay the debts due from the estate, in 
equal shares; (3) their conduct in pleading 

that they were each liable to pay only a 

-half share in thedebt, when creditors sued 

them; (4) compromises made by them in 
such suits under which each agreed to pay 
a half share in the debts; (5) Succession 
Certificates got by each of them with res- 
pect to half of some of the debts; (6) each of 
them executing promissory notes in favour 
of creditors with respect to a half share in 
the debts due by their husband; (7) mort- 
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gages and sales effected separately, giving 
the alienees absolute rights in the shares 
enjoyed by each;- (8) each contributing half 
the expenses forthe Kattalais that had to be 
performed; (9) each paying sist separate- 
ly for the portions enjoyed by her; and (10) 
each suing the other for contribution with 
respect to excess payments made by her. 
It appears to me that all these circumstan- 


‘ees are consistent with the division having 


been made forthe sake of convenience. The 
learned Vakil for thellst respondentcontenc- 
ed that this could not be said with respect 
to the mortgages and sales effected separatc- 
ly; as also with respect to suits for contri- 
bution, although it may be so said with 
respect to the other circumstances. So far 
as suitsfor contribution go, I fail to see 
why such suits would not lie in case the 
arrangement had been only for the sake of 
The claim maybe based not 
under the Common Law; but under the 
arrangement between the parties to the 
effect that each was to pay a half share in 
the debts due by her husband, and any 
violation of this arrangement by reason of 
which one widow was sued by a creditor 
and made to pay the entire debt, would cer- 
tainly entitle her to recover from the other 
widow the portion paid in excess of her 
share. With respect to mortgages and 
sales, each widowdid, no doubt, sell her half 
share, but this circumstance could not be 
taken to indicate that each widow gave up 
the right of survivorship to the portion 
enjoyed by the other widow, in case she 
survived her. Even in case the division 
had been only for the sake of convenience, 
the same thing would have been done. The 
whole question is one of intention, and there 
is clear documentary evidence in the case 
which, in my opinion, conclusively proves 
that such an intention was not present in 
the minds of the widows atthe time they 
came to enjoy the properties separately. Ex- 
hibit C ofthe date December 10th, 1909, is a 
sale-deed executed by Parasakti in favour of 
the Ist defendant, and therein the following 
appears “What belonged to my husbandand 
what he was enjoying and for what an ar- 
rangement was made to the effect that after- 
wards I and Kaliani Anni (plaintiff) should 
enjoy in equal half shares for convenience, 
etc’. A similar recital appears in Ex, D 
which is a document executed by plaintiff 
in favour of lst defendant on June 8th, 1910, 
There was thus:a clear statement on the 
part of both the widows as earlyas 1909 
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to the effect that their enjoyment separately 
was only for the sake of convenience. That 
the lst defendant was also under the same 
impression will appear from Ex. A which 
is a copy of the plaint presented by him in 
“the Subordinate Judge's Court, Tinnevelly, 
to which plaint- plaintiff and Parasakti 
were parties. In para.6 there is a clear 
statement to the effect that the widows were 
“for the sake of convenience’ enjoying the 
properties by halves. 
statement to the effect that plaintiff (present 
defendant) was to get the properties after the 
lifetime of defendants Nos. 1 and2 (plaintiff 
and Parasakti), and such a statement would 
not have been made in case the division 
was absolute, In para. 9 it was stated that 
the sale effected by the lst defendant with- 
out the consent of the 2nd defendant would 
not be valid beyond the lifetime of the Ist 
. defendant. If the division was complete 
and the right of survivorship was given up, 
the consent of one widow to the alienation 
effected by the other widow would not have 
been necessary. Exhibit J is the plaint in an- 
other suit instituted by lst defendantin the 
District Munsif's Court, Ambasamudram in 
the year 1902, to which suit Parasakti and 
- plaintiff were parties. 
ofthe plaintiff is given as Medai Dalavoi 
Thitharappa Mudaliar, he is said to be the 
son of Medai Dalavoi Kumarasami Mudaliar, 
and the signature to the body of the plaint, 
asalso tothe verification, are of Tiruma- 
lappa Mudaliar, there can beno doubt that 
the plaintiff in that suit was the present Ist 
defendant. In para. 6 of this plaint, the lst 
. defendant claims to be entitled to all the 
. properties left by Shanmuga Kumaraswami 
‘after the death of the two widows, and such 
a demand would not have been made i in case 
there had been acomplete division in status, 
and the right of survivorship lost to each 
of the widows. There is, therefore, strong 
documentary evidence to indicate that the 
widows intended the division to be only for 
the sake of convenience, and that the Ist 
defendant was also under the same im- 
pression. Reference was made to Exs. XV 
and XV (a) which are sale-deeds executed 
by Parasakti in favour of the Ist defend- 
ant on the 19th of November 1915. These 
documents were admittedly executed a few 
days before her death, and she was aged 70 
then, It is stated in these documents that 
Kaliani had no subsequent interest in the 
properties. It was suggested on behalf of 
the plaintiff that the lst defendant acquired 
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influence over Parasakti during her later 
days, and got from her documents .in his 
favour. The Ist defendant has not gone 
into the witness-hox, and the circumstances 
under which Exs. XV and XV (a) were 
obtained have not been explained, The docu-- 
ments relating to the ten circumstances 
above referred to, have been dealt with in 
detail by the learned Subordinate Judge 
and it will serve no uséful purpose to deal 
with them here. 


The rightof Hindu widows toeffecta parti- 
tion of their husbands’ estate in such a way 
as to release the right of survivorship each 
possessed, was first recognised in Ramakkal 
v. Ramasami Naicken (1). It was there 
held that there was no legal obstacle to 
prevent one of two co-widows from so far 
releasing her right of survivorship as to 
preclude her from recovering from an 
alienee after the other co-widow’s death, 
property given by way of partition to the 
latter and alienated by her. In this case 
there was a formal registered partition deed 
and, upon a construction of its terms it 
was held that the right of survivorship was 
given up. In Gomathi Ammal v. Kuppu- 
thayi Ammal (2), the above mentioned case 
was referred to, and it was held that it was 
open to daughters while effecting a parti- 
tion, by apt’ language to renounce their 
right of survivorship. In that case the 
daughters proceeded on the erroneous view 
that they had nota qualified but had an 
absolute estate which carried with it no 
right of survivorship, and it was held that 
the parties could not have possibly intend- 
ed. to renounce and did not renounce the 
rights of each to take as the father's heir. 
The learned Judges observe that it was a 
question of intention in each case, to be 
gathered from the deed of partition, if any, 
and the surrounding circumstances, whether 
the daughters retained or renounced their 
rights of survivorship. In Subbammal v. 
Krishna Aiyar (3) there was a deed of’ 
partition between the widows; and, on the 
basis of the deed it was held that the 
female heirs holding limited estates can 
so divide as to preclude the right of sur- 
vivorship inter se. That this could also be 
done by means of an oral partition was 


if 22 M. 522; 9M. L. J. 101; 8 Ind. bes (N. 8.) 


Ta, 14 M. L. J. 175. 
(3) 22 Ind. Oas. 399; 26 M. L, J. 479, 
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held in Alamelu Ammal v. Balu Ammal 
(4). The oral partition was proved; and 
the learned Judge (Sadasiva Iyer, J.), ob- 
serves as follows: “In this view, tbe plaintiffs 
having effected an oral partition with Sub- 
bammal, giving her under the oral partition 
agreement an absolute right in plaint pro- 
perties, which gift involves the relinquish- 
ment by themselves of their right to claim 
possession of the property if they survived 
Subbammal, the said partition arrangement 
is binding upon them”, The Vakil for the 
Ist respondent referred to the case of Har- 
dei v. Bhagwan Singh (5) but it will appear 
from the observations at page 440* that the 
arrangement was supported, on the gronnd 
that it was a family settlement, and that 
-the rights of the parties were in doubt 
when the partition was made. 

The Vakil for the Ist respondent, also 
referred to the judgment in an unreported 
case, Nelakantt Sundarasiva Row v. Ivatuary 
Viyyamma (6) but in that case this Court 
held that there was an arrangement be- 
tween the parties tothe effect that the di- 
. Vision was absolute: although thé Trial 

Judge held that such an inference should 
be drawn from the conduct of the parties, 
The trend of the decisions above referred 
to indicates to my mind that it has to be 
proved by clear evidence that the widows 
were conscious of the right of survivorship 
possessed by them; and that they intended 
to give up such right. Exhibit L is of no 
value because the division under it was 
made on the clear supposition that the 
widows got an absolute interest under the 
Will left by their husband. This document 
cannot, therefore, indicate the intention 
with which the properties in suit were di- 
vided; and there being no other evidence 
to indicate what the intention of the parties 
was when the properties were divided; and 
the circumstances referred to by the Ist 
defendant’s Vakil being not conclusive for 
the purpose of proving division in status; 
coupled with the fact that Exs. A, C, D 
and J prove in unmistakable terms that 
the division was only for the sake of con- 
venience; the only conclusion that can be 
come tois the one come to by the learned 

(4) 26 Ind. Cas. 455: 28 M. L. J. 685; 16 M. L. T. 592; 
(1915) M. W. N. 26. 

P Ind. Cas. 812; 13 L. W. 436; 24 O. W. N. 105 


. ©) 91 Ind. Cas. 401; 48M. 933; 49 M. L. J. 266; 
(1925) M. W. N. 643; 22 L. W. 398; (1925) A. I. R. (AL) 
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Subordinate Judge, 1. e., that there wag 
no giving up by the widows of the right 
of survivorship, and that separate enjoy- 
ment in equal’ moieties was resolved upon 
only for the sake of convenience. 

The memorandum of objections filed by 
the lst respondent relates also to aliena- 
tions with respect to properties in the 
possession of the lst defendant, which have 
not been upheld. Mr. Krishnaswami Iyer 
who appeared for the respondent did not 
urge any arguments impeaching the find- 
ing of the lower Court with respect to 
these alienations. 

The 7th defendant also filed a memoran- 
dum of objections with respect to the sales 
in his favour made under Exs. LXI, LXII, 
LXIII. He is closely related to the Ist 
defendant, and did not examine himself. 
Exhibit LXI of the date 4th October 1809 
is for a sum of Rs, 700, and it recites that 
this amount was paid in cash, to meet the 
pilgrimage expenses of Parasakti Vadivu, 
There is no evidence to show that Parasakti 
Vadivu went on a pilgrimage ator about 
the time of Ex. LXI, and the circumstance 
that the plaintiff admitted that she went 
twice to Benares could not be availed of 
because, she has not stated that Parasakti 
Vadivu went to Benares at or about the 
time of Ex. LXI. Moreover, the properties 
which were in the possession of Parasakti 
Vadivu were yielding an income of Rs. 5,000 
to Rs. 6,000 a year; and it cannot be said 
that she could not have gone on a pilgrim- 
age without effecting a sale of immove- 
able properties. : 

Exhibit LXII dated November 29th 1910, 
appears to be a rectification deed and is 
connected with and goes with Ex. LXI. 


Exhibit LXIII of the date December 6th 
1915 purports to be for a sum of Rs. 2,000 
and this amount is said to have been ber- 
towed by Parasakti Vadivu “for the pur- 
pose of establishing a fand for-the expenses 
of her funeral obsequies”. This document 
was executed four days before her death, 
and there is absolutely no evidence to show 
that the amount was entrusted with any 
person to perform her funeral obsequies. 
The case in Sadashiv Bhaskar Joshi v. 
Dhakubai (7) was relied on; but the facts 
of that case are that the amount was spent 
on funeral obsequies; and it was conse- 
quently held that the amount spent.was-a 
charge upon the husband's estate. The 


conclusion of the learned Subordinate 
(T) 5 B. 450; 3 Ind. Dee. (x. 8.) 297, 
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Judge with respect to these documents has 
to be upheld.” 

The appeal preferred by plaintiff relates 
to properties comprised in Schs. II, All 
and XIII, The sale-deeds are Exs. III, IV 
and IX, and fall that was urged was that 
the properties were sold for very inade- 
quate sums. It was said that the plaintiff 
sold her share under Exs. XI and XII for 
Rs. 5,300 and odd, that Ex. IX was only 
for Rs. 4,000, that Exs. XI and XII had 
been executed 10 months prior to Ex. IX 
and that the sale under Ex. IK should also 
have been for at least Rs. 5,300. It was 
also said that the lst defendant purchased 
under Ex. XIII the properties conveyed 
under Exs. IX, XI and XII for 'a sum of 
Rs. 6,500, and that this circumstance also 
indicated that the sale for Rs. 4,000 under 


Ex. IX was fora grossly inadequate sum.- 


Beyond the inference to be drawn from the 
considerations recited in Exs. XI and XII 
no evidence worth the name has been let 
‘in to prove that the sale under Ex. IK was 
for a grossly inadequate sum. Exhibit Q 
was relied upon, but the person who pre- 
pared the statement was not examined, 
and the value of the property as given in 
it is, therefore, of no evidentiary value. 
The finding of the learned Subordinate 
Judge with respect to these schedules has, 
therefore, to be upheld. 

Another objection urged by the Vakil 
for the appellant with respect to aliena- 
tions evidenced -by Exs. III, IV and IX 
was, that the registration of these docu- 
ments was invalid. It was stated that 
certain items of property not intended to 
be conveyed, were conveyed under them, 
that this was done with a view to give 
jurisdiction to the Suh-Registrar within 
whose jurisdiction the vendors resided, and 
that as afraud on the Registration Law was 
practised, the registration was invalid. It 
was conceded thatthe items said to have 
been included with this view belonged to 
the vendorsand neither the writer nor the 
attestors to these documents have been 
examined for the purpose of proving that 
the items were never intended to be con- 
-weyed. It was said that these items did 
not pass into the possession of the vendees 
but this circumstance even if true cannot 
be taken to imply that they were included 
jn the documents for the purpose of prac- 
tising fraud upon the Registration Law. 
This contention cannot, therefore, prevail. 

Another objection urged by the appel- 
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lant's Vakil was with respect to the in- 
terest allowed on mesne profits, The lower 
Court allowed interest at six per cent. and 
it was contended that interest should haye 
been allowed at the rate of 12 percent. I 
am not prepared to interfere with the dis- 
cretion exercised by the lower Court. 

The last ground“ of appeal relates to 
mesne profits subsequent to suit and upto 
the date of thedelivery of possession. It 
was mentioned by the Ist respondent's ` 
Vakil ‘that a suit had been filed by the 
plaintiff for the recovery of mesne profits 
fora period of ‘three years subsequent to 
suit; but the plaintiff's Vakil stated that 
he was prepared to withdraw that suit 
which was still pending and which was 
stayed pending this appeal, in case this 
Court gave a direction for the recovery of 
mesne profits due from the date of plaint 
to the date of the delivery of possession. 
The Vakil for the Ist respondent stated 
that he had no objection to this course. 

The decree of the lower Court will, 
therefore, be modified by adding a direc- 
tion to the effect’ that the plaintiff will be 
entitled to mesne profits from the date of 
plaint to the date of the delivery of pos- 
session, the amount to be ascertained by the 
lower Court. -. 

The printing in this case appears to me 
to have been -recklessly done. There are 
two paper-books containing 624 pages. 
Schedules have been printed which have 
no bearing with the matters in, issue be- 
tween the parties and our attention was not 
drawn to more than 30 Exhibits. Hxcept- 
ing the evidence of plaintiff, the remain- 
ing oral evidence was not referred to, It - 
appears to me that the costs of printing 
the two paper-books containing oral and 
documentary evidence in the case should 
not be allowed in taxation. 

In the result the decree of the lower 
Court will be modified as indicated above, 
Appellant will pay the costs of the con- 
testing respondents, the costs not toin- 
clude the costs of printing the oral and. 
documentary evidence in the case. i 

The memorandum of objections filed by 
respondents Nos. 1 and 7 will stand dis- 
missed with costs, costs not to include cost 
of printing paper-books. 

Spencer, J.—l agree. 


VNV. A 
N. H. Decree modified. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Frest Orvin Appear No. 17 or 1925. 
September 16, 1925. 
Present:—Mr, Kennedy, J, C., and 
Mr. Rupchand Bilaram, A. J. Q. 
JOTSING HARISING ADVANI-- 
PLAINTIFF—APPELLANT 


5 VETSUS 
Taz SECRETARY or STATE ror INDIA 
—DEFENDANT—RESPONDENT. í 
Cantonments Act (XV of 1910), s. 15 U)—Water 
charges, whether tax—Modification of charges—Pre- 
- vious sanction of Governor-General, whether necessary 
—Cantonment Committee, whether can sell water—Can- 
tonment Code of 1912, r. 15?—Bombay District Muni- 
cipal Act (III of 1901), s. 71. 
The water charges sanctioned by the Governor- 
: General in Council as required by s.15 (1) of the 
Cantonments Act and levied by a Cantonment Com- 
mittee under Notifications issued under the said 
section are in the nature of a tax and cannot be in- 
‘creased or varied by the Committee without the previ 
ous like sanction of the Governor-General in Council. 
[p. 362, col. 1.] 

Badcock v. Hunt, (1889) 22 Q.B.D. 145; 58 L.J. Q. B. 
131; 60 L. T. 314; 37 W. R. 205; 53 J.P. 340 and 
Committee of Management of Hyderabad v. Ramchand 
Gownkiram, 87 Ind. Cas. 258; 16S. L. R. 98 at p. 101; 
(1923) A. L R. (S.) 1, explained and distinguished. 

Rule 157 ofthe Cantonment Code of 1912 does not 

. empower a Oantonment Committee to limit the 
quantity of water supplied in proportion to the 
buying value ofthe tax levied. This rule is not 
intended by implication to vest a non-commercial 
body like a Cantonment Committee with the right to 
vend water as a commodity. [p. 363, col. 2.] 

Appeal against the judgmentand decree 
of the District Judge, Hyderabad Sind, 
dated the 2nd December 1924. i 

Mr. Pahlajsing B. Advani, for the Appel- 
lant. 

Captain C. C. Lewis, for the Respondent. 


. JUDGMENT.—This appeal arises out 

ofa suit instituted by the plaintiff-appellant 
for a declaration that certain water charges 
levied from him by the Cantonment Com- 
mittee of Hyderabad were in excess ofthe 
water rates sanctioned by Government for 
refand of the excess amount levied and for 
Rs. 200 as damages sustained by him dur- 
ing the period his water supply was cut off 
for refusal to pay such charges. 

The plaintiti-appellant has died since the 
filing of this appeal and his representative 
“has been brought on the record. 

‘The facts leading up to this litigation are 
not in dispute. í 

The Cantonment Committee received its 
supply of water from the Hyderabad Muni- 
cipality on payment of certain, charges 
settled by the two bodies on some date 
‘prior to 1913. The Cantonment Committee 
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recouped itself for the amount paid to the 
Municipality by recovering certain water 
rates from the occupants of property within 
the Cantonment limits, which were sanction- 
ed by Government in 1913. Government 
Notification No. 5099 of 1923, empowered 
the Committee inter alia to levy for use of 
water for domestic purposes a flat rate of 
10 per cent. on the rental of all premises 
within their limits and provided for the 
mode of fixing such rentals. Government 
Notification No. 5594 empowered the Com- 
mittee to charge certain water rates for 
buildings under construction with a mini- 
mum flat rate of Rs. 4 per month where no 
water main was on the premises, and a 
graduated but uniform scale of rates where 
a water main had been laid, the scale of 
rates to be levied depending on the dimen- 
sions of the water main, 

In 1923 the Hyderabad Municipality re- 
vised its terms for the supply of water and 
it was agreed between the two bodies that 
from Ist April 1923 the Hyderabad Muni- ` 


<. cipality was to receive payment at the rate 


of Re. 0-10-6 per 1000 gallons of water sup- 
plied within the Cantonment limits. In antici- 
pation ofthe sanction of Government and the 
issue of fresh Notification enabling the Com- 
mittee to charge higher rates, the Com- 
mittee fixed metres to the water mains of 
some of the residential buildings, where 
they. thought that the flat rate of 10 per 
cent. on the rental was not a sufficient re. 
compense for the supply of water with the 
object for charging such occupants the 
actual cost of water consumed calculated at ` 
the rate of Re. 0-10-6 per 1000 -gallons 
subject, however, tothe payment of the 
minimum water rate on the 10 per cent. 
rental basis. 

The plaintiff-appellant was the owner of 
one ofsuch Bungalows. He went.to live-in 
it in the beginning of April 1923 and im- 
mediately thereafter he commenced to rear 
a garden in his compound and also to carry 
out extensive repairs, alterations and 
additions. He was a retired Executive 
Engineer and required greater comforts 
than those afforded by ‘the Bungalow as 
already constructed. For April and May 


. 1923 the Committee sent him a bill for Rs. 6 
. per month for use of water for ‘domestic 


purposes and for Rs. 8 per month for con- 
structional purposes in terms of the two 
Notifications. He demurred to the payment 
ofa double water rate and contended that 
Government Notification No. 5594 of 1913 
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referred to new buildings only. The Com- 
mittee thereupon decided to charge him for 
. the quantity registered by tae metre attach- 
ed to his house at their actual cost of 
Re. 0-10-6 for 1000 gallons which was far in 
excess of Rs. 14 per month. The bill for 
one of the months alone was Rs. 43 The 
plaintiff refused.to pay the amended bills 
with the result that the Committee cut off 
his water connection which was restored to 
him on hispaying under protest his overdue 
bills. After paying such bills he instituted 
the present suit. 

The points urged before us are .the same 
taken in the lower Court. ‘ 

The main point at issue between the 
parties isas to the right of the Committee 
to claim for supply of water in excess of 
rates sanctioned by Government and it de- 
pends on the question whether such rates 
are levied as a tax and cannot be increas- 
ed or varied by the Committee without the 
like sanction of Government. f 

A perusal of the two Notifications Nos. 
5099/13 and 5594/13 shows without a shadow 
- of doubt that the water rates sanctioned 
thereunder were intended to be enforced as 
taxes. Both Notifications purport: to have 
been issued under s. 15 (1) of the Canton- 
ments Act 1910 which reads as follows:— 

“With the previous sanction of the Gov- 
ernor-General in Council, the Local Govern- 
ment may, by Notification in the Official 
Gazette,— 

(a) impose: in any Cantonment which is 
not included in a Municipality any tax 
which, under any enactment in force at the 
date of the Notification, can be imposed in 
any Municipality within the territories ad- 
ministered by such Government; and 
(b) abolish or modify any tax so impos- 
ed,” 

Government Notification No. 5099 of 1913 
provides for a flat rate to be imposed in 
the case of residential buildings on their 
rental basis irrespective of the quantity of 
water consumed by the registered occupant 
or his tenant. 

Government Notification No. 5594 of 1913 
again provides fora flat minimum rate of 
Rs 4 per month for each building under 
construction irrespective of the quantity of 
water used in any particular month. Neither 
of the two Notifications afford an option to 
the registered occupant to avoid payment 
of the water rate on the ground that he 
does not intend to use water supplied by 
the Committee. An occupant who has a 
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well in his premises or is prepared to dig 
one or who receives his water supply from 
a channel adjoining and outside the Canton- 
ment limits is equally liable to pay the 
flat rates fixéd by the two Notifications. 

It is likewise not open to a registered 
occupant to pay less than the sanctioned 
water rate on the ground that he is consum- 
ing less water than his neighbour whose 
rental is less than his, i 

The use of the expression “water rate” in 
the two Notifications does not indicate that 
such water rate is not a tax. The expression 
“tax” is more appropriately, used in respect 
ofan imperial tax imposed on persons gene- 
rally without reference to locality asopposed 
to a local, or Municipal tax levied for the 
use of a local authority on persons or pro- 
perty within the local limits of such author- 
ity and often referred to as a rate, ; 

The learned District Judge has relied on 
certain observations of Fry, L.J., in:Badcock 
v. Huni (1) in support of his finding that 
the water rates referred to in the two Notifi- 
cations were not taxes but mere charges 
for the supply of water, and as such liable 
to be varied without sanction of Govern- 
ment. ; j 

Badcock’s case (1) is distinguishable and 
the observations of Fry, L. J., so far as 
they apply to the facts of the present case 
on the contrary support the plaintiff's case. 

In that case the Court of Appeal was 
called upon to interpret.a covenant in a 
lease of Warehouse in the City of London 
by which the lessor had covenanted to pay 
“all rates, taxes and impositions whatsoever | 
whether Parliamentary parochial or imposed 
by the Corporation of the City of London - 
or otherwise, however, which were or there- 
after might be rated or assessed on the 
said premises”. And the lessee claimed to 
recover from the lessor under the terms of 
that covenant certain charges paid by them 
to the New River Company of London for 
supply of water to the lessees for domestic 
purposes. These charges were referred to 
in the incorporating Statute of the River 
Company as water rates, and it was not 
seriously contended that such charges or 
rates were not the rates specifically referred 
to in the covenant, and were payable only 
in the event of the lessee voluntarily receiv- 
ing the supply of water. The only material 


. question for decision was whether such 


charges were “imposed” within the m2an- 


(1) (1889) 22 Q. B. D. 145; 58 L. J. Q. B.- 138; 60 L. 
T. 314; 37 W. R. 205; 53 J. P. 340. z 
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ing ofthe covenant and it was held that as 
such charges were payable only in the 
event of the lessee voluntarily desiring to 
have the supply of water, they were not 
imposed on him. The following observa- 
tions of Fry, L. J. at page 149* are pertinent 
tothe point at issue: 

“In my judgment itis not imposed at 
all within the meaning of the covenant, it 
becomes payable by the voluntary action of 
the person who chooses to take the water 
and thereby incurs the legal liability to pay 
for it; it is not, like the rates and charges 
previously mentioned in the .covenant, an 
imposition by some superior authority which 
aman becomes liable to pay whether he 
will or not.” j 

These observations support the case of 
the plaintiff and not that of the defendant. 
Here the sanctioned water rates are in no 
way voluntary depending on the plaintiff's 
desire to havethe water supply. The dis- 
tinction between a voluntary and a non- 
voluntary liability for water rate payable to 
a District Municipal Corporation under 
s. 71 of the Bombay District Municipal Act 
TIT of 1901 and that payable to the Munici- 
pal Corporation of Bombay under s. 141 of 
the Bombay City Municipal Act 1H of 1888 
was pointed oat by Fawcett, J. C. in The Com- 
mittee of Management of Hyderabad v. Ram- 
chand Zownkiram (2). The water rate referred 
to in the two Notifications is not only ex- 
pressed to be butis pre-eminentlya tax 
imposed by the Crown and could not be 
modified without the sanction of Govern- 
ment. 

It has been urged by the learned Solicitor 
for the Crown that though the water rate 
prescribed by the two Notifications be held 
to be a tax, r. 157 in Ch. IX of the Canton- 
ment Code of 1912 empowers the Canton- 
ment Committee to control the supply of 
water and that it is, therefore, open to the 
Committee to prescribe the quantity of 
water an occupant may comsume free of 


charges in lieu of the water rate or tax im-’ 


posed on him and to supply to him such addi- 
tional quantity of water as he may require 
on such reasonable terms as the Committee 
may prescribe, And it is urged that in the 
present case the Committee had prescribed 
the most reasouable rate of charging the 
plaintiff the actual cost to the Committee of 
such: supply of water. At first sight this 
(2) 87 Ind. Cas. 258; 16 S. L. R. 98 at p. 101; (1923) 
A. LR (8) 1. 
-*Page of (1689) 22 Q. B. D—lEd] 
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argument may appear tobe sound and sup- 
ported by equitable considerations. But 
the obvious answer to it is that the Canton- 
ment Committee is a creature of the Statute 
and can only exercise such powers as are ` 
expressly or impliedly delegated to it and- 
any act of the Committee outside thescope 

of such powers is ultra vires. No express 

provisions similar to those ofs.7lof the 

Bombay District Municipal Act III of 1901 

empowering the Cantonment Committee to 

supply water to occupants on its own terme 

find place either in the Cantonments Act of 

1910 or the Cantonment Code of 1912. 

Chapter IX of the Cantonment Code of 1912 

is intended to secure a. pure and uncon- 

taminated supply of water and to prevent 

its waste. It provides adequate remedies 

by way of punishment for the enforcement 

of its rules. This Chapter is, however, not 

intended to empower the Cantonment 

Committee to deal in water or to fix 

and charge reasonable rates for its supply. 

And it is difficult for us to read into r. 157 

a provision enabling the Committee to 

limit the quantity of water supplied in pro- 

portion to the buying value of the tax 

levied or to hold that this. rule was intend- 

ed by implication to vest in a non-commer- 

cial body like’ the Cantonment Committee 
the right to vend water asa commodity. 

The two Notifications do not purport to 

entail any limitations on the quantity of 

water to be supplied, and, however, equit- 

able the action of the Committee may be, 

it cannot be upheld as ultra vires, 

We think the learned District Judge 
was in error in refusing to grant the decla- 
ration asked for. 

With regard to the liability of the plaint- 
iff to-pay the water rate both for domestic 
and for constructional purposes, we think on 
the facts of this case, there can be no doubt 
that the plaintiff was liable. He was using 
water for two different purposes. He was 
occupying the Bungalow and using water 
for domestic purposes, He was also carry- 
ing out extensive alterations which were 
not confined to mere white-washing of the 
Bungalow or to ordinary and usual repairs 
which a landlord is required to carry out to 
maintain the Bungalow in proper condition, 


“but consisted of building new walls and 


additional rooms. Wehold that, for theperiod 
in suit the plaintiff was liable to pay Rz. 6 
per month as the water rate for domestic 
purposes and Rs.8 per month as the water 
rate for his building being under construc- 
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tion and that his refusal to pay at:that rate 
was wrongful, j 

The plaintif has failed to prove that he 
suffered Rs. 200 as damages or that he 
-suffered any damage at all. His case, there- 
fore, fails on this count also. 

We accordingly vary the decree of the 
lower Court by grantingrelief for declaration 
that the act of the Cantonment Committee 
in enforcing payment of ‘water charges in 
excess of the sanctioned rates was ultra 
vires, and by ordering that the defendant do 
refund to the legal representative of the 
plaintiff the excess recovered over and above 
Rs, 14 per month for the period in suit In 
the circumstances of the present case where 
the plaintiff has suċceeded only in part we 
order that each party should bear his own 
costs throughout, 

PBA | 


N, H. Appeal allowed. 


‘NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Snoonp Civin APPEAL No. 480 or 1924. 
November 18, 1925.. 
Present:—Mr. Findlay, Officiating J.C. 
NILKANTH-—PLAINTIFE— APPALLANT 
versus êh 
GAJANAN—DEFENDANT—RESPONDENT. 

Hindu Law-~Joint family—Partition suit— Mesne 
profits, when can be cluimed. ; 

There is no absolute rule that in a partition suit, 
a claim for mesne profits is necessarily unsustainable, 
Where the plaintiff proves that he was excluded from 
the property he is entitled to claim mesne profits for 
the period during which he has been excluded. [p. 365, 
col. 2. 

a EA Aiyar v. Muthusawmi siyar, 3 Ind. 
Cas. 878; 32 M. 271; 5M.L,T, 149;19 M. L. J, 70, 
distinguished.’ 

Krishna v. Subbanna, 7 M. 564; 8 Ind. Jur. 504; 2 
Ind. Dec. (x. s.) 975, followed. awe ; 

Bhivrav v. Sitaram, 19 B. 532; 10 Ind. Dec. (x. s.) 
355, Amritrao v. Govind, 21 Ind. Cas, 590; 9 N. L. R. 
145 and Ramnath Chhoturam v. Goturam Radhakisan, 
54 Ind, Qas. 115; 44 B. 179; 21 Bom. L. R. 1179, refer- 
red to. k 

Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 
27th August 1924, in Civil Appeal No. 27 of 
1924. 

Mr. M. V. Abhyankar, for the Appellant. 

Mr. M. R. Bobde, for the Respondent, 

JUDGMENT, —The plaintiff Nilkanth 
is the nephew of the defendant Gajanan, 


NILKANTH V. GAJANAN. 
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The suit was brought in the Court of the 
First Subordinate Judge, 2nd Class, Nagpur, ` 
for partition of two houses situated in 
Mouza Nagardhan of Ramtek Tahsil as well 
as of moveables and also for Rs. 900 being 
the plaintiff's alleged share of profits of an 
occupancy field in Mouza Nandapuri. The 
pleadings of the parties have been fully 
stated in both the judgments of the lower 
Courts and need not be repeated here, On 


- the issues which arise on these. pleadings 


the Subordinate Judge gave the following 
findings:— 

(a) that the plaintiff and defendant were 
joint on the date of suit; 

(b) that. in revenue proceedings the de- 
fendant had admitted the fact of jointness 
with the plaintiff; 

-(c) that one of the houses in the plaint, 
viz., that facing west, was the self-acquisi- 
tion of the defendant and was not liable to 
be partitioned; 

(d) that the claim to partition of the house 
was not barred by ss. 35 and 84 of the 
Tenancy Act, 1898; 

(e) that there were certain family debts 
binding on the plaintiff, who was then a 
minor; 

(f) that plaintiff was entitled to the half 
share of the profits of the field and could 
claim them for 18 years from 1904 to 1922; 

(g) that there was no ancestral moveable 
property; 

(h) that defendant and plaintiffs father 
had not separated in 1901; | 

(i) that plaintiff was liable for certain 


- debts paid by the defendant. 


On these findings a preliminary decree’ 
was passed for partition of the one house 
held as joint property and the defendant 
was ordered to pay Rs. 537-8-0 as plaintiff's 
share of profits of the field described above, 

The defendant, appealed to the Court of 
the Additional District Judge, Nagpur. He 
only succeeded as regards part of the decree 
which ordered the payment of Rs, 537-8-0 


-on account of profits of the field. The 


-7 of his judgment. 


plaintiff has now come up on second appeal 
as regards dismissal of this part of the relief 
claimed by him. 

The Additional District Judge has dealt 
with the matter of profits in paras. 6 and 
He has held that 
there was no exclusion of the plaintiff until 


-his title was denied in the year 1921. 


It seems to me that in para. 2 of the 
plaint there was a clear allegation which 
practically amounted to one of exclusion, 










6 Impos- 
muother to live 
d to remove to 
Weather. In para. 4 of 
yas alleged that when after 
Pritt had attained majority he in 
claimed the profits for 16 years during 
which he had been excluded from the en- 
joyment of the property, the defendant had 
refused to pay him any such profits. I 
cannot, therefore, agree with the following 
` remarks made in para. 6° of the lower 
Appellate Gourt’s judgment:— 

“It is not alleged in the plaint that there 
was a dispossession or that there was any 
occasion to prohibit the plaintiff from exer- 
cising possessory rights or that the title 
was denied till the year 1921.” , 

It is true that the plaint asthe Judge of 
the. lower Appellate Court himself remarks 
was inartistically drafted, but if it be 
read as a whole 1 think the only reasonable 
construction to be put on it was that 
there was a definite allegation of ex- 
clusion. If any doubt remained on this 
point it seems to me to be removed by the 


allegations of the defendant himself in his. 


written statement dated the 28th February 
1923. Paragraph 5 thereof if it means any- 
thing at all clearly implies that from 1901 
the defendant remained in sole possession 
ofthe property. This allegation the de- 
fendant has, as we have seen, failed to 


establish, but it is nonetheless of great: 


value as indicating his possession with 
regard to the field in question. In para, 
6 of the same written statement, there 
was a clear and unequivocal denial that 
the plaintiff had ever been the tenant of 
the field in question. In para. 11 of the 
same, it was clearly alleged that the plaint- 
iff had been admittedly excluded from the 
plaint property for more than 12 years 
before the date of the suit and, as if to make 
certainty sure para. 12 went on to offer a 
plea of abandonment of the plaint property, 
while in para. 19 a definite affirmation 
was made that the defendant was the sole 
owner of the field in question. .If these 
allegations mean anything at all they imply 
that the defendant asserted his exclusive 
“right to the tenancy of the field, that he 
denied jointness of the plaintiff therein, 
and further admitted that he had excluded 
the plaintiff The Judge of the lower Appel- 
late Court seems to have entirely overlook- 













ò od 


the case. It is perfectiy 
4 ecision in Balakrishna Atyar 
v «a husawmi Aiyar (1) laid down that a 
co-puzcener, who sues for possession, and. 
who has not been excluded from the family, 
is not, unless he establishes fraud or mis- 
appropriation, entitled to call upon the 
manager to account for dealing with the 
family property. But in relying on this 
case the learned Additional District Judge 
has entirely overlooked the words “who has 
not been excluded from the family”. The 
ratio decidendi of the said decision is, there- 
fore, quite inapplicable in the present case. 
The learned Additional District Judge 
remarks that the fact that the respondent. 
may have obtained no share of the income 
since he ceased to live with the appellant 
does not affect the principle which is laid 
down in Balakrishna Aiyer v. Muthuswami 
Aiyar (1) and other similar cases. The real 
point, however, in the present case is that 
the defendant’s attitude in this suit has 
been that from 1904 he was exclusive owner 
of the property, and that plaintiff had no- 
claims whatever to the share of the profits. 
In these circumstances 1am wholly unable 
to see how, having excluded plaintiff, as he 
has, and having, moreover, admitted the ex- 
clusion himself; he can be brought -within 
the purview of Balakrishna Aiyar v. Muthu- 
swami Aiyar (1). On the contrary itseems to 
me that the principle enunciated in Krishna 
v. Subbanna (2) is fully applicable in the 
circumstances of the present case, That case 
is to all intents and purposes on all fours 
with the present one, cf., Bhivray v. Sitaram 
(3). In Amritrao v. Govind (4). Mittra, A. 
J.C. remarked at page 148* as follows:— 
“No doubt in cases of exclusion from 
joint property, accounts may be taken of 
past profits; but this, I think, can only he 
taken in a suit for general partition.” 
There is thus, in my opinion, no absolute 
rule that in a partition suit each and every 
claim. for mesne profits is necessarily un- 
sustainable. In the case of the present 
plaintiff, who was excluded as a minor from 
the property, the claim, therefore, in my. 
opinion, clearly lies.. 
The decision of Macleod, .C. J., and 





W 3 Ind. Oas. 878; 32 M. 271; 5M. L. T. 145; 19 M. 
L. J. 70. i 

(2) 7M. 564; 8 Ind, Jur, 504; 2 Ind. Dee. (x. s) 
975: ; 

(3) 19 B. 5342510 Ind. Dee. (N. 8.) 355. 


09) 21 Ind. Cas. 590; IN, L. R. 145. 
*Page of 9 N, L. R.A Edi - 
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Heaton, J., in Ramnath™® 
Goturam Radhakisan (5) has ho 

by the respondent, but I cannot see that it 
is applicable to the circumstances of the 
present case. For these reasons, therefore, 
Iam of opinion that the lower Appellate 
Court was incorrect in dealing with the 
profits iv question in the way it did. The 


judgment and decree appealed against are~-- 


reversed and instead the decree of the first 
Court is restored. The ,defendant-respond- 
ent will bear the present appellant’s costs . 
both in this Court and in the lower Appel- 
_late Court. The Judge of the first Court 
when he passes the final decree will allo- 
cate the costs in it according to the result, 
"Z.K. Decree reversed, . 


7 (5) 54 Ind. Cas. 115; 44 B. 179; 21, Bom. L. R. 
179. 


MADRAS HIGH COURT. 
Oivit APPEAL No. 131 or 1924. 
August 28, 1925. 
Present :—Sir Victor Murray Coutts 
Trotter, Kt., Chief Justice, and 
Mr. Justice Vishwanatha Sastri. 
PALANIAPPA CHETTIAR—2np LEGAL . 
REPRESENTATIVE OF TRE PLAINTIFF— 
APPELLANT 
VETSUS 
B. RAJARAJESWARA SETHUPATHI 
alias MUTHURAMALINGA SETHU- ` 
PATHI AVERGAL, RAJAH or RAMNAD 
AND OTHERS—DEFENDANTS Nos 1 To 3 anv , 
LEGAL RepResHNTATIVES OF Puaintrers Nos, 1 
| AND 3—RESPONDENTS. 
Malicious prosecution, suit for damages for—E eath 
of plaintiff—Legal representative, whether can con- 
- tinue siit, 
A suit for damages for malicious prosecution cannot, 
after the death of the plaintiff, be permitted to be 
“earried on by his executor or legal representative. 


Appeal against ‘a decree of the Court of 
the Subordinate Judge, Madura, in Origin- 
‘al Suit No. 20 of 1923. b 

Mr. V. Rajagopala Iyer, for the Appellant. 

Messrs C. V. Ananthakrishna Iyer and 
S. Sundararaja Iyengar, for the Respond- 
ents, i 


JUDGMENT.—This is a point of some | 


little interest. A man called Subramanya 
Chetti started.asuit for damages for mali- 
cious prosecution and in his plaint, he claim- 


is not a cause of action. 















aud the secon 
incidental expense 
ances of witnesses for the 
ing the prosecution which YS 
against him. / We will take it 
prosecution failed and had this unfortun 
man lived, he would have got substantial 
damages against the defendant which would 
have included the special damages alleged 


-to have been incurred by him. As a >` 


matter of fact, he died while the suit was 
pending, and when the suit actually came 
on for trial before the learned Subordinate ` 
Judge, it was proposed to continue the 
action with his executor or legal represent- 
ative substituted as the plaintiff. The 
learned Judge held that that could not be 
done and we agree with him. 

The thing can be put in two ways: (1) on 
a narrower and (2) on a broader ground. 
Thenarrower ground is this: that his cause 
ofaction throughout is the tortious act of 
which he was the victim and not the fact 
that he incurred out of pocket expenses, 
e.g., for getting himself cured by à Doctor in 
case of personal injuries or getting himself 
defended: by a Barrister or a Vakil in case 
of malicious prosecution. That’ goes to 
swell the bill against the defendant but it 
The cause of 
action is that which was done to him by 
running him over or by prosecuting him 
maliciously as the case may be.” When we 
come to the case of an executor or a legal 
representative, his cause of action on behalf 
of the estate is quite different. He can 
only sue for a tangible, measurable, pecuni- 
ary loss caused to the estate by reason of 
the tortious act, so that it would follow on 
the narrower ground that although both 
the plaintiff if living, and his legal repre- 
sentative after his death had a cause of 
action for the recovery of these out of. 
pocket expenses caused by the wrong of . 
the ‘defendant, nevertheless they would 
recover them in different rights and for 
differentreasons. The living plaintiff will 
recover them as part of the damages for 
his general cause of action, 7. e, malicious 
prosecution; while to the executor or ad- 
ministrator, the expenditure would be the . 
sole cause of action, because to that alone 
would he be entitled to a judgment. It. 
may be putas it was put in the English 
case of Pulling v. Great Eastern Railway 


kali 
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A suit by a debtor to redeem certain ornaments 
pledged by him with the defendant does not fall 
within the purview of s. 2 (3) of the Usurious Loans. 
Act, and s. 3 of the Act has, therefore, no application 
to such a case. 


Second appeal from the decision of the 
Acting District Judge, Poona, in Appeal 
No. 95 of 1924, ‘varying a decree-of the Joint 
Subordinate Judge at Poona, in Civil Suit 
No. 1116 of 1923. ` 

Mr. S. R. Bakhale, for the Appellant. 

Mr. J. G. Rele, for the Respondents. 

JUDGMENT.. 

Macleod, C. J.—The plaintiffs sued 
to redeem their ornaments by paying the 
loanamount and interest thereon at eighteen 
per cent. per annum. They admitted that 
they borrowed the amount of Rs. 2,000 for 
their business from the defendant and 
passed to him a promissory note dated 
September 17, 1922, for that amount on 
the pledge of ornaments and Cash Certi- 
ficates of the Post Office, agreeing to pay 
interest at 64 per cent. per mensem, but 
they alleged that they were orally told 
by the defendant that they would be 
charged interest at 14 per cent. 
mensem on the promissory note amount 
when it was returned, The defendant 
denied ever having promised to charge 
interest at 1$ per cent. per mensem. 

The chief contention of the plaintiffs was 
that the Court could give relief against 
the transaction as being harsh and oppres- 
sive under ss. 16, 19-A and 74 of the Indian 
Contract Act and the Usurious: Loans Act 
X of 1918. Itis quite clear that the provi- 
sions of the Indian Contract Act would be 
of no assistance whatever to the plaintiffs. 
They wanted money for their business and 
expected to makea good profit out of the 
business when assisted by the loan from the 
defendant. The first plaintiff had to admit 
that she consented freely and willingly to 


pay a high rate of interest in anticipa- ` 


tion of realising a bumper profit out of her 
own business, The defendant demanded 
one anna interest and sheconsented. There 
cannot, therefore, be any question of undue 
influence or misrepresentation, and the 
Trial Judge was right in his decision on this 
point. 


The Judge then referred to the Usurious . 


Loans Act X of 1918 and held that the Act 
could not apply where the suit is brought 
by a debtor. Under s. 2(3) a suit to which 
the Act applies means any suit, (a) for 
the recovery of a loan made after the com- 
mencement of the Act, (6) for the enforce- 
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ment ofany security taken or any agree 
ment whether by way of settlement of ac 


count or otherwise made after the com- 


mencement of the Act,in respect of any loan. 
made either before or after the commence- 
ment ofthe Act. I should say that it is 
possible that a suit for the enforcement of 
an agreement whether by way of settlement 
of account-or otherwise made in respect of 
any loan might include a suit brought by 
a debtor. . 

The chief argument urged in appeal was 
that this was a suit to enforce such an 
agreement, namely, the agreement to charge 
interest at the rate of 18 per cent. and not 


75. 

The Trial Judge finding the issues against 
the plaintiffs directed them to pay the 
balance due according to the promissory 
note and the costs of the suit to the defend- 
ant, and on their doing so they were at 
liberty to take back their ornaments lying 
with the Nazir as produced by the defend- 
ant. 

The Acting District Judge said :— 

“Tt seems to me thatthe nature of the 
suit should be regarded not from the point 
as to by whom it was filed but from the 
point as toupon what matter judicial in- 
quiry became necessary and judicial pro- 
nouncement made. Plaintiff deposited an 
amount in Court and asked for release of 
security pledged and adjudication of the 
amount due on the promissory note. If the 
defendant had applied for recovery of the 
loan made by him the course of the suit 
would have been exactly the same. In the 
absence of clear direction to the contrary, 
I do not consider that the application of 
the Actcan be refused, merely because it 
is the debtor who came to Court to end 
the relation between herself and the money- 
lender. : 

The security in the present case was 
ample. The interest was exorbitant. It 
was excessive within the meaning of the 
term as explained in .s. 3 (2) (a) of the 
Usurious Loans Act, I think it proper in 
the circumstances to reduce it to one-third 
of that specified in the promissory note, 
that is to say 25 per cent. per annum.” 

The order of the Trial Court was varied 
accordingly. 

We cannot agree. We donot think this 
is a suit to which the Act applied. It can- - 
not be said that the plaintiffs’ suit is for 
the enforcement of any security taken. It 
would only be a creditor who could file a 
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suit for, thé enforcement of his security. 
While the fact that the plaintiffs set up an 
agreement, which, being contrary to the 
written terms of the promissory note, they 
were unable to prove, could not be said 
to change the suit which was really a suit 
to redeem the ornaments pledged, into 
asuit to enforce an agreement in respect 
of the loan. If that were the case, it 
would always be possible for a debtor 
to set up an agreement in. his favour 
contrary. to the terms of the contract to 
support a contention that the Court was 
then entitled to re-open the transaction and 
exercise the powers given to it under s. 3. 
We must, 
and restore the order of the Trial Court 
with costs throughout. 
Coyajee, dJ. ay concur. 
Z. K. Appeal allowed, 


`: RANGOON HIGH COURT. 
SPECIAL Sudonp Orvin APPEAL No. a 
oF 1925. 
April 28, 1925. 
Present :—Mr. Justice Carr. 
NACHIAPPA CHETTIAR—-APPELLANT 
VETSUS 
- MAHOMED SABIR KHAN— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXI; r. 81, 
` 0. XLI, rr. 28, 25—Mortgage of moveable property— 
Sale of property in execution of decree against mort- 
gagor-—-Mortgagee, whether entitled to follow property 
in hands of purchaser—Remand, what amounts to— 
Case returned for finding, whether remanded. 
` A mortgagee of moveable property is not entitled to 
follow the mortgaged property into the hands of a 
purchaser who has purchased the property at a sale in 
execution of a. decree against the mor tgagor. 

A case can be remanded only when it is returned for 
a fresh decision. The word remand is not applicable 
to an order returning acase fora finding on a par- 
ticular issue, 


Special second appeal from a decision 
of the District Judge, Rangcon. 

Mr. Ba Maw, for the Appellant. 

Mr. Ankelsaria, for the Respondent. 

SUDGMENT.—The appellant had a 
mortgage overa piece of land and a number 
of logs of timber, Both of these proper- 
ties were purchased by the respondent at 
a sale in execution of a decree. : 

The only question thatarises row is whe- 
ther the appellant is entitled to follow the 
moveable property into the hands of the 
purchaser.. I agree with the District Judge 


NAOHTAPPA CHETTIAR v. MAHOMED SARIR KHAN, 


therefore, allow the appeal. 


(98 I. ©. 1986) 
that he is not. Sufficient authority for this 
propositionis to be found in the decisions 


reported as Sreeram Navrasiah v. Bammi- 


reddi Venkataramiah (1), Raman Chetty v. 
Sicel Brothers & Co. (2) and Maung Shwe 
Hnyin v. Fuichand (8). 
This appeal is, therefore, dismissed with 
costs. 
But some comment.on the procedure is- 
desirable. “The District Judge “remanded”. 
the case to the Sub-Divisional Court to ascer- 
tain the relative values of the immoveable 
and moveable properties with a view 10 the 


_assessment of costs. I take no exception to 


that, except that instead of “remanding” the 
District Judge should have sent the case 
back for a finding on this question, and 
aftcr receipt of the finding should have 
passed his final judgment. “Instead of that 
he merely held back his decree until the 
return of the case. I do not, however, think 
that any exception need be taken to the 
form of the decree. : 

The word “ remand” should be used only 
when a case is returned for decision. It is 


. used in this sense inthe C.P. C. and is 


not used there in the provisions for return 
of acase for findings. This seems to have 
caused the Sub-Divisional Judge to mis- 
understand what he had to do. All that he 
should have done was to ascertain the . 
respective values and report to the District 
Judge. Instead hehad a fresh decree drawn 
up, dated the 8th August and signed it 
before returning the case. 

This he had no jurisdiction to do. 
Moreover, the decree was incorrectly drawn. 
up. This decree is of no effect and the 
decree of the District Court in any case: 
supersedes it. 

To make things" clear the final decree of 
this Court will be a mortgage-decree over 
this immoveable property in suit for 
Rs. 5,000 with the costs and interest allowed 
in the original decree of the Sub-Divisional 
Court and fixing the same date for payment. 
It, will be declared that the liability under 
this decree of the present’ respondents is 
limited to the amount of the sale-proceeds_ 
of the immoveable property, and that the” 
costs awarded to him in this Court and the 
District Court are peparstoly payable to 
ae x the appellant. - 

Dectée modified. 
aj 1 Ind. Cas. 976; 42.M. 59; 35 M. L. J. 450; 8 Le 


Wa Iy (1918) M. W. N. 118; 24 ML. L. T. 454 


2 Ind. ‘Cas. 351; 5 L. B. R 
a 74 Ind, Cas. 52; 1 Bur. L. 5. 136; (1923) A. I. R, 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
| ORIGINAL Civit Suir No. 552 or 1921. 
November 22, 1923. 
Present:—Mr, Kennedy, A. J.C. 
JETHANAND TEKCHAND— 
PLAINTIFF 
versus 
Tus SECRETARY or STATE ror 
- INDIA AND ANoTaER—DEFENDANTS. 

Railways Act (IX of 1890), s. 72-—Risk Note B, goods 
consigned under-—Loss, damages for, suit to recover 
~-Liability of Railway Company, extent of—Burden 
of proof, 

Under Risk Note Form B, all that is required is that 
the-standard of the carrier should not fall below the 
common practice of the Railway, and it is only when 
the loss is due to some act of dereliction of duty 
which has reduced the standard to somewhat below 
the ordinary standard of precaution that the Railway 
se La is liable under the Risk Note. [p. 372, 
col, 2. ; - 

In a suit to recover damages from a Railway Com- 
pany for the loss of goods consigned to the Company 
for carriage under Risk Note Form B, it is necessary 
for the plaintiff to show that the loss was-due to wilful 

- neglect or other contingency which renders the Com- 
pany Ti under the terms of the Risk Note. [p. 372, 
col, 1) |, 

Mr. .Hassomal M. Gurbuxani, for the 
Plaintiff. . 

Messrs. Tolasing K. Advani and T. G. 
Elphinston, for the Defendants. 


JUDGMENT.—tThe plaintiff on the 
18th March 1920 bought 250 bags of flour 
from defendant No: 2, the Ganesh Flour 
Mills. On the 18th March 1920 the Ganesh 
Flour Mills put these 250 bags on ‘the 
North Western Railway at Delhi for des- 
patch to Karachi. The North Western 
Railwayis a State Railway and is represent- 
ed in this suit by the Secretary of State. 
Only 231 bags, however, arrived at Karachi, 
the remaining 19 bags having been lost in 
transit between Delhi and Karachi. The 
plaintiff having failed to recover anything 
from either the Flour Mills or the Railway 
brought’ an action against both,’ the, Rail- 
way and the Mills. ` : 

The cause of action was somewhat difficult 
to ascertain; because in para. 3 of the plaint 
the suit is against the Railway defendant 
No. 1 for failure to deliver the 19 bags or 
their price and against defendant No. 2 in 
the alternative. 

The Mills said that their liability to the 
plaintiff expired as soon as the bags were 
handed over to the Railway, and they as- 
serted that the Railway took possession of 
them as a common carrier to deliver to the 
plaintiffs. They also setup the terms of 
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the contract which exonerates the Mills 
from any liability in respect of any goods 
purchased from itas soon as such goods 
have left the godowns of the Mills. 

The Railway set up that the suit was bad 
in its form and said that the goods were 
consigned under Risk Note Form B which 
exempts the Railway from liability from any 
loss of goods so consigned except: under 
certain special circumstances which the 
Company pleads are here non-existent. 
The Coart framed various issues and the. 
case has now been heard. 

On the first issue, whether the suit is 
bad for multifariousness, it is certainly 
difficult for me to understand how the same 
suit can lie against both the defendants, 
but I do -not think that need detain us. 
On thesecond issue, the question as to es- 
toppel of the plaintiff does not arise, it 
does not appear that the plaintif has made 
any admission which would prejudice the . 
right of parties torecover any losses which ` 
may have been caused by the failure of the 
defendant No. 2 to deliver these goods to 
the plaintiff, at any rate no such statement 
is proved before me, and no arguments 
have been addressed to me on the subject. 

Issue No. 3.—The consignment was cer- 
tainly booked at the owner's risk under the 
Risk Note Form B. Issues Nos. 4, 5 and 6 
have been postponed for the present. The 
remaining issues Nos. 7 to10 can be put 
more concisely and I propose to discuss them. - 
on the following lines:—The goods were 
bound to be delivered to the plaintiff, but 
it now appears to me quite clear that it was 
the duty of the Mills to deliver. Looking 
at the contract, the contract calls for 
delivery at Karachi. Clause 4 exonerates 
the Oompany from responsibility for late 
delivery at Karachi Station only if ‘the 
delay is due to certain contingencies, which 
do not arise in this case. Under cl. 5 the 
purchaser is required to take delivery in 
Delhi only on the condition that waggons 
are wholly unavailable to transfer the con- 
Moreover, 
the bags were put upon the Railway and 
receipt taken not in the name of the pur- 
chaser but in the name of the -Mills and the 
Railway receipt is forwarded to a Bank in 
Karachi being endorsed over tosuch Bank 
and it was only upon satisfaction of the 
Bank that the receipt was to be handed 
over by the Bank to the purchaser. 

It is true that cl. 3 of the contract 
says that the Company is not responsible 
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forshortage of goods after they have been 
removed from their godowns, but that clearly 
must mean after the purchaser has taken 
delivery whether in Delhiat the godown of 
the Company or at the contractual place of 
delivery from the godown of the agents. 
That being so, viz, the contract being for 
the delivery of these goods at Karachi, it is, 
in my opinion, to the Mills and not to the 
Railway Company that the plaintiffs must 


look. The Railway Company has nothing. 


to do with the plaintiffs being merely an 
instrument by which the Mills were at- 
tempting to fulfil their contract for delivery 
in Karachi. As the Mills failed so to deliver, 
for whatever cause it might be, it is notI 
think possible for the Mills to refuse to 
fulfiltheir contract. As regards defendant 
No.2 there will have to be a decreé in 
respect of these bags. 
Coming now on to the question of defend- 


ant No.2 it appears to me clear enough | 


that the plaintiff has no cause of action 


against the Railway Company. Very like-. 


ly the Mills may have but with that I am 
not concerned. But perhaps it is better to 
record a finding as to the question of the 
liability of the Company assuming that 
they were agents of the plaintiffas common 
carriers to the plaintiff. The goods were 
shipped under this shipping note which 
has frequently been the subject of judicial 
‘interpretation, and has been exposed to a 
great deal of criticism both on account of 
the rigorous nature of the terms imposed 
by it, and its obscurity and it is well-es- 
‘tablished that assuming prima facie that 
there is a loss, it is necessary, for the 
claimant to show-(as indeed clearly appears 
from the wording of the clause) that the 
loss was due to some wilful neglect or other 
contingencies which render the Company 
liable for the loss. Now nothing is known 
about this consignment except so far as the 
evidence goes that at Bhatinda the waggons 
said to contain these 250 bags were sealed, 
and it wasreported to the Guard at Mcleod 
Ganj that the seals were intact and that it 
“was at Bahawal Nagar, which is said to be 
about 36 miles from Mcleod Ganj that the 
seals were found broken and on examina- 
tion the shortage was discovered. There 
was, therefore, apparently a loss due to 
theft from a running train. This being so, 
if it were necessary for me to decide it, 
- I should hold that the Company was 
exempt under the Risk Note. 
It may well be that the Railway Company 
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did not take as many precautions as they ` 
might conceivably do, but that is not what 
is aimed at under the Risk Note. All that 
the Risk Note requires is that the standard 
of the carrier should not fall below the 
common - practice of the Railway.. It is 
a reasonable enough clause, in my ‘opinion, 
because the common contract of the Rail- 
way is known to consignors and if they 
choose to undertake a risk of loss incur- 
ring to their consignment consequent upon 
this common conduct they cannot afterwards 
complain if they have been unfortunate 
enough in any particular instance. It is 
only when the loss is due to’some act of 
dereliction of duty which has reduced the 
standard to somewhat below the ordinary 
standard of precaution that the Railway 
Company is liable vnder the Risk Note. 

It may be- observed that I have not: 
decided, whether assuming that the Mills 
were ‘otherwise free from liability on the 
ground that they were bound to make 
delivery to the plaintiff at Delhi and not 
at Karachi, they would still be liable be- 


-cause they chose to send these goods with- 


out specific instructions, by the Risk Note 
B. There is no specific issue on that 
question and it would be difficult to decide 
that without knowing what the natural 
course of trade was, and without giving 
the parties an opportunity to lead eyi- 
dence on that particular point. I, therefore, 
say nothing aboutit, and it is not necessary 
for this suit. As regards the claim for 
market price of the goods Ido not think 
that the plaintiff is entitled to that. He 
has not brought his suit as I understand it, 
for damages but for recovery ofa specific 
number of bags. I think he is only entitled 
to a decree “against ‘defendant No. 2 for 
Rs, 427-11- 0 with interest at six per cent. . 
from 25th March 1920 to date of suit and 
further interest on the principal amount 
at six per cent. till the date of payment, 
with costs. Against these costs are to be 
set-off the costs incurred in sommoning 
the Manager of the second defendant. I 
am of the opinion that that sommoning 
was unnecessary and I will set off Rs. 95 
in respect ofit. There will, therefore, be a: 
decree for the plaintiff against defendant 
No. 2 with costs as aforesaid with the 
exception that I award Rs. 95 as counter 
costs. Suit against the Railway Oompany 
is dismissed with costs, 
P, B. A. 
Z. K, 


Suit dismissed. 
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MADRAS HIGH COURT. 
Szconp Civit ApreaL Nos. 855 To 1039 
oF 1922. 

July 30, 1925. 

Present; —Mi. Justice Phillips. 
SINNAKARUPPAN AND OTHERS— 

DEFENDANTS—APPELLANTS 


i Versus 
R. M. P. S. MUTHIAH CHETTIAR AND 


OTHERS— PLAINTIFFS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VII, r. 10 
-Limitation Act (IX of 1908), s. 14-—Plaint presented 
an wrong Court—Order directing return of plaint for 
presentation to proper Court—Time between date of 
order directing return and date of actual return, cx- 
eestor of—Landlord and tenant—Rent, when falls 

We, 

Where a plaint is presented in a wrong Court, and 
the Court after inquiry ultimately dirécts the plaint to 
be returned for presentation to the proper Court, the 
plaintiff is entitled, under s. 14 of the Limitatidn Act, 
to exclude the whole period from the date of ths 
filing of the plaint in the wrong Court to the date om 
which the plaint is actually returned for re-presenta- 
tion. [p. 373, col. 2.] 

Krishna Variar v. Kunji Toravanar, 3 M, L. J. 190, 
not followed. 

Bapu Ammal v. Govinda Padiyachi, 7 M. L. J. 
261 and- Bishesher Singh v. Ram Daur Singh, A. W. N. 
(1887) 302, followed. / 

In such a case the proceedings terminate not on the 
‘date of the order directing the plaint to be returned 
but on the date of the actual return with the endorse- 
ments on the plaint in accordance with the provisions 
of O. VIT, r. 10, C. P. C. [p. 373, col. 2.) 

Ordinarily rent for agricultural land becomes due 
on the last day of the year. [p. 374, col. 1.] 

Second appeals against the decrees of the 


District Court, Ramnad at Madura, pre- 


ferred against the decrees of the Court’ 


of the Special Deputy Collector, Ramnad 
at Manamadura. 

Messrs, K. Bhashyam Iyengar and A. Sri- 
nivasa Iyengar, for the Appellants. 

Messrs, A. Krishnasamy Iyer and M. 
Patanjali Sastri, for the Respondents. 


JUDGMENT.—All these suits were 
filed in four batches by the plaintiffs, the 
first being filed in the Subordinate Judge's 
Court onthe Small Cause side, The Sub- 
ordinate Judge held that the suits were 
not ofa small cause nature and that they 
should be filed eitheron the original side or 
else in the Revenue Court. The alter- 
native was given for the reason that the 
plaintiffs claimed both warams, and it was 
held that if they were entitled to both 
warams, the suits would lie in a Civil Court 
whereas if they. were not entitled to both 
the warams, the suits would lie only in a 
Revenue Court. The suits were accordingly 
filed in the Civil Court on the original side. 
The question was then determined and it 
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was found that the plaintiffs did not possess 
both the warams and the plaint was réturn- 
ed to the Revenue Court. The only question 
which arises here is one of limitation, i. e., 
whether the time taken for prosecuting 
these suits in the Small Cause Court and the 
Civil Court (original side) should not be ex- 
cluded. The lower Appellate Court has 
held that the plaintiff has prosecuted these 
suits with due diligence and consequently 
unders. 14 of the Limitation Act, he is 
entitled to exclude the whole of the period. 
The period allowed is the period from the 
date of the filing of the plaints to the date 
on which the plaints were finally returned’ 
by the Court for representation. It is now 
argued that this is not the correct period 
allowed, the contention being that the pro-. 
ceedings terminated on the date of the 
appellate order and not on the date on 
which the plaints were originally returned. 
This was the view taken by a Bench of this 
Court in Krishna Variarv.Kunji Taravanar 
(1) a case decided after the C. P. C. of 1882 
came into force; it merely purported to 
follow the decision in Abhoya Churn Chucker- 
butty v. Gour Mohun Dutt (2) which was 
based on the old Code of 1859 in which there 
was no provision identical with O. VII, r. 10. . 
When the C. P. ©. distinctly orders a Court * 
to return a plaint for representation, and at 
the same time to endorse on‘it the date of 
presentation, the date of return, the party 
presenting it and the statement of the- 
reasons for returning it. I regret I cannot 
agree with the view that the proceedings with 
reference to that plaint can be said to have 
terminated, when there was still an act to 


- be done by the Court which had seisin of the 


plaint. With all respect, I am of opinion that 
the decision in Krishna Variar v. Kunji 
Taravanar (1) cannot be justified by reason 
of O. VII, r. 10, C. P. ©., and I am supported 
in this view by subsequent cases of this 
Court. In Bapu Ammal v. Govinda Padi- 
yachi (3) the time to be excluded is held to 
be from the date of presentation until the 
date of return of the plaint and this view is 
also adopted in Basvanappa Shivrudranpa v. 
Krishnadas Govardhandas (4) and Bishesher 
Singh v. Ram Dhur Singh (5). The District 
Judge has, therefore, rightly calculated the 
time to be excluded from the period of 
limitation. 
(1) 3 M. L. J. 190. 


(4) 59 Ind. Cas. 743; 22 Bom. D. R. 1387; 45 B. 443. 
(5) A. W. N. (1887) 302, 44 
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The next argument is directed to a ques- 
tion of fact, namely, whether the plaintiff 
was exercising due diligence during the 
whole ofthat period. The lower Appellate 
Court found that he did do so and -no facts 
have been put before me to justify me in 
interfering with this finding of fact. In 
fact'the arguments are all based on what 
might have happened, and no assertion is 
made as to any particular act of the plaint- 
iff, to show that he did not exercise due 
diligence. I must presume that the lower 
Court has considered all the’ circumstances 
and I cannot interfere with the conclusion 
at which it has arrived. j 

The last point taken ‘is with reference to 
certain suits in which it was said that the 
amount became payable when the kodai 
harvest was reaped, namely, in September or 
‘October. A large number of plaints were 
_ filed in October, three years later. Although 
some were filed in November, it does not 
appear in which of these cases the crop was 
harvested in October, nor whether in those 
cases, the plaints were-not filed also in 
October, evenif itis assumed that the cause 
of action arises at the moment that the last 
piece of crop is cut. I am not, however, 
prepared toaccede to this contention, for 
ordinarily, the rent of each year becomes 
due on the last day of the year, and there 
is no evidence-that that was not the case 
in respect of the suit tenancies, If that 
` date is taken, all the suits were within time. 
I am not at all satisfied either that 
the cause of action arose in October 
or that it has been shown that in any 
particular case, the crops were cut at or 
before that time, The plaintiff gave ‘the 
date of the cause of action in the plaint and 
no objection was taken in the written state- 
_ments, and consequently that must be taken 
as the correct date. i 

The second appeals fail on all these points 
and are dismissed with costs in Second 
Appeal No. 855 of 1922. There are 1895 
appeals to which this judgment applies but 
the ‘respondent is only represented in 
Second Appeal No. 855 of 1922; the argu- 
ment being the same inall the cases. Con- 
sidering the large number of suits involv- 
ed I fix the fee at Rs. 75. ; 

vV. N. V. Appeals dismissed., 

-ZK : 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT. i 
ORIGINAL Civiu Suit No. 243 or 1925. 
September 22, 1925. 
Present :—Mr Raymond, A.J. C. 
RUSTOM K. SIDHVA— PLAINTIFF. 
versus 
Tus INDIAN MERCHANTS ASSOCIA- 
TLON, KARACHI, AND oTHERS— 
DEFENDANTS. 

Karachi Port Trust (Amendment) Act (VI of 1924), 
s. 4 (2)—“Becoming registered,” meaning 0f— Right of 
election, when accrues. l 

The word “becoming” has been deliberately used 
in contradistinction to the word “being” in s. + (2) of 
the Karachi Port Trust (Amendment) Act of 1924, and 
is intended to connote something different to that which 
would be conveyed by the word “being”: The expression 
“becoming registered” in the sechion means in the 
process of registration as contrasted with “being regis- 
tered,” which refers to an act previous to the election. 
Therefore, an association mentioned in the section 
even though unregistered at the date of election, 
would be entitled to elect representatives to the 
Karachi Port Trust Board, provided it was in the pro- 
cess of being registered, thatis to say, was making 
bona fide efforts to become registered. [p. 375, col. 2.] 

Mr. Srikishandas H. Lulla, for the Plaint- 
iff i 


Messrs. Kimatrai Bhojraj and Tolasing 
Khushalsing, for the Defendants. 


JUDGMENT.—This is a suit of rather 
an unusual character. The plaintiff Mr. R. 
K. Sidhva, a Parsi gentleman of repute in 
this city, seeks toset aside the election 
of two prominent citizens of this place. 
Messrs, Harchandrai Vishindas and Shiv- 
rattan G. Mohatta, defendants Nos. 2 (d) 
and (b) by the Karachi Indian Merchants 
Association, defendants No. 1, as their re- 
presentatives on the Board of Trustees of 
the Port of Karachi. This election was 
held on the 23rd February 1925, Three - 
candidatés stood for election, the plaintiff 
and defendants Nos. 2 (a) and (b). The 
last two were elected defeating the plaintiff 
by a very narrow majority of votes.’ 

I am not concerned with the motives 
that may have inspired the plaintif in in- 
stituting the present suit; they may be good 
or bad. He raises the question as to the 
validity of the election of defendants Nos. 2 
(a) and (b), and whether as a member of the 
Karachi Indian Merchants Association or 
as a public citizen of Karachi, he certainly 
is competent to do so. He challenges the ` 
validity of the election on the sole ground 
that the Karachi Indian Meérehants Associa- 
tion, not beingan Association registered under 
the law for the time being in force before the 
date of the election was not competent to 
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elect any representatives on the Port Trust 
Board. This forms the crucial point in 
this suit. Though no doubt other issues 
have been raised as to the maintainability 
of the suit, etc., the main issue in the suit 
is Issue No. 1 which is as follows: — ‘ 

“Had the right to elect representatives 
on the Karachi Port Trust accrued to de- 
fendants No. 1 on the 23rd February 
1925?” f 

Bombay Act VI of 1924, which is 
described as the Karachi Port Trust Amend- 
ment Act, was published on the 25th 
- November 1924, but this amending Act 
was to come into operation only from the 
lst April 1935. The immediate purpose of 
this Act was undoubtedly to extend the 
right of franchise toimportant commercial 
bodies in Karachi, Section 7 of the Origi- 
nal Karachi Port Trust Act VI of 
1886 was repealed by s.4 of the amending 
Act which now provided for additional 
representation by the Karachi Chamber of 
Commerce, and empowered the Karachi 
Buyers and Shippers Chamber, and the 
- Karachi Indian Merchants Association to 
elect, each of them two of their members as 
their representatives on the Karachi Port 
Trust Board. Until this amending fAct 


came into force the Karachi Indian Mer- ` 


chants Association had no right of 
representation ou the-IKarachi Port Trust 
Board, but the Commissioner in Sind under 
the powers vested in him by the original 
Act nominatel one of their members, 
usually the President, to a seat on the 
Board. ; š 

Now, the controversy between the parties 
hinges on the construction to be placed on 
sub-s. 2 of s. 4 ofthe amending Act. This 
sub-section I reproduce, 

“The right to elect trustees conferred on 
the Karachi Chamber of Commerce, the 
Indian Merchants Association and the 
Karachi Buyers and Shippers Chamber 
shall accrue only on such Chamber of 
Commerce, or such Indian Merchants 
Association, or such Karachi Buyers and 
Shippers Chamber being or becoming 
registered under the law for the time being 


in force for the registration of Companies . 


or Associations”, i . 

It ison the words “being or becoming 
registered” that the Pleaders for the res- 
pective parties have concentrated their 
atténtion. There is, ofcourse, no difficulty 
whatever as to the interpretation of the 


word “being. If it stood by itself; there. 
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could not be the vestige of a doubt ‘that 
the registration of the Association concern- 
ed was to be a condition precedent to a 
valid election. It is the word, “becoming,” 
however, that has given rise to the contro- 
versy between the parties, though, in my 
opinion, in consideration of the circum- 
stances that prevailed at ‘the time of the 
enactment of the amending Act, its inter- 
pretation ought not to afford much difficul- 
ty. Mr. Lulla for the plaintiff contends in 
substance that the words “being or becom- 
ing” connote the same idea, and should be 
construed in an identical manner. Both 
these words according to him require as 
an indispensable condition that the Associa- 
tion should have been registered before 
there could be a valid election, and, there- 
fore, in his view the elections of defendants - 
Nos, 2 (a) and (b) prior to the registration of. 
the Karachi Indian Merchants Association 

was invalid and should be set aside. 

It is rather difficult to follow Mr. Lulla . 
in his interpretation of the word “becom- 
ing" If the meaning underlying this 
word is the same as that conveyed by the 


_ word “being”, then it is ‘inconceivable that 


the draftsman should have used two words, 
when the word “being” by itself would 
have correctly expressed the intention of 
the Legislature. It appears to me obvious 
that the word “becoming” has been deliber- 
ately used in contradistinction tothe word 
“being” and isintended to connote some 
thing different to that which would be 
conveyed by the word “being.” The words 
used in the section are “becoming register- 
ed,” i. e., as I interpret them, in the process 
of registration as contrasted with the words 
“being registered,” which refer to an act 
previous to the election. The Century ` 
Dictionary explains the word “becoming” 
as an intermediate stage between “being” 
and.“not being.” The literal meaning of - 
theword “becoming” inthesense in whichit 
is used in this Act, would, in my opinion, be’ 
the transitionary stage between the non-re- 
gistration and the registration. Ifthe Karachi 
Indian Merchants Association had takén the 
necessary steps to haveitselfregistered under 
the law for the time being in force “before 
the election was held, though the registra- 
tion may not have been an accomplished 
fact before the date of the elections, yet 
there would have been a sufficient compli- 
ance with the terms and conditions as pres- - 
cribedin sub-s.2tos.4 of the amending 
Act, I cannot, therefore, agree with Mr, 


376 


Lulla, in his interpretation of the words 
“becoming registered" as implying that the 
registration was to be a condition precedent 
to the elections. It maybe that the word 
“becoming” does not convey the intention 


of the Legislature very explicitly, it was“ 


probably used for want of a better word 
but I feel no manner of doubt as to the 
sense in which it was intended to be under- 
stood and my province is jus dicere not jus 
dare. As 1 have observed the amending 
-Act was passed into law on the 25th Novem- 
ber 1924. Iam informed by the Pleaders 
that on this date none of the Associations 
or bodies to which the franchise was extend- 
ed, were.registered. Whether this be true 
or not, the Karachi Indian Merchants Asso- 
ciation had not been registered. 

Now under s, 12 of Act VI of 1886, the 
elections for a seat on the Karachi Port 
- Trust Board are to be held “not earlier than 
the 15th and not later than the last day of 
the month of February next preceding the 
first day of April from which the term of 
office of the new trustees is to commence.” 
The term of office of the new trustees 
was to commence on the Ist April 1925, and 
as the election was to take place in the 
month of February.such Associations who 
had the right to elect and had not been 
registered, would only have a period of 
scarcely three months to effect the registra- 
tion. It was, therefore, anticipated at the 
time whenthe amending Act was passed 
that the registration may not be completed 
within the time the election was to take 
place, and hence, in my opinion, the words 
“being or becoming registered” were insert- 
edin the Act not only for the benefit of 
those Associations that were already regis- 
tered, but also those that were in the pro- 
cess of registration, and’ has honestly taken 
such steps as were necessary to have them 
registered. This, I conceive, is the reason 
of the words “becoming registered” being 
inserted in the amending Act. The object 
of the registrationof the bodies and Associa- 
tions qualified to return a, representative 
on the Port Trust Board was evidently with 
a view to placing these Associations under 
the control of Government, and as long’ as 
these Associations had evinced an honest 
desire tocomply with the requisitions of 
Government, it was not reckoned a matter 
of any importance whether these Associa- 
tions were registered before the elections 
actually took place or later. 

Now, I have no doubt that in the present 
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casethe Karachi Indian Merchant Association 
did make bona fide endeavours tohave them- 
selves registered. It was on the 26th August, 
1924, that they addressed a lettér to 
the Chief Secretary to the Government of 
Bombay, for the issue of a license as to 
their registration. This application was 
madé under-s. 26 of the Indian Companies 
Act. The reply to this application from 
Government is dated the 25th September 


` 1924. The applicants are informed that prior 


to the registration the memorandum and 
articles of Association of the Karachi Indian 
Merchants Association were to be scrutinized 
by the Solicitor to Government, and that 
notices were to be published in the local 
newspapers inviting objections to the regis- 
tration, and some other formalities had to-be 
complied with. Further correspondence 


then ensued between the applicants and the — 


Government of Bombay and the Solicitor to 
the Government of Bombay. The entire 
correspondence has been exhibited. It will 
be seen from a perusal of it, that, though 
the applicants pressed for early registra- 
tion, the delay in the registration was 
inevitable. The memorandum and articles 
of Association were revised by the Solicitor 
to Government, and sent for approval to 
the applicants. The public notices in the 
papers were to be in the form suggested 
by Government, Sometime had to be 


allowed to’ give the public an opportunity 


of lodging their objections, if any, to the 
registration, 
the 12th May 1925 that the Bombay Govern- 
ment informed the applicants that their 
petition had been granted, and they were re- 
gistered as an Association under s. 26 of the 
Indian Companies Act. The correspondence 
clearly reveals this indubitable fact that the 
Karachi Indian Merchants Association was 
endeavouring from August 1924tohave them- 
selves registered as an Association. In con- 
sequence of the time involved in examining 
the memorandum and articles of Association, 
and in complying with certain requisite 
formalities, the Association was not register- 
ed till May 1925. But ‘it was in process of 
registration,and the words “becoming re- 
gistered under the law for the time being in 
force” wouldaptly apply tothem, I, therefore, 
hold that the right to elect representatives 
on the Karachi Port Trust Board did accrue 
tothe Karachi Indian Merchants Association 
on the 23rd February 1925, and my finding 
on this issue is in the affirmative. Ths 
election of defendants Nos. 2 (a) and (b; is 


In short, it was not before . 


an 
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valid and the plaintiffs’ suit must, therefore, 
fail as it discloses no cause of action. 
There are some other issues framed in 
this suit, which have been based on the 
defence raised to the plaintiffs’ action. They 
mainly refer to the jurisdiction of the 
Court to try the suit and to the maintain- 
ability of the suit. But in view of my 
finding on Issue No. 1, I think it superfluous 
for me to embark on a consideration of the 
. other issues in the suit. The foundation 
of the plaintiffs’ suit is the ineligibility 
of the : Karachi Indian Merchants Asso- 
ciation to elect any representatives on 
the Karachi Port Trust Board before the 
Association had been registered, and it 
is ‘this factor which according to him 
supplies the cause of action. As I have 
pointed out above and personally I feel no 
doubt ab to the correctness of my finding, 
‘this argament is based on an erroneous 
construction placed by the plaintiffon the 


words “becoming registered.” .As, there-- 


fore, I.think, the plaintiff has no cause of 
` action, the plaintiffs’ suit is dismissed, and 
he must pay the costs of defendants Nos. 1 
and 2 (a) and (b). However, only one set of 
costs is allowed. : : 

Before concluding this judgment one 
further point may be alluded to, not indeed 
as a guide to my decision, but as tending 
to confirm my interpretation of sub-s. 2 
of the amending Act. On the 6th March, 
1925, the plaintiff addressed a letter to the 
Commissioner in Sind bringing to his notice 
that the Karachi Indian Merchants Associa- 
tion had not been registered on the 23rd 
February 1925, when the elections took 
place, and, therefore, the elections were 
ultra vires of the Association, and must be 
regarded as invalid. On the receipt of this 
letter, the Commissioner in Sind hada letter 
addressed to the Secretary, Karachi Indian 
Merchants Association, requesting informa- 
tion as to.whether the Assoziation was a 
registered body prior to the elections of the 
23rd February 1925. The Secretary replied 
that the Association lay unregistered on 
the date of the elections, but that an appli- 
cation had been made to the Bombay 
Government in August 1924, for its registra- 
tion, andsteps had been taken to comply 
with the requisitions of Government pre- 
liminary to the registration, and the registra- 
tion was daily awaited. Now under s. 5 
' of the amending Act which has been sab- 
stituted for s. 8of the original Act, the 
Associations to which the amending Act 
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applies, are required to make a rettirn to thé 
C 


‘ Commissioner in Sind of the names of the 


persons elscted by them as their represent- 
atives on the Port Trust Board. Under 
s.9 of the original Act, the names of the 
persons “duly elected” on the Board are to 
be notified in the Bombay Government 
Gazette, and the Sind Official Gazette. The 
names of Messrs. Harchandrai Vishindas - 
and Shivrattan Gordhandas were thus notifi- 
ed as being “duly elected,” Now the Com- 
missioner in Sind was aware not only of 
the allegation made by the plaintiff that 
the Karachi Indian Merchants Association 
was incompetent to hold the elections be- 
fore its registration, but also of the fact that 
it was not registered when the elections 
were held and yet it was declared that 
defendants Nos. 2 (a) and (b) had been 
“duly elected.” The words are “duly elect- 
ed” not merely “elected”, and this would 
pre-suppose: that the Commissioner in Sind 
was not prepared to accept the allegation 
made by the plaintiff that the non-registra- 
tion of the Karachi Indian Merchants Asso- 
ciation was adefect fatal to the validity of 
the elections, as he was assured that the Asso- 
ciation had already applied for its registra- 
tion. . 

In conclusion Ineed only briefly refer to 
the Karachi Port Trust who are defendants 
No. 3. The plaintiff has stated in his plaint 
that he impleads them as pro forma defend- 
ants. They were represented by Mr, Tolasing 
who stated that his clients were indiffer- 
ent as to the result of this suit and they 
supported neither: party. He, however, 
pressed for costs. The plaintiff has claimed 
no relief against them, and they need not 
have appeared at the hearing. I do not 
think that there was any impropriety on 
the part of the plaintiff in joining them as 
co-defenants. They were included ex majori 
caulela, and if not necessary, they were pro- 
per parties. I direct defendants No. 3 to 
pear their own costs. 

Z, K. 


Suit dismissed, 


MADRAS HIGH COURT. 
Seconp Cryin APPEAL No. 1676 or 1922. 
April 29, 1925. 

Present :—Mr. Justice Phillips. 
SEKKHU MUSTHABU alias APPU 
RAVUTHA N—Puaintirr—APPELLANT 
versus 
NANI AND oTHers—Derenpants Nos. 1 ro 4 
AND 6 TO 10—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 11, Hapl: 
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_ IV, 89, 42—Ezecution of decree—Transfer of decree— 

Death of decree-holder—Legal representatives brought, 

on record—Order confirmed on appeal—Objection by 

judgment-debtor ‘at subsequent stage to jurisdiction of 
Court to make order—Res judicata. | : 

A decree was transferred for execution to a Court 
other than ths Court which had passed it. The decree- 
holder thereafter died and the Court to which the 
decree had been transferred made an order adding the 
legal representatives of the deceased deécree-holder as 
parties and directing that execution should proceed. 
‘The judgment-debtor appealed against the order, but 
his appeal was dismissed. He then took the objection, 
which he had not taker in his appeal, that the Court 
to which the decree had been transferred for execution 
had no jurisdiction to add the legal representatives of 
the deceased decree-holder as parties to tle execution 
proceeding: . 

Held, that the objection must be deemed to have 
been decided adversely to the judgment-debtor in the 
appeal preferred by him against the order, by virtue 
of the provisions of Expl. IV to s. 11, CO. P. C., and was, 
therefore, res judicata. E 

Second appeal against a decree of the 
District 
No. 726 of 1921, preferred against that of.the 
Courtof the District Munsif, Alathur, in O. 
S. No. 182 of 1920, ; 

Mr. N. R. Lakshmana Iyer, for the Appel- 
lant. f . 

Mr. C. V. Ananta Krishna Iyer, for the 
Respondents. i 

JUDGMENT.—The first objection 
taken by the appellant is that the applica- 
tion to execute the decree on behalf of the 
legal representatives of the decree-holder 

.ought not to have been made tothe Court 
which was executing the decree but to the 
Court whiċh passed the decree. This ques- 
tion is concluded bya decision of the Full 
Bench in this Courtin Swaminatha Ayyar 
v. Vaidyanatha Sastri (1) and also in 4mar 
Chundra Banerjee v. Guru Prosunno Muker- 
jee (2) and Tameshar Prasad v. Thakur 
Prasad (3) Sham Lal Pali v. Modhu Sudan 
Sircar (4). All these cases were decided 
under C. P. C. of 1882 and there has since 
been an alteration in ss, 88, 244, 232 and 234 
of that Code. It-.is questionable whether 
these decisions are correct under the new 
‘©. P_ O. and I may observe that in the 
Full Bench decision in Madras, the learned 
Chief Justice didnot come to a determina- 
tion without considerable hesitation and 
one of the Judges was of opinion that ss. 234 
and 244 of the Code of 1882 are. irreconcil- 
able. As these sections have now been 
amended, it is possible that they may be 
recqnciled by a different interpretation of 

(1) 28 M. 466; 15 M. L. J. 116. 

27 C. 488; 14 Ind. Dec. (x. 8.) 321. 

3) 25 A. 443; A. W. N. (1901) 99. 

w 22 O, 558; 11 Ind. Des, (N. 8.) 372. 
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. void from its inception, 
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them. I, however, refrain from discussing 
this question further in view of the fact 
that the appeal must fail on another 
ground. ” 

The appellant was a party to the order 
in execution proceedings in which the legal 
representatives were added and although he 
preferred an appeal against the order, he 
didnot take this particular ground of appeal 
and the order was confirmed. Unders. 11, 
Expl. 4 the ground ought to have been. 
decided. .It is, therefore, not open to him 
now to raise the same objection in a suit. 
It is contended that he can do so, because 
the “Executing Court had no jurisdiction to 
decide the case. It has been held that the 
Court.had no jurisdiction, butitis not a 
question of absolute jurisdiction, but a 
question of exercising jurisdiction wrongly, 
and it has been held that a similar order 
passed in these circumstances is subject 
to appeal and is not necessarily null and 
I may refer in this 
connection, to Hadjee Abdoollah | Reasut 
Hossein v. Hadjee Abdoollah (5). The order ` 


“not being null and void from its inception, 


this plea that it was absolutely without 
jurisdiction cannot avail the appellant. This 
suit was rightly dismissed and the second 
appeal must also be dismissed with costs. 
V. N. V. 

Z. K. Appeal dismissed. 

(5) 20.131; 31 A. 221; 26 W.R. 50; 1 Ind. Dec. 
(N. 8.) 380 (P. ©). : 


. SIND JUDICIAL COMMIS- 
SIONER’S COURT. x 
ORIGINAL Civit Suit No. 207 or 1923. 
September 7, 1925. 
Present:—Mr, Raymond, A. J. ©. 
RATILAL son or MOOLJI— 
PLAINTIFF | 
Versus 
RUGHNATH MULJI AND OTAERS— 
DEFENDANTS: 

Hindu Law-—Joint family—Alienation by manager, 
~-Necessity—Benefit to family. f 

The manager ofa joint Hindu family has power to 
sellor mortgage “on reasonable commercial terms” 
joint family property, soas to bind the interests of 
adult as well as minor co-parceners in the property, 
provided that in the case of minor members the sale 
or morigage is made for legal necessity including 
debts incurred for family business or for benefit of the 
family. [p. 383, col. 1.] i 

The term “necessity” must not be strictly construed. 
Benefit to the family may under certain circumstances 
mean a necessity for the transaction. [ibid.] 
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Hunoomanpersaud Panday v. Babooee Munraj 
Koonweree, 6M. I. A. 393; 18 W. R.Bln; Sevestre 
253n; 2 Suth. P. C. J. 29; I Sar. P. O. J. 552; 19 E. R. 
147, Nagindas Maneklal v. Mahomad Yusaif Mitchela, 


64 Ind. Cas. 923; 46 B. 312; 23 Bom. L. R. 1094; (1922). 


ALR. (B) 123, Tula Ram v. Tulshi Ram, 60 Ind. 
Cas. 3; 42 A. 559; 18 A. L. J. 699 and Ram Bilas 
Singh v. Ramyad Singh, 58 Ind, Cas. 303; 5P. L. J. 
622; 1 P. L. T. 
upon. 

Vishnu Vishvanath Nimkar v. Ramchandra Sadashiv 
Nimkar, 73 Ind. Cas. 1017; 25 Bom. L. R. 508; (1923) 
A, LR. e. ) 453 and Shankar Sahi v. Baichu Ram, 86 
Ind. Cas. 769; 47 A 381; 23 A. L. J. 204; L R. 6 A. 
214 Civ.; (1925) A. IR. (A) 333, distinguished. 

Mr. Kimatrai Bhojraj, for the Plaintiff. 

Mr. Fatehchand Assudamal, for Defend- 
ant No. 3. 


JUDGMENT.—This is one of the class 


of suits not unfrequent of late wherein 
minors in ajoint Hindu family seek to set 
aside alienations of immoveable properties, 
made either by the father or the managing 
member of the family, as unsupported 
by.family or legal necessity. The present 
suit has been filed by one Batilal, a minor, 
through his next friend, his mother, Parvati- 
bai, widow of Moolji, for a declaration and 
injunction, and for partition of two im- 
moveable ‘properties wherein the plaintiff 
states he ig interested asa co-parcener in 
a joint undivided Hindu family. Defend- 
ants Nos. 1 and 2 Rughnath and Bhagwanji 


are the two elder brothers of the minor 
plaintiff. They have filed no written state-. 


ments, and have raised no defence to the 
action, and there is but little doubt that this 
` suit has been filed either at their instigation 
or that they are in collusion. with the plaint- 
iff. The only defence to the action is by 


i _ defendant No.3 who is the mortgagee of 


the two immoveable properties in suit which 
by the suit are sought to be partitioned. 
The allegations in the plaint are that one 
Moolji, the father ofthe plaintiff and defend- 
ants Nos.land2 died in 1915, and left 
one immoveable .property with building 
thereon situated in the Runchore Lines, and 
which is referred to in the evidence as the 
residential house of the family. About a 
year or two after the death of Moolji, de- 


fendants Nos. 1 and 2 bought a building: 


adjacent to the residential house. They 
were under the necessity of raising money 
for the payment of the purchase price, and 
accordingly borrowed a sum of Rs. 11,500 
from defendants No.3 on the security of 
the mortgage of both the -residential house 
and the new building subsequently pur- 
chased. -Owing to non payment of the 
amount there were disputes between defend- 
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“it set aside. 
plaintiff's suit be dismissed with costs. 
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ants Nos.1 and 2 on the one hand, and de- 
fendant No. 3 on the other with the result 
that there was a reference to arbitration, 
and a consent award was passed and made 
a rule of the Court. The plaintiff contends 
that defendants Nos. 1 and 2 were not em- 
powered either to mortgage the property in 
its entirety to defendant No. 3 or consent to 
an award decree in his favour inasmuch as 
the loan taken from defendant No. 3 was 
neither for the family benefit nor for legal 
necessity, and, therefore, both the mortgage 
and the award decree are void and inopera- 
tive so far as his interests in the properties 
are concerned. On the strength of the 
award decree defendant No. 3 applied for 
attachment and sale of the two properties on 
which his lien had been declared, and the 
plaintiff now seeks for an injunction to 
restrain him from proceeding with the sale, 
He also prays for a declaration that neither 
the mortgage nor the award decree is 
effectual to transfer his interest in the pro- 
perties, and finally praysfor a partition of 
the two. properties, and being awarded his 
one-third share in them, 


By his written statement the defendant 
No.3 states that defendants Nos. 1 and 2 
are the only persons interested in the pro- 
perties mortgaged, and in the alternative, 
if it be held, that plaintiff No. 1 has an in- 
terest inthem, the action ofdefendants Nos. 
land 2, the former being the manager of 
the joint family, is binding upon the plaint- 
iff. He maintains thatthe amount borrow- 
ed from him was for the benefit of the fami- 
ly, and that it was utilised to pay antece-- 
dent debts and for house-hold purposes. He - 
adds-that the decree obtained by defendant 
No. 3 is binding on the plaintiff and that in 
this suit the plaintiff is incompetent to have 
He, therefore, prays that the 


The following issues were framed with 
the consent of the Pleaders for the respect- 
ive parties:— 

1. Is the property in suit the joint fami- ` 
ly property of the plaintiffand defendants 
Nos. 1 and 2 or the property of defendants 
Nos. l and 2only? | 

2. Was the amount borrowed from de- 
fendant No. 3 for purposes which would 
bind the interest of the plaintiff, if any, in 

the property (covers paras. 3 and 4 of the 
plaint). 

3. Is the plaintiff bound by the avar: 2 

4, General. 
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At the commencement of the hearing of 
the case, the Pleader for the plaintiff stated 
that he would not press the plaintiff's claim 
to any share in the immoveable property 
purchased by defendants Nos. 1 and 2 after 
the death of their father Moolji.I, there- 


fore, confine myself to the consideration of 


the question as to the plaintiif's right in 
the residential house. . 

Now, before I touch upon the legal aspect 
of the case it is a matter of essential import- 
ance to grasp the facts and set outmy de- 
ductions on the evidence recorded. For, in 
cases of this naturo where the family benefit 
or the legal necessity are challenged, it is 
necessary, before the law applicable is dis- 
cussed, to have a true conception as to the 
_ merits of each case. | 

Moolji, the father of the plaintiff and de- 
fendants Nos. Land 2 diedin Africain 1915. 
The evidence shows that at the time of his 
death, and for some years previous he was 
earning a salary of about Rs. 250 per 
mensem. He died, however, virtually a 
pauper, and the only property that he left 
at his death, in addition to the residential 
house, was a sum of Rs. 600 only, his 
contribution from certain funds to which 
he had subscribed in his life-time. As 
Bhagwanjisaid in his evidence it was diffi- 
cult for his father to save any money as he 
had a large family dependent upon his earn- 
ings. Moolji must have also spent money 
on the education of defendants Nos. 1 and 2, 
Defendant No. 2 appeared to me to speak 
English fairly well, and at present accord- 
_ ing tohim he draws a salary of Rs, 105 
inthe National Bank, but at the time of his 
father’s death, he was schooling. Rughnath, 
defendant No. 1, is employed in the Port 


Trust, and earns about Rs: 70 or Rs. 80. 


per mensem, now, though atthe time ofhis 
father's death his salary was about Rs. 30 
or 40 per mensem. The pecuniary con- 
dition of the family, therefore, at the time 
of Moolji’s death is a matter of no little im- 
- portance in the consideration of this case. 
As long as Moolji was alive, the family ap- 
parently enjoyed some degree of comfort 
. and to which the family had been accustom- 
ed. But after Moolji’s death, the pinch 
of poverty was felt, and the meagre income 
of defendant No. 1 was insufficient to defray 
the hpusehold expenses of the family. I 
shall revert to, later, the necessity which 
rendered some loan imperative. . 
On behalf cf the plaintiff it hasj been 
urged that the necessity for the loan was 
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dictated by the conductof defendant No. 1 
indulging in speculation. It is said that 
in or aboutthe year 1916 defendant No. 4 
entered into some forward contracts in 
sugar in partnership with one Ladhuram 
Vishinji-and sustained a loss of Rs: 3,000 
and for the purpose of liquidating it a sum 
of Rs. 2,000 was borrowed from one Haji 
Ahmad Yusif, and as security for the loan, 
the residential house was mortgaged with 
him. In my experience it occurs not un- 
often that in cases of this description the 
plea that the debts were incurred for an 
illegal or immoral purpose is set up in 
order toimpeach the binding effect of a 
loan on the members of a Hindu family who 
have not effectively participated in it. In 
the present case on a consideration of the 
evidence, I find that this forward transac- 
tion in sugar imputed to defendant No. ], 
Rughnath, is a myth, and that it has been 
set up for the purpose of cloaking the real 
nature of the borrowings by defendants 
Nos. land 2. The evidence on the point 
that Rughnath bad been speculating in 
sugar is confined to himself and his 
brother, defendant No 2. It was the latter 
that was first examined on the opening 
day of the hearing of the case. When 
questioned, as to the forward > con- 
tracts entered into by his brother, he pro- 
fessed not to be acquainted with any . 
details in respect of them ; as a matter of 
fact, hehad no knowledge even as to the 
nature of the contract, whether it was a 
forward contract or otherwise, andall that 
he knew was from Rughnath’s information 
that he had entered into some contracts 
in partnership with Ladhuram Vishinji and 
had sustained aloss’ of Rs. 3,000. Rugh- 
nath, who was examined as a witness a 
couple of days after his brother's evidence 
had been recorded, stated that in 1916 he 
had proceeded to Tando Allah Yar where 
Ladharam Vishinji lived, and that the latter 
proposed to him that they should be part- 
ners in some good business transactions. 
Rughnath says he agreed to the proposal 
and also to share the profit and loss with 
Ladharam. According to Rughnath howev- 
er he heard no more of this partnership 
transactions till he proceeded to Bombay 
in May or June 1918 and met Ladharam 
Vishinji. The latter informed him that he 
had entered into a sugar transaction in 
pursuance of the alleged partnerslrip agree- 
ment and had sustained a loss of Rs. 6,000 
of which a moiety was to be paid by 
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Rughnath. Rughnath says that he trusted 
Ladharam Vishinji implicitly, and agreed 
to pay him his share of Rs. 3,000 which 
he did. The Pleader for defendant No. 3 
| described this forward contract as bogus, 
and I aminclined to agree with him. The 
only evidence as to the partnership between 
Rughnath and Ladharam Vishinji is the 
oral, uncorroborated statement of Rughnath, 
Ladharam Vishinji, has not been cited as 
a witness to prove the partnership, nor is 
there any documentary evidence forthcom- 
ing as to it. The family of defendants Nos. 1 
and 2 was in very impoverished circum- 
stances after the death of Moolji, and it is 
incredible that Rughnath should promptly 
undertake to pay a large sum like Rs. 3,000 
to Ladharam Vishinji without the 
slightest attempt at any inquiry ‘into the 
account orasto the circumstances which 
entailed a loss, In my opinion the alleged 
loss of -Rs. 3,000 on a speculative con- 
tract entered into by Rughnath has been 
falsely set up with the view to proving 
the. immoral nature of the contracts entered 
into by him, and hence the exemption of 
all liability on the‘part of the minor plaint- 
iffin respect of such a tainted debt. 

Now, further according to Rughnath, he 
borrowed a sum of Rs. 2,000 from Haji 
Ahmed Yusif and paid the same to Ladha- 
ram Vishinji towards the loss. The re- 
maining sum of Rs. 1,000 Rughnath at 


first said that it was borrowed from Manik-.- 


chand on the pledge of ornaments, but he 
soon altered his statement and said that 
he borrowed Rs. 2,000 from one Gangji 
Seth on the pledge of ornaments which 
amount he paid to Ladharam Vishinji 
and that the sum of Rs. 2,C00 which he 
borrowed from Haji Ahmed Yusif he paid 
to Gangji Seth and redeemed his orna- 
‘ments, There isthus no satisfactory ex- 
planation as to the payment of the balance 
of Rs, 1,000 to Ladharam Vishinji, and 
this is an additional element which threws 
considerable suspicion on the alleged debt 
due to Ladharam Vishinji. . 

That there was a sum of Rs. 200 
borrowed from Haji»Ahmed Yusif in 1916, 
and that the residential house had been 
mortgaged with ‘him in consideration of 
this loan admit ofno doubt but I do not 
believe that this amountof Rs 2,000 was 
utilised towards the payment of a sum of 
Rs. 3,000 which it is alleged Ladharam 
Vishinji claimed. Rughnath in his evidence 
has stated that before he proceeded to 
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Bomb. and when Ladharam Vishinji for 
the first “me mentioned to him that there 
was a sum v. Rs. 3,000 due by him on the 
losses sustained by the partnership con- | 
tract, he had borrowed a sum of Rs. 1,600 
or 1,700 from’one Chaganlal Inderji. His 
evidence on this point is as follows :— <." ` 

“ Before going to Bombay I borrowed 
from Chaganlal Inderji the sum of 
Rs. 1,600 or 1,700 to liquidate my debts. I 
do not remember how those debts had been 
created. It may be that this amount had 
been borrowed from Chaganlal to pay the 
household expenses, as our salaries were 
small”, 

This statement of Rughnath appears to 
me to supply the correct solution of the 
loan from Haji Ahmed Yusif. As I have 
observed above, after the death of Moolji, 
the family were substantially inan impecuni- 
ous condition. It was only Rughnath that 
earned a scanty pittance of Rs. 25 or 30 
per mensem and Bhagwanji states that he 
was still at school when his father died. It 
was impossible for the family to subsist on 
their slender income which, therefore, had 
to be supplemented by loans. These loans 
were first secured on the pledge of the 
family ornaments and the amount ab first 
borrowed from Haji Ahmed Yusif which 
was as I have said on the mortgage of the 
residential house, was utilised towards the 
payment of the moneys borrowed for the 
household expenses, and the family orna- 
ments werethus redeemed. I hold, there- 
fore, that the sum of Rs, 2,000 borrowed 
from Haji Ahmed Yusif was for family 
necessity. 

Now, in 1918, the second house in suit 
was purchased by defendants Nos. land 2 
in the name of defendant No. 2. This 
house’ was adjacent to the residential house 
and its owner Ladharam Dharamsi was a 
relation of the defendants. From Rugh- 
nath’s evidence it appears that he was very 
keen on the purchase of this house. From 
Karachi he proceeded to Hanjam in Berar 
and concluded -the bargain there with 
Ladharam Dharamsin for the purchase of 
the house for the sum of Rs. 38,300. It is 
significant to observe that defendants Nos. 
1 and2 were eager to secure this house for 
themselves not on account of its situation 
but asBhagwanji said the purchase price 
was low, and they anticipated that owing 
to the boon in land that then prevailed in 
1918, they would be in a position to realise 
a considerable profit by its sale and “thus 
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discharge the family debt that weighed 
heavily onit. Again, they had recourse to 
Haji Ahmed Yusif, and borrowed asum of 
Rs. 8,000 from him on the security of both 
the residential house and the house newly 
acquired. It is important, therefore, not to 
overlook the motive inspiring the purchase 
of the second house. 

Haji Ahmed Yusif, had advanced to de- 
fendants Nos. land 2asum of Rs. 10,000 
which with interest due thereon amounted 
to about Rs. 10,700. He pressed for the 
re-payment of this loan as he was in urgent 
need of money, and the defendants Nos. 1 
and 2 then appealed to Ibrahim Walli to 
help them with a loan. The loan was first 
granted on hundis; defendants equitably 
mortgaging with Ibrahim Walli the title 
deed of the two properties. The loan from 
Ibrahim Walli was utilised in the payment 
of the amount due to Haji.Ahmed Yusif 


and the mortgaged properties were re-- 


deemed, As the amount due on the hundis 
was not paid to Ibrahim Walli by the due 


date, fresh hundis were drawn and executed, 


and finally, a mortgage-deed was executed 
in favour of Ibrahim. Walli on August 21st 
1920 by the two defendants, Rughnath 
defendant No lexecuting it for- himself 
and as guardian for his minor brother 
Ratilal. The consideration in the mortgage- 
deed’ is shown at Rs. 12,000, Rs. 8,000 
being the amount due on the hundis pre- 
viously executed and Its. 4,000 was a fresh 
loan advanced to defendants Nos. 1 and 2. 
By this deed the two immoveable properties 
above described were mortgaged with de- 
fendant No. 3.as security for the aforesaid 
loan of Rs. 12,000. Exhibit 9 are a 
batch of four letters addressed by defend- 
ants Nos. 1 and 2 to defendant No. 3 equit- 
ably mortgaging with him the two aforesaid 
properties in consideration of the loans 
advanced on various occasions. All these 
four letters have been signed by defend- 
ants Nos. 1 and 2, and the defendant 
No. 1 has also signed them as guardian 
for the minor plaintiff. I may here observe 
that defendants Nos. 1 and 2 have not 
 challanged the accuracy of the principal sum 
which defendant No. 3 claimed from them. 
Exbibit 10 is the consent award between 
defendants Nos. 1 and Z and defendant 
No. 3 and was passed on April 20, 1922, 
It would appear fromthe award that the 
amount due to the defendant No. 3 was 
not paid in terms of the agreement between 
the parties, and further, there wasa dis- 
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pute with regard to the rate of interest 18 
per cent. claimed by defendant No. 3, where- 
asthe defendants Nos. 1 and2 contended 
that the interest due was only at the rate 
of 15 per cent. Defendants Nos. l and 2 
also contended that they were entitled to 
sufficient time for payment of the amount 
due. When the proceedings were still 
pending before the arbitrators, the parties 
entered into an amicable arrangement 
which is embodied in the award, and in 
terms of this. arrangement interest was 
allowed to defendant No. 3 at the rate 
of -15 per cent. only and the amount-due 
was payable in certain instalments, and 
a mortgage lien was granted to defendant 
No. 3 with a right to proceed in execu- 
tion against the-aforesaid immoveable pro- 
perty and also to proceed personally 
against defendants Nos. 1 and 2, if the 
realisation by the sale of the mortgage 
properties did not cover the amount due. 
The reference to the arbitrator ven ee 
the 
former signing it both for himself and as 
guardian of the minor plaintiff. The award’ 
was filed in Court under the Indian Arbitra- 
tion Act and nu objections have ever been 
lodged to it. : 
I now proceed to discuss the legal aspect 
of the case, as it has been contended for the 
plaintiff by his Pleader Mr. Kimatrai, that 
the plaintiff is not bound by the loan trans- 
actions entered into by his brothers defend- 


„ants Nos. 1 and 2,as the loans were neither 


for the benefit of the family nor for legal 
necessity. There is no doubt that defend- 
ant No. 2 Rughnath, the elder brother, was 
the manager of the family consisting of the 
plaintiff and defendants Nos: 1 and 2. >: 
Bhagwanji has admitted this. It was first 
contended by Mr. Kimatrai that as the sum 
of Res. , 2,000 borrowed from Haji Ahmed 
Yusif was for the purpose of liquidating 
an antecedent immoral debt, contracted by 
Rughnath in respect of some satta transac- 
tions that he entered into, which entailed a 
loss of ‘Rs. 3,000 the loan from Haji 
Ahmed Yusif cannot be regarded as one 
for the benefit of the family or as creating 
a legal necessity. As Ihave shown above, 
it hasnot been proved that Rughnath did 
enter into any partnership with Ladharam 
Vishinji. Nor has it been established that 
any loss was incurred by the partnership 
entering into any forward contracts, nor is 
there any satisfactory evidence as to the 
payment of the sum of Rs, 3,000 to 
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Ladharam Vishinji. This argument must 


_ fail. I hold that the sum of Rs. 2,000 


borrowed from Haji Ahmad Yusif was for 
the purpose of paying the debt of Chaganlal 
Inderji which had been incurred to defray 
household expenses, and as the debt was 
contracted for the benefit of the family by 


: its manager, it is, therefore, binding on the 


minor plaintiff. : / 

The second pointtaken by Mr. Kimatrai for 
the plaintiff was that the sum of Rs. 8000 
borrowed from Haji Ahmed Yusif and 
utilised towards the payment of the purchase 


price of the second house cannot be re- 


- garded asa debt for the family benefit or 
as creating any legal necessity for the 


loan. ’ 


i 


In Hunoomanpersaud Pandey v. Babooee 
Mumraj Koonweree (1) their Lordships of 
the Privy Council observed as follows :— 

“The power of the manager for an infant 
heir to charge an, estate not his own is, 
under the Hindu Law, a limited and qualifi- 
ed power. It can only be exercised rightly 
in dase of need, or for the benefit of the 
estate. But where, in the particular instance, 
the charge is one. that a prudent owner 
would make, in order to benefit the estate, 
the bona fide lender is not affected by the 
precedent mismanagement of the estate. 


The actual pressure on the estate, the danger . 


to be averted, or the benefit to.be conferred 
upon it...is the thing to be regarded”. 
In Mull’s Hindu Law, Art. 200, the follow- 


ing passage occurs :— 


“The manager of a joint Hindu family 
has power to sell or to mortgage ‘on reason- 
ablecommercial terms’ joint family property, 
so as to bind the interests of adult as well 
as minor co-parceners in the -property, 
provided that in the case of miinor members 
the. sale or mortgage is made for a legal 
necessity including debts incurred for fami- 
ly business, or for the benefit of the fami- 
l] vu 4 


In Nagindas Maneklal v..Mahomad Yusif 


__ Mitchella (2) it was held by Shah, J., that: 


“The term ‘necessity’ must not be strict- 
ly construed. The benefit to the family 
may under certain circumstances mean .a 


` necessity for the transaction.” 


The facts of this case throw some light 
on the consideration of the-present case :— 
“A Hindu joint family owned several 


(1) 6M, I. A. 393; 18 W, R. Sin; Sevestre- 253n; 2 
Buth. P. ©. J. 29; 1 Sar. P. O. J. 552; 19 E. R. 147.- 


(2) 64 Ind. Cas. 923; 46 B, 312; 23 Bom L. R. 1094; 
. (1922) A, T, R. (B.) 122. 5 ; 
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houses, one of which wasin such a dilapidat- 
ed condition that the Municipality required 
it to be pulled down. The adult co-parceners 
contracted to sell itto the plaintiffs. The 
joint family was in fairly good circum- 
stances; and it was not necessary to sell 
the house. But the house could not be 
used by the family for residence and 
would not have fetched any rent. The 
plaintiff having sued for specific perform- 
ance of the agreement. to sell, the minor co- 


parceners contended that the contract-did  . 


not affect their interest-in the absence of 
‘necessity’ for the sale. It was held that 
the agreement of sale was binding on the 
minor co-parceners, because the adult co- 
parceners had properly and wisely decided 
to get rid of the property which was in such 
a state as to be a burden to the family.” 
No doubt this was a case of sale, but the 
Privy Council has held that the same prin- 


` ciple would also apply to cases of mortgage, 


Cases may arise wherein a prudent owner 
with due ‘regard to the interests of the 
family which he represents might feel com- 
pelled to resort to methods which would 
have the effect not only of re-habitilating 
the fortune of the family, but also of- 
supplementing its income. What- was the 
motive for the purchase of the second house 
in this case ? Bhagwanji had supplied the 
answer. He stated that it was anticipated 
that a substantial profit would be realised 
by its sale. The family was undoubtedly 
in debt at the time cf the purchase. There 
was no possibility of wiping off this -debt 
from the incomes of the two brothers, and 


the sum of Rs. 2,000 due. to Haji Ahmad 


Yusif which carried interest at 12 per cent. . 
per annum would accumulate to such an 
extent as to make its liquidation impossible 
for the family. It was, therefore, necessary 
to conceive some mode or theother of pay- 
ing off this debt. In 1918 there was a 
boon inland in Karachi as is well known 
the second house was being obtained at 
a cost fairly low, and a prudent and 
reasonable man might well conclude that 
an opportunity was now offered to him of 
realising a handsome profit on the sale of 
the house after its purchase and it would be 
for the benefit of the family to embark on 
this investment. In my opinion, therefore, 
the purchase of this house was dictated by 
the motive to liquidate the debts due by the - 
family and hence was for the family benefit, | 

In Tula Ram v. Tulshi Ram (3) the-loan - 


(3) 60 Ind. Oas. 3; 42 A. 559; 18 A. L, J. 699, 
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advanced by the mortgagee was for the 
purpose of enabling the mortgagors in 
a joint Hindu family to purchase some 
zemindari property, though ultimately it 
was found that the loan was not utilised 
for the purpose indicated : 
_ that as the purchase of the zemindari was 
beneficial to the family, the non-applica- 
tion of the loan to the purpose originally 
_ stated did not invalidate the mortgage. 

This case affords an illustration that even 
the purchase of imméveable property may 
well be reckoned as contributing to the 
benefit of a ‘Hindu joint family. 

Mr. 
Vishnu Vishvanath Nimkar v. Ramchandra 
Sadashiv Nimkar (4) but the facts of this 
case are divergent in their essentials from 
the facts of the case before me. It was held 
in the case cited :— 

“That the manager of a joint Hindu 
family can justify the sale of joint family 
property only for necessity. He cannot 
justify it merely on the ground that the 
sale at the time appeared: to be advanta- 
geous, Such a sale is not binding on the 
minor co-parceners”’. 

The property in the present case had 
not been purchased merely because the 
purchase was.advantageous; it was bought, 
as I have observed, to liquidate a family 

‘debt, and this was a necessity. 

Mr. Kimatrai next cited the case of 
Shankar Sahi v. Baichu Ram (5). In this 
case it was held that ordinarily a Hindu 
father cannot encumber joint ancestral 
property to acquire the necessary funds to 
preempt other property. In the body of 
the judgment at page 383* there occur the 
following observations :— 


“Itis not permissibleto a Hindu father: 


to voluntarily go .forward and initiate 
litigation for the purposes of extending the 
boundaries of his property, and having 
succeeded in that litigation and having 
obtained a pre-emption decree, which gives 
him liberty to do something, can thereby 
raise money, and encumber the joint... 
family estate”. 

It will be seen from the case cited that 
this was a voluntary action on the part of 
the father not dictated by -the necessities 
of the family. It was further observed in 
this judgment: “that an adventure in the 
A Oe es 73 ne Cas, 1017; 25. Bom. L. R. 508; (1923) A. I. 

{ 

(5) 6 Tad. Cas. 769; 47 A. 381; 23 a L. J. 204; Us 
R. 6 A. 214 Civ.; (1925) A. LR. (A) 33 

*Page of 47 A.—{Hd.] 
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hape of a speculative suit which might 
possibly bring profit to the estate, could 
properly be regarded as a “benefit to the 
estate’ or ‘a legal necessity’. as 

That facts of the present case are entirely 
different. At the time the second house 
was purchased, there was a sum of 
Rs. 2,000 due bythe family of defendants | 
Nos. 1 and 2 to Haji Ahmed Yusif, and in 
respect of this loan the ancestral property 
was mortgaged with him. Apart from’ the 
stigma that the mortgage of the residential 
house carried with it, it became essential 
to pay up this loan, and redeem the mort- 
gaged property promptly, for otherwise 
with the interest of 12 per cent. accumulat- 
ing on the principal sum, the family would 
have been unable to redeem the house. 
The second house was, therefore, purchased, 
as Bhagwanji says, to liquidate the family 
debt that had been incurred. It was not 


-a case of a mere speculative adventure, for 


it was reasonably anticipated that the 
house would realise a profit by its sale, and 
any prudent man, whether the father or 
the manager of a Hindu family, would 
avail himself of the opportunity offered to 

ae of contriving to wipe off the family 
ebt. 

Ram Bilas Singh v. Ramyad Singh (6), 
was cited by Mr. Kimatrai apparently with 
reference to the following passage :— 

“ The mere fact that the manager borrow- 
ed money in order to purchase immoveable 
property does not in itself create any 
presumption that thé transaction was bene- 
ficial to the family so as to authorise the 
manager to hypothecate existing family 
property by way of security for the loan. 
Some necessity for the transaction or some 
benefit resulting to the family therefrom. 
must in all cases be shown”. 

I am in entire agreement with these 
observations, and, in my opinion, they 
rather tend to support my view of this 
case. In the present case the neeessity for _ 
the purchase of the second house has been 
established and it has been shown on the 
admission of defendants Nos. 1 and 2 them- 
selves that the purchase was for the benefit 
of the family. 

In view of my conclusions that the 
sum of Rs. 2,000 first borrowed from Haji 
Ahmed Yusif was for the benefit of the 
joint family, and the second sum of. 


v8 58 Ind. Cas. 303; 5 P, L. J. 622; 1 P. L. T. 535; 2 
P. L. R. (Pat.) 228 
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Rs. 8,000 borrowed from the same in- 
dividual, utilised towards paying the pur- 
chase price of the house purchased was 
dictated by the family necessities, the ques- 
tion whether Ibrahim Walli made the 
requisite inquiries as to the necessity of 
the loan from him isnot one of any parti- 
cular significance. No doubt, a purchaser 
or a mortgagee must make reasonable 
inquiry, when he advances a loan to the 
father or the manager ofa joint undivided 
family as to the necessity for the loan, and 
the burden lies upon him todo so, Mere 
recitals in a sale or a mortgage-deed’ would 
not by themselves be sufficient to establish 
the necessity for the sale.of the mortgage 
soas to bind the other co-parceners in a 
Hindu family. Ibrahim Walli is dead, but 
his son Karim Ibrahim has been examined. 
He deposes that he was joint with his 
father in business, and was present at the 
time when the conversation took place 
between his father and defendants Nos. 1 
and 2 as tothe loan. He states that defend- 
ants Nos. 1 and 2 told his father that they 
required the loan to pay off antecedent 
debts. He adds that his father inquired 
from Haji Ahmed Yusif as to the status of 
the family of defendants Nos. 1 and 2 
and that the latter explained to him that 
he demanded the re-payment of the loan 
only because he was in urgent need of 
money, and apparently gave him to under- 
stand, that the loan was needed for the 
benefit ofthe family. He alse states that 
his father made inquiries from other mem- 
bers of the caste to which defendants 
Nos. 1 and 2 belong. The mortgage-deed 
which was signed by defendant No. 1 as 
the guardian of Ratilal recites that the 
loan was needed for the benefit of the 
family, and Bhagwanji in his evidence has 
admitted the correctness of the statement 
in the mortgage-deed that the loan was 
required for the benefit of the family. I 
need hardly point out that the amount 
borrowed from Ibrahim Walli was utilised 
towards the liquidation of the debt due to 
Haji Ahmed Yusif which was a debt 
incurred for family purposes, I have re- 
ferred above to the consent award that was 
made a rule ofthe Oourt. Mr. Kimatrai 
objected to theaward on the only ground 
that the minor had not been properly 
represented. But admittedly the reference 
to arbitration was signed by Rughnath as 
guardian for the minor plaintiff and he, as 
l have held, was the managing member of 
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the joint family. It was lastly urged, that 
the rate of interest at which the money was 
borrowed was exorbitant and that this 
revealed agross disregard of the family 
interest. The mortgage-deed describes the 
rate of interest as being 15 per cent. which 
has been allowed also by the arbitrator. 
To Haji Ahmed Yusif the interest payable 
is 12 per cent. per annum. I do not regard 
the interest payable to defendant No. 3 
exorbitant and .unconscionable, or as be- 
traying an utter disregard of the family — 
interest so as to exempt the minor plaintiff 
from liability. 

My findings, 
are: 

Issue No. 1—The residential house was 
the joint family property of the plaintiff and 
defendants Nos, 1 and 2, 

Issue No. 2.—In the affirmative, 

Issue No. 8.—In the affirmative. 

The plaintiff's suit is dismissed with 
costs, f 

P. B. A. 


therefore, on the issues 


Suit dismissed. 


MADRAS HIGH COURT. 
Ssconp CIVIL APPEAL No. 244 oF 1922. 
October 2, 1924, 
Present:—Mr. Justice Madhavan Nair. 

M. RUDRAPPA—Derenvant No. 3— 
APPELLANT 

_ versus : 

K. MARLAPPA AND OTHERS—DEFBNDANTS : 
Nos. 1, 2, 4anp 3 AND PLAINTIFFS Nos. 1 ro 6 
— RESPONDENTS, 

Civil Procedure Code (Act V of 1908) s. 11, 
0. XXIII —Withdrawal of suit—Second suit when 
barred—-Two suits involving same relief—Withdrawal 
of one—Other, maintainability of. 

Under O. XXIL, C. P. O., when a plaintiff with- 
draws a suit without the permission of the Gourt, he 
is precluded from instituting fresh suit; but this does 
not prevent the trial of a subject-matter, so long as 
such trial is not affected by the principle of res 
judicata. [p. 387, cols. 1 & 2.] 

A filed a suit and attached certain property before 
judgment. B filed aclaim petition, which was dis- 
missed, and then tiled a suit for getting the summary 
order set aside. Subsequently B filed another suit 
for declaration of his right to the property and for 
delivery of possession. Both these suits were filed 
within a year of the date of the order on the claim 
petition. B withdrew the first suit as being unneces- 
sary with the permission of the Court, the order allow- 
ing withdrawal not mentioning whether it was with 
or without liberty to bring a fresh suit. A-.now took 
the objection that the second suit was not maintain- 
able as B was precluded from agitating the question 
of setting aside the claim petition therein by the with- 
drawal of the first suit ; op 
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Held, that a declaration of his title claimed by B 
in the second suit involved a setting aside of the 
order on the claim petition, and there being no final 
adjudication of the matter in the first suit, and the 
second suit being filed within a year of the order on 


the claim petition, the suit was maintainable. |p. 387, 
col. 2. ; 


Second appeal against a decree of the 
District Court, Bellary, in A. S. No. 70 of 
1921, preferred against that of the Court 
of the District Munsif, Hospet, in O. 5, 
No. 91 of 1920, : 

The Advocate-General and Mr. CG. S. 
Venkatachariar, for the Appellant. h 

Mr. V. C. Seshachariar, for the Respond- 
ent. 


JUDGMENT.—The 3rd defendant is 
the appellant. - The plaintiffs suit was sub- 
stantially for a declaration of the rights of 
plaintiffs Nos. 1 to 4 to the plaint lands 
and also for delivery of possession. Dur- 
ing the pendency of the suit plaintiffs Nos. 1 
to 4 sold their rights to plaintiffs Nos. 5 
and 6. According to the plaintiffs, the 
suit property originally belonged to the 
members of the Racheyla family and it was 
purchased by the father of plaintiffs Nos. 1 
to4 one Hampayya of Idukal on the 3rd of 
September 1912 under Ex. A. The case of 
the defendants is that the property belong- 
ed to the family of Ponpayya and Mallayya, 
that they took asale-deed of it from the 
Racherla family in the name of Mallayya’s 
_ father-in-law, HarupyyaofIdukal, that itwas 
a mere benami transaction, that Pompayya 
and Mallayya were always in possession, that 
the lands now belong to defendants Nos. 4 and 
ə the children of Pompayya and Mallayya, 
and that the’ landsare now being held ‘by 
the 2nd defendant on a lease given to him 
by the first defendant as the guardian of 
‘the 4th defendant. The 3rd defendant 
supported the plea of defendants Nos. 1 to 
4 and also stated that the present’ suit ig 
not maintainable on account of the order 
passed in O. 5. No. 531 of 1918 on the file 
of the District Munsif's Court of Bellary. 

Three questions were argued before me 
(1) that the purchase by Hampayya of Idukal, 
the father-in-law of Mallayyawasa benami 
transaction; (2) that defendants Nos. 4 and b 
are owners of the suit lands by adverse 
possession and (3) that the present suit is 
not maintainable, 

The first question, viz., the benami char- 
acter of the sale to Hampayya, is a question 
of fact. Both the lower Courts have found 
that Ex. A evidenced a real transaction and 
conveyed title to the property to the father 
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of plaintiffs Nos. 1 tò4. This finding is 
attacked by the learned Advocate-General 
on behalf of the appellant. Exhibit A, the 
sale-deed, recites that the plaint lands were 
orally sold to Hampayyafor Rs. 800 in 1903 
and put in Hampayya’s pussession and that 
as no proper sale-deed was executed till 
then, Ex. A was executed and delivered to 
Hampayya. According to the evidence in. 
the case, out of the consideration of Rs. 800, 
Rs. 400 was paid in cash for the rest a 
promissory-note, Ex. O, was executed. This 
was renewed by Exs. Dand KE, and when 
the whole amount was paid, the sale-deed 
Ex. A was executed in favour of Hampayya. 
In attacking the .finding that the sale” to 
Hampapya was not a benami transaction, 
the learned -Advocate-General mainly relies 
upon Exs. XLV and XLV (a) 1, extracts 
from.the account-books of’ the Racherla 
family relating to the transaction of Ham- 
payya’s son-in-law,. Mallayya, and his elder 
brother ‘Pompayya. ‘These accounts show 
that originally the idea was to sell the 
plaint lands to Pompayya and Malayya for 
Rs. 650, that along with this sum the whole 
amount due to the Racherla people came 
to Rs. 1,030 in 1903, of this Rs. 230 was 
excused and the’ consideration was fixed 
at Rs. 800, half of which, viz, Rs. 400 was 
paid by Hampayya and for the remaining 
sum he gave ix. C. Both the lower Courts 
have found that there is really no reason 
to suppose that the payments were made 
by Hampayya on behalf of Pompayya and 
Mallayya. ‘Though originally the idea 
might have been to sell the property in 
their favour, as they were not able to find 
consideration. Mallayya’s father-in-law must 
be taken to have purchased the property |” 
for himself. ‘Chis is the view taken by 
both of the lower Courts on an examination 
of the evidence in the case, Pompayya and 
Mallayya were in possession of the lands 
for a considerable number of years; but it 
must be remembered that Mallayya was . 
the son-in-law of Hampayya. The conclu- 
sion that Ex. A evidenced a real transaction 
in favour of the plaintiffs Nos. 1 to 4 is 
based upon the evidence in the case and I 
cannot say that that conclusion is not 
warranted by the facts, 

Point No. 2.—As regards adverse posses- 
sion, both the lower Courts have found that 
from 1899 to 1903 Pompayya and Mallayya 
were in possession by virtue of the agree- 
ment to purchase entered into with the 
Racherla family, so their possession wag 
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not certainly adverse to the Racherla people. 
Thé sale had not been completed, and the 
Racherla people must be still considered 
to have regarded:themselves as the owners. 
As the sale had not been completed in 1993 
Hampayya decided to purchase the lands 
and the possession ci Pompayya and Mal- 
layya after that period must be considered 
to be by the permission of Hampayya. 
do mot think, therefore, that defendants. 
Nos. 4 and5 are the owners of the suit lands 
by adverse possession. I may state that 
” this argument was only lightly touched 
upon by the learned Advocate General. 
Long possession by Pornpayya and Mallayya 
was referred to by him more in support 
ofthe agreement .that Ex. A evidences a 
benami transaction than as a basis a sepa- 
rate argument. 


As regards the plea of the 3rd defendant 
that the present suit is not maintainable on 
account of the order passed in O. S. No. 531 
of 1918, the facts are as follows. The 38rd 
defendant filed O. 8. No. z of 1918 on the 
file of the District Court and attached the 
plaint lands before judgment; plaintiffs 
filed a claim petition which was dismissed, 
they, therefore, filed O., S. No. 531 of 1918 
oi the 9th of October 1918 for getting 
the summary order set aside and they filed 
the present suit on the 8th of July 1919. 

’ It will be seen that “both these suits were 
filed within a year of the date of the order 
On. the claim petition, In the present suit 
there is reference in the plaint to the claim 
petition and a prayer for a declaration of 
the rights of the plaintiffs to the plaint 
lands aginst all the defendants including 

‘the 3rd defendant. After the institution of 

| ‘this suit, the prosecution of O. 8. No. 531 of 

“1918 was obviously unnecessary when the 
3rd defendant took the objection that the 
present suit was not maintainable, O, S. No. 
531 of 1918 had already been filed against 
him and the plaintiffs, therefore, withdrew 
‘that suit (O. 8. No, 531 of 1918). Itis the 
order passed when it was withdrawn that is 
relied upon by the 8rd defendant as a bar.to 
the present ‘suit. The decree, Ex. XLIV, 

` &iving permission to, the plaintiffs to with- 
draw the suit does not say whether it was 
with liberty or without liberty to bring a 
fresh suit. As it does not dismiss the suit, L 

“do not think that the plaintiffs are pd 

` ffom agitating the question raised- in O. 
No. 531 of 1918 in this suit. No doubt cider 
O. XXIII, when a plaintiff withdraws a suit 

- without the permission of the Court, he 
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shall be precluded from instituting fresh 
suit ; but this does not prevent thetrial of 
a subject- matter, so long as such trial is 
not affected by the principle of res judicata. 
As Ex. XLIV shows that there was no final 
adjudication of the rights forming’ the 
subject-matter of that suit, I think that 
the plaintiffs may claim thatthe summary’ 
order passed on their claim petition should 
be setasidein the present suit, The decla- 
ration of title claimed by the plaintiffs in 
this suit amounts. toa setting aside of the 
order on the claim petition. I have already 
stated that both this suit as well as O.S 
No. 531 of 1918 were filed within a year 
of the date of the order on the claim 
petition. The plaintiffs elected to proceed 
with this suit involving the same relief 
after dropping the other. I may say in 
this connection O. S. No. 2 of 1918 in con~ 
nection with which the plaint lands were 
attached by the 3rd defendant was dismis- ` 
sed afterthe. filing of this suit..I agree 
with thelearned District Judge that the 
present suit isnot barred by the order 
in O. S. No. 531 of 1918. 

I dismiss the second appeal with costs of 
defendants Nos. 9 and 10. The memo- 
randum of objections filed by respondents 
Nos. 1 and 2 raises the - same question 
dealt with in the. second appeal. It is 
also dismissed with costs of respondents 
Nos. 9 and 10. 

y.N. V Appeal dismissed. 
N. H. l 


SIND JUDICIAL COMMIS-.- 
SIONER’S COURT. : 
ORIGINAL Cavil Surrs Nos. 432 anp 433 
_ oF 1924, 
EXECUTION eat ooo No. 273 or 1925.. 
0, 1925. 
Present Mr. Tyabji, A J, C. 
_ YUSIF MAHBUB & OOY.—Puatntirrs 
IN ALL - 
versus 
SALLOH MAHOMOD UMOR DOSSAL— 
DEFENDANTS IN Suit No, 432. 
LALCHAND JEYRAMDAS—DBRFENDANTS 
IN Suir No. 433 or 1924. 
FIDDA HUSSAIN ADAMJI—DEFENDANTS 
IN Execurion MISCBLLANEOUS No, 273 oF 
5. 


2 

Civil Procedure Code (Act V of 1908), 0. XX1, rr. 

15, O. XXX, r. 1—Suit in name of firm—Payment | 
one partner—Satisfaetion of decree. 

Where a suit is brought in name of a firm*under 
the provisions of O. XXX, r. P. C., one partner 
of the firm is competent to e ‘payment in respect 
of the decree in favour of the frm and to notify 


393 
Genes of-the said decree to the Court. [p. 390, 
col. 1. 


Mr. Kimatrai Bhojraj, for the Plaintiffs. 
_ Mr. Khanchand Gopaldas, for the Defend- 
ants. y 

ORDER.—These three matters were 
argued together .by consent. In each there 
is an application for execution and a noti- 
fication of satisfaction and the point is 
whether the decrees have been satisfied or 
whether execution should proceed. 

The same questions of law arise in all 
these, and the questions ‘of fact are similar. 
I shall, therefore, dealin detail with Suit No. 
432 of 1924 and thereafter deal with points 
not already covered so far as they affect or 
arisein Suit No. 433 of 1924and Execu- 
tion No. 273 of 1925. x 

Suit No. 432 or 1924. 
. The decree in this matter was made on 
13th May 1921 andis for Rs, 11,744-13-8. 
On the 19th of May, Yusif Haji Abdullah 
one of the members of the plaintiffs’ firm 
wrote to the defendant the letter which is 
Ex 3-A in these proceedings to the effect 
that the defendants well knew that the 
firm of the plaintiffs was dissolved and that 
Mahbub was no longer a member of the 
firm and that no payment should be made 
to Mahboob. This was followed by a letter 
dated the 10th June 1925 and written by 
the Pleaders of the plaintiffs to the Pleaders 
of the defendants in the following terms:. 

“We shall thank you to direct your 

. ¢lientsto pay up the decretal amounts in 
the above two cases as detailed below. 
Failing payment we have instructions to 
file execution application immediately the 
Court re-opens. 


Costs. 
Rs. a, p. 


27,906 13 0 2,217 14 9 


Principal. 
Rs. a. p. 


Interest 
at 6 per 
‘ - cent. per 
` annum 
from 
20th 
June 
1924 to 


459 i payment. 
it No. 43 : ; 
ah 3 ° 10,192 10 50 13 3 Do. 
The judgment-debtors allege that they 
paid the decretal amount on the 13th of 
June to Mahbub, one.of the members of 
the plaintiffs’ firm, and that, therefore, the 
notification thatthe decree has been satis- 
fied is effective. The plaintiffs in the first 
jnstance deny that any payment was in 


Suit No. 424 of 
1924 
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fact made, secondly they contend that the 
payment being to one of several partners 
of their firm it was not valid, and that 
Mahbub as a single partner was not 
empowered by law to give a valid discharge 
or to notify satisfaction of the decree on 
behalf of thefirm; finally they say that, 
in any event, there was collusion between 
Mahbub and the judgment-debtors that 
collusive transactions cannot affect 
their rights: so that assuming that. the 
defendants did pay Mahbub in collusion 
with him, they are nevertheless bound to 
pay the amount over again to the plaintiffs. 

As tothe question of fact I think the 
defendants have satisfactorily proved pay- 
ment on the 13th of June. They have pro- 
duced their books of account which I have 
examined with some care, and I feel no 
doubt that those books are properly kept, 
and that they prove the payment supported 
as they are by the oral evidence, of Thaw- 
erdas and Bhoora who are employed in the 
defendants’ firm. Both these witnesses, 
ete Thawerdas impressed me favour- 
a y. * pes, 

Doubt was thrown on the payment b 
reference to five circumstances. 

In the first place because it was said 
that the head of the defendants’ firm who 
was referred to as Saith Osman was not 
called. I had at avery early stage drawn 
Mr. Khanchand's attention to 'the impor- 
tance of his being called ; and I give full 
weight to this omission : but I am satisfied 
that the cause.of it was merely that the 
witness was not available at convenient 
hours. This matter has been heard during 
three hearings 1 believe. In any case when 
Mr. Khanchand offered tohave him called’ 
so that the plaintiff may have an oppor- 
tunity of cross-examining him, Mr. Kima- 
trai said that if I called him as a Court 
witness he would cross-examine the witness, 
but otherwise he would prefer to rely on 
the fact that the witness had not been call- 
ed by the defendants. That reliance, there- 
fore, is on a broken reed. 

The next circumstance relied upon in 
connection with this question, is whether 
the letter of 19th May (Ex. 3-A) was not 
sufficient to warn the defendants, and 
whether apart from its legal effect (which . 
I shall’ consider. later), it did not throw 
great suspicion on the alleged payment. It 
did strike me at the startin that light. But 
it must be borne in mind that Ex. 3-A was 
written only by. one of the three partnerg 
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(assuming that there wére only the 3 part- 
ners alleged by Seth Ismail Ex. 3 and 
not the five persons stated to be partners 
by Mahbub in his deposition Ex. 91. 48 
at the hearing of the suit). ` Exhibit 3-A 
cannot, therefore, be compared in regard to 
. its formal effect or weight to Ex. 8 which 
was addressed by the Pleaders of the firmin 
whose favour the decree was passed, Ex- 
hibit 8 may well be described as a demand 
for payment enforced by a threat. To 
my mind the natural effect of this corres- 
pondence is that the defendants’ firm, 
unless it was in monetary difficulties, would 
make the payments demanded. Asa re- 
sult, therefore, of the examination of the 
correspondence I have come to the con- 
clusion that Exs. 3-A. and 8 far from sup- 
porting the applicant are in favour of the 
: contention of the defendants. 
A third circumstance was the fact that on 
‘the date of the payment, viz., the 13th of 
June, Rs. 12,000 are alleged to have been 
“paid in cash into the defendants’ firm and 
that thesource of thissumis not further 
traced. There was,.however, a balance of 
Rs. 4,400 brought forward, and then the 
large sum of Rs. 23,000 was drawn bya 
cheque from the National Bank of India, 
and these two sums sufficed for the pay- 
ment. of the decretal amount, and yet to 
leave a balance of as much as Rs. 14,000 in 
hand. After looking over the accounts I 
think that the sum of Rs, 12,000- was: not 
comparatively so large as to make that 
circumstance, in itself, sufficient to throw 
its payment by Seith Osman in doubt. 


Fourthly it is said that there is a sum - 


standing in the defendants’ account books 
due from Mahbub, and that this circums- 
tance throws doubt on the alleged pay- 
ment to him. But the defendants could 
not deduct the sum that was due from 
Mahboob personally from a sum due to the 
_ firm under a decree of the Court. The two 
transactions wereentirely distinct, and one 
could not affect the other, 


Finally it was said that the firm of Yusuf 
Mahbub and Co. had been dissolved and 
was known to have been dissolved as early 
as 1921. But the plaint in the present 
suit, dated the 20th of June 1924, isin the 
name of the firm and describes it as then 
‘carrying on business. There is no substance 
ln this point. I, therefore, come to the con- 
gl13ion thatthe amount of the decree was 
paid as alleged, ` 
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“There is no avidenca of collusion between 
the defendants and Mahbub and the mere 
suggestions and suspicions that the plaint- 
iffs make or throw out against the defend- 
ants are quite insufficient to prove allega- 
tions of this nature. y 

1 should like to add with reference to the 
evidence of Ismail that he did notimpress 
me very favourably. He knows English well - 
enough to write the letter Ex. 3-A in Suit 
No. 432 and Ex. 9 in Suit No. 433 ; and yet 
he wanted to have every question put to him 
translated and he himself answered in the 
vernacular, Then his statement in the 
letter andin the witness-box thatthe firm 
of Yusuf Mahbuh & Co. had been dis- 
solved in 1921 was opposed to thé frame 
of the suit, where the firm are plaintiffs 
and are described as still carrying 
business. Inthe witness box he struck me 
as ashrewd man taking into consideration 
all the bearings of a question before he was 
willing to commit himself to a reply, and 
yet eager to seize points in his own favour. 

It remains to be considered whether pay- 
ment to Mahbub inthe circumstance éntitles 
the judgment-debtor to have satisfaction of 
the decree recorded. 

The relevant provisions of the law are con- 
tained in the C. P. ©., O. XX{, r. 15 and O; 
XXX. I think the references to the Indian 
Contract Act, s. 38 et seq were quite uncalled 
for. Even apart from the fact thatthe provi- 
sions of the Contract Act have caused much 
difference ofopinion in the Courts, it is ob- 
viousthat the effectofa decree against a firm 
is quite different and based on entirely: 
different principles and considerations from 
the effect of a promise to joint promisors; 
and, in any case, the -specific provisions of 
the Code dealing with procedure and exe- 
cution must be considered rather than far- 
fetched analogies drawn from rules relating . 
to contracts. - For similar reasons I think 
O. XXX which deals with suits by or against 
firms should be considered in the first 
instance, and in priority to the more gene- 
oral rules relating to joint decree-holders, 

Order KAN, it must de observed, permits 
but does not makeitincumbent on persons 
claiming or being liable as. partners, to sue. 
or’ be sued in the name of the firm; and the 
plaintiffs in the present case adopted this 
course voluntarily. I say this; as, if the 
evidence of Ismail. Haji -Abdul Satar before 
me was accurate and the firm of Yusuf 
Mahbub & Co. had been dissolved before the 
suit waa instituted and ifit bethe fact that 


on . 
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there were differences between the partners; 
then apart from the variance from the truth 
whichthere is in the title to the suit, it 
was: not very wise on the plaintiffs’ part to 
suein the firm name, nor to obtain a decree 
in favour of the firm. For, in the very first 

` yule of O. XXX itis laid down that where 
persons sue in the name of their firm, any 
one of the partners may sign, verify or 
certifiy pleadings or other documents requir- 
ed to be signed, verified or certified by the 
plaintiff. Unless there is something to take 
away the effect of this sub-rule, it would 
seem that Mahbub not only could but was 
undera duty to certify payment which was 
received by him; and that the Court was 
then bound under O. XXI, r. 2 (1)to record 
the same. (The language of this rule is 
markedly different from that cf O. XXIII, 
r. 3, where it has to be proved to the satis- 
faction of the Court that a suit has been 
adjusted wholly or in part). 

Nothing that was said to me in the course 
of the elaborate arguments from the Bar 
seems to me to add to or detract from these 
provisions which are, in my opinion, suff- 
ciently clear, 

Iam ofopinion that the suit having been 
-brought in the name or the firm under O. 
XXX, r. I, Mahbub can certify payment 
under 0. XXI, r. 15; and the Court, unless 
satisfied that fraud or collusion necessitat- 

“ ed some cautionary measures, is bound, to 
record satisfaction. I am not now dealing 
with any case of fraud or collusion, so I 
need not consider what course (if any) is 
left open to the Court when that is proved. 
T have the less hesitation in coming to the 
eqnelusion as 
have sued in the firm name. They could 
have asked the Court to impose conditions 
against any one partner executing the decee 
(under O. XXI,r.15); or they could have 
applied for a Receiver 

Ifthe law empowers a partner to certify 
receipt of payment, as T hold, then it must 
follow that he is empowered to receive it. 
But the general law of partnership is suffi- 
ay explicit on this point. 

The decree will, therefore, be nated as 
having been satisfied i in full and the appli- 
cation for execution dismissed with costs 

: ‘Surr No. 483 of 1924, 

“The amount concerned in this suit is 
anly Rs. §57:8- and the. evidence is less 
full? I am not prepared to hold that the evi- 
dence of paymentand the books of account 

showing payment are all false. Noris there 


Kee 
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any evidence of collusion or fraud. ` 

The decree will, therefore, be noted as 
having been satisfied in fulland the appli- 
cation for execution dismissed with costs. 
Ps ECUTION MISCELLANEOUS No. 273 or 1925. | 

The evidence in this matter is somewhat. 
more detailed than inthe last; for, though . 
the amount concerned is only Rs. 550 Bt 
was paid in the settlement of a decree 
for Rs 750, besides costs, etc. altogether 
amounting to over Rs, 1,000. There were 
also prior overtures for settlement which 
were declined by Ismail and Yusuf. The 
sum of Rs. 550 was, I hold, paid in full 
‘settlement of the decree. This amount 
was borrowed for the.purpose, and Rs. 500 
out of this were received by cheque and 
Rs. 50 in cash. These details are proved 
by the witness Tyabali and by entries in his 
books, and also by Yusufali Noorbhai. These 
witnesses seemed to me to be speaking the 


‘truth. I can quite imagine thatthe defend- 


ants should have preferred settling. with 
Mahbub who was willing to give a full 
discharge on receipt of Rs. 550, rather than 
Ismail or Yusif who, would not accept 
Rs. 750 or Rs. 800 and who further had the 
judgment-debtor arrested. 

The decree will, therefore, be noted as 
having been satisfied in full and the 
application for execution dismissed with 
costs. ` ` 


P. B, A. Application dismissed. 





MADRAS HIGH COURT. 

SECOND Civit ArreaLs Nos. 1416 To 1418 

or 1923. > 
AND 
Gur MiscELLANEous Patirions Nos. 2637 
AND 2638 oF 1926. 
August 3, 1925. 
Present:—Mr. J ustice Phillips. 
CHANDAYYA HEGD E—Dprenpant— 
APPELLANT 
versus 
KAVERI HEGADTHI AND OTHERS +~ 
Pia nvTirvs——RESPONDENTS. 

Hindu Law—Aliyasantana family—Maintenance 
—Junior members, right of, to separate maintenance-> 
Disputes between members, whether sufficient ground 
for award of separate maintenance. 

The junior members of an Aliyasantana family 
are not entitled to separate maintenance on the 
ground of mere inconvenience caused by want of 


harmony between the eyman and the junior members. 
[p. 391, col. 2] 

In the absence of any evidence that the disputes 
between the members are of such a nature as to make 
it impossible or dangerous for the members to Cope 
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tinue to live together in the same house and take 
` meals together, a Court should not award separate 
maintenance to junior members onthe ground that 
the members are not moving well together and that 
a joint mess would be extremely incunvenient. [ibid.} 
Kunhi Amma v. Ammu Amma, 16 Ind. Cas. 178; 36 
M. 591; (1912) M. W. N. 1233; 24 M. L. J. 559, relied 
on. 


It is-not incumbent on the ejman of an Aliya- 
santana family to distribute any spare money he has 
in his pocket amongst all the members ofthe family 
or among some of them. [p. 392, col. 1.] 

When some junior members ofthe family reside 
away from the family for a portion ofthe year with 
their husbands or wives, as the case might be, they 
are not entitled to claim from the ejman a sum equiva- 
lent to their maintenance during the period of 
absence. [ibid.] 


Second appeal against the decrees of the 
Court of tbe Subordinate Judge, South 
Karana, in A. S. Nos. 167, 166 and 165 of 1922, 
preferred against those of the Court of 
the District Munsif, Udipi, in O. S. 
Nos, 133, 184 and 135 of 1920 respectively. 


Petition praying that in the circumstances ` 


stated therein, the High Court will be 
pleased to dismiss the Second Appeal No. 
1416 of 1923 without costs as disputes be- 
tween the parties toit have been settled in 
pursuance of a compromise referred to in 
the affidavit filed in C. M. P. No. 2638 of 
1925 on the file of the High Court praying 
for leave to compromise detailed in the 
affidavit filed herewith as being beneficial to 
the minor respondents Nos. 8 to 10 in the 
said Second Appeal No. 1416 of 1923. 
’ Messrs. B. L. N. Raiand B. Sitarama Rao, 
for the Appellant. 
Mr. K. Y. Adiga, for the Respondents. 


JUDGMENT.—These three suits are 
brought for maintenance against the. first 
defendant who is the ejman of the Aliya- 
santana family to which the plaintiffs be- 
long. Separate maintenance is claimed in 
all three suits on the ground that the defend- 
ant had refused to maintain the plaintiffs. 
Both the Courts have found that this case 
is untrue and that there was no refusal 
by the defendant to maintain the family 
but both the Courts have given a decree 
for maintenance. The lower Appellate Court 


has held that ‘defendant and the plaintiffs . 


are not moving well and that a joint mess 
in the family house has become extremely 
inconvenient” and on that ground has 
awarded separate maintenance. The right 
of a member of an Alayasantana family 
for maintenance in the tarwad house is 
undoubted and under certain circumstances 
he is entitled to separate maintenance out- 
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side. It has been held that when a wife 
goes to live with her husband or when a 
husband goes to live with his wife-in a. 
separate house, they are entitled to separate 
maintenance. Vide Maravadiv. Pamakkar 


' (1), Kunbi Amma v, Ammu Amma (2), Muthu 


Amma.v. Vellathumkara Gopalan (3) 
and Govindan Nair v, Kunja Nayar (4). 
But it is not suggested in these cases 
that any of the members has gone to 
reside separately for any proper purpose. 
One Seshappa, the head of the branch, 
which brings the Suit No. 133 of 1920 did 
apparently leave the tarwad house for a year 
or two but he admits that he returned there 
when he found that both his branch and the 
other two branches were being treated alike. 
It is not suggested that any of the other 
members has gone away to live separately, 
except temporarily and from time to time. 
It is now urged for respondents that they 
are entitled to separate ‘maintenance be- 
cause of the quarrels that have taken place 
in the family. There have been suits be- 
tween the ejman and some members of the 
family and also one suit between two 
branches of the family, but thereis no evi- 
dence to show that these disputes have been 
of such a nature as to make it impossible 
or dangerous for the members to continue 
to live together in the same house and take 
The lower Appellate Court 
has merely found that their living together 
was extremely inconvenient. It has been 
pointed out, in Kunhi Amma v. Ammu 
«imma (2) that the right to separate mainten- 
ance cannot be put on the mere ground 
that there is no such complete harmony in 
the house as toensure the happiness of the 
claimant. Mere inconvenience, therefore, is 
not sufficient to warrant separate mainten- 
ance, It may be observed that the lower 
Appellate Court does add to these reasons 
the following “I, therefore, agree with the 
lower Court in holding that the plaintiffs 
are entitled to claim separate maintenance” 
and he must be deemed to have adopted 
the District Munsif's reasoning, When we 
look at the findings of the District Munsif, 
we see nothing more definite than the find- 
ing of the Subordinate Judge. The Dis- 

(1) 14 Ind. Cas. 383; 36 M. 203; 11 M. L. T 112; (1912) 
M. W. N. 109; 22 M. L. J. 309 


(2) 16 Ind. Oas. 178; 36 M. 591; (1912) M. W. N. 1233: 
24M. L. J. 559. - sa w 


(3) 16 Ind. Cas. 895; 36 M. 593; 23 M, L. J. 496; 13 M. 
L. T. 120, ie 


(4) 51 Ind, Cas. 326; 42 M. 686; 36 M. L. J. 565; (191 
M. W, N. 302; 26 M. L. T. 189, i ; (1919) 
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trict Munsif elaborately discusses the evi- 
dence and finds the plaintiffs are not debarr- 
ed from claiming maintenance, but ‘the 
mere fact that they are not debarred in 
‘suitable cireumstances from so claiming is 
no evidence that such suitable circum- 
stances do exist and that point he has not 
considered,-his main ground being that the 
defendant had refused,to permit the plaintiffs 
to “freely participate in the family income,” 
defendant had acted upto the termsof a 
family karar which defined the rights of 
the parties and it was not incumbent on him 

“to distribute any spare money that he had 
in his pocket among all the other members 
or even among some of them. Similarly 

. the District Munsif seems to think that 

.when some members resided away for a 
portion of the year with their husbands or 
wives, as the case might be, they were 


entitled. to claim from the ejmana sum. 


equivalent to their maintenance during the 
period of absence. Such a right has cer- 
tainly never been recognised by the Courts 
and the District Munsif gives no authority 
for hisopinion. Even, therefore, if we take 
the findings of the District Munsif together 
with those of the Subordinate Judge no 
adequate reasons have been given for award- 
ing separate maintenance in these suits. 
In view of these findings it is unnecessary 
forme to say anything about the rate of 
maintenance; but I would point out that 
the Subordinate Judge has given very 
inadequate reasons for rejecting the actual 
income shown in the leases and accepting 
in preference some vague estimate of what 
the yield would have been and the price 
that it would have fetched. He has also 
. divided the income into exactly equal shares 
for each person and allotted it accordingly 
not taking into account the right of the 
karnavan to something more and the right 
of those members who continued to live 
jointly in the family house to enjoy the 
same mode of living as they formerly en- 
joyed subject only to the rights of those 
who have separated from the family. . 
Second Appeal No. 1416 of 1923 has been 
compromised as between the defendant and 
all the plaintiffs except the third. There 
will be a decree in accordance with that 
compromise and alsoa decree dismissing 
the suits with costs throughout, the costs in 
S. A'No. 1416 of 1923 being met by 8rd 
plaintiff alone. 
¥ N.Y. 


Z. Be Appeal allowed, 
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CALCUTTA HIGH COURT. 
Civin Ruse No. 1202 oF 1924. 
June 16, 1925. 
Present:—Justice Sir Ewart Greaves, 
Kr., and Mr. Justice B. B. Ghose. 
Messrs. SUKHDEODAS RAM PROSAD— 
LANDLORDS — PETITIONERS 
TETSUS 
Messrs. JAINTILAL J AMUNADAS 
AND ANOTHER—OPPosITE PARTIES, 
. Calcutta Rent Act (B. C.PIIT of 1920), s. 15—Decree 
for ejectment—Standardization of rent—Rent Con- 
troller, jurisdiction of. 

After a landlord has obtained. a decree for eject- 
ment of the tenant, the Rent Controller has no juris- ` 
diction to fix a standard rent of the premises, as there 
is no tenancy in existence. [p. 393, col. 1.) 

Rule against an order of the Court of the 
Controller of Rents, Calcutta, in Standard 
Rent Case No. 405 of 1923. 

Babus Satindra Nath ` Mukherji 
Hiralal Ganguli, for the Petitioners. 

Babu J. M. Mitra, forthe Opposite Parties. 


JUDGMENT.—This is a Rule obtain- 
ed at the instence of the landlords and 
directed against an order passed by the 
Rent Controller on the 25th September 
1924 purporting to fix a standard rent of 
the premises in suit.’ 

The material facts are as follows. On 
the 21st March 192z the tenants applied 
for standardization ofrent and a written | 
statement was filed by the landlords on the 
27th April in that year. On the 8th June 
the tenants’ case before the Rent: Controller 
was dismissed for default. On the 29th 
April 1922 the landlords served a notice 
to quit on the tenants and the -determina- 
tion of the tenancy was to take place as 
from the Ist June 192%. In the following 
December the landlords commenced a suit 
on the Original Side of this Court for eject- 
ment for non-compliance with the notice 
and for arrears of rent and mesne profits. 
Subsequent to this on the 20th June 1923, 
the tenants whose previous application 
before the Rent Controller had been dis- 
missed, again applied for standardization of 
rent. On the 29th June 1923, the land- 
lords’ suit for ejectment was decreed ex 
parte. But the suit was subsequently 
restored and was again heard on the 24th 
July 1924 when the suit was decreed on 
contest and an order was made for posses- 
sion to be given within four weeks. The 
rent for the five months, January to May 
1922, was fixed atasum of Rs. 250 for the 
five months and mesne profits were decreed, 
at the rate of Rs, 220 per month, 


and - 


r? 
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. The question before us is whether the 
Rent Controller was entitled to fix standard 
rent of the premises on the 24th September 
.1924, In our opinion he clearly had no 
jurisdiction to deal with the matter on this 
date. The suit for ejectment had been 
decreed on the 24th July 1924 and thereby 
the notice to determine the tenancy on the 
Ist June 1922, was held to be a valid notice. 
Consequently, at the time the tenants’ ap- 
plication was made for fixing a standard 
rent, namely, on the 20th June 1923, and 
on the date when the Rent Controller pur- 
ported to fix a standard rent, namely, the 
5th September 1924, there was no tenancy 
in existence and consequently there was 
nobody who could, as a tenant, apply to the 
Rent Controller for ‘fixing standard rent. 
Consequently, in our opinion, the whole of 
the proceedings before the Rent Controller 
was incompetent and the order ‘purporting 
to fix astandard rent on the 25th September 
1924 was without jurisdiction. Some sug- 
gestion is made that there was a statutory 
tenancy under the Rent Act in existence 
until the suit was decreed on the 24th July 
1924 but it does not seem that there is any 
substance in this argument and we do not 
see how this contention can really be raised. 

In the circumstances, therefore, we make 
the Rule absolute and the landlords, the 
` petitioners, will be entitled to their costs 
which we assess at five gold mohurs. 

NB, Rule made absolute, 





MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 33 oF 1924. 
November 28; 1924. 

Present: —Mr. Justice Wallace and 

Mr. Justice Madhavan Nair. | 
S., N. S, SATHEPPA CHETTIAR gY 
AUTHORISED AGENT, CHIDAMBARA 
VELAN—-PLAINTIFF—ÅPPELLANT 
vesrus 
K. MUTHUSAMI PILLAI—DEFENDANT 
— RESPONDENT. 

Evidence Act (I of 1822), s. 92—Suit on pro-note— 
Discharge, proof of. 

Where in answer to a suit on a pro-note, the defend- 
ant admits execution of the note and receipt of the 
money but pleads that the amount was agreed to be 
treated as an advance towards the pay and bonus of 
the defendant while in plaintiff's service and that as 
the pay and bonus had fallen dua before date of suit, 
the note had been discharged, proof of the agree- 
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ment is not excluded by s. 92 of the Evidence Act, 
inasmuch as, in the circumstances, it is merely a 
method of payment or discharge proveable and en- 
forceable as such. [p. 594, col. 1.} 


Appeal against an order of the Court of 
the Additional Subordinate Judge, Madura, 
dated the 4th October 1923, in A. S. No. 
74 of 1923 (O. S. No. £97 of 1921 on the file 
of the Court of the District Munsif, 
Madura Town). 

Messrs. B. Sitarama Rao and S., R. Muthu 
Swamy Iyer, for the Appellant. 

Mr. R. Satherama Sastri, for the Respond- 
ents. 

JUDGMENT. —Thbis is an appeal 
against an order of remand by the lower 
Appellate Court in a promissory note suit, 
The plaintiff sued the defendant in the Dig- 
trict Munsif's Court on an on-demand pro- 
missory note for Rs. 700. The defendant 
admitted execution and the receipt of the 
money, but pleaded that the promissory- 
note was taken ‘by the plaintiff as a sort 
of guarantee that the plaintiff would not 
resile from his bargain to empower the de- 
fendant to manage his lands and get posses- 
sion of them for him by criminal proceed- 
ings that the plaintiff promised to pay him 
Rs..0a month for his services and a bonus 
of Rs. 400 if the criminal proceedings 
turned out successful, that he thus got the 
Rs. 700 as a sortof advance of his pay and 
bonus which were going to fall due to him, 
and that this advance was tobe discharged 
as and when that pay and bonus became 
due and that the plaintiff agreed to this 
course being adopted; the defendant further 


. pleaded that pay to the extent of Rs. 200 


and more and the bonus of Rs. 500 had 
actually fallen due to him before the date 
of suit and that, therefore, the promissory- 
note had been fully discharged. 

The District Munsif held that the defend- 
ant could not put forward the above agree-. 
ment in defence in a promissory-note suit 
as such an agreement contravened the-pro- 
visions of s. 92 of the Indian Evidence Act. 
The lower Appellate Court held that the 
agreement could be proved and remanded 
the suit for evidence, and against this order 
the present appeal is filed. . 

Neither of the lower Courts has, we think, 
quite clearly understood the nature of the 
case. The defendarit’s written statement is 
not asclear as it might be but we think 
that his plea really amounts to a contention 
that the promissory-note sum was paid to 
him as an advance of pay and bonus,’ that 
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advance to be paid off as and when that 
pay and bonus fell due, Now, if this is a 
plea that the promissory-note was not pay- 
able on demand and was not enforceable 
until the pay and bonus became due, t. e., was 
not enforceable until it was discharged and 
was, therefore, never really enforceable at 
all, that would bea plea ofa condition in 
defeasance of the on-demand contract and 
the District Munsif's view would be perfect- 
ly correct. But it is not that and the 
defendant himself admits so much. His 
plea is rather an admission that if the 
“plaintiff chooses to sue before the pay and 
bonus were due then he cannot resist: the 


demand but if the plaintiff chooses to delay - 


his suit until the pay and bonus had fallen 
due, then the promissory-note is in fact 
discharged because the plaintiff agreed to 
allow that pay and bonus to be credited 
towards the promissory-note debt, That 
that was the case between the parties from 
the first, is clear from the fact that the 
first issue in the case was whether the dis- 
charge pleaded is true, the defence being 
treated not as plea of non-enforceability of 
the note, but asa plea of discharge, and 
it was until another District Munsif took, 
up the case that the third issue was framed, 
namely, whether the written statement dis- 
closes any valid defence. Now, as the 
plaintiff has on the defendant's case deferr- 
ed his suituntil the pay and bonus were 
due from him to the defendant, we can see 
no bar unders. 92 of the Indian Evidence 
Act against the proof of this agreement. 
It is not in any sense an alteration of 
the original terms of the contract. lIt is 
for the purposes. of the présent defence a 
mere agreement as to the method of pay- 
ment proveable and enforceable when a 
state of affairs is reached where it does not 
conflict withthe on-demand condition in 
the promissory-note. The note is still and 
has always been payable on demand; but 
when in answer to the demand the defend- 
ant is in a position to say that he has 
already discharged the note according to 
the method agreed upon between the 
plaintiff and. himself, there can be no bar 
under s. 92 to prevent proof of that agree- 
ment. i 

In this view, no question of legal or 
equitable set off will arise. Ifit is proved 
_.thatthere was an agreement that the note 
should be discharged in that way, then the 
note is either discharged or it is not, and 
the'correct issue for decision in the case is 
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Issue-I— whether the discharge pleaded’ is 
true ? i . - 

The defendant has also put forward a plea 
of generalset off against the plaintiff that 
the plaintiff owed him various sums of- 
money amounting to much more than the 
promissory-noteramount and that, therefore, 
the promissory-note amount is not owing. | 
But he did not in the first Court pay any 
fee on the amount claimed byhim asa set off 
and the District Munsif, therefore, refused to 
entertain that plea. The defendant did not 
appeal on that groundand he never urged that 
ground before the lower Appellate Court. We 
are not prepared, therefore, to allow. him to 
take the point herein appeal, nor need we 
deal also with the further ground put for- 
ward by him that this promissory note was . 
merely an item in a series of running ac- 
counts, that being a point which he also 
never put forward before the lower Appellate . 
Court. Weare here concerned only with 
the question whether the lower Appellate - 
Court's order of remand is a proper one. 
We areof opinion for the reasons given 
above that it vas and that the suit after 
remand should be dealt with by the first 
Court on the lines that we have indicated 


above. We, therefore, dismiss this appeal 
with costs. 

V. N. V. Appeal dismissed, 

Z. K. X 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civit Soir No, 81 or 1924, 
September 17, 1925. 

Present :—Mr. Raymond, A. J. O. 
R. P. KHARAS AND OTHERS—PLAINTIFFS 
versus ae g 
| BHAWANJI NARSI—DEFENDANT. 

Contract Act (I of 1872), s. 280—Principal and agent ` 
—Auctioneer, whether can maintain suit for value of 
goods auctioned. 

An auctioneer is not a bare agent, but an agent who 
has an interest in the goods which are entrusted to 
him for sale and as such can maintain a suit for the 
recovery of the value of the goods auctioned by him. 


` [p. 396, col. 1.] 


Subrahmania Pattar v. Narayana Nayar, 24 M. 
130 and Williams v. Millington, (1788) 2 RR. 734; 1 


"H. B1. 81; 126 E. R. 49, relied upon. 


__Mr. Dipchand Chandumal, for the Plaint- 


iffs, 
“as Gordhandas A. Kikla, for the Defend- 
anp 
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JUDGMENT.—“Can the plaintiffs as 
auctioneers, maintain a suit for the re- 
‘covery of the value of the goods sold at an 
auction sale"? isthe issue on which I have 
been invited to pronounce my judgment 
prior to the consideration of the evidence 
as to the merits of their claim. 

Mr. Kikla for the defendant urges that 
they cannot. His argument is that the 
auctioneers in the present suit were merely 
` agents for known principals, and as accord- 
ing to the law of agency, an agent can 
neither sue nor be sued, the present suit by 
the plaintiffs is incompetent. He relies on 
s. 230, Indian Contract Act, in support of his 
contention. He contends that the excep- 


tions to the section have no application in 


the circumstances of the present case as 
they obviously have ‘none, nor has it been 
established that there was any contract to 
the contrary, and, therefore, this suit must 
be dismissed at the very threshold. 

There is no definite statutory provision 
as to the rights and liabilities of an auc- 
tioneer, and the. Indian case law on the 
point is very meagre. The industry of the 
Pleaders for the respective- parties has suc- 
ceeded in unearthing only one authoritative 
case which is reported as Subramania 
Pattar v. Narayanan Nayar (1). No doubt 
an auctioneer, is classified as an agent, but 
it must not be over-looked that the nature 
of his duties invest him with certain rights 
which differentiate him from an ordinary 
agent. In his capacity as an auctioneer he 
has an interest. in the goods entrusted to 
him for auction sale. He hasalienupon them 
‘for his charges and advances. His custody 
of the goods is not the bare custody of an 
ordinary agent, but he by virtue of the 
auction of his principal acquires a special 


property in the goods which are in his 


aaa on for the purposes of the auction- 
sale, 
nate ‘between the legal possession of an 
agent, and that ofan auctioneer, and the 
interest whica the latter acquires in the 
goods that are entrusted to him for auc- 
tion sale differentiate his legal rights and 
duties from those of an ordinary agent. 
The English authorities are very explicit as 
to the right of an auctioneer to sue, and his 
liability to be sued. Mr. Kikla however 
argued that there is a divergence between 
the Indian and English law as to legal 
position of an auctioneer, and consequently 
the English authorities could not be accept- 
edassafe guides in determining the law 
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in India. It will appear from the com- 
mentaries of different authors on the Indian 
Contract Act that in their opinion therights 
and liabilities of auctioneers are identical 
both in England and in India. In Cunning- . 
ham and Shephard’s Commentaries to s. 230 
of the Indian Contract Act, page.534;there 
occur the following.pertinent observations:— 
“The case of an agent who has an interest 
in the contract made by him as such is not 
within therule. Heis the person to sue, 
and he is liable to be sued on the contract. - 
An auctioneer or factor, being in posses- 
sion of his employer's goods having a lien 
on them for his charges and advances, is ` 
in this position. An auctioneer may be 

sued for non-delivery of the goods sold and 

he may sue the buyer for the price.” 

In Pollock and Mulla’s commentarieson the 
same section, page 742 there are the follow- 
ing remarks :—“It is settled law that when 
an agent has made a contract in the subject 
matter of which he has a special property 
he may, even though he contracted for an 
avowed principal, sue in his own name, 
Such is the case of a factor, and of an auc- 
tioneer, who ‘has a possession coupled with 
an interest in goods which he is employ-- 
ed to sell, not a bare custody, like a servant 
or a shopman’ and a special property by 
reason of his lien”. The above observation 
are no doubt based on the English author- 
ities, but the learned commentators of the 
Indian Contract Act say that the like rule is 
laid down by our Indian Courts and cite Sub- | 
rahmania Pattarv. Narayanan Nayar(1). In 
this case it was held that “where an agent 
enters into a contract as such, if he has 
an interest in the contract he may sue in 
his own name”. : 

In my opinion, therefore, the English and 
the Indian law are analogous on the point 
that where an agent has an interest in the 
contract he may sue on that contract in his 
own name. This isa proposition of law dedu- 
cible from the English authorities and I see 
no reason for its non-application in India, In 
Halsbury's Laws of England, Vol. 1; page 
519, para. 1063, the law-on the point is stated 
as follows :— “An auctioneer, may by reason 
of his lien on a special property in goods, 
maintain an action in his own name for 
the price of goods sold . . . This 
right to sue continues as long as the auc- 
tioneer’s lien on the proceeds of the gale 
exists, and cannot be affected by any settle- 


(1) 24 M. 130. 


`, penses. 
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ment or set-off between the vendor and 
purchaser”. In Williams v. Millington (2) 
it was held “that an auctioneer employed to 
sell the goods of a third person by auction, 
may maintain an action for gonds sold and 
delivered against a buyer, though the sale 
was af the house of such third person, and 
the goods were known to be his property.” 
In the present case though; no doubt, the 
principals were well-known, the plaintiffs 
were employed to sell the goods by public 
auction. They did. so, and they sue for 
. recovery of the value of the goods which 
were knocked down to the defendant as the 
highest bidder, and delivery of which was 
given to him, the plaintiffs were in posses- 
sion of the goods not merely “as a servant or 


asbopman”, they had a lien on them and on 


the price realised for their charges and ex- 
They, therefore, had an interest 
in them, or what may be designated as 
special property. Their position, therefore, 
was not of a bare agent, but of agents who 
had an interest in the goods which were 
entrusted tothem for sale. Therefore, by 
reason of this interest I hold that the suit 
in their own name is competent. 

My finding on this issue is, therefore, in 
the affirmative. 


Z. K. 
(2) (1788) 2 R. R. 724; 1 H. BI-81; 126 I. R, 49, 


yi 





MADRAS HIGH COURT. 
LETTERS Parent APPHBAL No. 4 oF 1924. 
. © July 27, 1925. 
Present:—Mr. Justice Odgers and 
Mr. Justice Madhavan Nair. 


SULTAN ABDUL KADIR AND otuErs— | 


PLAINTIFF8——A PPELLANTS 


VeETSUS 
MOHAMMAD ESUF ROWTHER ANp 
ANOTHER — DEFENDANTs— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 11, 0. VI. 
r. 17—Res judicata—Suit for possession of whole pro- 
perty, dismissal of—Subsequent suit for ‘possession of 
share on same title, whether barred—Partition, suit for 
—Amendment of plaint. E 
Where a suit for recovery of possession of the whole 
of a certain. property based on a claim of sole owner- 
ship is dismissed, a subsequent suit based on the same 
claim of sole ownership but to recover only a portion 
thereof will be barred by res judicata. [p. 397, col. 1] 
Naina Muhammad Rowther v. Abdul Rahaman 
a ih Tid, ES 46 M. 135; (1922) M,W. N. 
45; . W. 188; . L. T. 82; (1923) A. I R. (M. 
257, followed. S a) 
Where, however, the plaintiff has a cause of action 
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for asking for partition of his admitted share on the 
ground of co-ownership, the plaint may, in a proper 
case, be allowed to be amended so as to convert the 
suit into one for partition. [p. 397, col. t.) 

Letters Patent Appeal against the 
judgment and decree of Mr. Charles 
Spencer, Offg.C.J., in 8. A. No. 940 of 
1921, reported as 78 Ind. ‘Cas. 1055, pre- 
ferred to the High Court against a decree 
of the Court of the Second Additional 
Subordinate Judge, Tanjore, in A.S. No. 99 
of 1920.(0. S. No. 502 of 1918 on the file of © 
the Court of the District Munsif, Nega- 
patam). 

Mr. A. Krishnaswami Iyer? for the Appel- 
lanis. 

Mr. K. V. Krishnaswami Tyer, for the 
Respondents. 


JUDGMENT. i 

Odgers, J.—This is an appeal from 
the judgment of the learned Officiating 
Chief Justice in S. A. No. 940 of the 1921 
which was in turn. an appeal from the 
Second Additional Subordinate Judge's. 
Court of Tanjore. pE 

The matter came before us sometime be- 
fore the vacation when we heard arguments 
at considerable length. We, however, de- 
ferred giving judgment in view of represen- 
tations that were made to us that there was 
a strong probability of the parties coming 
to terms. We were informed just before 
the beginning of the vacation that these 
negotiations had broken down and we, 
therefore, posted the casefor fresh argument 
after the vacation. ` 

The litigants are Muhammadans, the 
plaintiffs Nos. 1 and 2 being the children 
and the 3rd plaintiff the wife of one Sheik 
Muhammad Rowther. The defendant is 
the brother of Sheik Muhammad Rowther 
uncle of the present male‘ plaintiff. The 
subject of the litigation is certain property 
and this has been a fruitful subject of con- 
troversy between the parties or their ances- 
tors in the past. In O.S. No. 15 of 1205 
Sheik Muhammad Rowther through whom 
the -plaintiffs claim filed asuit against the 
present defendant his. brother for disturb- 
ance of his possession of the suit property. 
The defendant pleaded that the property 
was not the exclusive property of the plaint- 
iff but belonged to the whole family, the 
plaintiff being entitled only to a quarter 
share. The plaintiff put the deferdznt on 
his oath which defendant took and the 
suit was thereupon dismissed withou: trial. 
Ten years. afterwards in Q. S. No. 38 of 1915 
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one of the daughters of asister of the family 
sued her uncles and aunts fora partition 
of her share. The present plaintiff was the 
bth defendant in that suit and the present 
defendant was the 6th defendant. The 
plaintiff contended thathe was the-owner 
of the property asdid also the 6th defend- 
ant, but the Court finding that the property 
belonged to the 5th defendant who is 
ee present plaintiff, the suit was dismis- 
sed. 

Now the present suit is O. S. No. 502 
of 1918 and this is a suit, to use a neutral 
term for.the present, for recovering the 
three quarters share belonging to the plaint- 
iffs. The plaint recognises that owing to 
the litigation in O. 8. No. 15 of 190. the 
plaintif cannot now say that he is entitled 
to the whole property and the question 
before us has been first, whether the plaint 
is in fact one for partition of his property 
and or whether the suit is barred by reason 

_of O. 8. No. 15 of 1905. There is no doubt 
that the suit of 1905 was based on owner- 
ship and Mr, K. V. Krishnaswami Iyer's 
argument for therespondant in this case 
is that the suit is also based on ownership. 
The plaintiff failed in the suit ‘of 1905 be- 
cause he failed to prove that the whole of 
the property was his or that the property 
was entirely his. The learned Officiating 

` Chief Justice in his judgment observes that 
the suit does not purport to be a suit for 
partition of property between co-owners. 
I think what the learned Chief Justice 
means is that the, plaint is practically a 
plaint for the recovery of the property 
(minus a certain proportion):on the score 
of ownership residing in the. plaintiff. On 
a careful consideration of the matter which 
Bpeaxing for myself has caused some diffi- 
culty, lam not prepared to say that the 
learned Officiating Chief Justice was 
wrong. If thatisso, 2. e, if the suit of 
1905 in which the plaintiff claimed the 
whole and if the present suit- of 1918 in 
which without claiming the whole he 
still bases his claim on his ownership 
are so regarded, there can be ‘no doubt 
that the suit of 1905 bars the plaintiff's 
claim in the present suit. This seems to 
have been the opinion of the learned Officiat- 
ing Chief Justice basing his judgment on 
Naina Muhammad Rowther v. Abdul Raha- 
man Rowther (1). He thought, however, that 

(1) 72 Ind. Oas. 207; 46 M. 135; (1922) M. W. N. 845; 

ne W, 188; 32 M, L. T, 82; (1923) A.I, R. (M) 
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on the plain admission, by the appellants 
that a suit for partition, if properly con- 
stituted, would lie, the proper course to 
take was to allow an amendment of the 
plaint and for the plaintiffs to be allowed to 
rectify the mistaken course on which théy 
have, I think, plainly embarked. I do not 
disguise that my first feeling was that a 
proper decision had been come to -by the 
learned District Munsif, and Subordinate 
Judge. The judgment of the District Munsif 
particularly strikes me as luminous and ex- 
haustive, But I see the difficulty and incon- 
venience which even if the state of the 
pleadings allowed it this course would have 
entailed. It seems no doubt that there are 
ladies in this family who are’ entitled to 
shares'and who are now at present on the 
record and if we divided this property now 


among the plaintiff and the defendant in 


whatever proportions, it is extremely likely 
that we should be embarrassing these ladies 
in the recovery of their proper shares. I 
think, therefore, if I may say so with respect, 
that. the proper course was followed by the 
Officiating Ohief: Justice and that this 
Letters Patent appeal must be dismissed 
with costs. 

Madhavan Nair, J.—I agree. The 
facts of the case are somewhat complicated 
but for the purpose of this Letters 
Patent appeal the real question requir- 
ing consideration is whether the plaint 
in the case is one for partition of the 
suit property between the plaintiff and 
the defendant as co-owners thereof. The 
parties are Muhammadans. The plaintiff's 
case is that the property is absolutely his 
own and that, since the defendant asked for 
two-eighths of that property in O.S. No. 15 
1905, he is willing to lethim have that 
portion, with the result that according to 
him he is now entitled to claim six-eighths, 
i, e, the remainder of the suit property. 
A perusal of the plaint clearly shows that 
the plaintiff has based his title on his ex- 
clusive ownership, then the allegations in 
the plaint would certainly’ be different; 
the plaintiff will not allege that the pro- 
perty is. exclusively his own. A suit for 
partition based upon plaintiff's exclusive 
ownership of the property is admittedly 
barred in view of the decision in O. S, No. 15 
of 1905. However, it is conceded that the 
plaintiff hasa cause of action for asking 
for partition on the ground of co-ownership, 
The learned Officiating Chief Justice has, 
therefore, allowed an amendment of the 
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plaint. Inthis view, it becomes necessary . 


that the sisters of the plaintiff who are 
alive and their children, if any,: will have 
to be made parties to the suit. The learned 
Officiating ChiefJustice has given specific 
directions that this should be done and that 
the defendant should be allowed to alter 
his written statement in whichever way he 
pleases. In my opinion, the course adopt- 
ed by the learned Officiating Chief Justice, 
if I may say so respectfully, is certainly 
right. The Letters Patent appeal must, 
therefore, be dismissed with costs. 
V. N. V. Appeal dismissed. 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 1 or 1925. 
September 24, 1925. 
. Present:—Mr. Justice Devadoss and Mr. 
: Justice Waller. 
MUTHUVENKATARAMA REDDIAR 
AND OTHERS—PETITIONERS—APPELLANTS 
versus 
Tar OFFICIAL RECEIVER, SOUTH 
ARCOT AND OTHERS— RESPONDENTS: 
Civil Procedure Code (Act V of 1908), s. 60 (c)— 
Provincial Insolvency Act (V of 1920), s. 28 (5)— 
Agriculturist, who is—“House occupied by agricul- 
turist, meaning of. 4 
The word ‘agriculturist’ in s. 60 (0), C.P. O., is not 


used in its etymological sense, it is used to denote a” 


person making his living by tilling the soil, in other 
words, one whose sole means of livelihood is gained 
by cultivating land and does not necessarily mean only 
a person who works with his hands. The protection 
from attachment under the clause is given only to 
small owners of land as well as actual tillers of the 
soil, [p. 398, col. 2; p. 399, col 1J ` 

A large landed proprietor, even though his sole 
income is,from land, is not an “agriculturist” within 
the meaning of s. 60 (c), C. P. O , and is not entitled to 
protection thereunder. [p. 399, col. 1.] 

Jivan Bhaga v. Hira Bhaiji, 12 B. 363; 6 Ind. Dec. 
“ (N. s.) 726, followed. ' 
: The exemption from attachment under ‘cl. (c) of 
s. 60, C. P. C., is given in respect of a house or build- 
ing occupied by an agriculturist, i.e., a house dwelt in 
by the agriculturist as such and necessary for his 
eed pursuing his occupation as an agriculturist. 
ibid. 4 

A mansion in a large village in which the owner 
lives, even though he has no other source of income 
except that from land, is not such a house as is con- 
templated by cl. (c) of s. 60, C P, Q., nor is the house 
ofan ordinary agriculturist situated at a consider- 
able distance from the land which he cultivates and 
which is not necessary for effective or convenient 
cultivation of the land. |p. 399, col. 2.] 


MUTHUVENKATARAMA REDDIAR v. OFFIOLAL RECRIVER. 


[92 I. ©. 1926]: - 


Appeal against an order of the District 
Court, South Arcot, at Cuddalore, dated 
the 17th of November 1924, in I, A. No. 399 
of 1924, in I.P. No. 14 of 1922. 

Mr. S. T. Srinivasagopalachari, for the 
Appellants. 

Mr, C. Padmanabha Iyengar, for the Re- 


spondents. 
; JUDGMENT. 

Devadoss, J.—The appellants were 
adjudicated insolvents on their own peti- 
tionin 1922. They applied to the District 
Court on 24th July 1924 for a declaration 
that the two items of property, a terraced 
house and a cattle-shed, did not vest in the 
Official Receiver. The District Judge dis- 
missed their petition, and they have pre- 
ferred this appeal. ; 

The contention of the appellants is that 
they are agriculturists and the two items 
which are buildings which they occupied 
are exempt from the operation of the Insol- 
vency Law by reason of s. 28, cl. 5 of the 
Provincial Insolvency Act. The appellants ` 
are large landed proprietors owning about 
300 acres of land worth- nearly a lakh and 
their debts amounted to Rs. 1,35,000 and 
odd. The two items are valued by the 
appellants themselves at Rs. 6,000 and 
Rs. 1,000 respectively. Under s., 28, cl. 5 
all properties which are exempt by reason 
of s. 60 of the C. P. ©. or by any other law - 
from liability to attachment and sale in 
execution of a decree do not vest in the 
Official Receiver and are, therefore, not 
liable to be sold to satisfy the claims of the 
creditors. The question for determination 
is whether the two buildings come within 
s, 60, cl. (c) of the C. P. C. Clause (e) is in 
these items: — Š 

“Houses and other buildings with the 
materials and the sites thereof and the land 
immediately appurtenant thereto and ne- 
cessary for their enjoyment belonging to 
an agriculturist and occupied by him.” 

In order to claim exemption: under s. 60, 
el. (e) two points should be found in favour 
of the appellants, (1) the appellants are 
agriculturists within the meaning of cl. (c) 
and (2) the house and eattle-shéd are such ` 
as are mentioned in cl. (c). i 

The term, “agriculturist”, means elymolo- 
gically one versed in agriculture and is not 
used in cl. (c) in its etymological sense, but 
it is used to denote a person making his 
living by tilling the soil, in other words one 
whose sole means of livelihood is gainéd by 
cultivating land and does not necéssarily 
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mean only a person who works with his 
hands. “But it means and includes a 
small holder of land who tills the soil and 
cultivates it, Clause (c) has to be read in 
the light of el. (1) and (2). What is exempt 
from attachment is what is absolutely neces- 
sary to enable a person to live such as 
wearing apparel, cooking vessels, bedding, 
etc., tools of artisons, implements of hus- 
bandary, etc. A large landed proprietor, 
even though his sole income is from land, 
is notan agriculturist within the meaning 
of cl. (e) Mr. Srinivasagopalachariar’s 


contention is that a man whose sole income. 


„is from land, whatever its extent may be, 
whether he cultivates the land himself or 
leases it, is an agriculturist. If this is the 
correct meaning of the word “agriculturist”’ 
aman owning say, 1,000 acres of wet land 
is an agriculturist provided he has no 
other source of income. It could not have 
been the intention of the Legislature to give 
protection to such people The protection 
_ is given to small owners of land as well as 
actual tillers of the soil, The word “agri- 
culturist” must be interpreted in a strict 
sense. In Jivan Bhaga v. Hira Bhaiji (1) 
West, J., observes ‘ ; 

“It was- for agriculturist in the strictest 
sense and for.an agriculturist in that sole 
character that the protection of s. 266, 
cl. (e) of the C. P. C., was intended.” We 
hold that the appellants are not agri- 
A within the meaning of cl. (c) of 
s. 60, - 


Even if the contention of the appellants 
that they are agriculturists is upheld, they 
would not succeed in the appeal unless 
they make out that the house and cattle- 
shed are houses and buildings within the 
meaning of cl. (e). In order to make out 
that the house and cattle-shed come within 
the meaning ofcl. (c), they must beshown 
to have been dceupied for purposes of 
agriculture, that is, in order to enable the 
: Owneror occupier to cultivate land. The 

expression “and occupied by him” gives 
- the clue to the meaning of cl. (c), 7. e., that 
they aré occupied by the agriculturists as 
such, as houses or buildings as are necessary 
for pursuing the occupation of the agricul- 
‘turists—a shed in a field or a house in the 
midst of fields which is occupied, so that 
the agricultural occupation may be carried 
on effectively aud without loss of time, or 
in other words without such buildings and 


(1) 12 B. 363; 6 Ind, Dee, (N. s.) 726. 


' MUTAUVENKATARAMA REDDIAR V. OFFIOIAL RECEIVER, 


399 
houses the agricultural operations would 
suffer. A mansion in a large village in 
which the owner lives, even though he has 
no other source of income except that from 
land, is not such a house as is contemplated 
by cl. (e) nor is the house of an ordinary 
agriculturist situated at a considerable 
distance from theland which he cultivates 
and which is not necessary for effective or 
convenient cultivation of the land. A man 
may havea house in a town and a small 
holding at a considerable distance from the 
income of which he maintains himself. 
As the house in the town is not occupied 
by him for purposes of agriculture, it is not 
exempt from attachment and sale under 
el (ce). 

We are glad to find that the view that we 
hold is in accordance with the view expres- 
sed by West and Nanabhai Haridas, JJ., in 
Radhakisan Hakumji v. Balvant Ramji (2), 
The learned Judges observes atipage 531*:— 

“The exemption is of a house or building 
occupied by an agriculturist, and this, we 
think, means ahouse dwelt in by an agri- 
culturist as such, and the farm buildings 
appended tosuch dwelling. It does not 
include other houses, which in one sense 
may be occupied; what is meant is a 
physical occupation, by an owner, of his 
house as a dwelling appropriate or con- 
venient for his calling.” 

The house and cattle-shed are in the 
midst of a village containing, it is said, 
about 300 houses and cannot be said that 
they were occupied by the appellants for 
purposes of agriculture and they do hot 
come within the meaning of “houses and 
other buildings belonging to an agricul- 
turist and occupied by him” within the 
meaning of s. 60, cl. (c) of the C, P. C. 

The decision in Devara Hegde v. Vaikunt 
Subaya Sonde (3) does not help the appel- 
lants. The learned Judges cite with ap- 
proval the passage in Radhakisan Hakumji 
v. Balvant Ramji (2) extracted above and 
hold that. ifthe building came within the 
exemption given by s. 60, cl. (c)at the time 
of the attachment, the ‘benefit thereof, 
would not be lost by the death of the judg- 
ment-debtor. - 

That the present contention is an after- 
thought is clear from the fact that the appel- 
lantsmention the twoifems in theirschedule 


(2) 7 B. 530; 8 Ind. Jur. 146; 4 Ind. Dec. (Nn. 8.) 
7. < 
(3) 39 Ind. Cas 639; 41 B. 475; 19 Bom, L. R. 281. 
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as as3ets available for distribution among 
the creditors and delivered possession 
thereof to the Official Receiver two years 
before they made the application to the 
lower Court. 


In the result the appeal fails and is dis- 
missed’ with costs. 


Waller, J.—I do not consider that ap-- 


pellants can any longer be described as 
agriculturists. Their land has vested in 
the Official Receiver and there is nothing 
to show that they cultivate any other land 
as labourers or tenants. A house to be 
exempt from attachment under s. 60 of the 
C. P. C., must belong to or he occupied by 
an agriculturist as such, t. e., for the pur- 
pose ofagriculture. Apart from that, ap- 
pellants placed the Official Receiver in 
possession of .goods before’ the adjudica- 
tion and I do not think that they should 
now be allowed to plead exemption. I 
agree that the appeal should be dismissed 
with costs. 
Y. N. V. 


Appeal dismissed. 
Z. K. i 
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MADRAS HIGH COURT. 
Civiu REVISION Petition No. 703 oF 1923. 
August 28, 1925, 

. Present:—Mr. Justice Phillips, 
SUBBIAH GOUNDAN—Dsrenpant 
No, 7—-PETITIONER 


f ` versus g z 
SONNIMALAI GOUNDAN AND OTHERS— 
PLAINTIFFS AND DEFENDANT No. 9— 
RESPONDENTS. 

Execution of decree—Partition decree—Partition not 
directed by decree, whether can be carried out—Juris- 
diction—Consent of parties. 

In executing a decree for partition, the Executing 
Court has no power to effect a partition which has not 
been ordered by the decree and for which there is no 
properly framed application before the Court. In such 
a matter no consent of parties can give the Court 
jurisdiction. |p. 401, col. 1.] 

Petition, under s. 115 of Act V of 1908, 
and s. 107 of the Government of India Act, 
praying the High Court to revise an_order 
of the Court of the Subordinate Judge, 
Coimbatore, dated the 3rd March 1923, in 
I. A. No. 628 of 1922, in O. S. No.3 of 
1914. j 
| Mr. S. Subramania Iyer, for the Peti- 
tioner. f | 

Mr. S. Muthiah Mudaliar, for the Re- 
ppondents, ` 


SUBBIAH GOUNDAN V. SONNIMALIA GOUNDAN, 


(92 1. ©. 1926) . 


JUDGMENT.—In this case the plaint- 
iff obtained a decree declaring that he and 
the 9th defendant were each entitled to a 
moiety of the plaint B and E schedule 
properties. In this petition we are only 
concerned with the B schedule properties. 
It would appear that after that decree was 
passed, the plaintiff and the 9th defend- 
ant were putin possession of the B schedule 
properties, for a statement of the Vakil 
for defendants was put into Court stating 
“that the plaintiff and the 9th defendant 
are in possession of the properties mention- 
edin the B schedule for the last two years, 
the defendants Nos. 5 and 12 have no 
objection to their continuing in possession 
and that the defendants have no objection 
to their taking possession through Court.” 
On that memo, the plaintiff and the 9th 
defendant put in a memo. on the 19th Sep- 
tember 1922 asking that the properties 
should be delivered by Court, but they 
asked that such: of the survey numbers in 
the B schedule as belonged to their share 
exclusively should be delivered to them 
but as regards the survey numbers in 
which they had only a share théy asked 
that Band C schedule properties should be 
put together and partition effected accord- 
ing to goodand bad qualities. There was 
no decree for such a partition. The plaint- 
iffin his plaint had not even hinted that 
the B schedule properties were not ascer- 
tainable and ‘in the written statement it 
was alleged that the partition had taken 
place years before and that the properties 
had been allotted to the various sharers. 
In Ex. A also the plaintiff's father purport- 
ed to give possession of the B schedule 
properties. Itis, I think, abundantly clear 
trom these pleadings that there was a parti- 
tion by metes and bounds and the plaint- 
iff's application to effect a further partition 
of some of the B and O schedules pro- 
perties is not at all warranted. Apart from 
that the Court had no jurisdiction to effect 
such a partition. The order of the petition 
runs:— 

“With the consent of the Vakil for de- 
fendants Nos. 1,5, 7 and 12, I order that 
properties in B schedule 1, la 15 as given 
in their petition be delivered to the plaintiff 
and 9th defendant and that a Commis- 
sioner be appointed to divide the properties 
in B schedule II as suggested in their 
petition.” 

By “their” I assume that the Subordi- 


` nate Judge means plaintiff and 9th defend- 
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ant who in their mémo. had divided B seh- 
edule properties into B schedule 1, la, 1b 
and II. This consent appears to be based 
on an affidavit filed bythe 5th defendant 
and docketed as being on behalf of defend- 
ants Nos. 1, 5, Tand 12. In the affidavit the 
Sth defendant alleged the prior partition 
and stated at the end of the affidavit :— 

“The plaintiff and 9th defendant desire 
to have a division. 
to do so.” 

Presumably the Vakil who appeared rais- 
ed no objection to the Commissioner ap- 
pointed. It ison this statement of consent 
that the jurisdiction must be founded; 
otherwise the Court had no power to effect 
a partition which had not been ordered by 
the decree and for which there was no 
properly framed application before the 
Court. No consent of parties could give 
the Court jurisdiction in a matter like this, 
for the question was not pending before 
the Court and had never been put in issue 
in any proceedings. I may also observe 
that when the Commissioner had sent in a 
report, objections were ordered to be filed 
before the 5th January. On the 5th Jan- 
uary, the Court was closed on account of 
plague. It does not appear when it was 
re-opened but an affidavit was filed on the 
day when the petition was next taken up 
and rejected as being out of time. It is 
not quite clear whether it was filed on the 
day the Court re-opened or not, and con- 
sequently I cannot say that this order is 
incorrect, but it seems strange that this 
objection toa division by the 7th defend- 
ant, the present petitioner who had never 
consented to it specifically should have 
been rejected on this ground. I must set 
aside the Subordinate Judge's order of the 
3rd March for delivery according to the 
partition made by the Commissioner. Re- 
spondents will pay the petitioner's costs in 
this petition, 

V. N. V. 

Z. K. 


Petition allowed. 
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We have no objection - 
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ALLAHABAD HIGH COURT. 
Leirers PATENT APPEAL No. 142 oF 1924. 
October 22, 1825, 
Present:—Sir Grimwood Mears, Krt., Chief 
Justice, and Mr, Justice Lindsay. 
RAM NEWAZ AND aNoTHER—PLAINTIFES— 


APPELLANTS 
aa versus 
NANKOO AND oTHERS—DEFENDANTS— 
RESPONDENTS, 


Transfer of Properiy Act (IV of 1882), s. 14— 
Perpetuities, rule against—Transfer on extinction of 
descendanis. 

A transfer of property in favour of another, to take 
effect on the extinction of the transferor's line of male 
descendants, is against the law of perpetuities and 
cannot be given effect to. [p. 402, col. 1.] 


Letters Patent Appeal against a judgment 
of Mr. Justice Kanhaiya Lal, dated the ‘3rd 
July 1924, in 5. A. No. 265 of 1923, printed 
as 52 Ind. Cas. 326. 

Messrs. Haribans Sahai and P. L. Banerji, 
for the Appellants. | 

Mr. Gulzari Lal and Dr. K. N. Katju, for 
the Respondents. 


JUDGMENT.—This is the appeal of 
the plaintifis who had instituted a suit as 
reversioners of one Ram Charan for the 
possession of 2:bighas of land. In 1884 Ram 
Charan appears to have been in difficulties 
and he had a 9-pie: odd share in a certain 
village.. He executed a sale-deed which has 
had to be construed in all the Courts and 
on the proper construction of that sale-deed 
the rights of the parties depend. The 
plaintiffs are the reversioners but the de- 
fendants are the purchasers of whatever 
rights the vendee had. The real point is 
whether the sale was an out-and-out sale of 
the Y-pie odd share or whether it was a sale 
by the vendor of the 9-pie odd share minus 
the 2 bighas now in dispute. The docu- 
ment lies before us and it starts by Ram 
Charan stating that he had a 9-pie 3-kauri 
2-dant zemindari share in the property and 
then, after usual formal parts, says that he 
has absolutely sold with the exception of 
2 bighas of nankar land numbered as below 
(1460) the entire property. Pausing there 
and putting the sale in the plainest possible 
terms, it was a sale of the 9-pie odd share 
minus the 2 bighas specifically numbered. 
At a later portion of the deed he says :— 

“Let this be known that the 2 bighas of 
nankar land which I have excluded from 
the sale shall remain in my possession for 
life and after my death in the possession of 
my aulad khas without payment of rent or 
Government revenue. I or my lineal’ de: 


do 


scendants have no right to transfer the 
property excluded either permanently or 
temporarily. If none of my lineal descend- 
ants is alive in my family then the said 
land shall be declared to be the own pro- 
perty of the vendee and his heirs and the 
persons of my family shall have no claim to 
. the same.” s 

It remains only to notice one further 
reference to .this land. fn the detail we 
find the share sold, viz., 9-pie 3-kauri 2- 
dant nankar land excluded from the 2 


bighas No. 1460. The construction that we ` 


put upon the passages that we have read 
is that the vendee got on the 12th’ of 
February 1884, the date of the sale, the 
9-pie odd share with No, 1460, the 2 bighas 
definitely excluded, but that they had a 
possibility of becoming its owners at a 
future date provided that provision was cne 
which the law would recognize. We can 
see in the document no indicaticn’ what- 
ever of the vendces having acquired the 
whole of the pioferty in the whole 
of the land including the iwo bighas. 


What wedo find is an acquisition of the | 


whole of the 9-pie odd share except that 
particular area of 2 bighas numbered 1460, 
Now if that be so, what is the position 
when a contest arises between the nearest 
reversioners and the successors. of the 
vendees? The position was that Ram 


. , Charan having died, he was succeeded by 


his son Mauzzam Ram, who in turn: died 
childless in 1918, and, therefore, these 2 
bighas of land would as it happened, if 
there was no law to the contrary, becorre 
the property of the vendees within a Jife 
or lives in being and twenty-one years 
after. But the fact that it happened to 
fallin within the legal limitation is not 
the test which is to be applied to these 
cases. What you have to see is whether 
the event can be posiponed to beyond the 
period of a life or lives in being and 21 
years after and not what in fact happened. 
Now . applying that test it is perfectly 
evident that these 2 bighas of nankar land 
might have remained with the lineal de- 
scendants.of Ram Charan for 100 or 200 
years, and, that being so, we are of opinion, 
that this was a condition repugnant to the 
law and being so repugnant to the law the 
defendants could not set up this document 
on which they rely as entitling them to 
possession.of the property. We are, there- 
fore, of opinion that the plaintiffs were 
right in bringing this action and -that the 
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CHANDRA MOULESWARA PRASADA V. YADAVALLI KAMESWARA, 
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decision of the learned Judge of this Court 
must be set aside and the decree of the 
First Appellate Court which confirmed the 
judgment of the Munsif must be restored 
with costs and fees in this Court on the 
higher scale. i 


N. H. Appeal allowed. 


MADRAS HIGH COURT. 

Seconp Oivin APPEAL No. 1867 or 1923. 

August 27, 1925. 
Present: —Mr. Justice Phillips. 
Sree Rajah VASUREDDI SREE 
CHANDRA MOULESWARA PRASADA > 
BAHADUR MANNI-SULTAN: 
Zamindar GARU (MUKTYALA Estate) 
— PLAINTIFF— APPELLANT 
- versus 
YADAVALLI KAMESWARA 
SOMAYAJULU AND. OTHERS— DEFENDANTS 
— RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 151— Eject- 
ment—Acriculiural land—Sale by ryot for building 
purposes—Actual building only on small porlicn— 
Value as agricyltural land, uhether impaired— Land- 
lord's right to eject. 

Where a ryot sells the major portion of an agricul- 
twal helding for building purpcses he in effect ccn- 
verts the agricultural land into a building site, end 
thereby materially impairs the value of the holding 
for agricultural purposes and the landlord is entitled 
toa decree in ejectment under s. 151 of the Madras 
Estates Land Act. It is immaterial that on the date 
of the suit only a small portion of the land has been 
built upon. [p. 403, col. 1.]. 

Second appeal against a decree of the 
District Court, Kistna at Masulipatam, 
dated the 5th March 1923, in A. 8. No. 119 
of 1922, preferred against that of. the 
Court of the Additional: Deputy Collector, - 
Bezwada, dated the 3lst March 1922, in 
Summary Suit No. 439 of 1921. - `’ 

Messrs, C. S. Venkatachariarand A. Ven- 
katachalam, for the Appellant. 

Sir K. V. Reddi, for the Respondents, 

JUDGMENT.—The plaintiff leased 
15 acres 65 cents of dry land to the pre- 
decessor of defendants Nos. 1 to 4 in 1907 
for a period of 30 years. Defendants Nos. 1 
to 4 bave now sold 14 acres of land to 
defendants Nos. 5 to 10 and the 5th defend- 
ant has begun the erection of a building 
on 100 square yards, has planted about 25 
or 30 trees and fenced in one acre of this 
land and sunk a well. The plaintiff ac- 
cordingly brings this suit unders 151 of 
the Estates Land Act for the éjeciment of 
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defendants Nos. 1 to 4. The sale-deed of 
the 14 acres is not filed but the 8th defend- 
ant, who isthe only defendant examined 
in the suit admits that the t4 acres were 
purchased for'about Rs. 1,800 and that the 
land has been purchased ‘for building pur- 
poses, cattlesheds and storage of hay. Al- 
though, therefore, the 5th -defendant alone 
has begun building on the land, it is clear 
that defendants Nos. 5 to.10 have all pur- 
‘chased the land for building purposes and 
` défendants Nos. ‘1 to 4 have executed ‘the 
sale-deed for that purpose. Both the lower 
Courts have found that the-erection of 
this building by 5th defendant on two 
cents of land and the planting of fruit 
trees and the sinking of the well have not 
materially impaired 1 the value of the hold- 
ing for agricultural-purposes. 
It is contended for the respondent on 
- the authority of Hari Mohan Misser v. 
Surendra Narayan Singh (1) that this is a 
finding of fact which is binding on me in 
second appeal, but this contention cannot 
be upheld in the present case, fors. 151 
contemplates a suit against the ryot for 
materially impairing the value of the 
holding. In this case the ryot is defend- 
‘ants Nos. 1 to4 between whom alone and 
the plaintiff there is the relation of land- 
lord and tenant. 
here with the action of the 5th defendant, 
except in so far as it is in pursuance oi the 
‘act of defendants Nos. 1 to 4. The sale 
‘to defendants Nos. 5 to 10 is not binding 
on’ the plaintiff, and ‘inasmuch as each of 
the vendors is only entitled to 24 acres, the 
- landlord can object to the sub- division of 


the ‘land, inasmuch as each sub-division . 


is less than 5 acres of dry land. When we 
‘come to consider whether the tenants have 
materially impaired the'value of the hold- 
ing we have to realise what it is that the 
tenants have done. ‘Phe land is leased for 
agricultural ‘purposes and by selling 14 
‘acres out of 1565 acres for building pur- 
poses, the tenants have in effect converted 
the agricultural land into building sites. 
Jt is-true that‘at -present only a-small extent 
of the land has been actually built upon, 
but deferidants Nos. 1 'to4 have agreed to 
buildings being erected upon the whole 14 
acres and have precluded ‘themselves from 
raising any objection’ thereto.. When we, 
therefore, consider the holding: as an agri- 


0. 340. 718; 110. W.N. 794; 66.L.J. 19; 9 Bom. . 
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We are not concerned 
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cultural holding, there only remains 1 acre 
65 cents of agricultural land. Jf the ryots 
wished to cultivate the whole, they could 
not do so because of their contract with 
defendants 5 to 10 under which the nature 
of tne holding is entirely altered, and in 
this view it appears to me that they have 
materially impaired the value of the holding 
for agricultural purposes and rendered it 
substantially unfit for such purposes. 

The plaintiff is accordingly entitled to a 
decree for ejectment. >- 

Plaintiff has also claimed compensation. 
It cannot be suggested that the erection of 
this small building has materially injured 
the plaintiff and it would be very difficult 
to fix the amount of compensation. It is, 
however, recognised by Napier, J., in San- 
karalinga Moopanar v. Subramania Pillai 
(2) that some compensation would be ad- 
missible as othérwise ryois will be enabled 
to convert agricultural land into town plots 
and take the whole increased value to 
themselves, but as in this case the ‘build- 
ings have not yet been erected over any 
considerable portion of the holding, I do 
not consider that any compensation need 
be paid. 

The second appeal is allowed and there 
will be a decree for ejectment with costs 
WADON, + 


fe Vv. Appeal allowed, 


2 3 Ind. Cas. 273; 29 M, L. J. 514, 





LAHORE HIGH COURT. 
First CIVIL APPRAL No. 1950 oF 1920, 
May 22, 1924. 

Present :—Mr. Justice Moti Sagar and 
Mr. Justice Martineau. 
_KANSHI RAM. AND OTHERS—PLAINTIFFS 
— APPELLANTS 
versus - 

MUHAMMAD ABDUL RAHMAN 
KHAN AND ANOTHER PER COURT or 
WARDS AND oTHERS—DEFENDANTS— 

RESPONDENTS. 

Custom— Shamilat—-Grazing rights- -Proprietors, 
right of, to cultivate—-Pasturage—Sufficient area to 
be set apart. 

Plaintiffs, malikan-i-gabza, sued defendants, proprie- 
tors, for a declaration that they were entitled to 
graze their cattle inand to take away wood from 
the shamilat deh, and for an injunction restraining 
the defendants from cultivating their land. It ap- 
peared that the plaintiffs’ right to graze their cattle, 
fo take away fuel and to cut grass from the area in 


404. 

dispute had been established 
“between the parties : - 

Held, that though the defendants were entitled to 
cultivate the land, the plaintiffs were entitled to have 
sufficient pasturage for their cattle and that, therefore, 
the defendants’ right of cultivation should extend only 
to so much of the land as will leave plaintifs a 


somcient amount of area for grazing purposes. [p. 405, 
col. L. 


` First appeal from a decree of the Senior 
Subcrdinate Judge, Shahpur at Sargodha, 
dated the 30th of April 1920. ` . 

Lala Ram Chand Manchanda and Lala 
Hargopal, for the Appellants. 

Messrs. Nanak Chand and Chuni Lal, for 
the Respondents. 

JUDGMENT.—The plaintiffs in this 
case, who are 375 in number are the malikan- 
t-gabea and certain inhabitants of the 
village Girote in the Khushab Tahsil of the 
Shahpur District. The defendants are the 
proprietors. The dispute relates to the 
shamilat-deh 11,110 bighas and I3} kanals in 
area which the plaintiffs allege they and 
their ancestors have always been using as 
‘pasturage, but which the defendants are now, 
trying to encroach upon and to bring under 
cultivation. The right to take away fuel and 
to “cut grass from the land in dispute for 
the “use of their cattle is also claimed, and 
it is contended that the defendants are: 
preventing plaintiffs from the- exercise of 
thése rights. The learned Senior Subordi- 
nate Judge has granted plaintiffs a declara- 
- tory decree ` to the effect that’ they are 
entitled to graze their cattle and to: take 
away wood from the area which is free 


in previous litigation 


from cultivation, and has refused their: 


prayer for an injunction restraining the de- 
fendants from cultivating their lands when 
the same are vacant and the sowing of the 
crops is possible. C f 
Against the decision the plaintiffs have 
preferred a first appeal to this Court, and 
the main contention put forward on their 
behalf is that the learned Senior ‘Subordi- 
nate Judge was not justified in refusing 
their prayer for an injunction, and that the 
area which the defendants were entitled to 
cultivate ought to have been specifically de- 
fined in the decree. Itis further contended 
that the decree and the judgment were 
not in conformity with each other, and that 
itshould have been stated in the decree 
that the plaintiffs were entitled to cut grass; 
to which right they were found entitled 


in the judgment. After hearing the learned - 


Counsel for the parties we are of opinion 
that the. appeal must succeed and that the 
decree of the learned Senior Subordinate 
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Judge should be modified to some extent. 
A, reference to the jamabandi papers printed 
at pages 4 to 9 of the supplementary paper- 
book of First Appeal No. 4405: of 1915 
shows that in Sambat 1935-36 the land was 


entered as shamilat-deh and shown in the ~ 


column of remark as unassessed to land’ 
revenue and being used by the inhabitants 
of the village for grazing purposes. This 
entry was continued till Sambat 1948-49, 
corresponding to 1893-94, when ‘about 918 . 
bighas of land were for the first. time’. 
brought under cultivation. A note was made 
in the revenue papers showing that this 
area was under the cultivation of non-oc- 
cupancy tenants, but that no rent was paid. 
In the same year a dispute appears to have 
arisen between the proprietors and the in- 
habitants of the village as to the extent of 
the area which should have been, entered in _ 
the revenue papers as shamilat-deh. The 
matter wentup to Court, and on the il4th 
of July 1893 Munshi Ghulam Farid, Assist- 
ant Collector, decided that the land should 
be shown as owned by the Bilochis, who 
were entitled to cultivate it, but that it 
should also be entered that the inhabitants of 
the village had the right of grazing their 
cattle in the thal land and that the pro- 
prietors had no right to prevent them from 


‘doing so. A further entry was ordered to 


be made to the effect that no dues. in 
respect of grazing were chargeable by the 
proprietors. In the present suit, which was 
instituted in 1914, it was stated by the 
plaintiffs that the defendants had ploughed 
and brought about 220 bighas of -land 
more under cultivation in differéit places, - 
and that they were gradually trying to 


reduce the area which the former were 
using for grazing purposes from time 
“immemorial. mo, : 


That the plaintiffs have a right to graze 
their cattle, to take away fuel, and to cut 
grass from the area in dispute cannot be 
doubted for a moment, and’ in fact the 
finding of the learned Senior Subordinate 
Judge is also to the same‘effect. The rights 
have been peacefully enjoyed till 1914, and 
it has not been shown that the defendants . 
are in any way entitled to interfere with 
the exercise of these rights. The sole ques- 
tion for consideration is whether it is 
necessary that the area which the plaintiffs’ 
are entitled. to use for grazing purposes 
should be sufficiently defined in the decree, 
By the order of -Munshi Ghulam Farid, 
dated the 14th of July 1893, it was declared 
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that the defendants weré the owners of the 
land in dispute and that they were entitled 
_ to cultivate it, It was further declared 
that the plaintiffs have the right to graze 
their cattle over the whole of the area in 
dispute, There is nothing on the present 
record to show that the whole of. the land is 
required for grazing purposes. There can, 
however, be no doubt that, though the de- 
fendants are entitled to cultivate the land, 
the plaintiffs ara entitled to have sufficient 
pasturage left for the use of their cattle and 
that it appears to us advisable that a pro- 
vision to this effect should be inserted in 
the decree. It will tend to prevent disputes 
in future and will also prevent the defend- 
ants from bringing the whole of the land 
` under cultivation as apprehended by the 
plaintiffs. We are accordingly of opinion 
that itshould be stated in the deeree that 
the defendants’ right of cultivation will 
extend orly to so much of the land as will 
leave plaintiffs a sufficient amount of area 
for grazing purposes. The right to cut 
grass is included in the rightof grazing as 
found by the learned Senior Subordinate 
Judge himself, and there is no reason why 
the plaintiffs’ suit in respect of this right 
should not have been decreed. We are 
further of opinion that the plaintiffs should 
also be given a decree for an injunction re- 
straining the defendants from preventing 
plaintiffs from the exercise.of these rights. 
The question as to the sufficiency of pastur- 
age tobe left for the plaintiffs need not 
` be decided in this case and may be left for 
execution proceedings. We accordingly 
accept the appeal and order that the 
decree of the lower Court should be modi- 
fied to the extent above indicated. The 
defendants shall pay the costs of the plaint- 
_ iffs in this Court. 


K. 8, D. Appeal accepted, 


MADRAS HIGH COURT. 
LETTERS Patent Appear No. 58 or 1924, 
March 12, 1925. 
Present: —Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 
GUNTUR NARASIMHAM AND aNoTHER— 
_DEFENDAN‘ts—A PPELLANTS 
VETSUS 
NYAPATI NARAYANA RAO GARU— 
PLAINTIFF—RESPONDENT. 
Transfer of Property Act (IV of 1882), 
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s. 58— 


405 
Limitation Act (IX of 1908), Sch. I; Art. 120-~ 


Fraudulent alienation—Suit by creditore—-Nature of 
suit—Individual creditors, right of—Limitation-- 


‘Starting point. 


A suit under s. 53; Transfer of Property Act, to set 
aside a fraudulent alienation by a debtor is governed 
by Art. 120 of Sch. Ito the Limitation Act. [p. 408, 
col, 1. 

si KANAN Naicker v. Shah Abdulla, 29 Ind. 
Cas. 62: 2 L. W. 479: (1915) M. W. N. 337 and Venkates- 
wara Aiyar v. Somasundram Chettiar, 44 Ind. Cas. 
551; TL. W. 280; (1918) M. W. N. 244, relied on. 

The right of suit under ‘s. 53, Transfer of Property 
Act, is an individual right which each creditor has, 
although if one creditor obtains a decree in a suit 
under s. 53 that decree accrues to the benefit of the 
other creditors as well. [p. 410, col. 2; p. 411, col. 1.) 

Per Venkatasubba Rao, J.~—The right to sue under 
s. 53, Transfer of Property Act, accrues when a creditor 
exercises his option of avoiding a frdudulent alienation 
and the starting point of limitation for a suit by him, 
therefore, is the date when he exercises this option. 
ip. 406, col. 1.) : 

In re Maddever; Three Towns Banking Co. v. 
Maddever, (1884) 27 Ch. D. 523; 53 L. J. Oh. 998; 52 L 
T, 35; 33 W. R. 286, relied on. : 

Venkateswara Aiyar v.Somasundram Chettiar, 44 
Ind. Cas. 551; 7 L. W. 280; (1918) M. W. N. 244, refer- 
red to. i 

Per Madhavan Nair, J.—The starting point for 
limitation for a suit under s. 53, Transfer of Property 
Act, is not the date on which the creditor exercises the 
option to avoid the transfer, but it is the date on 
which the circumstances entitling the creditor to have 
the transfer avoided, first become known to him, 
[p. 409, col. 1.) : 


Letters Patent Appeal against the judg- 
ment of Mr. Justice Krishnan, dated the 
19th February 1924, in Second Appeal. 
No. 796 of 1921, preferred to the High 
Court against a decree of the Court of 
the Second Additional Subordinate Judge, 
Guntur, in A. S. No. 70 of 1920 (A. S. 
No. 392 of 1920, District, Court, Guntur, 
O. S. No. 134 of 1919, on the file of the 
Court of the Second Additional District 
Munsif, Guntur.) 


Mr. B. Jagannadha Das, for the Appel- 
lants. 
Mr. N. Rama Rao, for the Respondent. 


JUDGMENT. 

Venkatasubba Rao, J.—The ques- 
tion to be decided in this appeal isone 
of limitation. This suit was filed under 
s. 53 of the Transfer of Property Act. The 
plaintiff, being the Receiver in insolvency 
represents the body of creditors of the in- 
solvent. The transaction impeached is a 
mortgage, dated 27th July 1908, executed 
by the insolvent in favour of the defendant. 
The suit was filed on the 15th of February 
1918. 

The first question that arises is what 
is the Article that is applicable? Article 
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120 seems to be the appropriate Article. 
The decisions seem to be td the same effect: 
see Authikesavaloo Naicker v. Shah Abdulla 
(1) and Venkateswara Aiyar v. Somasund- 
ram Chettiar (2). It was conceded before 
us, and, in my opinion, rightly that the 
Article applicable is Art. 120. The more 
difficult question, however, is what is the 
starting point of limitation ? On this point, 
there is no authority. Phillips, J., in Ven- 
kateswara Atyar v. Somasundram Chettiar 
(2) expressed the view that the time runs 
from the date when the plaintiff had know- 
ledge of the facts entitling him to relief. 
This though an obiter dictum is entitled to 
great weight as the point was fully con- 
sidered by him. Krishnan, J., in the judg- 
ment under appeal, as I understand it, is 
not quite definite on the point. He thinks 
that limitation runs from the date when 
the creditor exercises his option; in the 
alternative from the date when he, has 
knowledge of the facts that give him a 
right :to relief. AsI read his judgment he 
is more inclined to take the former than 
the latter view. It seems to me that he 
expressed the alternative view, as,on the 
facts, whichever view was, taken the same 
result followed. Krishnan, J., having held 
that the suit was filed in time, the defend- 
ant has filed this appeal and Mr. Jagan- 
nadha Das has argued the case very fully on 
his behalf. His contention is that the date 
of alienation gives the starting point. He 
supports his contention by relying on what 
I.may describe as groundsof convenience. 
Before adverting to these grounds, 1 shall 
deal with the point with reference tothe 
two provisions of law that have a bearing, 
viz,...s.53 of the Transfer of Property Act 
and Art. 120 of the Limitation Act. Under 
s. 53 a transfer that offends against the 
rule, enacted in it is voidable at the option 
of any person defrauded, defeated or de- 
layed. Under Art. 120 the suit may be 
brought within six years of the date when 
the right to sue accrues. The question 
resolves itself into this. When does the 
right to sue accrues? If the. transaction 
is voidable at the option of a creditor he 
may avoid itat any time at his pleasure, 
Section 53 does not, say that, after the 
lapse of a certain time, he shall’ not be 
able to avoid thetransaction. It does not 


(1) 29 Ind. Cas. 62; 2L. W. 479; (1915) M. W. N. 
37. 
(2) 44 Ind. Cas. 551; 7L. W. 280; (1918) M. W. N. 
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prescribe a limit of time. Whatthen con- 
stitutes the exercise of the option? In the 
words of Wallis, C. J. In Ramasicami 
Chettiar v. Mallappa Reddiar (3) a void- 
able transaction may be avoided by -any 
open and unequivocal declaration of an’ 
intention to avoid it, see page 769*. The 
right to sue accrues when this opticn is 
exercised. Under Art. 12U the suit may be 
instituted within six years from the date 
when the right tosue accrues. As that 
right accrues, as I have shown, when the 
plaintiff exercises his option, the suit may 
be filed within six yearsfrom the date-of 
the exercise of the option. The proper con- ` 
struction of the sections compels us to 
take this view and it seems to me that 
this is what Krishnan, J., intended to hold. 
If so, [ entirely agree with him. 

The alternative view, namely, that time 
begins to. run from the date when the 
plaintiff becomes aware of the facts that’ 
entitle bim to relief found favour with 
Phillips, J., in Venkateswara Aiyar v. Soma- 
sundram Chettiar (2). But a perusal of 
his judgment shows that only two theories 
were put forward before him namely, (1): 
the date of alienation gives the starting 
point, (2) the date of knowledge. These 
were the two rival views that were placed 
before him and he preferred the view that 
knowledge gives the starting point. His 
judgment leaves no doubt in my mind that 
if what may be compendiously described 
as the option theory was suggested to him, 
he would have gladly adopted it. Indeed 
in this connection, he uses the word “option” 
but does not go the necessary length. Sec- 
tion 58, it is needless to point out, does not 
take note of knowledge at all. It speaks 
of option and not of knowledge. Under 
Art. 95 of the Limitation Act which-relates 
to a suitfor relief on the ground of fraud, 
knowledge, no doubt, would be a material 
element, for the prescribed period of three 
years runsfrom the date when the fraud 
becomes known to the party wronged. - But 
the suit contemplated by s. 53 is not one 
for relief on the ground of fraud, and the 
knowledge of fraud to which Art. 95 refers 
is, therefore, nota material circumstance. 
Moreover, it is not necessary that, there 
should be actual fraud to invalidate a trans- 
action unless s. 53 as the second clause of that 
section shows, which runs as follows :— 


(3) 59 Ind. Cas..917; 43 M. 760; (1920) M. W. N. 572; 
39 M. L. J. 350; 28 M. L. T. 173; 12 L. W. 475. 


*Page of 43 M.Ed; 


ee 
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“Where the effect of any transfer of im- 
moveable property is to defraud, defeat or 
delay any such person, and such transfer is 
made gratuitously or for a grossly inade- 
quate. consideration, the transfer may be 
presumed to have been made with such in- 
tent as aforesaid,” 


In my opinion, eres fraud or know-- 


ledge of fraud is not a relevant consider- 
ation and on thestrict construction of the 
sections, I have arrived ‘at the result and 
it is a matter for satisfaction that consider- 
ations of convenience and justice point to 
the same conclusion. From this point of 
view, I shall next deal with three different 
standpoints suggested. 


First, let me take the date of alienation, 
being the starting point. Section 53 refers 
to anintention to defraud prior or subse- 
quent transferees, co-owners and creditors. 
I shall take the case of creditors as this 
is the most usual case. It is settled that 
the benefit of the section is not restricted 
to existing creditors alone. Even subse- 
quent creditors may impeach the transacton. 
Suppose then a trader makes an alienation 
of the property which offends against the 
terms of this section. Why should any 
creditor callin question the alienation if 
the trader is possessed of sufficient funds 
to. satisfy him? Why should a subsequent 
creditor be barred although the alienation 
was. made long previous to his debt having 
come into existence? Creditors are not 
generally interested in impugning the 
transaction entered into by their debtor. 
In spite of the fact that a property worth 
Rs. 10,000 has been alienated, the debtor 
may yet be possessed of assets worth laks 
and why should any creditor take the troublé 
of impugning the alienation, or again 

. the debtor may have alienated the property, 
but may still be expected to make large 
profits of to amass large wealth. The credit- 
ors are only concerned with this that the 
debtor must one day be in a position to. 
re-pay the amounts due. To say that the 
right to avoid a transaction becomes barred 
at the lapse of six years from the alien- 
ation, is practically to throw upon them 
the burden of impeaching every suspicious 
transaction, although for the time being, 
it may not ‘be necessary to adopt this course 
of conduct. In the case of subsequent credit- 
ors whose interest accrues ata period too 
remote, the section will remain on this con- 
struction a dead letter, Further, if the date 
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of alienation i is the starting point, creditors., 
may become barred for no y fanlt ‘of theirs, 


as it. is very’ likely that they may not in - 
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time become aware of the transaction itself ~ 


without even, be it noted, any active steps ` 
being taken by the debtor to conceal. the > 


transaction from his creditors, 
Let me now take the second theory, 


suggested, thedate of knowledge being the . 


starting point. As Ihave said, it matters 


little to a creditor that his debtor has. 


alienated some of the property. Why should 
a creditor be driven to embark on litigation 
merely because it has come to his know- 
ledge that his debtor has entered into a, 
transaction not above board? The pro- 
perty still remaining, as-I have said, may 
suffice or they may hope that the debtor 
may in time rally and nocreditor can be 
expected to have before him a balance 
sheet disclosing actually the debtor’s affairs, 

The view then I have taken, namely, 
that the exercise.of.the option is the start- 
ing point imposes no unnecessary, burden 
on the creditors. When. they find’ that 
their interests demand thatthe transaction 
should be set aside they exercise the option 
and avoid the transaction. 


otherwise than by the institution of a suit. 
Firstly, a creditor may attach the property. 
alienated and he may do so, whatever may 
be length of time that lapses from the 
date of alienation. Secondly, if, on attach- 
ment, the transferee prefers a claim under 
0. XXI, r. 58, ©. P. C., and the claim is 
allowed, the judgment- creditor may, file the 
statutory suit prescribed by r. 63 without 
regard again to the lapssof time from ‘the, 
date of alienation: see Kottarathil ‘Puthi- 
yapurayil Pokker v.  Balathil ` Parkwm, 
Chandrankandt Kunhamed (4). Thirdly, 
if the claim, is on the other hand, disallowed. 
and the transferee files the suit under T. 


63, the creditor may defend it by showing. 


that the transaction was in fraud of credit- 
ors: see Ramaswami Chettiar v. Mallappa 
Reddiar (3). Inall these cases, the creditor 
exercises the option without resorting 
to the suit, under s. 58, and it would 
be anomalous to hold. that although his 
right to file a suit is barred, his right ‘still 
subsists to question the transac tion by these 
other methods. - 

Mr. J agannadha Das strongly argued that 
the starting point should not be made to 

(4) 51 Ind, Cas. 714; 42 M. 148; 25 M. L. T. 47; (1919) 
M, W.N. 39; 9 L W. 138; 36 M. L, J. 23], 


Moreover it is ` 
now settled that the option may be exercised - 
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rest upon such a shifting ground as exer- 
cise of option. I see nothing objection- 
able in this. To take another instance 
from the Limitation Act, under Art. 60 the 
period of limitation fora suit to recover 
money deposited under an agreement that 
it shall be payable on demand,is three 
years from the date when the demand is 
made, The making of the demand is en- 
- tirely dependent upon the volition of the 
plaintiff and the period of limitation may 
- be indefinitely prolonged and a suit may 
be instituted without even a demand be- 
ing made, in which case no question of 
limitation arises. The exercising of the 
option is analogous inthis respect to the 
making ọf the demand and the option 
may be exercised by the filing of the suit 
itself, in which case the question of limit- 
ation willlikewise not arise. Mr. Jagan- 
nadha Das in his exhaustive argument con- 
tended that this will be a startling result. 
Idonot in the least agree with him. On 
the other hand, the English cases show that 
this is assumed to be the normal position. 
In re Maddever; Three Towns Banking Co. 
v, Maddever (5) a creditor brought an ac- 
tion to set aside a conveyance several 
years after it was made and although he 
had been aware of the facts during the 
whole period and gave no satisfactory 
reason for his delay, the Court of Appeal 
held, affirming North, J., that his right to 
impeach the transaction was not barred. 
The only limitation recognised is that the 
debt should be subsisting. North, J., puts 
it thus: “Where the parties have been 
merely non-active, I do notsee any reason 
why they should not take proceedings at 
any time while the debt is a subsisting 
debt. The time might have arrived when 
the Statute of Limitations would be a bar, 
and, of course, when the debt was gone, no 
proceedings could be taken in respect of 
it.” Cotton, L. J., observes: “The plaint- 
iffs in this case. say ‘We are creditors 
whose debt is not barred, and we seek 
payment out of property conveyed away 
by the debtor by a deed which the Statute 
of 13 Eliz,c 5, makes void as against us,’ The 
defendant relies on the delay of the creditor; 
butI am of opinion that this defence is 
not effectual.” Seealso May on Fraudulent 
Conveyances, page 120, when the learned 
author says :-— a; 
“Since the right of a creditor to set 
(8) (1884) 27 Ch, D. 523; 53 L.J. Ch. 998; 52 L, T. 
35; 33 W. R. 286. : 
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aside a deed under 13 Eliz, c. 5 is a 
Jegal right, and not merely a right to 
set aside the instrument on equitable 
grounds, the fact that the creditor has 
delayed to take proceedings to set aside 
the deed under that Statute, although with 
full knowledge of the facts, is immaterial, 
so long as the delay has not been such as 
Until the right 
to recover the debt is barred by the Statutes: 
of Limitations, the legal right to avoid the 
deed exisis, and no equity arises from the _ 
mere delay to enforce it.” 

Mr. Jagannadha Das next contended that 
the nature of the action is representative 
and if one creditor is barred the whole 
body ofcreditors becomes barred. May a 
creditor bring asuiton hisown behalf or 
must the suit be brought on behalf of all 
the creditors? This question does not strict- 
ly arise although I may say that on this 
point the preponderance of authority, so 
far as Madras is concerned, is in favour of 
the view that a creditor may bring such a 
suit on hisown behalf : see Krishnan, J.’s 
judgment in Kottarathil Puthiyapurayil 
Pokker v. Balathil Parkum Chandrankandi 
Kunhamed (4) and Sadasiva Aiyar's observa- 
tion at page 781* in Ramaswami Chettiar v. 
Mallappa Reddiar (3). Again, under s. 11, 
Expl. VI, C. P. C., the section relating to res 
judicata, the result of a suit brought by 
one creditor bona fide contested may be 
binding on the transferee and on the general 
body of creditors. I express no opin- 
ion on this. But assuming that when 
there has been a suit the principle of res 
judicata applies, it does not by any means 
follow that the inaction of one creditor, 
that is to say, his failure to file a suit with- 
in six years of his exercising the option, 
barsthe general body of creditors. Under 
s. 53 of the Transfer of Property Act “Any 
person so defrauded, defeated or delayed” 
may avoid the transaction. An individual 
right is conferred upon each creditor by 
this section and the inaction or laches of 
one cannot deprive the others of theirrights. 
The learned Vakil for the appellant reliedon 
the analogy furnished by Challagundla Va- 
ramma v. Madala Gopaladasayya (6), where 
by reason of the nearest reversioner failing 
tosue within the time limited to set aside an 
alienation by a Hindu widow, all the rever- 
sioners existing aswell as subsequently born 

(6) 46 Ind. Cas. 202; 41 M. 659; 35 M. L. J. 57; 24 
M. L. T. 115; 8 L. W. 62; (1918) M. W. N. 461. n 

*Page of 43 M.— [d] ae 
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were held equally barred. The matters are 
not in pari materia; special considerations 
apply in the case of suits by reversioners 
and the analogy is misleading. 

As the Receiver represents all the cre- 

ditors, granting that the inaction of one may 
lead to the result contended for, it must be 
observed that in this case it is not suggest- 
ed that any particular creditor exercised 
his option at a time too remote for the suit 
to be brought. Therefore, though I have 
‘dealt with the matter at some length, the 
question as to the nature ofthe suit under 
s. 53, Transfer of Property Act, does not, as 
I have said, on the facts arise, 

I hold that the suit is not barred by 
limitation. ' ` 

It is lastly urged that the saitis quite a 
frivolous one as appears from the previous 
proceedings that transpired in insolvency, 
but this isa matter we cannot go into as 
the suit remains to be tried on the other 
issues in the case. f 

The only order as to costs that we pro- 
pose to make is that they shall abide the 
event. i 

Madhavan Nair, J.—I agree with 
my learned brother that the plaintiff's suit 
in this case is not barred by limitation, but 
with regard to the grounds for that deci-* 
sion, I regret I have to differ from him. 

I agree that a creditor's suit under s. 53 
of the Transfer of Property Act is governed 
by Art. 120 of theIndian Limitation Act ; 
but I think that the starting point for 
limitation is not the date on-which the 
creditor exercises the option to avoid the 
transfer, but itis the date on which the 
circumstances entitling the creditor to have 
the transfer avoided, first become -known 
to him. The result of holding that the 


starting point for limitation is the exercise’ 


of option by the creditoris that the creditor 
in that case would be entitled to wait any 
number of years he pleases before bring- 
ing thesuit, which would mean that in 
effect, there would be no period of limita- 
tion at all for a suit under s. 53 of the 
Transfer of Property Act. Having regard 
to the spirit and provisions of the Indian 
Limitation Act which contains also a re- 
siduary article for all suits not specifically 
provided for, Ithink that we should not 
‘ construe s. 53 of the Transfer of Property 
Act, in such a way as to have the above- 
mentioned effect unless the language there- 
- of clearly compels us to adopt such a con- 
struction, 
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Section 53 of the Transfer of Property 
Act runs as follows :—“ Every transfer of 


immoveable property, made with intent to 
defraud prior or subsequent transferees 
thereof for consideration, or ‘co-owners or 
other persons having an interest in such 
property, or to defeat or delay the credit- 
ors of the transferor, is voidable at the 
option of any person so defrauded, defeated 
or’ delayed”. The sole basis, as it appears 
to me, for the view that the starting point 


for limitation isthe date of the exercise of 


option by the creditors is the use of the 
expression “at the option of * in the above 
section. In my opinion, it is not necessary, 
nor is it right, tointerpret that expression 
in sucha way asto make the exercise of 
option the starting point. The same expres- 
sion occurs inss. 2, cl. (1), 19 and 19 (a) of the: 
Indian . Contract Act, there it has been 
used simply to indicate at whose instance 
it isthat the transaction referred to therein 
is voidable and has no reference at all, to 
any question of limitation, for Art. 114 of 
the Limitation Act provides that the period 
of limitation for a suit for the rescission of 
a contract commences from the date when 
the facts entitling the plaintiff to have the 
contract rescinded first became known to 
him. I think that the words“ at the option 
of” -which occurin s. 53 of the Transfer 
of Property Act should also be construed in 
the same manner and the question whether 
a suit under that section is barred should 
be judged solely from a consideration of 
Art. 120 of the Limitation Act. 

Under Art. 120 the time from which the 
period begins to run is “ when the right to 
sue accrues”. I agree with my learned 
brother that the date of the transfer (alien- 
ation) sought to be avoided cannot be the 
starting point for limitation. Ifwe hold 
that the date of the transfer is the starting . 
point, then in a case where the creditor 
comes to know of the transfer only more 
than six years after the date thereofit would 
have to be held that the right to sue had 
not only accrued to him, but had terminated 
as well before he himself knew anything 
about the transaction, which would mean 
that the creditors would have no oppor-.- 
tunity of avoiding the transfer at all. It 
is not, therefore, right to hold that the start- 
ing point for limitation isthe date of aljena- 
tion. When once the creditor romes to 
know’ of the cireumstances which: entitle ` 
him under s.:53 to avoid the transfer, there 
can be no further impediment in the way 
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of His bringing the suit and I think the 
right. to sue accrues.to-him.within the:mean- 
ing. of Art. 120 from the date of such know- 
ledge. This view finds support in the judg- 
ment of Phillips, J., in Venkateswara Aiyar 
v. Somasundram Chettiar (2). At page 283*, 

` ihe learned Judge says “that the cause of 
action arises on the date when the creditor 
seeking. to setaside the alienation knows 
that he has been defrauded, defeated or 
delayed”. It is true that it is not specifically 


stated in Art. 120 that this is the starting’ 


point and that only the general expression. 
. “ when .the right to sue accrues `“ occurs in 
that-Article butit is a residuary Article for 
all suits not specifically provided for and 
as such, the language thereof has neces- 
sarily to be general. The interpretation to 
be put on that expression would, to a 
certain extent, depend on the particular 
class of cases to which the Article is sought 
‘to be applied As. observed by Philips, 
J :—“ In all cases of fraud, misconduct, ete., 
the period of limitation fora suit begins 
to run from. the time when the fraud, mis- 
conduct, ete, becomes known (vide Arts, 
90, 91, 95 96, ete.), butno such provision 
could be inserted in Art. 120, for it ig a 
residuary Article and thus applicable to 
every variety of suits not otherwise provided 
for and is not confined to suits based on 
fraud. Ifsuch a suit coming within Art. 120 
is based on fraud, the time'when the right 
to sue accrues must, I think, be determined 
in consonance with the principle governing 
tte other specific suits based on fraud, and 
that is, that the time when the fraud þe- 
comes known, becomes the starting point 
for limitation.” No doubt it is stated by 
the learned Judge that a suit by a creditor 
under s. 53 depends upon the exercise of 
option by him but he states this in order to 
negative the contention that the right to 
sue accrues on the date of alienation itself, 
I think, Krishnan, J., also in the judgment 
under appeal takes the same view; for he 
-observes thus in the concluding portion of 
his judgment:—‘ The Receiver himself 
puts the cause of action as having arisen 
_.on the 3lst July 1915 when one Sambiah 
and others learnt that the suit mortgage- 
deed wasa collusive document; it does 
not appear that Sambiah knew it earlier. 
Taking this view it seems to me that the 
suit is not barred by limitation”. It is true 
that the learned Judge makes reference in 


an earlier portion of his judgment to the. 


“Page of 7 L. W.— [Bd] 
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exercise of option by the creditor. or by the 

Receiver ; but the context shows that he 

is there considering the question. as to’ 
whether each of the creditors has got a 

separate right of suit under s. 53 or-whether 

if one creditor is barred by limitation from 

bringing the suit the rest are also barred ;, 

and I think thathe did not intend to lay. 

down that the exercise of option is the 

starting pointfor limitation. The decision. 

in Inre Maddever; Three Towns. Banking ' 
Co. v. Maddever (5) does not in my view 

help usin deciding the present question. 

That case merely decides that delay on the 

part of the creditors to take proceedings 

even after full knowledge of the facts is 

immaterial provided the delay is not such 

as to create astatutory bar. 

It is true as pointed out by my learned 
brother that there would be some anomaly if 
a creditor is allowed to set up in a suit under. 
O. XXI, r. 63 of the C. P. O., the fraudulent 
nature of the transfer as against the claim- 
ant even - though he may be barred by. 
limitation from bringing a suit under s, 53 
to have the transfer avoided, but it appears 
to me that the anomaly would still exist 
even if we adopt the “option theory”, for. 
supposing the creditor exercises the option 
on aparticular dateand keeps quiet for 
more than six years without bringing a 
suit under s. 53, [take it that in proceed- 
ings under O. XXI, r. 63, such creditor 
may still set up the fraudulent nature of 
the transfer as against the claimant: This 
consideration, therefore, does not, in my 
view give us any help in solving the pre- 
sent question. 

For the reasons above statéd, Tam of 
opinion that the starting point for limit- 


‘ation isthe dateon which the circumstances 


entitling the creditor to have the transfer. 
avoided first become known tu him. In 
view, of the fact that a few of the creditors 
in this case knew of the fraudulent 
character of the alienation in 1909, 7.e, more. 
than six years before the suit, it becomes: 
necessary to consider whether the credit-' 
ors’ right of suit under s. 53 is an indivi- 
dual right which eachindividual creditor has 
or whether it is only a representative right 
in the sense thatif one creditor is barred 
by limitation from bringing the suit, the: > 
others arealso barred. Iagree with my. 
learned brotherin thinking that the right- 


of suit under s. 83 isan individual right. - 


which each creditor has, It is true that,» 
if.a creditor obtains a decree in a suit 
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under. s. 53! that détréé’ accruds’ to the . 
benefit of the other ereditors“as well, büt 
T think- s. 5 'eohfere on'éach of the creditors 


tlie right of bringing’ a suit’ on his own 
behalf A the Receiver presents’ the whole 


i body, of the créditors did as some at léest: 
of the creditors knew that the’ suit miort-- 


gage-déed' was a collusive’ doctiimént cnly 
within sik years of the suit, F hold the suit 
by the Receiver is not barred’ by limitation. 
In the result I agree that this appeal 
should'be' dismissed. I agree with him ab 
Tiwi costs also. 
VIN 


N, H. Appeal dismissed. 





CALCUTTA HIGH COURT. ` 

APFEAL FROM APPELLATE DECREE No. 1056 

. oF 1923. 
. _, April 28, 1925. 

Present:—Mr. Justice Suhrawardy and 

> Mr. Justice Duval. 
GOPAL CHANDRA BANERJEE— 
PLAINTIFF— APPELLANT 
: ver SUS F 
BHUTNATH SASMAL AND ANOTHER— 
|. DEFENDANTS—RESPONDENTE. : 

Construction of documert— Lease, whether agricul- 
tural or residential—Heritable lease— Ejectment. 

A plot‘of land upon which there were a certain 
number of fruit-trees was leased to the defendants 
who were to enjoy the land by erecting houtes on it 
and planting, if they so liked, cther fruit-trees. It 

was provided thatthe lease should continue to thé 
defendants’ heirs, but that if at any time the: lessor 
should require the. Jand he would give notice to, ‘the 
lessees who would give up the land on receipt of the 
value of fruit-trees, ete. : 

Held, (1) that the lease was one for residential and 
not for ‘horticultural or agricultural purpeses and was, 
therefore, governed Ly the Transfer of Property Act 
and not by the Bengal Tenancy Act ; [p. 412, col. 1.] 

(2) that the rights of the parties must be governed 


ona construction of the lease itself and that the . 


conduct of the parties after the ledse had been enter- 
ed into could nót be taken into consideration ; [ibid.} 
(3) that the land was to be enjoyed: by the deferd- 
ants from generation to generaticn so leng, as the 
‘landlord did hot require it for his own purpcses, but 
that if he so rejuired it, he had the right to re-enter 
after giving notice and paying compensation in 
ren with.the terms of the lease. [p. 412, cols. 
14 
Appeal against a. decree of the Subordi- 
nate Judge, Fist Court, of 24- Pargaras 
dated the 20th Décember 1922, effiiming 
that of the Munsif, Second Ccurt, at Alipur, 
dated the 23rd May 192), 
Mmr. Sarat Chanuia hoy Chowelrvry cud 
Babu Charu Chandra Bhattacharjee, ter the 


Appellant. 


ext 
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Babi’ Baranasibashi Mikhierje’; for tie 
‘Respondents: 

J’ UDGMEN E- 

Duval, Jo—In' this case” the plaintiff 
brought a-sait in-ejectment and‘fot ariears 
of rent, and damages’ in respect’ ofa piece » 
of land; said to` measure 1 biglia, 17 cottas, 
which was’ leased to thé defendants by a 
pottah dated the 27th November 1889. The 
plaintifi’s case was’ that- he’ served' on the 
defendänts a noticè to quit aid determined 
the lease: The first Court fourid that the 
defendants’ tenincy was a tenancy under. 
the Bengal Tenancy’ Act, that notice’ was 
not duly served under that Act and thit the 
defendants could not be ejécted except 
under the provisions of s: 25, Bengal Tenancy 
Aét. The learned Subordinate Judge on 
appeal confirmed this’ order and against his 
order the présent appeal is brought. 

Now thé main point in this appeal is 
whether on the construction of the poitah 
this tenureis one which ‘comes under the 
Bengal Tenancy Act at all orisa tenancy 
which “comes- under the provisions of the 
Transfer of Properly ‘Act. It appears: that 
on thé land in’ suit at the time’of the lease 


„there were only'a certain number of fruit- 


tréés and by the leage the defendants were 
to enjoy the land by erecling houses on 
it and planting, if they so liked, other 
fruit-trees. ‘The provision’ was that tke 
lease should continue to the defendanta’ 
heirs; but there isa ‘further'provision that if 
atany time the lessor should require the 
land he wotld give notice to the lessees 
who would, thereforé, give up the land 
on ‘receipt ofthe valüe of the fruit-trees, 
ate. Itis argued on behalf-of the appellant 
that by the nature cf the premises and 
terms of the leacé the patties afte guveinéd 
by the Transfer of Property Att dnd not 
by the Bengal Tenancy Actand thé lesse 
Gan: tHeréfore, bë terminated of thé terts 


let cut inthe potiah, For the fet pondent it °~ 


is argued that the ledge is one governed t'y 
the Bengal Tetiancy Actand that the defenc- 
ants have acquired a right: of occupancy 
and cannot bè ejected. It is clear ‘that ihe 
land isnot let out for purposes of cultiva: 
tion. It was let out for residential purposes 


-with the right to take fruit fromthe trees 


on theland and to plant other fruit-trees 
and take their fruits. The pottah is de- 
scriked as a basatbati poitah, t. e. a potiah 
for residential purposes. Now the mere 
fact that there is arightto plant tees or 
pluck the fruitp ul trees would rot by it- 
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self convert a pottah granted for residential 
purposes into a horticultural lease carrying 
the same rights as an agricultural lease 
and so bring it under the Bengal Ten- 
ancy Act. In this connection I would 
refer to the case of Hedayet Ali v. Kalanand 
Singh (1) where it was observed that if a 
lease is for the purpose of gathering fruits 
from the trees on the land, the lease is not 
for horticultural purposes. “Again in the 
unreported case of Raj Kumar Nali v. 
Mohesh Chandra Guha (2) where it was 
found thatafter the creationof a lease the 
defendants possessed the land by enjoying 
fruits of the trees and that none of the land 
was underany sort of cultivation and it 
was held that it could not be said thatsuch 
land was really let out as subject to the 
provisions of the Bengal Tenancy Act. I 
would also refer to the case of Sashi “Bala 
Debi v. Amola Debi (3) where it was observ- 
ed that the whole area of a residential 
holding cannot, ordinarily, be covered with 
buildings and the fact that the surplus land 
is planted with fruit bearing trees does 
not alter the character of holding; and the 
case was governed by the Transfer of Pro- 
perty Act. Onthe other hand it is argued 


on behalf of the defendants that the grow- 


ing of fruit trees is a horticultural purpose 
and so the Bengal Tenancy Act applies. 
Following the rulings set out above we can- 
not agree to the respondent’s proposition 
of law on the facts ofthis case. Lastly it 
is urged that the lease anyhow is a perma- 
nent one owing to the covenant in it that 
the land will be enjoyed down to sons and 
grandsons in succession and that the coven- 
ant as to the right of re-entry on compensa- 
tion is a purely personal covenant between 
the original lessor and the original lessee; 
and it is’argued that as the original lessor 
is dead and the present plaintiff is 
only an assignee from him that covenant 
being a personal oneis no longer enforce- 
able. Wesee no force in this contention. 
It appears tous that the purpose of the 
lease was clearly one for residential pur- 
T poses. Incidentally there was the right to 
plant trees and take fruits but there was 
nothing agricultural about the land at all. 
As tothe terms, itis clear to us that it 
was given to be enjoyed from generation 
- to generation so long as the landlord did 


(1) 20 Ind. Cas. 332; 17 C. L. J. 411. 

(2) (1915) Unreported S. A. No. 2371 of 1915, decided 
on the 19th July. 
(3) 66 Ind. Cas. 61; 25 C, W, N, 378, 
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not require itfor his own purposes. He 
had then according to the terms ‘of the 
document, the right to re-enter on giving 
certain .compensation. In this. view we 
must hold that the Bengal Tenancy Act 
does not apply but that the Transfer of. 
Property Act applies, It was also urged 
that by their conduct the parties have 
treated the lease as a permanent one.. In 
a matter of this character, rights as be- 
tween the parties must be determined on 
a construction of the lease and we have 
nothing to do with the conduct of the parties. 
after the lease has once-been entered into. 
In view of these findings it has next to be 


determined whether the lease has been 


duly determined -by notice. The notice 
appears to -be one served by registered post 
and is notta notice under the Bengal 
Tenancy Act. The lower Courts have not 
considered whether such notice is sufficient 
under the Transfer of Property Act or is 
one given in accordance with the terms of 
the lease. Jt is necessary, therefore, to 
remand the case to the lower Appellate 
Court tocome to a finding as to whether 
in the present suit notice has been duly 
served or not in accordance with the terms 
of the lease, . 

The result is that this appealis allowed 
with costs of this Court, the decree of the 
lower Appellate Court set aside and the 
case remanded to that Court to be dealt: 
with in the manner indicated above, Other 
costs will abide the result. 

Suhrawardy, J.—I agree. 

Z, K. Appeal allowed. 


MADRAS HIGH COURT. 
Sgeconp CIVIL APrEAL No. 73 or 1923. . 
- September 24, 1925, 
Present:—Mr. Justice Odgers and 
Mr, Justice Viswanatha Sastri. 
MAHALINGA NAICKER—P.aintTI FF 
— APPELLANT 
` versus 
VELLAYA NAICKER alias GURUSAMI 
NAICKER AND aNOTHER—-DEFENDAKTS.- - 
5 — RESPONDENTS. 

Madras Estates Land Act (I of 1908), Ch. VI, ss. 121, 
189, 192—Civil Procedure Code (Act V of 1908), O. 
KAT, rr. 89, 92--Sale_ of holding— Application “to cet 
aside sale, rejection of—Suit to set aside sale, main: 
tainabilily of—Jurisdiction of Civil Courts, : 
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.. Civil Courts have jurisdiction in all cases in which 
they would have had jurisdiction prior to the passing 
of the Madras Estates Land Act, except in so far as 
jurisdiction is expressly or by fecessary implication 
taken away by ‘the provisions of s. 189 of the Act. 
[p. 418, col. 2. 

A Civil Court has jurisdiction to entertain a suit 
by a ryot to set aside a sale of his holding held under 
the provisions of Ch. VI of the Madras Estates Land 
Act. The fact thatan unsuccessful application had 
been made by the ryot under s. 131 of the Act to set 
aside the sale makes no difference. [ibid.] ; 

Rajah of Ramnad v. Venkataramaiyer, 69 Ind. Cas. 
923; 45 M. 890; 16 L. W 274; (1922) M. W. N. 501; 31 
M. L. T. 158; 43M, L. J. 264; (1923) A. I. R.(M.)6, 
followed. 


Second appeal against a decree of the 
Court of the Subordinate Judge, Ramnad 
at Madura, in A. S. No. 74 of 1921 (A. 8. 
No. 722 of 1919 of Ramnad District Court 
at Madura), preferred against that of 
the Court of the Additional District Munsif, 
Srivallipattur, in O. S. No. 430 of 1917 (O. 
S. No. 247 of 1917 on the file of the Court of 
the District Munsif, Sattur.) 

Messrs B. Sitarama Rao and S. R. Muthu- 
swami Iyer, for the Appellant. 

Mr. d:Venkatarayaliah, for the Respond- 


ents. . 
JUDGMENT. 
Viswanatha Sastri, J.—Plaintiff is 
_ the appellant. He sued to set aside a sale 
held under the provisions of Ch. VI of the 
Estates Land Act and fora permanent in- 
junction restraining the defendants from 
interfering with his enjoyment, on the fol- 
lowing grounds :—(1) that the sale was held 
without due notice to him; (2) that there 
was no publication and (3) that the price was 
grossly inadequate. The first Court held 
on all these points in favour of the plaint- 
iff, and passed a decree as prayed for. De- 
fendanis appealed, and the Appellate Court 
held that a Civil Court had no jurisdic- 
tion to entertain such a suit and allowed 
the appeal. That such a suit would lie has 
been held by a Full Bench of this Court in 
Rajah of Ramnad v. Venkataramat Iyer (1). 
The Vakil for the respondents contended 
that this ruling would not apply because 
there was an application to set aside the 
sale under s. 131 of the Act, and that 
O. XXI, r. 92 (1) of the C. P. C., barred the 
suit. This rule runs as follows :—“Where 
no application is made under r. 89, r. $0 or 
y. 91 or where such application is made and 
disallowed, the Court shall make an order 
confirming the sale, and thereupon the sale 


(1) 69 Ind Cas. $23; 4 M.E90; 16 L. W. £74; (1922) 
M.W. N. 501; 31 M. L., T 158; 43 M, L. J. 264: (1923) 
ALR) 
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shall become absolute.” I may here estate 
that r. $9 is similar tos. 131 of the Estates . 
Land Act, and it was represented that the 
applications put in by plaintiff under this 

section were dismissed, because the proper 

sum wasnot deposited. Section 192 of the 
Estates Land Act relates to the application. 
of the C. P. C. to “suits, appeals, and other 

proceedings under the Act” and it lays 

down that “subject to the other provisions 

of this Act and subject to the’ following ` 
modifications and additions, the provisions 

of the ©. P, C. shall apply to all suits, 

appeals and other proceedings under this. 
Act so far as they are not inconsistent there- 

with,” And in cl. (a) it is stated that s. 310-A 

(corresponding to r. 89 of O. XXI) shall not 

apply. Nowifr. 89 of O. XXI, of the ©. 

P. C., does not apply to proceedings under 

the Estates Land Act, I fail to see how 

r. 92 (1) of O. XXI, can be made applicable 

simply on the ground that s. 131 of the 

Estates Land Act is similar to r. 89 of 

O. XXI. As observed in the Full Bench 

case above referred io, the jurisdiction of 

Civil Courts is taken away only in cases 

referred to in s. 189 of the Estates Land 

Act and it was not even suggested that there 

is anything in this section to bar the suit 

out of which this second appeal arises. 

I would, therefore, allow the appeal and 
setting aside the decree of the lower Appel- 
late Court direct that that Court do re-hear 
the appeal. Appellant will get his costs 
in this Court and costs in the lower Appel- 
Jate Court will abide and follow the result. 
Appellant will get a refund of the Court- 
fee paid on the memorandum of appeal. 

Odgers, J.—I agree. It was stated in 
the referring judgment in Rajah of kamnad 
v. Venkataramaiyer (1) as well-settled that 
the Civil Courts have jurisdiction in all 
cases in which they would have had juris- 
diction prior to the Act except in so far as 
such jurisdiction is expressly or by neces- 
sary implication taken away by the provi- 
sions of s. 189 of the Estates Land Act. The 
question put before the Full Bench was. 
quite general in its terms. It is admitted 
that thé only distinction between this case 
and that dealt with by the Full Bench is 
that two unsuccessful applications were 
made by tLe vyot under s. 131. I cannot 
cee that this makes the slightest difference 
in principle and a suit by a ryot who says 
that his property bas been improperly sold 
is expressly said by the Full Bench to be 
‘outside the restrictive provisions of the 


ia 


did RAM KUER v. 
Madras Estates Land Act. I agree as to the 
o DEDHOSGN by my learned “brother. 

. N. Appeal allowed. 
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ALLAHABAD HIGH COURT. 
LETTERS Patent Appsau No. 121 oF 1924. 
October 22, 1925, 

Present :—Sir Grimwood Mears, Kr., 
Chief Justice and Mr. Justice Lindsay. 
Musammat RAM KUER—Dsranpant— 
APPELLANT 
Versus 
GOVIND RAM AND OTHERS—PLALNTIFFS 
AND DEFENDANTS— RESPONDENTS. 
Adverse possession ~ Mortgage, redemption of—Widow 
of mortgagee retaining possession—Lawful origin— 

Nature of widow's possession. 

Where after the redemption of a mortgage the mort- 
gagee retains possession of the mortgaged property. 
and, after his death, his widow comes to occupy the 
said properly to the exclusion of the rightful heirs of 
her husband as well as the mortgagor, the possession 
of the widow cannot be referred to a lawful origin 
and is adverse to the mortgagor and, in,case it ex- 
tends beyond twelve years, will ripen into ownership. 
[p. 415, col. 2.] 

Letters Patent Appeal against a judg- 
ment of Mr. Justice Neave, dated the 28th 
of April 1924, in S. A. No. 1702 of 1922, 
printed as 85 Ind. Cas. 740, affirming the 
decree of the District Judge, Mainpuri, 
dated the 13th October 1922. 


‘Messrs. Haribans Sahai and L. M. Banerji,. 


for the Appellant. 
Mr, Saila Nath Mukerji, for the Respond- 


ents. 5 

JUDGMENT,—Aliter hearing the argu- 
ments in this case we have come to the 

. conclusion that the appeal must be allowed, 
the.decision of the Judge of this Court re- 
versed and the decree of the first Appellate 
Court restored. 

The suit as framed was a suit for redemp- 
tion in which the defendant was one Musam- 
mat Ram Kuer who is now before us as the 
appellant. 

It appears that on the 22nd of November 

. 1884 one Pahar Singh executed a mortgage 
in favour of four persons ene of whom was 
Ram Prasad. The amount of the mortgage 
‘money was Rs, 1,000 and admittedly Ram 
Prasad was interested in this money to the 

-extent of one-fifth only. 

“On tke 17th of October 1890 Pahar Singh 
the mortgagor sold some other property of 

-his.to three of these mortgagees and he left 
with them a sum.of Rs. 938 in order to dis- 
charge the nidrtgage of 1884, It has been 


GOVIND RAH. [98 1. 0. 1996) 


found and has not been questioned that 
Rs, 938 represented the full amount of the 
mortgage debt at the time this transaction 
took place, 

It is further mored that Ram Prasad, who 
as we have said was interested to the extent 
of 1/5th of this mortgage, received his pro- 
portionate share of this money, - A further 
fact whichis established by the evidence on 
the record is that when this money was 
paid in pursuance of the contract made on 
17th of October 1890 the mortgage-deed 
which was executed on the 22nd of Novem- 
ber 1884 was returned to the mortgagor 
Pahar Singh. 

After this transaction had taken place it 
seems that Pahar Singh in’ the year 1891 
madea mortgage of this property which 
had been so released to certain other per- 
sons by way of conditional sale. In the 
year 1824 these mortgageés got a decree 
for foreclosure, the properly was brought 
to sale in the year 1896 and after the 
sale had taken place there. was asuit for 
pre-emption which ended inthe property 
being transferred to the plaintiffsin the 
present suit. They got a pre-emption 
decree on the 26th of April 1898. 

It appears that notwithstanding the 
payment of the mortgage debt in the year 
1890 the portion of the mortgaged property 
in which Ram Prasad was interested re- 
mained in possession of Ram Prasad and 


_after Ram Prasad’s death, which it seems 


took place in or about the year 1892, this 
property came into the possession of his 
widow Musammat Ram Kuer wio is the 
appellant before us. 

The plaintiffs whose title as we » have said 
dates back to 1898, brought this suit in the 
year 1920 against Musammat Ram Kuer. 
The position which they took up in the 
case was that the mortgage of the year 1884 
was still subsisting, that the defendant 
Musammat Ram Kuer was in the position of 
a mortgagee and that they were entitled to 
redeem the property as purchasers of the 
equity of redemption. A number of defences 
were raised. The only one with which 
we are concerned was whether the plaint- 
iffs were entitled to succeed on the case so 
brought. The case put forward by Musammat 
Ram Kuer was that there was no mortgage 
in existence and that she had been in adverse 
possession of this property for more than 
twelve years. 

The Court of first instance dismissed the 
suit and gave effect to the plea of adverse 
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possession raised by the lady and this 
decree was affirmed in appeal by the Sub- 
ordinate Judge of Mainpuri. There was a 
second appeal to this Court and the learned 
Judge has taken the view that the mor.gage 
was still in existence, that Musammat Ram 
Kuer could not be heard to set up any 
adverse title to the property and that con- 
sequently. the plaintifis were entitled to 
have a decree for redemption. 

Before us it. has been argued that this 
“view taken by the learned Judge of this 
Court is erroneous, We are of opinion that 
the learned Judge fell into error in dealing 
with this question of adverse possession. 

To go back to the beginning of things it 
is clear tlrat the original mortgagor of the 
property in the year 1884 was Pahar Singh. 
It is further quite clear that when Pahar 
Singh in the year 1890 sold some other pro- 
perty to some of the mortgagees and arrang- 
ed for the discharge of the mortgage debt 
that after the payment of this money the 
person who was entitled to immediate 
‘possession ofthe property mortgaged in- 1864 

-was-Pabar Singh and no one else. It is 
quite clear that the other three mortgagees 
who had entered into the transaction of 
‘sale with Pahar Singh in 1890 had no right 
whatever to this mortgaged property—un- 
doubtedly the mortgaged property was to 
return to Pahar Singh. 
' Ram Prasad, as we y have said, died some 
‘time after the year 1890, Itis an admitted 
fact that Ram Prasad left sons who are still 
in existence and who, according to the 
Hindu Law, were his heirs and entitled to 
possession of all his property. On the other 
hand, it is equally clear that Musammat 
Ram Kuer the widow of-Ram Prasad had 
_ in the presence of hersonsno right whatever 
to any property belonging to her ‘husband. 
It is admitted, however, that ever since the 
death of Ram Prasad this lady has been in 
possession to the exclusion of her sons and 
all other persons, and that being so, it is 
difficult to see how her plea of adverse 
possession of this property can be repelled. 

We do not agree with the view which was 
taken by the learned Judge of this Court. 
He seems to have been of opinion that the 
widow of Ram Prasad could not hold ad- 
versely to the mortgagor Pahar Singh or 
his representatives. He thought that the 
widow's possession might be adverse to her 
own sons but he held that any right she 
had would not be aright adverse to Pahar 
Singh, In our opinion this is not so, for at 
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the time she entered into’ possession the 
person who was entitled to immediate 
possession of this property was, as we have 
said, Pahar Singh himself. 

While it may be that possession which 
can be referred to a lawful origin is not to 
be deemed to be adverse, it is quite clear 
in the present case that the possession of 
the widow Musammat Ram Kuer never had 
-any rightful origin. On all hands it must 
be admitted that she took possession as a 
trespasser, lt cannot, therefore, be said 
that her possession can be referred back to 
the possession which her hushand originally 
acquired in his capacity as mortgagee. 
Her possession at once became adverse as 
against the person who wasihen entitled to 
immediate possession, namely, Pahar Singh. 
Theplaintiffs inthe present suit derived their 
title from Pahar Singhand arein the same 
position as he would have been had he been 
alive now. In other words, having been 
entitled to immediate possession of properly 
and having failed to bring their suit within 
twelve years from the date on which they . 
became so entitled their title to the property 
has been lost. 

We hold, therefore, that the rights of this 
litigation are with Musammat Ram Kuer, 
the defendant-appellant, and for the 
reasons just given we set aside the decree of 
the learned Judge of this Court and restore 
the decree of the first Appellate Court. The 


` appellant is entitled to all her costs in this 


Court including fees on the higher scale. 
N, H. Decree set aside. 


MADRAS HIGH COURT. 
Civit Revision PETITION No. 897 or 1923, 
September 11, 1925. 
Present:—Mr. Justice Waller. 
THAMAYA BANGARUSWAMI 
NAICKER—PBETITIONER 
Versus 
VADAMALAT THIRUNATHAS UNDARA 
DOSS THÊVAR-—RESPONDENT, 

Civil Procedure Code (Act `V of 1908), s. 115, 
0. XXXIII, r. Government of India Act, 1915, GE 
6 Geo. V, c. 61 ), 8. 107—Application for leave to sue in 
forma pauperis— Complicated questions, whether can be 

gone into. - Revision. 

On an application for leave to sue to in forma 


pauperis, it is not desirable fora Court to go into a 


complicated question of limitation, and its orge is 
liable to be set aside i in revision, 
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- Kalliant Amma v. Matathil Veetil Achuthan Nair, 
53 hid. Cas. 239; 10 L. W. 174; (1919) M. W. N. 573;°37 
M. L.J. 309, followed. 

. Petition, under s. 115 of Act V of 1908 

and s. 107 of the Government of India Act, 

praying the High Courtto'revise an order 
` of the Court of the Subordinate Judge, 

Madura, in O. P. No. 50 of 1922. 
© Mr k. V. Sesha Iyengar, for the Peti- 
tioner. 

Mr: A. for the Re- 
spondent. 

JUDGMENT.—I agree with the view 
of Kumaraswami Sastri, J., in Kalliani 
Amma. v, Matathil Veetil Achuthan Nair (L) 
that it is undesirable on an application for 
leave to sue in forma pauperis to-go into a 
complicated question of limitation. In this 
casé the discussion of such a question has 
led to the delivery ofa judgment six pages 
long. 

The order of the lower Court is set aside. 
The application will be disposed of on the 
other grounds raised. 

The costs of this petition will abide the 
result. 


Kri shnaswami I yer, 


ee set aside. 


MADRAS HIGH COURT. 
APPHAL AGAINST ORDER No. 3 or 1924. 
December 15, 1924. 

Present :—Mr. J ustice Devadoss and 
Mr. Justice Wallace. 
PEYYETY GOPALAM GARU— 
RESPONDENT—~APPELLANT 


versus 
ADUSUMILLY GOPALAKRISHNAYYA 
. QARU— PETITION sR—RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. G0— 
“Agriculturist”, who am mphon of house from 
. sale. - 

For deciding the question of the exemption of tte 
lishility of the house of an insolvent to be sold for 
debts, the Court must decide whether the insolvent’s 
chief means of livelihood is agriculture. It is not 
enough that he be an agriculturist, or that he be a 
trader. ‘The point is, which profession forme his chief 
means 95 livelihood. 


PEYYETY GOPALAM GARU V. ADUSUMILLY GOPALARRISHNAYYA. 


< Cas. 239; 10 L W., 174; (1919): iM. W.N. 
. J. 309. 
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Appeal against an order of-the District 
Court, Kisina at Masulipatam, dated the 


15th August 1923, in I. A. No. 4 of 1928, in I. 


P. No. 136 of 1920 (Official Receiver's file). : 
FACTS.—An insolvent applied before 
the Official Receiver for exempting his 
house from liability from being sold to 
discharge his debts on the ground that he 

was an agriculturist. 

Under s. 68, Provincial Insolvency Act, 
the creditors applied to the Court to set 
aside the order alleging that the insolvent - 
was also carrying ona trade and was not. 
entitled to thé exemption claimed. The 
Court relying on the evidence of. the. 
insolvent and his witnesses who deposed 
that he lived by agriculture and trade 
and following Surangini Deby v. Kedar- 
nath Chandra-(1) held that he was not 
entitled to the exemption claimed under 
s. 60, ©. P.-C, ar 

The insolvent appealed. 

Messrs C. S. Venkatachariar and P. Mar- 
kandeyulu, for the Appellant. 

Mr. P. Satyanarayana, for the Respond- 
ent. 

JUDGMENT.—Neither the District 
Judge nor the Official Receiver has direct- 
ed his attention to the real issue, in this . 
matter, viz., whether the insolvent's chief 
means of livelihood is agriculture. It is 
not ‘enough that he be an agriculturist, 
or that he bea trader. The point is; which 
profession forms his chief means of liveli- 
‘hood, 

We set aside the District Judge's order 
and direct him to pass a fresh order in the 
light of the above remarks, Fresh evidence 
may be given, Costs up to date will abide 
the result, ; 

V. N. V, 


N H Case remanded., 


(1) 63iInå. Cas 681. 


[92 I, O. 1926] - 


. LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 265 or 1925. 
May 29, 1925. 
Present:—Mr. Justice Martineau and 
Mr. Justice Coldstream. 
POHLA son or GUJAR SINGH— 
AcousED—-APPELLANT 


VETSUS 
EMPEROR—RESPONDENT. 


Practice--Criminal trial—Witnesses, unreliable— 
Conviction, whether justified—Mur der—Motive. 

In this country and among Jats murders are some- 

times committed from motives of pride to avenge 
a abaan harmless insults.’ [p. 418, col, 1.) 

e mere presence of motive, however, will not 
justify a conviction for murder when the testimony of 
alleged eye-witnesses of the occurrence cannot be 
relied upon. [p.419, cols. 1 & 2.) 


Criminal appeal from an order of the 
Sessions Judge, Ferozepur, dated the 19th 
January 1925. . 

Dr. Nand Lal, for the Appellant’. ; 

Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent, 

JUDGMENT.—In this case Pohla, son 
of Gujar Singh, a Jat of village Dina in 
Tehsil Moga, has been sentenced to death 
by the Sessions Judge of Ferozepur for the 
murder of Kapur Singh (or Kapura) of the 
same Village. The story disclosed by the 
prosecution evidence is as-follows:— 

Kapura and his brother, Phumman, (wit- 
ness) owned a field, half of which was mort- 

gaged to Musammat Punjabo, a creditor, 
aad cultivated for Musammat Punjabo by 
. Gujar Singh, father of Pohla .and Subha. 
There was a dispute over the cultivation of 
this field between Kapura and his brother 
on one side and Gujar Singh on the other 
and apanchayat was held on or about the 
17th July 1924 to settle the matter. At 
this panchayat Kapura and Gujar quarrel- 
led. Gujar’s nephew Phumman intervened 
on his uncle’s behalf and pulled Kapura’s 
beard. The people present separated the 
two men, but Gujar declared that he would 
be revenged and would “drink Kapura’s 
blood.” Pohla was not present when this 
happened. 

On the 22nd of July at 6 304. Įm. Phum- 
man, brother of Kapura, reported at Nihal 
Singhwala Police Station five kos from Dina, 
that. Pohla and Subha the sons of Gujar, 

together with Phumman, Gujar’s nephew, 
had waylaid Kapura on his way home from 
his field at sunset on the previous evening 
and beaten him to death with dangs. The 
murder he said, had been seen by Pritam 
Singh, Puran Singh and the son of Kehar 
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Singh and one Attar Singh had seen tle 
accused going armed with dangs towards 
the place of the murder. Phumman added 
that he had heard of this from one Ralla 
(who had himself heard the story from 
Pritam Singh) when he (Phumman) had 
returned to the village later tie same even- 
ing. He had goneto the place and found 
his brother dead, bleeding at his-mouth 
and nose and with his hands and feet hound 
with his turban. The Police went to Dina 
on the same day (22nd). The statements 
of witnesses were not, however, recorded 
until the 23rd, on which day also a post 
mortem examination was made’ by the 
Assistant Surgeon at Moga. From this 
examination it appeared that Kapura's 
death was due to strangulation probably 
effected by hands. There were twelve con- 
tusions and swellings on Kapura's legs, 
chest, back, arms, head and neck. 

The Police found no evidence against 
Phumman accused, Subha was abscond- 
ing and Pohla was tried alone. 

Besides the evidence of the Assistant 
Surgeon, Rai Bahadur Dr. Mathra Das 
(P. W. No. 1) and the necessary formal 
testimony, there is evidence as to the 


‘motive (the ill-feeling engendered by the 


quarrel in the panchayat) and the evidence 


-of noless than nine witnesses who profess 


to have seen Pohla and Subha assaulting 
the deceased Kupura. Their story is that’ 
from various points of view they saw Subha 
striking Kapura with dang while Pohla was 


Seated on or beside Kapura, pommelling or 


beating Kapura with his fists or squeezing 
his neck. According to one witness Ganda 
(P. W. No. 15) it was Subha who was throt- 
tling Kapura while Pobla used a dang. 

Pohla admitted that there had been a 
quarrel in the panchayat (at which he him- 
self had not been present). He declared he 
had noenmity with the deceased, but Kehar 
Singh, Santu, and Chanan (eye-witnesses) 
who were interested in a canal with the 
deceased were at enmity with him. Karela, 
father of Kehar Singh, and Rullia, father of 
Santu, had once beaten him and Gujar, his 
father, and he and Gujar had complained 
to the Sufedposh. Atthe time of the mur- 
der he was ploughing land on the other 
side of the village. He produced one wit- 
ness to prove his alibi. 

The truth of the evidence as to motive 


is not seriously questioned by Dr. Nand 


Lal who appears for thé appellant. It is to 
be remembered that Pohla took no part in 
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the squabble at the panchayat. The squab- 
ble itself was not such as would at first 
sight appear to bea sufficient motive for 
the murder of Kapura by Gujar’s sons, but 
in this country and among Jats there is no 
doubt that murders -are actually commit- 
ted from motives of pride.to avenge what 
appear to be comparatively harmless insults. 
Moreover the real enmity was over the 
possession of land, such as is certainly 
acommon origin of murder. There is no 
reason to doubt that Kapura was throttled 
to death. It is, however, unfortunate that 
there is no evidence as to the probable 
manner in which the various contusions 
and marks found on the deceased other 
than those of strangulation were caused. 

The defence evidence is of small value. 
It may, however, be remarked that it dis- 
countenances the theory, now advanced by 
appellant's Counsel, that the murder really 
took place at night and was not discovered 

- until the following morning. If this theory 
were true, the story of the eye-witnesses 
could not, of course, be believed. 

“The only matter for consideration is 
whether the evidence of the eye-witnesses 
or of any of them isto be believed. We 
may here notethat the Assessors’ verdict 
was not a satisfactory one. Virtually, after 
some vacillation and an expression of 
_ opinion that Pobla “participated in the 

attack,” they acquitted Pohla of murder on 
the grounds, apparently, that there was an 
unpremeditated assault by Subha absconder 
with a dang and that they did not believe 
that it was Pohla who throttled Kapura. 

A careful ‘scrutiny of the evidence and 
the arguments of Mr. Des Raj Sawhney 
who appears for the Crown have left us 
unconvinced that the actual murder was 
really seen by any of the eye-witnesses, 
Several considerations have influenced us 
in arriving at our conclusion. 

The evidence has been fully described in 
the Sessions Judge’s judgment and we do 
not propose to repeat a description here, 
but will confine our remarks to the points 
which appear to us to justify doubts as to 

‘the truth of the story told by the eye- 
witnesses. 

According to Phumman, who made the 
First Report, he was informed of the murder 
by Ralla, a Muhammadan, (P. W. No. 19) 
who got the news from one Indar Singh. 
This Indar Singh is not produced. The 
fact by itself would be of small consequence 
hut for the astonishing fact that, though so 
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many people saw. what happened and 
mingled immediately after the murder with 
the murderers and the villagers, no one.. 
said aword about itto any one who had 
not seen it except Pritam (P. W. No. 14), 
a child of 10, who told his uncle Indar 
Singh; Itis thisIndar Singh who is said 
to. have informed Ralla, the Muhammadan. 
Now Indar Singh’s evidence as to when 
and in what manner the child informed 
him would have been of considerable im- - 
portance, and its absence adds to the feel- 
ing of uncertainty provoked by the curious 
silence of the many eye-witnesses. Pritam 
says that he told Indar Singh as soon as 
he returned to the village, i. e., about sun- ` 
set time, but it was not until night time 
that there was an outcry in the village. 
Phumman did not verify the news by 
questioning the eye-witnesses before going 
to the thana. When he made his report 
there he accused Phumman Singh as well 
as Pohlaand Subha. In his evidence before 
the Committing Magistrate he declared 
that Rulla had named Phumman as one of 
the culprits. Butat the trial he admitted 
that he included Phumman’s name on no 
evidence, but merely on conjectures. ` Ac- 
cording to the evidence Pritam (aged 10), 
Puran (aged 16) and Chanchal (aged 13) 
saw the assault together. But none of 
these except Pritam the - youngest spoke a 
word about it toany one until the second 
day of the investigation, the first having 
been occupied in “looking for witnesses” 
(see evidence of Sub-Inspector Muhammad 
Sharif, P. W. No. 21). Some witnesses had, 
however, been named in the First Informa- 
tion Report. . : 

We come now to examine the story told 
by the supposed eye-witnesses. 

Kapura was a.stout man of 44, His 
assailants were only two. The evidence is 
that Kapura kept eryingout loud enough 
to be heard 200 karams away and the 
actual words (“Pohla and Subha, don’t beat. 
me“) were heard 80 or 1L0 karams away. 
Theré were very many people in the fields . 
all round, but no one went to Kapura's help. 
Two men Ganda Singh (P. W. No. 15) and 


. Vir Singh (P.W. No. 16), approached, so- 


they say, to within 20 karams ofwhere the 
assault was going on, They did not inter- 
fere, All the eye-witnesses say they saw 
Pohla and Subha, either leaving Kapura 
alter the beating or going tothe village 
together immediately afterwards. None, . 
however, went to see if Kapura was alive 
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_ r dead. None except the child Pritam 
_ mentioned anything to any one until the 
| 28rd July. It is 
hands’and feet were found tied up with 


. his turban when his body was first seen by , 


.Phumman: No witness mentions that Kap- 
ura’s hands and feet were tied. We find it 
| difficult to believe that any witness who 
really saw the murder being accomplished 
“could possibly have failed: to notice that 
` Kapura was bound hand and foot. 
. There is a remarkable discrepancy in-the 
_ evidence of Ganda Singh (P. W. No, 15) and 
` Vir Singh (P. W. No. 16) whose testimony 
‘would otherwise have carried some weight. 


“Both knew Pohla and Subha and both were . 


standing, so they say, close to the place of 
“the assault. But while Ganda says that 
Pohla was using the dang while Subha was 


pressing Kapura’s neck and pulling his | 
‘beard. Vir Singh declares the exact oppo- . 
This discrepancy, as the learned Ses- - 


Site. 
sions Judge points out, does not necessarily 
‘absolve either accused; but it adds to the 
‘doubt in our minds both as to whether ihe 
alleged eye-witnesses really saw any assault 
„and as to whether if they did see an assault 
this assault was the one in which Kapura 
“was ‘killed. Here we may referto a discre- 
pancy between the evidence given by Chan- 
‘an (P. W. No, 4) and his statemént made to’ 
the Police. He told the Police that he saw 
Pohla and Subha “scuffing with Kapura in 
‘Bishan Singh's field.” At the trial he alter- 
ed this so as to make his evidence confirm 


with that of others and declared that Pohla - 


was seated on Kapura and Subha was beat- 
ing him. According to most of the wit- 
nesses: the accused after assault replaced 
‘their bundles of grass upon their heads and 
went off to the village. (tanda. Singh says 
“they ran away.’ Thereis a curious passing 
reference in the evidence of Pritam Singh 
(P. W.-No. 14) to a second beating in his ex- 
amination-in-chief, where he states that he 
did not see’ accused beating Kapura a 
“second time,” This may be of no import- 
‘ance, but, in our opinion, suggests that it 
“was krewn or guessed that the murder took 
place after the scuffle at sunset. F 
We Have given due consideration to the 
arguments addregsed to usby Mr. Des Raj 
‘Sawhney who points out the absence of any. 
motive on the part of the witnesses to charge 
the accused falsely. We admit that there 
‘is force in this argument. But we are un- 
able torid our minds of the impression of 
‘doubt left upon us by the evidence asa 
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certain that Kapura’s 


-p. 422, col. 1.] 
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der was seen by any of the witnesses. It is 
upon the direct evidence ofthe eye-witnesses 
that the conviction depends and finding 
ourselves unable toaccept and act upon this 
evidence we accept this appeal and acquit 
Pohla, 


ZK. Appeal accepted. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISION APPLICATION 
No. 108 or 1925. 
August 25, 1925. 
Present: —Mr. Kennedy, J. C., - 
and Mr. Rupchand Bilaram, A. J. O. 
- KISHANCHAND—APPLICANT 
. versus > 
. EMPEROR—-OpProsITE PARTY. . 
Penal Code (Act XLV of 1860), ss. 120-B, 420— 


- Conspiracy, charge of, essential requisites of-—-N ature 


of proof—“Where an express provision has been made 


-in the Code for the punishment of such conspiracy,” 


meaning of. 

A charge of conspiracy in respect of but one agree- 
ment between several accused persons to cheat such 
members ofthe public as they could defraud by 
deceitful means is not a bad charge. |p. 421, col. 1.) 

Tt is immaterial if all the accused had concocted the 


` scheme of the conspiracy or that all ofthem should 
‘have originated it. It is sufficient if it originated with 
-some of them and the others had subsequently joined 
.the original conspirators. [p. 421, col. 2.] 


R. v. Murphy, (1838) 8 ©. & P. 297, relied upon. 

O'Connell v. Reg., (1844) 11 O. & F. 155; 9 Jur. 25; 1 
Cox C. O. 413; 7 Ir. L. R. 261; 5 St. Tr. (x. s.) 1;8 E. 
R. 1061; 65 R. R. 59, referred to. : 

The conspiracy may be proved either by direct evi- 
dence or by proof of circumstances from which the 
Court may presume the conspiracy. [ibid]. . 

R. v. Parsons, (1762) 1 Bl. W. 392; 92 E. R. 222, R. 


x. Murphy, (1838) 8 O. & P. 297, Emperor v. Anappa 


Bharamgauda, 9 Bom. L. R. 347; 5 Or. L.J. 323, 
Birendra Ghose v. Emperor, 7 Ind. Cas. 359; 37 C. 467; 
14 C. W. N. 1114; 11 Cr. L. J. 453 and Jumo Allarakhio 


aw. Emperor, 34 Ind. Cas. 649; 9S. L. R. 223; 17 Or. L. 
_ J. 233, relied upon. . 


The words “where An express provision has been 
made in the Code for the punishment of such a- con~ 
spiracy” appearing in s.120-B ofthe Penal Code do 
not mean that where there is proof of an abetment 


-of an: offence, the charge should be for such abetment. 


It is optional for the Crown to. proceed for abetment ` 
of an offence committed in pursuance of the con- 
spiracy or of the offence of conspiracy. ip. 421, col. 2; 


Udhasing v. Emperor, 35 Ind. Cas. 670; 105. L. R. 


-69 at p. 71; 17 Cr. L. J. 366, relied upon. 


The inclusion in a charge of conspiracy to cheat of 


-certain specific offences relied on by the. prosecution - 


in proof of the substantive offence of cheating. does not 
render the charge illegal as being in respect of diffey- 
ent offences specified: therein. [p. 422, col. L] 
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R. v. DeBer enger, (1814) 3 M. & S. 67; 105 E. R. 536; 

15 R. R. 415 and R. v. Gurney, (1869) 11 Cox O. 0, 
414, relied upon 

Application to‘revise the judgment, of the 
Sessions Judge, Hyderabad Sind, dated the 
9th April 1925, 

Mr. Partabrai D. Punwani, for the Ap- 
plicant. 

Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 


JUDGMENT.—The appellant Kishan- 
chand and three other accused persons, 
namely, Dharamdas, Isarsing and Urs have 
been tried together on a charge of con- 
spiracy ‘to cheat under s. 120B read 
with s. 420, Indian Penal Code, and have 
been convicted and sentenced to twelve 
months’ rigorous imprisonment and afine of 
Rs. 1,000 each by the City Magistrate of 
. Hyderabad. The appeals filed. by them 
before the Sessions Judge of Hyderabad 
have failed. The revision applications 
filed by the ‘three accused Dharamdas, 
Isarsing and Urs have been summarily dis- 
missed. The application of Kishanchand 
has now come up before us for hearing. 

The facts which led to the trial of the 
four accused briefly stated are that in June 
1924 one Nebhraj who is said to have been 
one of the gang of cheats met the complain- 
ant Partabrai-at a certain place of resort 
for the public and considering him to be 
credulous -enough to fall into their trap 
introduced his conspirator Isarsing to the 
complainant representing Isarsing t to be the 
faithless clerk of a wealthy and extra- 
vagant Hindu Sethia who had helped 
Nebhraj to win Rs. 8,060 from his Sethia 
by playing at cards and that he would help 
thecomplainant-in the same way on pay- 
ment ofa handsomecommission. The process 
of. playing with a specially arranged pack 
of 36 cards was explained to.him and he was 
taken to his Sethia who was no other man 
than their co- conspirator Urs, The first 
day’s operation resulted in Partabrai winn- 
ing Rs. 4,500. The Sethia, however, 
would not part with the money ‘on the pre- 
text that Partabrai had brought no money 
_with him and in the event of his losing he 
would have paid nothing. This made Par- 
tabrai to take Rs, 2,000 on a subsequent 
day to enable him to secure his previous 
day's earning and to make more money. 
The result, however, was disasterous and 
- not only did he lose his previous day's 

-gains and the money he took with himself 
put a further sum of Rs, 300. He ap- 
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prised his brother Chellaram of what had 
happened who suspected foul play and put 
himselfin touch with the Police. Partabrai 
subsequently pretended to fall in with the 
views of Isarsing to join in the couspiracy 
and by inducing other victims to recoup | 
himself of his loss. He introduced one 
Kishanchand a friend of his who after being 
initiated in the process of manipulating the 
special pack of cards tock with himself 
Rs. 5,000 to play with the wealthy master 
of Isarsing who on this occasion was ` per- 
sonated by the accused Dharamdas in place 
of the accused Urs. The Police who kept 
themselves in touch with what was being 
done were up on thescene when Sobhraj was 
about to part with Rs. 4,980 having lost 
that amount, The applicant appears not ` 
to have taken any part either in luring Par- 
tabrai or his friend Sobhraj to their den or 
to have been in any way implicated in the 
two affairs, 

Subsequent investigation led the Police to 
rope inthe applicant as a co-conspirator. 
Nebhraj has not been run inas his services 
were required by the Police in bringing to 
book the offenders. 

The case of the other accused presents no 
difficulty. They were all concerned in at- 
tempts to cheat Sobhraj and whether there 
was a conspiracy to cheat other persons 
besides Sobhraj or not, the evidence of the 
conspiracy to cheat him is conclusive on 
that point. The case of the applicant how- 
ever stands ona different footing, ` 

It would be convénient to re-produce the 
charge framed against. the accused” and 
which is.as follows: F 

“That you between September 1920 and 
August 1924 at Hyderabad (and other. places 
in Sind) did agree with one another (and 
other persons unknown) to do or cause to 
be donean illegal act to wit the commis- 
sion of cheating by deceiving persons by 
inducing them to play with cards’ dice and 
by pretending to double currency-notes and 
thereby to induce them to deliver money 
and currency-notes to.you. You .were thus 
partners to a criminal conspiracy and in 
pursuance of that said conspiracy you have 
done the following acts. 

1, In October 1920 you (Dhatamdas Sad 
Urs) induced Shewaram to part with 9:notés 
of Rs. 100 each on the pretence of doubl- 
ing them. 

2. You Dharamdas and Kishanchand in 
company with another person unknown in- 
duced in similar manner Jethomal to.de- 
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liver to you: notes of Rs. 500 in „October 
1923 on the same pretext. 

3. You Isarsing on 26th or 27th June 
1924 induced Partabrai to play with. par- 
ticular cards with your pretended master 
Urs in a particular manner suggesting 
that he, 7. e, Partabrai was only to win. 
You taught him the trick of the play and 
made him win Rs. 4,500 which were 
never paid to him. - You Jsarsing and Urs 
dishonestly induced Partabrai to bring 
money to take his gains and thus dishonestly 
induced him to part with Rs. 2,000 which 
you took away. : 

4, You Isarsing and Dharamdas in the 
above related manner on 31st July 1924 or 
lst August 1924 inducéd Sobhraj to play 
and makean attempt of making him de- 
liver to you Rs. 4,980 the payment being 
interrupted by the arrival of the Police. 

5. You Dharamdas along with Bava 
Subblal (since deceased) induced Chellaram 
Pleader to play with you loaded dice and 
dishonestly induced him to part with 
Rs. 1,600 on Thadri holidays in September 
1923. And thereby committed an offence 
punishable under s. 120-B read with s. 420, 
Indian Penal Code and within my cogniz- 
ance. I hereby direct that you’ be tried by 
‘me on the said charge”. 

, Several objections have been raised by 
- the learned Pleader for the applicant as to 
the legality of the charge framed against 
the accused. They are based on a miscon- 
ception of what the charge is and are due 
to the failure to keep in view the distinc- 
tion between the charge and the evidence 
adduced in proof of the charge. 

The gist of the offence of criminal cons- 
piracy as defined in s..120-A, Indian Penal 
Code, :which is by itself punishable as a 
substantive offence is the very agreement 
between the co-conspirators to do or cause 
to be done an illegal act or a legal act by 
illegal means subject however to the pro- 
viso that where the agreement is not an 
agreement to commit an offence the agree- 
ment does not amount to a conspiracy un- 
less it is followed up by an act done by one 
“ or more persons in pursuance of such agree- 
ment, : - i 

The case of the prosecution as disclosed 
by the charge in effect was that at one time 
or the other between the years 1920 and 
1924 there was an . agreement between the 
fonr. accused to cheat such members of the 
public as.they could defraud-by deceitful 
means inter alia by playing with a special- 


KISHANCHAND V. EMPEROR. 


42] 
ly arranged pack ofcards loaded dice or 
by pretending to double currency-notes for 
them, - oe ae SE BF 

Asso stated there was nothing wrong ' 
about the charge. It wasa-charge in res- 
pect of butone agreement which afforded 
the Crown one single cause of action to 
try all the accused jointly for one single 
offence, namely, the offence of cheating the 
public within the- meaning of ss. 233 and 
239, Cr. P. ©. It-was also immaterial if all 


“the four had ċoncocted the scheme of the 


charge or that all of them should have 
originated it. It was sufficient if it originat- 
ed with some of them and others had sub- 
sequently joined the original conspirators. 
[R. v. Murphy (1).] 

It was equally open tothe Crown to prove 
the conspiracy by direct evidence which 
as observed by Earl, J., in R. v. Duffizld (2) 
is hardly available in such cases or by proof 
of circumstances from which the Court may 
presume the conspiracy KR. v. Parsons (3), R. 
v. Murphy (1), Emperor v. Annappa Bharam- 
ganda (4) Birenara Kumar Ghose v. Emperor 
(5), and Jumo Allarakhio v, Emperor (6). In 
the present case the Crown relied on certain 
criminal acts of the accused said to have 
been done in pursuance of the conspiracy. 
The fact that such criminal acts were in 
themselves substantive offences again cast 
no obligation on the Crown to prosecute-the - 
individualoffenders for such specific offences 
or deprive the Crown of its right to proceed 
against all of them for conspiracy pure and 
simple. 4 

The plea that where the only evidence - 
given in proof of the conspiracy is the evi- 
dence of abetment of an act which is ih itself 
anoffenceis equally untenable. As pointed out 
by Pratt, J. C. In Udhasing v. Emperor (7) 
the words “Where an express provision has 
been made in the Code for the punishment 
of such a conspiracy” appearing in s. 120-B, 
Indian Penal Code, do not mean that where 
there is proof of an abetment of an offence 
the charge should be for such abetment 
and that it is optional for the Crown to pro- 
ceed for abetment of the offence committed 


2) (1851) 5 Cox. ©. O. 404. 

3) (1762) 1 BL. W. 392; 98 E. R. 222. 

4) 9 Bom. L. R, 347; 5 Or. L. J. 323. : 

B 7 Ind. Gas. 359; 37 G. 487; 140. W. N. 1114; 11 
Or. L. J. 453. . 

(6) 31 Ind. Cas 649; 98S. L.R. 223; 17 0r. L.J. 


3. 
(7) 35 Ind. Cas, 670; 10 S, L. R. 69 at p, 71; 17 Or, Ls 


6 Ng 8 C. & P. 297. 
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in pursuance of conspiracy or of the offence 
of conspiracy. 

The inclusion in the charge of certain 
specific offences relied on by the prosecu~ 
tion in proof of the substantive offence of 
cheating again had not the effect of render- 
ing the charge illegal as being one in res- 
pect of the different offences specified 
therein. The recitalof the specific offences 
was at most a surplusage. Though it is 
not uncommon to set oùt in the charge 
overt acts by which the object of the con- 
spiracy is sought to be attained recital of 
such acts was notessentialin the present 
case. Defrauding the public by deceitful 
means is an offence and the allegation of 
the charge of such object without specify- 
ing the persons defrauded was sufficient to 
maintain a charge of conspiracy R.v. De 
Berenger (8). and R. v. Gurney (9), Halsbury’s 
Laws of England, Vol. IK note to para, 1401. 

Though the several techincal objections 
raised on behalf of the applicant have fail- 
ed we are not satisfied that the evidence 
relied on by the prosecution is sufficient to 
maintain the conviction against the applic- 
ant. The first cir cumbtantial piece of evi- 
dence relied on by the Crown is the deceit 
practised on one Shewaram to part with 
currency-notes of Rs. 900 on the false 
pretence of doubling them. The only 
accused concerned in it were Dharamdas 
and“Urs. 

The second act relied on is that in Septem- 
ber 1928 three years later when again the 
accused Dharamdasin company not of the 
applicant or any of the other accused per- 
sons but of one Bawa Sukhlal since de- 
ceased cheated one Chellaram Pleader by 
dishonestly inducing him to’ part with 
Rs. 1,000 by playing with loaded dice. 

There is no evidence in either of these 
two cases which could inculpate the appli- 
cant as having taken any part in them or 
which would show that the deceit was per- 
petrated in pursuance of a common agree- 
ment to which the applicant was a party. 


. The third act is the only one in which 
the applicant is said to have been directly 
concerned. It is said that in October 1923 
the applicant the accused Dharamdas and 
an unknown person cheated one Jethmal 
Pleader of currency-notes of Rs, 500 on 
the pretext of doubling them.’ The accus- 


` (8) (814) 3 M. & 9S. 67; 105 E.R, 536; 15R, R. 
15. 
(9) (1869) 11 Cox, O. C. 414, 
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ed Issarsing and Urs ‘again appear to have ~- 
taken no‘part in this deal. 

The fourth and fifth acts of cheating’ 
Partabrai in June 1924 and of attempting 
to cheat Sobhraj in August 1924 which led. 
to the apprehension and the trial of the 
accused again in no way inculpate the ap- 
plicant 

The only connecting link between the- 
different acts complained of is that the ac- 
cused Dharamdas is a common factor in all 


of them. This evidence by itself is not 


sufficient to warrant our holding that all or 

at any rate the third act of October 1923 in” 
which thé applicant was directly concerned - 
was done in pursuance of one common. 


„agreement between all the four accused ` i 


persons. 

The evidence of Dharamdas being a com-' 
mon factor in all the acts complained of is’ 
equally consistent with the existence of’ 
more than one separate conspiracy and to. 
the third act having been done in pursuance ` 
of a separate conspiracy to which Dharam- 
das and the applicant were parties but the’ 
other two accused persons were not parties. 

In O'Connell v. Reg. (10) where a Court 
inan indictment charged several defendants 
with conspiracy together to do several: 
illegal acts and the Jury found some of the‘ 
defendants to do one of the acts and guilty 
of conspiracy with others of the defendants, 
to do another of the acts such finding was. 
held bad as amounting to a finding that one” 
defendant was guilty of two conspiracies’ 
though the Court charged only one. In the’ 
present case the charge and the only charge’ 
for which under the circumstances of the: 
case all the accused could have been jointly? | 


-tried framed against them was in respect of | 


an agreement to cheat the public generally,- 
And if the evidence is equally consistent’ 
with the existence of two separate agree: 
ments one in which Dharamdas and the 
applicant alone were concerned and the: 
other in which Dharamdas and the other 
two accused were concerned the irresistible 
inference that all the acts were done in pursu-‘ 
ance of one agreement does not arise and the 
charge as’ laid cannot be said to be con- 
clusively proved against the applicant. This’ 
aspect of the case has escaped the attention - 
of the learned Sessions Judge. 

We think under the circumstances the: 
applicant is entitled to the benefit of the’ 


(10) (1844) 11 a. a F. 155; 9 Jur. 25; 1 Cox. Q. (02 
A eeu 5 St. Tr. (x. s.) L; 8'E. R. 1061; 65 


4 
ep git 
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doubt and we accordingly order that he be 
acquitted and discharged and fine if paid be 
refunded. 


Z. K. Revision allowed. 


ee 


=: LAHORE HIGH COURT. 
Criminat APPEAL No. 454 or 1995. 
July 16, 1925. 
Present :—Mr. Justice Martineau and 
Mr. Justice Jai Lal. 
-DAYA RAM—APPELLANT 
: versus 
EMPEROR—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 512— 
Absconder—LEvidence recorded in absence -Finding as 
to absconding, whether necessary. 

Section 512 of the Cr. P. C. requires only that 


“before the Court records the depositions of the wit- 


nesses for the prosecution it should he proved that 
the accused person has absconded and that there is 
no immediate prospect of arresting him, and not that 
adinding should be recorded to that effect. [p. 423, 
col. 2. 

A Magistrate before recording evidence under s. 512, 
Cr. P. C., took the statements of two constables who 
had searched for the accused and had not been able 
to find him, and also issued a proclamation against 
the accused under s. 87 of the Code: 

Held, that the requirements of s. 512, Or. P. C., had 
been fulfilled and that evidence had been properly 
recorded under that section. "p. 424, col. 1] 


_ Criminal appeal from an order of the Ses- 


aloes Judge, Ludhiana, dated the 21st April 
1 


; Mr. Abdul Aziz, for the Appellant. 


> 


Mr. Abdul Rashid, Assistant Legal Re- 
membrancer, for the Respondent. 

JSUDGMENT.—The appellant, Daya 
Ram, a Jat of Sudhar, in the Ludhiana 
District, has been sentenced to death, for 
the murder of. one Mangal Singh, whose 
death was caused by numerous incised 
wounds on the head. The case for the pro- 
secution is briefly as follows:— 

On the morning of the 4th February 1922 


: Mangal Singh got drunk in a drinking bout 


at the house ofa friend named Nigahiya 
(P. W. No. 4) at Sudhar, and was after- 
wards brought by Nigahiya and Indar (P. 
W. No. 15) to the shop of Pala Ram (P. W. 
No. 7), where he lay down. Shortly after- 
wards the appellant came to the shop and 
called out to Mangal Singh. The latter 
did not reply and the appellant then went 
into the shop and with a chhavi, the blade 
of which he had concealed under his arm, 
he dealt Mangal Singh a number of blows 


on the head, and peck. The agsault was, 
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witnessed by Atma Singh (P, W. No. 2) and 
Pala Ram's uncle Thakar Das (P. W. No. 3) 
who were sitting at the shop. They raised 
an outcry, and Thakar Das went and in- 
formed Pala Ram, who was at his house at 
the time. Meanwhile the appellant left 
Pala Ram's shop and went to the Sath, 
where several men were sitting, and attack- 
ed oneof them, named Sucha Singh (P. W. 
No. 10), with his chhavi, one blow striking 
Sucha Singh onthe arm. Twoother men, 
Sawan Singh (P. W. No. 11) and Sham 
Singh (P. W. No, 12), managed to seize the 
chhavi from the appellant, who then ran 
away and absconded for nearly three years. 
The murder appears to have been committ- 
ed in consequence ofan altercation which 
had occurred when Mangal Singh shortly 
before coming to Pala Ram's shop, met the 
appellant and asked him whether a canel 
which the appellant had with him was a 
stolen one. ; 

We see no reason for rejecting the evi- 
dence of Atma Singh and Thakar Das, who 
have deposed to having witnessed the com- 
mission of the murder by. the appellant, 
Mangal Singh was found lying dead in Pala 
Ram's shop, and Pala Ram’s evidence shows 
that Atma Singh and Thakar Das at once 
told him and the other people who collect- 
ed thatthe appellant had committed the 
murder. 

Thakar Das’ deposition is that which he 
made before the Honorary Magistrate of 
Raikot in 1922 in the proceedings taken 
under s. 512 of the Cr. P. C., as he could not 
be found at the time of the Magisterial 
enquiry or of the trial in 1925. It is contend~ 
ed for the appellant that the statement made 
by Thakar Das in those - proceedings is 
inadmissible, because no finding was given 
in them, that’ the accused person had 
absconded and that there was no immediate 
prospect of arresting him. But the section 
requires only that before the Court records 
the depositions of the witnesses for the pro- 
secution it should be proved that the accus- 
ed person has absconded and that there is 
no immediate prospect of arresting him, 
and not that a finding should be given to 
that effect. The Honorary Magistrate in the 
proceedings of 1922 before he took down 
the depositions of the witnesses in regard 
to the murder took the statements of two 
constables, who had searched for the accus- 
ed and had not been able to find him, 
Those statements afforded the proof thay 
was required, and the fact that the Hono. 
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rary Magistrate issued a proclamation 
against the appellant unders. 87 of the 
Cr. P. C. would show. that he was satisfied 
with the proofgiven. Counsel-for the ap- 
pellant has referred to Wahidv. Empress 
(1) Ghurbin Bind v, Queen-Empress (2) and 
Bustam v. Emperor (3). In the first of those 
cases no evidence had been taken as to the 
accused person having absconded, and in 
the second the deposition recorded had not 
been recorded unders. 512, Or. P.C., against 
the absconder, but had been recorded in 
the ordinary course of proceedings against 
other persons. Those two cases are, there- 
fore, not in point. In the third case the 
learned Judges expressed the opinion that 
the language of s. 512 showed that the 
Court which records the proceedings must 
first of all record an order that in its 
opinion it had deen proved that the accused 

person has absconded and that there is 
` no immediate prospect of arresting him, 
but a different view on this point was 
taken by the same Court in Bhagwati v. 
Emperor (4). 
` proved in the proceedings taken against the 
_ appellant under s. 512, Cr. P. C., in 1992 
that he had absconded and that theré was 
no immediate prospect of arresting him, 
and we hold, therefore, that Thakar Das’ 
statement taken in the proceedings under 
that section was admissible in evidence at 
the trial. 

Besides the direct evidence of Atma 
Singh and Thakar Das in regard to the 
murder there are the statements of P. Ws. 
Nos, 10-—13 as to the appellant having come 
to Sath armed with a chkavi and attacked 
Sucha Singh. The chhavi was handed over 
by Sawan Singh*(P. W. No. 11) to the Sub- 
Inspector on his arrival, and was forward- 
ed tothe Imperial Serologist who found it 
tobe stained with human blood. 

The statement made by Nigahiya before 
the Committing Magistrate was admitted 
in evidence under s. 33 of the Evidence 
Actas he was in the Malerkotla Jail. Objec- 
tion has been taken to this, but even if 
Nigahiya’s statement is excluded :here is 
_ other evidence also against the appellant 

which isample, Nigahiya’s statement was 


. in regard to the altercation which led to 


(L) 21 P; R. 1883 Or. 
(2) 7 ae 9 Ind. Dee. (x. s.) 734: 
3) 3l Ind. Cas. 817; 33 A. 2); 13 A, L. J. 1012: 
a x L. J. 1023; 16 
) 48 


801. . 
ae Ind. Cys: 181; 41 A, 6); 16 A. L, J. 902; 20 Or. 
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thé commission of the crime and that 
altercation is mentioned also by Ishar (P. 
W. No. 5) and Shera (P. W. No. 6): > 

The guilt of the appellant who has pro- 
duced no evidence in his defence, has, in our 
opinion, been clearly established. We ac- 
cordingly dismiss the appeal confirming the 
sentence of death. 


ZK. Appeal dismissed, . 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revision AppLicaTion No. 137 

oF 1925. ` 
September 21, 1925. 
Přėsent -—Mr. Kennedy, J. C., and 
Mr, Tyabji, A. J. C. 
MOMOON—AppLican 
versus 
IBRAHIM—Opronent, : 

Criminal Procedure Code (Act V of 1898), s. 250— 

Order for compensation—Appeal—Notice to accused, 
whether necessary. : 
- Though not legally necessary, it is desirable in 
general that an accused person should have notice 
ofan intended interference with an order of com- 
pensation made in his favour under s. 250 of the Or. 
P.O. [p. 425, col. 1] 

Application to revise an order of the Sub- 
Divisional Magistrate, Tatta, dated the Ist 
May 1925. 

Mr. Tulsidas Amerdinomal, for the Appli- 
cant. - 

Mr. Thakurdas, for the Opponent. 

Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 

JUDGMENT.—This is an application 
in revision against the order of the Sub- 
Divisional Magistrate, Tatta, who has set , 
aside an order of the Second Class Magis- 
trate, Ketibunder, awarding Rs. 100 as 
compensation to the accused, for a false and 
malicious prosecution brought against him 
by the complainant, 

Itis stated before us that the accused 
had no notice of the proceedings which the 
Sub-Divisional Magistrate held; and that 
he had no opportunity of presenting his 
aspect of the case in appeal. Jnasmuch 


ag the Sub-Divisional Magistrate set aside 


the order of compensation, we. consider it 
would have heen desirable if notice had ` 
been issued to the present applicant, be- 
fore the Sub-Divisional Magistrate had 
set aside the order in favour of the accus- 
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ed. It is pointed out, on the other hand that 
in the case of Ambakkagari Nagi Reddi v. 
Basappa (1) it was held that-no such notice 
was legally necessary. ‘Phat is true, but 
itis desirable in general that before an 
order of this kind is made, the accused 
. person should have notice of any intended 
interference with an order of compensa- 
tion made in his favour. In the present 
case, . however, we have: looked into the 
judgments of the Second Class Magistrate 
and the Sub-Divisional Magistrate, and we 
think it unnecessary to interfere in revision. 
.The application will, therefore, be dis- 
missed. 


P.-B. A. Application dismissed. 
(1) 1 Ind. Cas. 79; 33 M. 89; 5 M. L. T. 262; 19 M. L. 
J, 130; 9 Or, L. J. 150. i - 


. LAHORE HIGH COURT. 
CrimintL Revision No. 1344 or 1924. 
December 15, 1924. 
Present:—Mr Justice Abdul Raoof. 
QAIM DIN AND anoTHER—Acousgp— 

PETITIONERS i 
versus 
EMPEROR— RESPONDENT. 


Penal Code (Act XLV of 1860), ss. 411, 48?—Stolen 


proprety found in house occupied by several persons— 
Exclusive possession—O ffence. 

Certain stolen property was “found concealed ina 
dung heap in the courtyard of a house which was 
owned and occupied by four persons: 

Held, that the property could not be said to be in 
the oxclusive possession of any of the occupants of the 
houss and that none of them could, therefore, bə 
convicted of any offence under s.457 or4ll of the 
Penal Code. [p. 425, col. 2.] 

Petition, for revision of an order of the 
Additional Sessions Judge, Gujranwala at 
Sialkot, dated the 25th August 1924, affirm- 
ing that of the Magistrate First Olass, 
Gujranwala, dated the 12th July 1924. 

Mr. M. L. Puri, for the Petitioner. 

The Government Advocate, for the Re- 
spondent. 
. JUDGMENT.—On the night between 

the 6th-7th of May 1924 a burglary was 
committed in the house of Mathra Das 
complainant and some property was stolen. 
Somehow suspicion fell upon the appli- 
cants Qaim Din and Muhammad Din and 
‘their brother Sardara. On information 
being givento the Police it arrived at the 
house belonging to these three brothers 
and their father Ghulam Mohammad, Some 
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property was found in a.dung heap in the 
courtyard of the house and some was 


recovered ‘from kotha: No. 3. All thé 
three brothers and the father Ghulam 
Mohammad were prosecuted. The case 


against Sardara being doubtful he was 
given the benefit of the doubt and was 
acquitted by the Magistrate The petition- 
ers were convicted under s. 457 of the 
Indian Penal Code and sentenced to two 
years’ rigorous imprisonment each. Ghulam 
Mohammad was found guilty under s. 414 
of the Indian Penal Code and was sentenc- 
ed to one yéar’s rigorous imprisonment. | 
On appealthe learned Additional Sessions 
Judge found the case against Ghulam 
Mohammad also to be doubtful and acquit- ` 
ted him. He, however, upheld the con- 
victions of the applicants and maintained 
their sentences. They have come up in 
revision to this Court, 

The following facts have been established 
by the evidence for the prosecution in this 
case :— . 

(1) That some of the stolen property was 
identified by Mathra Das complainant as 
his property. The petitioners did not 
claim the articles recovered as their pro- 
perty. l i 

(2) That some of thestolen property was 
found in the dung heap situated in the 
courtyard of the house and some other 
property was recovered from kotha No, 8. 
ff this finding had stood alone the Courts 
below would not have convicted the peti-. 
tioners, because the house admittedly be- 
longed to all the four persons, namely, the 
three brothers and the father, jointly, and 
it could not be said with certainty as to 
who was in exclusive possession of thestolen 
articles. - There was, however, some evi- 
dence which went to show that the peti- 
tioners were seen soon after the theft car- 
rying away some trunks, etc. This evidence 
in the opinion of the Courts below connect- 
ed the petitioners with the stolen property. - 

The trunks and the bags recovered from 
the house were not, however, identified by 
the witnesses as being those which they 
had seen the petitioners carrying away. 
This evidence, therefore, falls short of 
bringing home to the petitioners the theft of 
the stolen articles. Ihe circumstances no 
doubt raise a great suspicion against the 
petitioners and make it highly probable 
that the things were stolen by them; but 
it cannot be said to be conclusive. Under 
these circumstances, in my opinion, the - 
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that the case has been conclusively proved 
against the petitioners. In any event there 
is some roomfor doubt and the petitioners 
- must be given the benefit of that doubt. 

I accordingly accept the petition for 
revision, set aside the convictions and 
sentences of the petitioners and order that 
they be forthwith released. Qaim Din 


petitioner-is on bail. He shall be discharg- ` 


ed from his bail-bond. y 
Z. K. Petition accepted. 


ALLAHABAD HIGH COURT. 
URIMINAL Reviston No. 453 or 1925, 
August 31, 1925. 

Present :—Mr. Justice Kanhaiya Lal. 
Pandit RAM SARUP—Appiicant 

z VETSUS . 
EMPEROR—Oppostrs PARTY.. 

U. P. Municipalities .Act (II of 1916), ss. 118, 178, 
185, 186, 8307—-Sanetion to erect chabutra—Notice pro- 
hibiting stone brackets to support chabutra, disregard 
- of —Offence : 

Where a sanction to erect a chabutra does not 
limit the discretion of the builder to build it in any 
particularform, it is open tohim to erect stone brackets 
for supporting the new chabutra and his refusal to stop 
the erection of the brackets on a notice being served 
on him under s. 186 of the U.P. Municipalities Act 
does not make him criminally liable. : 

‘Criminal revision from an order of the 
Sessions Judge, Aligarh, dated the 2nd 
June 1925. l M 

Mr. M.A. Aziz, for the Applicant. ` 

The Assistant Government Advocate, for 
- the Crown. ` < $ 

JUDGMENÑT.—The’ applicant Ram 
Sarup applied tothe Municipal Board of 
Hathras to extend his chabutra by two feet 


in an almost triangular line.so as to make 


the new chabutra and the old chabutra 
form a rectangle. He-also mentioned that 
he may be granted permission to put.a 


stone on the drain to serve as a stop for 


getting on to the chabutra, The: map 
attached to: the application explains the 
position and tbe form in which the new 
chabutra ‘was io be built. This sanction 
was granted. Atthe time the application 
for sanction was made, it was not men- 
tioned that the new chabutra would rest 
on stone brackets.. The applicant is now 


being prosecuted for having put up stone | 
brackets to support the new chabutra, for . 


the. construction ° 


+ 


of which the. Municipality 


RAM SARUP V. EMPEROR. 
Courts below were not justified in holding 


[92 I. O. 1926) | 


had already granted its sanction. A-chabutra 
can only rest on earth or on pillars oron ' 
brackets, and as the sanction did. not limit - 
the discretion of Ram Sarup to build it in © 
any particular form, it was open to him to 
erect stone brackets for supporting the new 


_chabutra, The prosecution is wholly un- : 


justified. The construction of the chabutra 
was made with the’sanction of the Muni- 
cipal Board obtained under s. 178 of the~ 
U. P. Municipalities’ Act, II of 1916, and : 
a separate sanction for the erection of . 
stone brackets to support the chabutra was -` 
not needed. The Municipal Board issued `- 
a notice under s. 186 requiring Ram Sarup 
to stop the erection of the stone brackets : 


“but he refused to stop the erection: The 


Trying Magistrate and.the learned Sessions. 
Judge were of opinion that by refusing to” 


stop the erection of the stone brackets he 


had incurred a liability under s. 307 of the - 
Act, but s. 186 read with s. I85 refers to the 
construction made either in contravention | 
of the requirements of s. 178, or in 
contravention of the -written directions 
given by the Board under s. 118 or any by- 
law. There is no by-law pointed out to’ 
us in this case, and there is nothing in 


‘the sanction to forbid the use of stone. 


brackets as supports for the chabutra, The 
learned Sessions’ Judge also observes that 
Ram Sarup had extended his chabutra be- 
yond the size sanctioned by the Board by 6 
inches, but there is no mention of any such 
extension in the notice issued to him by 
the Municipal Board, nor was that one of. 
the ‘grounds taken by the Municipal Board. 
in the Trial Court In fact the contention 
of Ram Sarup is that his chabutra does not ` 
extend beyond 2 feet anywhere, and that, 
matter not having been a part of the origi- , 
nal complaint, it cannot be tried here. 


‘The application is allowed and the convic-' 


tion and sentence passed on the applicant 
are set aside. The fine if realised will ba | 
refunded. : 


N.H. Application allowed. 
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BOMBAY HIGH COURT. 
ORIMINAL APPLICATION FOR REVISION 
No. 76 or 1925. 
June 12, 1925. 
Present:—Mr, Justice Mirza and 
Mr. Justice Percival. 
GULABCHAND RUPJI—Accoszo No. 1— 
APPLICANT : 


versus 
EMPEROR—Opposirs Parry. 

-Criminal Procedure Code (Act V of 1898), s. 195 (c) 
—Document handed up to Judge but not placed on 
file, whether “produced”—Proseeution in respect of 
document—Complaint, whether necessury. 

A decree-holder filed an application for execution 
of his decree. In answer to that application the de- 
fendant produced what purported to be a receipt in 
respect of a certain payment which he alleged he had 
made to the decree-holder and handed up the docu- 
ment tothe Judge. The Judge did not place the 
document on the file on the ground thatthe date it 
bore showed that it was out of time for the purpose 
of evidencing any compromise or payment of the 
decree; and returned the document to the judgment- 
debtor. The judgment-debtor was subsequently pro- 
secuted for an offence under s. 467 of the Penal Code 
in respect of the document: 

Held, that the document had been “produced” in 
Court within the meaning of s. 195 (c) of the Or. P; C. 
and-that a complaint by the Judge was, therefore, 
necessary in order to give jurisdiction to, the Court 
to try the accused for an offence under s. 467 of the 
Penal Code. [p. 428, col. 1.] > 

Criminal application against an order 
of the Resident Magistrate, First Class at 
Nadiad. it 

Mr. H. C. Coyajee (with him Mr. H. M. 

- Chokshi), for the Applicant, 

Mr. S. S. Patkar, Government Pleader, 

for the Orown. i 


: JUDGMENT. 

Mirza, J.—This is an application in 
revision on behalf of the accused against 
an order of the Resident First Class Magis- 
trate, Nadiad, who rejected the accused’s 
application to quash certain cftiminal pro- 
ceedings pending in his Court under ss. 467 
and 109, Indian Penal Code, against the 
accused. 

The contention of the accused is that a 
document in respect of which a charge of 
abetment of forgery is made against him in 
those proceedings was “produced” before 
the Extra First Class Subordinate Judge 
of Surat in the Civil Suit No. 529 of 1922, 
that any prosecution against him in respect 
of such a document can be instituted only 
on a written complaint of the Subordinate 
Judge and admittedly as there is no written 
complaint the- present proceedings are 
irregular and should be quashed, 
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It appears that the accused was the de- 
fendant in Civil Suit No. 529 of 1922. -© The 
plaintiff in that suit had obtained a decree 


in the Extra First 
Judge’s Court for execution of that decree. 
In answer to that darkhast the defendant 
had produced the document in question 
and had handed up the same to the Sub- 
ordinate Judge. That document purported 


against the accused and had filed adarkhast 
Class Subordinate 


to show that the decree had been compro-' 


mised for a payment of Rs. 1,500, The 
Subordinate Judge did not take the docu- 
ment On the file on the ground that the 
date it bore showed that it was out of time 
for the purpose of evidencing any compro- 
mise of the decree. . In doing so the learned 


Subordinate Judge failed to observe the: 


provisions of O. XIII, r. 6, ©. P. O., which 
lays down :— 


“Where a document relied on as evidence - 


by either party is considered by the Court 
to be inadmissible in evidence, there shall 


be endorsed there on the particulars men-’ 


tioned.......... $; 


The learned Subordinate Judge returned 
the document to the Pleader of the accused. 


‘It is now alleged that that document is 


being suppressed by the accused and is, 
therefore, not forthcoming. Under these 
circumstances the question before us to 


decide is whether what happened before’ 


the Subordinate Judge was tantamount to 
the “production” of the document in ques- 
tion within the meaning of s. 195, cl. (c), 
of the Or. P. C. That section provides :-— + 


“195 (1) No Court shall take cognizance’ 


—(c) of any offence described in s. 463 or 
punishable under s, 471, s. 475 or 8,476 of 
the same Code, (Indian Penal Code) when 
such offence is alleged to have been com- 
mitted by a pary to any proceeding in 


‘any Court in respect of a document prc- 


duced or given in evidence in such pro- 
ceeding, except on the complaint in writing 
of such Court, or of some other Court to 
which such Courtis subordinate.” 


Reliance is placed by the learned Counsel . 


for the accused upon O. VII, r. 14, as show- 
ing that production of a document is differ- 


ent from giving the document in evidence | 


O. VTI, r. 14, C. P. C., provides — 
“Where a plaintiff sues upon a document 


in his possession or power, he shall produce. 


it in Court when the plaint is presented, 
and shall at the same time deliver the docu- 


ment or a copy thereof to be filed with the’ 


plaint,” , l : 


y 


. they say, is 
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“Like O. VII, r. 18, O. VII, r.. 14, contem- 
plates that a record of the document or its 
copy should be kept in the Court when it is 
said “to be produced” although it may not 
be, given in evidence. 

Our. attention has been further called to 
Queen-Empress v. Nagindas (1) where a 
Division Bénch of this Court consisting 
of Birdwood and Jardine, JJ., held that 
a document is given in evidence with- 
in the meaning of s. 195, Cr. P. C., when 
it is Handed over. by the person tender- 
ing it, to the. Court though the Court on 
inspection may reject it as evidence, for 
insufficiency of stamp or want of registra- 
tion. This decision was prior tothe date 
of the amendment of the Cr. P, O., whereby 
the words “produced or” have been added. 

Our attention has been further called to 
a decision of the Calcutta High Court in 
Nalini Kanta. Laha v. Anukul Chandra 
Laha. (2). That case decided that where a 
document was called for by a party to.a 
proceeding under s, 145 of the Cr. P. O, 
brought into Court and referred to by his 
Pleader in argument and by the Magistrate 


in his judgment, though he expressly re- - 


frained from any opinion, as to its authen- 
ticity, that the document was “produced” in 
the proceeding within the meaning of s. 195 
(1) (e) of the Code. 

We are further referred to a more recent 
case of our own Division Bench in In re 
Gopal Sidheshvar (3). In that case Chanda- 
värkar and Pratt, JJ., held that s. 195 (e) 


of the Or. P. ©., 1898, applied toa docu- , 


ment which was alleged to be forged 
and was produced ina Oourt of Justice. 
“Production” of a document in Court, 
not the same as “giving 
it in evidence.” A. document produc- 
ed in Court according to this decision 
means. “one which is produced for the pur- 
pose of being tendered in evidence or for 
some, other purposes.” We are of the 
opinion that this interpretation of s. 195 (c) 
ig binding upon us. The circumstances in 
that case were very Similar to the circum- 
stances in the present case. 

In a still more recent judgment in In re 
Bhau Vyankatesh (4) Macleod, C. J., and 
Coyajee, J., have given the same wide inter- 
pretation to the word “produce. 

sp. Or. O. 242. 
S Sted. Cas 490; 440. 1002; 25 O. D. J. 255; 21 


o. W. N. 640; 18 Or. L, J. 522. 
(3) 9 Bom. L. R. 735; @Cr. L. J. 78. 


(4) 91 Ind. Oas. 245; 27 Bom. L. R. 607; 49 B. 608; . 


(1925) A. I R. (B.) 438; 27 Or. L, J. 69, 


—— 
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We, therefore, make the Rule absolute 
and quash the Magistrate's proceedings in 


the matter of the complaint against the. 


applicant. This order, however, will not 
preclude fresh proceedings. being instituted 
after a complaint is made in writing by the 
learned Subordinate. Judge which in. his 
discretion he is competent to do. 
Percival, J.—I agree in regard to the 
legal aspect of the case. I should like to 
add that, while it will be a matter .of. dis- 
eretion for the learned Subordinate Judge 
whether to make a complaint or not, in 
the peculiar circumstances: of, the, case it 
appears that the complaint by the.Subordi- 
nate Judge is rather a formality, owing tothe 
fact that, although the documentjwas techni- 
cally produced in his Court, it was. not 
retained there; and, therefore, the Sub- 
ordinat Judge will probably not-find any- 
thing on his record regarding it.- It is 
even a question whether the document is 
in existence now or not. ‘Fhus, while: on 
technical grounds the complaint by- the 
Sudordinate Judge is necessary, it cannot 
be expected that he will have .any personal 
knowledge of the subject under considera- 
tion. ; 


Z. K. Rule made absolute. 


LAHORE HIGH COURT. -. 
CRIMINAU Revision Case No. 1619 oF 1924, 
January 23, 1925. 
Present:—Mr, Justice Broad way. 
KALLU— ACCUSRP— PRBTITIONER 
VETSUS . A í 
EMPEROR—RESPONDĖNT. 

Criminal Procedure Code (Act V of 1898), s. 480— 
Penal Code (Act XLV of 1869), ss. 179, 198--Witness, 
prosecution of—False answer to question—-Refusal to 
answer question. 3 - 

Where a witness on being asked the name of his 
paternal grandfather, replies that he does not remem- 
ber it, it is not a refusal to answer the question, and the 
witness cannot be proceeded against under s. 179, Penal 


Code, read with s. -480, Or. P. C., although if the 


answer is false, the witness could be prosecuted under 
8.193, Penal Code. [p. 429, col. 1.]. ` A 

Case reported by the District Magistrate, 
Karnal, with his No. 2411-M of 21st Novem- 
ber 1924. Rae; i 

FACTS.—The accused Kallu was a 
witness in a criminal case before. Sardar 
Jai Singh, Magistrate. of the First Glass. In 
cross-examination he .was asked the name 
of his paternal graidfather, His reply was 


2 


. 
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that he did not know. On this the Magis- 
trate taking action under s. 480, Cr. P. O., 
sentenced him to a fine of Rs. 50 under 
s. 179, Indian Penal Code. 

GROUNDS.—Section 179, Indian Penal 
Code, only applies in cases where the accus- 
ed person refuses to answer any question. 
Here the accused did not refuse to answer, 
but gave an answer which the Magistrate 
considered to be wrong. This might have 
come under s. 193, Indian Penal Code. 

The application of s. 179 appears to be 


wrong and the-case is reported for the 


orders of the High Court with the recom- 
mendation that the sentence be reversed. 

The fine has already been paid. 

ORDER.—Kallu son of Data Ram has 
been convicted of an offence under s. 179, 
Indian Penal Code, read with s. 480,- Cr. P. 
C., and has-been sentenced to a fine of 
Rs, 50, or in default to undergo one week's 
simple imprisonment. The learned District 
Magistrate*has reported the case to this 
Court recommending that the conviction be 
sét aside and the fine refunded. 

This recommendation is based on the fact 
that the said Kallu had not committed the 


‘offence of which he has been convicted. It 
. appears that Kallu was being examined as 


a witness and was asked the name of his 
paternal grandfather. To this question he 
applied that he did not remember the name 
of that-gentleman. The learned Magistrate 
treated that as a contempt of Court hold- 
ing that the reply given was “not consistent 
with reason,” and that, therefore, Kallu had 
refused to answer’ the question put to 
him. The learned District Magistrate is 
right in his view that Kallu did not refuse 
to answer the question. Asa matterof fact 
he did give an answer to the question put. 
If the answer wasa false one Kallu com- 
mitted an offence unders, 193, Indian Penal 
Code, He certainly did not render himself 
liable to being dealt with under s. 480, 
Or. P. C. I, therefore, accept the recommen- 
dation of the learned District Magistrate and 
set aside the conviction. The fine must be 
refunded. a 


NEO ` ý Conviction set aside. 
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ALLAHABAD MIGH COURT. 

CRIMINAL Revision No. 648 or 1925. 
` December .14, 1925. 
Present :-—Mr. Justice Daniels, 
Musammat CHAMPA DEVI AND ANOTHER— 
APPLICANTS 
versus 
PIRBHU LAL AND OTHBRS——OPPOSITE 


PARTIES. 

Penal Code (Act XLV of 1860), 3. 499 --Defamation 
—Good faith—Principles applicable—Criminal Pro- 
cedure Code (Act V of 1898), s. 342 (2)—Written state- 
ment by accused—Privilege. 

There isa distinction between criminal and civil 


liability for defamation. Qivil liability isto be deter- . 


mined by the principles of English Law, but criminal 
liability is governed by the provisions of the Penal 
Code and those provisions alone. [p. 430, col. 1.] 

Isuri Prasad Singh v. Umrao Singh, 22 A. 234; A. 
W. N. (1900) 46; 9 Ind. Dee.. (N. s.) 1187, Emperor v. 
Ganga Prasad, 29 A. 685; 4 A. L.J. 605; 6 Cr. L. J. 
197; A. W. N. (1907) 235 and Satis Chandra Chakra- 
barti v. Ram Dayal De, 59 Ind. Cas. 148; 48 O. 388; 
32 O. L.d..94; 24 C. W. N. 982; 22 Cr. L. J. 31, 
relied on. 

A finding that a defamatory statement was made in 
good faith within s. 499, Penal Code, cannot be read - 
into a general statement by the Sessions Judge, that 
the statement was covered by privilege, and that it 
was made not with the intention of doing harm to the 
person defamed but with the object of saving the 
person making it. [p. 430, col. 2.]- : 

The immunity conferred by s. 342 @), Cr. P. ©., does 
not extend to a written statement by the accused. [p. 
430, cols. 1 & 2) 


Criminal revision from an order of the 
Sessions Judge, Bulandshahr, dated the 
8th July 1925. . 

Mr. Nehal Chand, for the Applicants. 

Messrs. Saila Nath Mukerji and Jai 
Kishen Lal, for the Opposite Parties. l 


JUDGMENT. —This is an application 
in revision asking for further inquiry into 
a complaint of defamation under s. 500 of 
the Indian Penal Code which has been dis- 
missed under s. 203 ofthe Cr. P. ©. An 
application was made to the Sessions Judge 
who has rejected it. One Musammat 
Champa Devi filed a complaint charging 
Pirbhu Lal, Basdeo and Banarsi Das with 
offences under ss. 451 and 506 of the Indian 
Penal Code. When asked for their answer 
to the charge they said that they would file 
a written statement. In the course of that 
written statement they made an imputation ` 
of unchastity -against the complainant 
alleging that she had an illegal connection 
with one Piare Lal and that the -case had 
been instituted at the instigation of Piare 
Lalin consequence. That complaint was 
dismissed, and Musammat Champa ' Devi 
and Piare Lal then filed. this complaint of 


“430 


defamation against Pirbhu Lal, Basdeo and 
Banarsi Das. 

The Deputy Magistrate made an inquiry 
under s, 202 of the Cr. P. ©. He then dis- 
missed the complaint partly òn the techni- 
cal ground that the written statement had 
not been formally proved and partly on the 
ground that the defamatory imputation was 
nota “serious, direct, clear and complete 

. imputation” and was not made with the 
intention of harming, or knowledge that it 
was likely to harm, the reputation of the 
complainants. The learned Sessions Judge 
has rightly brushed aside the reasons given 
by the learned Deputy Magistrate. He 
decided the case on the broad ground that a 
statement made by an accused person in a 
written statement filed by him in answer to 

“a criminal prosecution is privileged, and 
that even if the privilege is not absolute it 
covers the present case because the imputa- 
tion was made for the protection of the 
persons making it and not with the inten- 
tion of doing harm to the complainants. 

The learned Judge refers to the decision 
of the Madras High Courtin Potaraju 
Venkata. Reddy v. Emperor (1), in which 
they held that an oral statement made by 
‘an accused person was absolutely privileg- 
ed, but I am not sure that he intends to 
adopt the view taken in this case, otherwise 
he would have hardly remarked below that 
the privilege may not be absolute. The 
view consistently taken by this Court has 
been that there is a distinction between 
‘eriminal and civil liability for defamation, 
Civil liability is to be determined by the 
principles of English Law, but criminal 
‘liability is. governed by the provisions of 
the Indian Penal Code and hy those pro- 
visions alone. This view was taken by Mr. 
Justice Aikman in Isuri Prasad Singh v. 
Umrao Singh (2), and was re-affirmed by a 
Full Bench in Emperor v. Ganga Prasad (3). 
The view taken by this Court has quite 
recently been unanimously approved by a 
Full Bench of five Judges of the Calcutta 
High Court in Satis Chandra Chakrabarti 
y. Ram Dayal De (4). The immunity con- 


(1) 14 Ind Cas 659; 36 M. 216; (1912) M. W. N. 
476; 13 Or. L. J. 275; 11 N. L. T. 416; 23 M. L. J. 
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(2) 22 A. 234; A. W. N. (1900) 46; 9 Ind. Dec. (x. s.) 
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~ (3) 29 A. 685; 4A. L. J. 605; 6 Or. L. J. 197; A. W. 
N. (1907) 235, 

(4) 59 Ind. Oas, 143; 48 O, 388; 32 O. L. J. 94; 24 0. 
W.R, 982; 22 Gr. L. J. 3L 
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ferred by s. {842 (2) does not extend to a 
written statement. 

I entirely concur with the Sessions Judge 
in finding that in the cirumstances of this 
case the statement was made for the- pro- 
tection of the interests of the persons 
making it. The statement was undoubtedly 
a defamatory statement which the parties 
making it must have known to be likely to 
harm the reputation of the complainants. 
The only further question is whether the 
imputation was madein good faith within 
the meaning of ninth Exception to s. 499, 
If there had been a definite finding of the 
Court below that the imputation was made 
in good faith I would have unhesitatingly 
refused to interfere, but I cannot read any 
such finding into the general statement of 
the learned Sessions Judge that the case is 
covered by privilege and that the statement 
was not made with the intention of doing 
harm to the applicants but with the object 
of saving the persons making it. Indeed 
on the materials on the record I do not see 
how it would have been possible for the 
Courts to arrive at any such finding. No 
notice had been issued to the accused and 
all that the Deputy Magistrate had -before 
him was the statements of the complainants 
and the statements of their witnesses called 
under s. 202. I, therefore, accept this 
revision and direct further inquiry to be 
made into the complaint. 

N, H. Revision accepted. 


RANGOON HIGH COURT. 
ORIMINA APPEAL No. 1243 or 1924. 

: January 5, 1925, 

Present :—Sir Sydney Robinson., Kr., 
Chief Justice, and Mr. Mr. Justice Cunliffe. 
NGA WA GYLAND OTHERS— APPELLANTS 
VETSUS 
EMPEROR—OprosITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 193, 
839, 532--Approver, prosecution of— Commitment to 
Sessions—Certificate of Public Prosecutor, absence of 
—-Certificate supplied at .trial—Irregularity—Ap- 
ee failing to adhere to confession, whether proof 
of gurit. 

Accused and two others were arrested on charges of 
kidnapping and murder. Accused was tendered a 
pardon which he accepted and he was examined as a 
witness at the trial of the other two accused. On 
the conclusion of that trial the Magistrate ordered 
the Police to prosecute the accused of the original 
offence and the accused was sent before a Magistrate 
who committed him to the Sessions Court on charges 


(99 I, 0. 1926) 
of kidnapping and murder. On the case coming up 
for trial, the Sessions Judge noticed the absence of the 
certificate from the Public Prosecutor required by 
s. 339 of the Cr. P. ©. The trial was adjourned and 
on the adjourned date a certificate was filed by the 
Public Prosecutor and was accepted by the Sessions 
-Judge and the trial proceeded and the accused was 
eventually convicted: ` . . 

Held, that the proceedings before the Magistrate 


who made the commitment were merely an enquiry 


and were not atrial within the meaning of s. 339 of 
the Cr. P. O., and that it was open to the Sessions 
Judge to accept the commitment made by the Magis- 
trate even if it was irregular and that the provisions 
of s. 339 having been complied with before the trial 


-commenced the trial was in order. [p. 431, col. 2; 


p. 432, col. 1,] 
In re Sessions Judge of Tanjore, 51 Ind. Cas. 674; 


35 M. L. J. 259; 20 Or. L. J. 514, Queen-Emopress v, 


Morton, 9 B. 288; 5 Ind. Dec. (N. s.) 192, Queen-Hmpress 
v. Bal Gangadhar, 22 B. 112; 11 Ind. Dee. (x. s.) 656, 
Dilan Singh v. Emperor, 17 Ind. Cas. 570; 40 ©. 360; 
13 Or. L. J. 826, Barindra Kumar Ghose v. Emperor, 
7 Ind. Cas. 359; 37 ©. 467; 14 ©. W. N. 1114; 11 Or. 
L. J. 453, Emperor v. Bhimaji Venkaji Nadgir, 44 


‘Ind. Cas. 454; 42 B. 172; 20 Bom. L. R. 89; 19 Cr. L. 


J. 342 and Queen-E-mpress v. Abbi Reddi, 17 M. 402; 4 


JM. L. J. 196; 2 Weir 704; 6 Ind. Dec. (x. 8.) 279, re- 


‘ferred to. 
Where an approver ig put on trial for the original 


“ offence, the mere fact that he has not adhered to his 


confession should not lead to the conclusion that he 
has failed to comply with the condition on which the 


` pardon was granted to him. False confessions, wrong- 
“fully extorted or induced are not unknown and no 


man must be led to adhere toa false confession for 


| fear of his pardon being forfeited. [p. 432, col. 2.] 


Criminal appeal from an order of the 


‘Sessions Judge, Tharrawaddy, in Sessions 


_ Trial No. 26 of 1924. 


JUDGMENT. 
Robinson, C. J.—The appellant, Nga 


“Wa Gyi, and two others were arrested on 


charges of kidnapping and murder. Nga 
Wa Gyi was tendered a pardon, which he 


- accepted, and he was examined as a witness 
“at the trial of the other two accused. On 
“the conclusion of that, trial the District 


‘also overlooked those provisions. 


Magistrate ordered the Police to prosecute 


‘him of the original offence. He overlooked 
-the provisions of s, 339 of the Cr. P. C. The 
accused went before a Magistrate, who 
The 
Magistrate committed Nga Wa Gyi to the 
Court of Session on charges of murder, etc. 


. On the case coming up for trial, the learned 
` Sessions Judge noticed the absence of thé 
: certificate from the Public Prosecutor. The 
- Public Prosecutor desired time to see if he 
. could make the necessary certification, and 


the trial was accordingly adjourned. On 
the adjourned date, a certificate was filed 
and accepted by the learned Sessions Judge, 


_ and the trial proceeded ; in other words, 


the learned Seesions Judge accepted the 
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commitment ás an irregular commitment 


in exercise of the powers conferred by 
s. 532 of the Code. He convicted Nga Wa 


-Gyi under s, 365, and sentenced him to 


seven years’ rigorous imprisonment., Nga 
Wa Gyi has appealed, and. the question, 
whether the Commitment is illegal, having - 
been made without a certificate, has been 
referred to a Bench. 

The authorities naturally refer to cases 
concerned with the absence of sanctions 
that were required by the old Code, but 
tue principles governing the matter are 
much the same although it would not 
necessarily follow .that the absence of a 
Public Prosecutor's certificate, under s. 339, 
is as fatal a defect as the absence of a 
sanction. i 

In the first place, it must be pointed 
out that, what s. 339 lays down is that 
where a person who has been tendered a 
pardon and the Public Prosecutor certifies 
that he has, either by wilfully concealing 
something essential or by giving false 
evidence not complied with the condition 
on which the pardon was given, such person 
may be tried for the offence, in respect of 
which the pardon wasso tendered. In the 
case ofsanctions under the old Code, the 
provision was that no Court should ‘take 
cognisance, and, incases under the Arms 
Act, it was laid down that no proceedings 
may be instituted without certain sanction, 

In the next place, it is to be noted that 
proceedings before a Committing Magistrate 
fall under Ch. XVII of the Code which 
deals with the enquiry into cases triable 
by aCourt of Sessiun. The charge in the 
present case was one which was exclusively 
triable by a Court of Session, and the 
Magistrate, making the enquiry, was doing 
so only with a view to committal, and not 
with a view to’ trial by himself, though he 
could, no doubt, have found the accused 
guilty only of an offence triable by himself, 
or have discharged him. ` 

In a case referred to the High Court at 
Madras In re Sessions Judge of Tanjore (1); 
it was pointed out that an enquiry before 
a Magistrate is not a trial, the trial itself 
taking place before the Sessions Judge at 
a later stage. This is important, for the 
certificate of the Public Prosecutor is only 
required for the trial of a person who has 
accepted the tender of the pardon, 

Coming now to the authorities in reference 


(D 51DA. Cas, 674; 35M, L.J. 259; 20 Cr. Le J, 
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to cases of sanction, the first case that I 
will refer to is of Queen-Eempress v. Morton 
(2). There a magisterial enquiry was held 
without the previous sanction required by 
s. 197 of the Code of 1882, and it was held 
that proceedings were irregular and without 
jurisdiction and that the sanction subse- 
quently obtained was of no effect; but it was 
further held that the Judge presiding at 
the Sessions had nevertheless power in his 
discretion to accept the commitment and to 
proceed with the trial of the prisoner under 
the provisions of 8.532. That case was 
followed in the case of Queen-Eimpress v. 
Bal Gangadhar Tilak (8). 

Again in Dilan Singh v. Emperor (4), it 
was held that a conviction by a Court of 
Session cannot be set aside simply on the 
ground of defect in the initiation -of pro- 
ceedings in the commitment Court, or on 
the ground of some irregularity in the 

. commitment proceedings, more especially 
when that point was not raised in the lower 
Court, and it was held that s. 632 would cure 
such a defect. Morton's case (2) was again 
{ollowed. No reference, however, was made 
to an earlier decision of the same Court in 


Barindra Kumar Ghose v. Emperor (5), in’ 


- which it was held that there being no 
complaint under s. 121 of the Penal Code, 
authorised by the Local Government, or in 
fact preferred, the Magistrate had no power 
to commit thereunder, and that the defect 
was not cured by a subsequent order 
obtained while the case was before the 
Sessions Court. It was further held that 
s. 532 did -not cure the defect. That, 

- however, was a case of an order under s. 196 
of the Code, and, in the complaint that was 
filed, a number of sections were actually 
specified, but s. 121 was not amongst them. 
The case can, therefore, I think, be dis- 
tinguished. g : 

There is one other case, viz., Emperor v. 
Bhimaji Venkaji Nadgir (6). The enquiry 
into the case was instituted and the whole 
of the evidence was taken in the absence 
of sanction to prosecute. The Magistrate 


committed the case to the Sessions Court ` 


and the Sessions Judge referred the case 
to the High Court, as he was of opinion 
that the commitment was illegal, It was 

2) 9 B. 288; 5 Ind. Dee. (x. s.) 192. 

9 33 B. 112; 11 Ind. Dec. (N 8.) 656. 

(4) 17 Ind. Cas. 570; 40 O. 360; 13 Cr. L. J. 826. 

(5) 7 Ind. Cas. 359; 37 C. 467; 14 O. W. N. 1114; 11 


~L. J. 453. 
Gou Ind. Cas. 454; 42 B. 172; 20 Bom. L. R. 89; 19 
4 i 4 - 
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held that, owing to the absence of sanction 
the whole of the proceedings before the 
Magistrate were without jurisdiction and 
The Sessions Judge did ` 
not accept the commitment. ef 
By s. 193 of the Code itis laid down that 


“no Court of Session shall take cognisance 


of any offence asa Court of original juris- 
diction unless the case has been committed 
toit by a Magistrate duly empowered in 
that behalf. In this case, the Magistrate 
was, in my opinion, duly empowered to 
commit it. The proceedings before him 
were merely an enquiry and what is for- 
bidden by the provisions of s. 339 is the 
trial of the accused which, in this particular 
case, had to be a trial by a Court of Session 
as a Court of original jurisdiction.’ Even 
inthe case of a Magistrate, who commits 
for trial by a. Sessions Court, the fact that 
hehad no territorial jurisdiction over the 
place where the alleged offence was com- 
mitted has been held to be no ground for 
the Court, to which the commitment was 
made, quashing the commitment under 
s. 532, the accused not having been injured 
thereby. And in that case, objection was - 
taken before commitment. See Queen- 
Empress v. Abbi Reddi (7). Having regard 
to the weight of authority and to.the word- 
ingof s. 339, I am ofopinion, that it was 
open to the Sessions Judge, in this case, 
to accept the commitment evenif it was 
irregular. Before the trial began, the 
provisions of s. 339 had been complied 
with, and the trial was in order, The 
proceedings before the Magistrate were 
not, therefore, in my opinion, totally invalid 
and there is no ground for setting aside 
the proceedings on this ground, more 
particularly, as no objection had been 
taken cither before the Magistrate or before - 
the Sessions Court even after the point 
was brought prominently to notice. 

It is not right thatthe mere fact that a 
confession has been made should lead to 


-the conelusion that if withdrawn the man 


must be held to have failed to comply 

with the condition on which it was granted, 

False confessions wrongfully extorted or 

induced are not unknown and no man 

should be led to adhere to a false confes-. 

sion for fear of having his pardon forfeited, 
F * * 


Cunliffe, J.—I concur. 
Z. K. Order accordingly. 


(7) 17M. 402; 4 M. L J.196; 2 Weir 704; 6 
Dee. (x. s.) 279, wg 
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SIND JUDICIAL COMMIS- 
` SIONER’S COURT. 
URIMINAL APPjaL No, 105 of 1924. 
November 27, 1924. 
Present:—Mr. Kennedy, J. C., and 
Mr. Rupchand Bilaram, A. J.C. 
F. ©. WOODWARD—<AccuszEp—APPELLANT 
VETSUS 
EMPEROR— OPPONENT. 

Penal Code (Act XLV of 1860), ss. 804-A, 387, 838, 465, 
471—-Criminal Procedure Code (Act V of 1898), s. 239 
~—Aceident causing loss of life and injury to person— 
Neglect’ of duty—Forgery committed by accused to 
screen himself from criminal liability and to continue 
in employment—J oinder of charges—‘‘Same transaction, 
meaning of—Contributory negligence, plea of, whether 

~ relevant. : 

In a prosecution under ss. 304-A, 337 and 338 of the 
Penal Code the accused cannot claim the benefit of an 
error of judgment when he has exercised no judgment 
at all, [p. 437, col. 1.] 

The expression “gross neglect” finds no place in the 
Criminal Law of India. That law does not render 

“a mere casual inadvertance of duty criminal, but such 
neglect of duty as either directly results in loss of 
life or injury to person or such neglect as endangers 
life or property. [p. 437, col. 2.] 

Where a person is charged with the offence of caus- 

ing loss of life by a negligent omission it is not open 
to him to rely on the plea of contributory negligence 
which is distinctly recognized in the Law of Torts but 
finds no place in an indictment for criminal negli- 
gence. In sucha case the question is what was the 
proximate cause of the accident. [p. 438, col. 1.] 

The areaa of facts covered by the expression “same 
transaction” used in s. 235 .of the Cr. P. ©. varies 
with the circumstances of each case. The real and 
substantial test for determining whether’ several 
offences are so connected together as to form one trans- 
action depends upon whether they are so related toge- 
ther in point of purpose or ag cause and effect or as 
principal or subsidiary acts as to constitute one con- 
tinuous action. [ibid.] 


, It was the duty of the accused to make a periodical 
Inspection of certain boilers in order to see that the 
boilers were in a fit condition to be worked. One of 
the boilers exploded and caused loss of life and injury 
to parson, ths azsident being dus to the fact that 
the crown stays of the boiler were badly corroded, 
some of them having disappeared altogether. If the 
accused had carried: out his duty of inspecting the 
boiler from time to time all possibility of the accident 
would have been avoided. During a departmental 
enquiry into the cause of the accident the accused 
pea a Dak Despatch Book in order to prove that 
e had submitted periodical reports of his inspection 
of the boiler to his superior officer. He also relied on 
certain entries made by him in a-private book to show 
that he had reported on the condition ofthe crown 
stays. The entries in the Dak Despatch Book and the 
private book produced by the accused were suspected 
to be forged and the accused was put on his trial on 
three different charges, (1) under ss. 301-A, 337 and 
338 tor neglect of duty resulting in the bursting of the 
_ boiler and causing loss of life and injury to person, 
(2) under ss. 465, 471 or in the alternative under 
s, 193 of the Penal Code for having forged entries in 
his private book with the object of inducing the officer 
who washolding an enquiry to form an erroneous 
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cpinion and (3) under s. 477-A of the Penal Code fcr 
falsifying Dak Despatch Book. He was convicted 
under the first and second heads but was acquitted on 
the third ; i gg 

Held, (1) that the neglect of the accused resulting in 
the bursting of the boiler and the subsequent forgeries 
with the object of screening himself from criminal 
liability and in order that he might be retained in his 
employment were part of the same transaction within 
the meaning of & 235 of the Cr. P. C., and that there 
was consequently no misjoinder of charges; [p. 438, 
col. 2.1 

(2) that the bursting of the boiler being due to the 
neglect of duty of the accused and that the accused 
having forged the entries in the private book with the 
object of being retained in employment his conviction 
on the first and second charges was justified. [p. 438, 
col. 1.] 


Criminal appeal against a decision-of the 
Sessions Judge, Sukkur. h 

Mr. Fatehchand Assudomal, forathe Ap- 
pellant. : 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 


JUDGMENT.—On 23rd February 1924 
at about 4-40 r. m. a serious Railway acci-’ 
dent occurred while the 100 Down Goods 
Train was passing over a bridge on the 
down line between Mahesar-and Pano Akil 
Stations on the North-Western Railway 
line. The boiler of the locomotive engine 
was blown off the frame and implanted at 
the 14th pier of the bridge damaging the 
pier and the embankment close by, the 
frame of the engine was lifted off the rails 
and thrown down in the nulla between 
piers Nos. 8 and 9, the spans of the bridge 
between piers Nos.7 and 9 were smashed 
and the space in between piled with a 
jumbled mass of waggons, The engine 
driver had been terribly burnt and before 
he died, all that hecould say was “I know 
only about the falling.” The two firemen 
who were on the engine were found dead. 
Five coolies of the contractor, who were 
scrapping the paint of the girders of the 
bridge, were found dead and eight other 
coolies injured. These coolies were doing 
their work sitting on planks swung by cords 
from the bridge, and were overwhelmed by 
the falling waggons. 

The inquiry held immediately thereafter 
by the Senior Inspector of the Railway 
disclosed that the accident was due to the 
unsafe condition of the boiler of this engine. 
The crown stays of the boiler were badly 
corroded and some of them completely 
gone. The crown plate had been ripped 
open, causing an explosion in the fire-box, 
with the result that the boiler had blown’ 
off. The engine was of the “H. .B.” class 
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bearing No. 1591, the number of its boiler 
being 121. It was one of the eighty engines 
housed at the Rohri Shed and had been 
sent out for work on the previous day to 
Khanpur. -After the usual rest at Khanpur 
for about six hours it was returning to 
Rohri with another load. 

The appellant was then employed as a 

‘ European boiler-maker at the Rohri Shed. 
It was his duty to have periodical inspec- 
tion of the boilers of the engines housed at 
Rohri. At the inquiry he produced a Dak 
Despatch Book similar to an ordinary peon’s 

“delivery book to prove that he had submit- 
ted the periodical reports of his inspection 
through the Foreman of his shed to the 


. District Loco Superintendent, and further - 


- relied on certain entries made by him in 

_ a private book to show that he had reported 
on the crown stays of-this engine not being 
perfect. The entries in the Dak Despatch 
Book were believed to be forged, and the 
` appellant was put on his trial on three 
different charges: 

(1) Under ss. 304-A, 337 and 338, Indian 
Penal Code, for neglect of his duty in not 
complying with rr. 42-and 49 of the Rules 
` and Regulations of the Locomotive Depart- 

ment made under Act 1X of 1890, resulting 

in the bursting of the boiler and causing 
loss of five lives andinjury to eight other 
persons. 

(2) Under ss. 465 and 471, or in the 
alternative under s. 193, Indian Penal Code, 
for having forged entries with the object 
of inducing the Senior Government Ins- 
pector who was holding am inquiry intend- 
ing that such forged entries might cause 
him to form an erroneous opinion. 

(3) Under s.477-A, Indian Penal Code, for 
falsifying the Dak Despatch Book. 

He has been convicted and sentenced to 
six months’ simple imprisonment on the 
first count, to one month’s simple imprison- 
ment under ss. 465 and 471, Indian Penal 

. Code, on the second count, and acquitted 
-on the third count. He has appealed 
against his conviction. A notice has also 
been issued to him to show cause why the 
“ sentences inflicted on him should not be 
enhanced. 

We have no hesitation in holding that 
the proximate cause of this terrible accident 
was the bursting of the boiler on’ account 
of the corroded stays: giving way and the 
crown plate being ripped open. The 
- evidence of the experts who examined the 
.ecene of occurrence immediatly after the 
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accident shows that the -boiler was blown 
off the chassis of the engine at pier No. 7 
when the,engine was running on the 
rails. There were marks of sludge on 
the top of pier No. 7, on the face of 
that pier between the girders on the ground, 
and at the base of pier No. 6 and also on 
some sleepers that were blown down through 
the bridge. The marks of-this sludge 
were inconsistent with the sludge which 
passes from the blow off cock which was 
only to the right side of the engine and 
were consistent with the theory that the 
sludge was dropped from the boiler when it 
was bodily lifted by the explosion. 

The sleepers were blown forcibly down- 
wards between the rails leaving their ends 
undisturbed, due evidently to three or four 
tons of metal and live coal crushing down 
through the sleepers. A number of bridge 
timbers immediately before pier No. 7 and 
on the side of it facing pier No. 6 had been 
completely shattered between the inner 
flangs of the top girders. 

The boiler of the engine had received . 
a violent dent on the front upper portion 
which was originally flat which showed 
that it had turned somersault over on its 
head and had again come down the right 
way up and facing in the same direction 
as before. It was lying almost in front of 
the train about eighty yards away from 
the place where it first left the chassis. 
The rear part of the boiler and the barrel 
are less-strongly fastened down than the 
smoke-box in front, and the rear part of 
the boiler naturally blew up first. If the 
boiler had blown off after the chassis had 
fallen off the rails or into the nulla, it is 
least likely that the boiler would be 
implanted on the bridge just in front of the 
train on the down line or would receive the 
dent on the front upper portion of the 


| boiler. 


The place where the chassis was found 
lying in the nulla showed that it had been 
thrown off.the rail after the boiler had 
burst and had been pushed further up to 
pillar No. 9 where it was imbedded in the 
nulla. There are also other indicia, for 
instance the discovery of the smoke-box 
door, near pier No.7, which seems to have 
dropped out when the rear part of the 
boiler had been lifted up. 

Added to it was the state of the crown 
plate and the crown stays. The flat top 
plate on the firebox, which is of copper, 
is stayed tothe crown plate of the boiler 
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by stays 192 in number. Each of these 
stays has a nut at the end. These stays 
“are liable to be corroded with heat and 
water and galvanic action of the copper 
and iron. The place of corrosion of a stay 
is just above the firebox crown. If a 
sufficient number of stays are corroded the 
top of the firebox is liable to collapse 
under steam pressure. A new stay is about 
1” in thickness. 
‘boiler by the Railway experts disclosed 
that out of the 192 crown stays ten were 
completely gone and except a few stays, 
‘towards the front of the boiler, the rest 
were badly corroded and the average 
thickness of the stays reduced to about 
5th of an inch, and the crown plate had 
ripped open under pressure of steam, the 
corroded stays having been broken by the 
pressure. ar 
There was no other ostensible cause of 
the accident. The line between the two 
‘stations is a main line subject to constant 
‘traffic both up and down. ‘The coolies 
working on the bridge fonnd ‘no obstacle 
being placedon the line to cause a derail- 
ment, and the accident occurred in broad 
day-light. There is also the evidence 
‘of three coolies who were sheltered under 
trolly refuge on pier No. 5 who speak to the 
‘explosion and the shooting out of the sludge 
as the first thing that occurred, and have 
been believed astrue witnesses by the learn- 
ed Sessions Judge. 
' The expert evidence further shows that 
the minimum average thickness of the stays 
for purposes of safety should not be less 
than sth of an inch, and according to 
Welsh Foreman, Boiler-maker, Karachi, Ex. 
18, it was very dangerous to send out for work 
‘the engine with its crown stays so badly 
‘corroded, and according to Brooks Fore- 
man, Boiler-maker, Lahore, Ex. 16 the 
boiler in that state was unsafe for work. 
There can be also no doubt that it was a 
part of the duty of the appellant to exa- 
mine the crown stays periodically, at least 
once every three «months. 
‘The crown stays require watching as they 
are liableto corrosion. There are nine plug 
holes provided for inspection, five of the 
‘plugs being in the top plate of the fire-box 
and so situated as torender the examination 
_ of the outer rows easily observable from the 

‘plug holes. These outer rows corrode the 
quickest. At least two stays can be exa- 
mined through each hole and those so exa- 
mined serve as an index to the condition of 
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the rows to which they belong. Stays com 
monly become encrusted and require to be 
cleaned with a chisel to remove the encrus-’ 
tation and corroded portions to see how 
deep the corrosion has progressed. The 
thickness of the stays is judged by the use 
of the chisel through one of the holes and 
by introducing alight through another hole ' 
to observe the result of chiselling, This part 
of the work is the duty ofan experienced 
European boiler-maker like the appellant 
and not of any of the subordinates working 
under him, 

Rule 49 of the rules requires the European 
boiler-makers to carry out the quarterly exa- 
mination of the rnnning engines; and one 
of the chief things which requires examina- 
tion is the crown and side water stays which 
are liable to corrosion. 

The appellant was aware that the water 
at Rohri was likely to canse greater corrosion 
than ordinary water. His special attention 
had been drawn to the effect of criminal 
neglect of examining stays by Ex. 71, dated 
18th December 1923, which was issued in ` 
consequence of another boiler having been 
sent toa workshop witha majority of the 
crown stays badly corroded, and showing 
that the European boiler-makers who were 
supposed to have examined the engines 
had neglected to examine the stays and for 
which they were punished. This circular 
is signed by the appellant and requireshim 
to have a proper examination of boilers. 
| The statement of the appellant before the 
inquiry officer shows that the appellant was 
aware of the importance of the stays, his 
duty to periodically examine them, and thé 
serious danger resulting from the stays 
giving way. He admits that in 1905 a boiler 
of an engine on the Great Eastern Railway 
was blown off the chassis while the engine 
was running, on account of the side water 
stays giving way and causing the explosion 
the boiler in that case having blown off on ` 
one side owing to the greater pressure on 
that side. Tne appellant further admits 
that it was a part of his duty to immediate- 
ly report to the District Loco. Superintend- 
ent, if he founda boiler of any engine to 
be unsafe for work and to stop the engine 
from running, pending instructions from 
the District Loco. Superintendent. The 
appellant is an experienced boiler-maker of 
over sixteen years standing and was fully 
cognizant of the serious danger to life and 
property in permitting an unsafe boiler tq 
work, 


+ 


clerk 
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The expert evidence further proves that 


the crown stays of this boiler wereso badly 


encrusted and corroded that it was not 
likely that the appellant could have remov- 
ed the encrustation or examined the stays 
for a period of nine to twelve months. 

This evidence findsample supportin the 
conduct of the appellant in attempting to 
create evidence atthe inquiry to show that 
he had examined the boiler every three 


. months and had submitted his quarterly 


‘report of inspection. He produced, a 
Dak Despatch Book, Ex. 87, with certain 


_ interpolations to prove that the quarter- 


ly reports were delivered to the head 
of the Foreman who had signed 
for them in the book. He further relied 
on certain entries made by him in his 
private book, Ex. 88, which recited inter 


‘alia that he had examined the boiler of 


this engine on 15th January 1924 and 
found “the crown bolts badly encrusted, 
patches leaking and‘to be watched and the 


“tubes as far as they could be seen ina good 


‘eondition.” The object of producing these 


' books was evidently to lead the Inspector 


to believe in the first place that.the 
appellant had discharged his duties pro- 
perly and that his failure to stop the boiler 
‘from working at most amounted to an error 
.of judgment and not to neglect of duty. 

` The story of his having submitted quarter- 
‘ly reports is false. None of the Shed 
office or the District Loco. Superintendent's 
office remember having seen the reports nor 
does Spiers, the Assistant Loco, Superintend- 
ent, or Brock, the District Loco. Super- 
‘intendeat, remember having received them. 
‘The life history of the boilerin the life re- 
gister kept in the District Loco. Superintend- 
ents office has not been written up, and 
no office copies of the reports have been 
produced by the appellant, though it is 


‘ usual to make out the reports in duplicate 


and to retain one as an office copy. The 

Dak Despatch Book, Ex. 87, shows distinct 

signs of interpolations and manipulations. 

It would be sufficient to refer to the last 

entry of the despatch of the last quarterly 

report. It reads as follows:— . , - 
5. Report 137 T. 

28-1-24 returned on | Signature`of 
date 30-1-24 and Head Clerk, 
quarterly Boiler : 

report. 


` The words “and quarterly Boiler reports” 
are a clear interpolation. We think that 


Head 
Olerk 


> 
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the learned Judge was right in holding 
that the different entries in this book, show- 
ing thatthe appellant had despatched re- 


. ports for the'different quarters from Novem- 


ber 1922, were manipulated. The private 
book, Ex. 88, could not possibly have form- 
ed the basis for the appellantto make out 
his. quarterly report. It does not contain 


; notes of inspection of several engines which 


were housed in the same Shed during the 
period, though this book purports to have 
been kept from the time of the appellaut’s 
transfer to the Rohri Shed upto the time 
of the accident. It would appear that when 
the appellant was off and on required to 
carry out Shed repairs to any boiler or to 
re-place worn out parts he made notes of it 
in this book. Itis not at all a book main- 
tained as a substitute for the office copies 
of the quarterly report. He has availed of 


sit to prove that he carried out the quarter- 


ly inspection of the hoiler in question. by 


-making certain additions about the state 
of this boilerjand the dates on which hejex- 
„amined it. 


The notes in Ex. 88 do not 
however prove that the appellant carried 
out quarterly inspection of the boilers in 


-his charge or that he submitted the quarter- 
ly reports. The learned Sessions Judge 
-has rightly pointed out that after the 
accident the appellant was in a dilemma. 
-If he said that he had noted in the report 


the boiler as safein January, the state of- 
the boiler would show that his report was 
incorrect, and if he said that he had noted 
the boiler to be unsafe, he would have to 


‘explain why he did not despatch an urgent 


memo to the District Loco. Superintendent, 
and stop the boiler from working. He there-~ 
fore, fabricated an evasive entry in this 
-book Ex. 88: “Grown bolts badly encrust- 
ed, patches leaking, to be watched, tubes 
good asfaras can be seen.” The appel- 
lant was himself uncertain as tothe effect 
of this entry and when questioned by Mr. 
Brock he said that he had sent a memo 
stopping the engine, thereby showing that 
-he considered the boiler unsafe, though no 
such memo, could be traced, and when 
questioned by the Senior Government In- 
spector he told him that,he considered the 
boiler safe. If this entry be true, and the 
appellant really found that the bolts were 
badly encrusted and patches leaking and to ` 
be watched, there was a greater obligation 
on him to examine thoroughly the crown 
‘stays andalso to watch the state of the 
boiler each time the engine was sent out 
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of the Shed. There is nothing in his notes 
to:show that he did either. 
We areof opinion that the appellant’s 


action in manipulating Exs. 87 and 88 was ` 


most foolish and ill-advised. 

Mr. Fatehchand, the learned Pleader, for 
the appellant has urged that the conduct 
of the appellant innot stopping the boiler 
from work, is consistent with his having 
committed: an error of judgment. 


In support of this plea it is urged that. 


itis a matter of opinion if the minimum 
thickness of crown stays for safety should 
be,ysth of an inch or less, and that even 
if the thickness of the stays were only 
qth of an inch, they. would be able to 
bear the maximum’ pressure of steam. As 
the stays were of an average thickness of 
igih of an inch the act of the appellant 
in .not stopping the engine from work was 
an error of judgment. i 

There may have been some force in this 
argument if the appellant had removed the 
encrustations and cleaned the stays. He 
cannot claim the benefit ofan error of judg- 
ment when he exercised none. Againitis 
to be observed that,if all the stays were 
of the uniform thickness of 4th of an inch, 
they could withstand the pressure of steam. 
It does not follow that stays of less than 
qeth of an inch would be able to bear 
the same pressure when some of the stays 
were completely gone, and ‘others reduced 
to less than th ofan inch. The front 
ten stays afforded a fair index to the appel- 
lant asto the condition of the stays in the 
back rows, and as these ten stays were com- 
pletely gone, it is difficult to believe that 
if the appellant had applied his mind to 
it, he could have fallen into .any error of 
judgment. 


The second contention raised by Mr. 
Fatehchand is that the dereliction of duty, 
if any, was not so gross as to make it 
culpable, and has relied on certain Eng- 
lish rulings in support of his contention. 
These rulings which are based on the Eng- 
lish Common Law have very little bearing 
on the codified law in force here and should 
be applied with some caution. Under the 
Common Law whether a dereliction of duty 
in any particular caseis criminal or not is 
a question of fact in each case. As 
said by Lord Blackburn in R. Eyre (1) 
““‘eriminal negligence’ is a phrase con- 
stantly used in criminal cases, but the 


(1) Finlason's Report 57, 


Slew et bs ub tie 
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amount of negligence that would make a 
man so responsible cannotzbe defined. It 
is not a little failure in duty that would 
make him criminally responsible. A ‘great 
failure of duty undoubtedly would. The 


. lino between the two is hard to define and 
-must be left to a very great extent in each 


individual case to the common sense of the 
Jury whether or not the degree of failure 
of duty is criminal.” . 

So far as the facts of this case go, there 
can be no doubt that the ‘appellant is not 
guilty of a little failure of duty, but a 
great failure for over a long period of the 
very duty with which he was particularly 
entrusted, for it isin evidence that stays 
could not have got corroded and reduced 
to that thickness in the course of two or 
three months, and he failed to perform this 
duty notwithstanding his special attention 
being drawn by the circular of December 
1923 to the importance of the stays being 
examined periodically and his personal 
knowledge of a boiler having burst in 
consequence of the side stays giving way. 
This dereliction of duty is as gross as it 
could possibly be. The expression “ gross 
neglect’ however finds no place in the 
Indian Criminal Codes and there is no 
occasion or reason for introducing it here. 
The codified Criminal Law of India does not 
render a mere casual inadvertance to duty 
criminal, but such neglect of duty as either 


. directly results in loss of life or injury to 


person (ss. 304-A, 337 and 338, Indian Penal 
Code, and in certain special cases) or such 
neglect as endangers life or property (ss. 279 
to 289, Indian Penal Code, ss.°102 and 
128 of the Indian Railways Act). In the 
present case the neglect of duty has direct- 
ly resulted in loss of life. 

Mr. Fatehchand has further contended 
that the cause of this accident is consistent 
with the engine driver having put on the 
brakes too suddenly or negligently thereby 
causing a greater steam pressure on the 
boiler, and that the immediate cause of the 
accident was the act of the engine-driver. 

He has urged that as the engine was 
drawing a load, there was less pressure on 
the stays and less chance of the crown 
plate giving way at that time unless a 
sudden attempt had been made to stop 
the engine. There is nothing to show that 
the crown plate may not have yielded to 
pressure of steam while the engine was 
moving. .Even assuming that the engine- 
driver saw. .some person ahead and attempt- 


438 


ed to slow downthe engine or stop the 
train, andin so doing contributed in part 
to the accident, this is no defenceto the 
charge. The proximate cause of the ac- 
cident, however, is not the sudden stopping 
of the train for it is expected that the boiler 
of a locomotive should be strong enough to 
withstand such strain, but the weakness of 
the stays. It is also not open to the appel- 
lant to rely on the plea of contributory 
negligence which has a distinct and re- 
cognised place in the Law of Torts, but finds 
no place in an indictment for criminal 
negligence, We are of the opinion that the 
appellant has been rightly convicted on the 
first count, 

Though the cbject of the appellant to 
manipulate Ex. 57 was mainly intended to 
screen himself from criminal liability for 
neglect of duty, he stood to gain by it, if 
he could convince the Senior Inspector 
that the entries in Ex. 67 were true. As 
pointed out by the learned Sessions Judge 
he would have been permitted to continue 
in service, though he was unfit for it. 
There is also evidence to show that he used 
Ex. 87. We are of opinion that he has been 
righuy convicted on the second count as 
well, 

“Mr. Fatehchand has lastly urged 
there wasa misjoinder of charges which 
rendered the trial illegal, The three counts 
under which the appellant has been charged 
may fairly be said‘to be in respect of one 
and the same transaction within the mean- 
ing of s. 235, cl. (1), Cr. P. C. The expres- 
sion “same transaction” is, as pointed out 
in Crown v. Ghulam (2), incapable of exact 
definition and has-been advisedly used in 
this section and s. 239, The arena of facts 
covered by the expression “same transdc- 
tion” varies with.the circumstances of each 
ease. In Emperor v. Sherufallt (3) it was 
pointed out that the real and substantial 
test for determining whether several offences 
are so connected together asto form one 
transaction depends upon whether they are 
related together in point of purpose or as 
cause and effect or as principal or sub- 
sidiary acts so as to constitute one continu- 
ous action. Criminal misappropriation 
and falsification of accounts in order to 
screen the misappropriation in Emperor v., 
Jiban Krishna Pagchi (4), criminal breach 
of trust and falsification of accounts made 

(2) 1 5. L. R. 73: 8 Or. L. J. 191, 

(3) 97 B. 135; 4 Bom. L. R. 920. 

(4) 20 Ind, Cas, 412; 40 ©, 318; 14 Or, L. J. 428, 
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to conceal the breach of trust in Hmperor 

v. Jagat Ram (5), the charge of murder ' 
and of causing evidence of the murder 

to disappear with the intention of 

screening the offender in Hanmappa Rudi- 

rappa v, Emperor (6), Crown v. Ghulam (2). 
and Emperor v. Bawa Manghnidas (7) caus- 

ing grievous hurt with the object of ex- ' 
torting a confession from a person and 

after his death forging entries to conceal ' 
the cause of death in Emperor v. Balwant | 
Kondo (8) misappropriation of ornaments 

taken charge of by’a Police Officer from a 

lady and the subsequent alteration of en- 
tries in the Police diaries to show that:the 

ornaments were not taken charge of at 
the Police Station in Bilash Chandra Baner- 
jee v, Emperor (9) have all been held to 

fall within the purview of s. 235, el. (1). 

Here theappellant was similarly charged 

with forging entries in order to conceal: 
his offence of criminal neglect, The evi- 

dence to prove the charge on the first. 
count was relevant to prove the charge on 

the second count and vice versa. The 

appellant cannot even plead that he has 

been prejudiced by the joint trial. We 

hold that there has been no misjoinder of 

charges. 

We have carefully considered the question 
of enhancement of séntence. The crimi-. 
nal neglect of the appellant was to a certain 
extent encouraged by the District Loco. 


- Superintendent’s office in not calling for 


the quarterly returns. The first expedite 
sent by the office was after a period of over 
twenty-two months in January 1923 and 
was probably a result of the circular Ex, 71, 
In response to that expedite the appellant 
submitted the reports for two engines hous- 
ed at Pad-ldan and five engines at, Khan- 
pur which were also under his charge, but 
was too inactive or lazy to examine and 
report on the eighty engines housed at 
Rohri. If the District Loco. Superintend- 
ent’s office had been more active, probably 
the appellant would have looked up a bit 
and this terrible accident might have been 
avoided. We have been told that the 
appellant not only loses his appointment, 


(5) 48 Ind. Cas, 167; 19 Or. L. J. 987. 

(6) 82 Ind. Cas. 709; 25 Bom. L. R. 231; (1923) A. 1 
R. (B.) 262; 25 Cr. L. F, 1349. 

(7) 8 Ind. Cas. 936; 4 S. L. R. 174; 11 Or. L. J. 


1. : 
a 13 Ind. Ces. $25;14 Bom. L. R. 41: 13 Cr. L.J. 


(9) 77 Ind. Cas, 231; 27 C. W, N, 626; (1923 A. L B, 
(Cj 647; 95 On Ia Jeg NGO 
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but with a conviction standing against him 
it will be difficult for him to get employ- 
ment, and this in itself would be a suff- 
cient punishment for him and for his 
family who are-now rendered helpless in 
England. . go 

Taking into consideration all the circum- 
stances, we think, it will meet the ends of 
justice if we sentence him to six months’ 
rigorous imprisonment instead of six months’ 
simple imprisonment on the first count, 
and to one month’s rigorous imprisonment 
on the second count, both sentences to run 
concurrently, and order that the portion 
of the sentence already undergone by him 
be treated as partof this sentence and be 


deemed to have been one of rigorous im- 


prisonment, 


Z. K. Conviction confirmed, 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 568 or 1924. 
' February 12, 1925. 
Present :—Justice Sir Babington Newbould, 
a Kr., and Mr. Justice B. B. Ghose. 
KERAMAT MANDAL AND. ANOTHER— 
; “ACOUSED—APPELLANTS 
KA versus 
_ _EMPEROR—Opposirs PARTY, |, 
Criminal Procedure Code (Act V of 1898), ss. 162, 
283, 239—Penal Code (Act XLV of 1860), ss. 866, 376 
— Evidence Act (I of 1872), s. 155 (4)—Abduction and 
rape on different occasions—Joint charge, legality of 
—Abduction, what constitutes—Statements made - to 
- Police during investigation, admissibility of—State- 
ments of persons not examined as witnesses as to 
whereabouts of accused at time of occurrence, ad- 


missibility of--Character of prosecutrix, whether rè- 
levant. A Á 


KandB abducted a woman and committed rape ' 


upon her ata place called D. The woman was sub- 
sequently taken by B to different places where he alone 
. committed rape upon her. On these facts : 

~ Held, (1) that a joint charge under s. 366 of the 


Penal Code against both K and B was justified; [p. 439," 


col. 2.] 
(2) that a joint charge under s. 376 of the Penal 


Oode against both of them in respect of the occur-- 


ae ‘on took place at D was also justified; [p. 440, 
eal. 1. hs “3 
(3) that ajoint charge against both of them of 
having committed rape upon the woman at D and in 
Daa] places was both improper and embarrassing ; 
ibid. 
(4) that if it was intended to prosecute B with re- 
gard tothe offences that he was accused of having 
committed elsewhere there should be separate charges 
with regard to those offences, [bid] ~ S 
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In order to sustaina charga under s..366 of. the 
„Penal Code, it is not necessary for the prosecution to 
establish that after the woman had been by force’ 
compelled to leava her house, she was by force com- 
pelled to go to various places. [p. 400, col. 1.J : 
Under s. 162, Cr. P. C., no statement or any record 
thereof whether in a Polics diary or otherwise or any 
part of such statement mads by any person to a Police 
Officer in ths coursa of an investigation under Ch. 
XIV of the Cr. P. C., is admissible as evidence except 
as provided in the second para. of that section. [ibéd.]’ 


Evidence of incriminating statements made by an 
accused person while in the custody of tha Police . 
and ofhis having pointed out the places where he 
had taken tho abducted woman during the course 
of the night in which the offence of abduction is alleg- 
“ed to have been committed are not admissible in evi- 
dence. [p. 440, col. 2.] 
A statement mada by a person whois not examined 
as a witness that the accused was not in his house on . 
the night on which the offence is alleged to have 
. been committed is not admissible in evidence. [ihid 
In a caso of raps evidence as regards the genera 
immoral character of the womaa i3 relevant under 
s. 155 (4) of the Evidenca Act.. [p. 441, col. 1.] 


Criminal appeal, against an order of the 
Sessions Judge, Rajshahi. i 

Babu Debendra Narain Bhattacharjee, for 
the Appellants. as Wi 

Mr, Khondkar, (Deputy Legal Remem- 
“brancer), for the Crown. ; 


JUDGMENT. —The appellants in this 
case Keramat Mandal and Belat Ali Mandal 
were tiel by the Sessions Judgə of Raj- 
shahi with the assistance ofa Jury on two 
charges under ss. 366 and 376, Indian Penal 
Code. The Jnry returned a unanimous 
verdict of guilty against the first appellant 
on both charges and a verdict by a majority: 
of four to ore of gnilty on both charges 
against Belat Ali. Tbe learned Sessions 
Judge accepted the verdict and sentenced 
both the appellants to transportation for 
life under s. 376, Indian Penal Code, no 
separate sentence being awarded under 
s. 366, Indian Penal Code. 

On. behalf of the appellants several 
grounds have been taken the first of which 
being with reference to misjoinder of 
charges. With regard to the first charge 
under s. 363, Indian Penal Code, no objection 


‘is taken and it appears to us to be quite 


in order. Ths difficulty is caused with’ 
regard to the second charge which runs’ 
thus: “Secondly that you on or about the’ 
25th day of May 1924 at Dasmari P. 8. 
Paba and other places committed rape on’ 
Benodini.” The story of the prosecution’ 
was that rape was commilted on Benodini 
on a fieldat Dasmari, by both the accused 
persons, Subsequently this.woman was’ 
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taken either by force or by fraud by Belat 
_Aliaione to different places where he alone 
committed rape upon her. In this circum- 
stance a joint charge against both the 
accused of having committed rape upon 
Benodini at Dasmari and in other places is 
improper. We are of opinion that such a 
charge is also embarrassing. It isuigedon 
behalf of the Crown that although this is 
not a proper charge this has not in fact 
‘occasioned a failure of justice, because if 
the evidence on behalf ofthe prosecution 
as to the first act of rape in.the field at 
Dasmari was believed by the Jury, both of 
‘the accused persons might be convicted 
of the offence. 
but havingregard to thé other quéstions 
on which we consider this trial has been 
vitiated we think that in the subsequent 
trial this error in the charge should be set 
right. Although both of the accused per- 
sons might have been jointly charged with 
both the offences which were committed at 
Dasmari, if it is intended to prosecute 
Belat Ali with regard to the offences that 
he was accused of having committed else- 
where there should be séparate charges 
with regard to those offences. While deal- 
ing with this matter we may also point out 
that in hischarge to the Jury with refer- 
ence to the offence under s. 366, Indian 
Penal Code, the learned Judge has stated 
this: You shall have to see (a) if the 
woman Benodiniwas by force compelled 
to leave her house and to go to the various 
places. In our opinion itis not necessary 
for the prosecution to establish that she 
was by force compelled to leave not only 
her house but compelled to go to various 
places in order to sustain the first charge on 
which the accused were tried. 
. The principal question on which we hold 
that the trial has been vitiated, isof erro- 
neous admission of evidence. The first is 
that evidence has been admitted as to what 
Benodini has stated to the Investigating 
Police Officer and her pointing out the places 
where she was taken. The statement of 
another witness, that is, the mother-in-law 
of Benodini before the Police has also been 
` put in evidence. We should point out that 
under s. 162, Cr. P..C., no statement or any 
record thereof whether in a Police diary or 
otherwise or any part of such statement 
made by any person toa Police Officer in 
the course cf an investigation under Ch. 
XIV of the Cr. P. O. is admissible as 
evidence except as providedin the second 
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para: of that section: It was urged on 
behalf of the Crown that the statements 
that were put in evidence were not corro- 
borative of the facts sworn to the witnesses 
in the box, but were practically harmless 
and could not affect the decision as regards 
the main story of the offences. It is 
difficult for us to say how'it worked on 
the minds of the Jury, and the law 
forbids such evidence being introduced in 
the manner it has been done. In this 
particular case the statements that | were 
made by the witness to the Police Officer and 
the fact of pointing out’ the places to him 
ought to have been kept back from the 
Jury, as such facts were not brought out in 
evidence on behalf of the defence as provid- 
ed by 8.1162 of the Code. A still more 
objectionable thing happened in allowing 
the evidence of the statements of Belat Ali 
while in custody of the Police Officer, and 
of his having pointed out the places where 
he had taken the woman during the course 
of the night in which the offence is alleged 
to have been committed. Although the 
learned Judge has stated in the last part 
of his charge that the Jury should reject 
the evidence as regards the part taken by 
Belat Aliin pointing out the places, the 
mischief of introducing inadmissible evi- 
dence had already been done, It seems 
that the learned Judge allowed this evidence 
to be introduced on the ground that it was 
the conduct of the accused influenced by a 
fact in issue. It can hardly be said that 
the statements of the accused were admissi- 
ble as his conduct. These statements were 
certainly of an incriminating nature and 
were not admissible under the law. 

The next objection which is also of sub- 
stanceis that when search was made for 
Belat Ali two persons Kafil and Sukalal were 
alleged to have said that Belat Ali was 
absent from home on the night of the 
occurrence. These two persons have not been 
examined in Court ‘but their allegations 
about the absence of Belat Ali were allowed 
to goin. Those statements were certainly 
inadmissible. The learned Judge only refers 
to that fact while dealing with the argu- 
ments on behalf of the defence. 

On this ground of wrong admission of 
evidence we must set aside the conviction 
and sentence and send the case back for 
re-trial according to law. While doing so 
we desire to make certain observations with 
regard to the natureof the statement made 
by Belat Ali to the Magistrate by way of 
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conféssion. This statement is not really a 
confession, because so far as it goes itis 
self-exculpatory. The learned J udge was, 
therefore, wrong in using the expression that 
it was a confession. 

The next point is that the learned J udge 
begins by saying that ona question of rape 
the character of the woman is not relevant. 
It seems to us that what the learned Judge 
means, as he says subsequently, is that 
even a woman: of immoral character may 
be the subject of rape. In such a case 
evidence as regards the general. immoral 
character of the woman is relevant evidence 
as enacted in s. 155 (4) of the Evidence 
Act. We noticed that the learned Judge 
admitted evidence which suggested that 


the woman concerned in this case was of ~ 


bad character and he dealt with this matter 
in his charge. Weare of opinion, therefore, 
that the learned Judge was quite aware of 
the provisions of the law,. but the use of the 
expression that the character of the woman 
isnot relevant is somewhat misleading. 

The result is that we set aside the convic- 
tion and sentence passed on the appellants 
and send the case back for re-trial. The 
accused will be ‘tried on the following 
charges. The one charge against both the 
accused under s. 366, Indian Penal Code, 
as framed; one charge against the accused 
No. 1, Keramat Mandal, 
rape on Benodini at Dasmari; a separate 
charge against Belat Ali for committing 
rape on Benodini: at Dasmari; and ifthe 
prosecution so desires a separate charge of 
rapeagainst Belat Ali for what has been 
‘alleged to havetaken place subsequent to 
Benodini being taken away from the field at 
Dasmari. 

Z. K. Conviction set aside: 

Case remanded., 


ALLAHABAD HIGH COURT. 
CORIMINAL REVISION: No. 450 or 1925. 
August 26, 1925. 

Present :—Mr. Justice Kanhaiya Lal. 
ABDUL HAFIZ KHAN—ACCUSED 
—ÅPPLICANT 
versus 


EMPEROR—OpposiTE Parry. 
U. P. Excise Act (IV of 1910), s. 58--Criminal Pro- 
cedure: Code (Act V of 1898),.8. 108—Search, irregular 
—Conviction, legality of. 
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. Anirregularity in the search does not render illegal 
the conviction of a person who is found in possession’ 
of an excisable article on such search. fp. 442, col. 2.] 

. Emperor v, Aliahdad Khan, 19 Ind. Cas. 332; 11 A. 
L. J. 442; 14 Cr. L. J. 236; 35 A. 358, Syed Ahmad v. 
Emperor, 22 Ind. Cas. 163; 35 A. 575; ILA. L. J. 933; 
15 Cr. L. J. 19, followed. 

Kutru v. Emperor, 88, Ind. Cas. 280; 23 A. L. J. 364; 
L. R.6 A. 124 Cr; (1925) A.L R.. (A) 434; 47 A. 575; | 
26 Cr. L. J. 1112, ‘referred to. 


Criminal revision from an order of the 
Sessions Judge, Cawnpore, dated the 18th: 
July 1925. 

Mr. Zahur Ahmad, for the Applicant.’ 

The Assistant Government Advocate, for 
the Crown. i 

JUDGMENT. —The accused, Abdul 
Hafiz Khan, was found in possession of one 
ounce of cocaine lyingin a trunk inside 
his house. He has been convicted under 
s. 60 (a) of the U. P. Excise Act and sen- 
tenced to rigorous imprisonment for eight 
months and a fine of Rs. 500. It appears 
that the Bixcise Inspector received inform- 
ation that certain men had come from 
Rampur and were engaged in selling. co- 
caine at Cawnpore. The accused is a resi- 
dent of Rampur and is now living at 
Cawnpore. When the Excise Inspector 
received the above information, he arranged 
that 50 ounces of cocaine should be pur- 
chased at Rs. 65 per ounce by the informer, 
He had completed the arrangement for its 
purchase and was trying to arrange for 
the price when on the 1¥th April he re- 
ceived’ further information that one of his 
informers had divulged that information 
to the smugglers and that they were leay- 
ing the shop on the Latouche Road which 
was in their occupation. He, therefore 
hurried to the house and the shop occupied 
by the accused without waiting to obtain a 
search warrant from the Collector under 
s. 53 of the Excise Act, The shop was 
found closed. It was opened but nothing 
excisable was found init. The Excise In-- 
spector and the constable who accompanied 
him then went to the house of the accused 
accompanied by two search witnesses, one 
of whom was a neighbour keeping a leather 
shop in an adjoining houseand the other 


“was the Excise Inspector's own tonga-driver. 


On a search being made in the house 
the packet containing an ounce of cocaine 
was found ina steeltrunk which also con- 
tained clothes and jewellery. Both the Courts 
below accepted the evidence of the Excise 
Inspector and the two search witnesses and 

convicted the’ accused. 

The contention here is that the T 
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was illegal because there was ample time 
for the Excise Inspector to have obtained 
a warrant from the Collector before mak- 
ing the search, and to have got two search 
witnesses from the locality to accompany 
him. when he went inside the house to make 
the search, Section 53.of the U. P. Excise 
Act provides that where a Collector or an 
officer of the Excise Department not below 
such rank as the Local Government may 
prescribe or a Police Officer not below the 
rank ofan officer in charge of a Police 
Station has reason to believe that an offence 
punishable under certain sections of the 
Excise Act is being or likely to be com- 
mitted in a certain place and that a search 
warrant cannot be obtained without afford- 
ing the offender an opportunity of escape 
or of concealing evidence of the offence, 
he may at.any. time by day or night enter 
and search such place, provided that any 
officer, other than a Collector, taking action 
under this sub-section shall before entering 
such place record the grounds of his belief 
as aforesaid. The learned Sessions Judge 
had rightly pointed out that even if the 
Excise Inspector had no opportunity of ob- 
taining a warrant from the Collector and 
thought that any delay would afford the 
offender an opportunity of escape or of 
concealing evidence of the offence, it was 
his duty before proceeding to make the 
search to record the grounds for his belief 
that an offence ofthe kind mentioned was 
being or likely to be committed and that 
an immediate search was necessary. The 
Excise Inspector does not appear to have 
recorded any ‘proceeding showing the 
grounds of such belief; and that was a 
serious irregularity which but for the clear 
evidence adduced in this case and accepted 
by. the Courts below might have seriously 
affected the situation. 
provision is that searches ‘should not be 
lightly carried out on the strength of a 
suspicion formed without adequate basis 
and that there should be some guarantee 
that the information received had been 
independently examined and found to be 
reliable and that a search was necessary 
in the public interest. The learned Bes- 
sions Judge thinks that there was ample 
opportunity in the present case for the 
Excise Inspector to have obtained a war- 
rant; but evenif that was so, the irregu- 
larity in the proceedings leading to the 


search would not mitigate the cflence or 


operate as.a bar to the ‘conviction of ‘the 
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accused as satisfactory evidence of an ex- 
cisable article having been ‘found’ in his 
house or possession is forthcoming. As 
pointed outin Emperor v. Allahdad Khan 
(1) and Syed Ahmad v. Emperor (2) the ab- 
sence of the search warrant does not render 
the subsequent conviction of the person 
found in possession of an excisable article 
on such search illegal. It is also urged 
that the provisions of s. 103, Cr. P. O., were 
imperative and that the search was illegal 
because the Excise Inspector and the Police 
constable who accompanied him did not 
take two respectable inhabitants of the 
locality with them when they went to 
search the house. It is undoubtedly im; 
portant that an officer making a search: 
should comply with these provisions, for’ 
the credibility of his story may in many 
cases depend on the support it might re- 
ceive from the persons accompanying him 
in the search. But if for any reason the. 
officer making thé search is unable to get. 
two or more respectable inhabitants of the 
locality and a search is effected9%in the’ 
presence of one or more men available at. 
the time, leading to the discovery of an 
excisable article; the accused who is found 
in possession of that article can all the 
same be convicted, if the Court is satis- 
fied from the evidence that, an offence has 
been committed’ ‘In a case where a search 
had been carried oùt in disregard of the 
provisions’ of ss. 25 and 30 of the Arms Act | 
it was held that -though.,the search -was 
illegal, the person found in possession of 
the arms could still be convicted. [Kutroo 
v. Emperor (3).] There is ho reason in these 
circumstances for interfering with the con- ' 
viction. The sentence is not excessive. 
The application is dismissed. oye 

N.H O Application ‘dismissed, 

(1) 19 Ind Cas. 332; 11 A. Li J. 442; 14 Or. L. J 
236; 35 A. 358. 

(2) 22 Ind. Cas. 163; 35 A. 575; 11 A.L J. 933; 15 
Or. L. J. 19 5 


(3) 88 Ind. Cas. 280; 23 A. L. J. 364: L. R.6A.124 
Or: (1925) A. I. R. (AJ 434; 47 A. 575; 26 Or. L. J. 1112. 


CALCUTTA HIGH COURT. 

. CRIMINAL Appgay No. 259 or 1925. | 
August 26, 1925. 
Present:—Mr, Justice Cuming and 
Mr. Justice Mukerji. 
KHIJIRUDDIN AND OTHERS——ÅCCUSED 

: —APPELLANT 





versus. 
- EMPEROR—Rssronnent.. 
Criminal Procedure Code (Act F of 1898), 6. 897a. 


(92 1. O. 1928) 


Sessions trial—Judge's charge ‘to Jury—Heads of 
charge, contents of —Several accused—Duty of Judge— 
Defence evidence, part of, not placed before Jury, 
effect .of—Harliest version of prosecution case, im- 
portance of —Evidence Act (I of 187%), ss. 6, 8, 15, 47, 
78, 154—Res geste, what is—Statement influcncing 
conduct of witness, admissibility of—Handwriting, 
proof of-—Comparison with admitted handwriting, whe- 
ther to be made by Jury—Cross-examination of party's 
own witness, effect of-—-Permission, when to be granted. 

The object of a summing up under s. 297, Cr. P. C., 
is to enable the Judge to place before the Jury the 
facts and circumstances of the case both for and 
against the prosecution so as to help them in arriving 
ata right decision upon the points which arise for 
their consideration. fp. 444, col. 2.] 

It is not the province of the Judge to find the facts 
for the Jury and then make an attempt to persuade 
them to accept his conclusions as correct. [p. 445, 


col. 2. ‘ 

A Judge's charge to the Jury must be recorded in 
such a way as would enable the High Court sitting as 
a Court of Appeal to judge whether the facts and 
circumstances of the case had been properly placed 
before the Jury andalso whether the law had been 
correctly explained to them. [p. 448, col. 2.] E 

A mere statement in the heads of charge that the 
Judgé explained certain sections of the Penal Code to 
tina) doss not satisfy the above requirement. 

ibid. F . y 
` Where several accused persons ‘are being jointly 
tried and the case as against allof them does, not 
stand on the same footing and their defences are also 
different, the Judge must ask the Jury to consider the 
case as against each of the accused individually. The 
Judge's failure to do so is a very serious omission and 
NETH to prejudice the accused persons. [p. 447, 
col. : 

A verdict obtained from the Jury. without placing 
before them an important piece of evidence in favour 
of the defence, whatever. may have been its real worth, 
cannot be sustained. [p. 448, col. 2.] 

-The earliest version of sn occurrence as given by an 
informant or prosecutor who is the principal witness 
to the occurrence, and on whose testimony practically 
the whole case depends, must always be placed before 
the Jury inorder toenable them to judge of the 
truth or falsity of the prosecution case. [p. 447, 
col. 2. 

When a witness whohas been called by the pro- 
‘secution is permitted to be cross-examined on behalf 
of the prosecution under the provisions of s.154 of 
the Evidence Act, the result of that course being per- 
mitted is to discredit that witness altogether and not 
merely to get rid of a part of his testimony, so that 
the accused is deprived of the benefit of any statement 
which the witness may have made in his favour. 
For this reason the law has enacted that a party 
desiring to cross-examine its own witness has to take 
the permission of the Court, implying thereby that 
there is a'discretion in the Court whether it would 
permit the witness to be cross-examined or not. That 
discretion must always be exercised with caution by 
the Court before which ihe matter comes up for con- 
sideration. [p. 446, col. 1.] 


What a person states at the time of an occurrence 
“jn respect of the occurrence itselfis res geste under 
.8. 6 of the Iividence Act: A statement, however, made 
at the. time of an occurrence relating to a previous 
occurrence which took place a year earlier is not part 
of the res geste and is not admissible in evidence, 


‘fp. 448pc0k AJ -> 
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A statement made by a person; who is not examined 
as a witness, is not admissible under s, 8 of the Evi- 
dence Act as having affected the conduct of a witness 
assuming that such conduct is relevant. [p. 448, col. 1] 


A party wishing to prove that a document is in the 
handwriting ofa particular person can rely upon 
expert evidence under £. 45 ofthe Evidence Act or 
the opinion of a competent witness under s. 47 of the 
Act, or direct comparison of the document with proved 
or admitted documents under s. 73 of the Act. Tp. 449; 
col. 2j f setts 

When an accused person puts forward i i 
defence a letter alleged to hars been a by e 
prosecutor and the latter denies the fact, and tke 
accused requests the Court to compare the handwrit- 
ing of the letter with the handwriting of documents 
admittedly written by the prosecutor, the Judge must 
place the documents before the Jury and ask them to 
make the comparison and decide whether the hand- 
writings do or do not tally. [p. 450, col. 1] ; 


Criminal appeal against an order of the 
Sessions Judge, Rungpur. 

Messrs. S. K. Sen, Wahed Hossein, Babus 
Pramatha Lall Dutt, Jnan Chandra Roy 
and Benoyendra Prosad Bagchi, for the Ap- 
pellants. ‘ 

Mr. A. K. Basu, for the Crown. 

Babu Lalit Mohan Sanyal, for the Com- 
plainant. 


JUDGMENT. 

Mukerji, J.—The three appellants, that 
is to say, No.1 Khijiruddin Sonar, No, 2 
Nawabali Sheikh and No.3 Qamruzzaman 
(alias Quamarulzaman) were tried by. the 
Sessions Judge of Rungpur with the aid of 
a Jury. The Jury were divided in the pro- 
portion of four to one, The majority con- 
victed the appellants in respect of the 
charges on which they were tried, viz., Nos. 1 
and 2 under ss. 364, 344 and 120-B and No. 3 
under ss. 364, 342 and 120-B. The learned 
Judge accepting the verdict convicted the 
appellants. of the said offences and sentenc- 
ed the appellant No. 1 to rigorous imprison- 
ment for ten years under s. 366, Indian Penal 
Code and to rigorous imprisonment for 
three years under s. 344, Indian Penal Code 
the sentences to run consecutively; the ap- 
pellant No, 2 to rigorous imprisonment for 
three years under s. 366, Indian Penal Code 
and to rigorous imprisonment for. one ` year 
under s. 344, Indian Penal Code, the sen- 
tences to run concurrently; and the appel- 
lant No. 3 to rigorous imprisonment for five 
years under s. 366, Indian Penal Code, and 
to rigorous imprisonment for one year under 
s. 342, Indian Penal Code, the sentences to 
run concurrently. No separate sentence wag 
passed for the offence under.s, 120-B, Indian 
engl Codes G26 Sh ee tare 


‘ 
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It is not necessary to set out in detail the 
case for the prosecution upon which the 
trial was held, for it is to be found narrated 
in sufficient detail in the learned Judge's 
charge to the Jury. Shortly stated, the 
prosecution case was that a girl Suhasini 
was abducted by the first two appellants 
some time in February 1923 from Gaibandha 
where she used to reside with her parents, 
that thereafter she managed to escape from 
the custody of the appellant No. 1 some- 
time in March 1923 when she was again 
abducted by the appellant No. 1 from a 
Railway Station called Trimohini, After 
the second abduction, the case for the pro- 
ecution is, the girl remained with the ap- 
pellant No. 1 for about a year, roughly 
speaking from March 1923 till March 1924. 
The prosecution case further is that after 
she had succeeded in escaping from the 
custody of the appellant No. 1 in March 
1924 she was again abducted at Gaibandha 
by the three appellants acting in conspiracy 
with each other, She was thereafter detain- 
ed, according to the case for the prosecu- 
tion, in the house of the appellant No. 3 far 
about a day wherefrom she was removed to 
the house of the appellant No. 1 where she 
was detained for a period over ten days. 
According to the prosecution case she was 
recovered from the house of appellant No. 1 
on execution of a warrant issued by the Sub- 
Divisional Officer of Gaibandha who had in 
the meantime received an anonymous letter 
informing him about the abduction. She 
js said to have been recovered as aforesaid 
on the 6th of April 1924. 

The defences of the three appellants are 
not exactly the same: But it is unnecessary 
to set out the defences here, because the 
learned Judge in his charge to the Jury 
has given asubstantially correct synopsis of 


“the different defences of the three appel- 


lants. . 

Various pointshave been argued before 
uson behalf of the appellants by Mr. Sen 
-who has appeared on behalf of the appel- 
lant No. 3 and by Mr. Wahed Hossain who 
has.appeared on behalf of the first two ap- 
pellants. Mr. Basu has appeared on behalf 


cof the Crown. It will not be possible with- 


in the short space of this judgment to deal 
with all the points that have been urged in 
These points vary in the 
degree of their strength, some being points 
of very great importance and substance, 
other apparently appear to be well-founded 
but have been successfully met by Mr. Basu 
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and others again rest upon very slend er 
basis or upon materials which when examin- 
ed do not afford any real support. It would. 
only be possible to refer to some of the’ 
salient features of the case and a few only of, 
the grounds which to us appear to be of 
importance. 4 

Before dealing with the points I desire to 
make a few observations as to the general 
character of the learned Judge’s charge to: 
the Jury, Section 297, Cr. P. C., enjoins 
that when the case for the defence and the. 
prosecutor's reply, if any, are concluded the 
Court shall proceed to charge ‘the Jury, 
summing up the evidence for the prosecu- 
tion and defence and laying down the, 
law by which the Jury are to be 


-guided. The object of a summing up under. 


that section is to enable the Judge to place’ 
before the Jury the facts and circumstances 
of the case both for and against the prosecu-, 
tion so as to help them ‘in arriving at a 
right decision upon the points which arise 
for their consideration. -If that be the object 
with which s.297 of the Cr. P. O. was enact- 
ed I must say that in this particular case 
that object has not been fulfilled but rather 
frustrated by the way in which the learned 
Judge charged thedury. The headsofcharge 
recorded by the learned Judge read more 
like a judgment ora speech of a prosecut- 
ing Counsel than asumming up of the case 
as required under the law. Even asajudg- 
ment it lacks in sobriety and there is in it 
a want of a judicial equanimity which is the 
very essence of a judgment in atrial. Asa 
speech ofa prosecuting Counsel it is open to 
the comment that it uses language which in 
some instances may he said to overstep the 
legitimate bounds of advocacy. i 

I refer to a few instançes only. .In deal- 
ing with the witnesses who are said to have 
deposed in connection with the occurrence 
that took place at the Trimohini Railway 
Station the learned Judge told. the Juny 
that those witnesses had acted selfishly and 
were morally and legally and on their own 
showing guilty of abetting a villanous crime 
and that in his experience he had never 
comeacross a more contemptible pair of 
cowards or one more selfishly deaf to the 
common claims of humanity. This is not 
my language but the language of the learn- 
ed Judge. The learned Judge characteris- 
ed Banamali and Biseswar while narrating 
what they-did at the Gaibandna Railway 
Station as a precious pair of poltroons, the 
evidence of the Suh-Assistant Surgeon of 
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` Gaibandha as shilly-shallying evidence, and: 
as the evidence of a witness who showed a 
more than usual tendency to hedge and play 
forsafety in giving hisopinion. When putting 
the evidence of the Sub-Assistant Surgeon 
in contrast with that of the Sub-Divisional 

. Magistrate he exhorted them with an amount 
of vigour which is apparent on the face of 
the charge: he told them that it would not be 
difficult for them to decide which of the two 

. opinions was the more entitled to respect. 
. This is not all. The learned Judge pre- 
sented.too forcibly before the Jury those 
aspects of the defence case which would 
appeal to them as most revolting. The 
defence which the appellants had seriously 

` put forward before the Court was ungues- 
tionably worthy of consideration whatever 
might have been its worth. The learned 

_ Judge told the Jury that if they were to 
give effect to the defence put forward by 

` Khijiruddin they would have to hold that 
the girl had done an act which was doubly 

` bigamous and adulterous and which was in 
defiance of law, custom, religion and mora- 


lity. A part of the defence of the appellant. 


“No. 1 was characterized as having been 
rather mistily adumbrated. When referr- 
`. ing to the fact that there was no evidence 
in support of the defence which the appel- 
_lant No. 1 had taken to the effect that he 
: had been married to the girl the learned 
. Judge instead of telling the Jury that 
it is no~part of the duty of the accused 
person to adduce .any evidence in his 
defence if he does not wish todo so and 
“that the Jury were not entitled to draw any 
„inference from this omission on the part of 
the accused, went on asking them to take 
into their serious consideration the fact that 
the defence had not suggested any answer 
to some of the prosecution arguments and 
that they had not given any evidence. He 
called the Policemen who are said to have 
been with the appellant No. 3 his henchmen 
and throughout the charge referred to the 
acts alleged to have been done by the appel- 
-lants as partaking of the character of cri- 
minal acts. He asked the Jury to consider 
-whether the version given by the defence 
was one that a person of ordinary prudence 
and sanity could reasonably accept as true. 
It is unnecessary to refer to other passages of 
‘the learned Judge’s charge tothe Jury; but, 
as I have already said, if the object of summ- 
ingupis toassist the Jury inarriving attheir 
..decision this charge instead of helping them 
informing their own decision impressed 
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the Judge’s conclusions indelibly on their 
minds and gave them no option but to 
arrive at a decision which the Judge him- 
self had arrived at, namely, that the accused 
were guilty and that there was no substance 
in the defence put forward by them. The 
learned Judge found the facts for the Jury 
and made a laboured attempt in order to 
persuade them to accept his conclusions as 
correct. : 

Turning now to the points which’ have 
been specifically taken on behalf of the 
appellants there are some which deserve 
special mention. : 

The first objection taken to the trial held 
is to the effect that evidence had been admit- 
ted which was not adniissiblein law. This 
objection relates to three different matters. 
The first item to which this objection relates 
is with regard to Exs. 13 and 13-A. Exhibit 
13 is the evidence of prosecution witness 
No. 11, Jogesh Chandra De as given before 
the Assistant Sessions Judge in a previous 


‘trial of appellants Nos, 1 and 2 the subject- 


matter of which trial was the two earlier 
occurrences of abduction, namely, the one 
which took place at Gaibandha and the 
other which took place at the Trimohini 
Railway Station. Exhibit 13-A is the 
deposition of: the same witness before 
the Committing Magistrate in the course 
of .the commitment enquiry prelimi- 
nary to the said trial. The circumstances 
under which these two depositions came 
to be admitted in the present trial are 
these: In the course of his evidence in 
the present trial, the witness made a state- 
ment to the effect that at a time when Khiji- 
ruddin asserted that he had lawfully marri- 
ed Suhasini, the latter remained silent, 
This the witness said in his examination- 
in-chief. The accused declined to cross-: 
examinehim. Thereupon certain questions 
were put to this witness by the Foreman of 
the Jury, Thereafter the prosecution again 
examined this witness-in-chief and in the 
course of this further examination questions 
were put to the witness by the prosecution 
in order to bring out the fact that in his 
depositions as given before the Assistant 
Sessions Judge in the previous trial as also 
before the Committing Magistrate in the 
commitment enquiry which preceded that 
trial he had made statements which would 
go to show that the girl was trembling, ob- 
viously meaning that even if she had a 
desire to protest it was not possible for her 
to doso in the circumstances in which she 
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-was at the time, -The learned Judge allow- 
- „ed these questions, which were questions in 
the nature of cross-exainination, to be put 
to the witness, After these questions had 
been answered the prosecution was per- 
mitted to put in the depositions of this 
witness to which I have referred and they 
were marked as Exs. 13 and 13-A in the case. 
The learned Counsel appearing on behalf 
of the Crown urges that the-reception of 
this evidence, even if it be held that it was 
inadmissible, did not prejudice the accused 
persons. With this argument I am unable 
to agree.. The accusedzundoubtedly must 
have been prejudiced and for two reasons. 
When a witness who has been called by the 
prosecution is permitted to be cross-examin-~ 
ed on behalf of the prosecution under the 
provisions of s.154 of the Evidence Act, 
the result of that course being permitted 
is to discredit that witness altogether and 
not merely to-get rid of a part of his 
testimony. [Lord Campbell, C. J., in Faulk- 
ner v, Brine (1) |). This has been held in 
„a good number of cases in this country as 
well, amongst which reference may be 
made to two, namely, the case of Luchtram 
Motilal v. Radha Charan Poddar (2) and the 
case of. Emperor v. Satyendra Kumar Dutt 
Chowdhury (3). The net result of allowing 
these questions to be put by the prosecution 
was todeprive the accused of the benefit 
which might accrue to them from any state- 
ment which the witness might have made 
in favour of the accused and which the 
defence could have availed of if the witness 
had not been allowed to be cross-examined 
by the prosecution. For this reason - the 
law has enacted that the party desiring 
to cross-examine its own witness has to take 
‘the permission of the Court, implying 
‘thereby that there is a discretion in the 
Court whether it would permit the witness 
to be cross-examined or not. That discre- 
tion has always to be exercised with cau- 
tion.by the Court before which ‘the matter 
comes up for consideration. In this in- 
stance it does not appear that any permis- 
gion. was sought for or was given. The 
result of the. procedure adopted was to de- 
prive the accused of the benefit of any 
statement which the witness may have made 
in their favour. That is one of the reasons 
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why this procedure. should not have been 
allowed. If, however, this was not the in- 
tention of the prosecution but their only 
object was to show that the witness had 
merely omitted to mention the fact in the 
present trial but had spoken aboutit con- 


‘sistently before and should, therefore, be 


relied upon, thenitamounts to this that they 
wanted to getrid of a part of the testimony 
of the witness and were relying upon the 
earlier statement asa piece of substantive 
evidence in the case which however they 
cannot.be permitted to do. The earlier 
statements:cannot be let in under s. 157 of 
the Evidence Act as there is nothing in the 
deposition of the witness in the) present 
trial which may becorroborated by these 
earlier statements, Moreover there ishardly 
any justification for the whole of the de- 
positions being brought as evidence in the 
present record, and the Jury were not direc- 
ted as tohow they were to deal with this 
evidence. Itis true, as the learned Counsel 
for the Crown has urged that there is 
enough. other evidence which if believed 
would indicate that there was no marriage 
between the appellant No.l and the girl. 
But that is a matter as to the weight of evi- 
dence which does not concern us, nor it did 
concern the learned Judge. It was a matter 
entirely for the Jury. 

The next item to which this objection 
relates is Ex. 14 which is the deposition of 
Suhasini given byher-in the trial before 
the Assistant Sessions Judge. The learned 
Counsel appearing on behalf of the Crown 
urges that in view of the cross-examination - 
of Suhasini it was necessary for the prosecu- 
tion to put this evidence in. While J can see 
that it was necessary for the prosecution. to 
put in particular passages from out of this 
deposition in order to rebut the sugges- 
tions which were being made on behalf of 
the defence that certain statements which 
were made in the present trial had not been 
made by the witness in the previous trial, 
Ido not see why it would be necessary to 
put the whole of the deposition of the 
witness as given in the previous trial for 
the purpose of corroborating the witness 
in the evidence which she has given in the 
present trial, Ifit be that any suggestion 
was made in the course of the cross-exami- 
nation to the effect that the witness had 
made a particular statement in the previous 
trial which asa matter of fact the witness 
did not make in that trial and that sugges- 
tion was not correct, the proper course for 
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the learned Judge was to have disallowed 
the question. The whole of the deposition 
is sometimes admitted for the sake of 
convenience. But the whole of the deposi- 
tion cannot be used for any purpose in 
connection with a matter like this and 
only particular passages which are relevant 
may be used by the Jury. It does not how- 
ever appear whether the whole of the depo- 
sition as contained in Hx. 14 was read out 
to the Jury or not and Iam, therefore, not 
in a position tosay how far the reception 
of this deposition as evidence has prejudic- 
ed the accused persons. 


The third objection under this head 
relates to the statement recorded by the 
Sub-Divisional Magistrate in the course of 
the enquiry which he held on receipt of 
the anonymous letter. The point urged on 
behalf ofthe defence in this connection is 
that Exs. 5and 6 the statements made by 
Krishna Das Banik and Jogesh Chandra De 
recorded by the Sub-Divisional-Magistrate 
-were inadmissible in evidence in the pre- 
sent trial. The learned Counsel for the 
Crown has urged that these statements 
were recorded by an authority competent 
to investigate into the facts and they could 
be admitted under the provisions of s. 157 
of the Indian Evidence Act. I do not see 
any particular objection to these statements, 
although I must say that the learned Judge 
should have either at the time when these 
statements were admitted or when charging 
the Jury told them definitely the purpose 
for which these statements were admitted 
in the case. 


"The second ground urged on behalf of 
the appellants is to the effect that the state- 
-metit of Suhasini made by her on the 7th 
of April 1924, before the Sub-Divisional 
Magistrate and which has been marked in 
the present trial as Ex. 4 in the case was 
not brought to the notice of the Jury by the 
learned Judge in the course of this sum- 
ming up. This, in my opinion, is a serious 
omission. In that statement is to be found 
the earliest version of the occurrence as 
given by Suhasini, and it was obligatory on 
the part of the learned Judge to draw the 
attention of the Jury to that statement so 
that they might judge whether the case as 
against the appellant No. 3 particularly 
and probably the case against the other 
appellants as well had not been developed 
gradually and whether facts and circum- 
stances were subsequently alleged against 
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them which had not been stated by thé 
witness in her first statement before the 
Sub Divisional Magistrate. The learned 
Counsel for the Crown has urged that even 
before the girl made her statement before 
the Sub-Divisional Magistrate there were’ 
other materials existing from before in 
which it was mentioned that all the accus- 
ed persons were concerned inthe offence, 
e. g., the anonymous letter Ex. 1 which the 
Magistrate had received on the 30th March 
1924. He has also drawn our attention to 
the other pieces of evidence, for instance 
ths evidence of the Sub-Divisional Officer, 
and the evidence of Bisseswar prosecution 
witness No. 7 and of the girl herself which, 
if believed, would go to show that the 
present story of the girl was the story given 
to the authorities before there was any 
chance of the girl being tutored. That 
may be so, but then it was a matter entire- 
ly forthe Jury to consider and the accused 
had aright that this piece of evidence, 
Ex. 4, which was in their favour was pro- 
perly placed before the Jury in order that 
they might have given it a proper considera- 
tion. The earliest version of the occurrence 
as given by an informant or prosecutrix who 
is the principal witness to the occurrence, 
and on whose testimony practically the 
whole case depends, has always to be placed 
before the Jury in order to judgeof the 
truth or falsity of the prosecution case. ` 
The third objection relates to a still more 
serious matter. The father ofthe girl Bono- 
mali was not examined as a witness in the 
case. His son-in-law, P. W. No. 7, Biswes- 
war, inthe course of his examination-in- 
chief was allowed to state that he and his 
father-in-law, Bonomali, were in the station 
platform when the voice of the accused 
Nos. land 2 or rather of some persons was 
heard. Bonomali got up hurriedly and 
said ‘“‘Bisweswar, destruction has come 
about. Those ruffians who a year ago took 
away Suhasini have again come. Let us be - 
off, caste and honour are at stake. Al- 
though Bonomali was not examined as a 
witness, through the mouth of P. W. No.7 
this statement was brought on the record. 
The learned Counsel for the Crown says 
that this evidence is relevant under the 
provisions of ss. 6 and 8 of the Evidence 
Act—under s. Gof the Evidence Act as 
part of the res geste and under s. § of the - 
Evidence Act as explaining the conduct of 
Bisweswar in his leaving the place and run- 
ning-away with Bonomali. I am of opinion 
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that the’ statement is wholly:inadmissible 
and that neither s. 6 nors. 8 of the Evidence 
Act would justify the reception of this evi- 
dence. What Bonomali told at the time of 
the occurrence in respect of the occurrence 
itself is res geste under s.6 of the Evi- 
dence Act. But his statement which was 
-with regard to an event which took place a 
year ago and which was meant to convey 
that the accused persons who were there had 
taken away Suhasini by force a year ago 
‘would not be part of res geste but related 
to an altogether different transaction sepa- 
rated by a sufliciently long interval of time 


and by no stretch of imagination would the, 
area of events which may he taken‘as cover- 


ing the res geste of the present occurrence 
extend to what happened inthe earlier 
‘occurrence, Section 6 of the Evidence Act, 
therefore, would not help the prosecution. 
As regards s. 8 of the Evidence ActI am 
` exceedingly doubtful whether the conduct 
of Bisweswar was a relevent fact in the pre- 
sent trial, but assuming thatit was, any 
statement made by Bonomali which would 
affect the conduct of Bisweswar when Bono- 
mali was not examined would be purely 
hearsay evidence and would not come 
under s.8 of the Evidence Act. I am clear- 
ly of opinion that the reception of this 
evidence prejudiced the accused very 
seriously, foralthough Bonomali was not 
a witness, we have on the record a state- 
‘tment of Bonomali which contradicts and 
-gives a direct denial tothe main defence 
of the appellants which is to the effect that 
the girl had been made over by Bonomali 
tothe appellant No, land had been married 
to him. Even if there was nothing else in 
the case and if this -was the only objection 
taken on behalf ofthe appellants I should 
have been prepared to upset their convic- 
tions. 

The fourth objection relates alsoto a 
matter of similar importance. It is to the 
- effect thatthe personal diary of the Sub- 

Inspector the appellant No. 3 which was 
proved by the prosecution and marked as 
Ex, 10in the case was not put before the Jury 
at all by the learned Judge. This diary, 
itis said by the prosecution, contains an 
interpolation and, therefore, is a piece of 
` evidence which ifput before the Jury might 
have gone against the defence. Assuming 
for a moment that there is an interpolation 
in that diary and that an inference adverse 
-to the appellant No. 3 maybe drawn from 
ahat interpolation, still according to the 
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case fòr the defence the diary contains 
statement recorded by the Sub-Inspector ` 
of his‘own movement and conduct in con- 
nection with this case recorded ata time 
when there was not the slightest indication 


‘that any case would be started against him 


with regard to the occurrence. The Sub- 
Inspector might well say that this diary 
contains a true account of what he had 
done on that occasion. It was absolutely 
necessary for the learned Judge, if he 
wanted to put before the Jury the facts and 
circumstances in favour of the defence, as 
he should have done, to place the personal 
diary of the Sub-Inspector, Ex. 10, before 
the Jury. The fact that the prosecution 
challenged the authenticity of that diary 
as containing an interpolation and that 
they pointed out other circumstances which 
might indicate that it should not be relied 
upon did not jusify the learned Judge in 
withholding it entirely from the Jury. A 
verdict obtained from the Jury without 
placing before them this importdnt piece 
of evidence in favour of the defence, what- 
ever may have been its real worth, cannot, 
in my opinion, possibly be sustained. 

The next objection relates to the way in 
which the learned Judge has recorded in 
his charge to the Jury asto how he had 
explained the law. The learned Judge 


states in the heads of charge thai he ex- 


plained certain sections of the Indian 
Penal Code. But there is nothing to indi- 
cate what he stated to the Jury or how he 
explained the different elements constitut- 
ing the offences. It is urged on behalf of | 
the prosecution that in the heads of charge 
it is not necessary for the learned Judge to 
record in full what he actually told the 
Jury and that furthermore the sections of . 
the Indian Penal Code under which the 
accused persons were tried were not so com- 
plicated as to necessitate a record of what 
the learned Judge might have said to the. 
Jury in explaining the law. It is true that 
itis notin every case thatthe Judge is 
bound to state in his charge how he ex- 
plained the law to the Jury. But in a 
series of decisions of this Court it has been 
laid down that the charge must be recorded 
in such a way as would enable this Court 
sitting asa Court of Appeal to judge whe- 
ther the facts and circumstances of the case 
had been properly placed before the Jury 
and also whether the law has been correct- 
ly explained. J shall refer to a., few of such 
cases. One ofthem isthe case of Panchu 
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Das v. Emperor (4) where it has been 
laid down that it is not only desirable 
but necessary that the charge should be 
recorded in an intelligible form and with 
sufficient fulness to satisfy the Appellate 
Court that all points of law arising in the 
case were clearly and correctly explained 
to the Jury. Reference may also be made 
to the case of Abbas Peada v. Queen- 
Empress (5) and the case of Hemanta 
Kumar Pathak v. Emperor (6). In the pre- 
sent case where there was a charge under 
s. 120-B of the Indian Penal Code and there 
was a question as to the bona fides or other- 
wise on the part of the appellant No. 3 
as also various other questions of fact it 
was absolutely necessary to record the 
charge in such a way as would have enabled 
this Court to ascertain whether the law has 
been properly explained to the Jury or not 
in relation to the facts of this particular 
case and also whether the facts in so far as 
they bear upon the elements necessary to 
constitute the offences -were properly 
explained tothe Jury or not. 
“The next objection relates to the pro- 
cedure that was adopted by the learned 
Judge under the provisions of s. 73 of the 
Evidence Act. It appears.that certain 
letters were produced on behalf of the 
defence and it was alleged on behalf of 
the defence that these letters were written 
by the girl Suhasini. The letters were not 
proved as having been written or signed by 
Suhasini. The defence thereupon asked 
the learned Judge to proceed under the 
provisions of s. 73 of the Evidence Act and 
to have the handwriting of the, girl taken 
in Court so that the writing in the letters 
might be compared with the handwriting. 
of the girl taken in Court and also with her 
admitted or proved ‘writings and signa- 
-tures. This procedure was adopted by the 
learned Judge. But from the two orders 
which the learned Judge recorded, one on 
the 4th of March 1925 and the other on the 
- 5th March 1925 it appears that all that 
-was placed before the Jury were the signa- 
tures of the girl as contained in those 
letters and some admitted signatures of 
. hers. It does not at all appear whether 
the Jury were asked to compare the hand- 
writing of the girl -as alleged to have been 


(4) 340. 698; 11 C. W. N. 666; 5 Or. L. J. 427. 
(5) 25 O. 736; 20. W. N. 484; 13 Ind. Dec. (N. s.) 


481. 
(6) 58 Ind. Cas, 455; 47 C. 46; 30 O. L. J. 29; 21 Or.. 
J 
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contained in the letters with what she had 
written in Court under the Court’s direction. 


. The learned Counsel appearing on behalf 


of the Crown urged that so longas the 
letters were not proved it would not have 
been proper for the learned Judge to have 
put these letters before the Jury and the 
question whether the letters were admissible 
or not was a question for the Judge and 
not for the Jury to decide and inasmuch as 
the learned Judge thought that it had not 
been proved that the letters had been 
written by the girl it was not necessary for 
him to place those letters before the Jury 
in order to get their opinion whether the 
letters were written by the girl or not. 
With all deference to the arguments of the 
learned Counsel in this respect I am not 
prepared to agree with this contention of 
his. The defence in order to use these 
letters as evidence in their favour had to 
prove that the letters had been written by 


(the girl. For this purpose they could rely ` 
upon expert evidence under s. 45 of the 


Evidence Act or the opinion of a com- 
petent witness ‘under s. 47 of the Act or 
direct comparison of the letters with proved 
or admitted documents under s. 73 of the 
Act, This comparison has to bemade by 
the Court or: by a witness called for the 
purpose. Ifthe defence had succeeded in. 
proving by other evidence that the letters 
had actually been written by the girl there 
was no point in making the comparison. It 
is only where such eyidence is not available 
and where although the handwriting in the 
letters had not been proved by independent 
evidence to have been the handwriting of 
the girl that it is necessary to have recourse 
to the provisions of s. 73 of the Evidenée 
Act to see whether by comparison it can 
be determined whether the letters were 
written by the girl or not, The issue before 
the Court in a case like this is whether the 
girl had written the letters. Taylor in his 
Book on Evidence says—‘‘Tt. further appears 
that any person whose handwriting is in 
dispute, and who is present in-Court, may 
be required by the Judge to write in his 
presence, and that such writing may be 
compared with the document in question. 
Moreover in all cases of comparison of 
handwriting the witnesses, the Jury 
and the Court may respectively exer- 
cise their judgment on the resemblance 
of the writings produced, with respect to 
the general character of the handwring, the 
form of the letters, the orthography of the 
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words and the style of the composition and 
also on the fact of one or more of the 
documents being written in a feigned 
hand.” The result of this comparison is the 
determination of an issue arising in the 
ease and is quite distinct from the deter- 
mination of the question of admissibility 
or otherwise of evidence, which latter is 
within the province of the Judge alone. 
Therefore, the learned Judge in not placing 
before the Jury and in not asking them to 
compare with the writing in the letters the 
handwriting taken in Court omitted to give 
the’ accused persons an opportunity of 
getting an opinion of the Jury on the ques- 


` tion as to whether the letters were really- 


written by the girl or not. 

A further objection appears on the face 
of the charge and that is to the effect that 
although there were three accused persons 
and the case as against all the three did 
not stand on the same footing the learned 
_ Judge nowhere asked the Jury to consider 

the case as against each of, the accused 
.individually. This, in my opinion, is also a 
very serious omission andis likely to have 
prejudiced the accused persons, having 
regard to their defences which were not 
similar but different. 

. These are some of the more important 
objections which have been taken to the 
learned Judge's charge to the Jury in this 
case, and in the face of these objections I 
am not prepared to hold either that the 
accused had a fair trial or that. there was a 
proper summing up. In my opinion, there- 
fore, the verdict of the Jury should be set 
aside and the convictions of and the sen- 
tences.passed upon the appellants on. the 
basis of that, verdict should also be 
quashed, , f 

The question then arises as to whether 
‘there should be a re-trial of this case or not. 
The learned Counsel appearing on behalf 
of theappellant No. 3 has strenuously urged 
Bhat in view of certain facts which he has 
placed before us and also of certain 
circumstances which may lend support to 
his argument to the effect that the appel- 
lant No. 3 acted bona fide it is not necessary 
for us to send the case back for re-trial at 
least so far as the appellant No. 3 is con- 
cerned. We have carefully considered the 
matter. We do not express any opinion on 
the merits of the case but in view of the 
evidence on the record we are not prepared 
to say that this is a casein which we can 
substitute our own opinion for the verdict 
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of the Jury and wé accordingly order that 
the case against all the three accused should 
be tried again. f 

A further question then arises and that 1s 
as to where the case should be tried. It is 
quite clear that in view of the nature of the 
case, the allegations made on behalf of the 
respective parties, the length of time that 
has elapsed since the case was instituted, 
the fact that the case has been widely talked 
about and has been discussed in the columns 
of newspapers and that there has been some 
agitation over the case in certain quarters, 
an atmosphere of prejudice has been 
created locally and possibly in some of the 
neighbouring districts. It is, therefore, 
highly desirable tbat the case should be 
tried elsewhere that at Rangpur in order . 
that the accused should have a fair and 
impartial trial. The accused persons desire 
that the case be tried at Dinajpore and we 
think that it would be right to accede to 
their prayerin this respect. We accordingly 
direct that the re-trial ordered above do take 
place in the Court of Sessions at Dinajpur. 

The accused. will remain on bail pending 
their re-trial. | 

Cuming, J.—I agree. 

Zz. K. Appeal allowed; Re-trial ordered. 


ALLAHABAD HIGH COURT. 
CKIMINAL Revision No. 635 or 1925. 

"  .£ November 24, 1925.. 
Present:—Myr. Justice Daniels. 
RATAN MANJ—Acctusep—APPLICANT 

. versus 
HANS- RAM AND OTHEnS— OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 209-- 
Inquiry before commitment—Discharge of accused~- 
Subsidiary witnesses not examined, effect of. 

When a Committing Magistrate finds that the 
prosecution evidence is totally unworthy of credit it 
is his duty to discharge the accused. [p. 451, col. 1.] 

Where all the material evidence has heen heard and 
disbelieved, an order of discharge passed by a Com- 
mitting Magistrate should not be set aside merely 
because there were one or two subsidiary witnesses 
who might have been called but whose evidence was 
not recorded. [ibid.] l 

Criminal revision against an order of.the 
District Magistrate, Almora, dated the 
20th of August 1925. | 

Mr. S. B. Johari, for the Applicant. < 

JUDGMENT.—This isan application 
for revision of an order discharging the 
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Court. An application in revision was made 
to the District Magistrate who rejected it. 
The history of the case is this. The Magis- 
trate who heard it after hearing witnesses 
under s. 202 originally came to the 
conclusion that the complaint was ground- 
- less and dismissed it under s. 203, Cr. 

P.C. On application being made to him 

the District Magistrate directed a further 
inquiry. The Deputy Magistrate then made 
afullinquiry and after examining witnesses 
at length and taking the statements of the 
accused again came to the conclusion that. 
the charge was false. He accordingly dis- 
charged the accused. It is said that in 
doing so he was usurping the functions of 
the Sessions Judge, but even in the author- 
ity relied on by the applicant, namely,. 
Inve Bai Parvati (1) it is laid down that 
when a Committing Magistrate finds that. 
the prosecution evidence is totally un- 
worthy of credit it is his duty to discharge 
the accused. The ruling of this Court inGan- 
pat Lal v. Emperor (2) is to the same effect. 

_ A further complaint is made that all the 
evidence was not recorded. Only one 
wituess has been mentioned, and it appears 
from the District Magistrate's order that he 
was not re-examined, Where all the material 
evidence has been heard and dishe- 

-lieved I am not prepared to set aside the 
order merely because there were one or 
two subsidiary witnesses who might have 
been called but whose eyidence was not 
recorded. I find no reason to interfere and 
I dismiss the application. 


Z. K, . Applidation dismissed. 


(1) 8 Ind. Gas. 631; 35 B. 163; 12 Bom. L. R. 923; 11 
Cr. L J. 692. . 

(2) 81 Ind. Cas. 315; 46 
& A. L. R. 551; 25 Or. L. 
L. R. 5 A. 174 Or. 


A 537; 22 A, L. J. 411; 100. 
J. 795; (1924) A. L R. (A) 664: 


—— 


- LAHORE HIGH COURT. 
k CRIMINAL Revision Perion No. 634 
i oF 1925. 
i July 20, 1925. ; 
Present:—Mr. Justice Abdul Raoof. ` 
BHOLA—Accusep—PEtirioneR 


VETSUS i 
EMPEROR—RESPONDENT. : 
Penal Code (Act XLV af 1860), as. 802, 804, 323—- 


Blow struck with heavy weapon~-Disappearance uf 
person siruck--Offence, 


BHOLA v. EMPEROR, | 
accused in a charge triable by the Sessions ` 
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Accused struck his brother's widow with a heavy 
moosal, felled her to the ground, and then dragged 


er into the house after which no trace of her could 
be discovered: 


Held, that in the absence of definite evidence that 
the woman had died and that her death was due to 
the blow which the accused dealt her, the accused 
could not be convicted of an offence either under 
8. 302 or under s. 304 of the Penal Code and that at the 
most he was guilty of an offence under s. 323 of the 
Penal Code. fp. £52, col. 1.] 


Petition, for revision of an order of the 
Sessions Judge, Karnal, dated the 26th 
March 1925, affirming that of the Magistrate, 
First Class, Rohtak, dated the 16th March 
1925, y 3 3 

Mr. Shamair Chand, for the Petitioner. 


Mr. Des Raj Sawhney, Public Prosecutor, 
for the Respondent. 


JUDGMENT.—The applicant, Bhola, 
was convicted by M. Abdul Aziz, Magistrate 
First Class, with s. 30 powers, Rohtak, under 
s. 304-II of the Indian Penal Code and 
sentenced to four years’ rigorous imprison- 
ment. His appeal to the learned Sessions 
Judge of Karnal was dismissed and the 
sentence upheld. Hence this petition for 
revision to this Court. A learned Judge 
of this Court, while admitting the petition 
for revision to a hearing, directed notice 
to -be issued calling upon the applicant to 
show cause why he should not be convicted 
under s. 302 of the Indian Penal Code and 
why the sentence should not be enhanced. 

The case for the’ prosecution was that 
on or about the 21st of November 1924 the 
appellant struck his brothers widow, Mu- 
sammat Lachmi, with a heavy moosal and 
that she fell down and was dragged into 
the house. After that no trace of her was 
found. The occurrence was seen by Ramji 
Lal and Jug Lal - prosecution witnesses 
who have given evidence in this case. In 
addition to their evidence there is also the. ; 
evidence of a nine years old boy named - 
Pirthi son of the deceased who has deposed 
that since that day his mother had not 
been traced and that his uncle had been 
telling him that she had gone to a village 
and would be returning soon. He has 
further deposed that on the evening of the 
day of occurrence he had seen his mother 
lying in the house and that she had not 
spoken to him when called. Balram Zaildar 
has deposed that a pit was discovered in 
the village from which foul smell had been 
coming indicating that some corpse kad 
been concealed therein. No dead body, 
however, was found. As the dead body 
-of the woman was not found there was no 
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medical examination and. so there is no 
evidence as to the nature of the injury 
caused by the blow given with the moosal 
and further naturally there is no direct 
evidence that the woman had actually been 
killed or had died. The defence tried to 
make out that for certain reasons she had 
run away, The Magistrate has further 
relied on the circumstances that although 
the woman was the wife of Nagar, brother 
of the petitioner, no search appears to have 
been made for her. 

*The question to be decided is whether 
the above evidence is sufficient to support 
the conviction under s. 3934 M of the Indian 
`~ Penal Code. I am of opinion that the 
necessary facts to bring the case under the 
above section have not been established 
by the evidence for the prosecution. At 
the most he can be convicted of causing 
simple .hurt under s. 323 of the Indian 
Penal Code. No doubt the probability was 
that she had died in consequence of the 
injury received from the blow of the 
moosal, but in the absence of medical evi- 
dence it cannot be said that there is any 
proof of it. There is a good deal of room 
for conjecture and speculation, but conjec- 
ture is no proof. I am, therefore, con- 
strained. to hold that the. guilt of the 
accused under s. 302 II of the Indian Penal 
Code has not been established. 

I, therefore, set aside the conviction and 
sentence under that section and in lieu of 
if convict him under s. 323.of the Indian 
Penal Code and sentence him to one year’s 
rigorous imprisonment. 

Z. K. Order accordingly. 


ALLAHABAD HIGH COURT. 
-Criminat REFERENGE No. 417 or 1925. 
August 26, 1925. 
Present:—Mr. J ustice Kanhaiya Lal. 
KADHORI— APPLICANT 

versus - 
EMPEROR--RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 133 to 
148, 202—U. P. Village Panchayat Act (VI of 1920), 
6. 72—Power to make local enguiry—QObdstruction case 
~ Procedure. 

A Magistrate is competent under s. 72 of the 
U. P. Village Panchayat Act to make a local en- 
gir into an offence or charge covered by s. 202, 
Gr. P. C. But in a case where the question to be 


KADHORI v. EMPERO R. 


-[92 I. 0. 1926] 


determined is whether any unlawful obstruction has 
orhas not been made overa public pathway or other 
public place, he should follow the procedure laid 
down by ss. 133 to 143, Cr. P. C., aad base his decision 
on the evidence adduced and not” act outside such ~ 
evidence solely on the report of the panches or on 
their local investigation. 

Criminal reference made by the Sessions 
Judge, Mainpuri, dated the 22nd May 1925. 

The Assistant Government Advocate, for 


the Crown. 


`. JUDGMENT.—Alongside a small 
public Jane Kadhori has a house, and oppo- 
site that house stands the house of Mata 
Din. The house of Mata Din had a chabutra . 
infront of it which he is said to have ex- 
tended. Kadhori has also built a shop, 
which, according to his allegation, was 
built in the place of an old chapper, and 
according to Mata Din on the land.form- 
ing part of the lane or pathway. The effect 
of these two constructions, it is stated, was 
that the lane was considerably narrowed. 
The Trying Magistrate found that both 
these constructions were encroachments 
newly made on the land and directed both. 
of them to be. removed. The evidence 
produced by Kadhori to show that he had 
built the shop on the site of an old chapper 
appears to have been disbelieved. Certain 
panches were asked by the Magistrate to 
Make a local investigation and their report 
was that the shop had been newly built 
on land which formed a part of the lene or 
public pathway. The Magistrate examined 
Tewari Sheochiran Lal, the Sarpanch, who 
is also an Honorary Magistrate, and acting 
on the report ofthe panches he directed the 
removal of both the constructions. 

The procedure adopted by the learned 
Magistrate was somewhat irregular. He 
had power under s, 72 of the U. P. Village 
Panchavat Act, VI of 1920, to make a local 
enquiry into an offence or charge covered 
by s. 202, Cr. P. O., but ina case like the 
present he had to follow the procedure laid 
down by ss. 133 to 143 of the Code and de- 
termine on the evidence adduced whether 
any unlawful obstruction had been made 
over a public pathway or other public place, 
He could not have acted outside such evi- 
dence solely on the report of the panches 
or on their local investigation to determine 
whether any old chapper existed in the place 
where the shop had been built and, if not, 
how far the encroachment extended. Beyond 
verifying his report Tewari Sheocharan Lal 
does not say whether he had any personal 
knowledge about the matter. 


+ 
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The case is, therefore, sent back to the 
Trying Magistrate with a direction to en- 
quire afresh into the matter from the stage 
up to which the’enquiry had last proceeded, 
and to determine how far the land or public 
pathway extended, and whether the en- 
croachments had been newly made thereon, 
so as to obstruct the pathway and whether 
the public had suffered in consequence. 

N. H, Case sent back. 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 414 oF 1925. 
October 28, 1925. 

Present :—Justice Sir N. R. Chatterjea, 
Kr., and Mr. Justice B. B. Ghose. 
KERAMAT MANDAI AND ANOTHER— 
ÅCCUSED— APPELLANTS 


VETSUS 
EMPEROR—ObpposiTe PARTY. 
._ Criminal Procedure Code (Act V of 1898), s. 162— 
Hvidence Act (I of 1872), s. 165—Statement made to 
Police, admissibility of—Judge, power of, to question 
Investigating : Officer—Jury trial—Admissibility of 
evidence—Duty of Judge. ; 

The power conferred upon a Judge under s. 165 of 
the Evidence Act cannot be exercised for the purpose 
of introducing evidence in contravention of the law. 
bp. 453, col. 2.) ` f 

Under s. 162, Or. P. O., statements made to a Police 
Officer are prohibited from being used for any pur- 
pose save as provided in the section; and there is no 
provision for allowing the Judge to use such state- 
ments for confronting the witnesses with them. To 
use the statements for this purpose is to contravene 
the provisions of s. 162 of the Code.” [ibid.] 

In introducing evidence in a trialby Jury the 
Judge must be very careful in order to avcid mis- 
carriage of justice. |p. 454, col. 2.] 

Criminal appeal against an order of the 
Sessions Judge, Rajshahi. | 

Babus Debendra Narain Bhattacharjee 
and Satindra Nath Mukherjee, for the 
Appellants. 

__ Mr. Khondkar, Deputy Legal Remem- 
brancer, for the Crown. 

JUDGMENT.—This case* came up 
once previously before this Court on which 
occasion the conviction of the appellants 
was set aside and the case sént back for 
re-trial on the ground of erroneous admission 
of inadmissible evidence. The Court gave 
also certain directions as regard the fram- 
ing of charges on the re-trial. On this oc- 
casion also the appellants have been còn- 
victed on the unanimous verdict ofthe Jury 
under s. 366 and 376, Indian Penal Code, and 

*See 92 Ind, Cas. 439; 27 Or. L. J. 263—[Ed.] 
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sentenced to ten years’ rigorous imprison- 
ment, each under each section, the sentences - 
to run coucurrently, 

On behalf of the appellants it has been 
contended by their learned Vakil that the 
present trial has also been -vitiated on 
account of the use made by the Sessions 
Judge of the statements made by witnesses 
to the Police Officer during the course of 
investigation under Ch. XIV, Or. P. C. 
in contravention of s. 162 of the Code. The 
learned Judge was of opinion that he was 
entitled to put question with regard to those 
statements in the exercise of the power 
conferred upon him -by s.165 of the Indian 
Evidence Act in theorder to show thatthe 
witnesses had made contradictory statements 
to the Police Officer and before the Court. 
We have no doubt that the Judge was 
clearly wrong in making such use of the 
statements The power conferred on the 
Judge under s. 165, Evidence Act, cannot 
be exercised for the purpose of introducing 
evidence in*contravention of the law. The 
last para. of s. 2 of the Evidence Act 
leaves the provisionsof the Cr. P. ©. unaffect- 
ed. Under s. 162, Or, P. O., statements 
made to a Police Officer are prohibited from 
being used for any purpose saveas provid- 
ed in the section; and there is no provision 
for allowing the Judge to use such state- 
ments for confronting the witnesses with 
them. To use the statements for this pur- 
pose was to contravene the provisions of 
s. 162 of the Code. The learned Deputy 
Legal Remembrancer is unable to support 
the procedure adopted by the Sessions 
Judge. 

The use of which the learned Vakil com- 
plains is primarily that ofthe statements 
made by Sukhlal (P. W. No. 13) to the Police 
Officer which was introduced with the 
evidence by a question put to the Sub- 
Inspector by the Judge, thaton the night 
of the occurrence Joyhariand Kailash came 
to the witness and informed him that Belat, 
Keramat (the two appellants before us) and 
afew others had forveably taken away 
Adhar’s wife from Adhar’s bari, whilehe 
stated in Court that on the night of the 
occurrence Kailash and Jaihari came to him 
and said that they suspected Belat and 
Keramat of having taken away the woman. 
It is contended that this has occasioned a 
failure of justice, forifthe Jury thought that 
Sukhlal was a truthful witaess in the ab- 
sence of this contradiction, the verdict might 
have been in favour of the accused.” Itig 


* 


i ne 
urged that the verdict must, therefore, be set 
aside and the case sent back for fresh 
trial... Weare not prepared to accept this 
contention, Thestatement was with regard 
to such an unimportant matter and had 
such aremote bearing on the question in 
issue, and the contradiction not being atall 
vital. We are unable to hold that the 
admission of the evidence could have affect- 
ed the verdict of the Jury in any way. 
Jaihari and Kailash were not eye-witnesses 
to the oceurrence. They only purported to 
state what they had heard from another 
witness Radhapyari. Whether they stated 
that the accused had committed the act or 
that they had been suspected to have done 
that act on the night of the occurrence 
seems to havea very little bearing on the 
positive evidence given as to the occurrence 
itself. 

Tt is next urged that Sukhlal had given 
evidence that Binodini had immoral rela- 
tions with the appellant Belat and that if 
this witness had been believed the verdict 
would have been otherwise, We are unable 
to accept this contention also for assuming 
that Binodini was a woman of immoral 
charactér, there was no reason whatsoever 
for her leaving her home for the whole 
night and leaving a child five months old 
uncared for as there was nothing to prevent 
her from carrying on the intrigue in the 
manner as was suggested she used to. do 
before the day of occurrence ; nor is there 


any reason why she should have been found’ 


néxt morning at a distance from the village 
attempting to find her way home, in the con- 
dition in which the witnesses depose to have 
seen her hair ` dishevelled, eyes blood-shot 
and her body and cloth all muddy. There is 
no doubt, therefore, that she did not leave 
her home with the object of keeping an 
assignation even assuming that Sukhlal’s 
evidence is true. But against this man’s 
evidence, which is merely hearsay, there is 
the evidence of a large number of co- 
villagers who swore that Binodini wasof 
good character, and we have no doubt that 
the suggestion as to her bad character is 
unfounded. On the whole we are unable to 
hold that there bas been any failure of 
justice on account of the erroneous proceed- 
ing of the Judge. In this view we are not 
disposed to reverse the verdict of the Jury. 

Before parting with this case, we must 
express our regret thatthe Sessions Judge 
has committed this lamentable error which 
was due to his not considering the recent 
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amendments ofthe Code more carefully. 
This has caused usa great deal of trouble 
and much waste of time and might have 
caused further waste of public time and 
money and also harassment of witnesses if 
we had found it necessary to reverse the 
verdict of the Jury and direct fresh re-trial. 
The course adopted by the Judge is all the 
more regrettable because there was ade- 
quate and proper evidence in support 
of the case for the prosecution and the 
contradiction as the statement sought to 
be introduced was of no practical value. 
In introducing evidence in a trial with the 
aid of a Jury the Judge must be very care- 
ful in order to avoid miscarriage of justice. 
With these observations we dismiss the 
appeal. 


Z. K, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 559 or 1925. 
November 6; 1925. 
Present:—Mr, Justice Sulaiman. 
BANWARI LAL—Accusep ~APPLICANT 


$ Versus 
JHUNKA—Opposite Parry. 
Criminal Procedure Code (Act V of 1898), ss. 439, 
476, 476-B—Civil Procedure Code (Act V of 1908), s. 113 
—Order by Civil Court making or refusing to make 
complaint—A ppeal—Revision, nature of. 
A petition for revision of an order passed by a su- 
perior Court under s. 476-B, Cr. P. C, on appeal 
from an order of a Civil Court making or refusing to 
make a complaint, must be dealt with under s. 115, C. 
r C., and not under s. 439, Cr. P. CO. [p. 456, cols. 1 & 
eee | 
Criminal revision from an order of the 
Sessions Judge, Saharanpur, dated the 
10th August 1925. 
Mr. Nehal Chand, for the Applicant. 
‘Dr. N. C. Vaish, for the Opposite Party. 


JUDGMENT.—This is an application 
in revision from an order passed on appeal 
directing the prosecution of the applicant 
under ss. 193 and 471 of the Indian Penal 
Code. The applicant filed a suit on the 
basis of a promissory-note alleged to have 
been executed by the defendant and also 
produced a receipt purporting to be of the 
same date. The defendant denied the 
genuineness of these documents and denied 
that he had ever borrowed any money from 
the plaintiff. The promissory-note and the 
receipt were sent to the Thumb Impression 


oe 
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expert at the instance -of the plaintiff, but 
the report received from the expert was 
thatthe impressions were too blurred to be 
decipherable. The plaintiff then stated 
before the Court that if the defendant 
took an oath on the Ganges water that he 
“had not borrowed the money from the 
plaintiff he would agree to the suit being 
dismissed. The defendant agreed to take 
the oath. On the oath being taken by the 
defendant the Court without going into any 
further evidence dismissed the suit. Neither 
the plaintiff nor any witnesses on his behalf 
were examined. After the dismissal of 
the suit the defendant applied to the-Frial 
Court for proceedings being taken against 
the plaintiff under s. 193 and s. 471 of the 
Indian Penal Code inasmuch as he had 
verified the plaint and filed documents 
which were said to be forged.. The Trial 
Court declined to pass any such order. On 
appeal the learned Judge has reversed the 
erder. 

As the case would be merely one of oath 
against oath without any conclusive docu- 
mentary evidence to prove that the pro- 
note and the receipt were forgeries L might 
bave inclined to interferein revision on the 
criminal side if the application were, as 
it purports to be, under s. 439 of the Cr. 
P.C. On the other hand if this is a pro- 
ceeding ofa civil nature and my power of 
revision is confined to the provisions of 
s. 115 of the C. P. C., I would find it abso- 
lutely impossible to interfere, as there is 
neither any want of jurisdiction or any 
irregularity or illegality in the exercise of 
jurisdiction. $ 

I have, therefore, to consider whether a 
revision from an order passed under s. 476-B 
by the superior Court relates to a proceed- 
within the meaning of s. 439 of the Cr. 

Cc 


Under the old Code a Full Bench of this 
Court In the matter of the petition of Bhup 
Kunwar (1) overruling several previous 
cases held “where.an.order is passed under 
8.476 by a Civil Court, the case does not 
fall under s. 439 of the Cr. P. C., and the 
High Court has no power of interference i in 
revision.’ 

After some years a Full N of the 
Calcutta High Court came round to the 
same opinion in the case of Har Prasad Das 
v. Emperor (2), There it was held that s. 

o 28 A. 249; A. W.N. (1904) 15; 1 Or. L. J. 73. 


2) 19 Ind. Cas. 197; 40 C. 477; 17 Gr. L. J. 245; 
14 Or. L. J. 197; 17 O. W. N. 647. 
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439 of the Or. P. O., was inapplicable to a 
case where a Civil or Revenue Court had 
passed an order under s. 476. 

The Full Bench case had of course been 


. followed by this Court till the Code was 


amended. The amended Code has made 
TA alterations in ss. 195, 476, 439 and 

7. ý 
A Criminal Revision No. 428 of 1924 came 
up before Mukerji, J., who considered the 
question to be of some importance and re- 
ferred it to a larger Bench. It appears that 
in the course of the argument he was inform- 
ed that the general opinion now held is that 
the earlier view of this Court required re- 
consideration. Iam not aware of the es 
tent to which such opinion is held. The 
learned Judge suggested that the point 
required re-consideration in view of the fact 
that under s, 476-D an appeal is now allow- 
ed. The Bench before which the case 
went up however did not decide this ques- 
tion, but dismissed the application on the 
merits. 

I have, therefore, to consider whether the, 
amendment of the Or. P. O. has made the 
Full Bench ruling-of this Court no longer 
a good law. 

Section 476 of the old Code as well asthe ` 
corresponding section of the new Code 
empowers any Civil, Criminal or Revenue 
Court to takesteps mentioned therein. It 
follows that merely because a Court is tak- 
ing proceedings under s. 476 it cannot be 
supposed that that Court is necessarily a 
Criminal Court. A Civil Court exercising 
powers under s. 476 remains a Civil Court, 
Section 476 of the old Code did not provide 
for any appeal from an order passed by the 
first Court, but s. 476-D provides an appeal 
from an order passed by any such Civil, 
Revenueor Criminal Court to a Court to which 
such former Court is subordinate within the 
meaning of s. 195° (3). Then the superior 
Court is defined in s. 195 (3) of the new Code 


‘as being a Court to which appeals ordinarily 


lie from the appealable decrees or sentences 
of such former Court or in the case of a. 
Civil Court from whose decrees no appeal 
ordinarily lies, the principal Court having. 
ordinary original civil jurisdiction. It 
follows, therefore, that the superior Court 
to which appeals ordinarily lie and which 
is émpowered under s.476 B to hear an 
appeal cannot necessarily be deemed to be 
a Criminal Court: It can continue to be a 
Civil Court if it isin fact a Civil Court. 

Z. Section 435 of the Cr. P, ©. empowers the 
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High Court to call for the record of any in- 
ferior Criminal Court, but it does not em- 
power the High Court to call for the record 
of any Civil or Revenue Court. It cannot, 
therefore, be contended fora moment that 
the record of the superior Court under s. 
- 476-D can be called for by the High Court 
under s. 435. It must, however, be noted 
that s. 439 is slightly. wider in scope and 
covers cases where the record of proceeding 
has been called for by the High Court or 
which has been reported for orders or which 
otherwise comes to its knowledge. Even 
under the old Code some learned Judges 

interfered with an order ‘passed under s. 

145 of the Code although under s, 435 (3) 

the record of that casé could not be called 
for. It would seem that the High Court, 

therefore, may interfere in revision under 

s. 439 even if it has not been empowered to 
call for the record unders. 435: But the 
view taken by the Full Bench of this Oourt 

referfed to above was that s. 435—439 must 
be read together and that the word “pro- 

céeding” mentioned ‘in s. 439°meant the 

same- proceeding as is- mentioned in-s. oo 

It may be- that the- word “proceeding” 

s. 439 may mean the proceeding~in “ae 
` Criminal Court referred to in s. 435 or it 
may possibly mean any: proceeding-to 
which the Cr. P. C, is applicable. If the 
latter meaning-were to be assumed ‘per- 
haps the power of revision of ‘the High 
- Court might’ be wider, but the Full Bench 
accepted the view that the word ‘“proceed- 
ing” meant proceeding -in any’ Criminal 
Court and not necessarily. any -proceeding 
referred to in the Or, P. ©. Iam bound to 
follow that view and I see nothing in the 


amended. Code which ‘can-alter the effect of- 
that Full ‘Bench'ruling, The mere fact that- 


now an appeal is provided to a superior 
Court cannot make that Court a Criminal 
Court nor can it make the proceeding be- 


fore that superior Court-one which’ can be | 


interfered with under s. 439.- 

Under the old Code there was one diffi- 
culty in the way-of the view expressed by 
the Full Bench, namely, that s.-537-B assum- 
ed that a High Court could ‘interfere on 
appeal.or revision incases of an irregularity 
in proceedings taken under s.:195 or s. 476. 
The Full Bench, however, took the view that 
that must refer to proceedings under s. 476 
before a Criminal Court. No such difficulty 
now arises before me. Sub-clause B of s. 537 
has altogether been- deleted in the new. 


8037, Itis further. to-be noted-that- even in 
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the old Code-there was no mention- of s. 476. 
in the old s. 439 but there was a mention of ' 
s. 195. In the corresponding section of the - 
new Code even the mention of s. 195 has 


‘now been omitted. It is further clear that: 


the substantial effect of an order -under 
s. 476 is the filing of a complaint on behalf. ` 
of the Court before a Magistrate. When an 
order is to be revised it would mean not" 
only an order superseding the order -of the 
lower Court but also an order directing the 
withdrawal of that complaint. Section 438 
does not expressly empower the High Court . 
to direct the withdrawal of a complaint which‘ 
might have been filed by-a subordinate 
Court. It is confined tothe powers: which 
are conferred on a Court of Appeal by - 
ss. 423, 426, 427,428 or 438. It, therefore, 
seems tome that the amendment of the 
Or. P. C., has strengthened the view of the 
Full Bench rather than weakened it. Iam 
accordingly of opinion that I have no power 
of interference on the criminal side. 

The learned Counsel for the applicant has 
urged before me that I should exercise the 
power of superintendence conferred on the 


- High Court under s. 107 of the Government 


of India Act. I doubt very much whether 
the word “supérintendence” could have been 
intended to mean the same thing as revi- 
sion. I, however, consider it unnecessary to 
decide whether the word “superintendence” 
is used in an administrative sense ornot. I- 
do not think that this is a case in which an 

extraordinary? power of the High Court, 

even if it were vested in it, should be exer- 


-cised. 


The application i is accordingly dismissed. 
Z. K. Application dismissed.’ 


MADRAS HIGH.COURT. 
CRIMINAL APPEAL No, 296 ‘or 1925. 
September 1, 1925. 

Present :—Mr. Justice Devadoss and - 
Mr. Justice Waller. | 
THOKALA SESHAMMA AND OTHERS 
— RrsrponpENTS—APPELLANTS 
versus 
YELLATURI VENKAMMA—Psririoner 
— RESPONDENT. 

Criminal Procedure Code (Act V of 1898); s. 476 - 
Offence committed in course of judicial proceeding - - 
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Complaint by Court after termination of proceedings, 
legarity of—-Delay, effect of—Complaint, when te be 
made. 

The power conferred upon a Court under s. 476 of 
the Or. PZO. to make a complaint to a Magistrate when 
any of the offences referred to in s. 195, cls. (© and 
(c), appears to have been committed in or in relation 
to a judicial proceeding before it, is exercisable even 
after the termination of the proceeding in which the 
offence complained of is said to have been committed. 
[p. 458, col. 2.] -o 

No hard and fast rule can be laid down as to 
within what time a complaint should be made under 
s. 476. If a Court after the lapse of a considerable 
time makes a complaint under s. 476 such com- 
plaint is open to the objection that it was made after 
an undue delay. Hach case would depend upon its 
own circumstances. -[ibid.] 


The effect of the changes made in the Cr. P.. 


O. by the introduction. of ss. 476-A and 476-B is no 
longer to make it necessary that a proceeding under 
8. 476-should be a part of, or so soon after the termi- 
nation of the judicial proceeding as to make it a part 
of, the judicial proceeding. |p. 458, cols. 1 & 2.| 


Appeal against anorder of the District 
Court, Kurnool, in O. P. No. 49 of 1924, 
dated the 5th February 1925, 


Messrs. A. Venkatarayaliah and L. Ven- 
katanarasimha, for the Petitioner. 

Messrs, A. C. Sampath Aiyangar and P. C. 
Parthasarathy Atyangar, for the Respond- 
ents.. 


JUDGMENT.—This is an appeal under 
s. 476-B against the complaint of the Dis- 
trict Judge of Kurnool made under s. 476 
of the Cr. P. C. Appellants Nos. land 2 
propounded a Will of one Sami Reddi in 
answer toa suit brought by the plaintiff 
for the recovery of the properties of Sami 
Reddi who died on 15th January 1922. 
The 3rd appellant is the writer and appel- 
lants Nos. 4 and 8 are the attestors of 
the Will. The Subordinate Judge came to 
the conclusion, after a full consideration 
of the evidence, that the Will was a forgery. 
On appeal the District Judge agreed with 
the Subordinate Judge in his. conclusion 
that the Will was a forgery. The plaintiff's 
‘widow applied to the District Judge to 
take action unders. 476 of the Cr. P. C. 
The learned Judge has laid a complaint 
before the Sub-Divisional First Class Magis- 
trate of Kurnool against the appellants 
for offences under ss. 467, 193 and 196 of 
- the Indian Penal Code. 

The first point raised by Mr. Venkata- 
rayaliah is that the District Judge acted 
without jurisdiction in laying a complaint 
about 4 months alter he disposed of the 
appeal. He relies upon.the- Full Bench de- 
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cisions in Rahimadulla Sahib v. Empzřor 
(1) and Aiyakannu Pillai v. Emperor (2) 
and contends that the order of the District 
Judge should form part of the judicial 
proceeding in which the: offence or offences 
are said to have been . committed. The 
District Judge disposed of the appeal on 
30th September 1924. The plaintiff's widow 
moved the District Court on 8th November 
1924 for action under s.476. The District 
Judge passed the order appealed against, 
on 5th February 1925. The decisions in 
Rahimadulla Sahib v. Emperor (1) and: 
Aiyakannu Pillai v. Emperor (2) and the 
decisions following them have no applica- 
tion to a complaint under s. 476 of the 
present Or, P.'C. Those decisions were 
passed under the. old Cr. P. C. of 1898, 
The present s. 476 empowers a Civil, Cri- 
minal or Revenue Court, if it considers 
expedient in the interests of justice that 
au enquiry should be made into any offence 
referred toin s, 195 cls. (b) and (e) which 
appears to have been committed in or in 
relation toa proceeding in that Court, to 
hold such preliminary enquiry, if any, as 
it thinks necessary, record a finding to that 
effect and make a complaint thereof in 
writing. Section 476, therefore, contem- 
plates only a complaint and not an order ` 
for proceedings against any person who, it 
thinks, has committed an offence. The 
wording of s, 476 of the old Gode was 
different fromthe wording of the present 
s. 476. Section 476-of the old Code was as 
follows :— 

“When any Civil, Criminal or Revenue 
Court is of opinion that there is ground 
for inquiring into any offence referred to 
ins 195,and committed before it or brought 
under its notice in the course ofa judicial 
proceeding, such Court, after making any 
preliminary enquiry that may be necessary, 
may send the case for inquiry or trial to 
the nearest Magistrate of the First Class.” 
Under the present Cr. P. C., itis not only 
the Courtin which the offence was com- 
mitted, but also the Court which hears an 
appeal from that Court, is entitled to pro- . 
ceed under s. 476 and the present section 
contemplates a party moving the Court by 
an application to take action under s. 476 
In Rahimadulla Sahib v. Emperor (1) the 


(1) 31 M. 140; 17 M. L. J. 584; 3 M. L. T.79; 7 Cr. 
J. 54 


(2) 1 Ind. Cas. 597; 32 M. 49; 19M. L.J. 42; 4 M, 
L. T. 404; 90r, L. J. 41, 
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cy ia Chief Justice observes at page 
144* :— 

“I think theré is considerable force in 
the observation of the Chief Justice thatif 
months after the trial the Court may act 
under s. 476 it is difficult to appreciate 
the necessity of s. 195. As regards the 
general policy of the law, I agree with the 
view expressed by Geidt, J. ‘I do not 
think’—the learned Judge observes :—‘that 
it was ever intended that when the proceed- 
ings had terminated and passed beyond the 
ken of the Court, the attention of the Court 
should be subsequently redrawn by some 
private person to the fact that in those pro- 
ceedings there had been committed some 
offence in contempt of the Court’s authority 
or against public justice which deserved 
punishment. The commission of the offence 
and the desirability of a prosecution should 
be so’ patent as to move the Court at the 
time to take action without the stimulus 
of an application bysomeinterested person.” 

The two reasons given by the learned 
Chief Justice are absent now. Under s. 195 
of the old Code, sanction was granted 
toa party for prosecution, but the present 
s. 195 has done away with the sanction. 
The second reason that the Court should 
act suo motu without the stimulus of an 
application cannot apply to the present 
section, for it does contemplate an applica- 
tion being made bya party for initiation 
of proceedings. The words, “Whether on 
application made to it in this behalf or 
otherwise” have, been introduced into the 
present section. In Aiyakannu Pillai v. 
Emperor (2) Sankaran Nair, J., holds that 
a proceeding under s. 476 does specifically 
authorise a Court proceeding under that 
section to make a complaint in writing 
signed by the Presiding Officer of the Court 
to a Magistrate of the First Class. Another 
reason assigned by Sankaran Nair, J., is 
that there is no appeal against an order 
unders. 476. The present s. 476-B does 
provide an appeal both against a complaint 
made under s, 476 as well as against an 
order refusing to lay a complaint-before a 
Magistrate. Tt i is clear from the wording 
of the present s. 476 that all the arguments 
which weighed with the learned Judges 
who decided Rahimaduila Sahib v. Emperor 
(1) and Aiyakannu Pillai v. Emperor (2) 
. for coming to the conclusion that the pro- 
ceeding under s. 476 should ‘be a part of 
>the judicial proceeding before it or at least 

*Page of 31 M.—| Ed. 
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so soon after the termination of the judg- 
ment proceeding as to make the order under 
s. 476 a part of the judicial proceeding, are 
met by the changes made in the said section 
and by the enactment of two new sections 
476-A and 476-B, It is unnecessary to con- 
sider the other cases on the point, as we 
hold that the changes made in the Code 
have met the arguments advanced by the 
learned Judges for coming to the conclu- 
sion that the Court acted without jurisdic- 
tion, if it passed an order under s. 476 some 
time after the termination of the proceed- 
ings in which the offancs complained of 
was said to have bəən committed. The 
case in Maung Shwe Phwe v. Ma Me 
Hmoke (8) does not help the appellant. 
No doubt, if the Court after the lapse of 
considerable time makes a complaint under 
s. 476, such complaint is open to the ob- 
jection that it was made ‘after an undue 
delay. Each case would depend upon its 
circumstances. No hard and fast rule can 
be laid down as to within what time, a com- 
plaint should be made‘unders. 476. If a 
Court disposes of a case on the last work- 
ing day of a term and initiates proceedings 
under s. 476 on the first day of the re-open- 
ing of the Court after the long vacation, 
can it be said that the Court acts with 
undue delay. In this case the application 
was made within 40 days of the delivery 
of the judgment in theappeal. A similar 
application was made to the Subordinate 
Judge of Kurnool and asthe appeal was 
then pending, he dismissed the application | 
with the remark “that the petitioner, if ad- 
vised, may renew his application after the 
litigation ends”. The application was re- 
newed before the District J udge after the 
disposal of the appeal and the District 
Judge gave notice to the counter petitioner 
and “laid a complaint on 5th February, 
1925. It cannct be said that; in the circum- 
stances, there has: been undue delay in 
instituting proceedings under s. 476. 

The next contention of Mr. Venkatara- 
yaliah is that there should be a finding 
that the appellants are guilty of an offence. 
The District Judge in his order dated 5th 
February 1925, has recorded a finding that 
the Willis a forgery and it is unnecessaty 
that all the reasons given in the judgmant 
should be repeated in an order in which he 
comes to the conclusion that a complaint 
sonar be laid beforea First Class Magistrate. 

` (3) 85 Ind. Oas. 244; 3R. 48; 3 Bur. L. J. 844; < 
atoh, L R. (R) 195; 26 Cr. L. J. 609. 
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- It is next argued that there should bea 
‘reasonable probability of the prosecution 
ending in a conviction and reliance is placed 
upon Munuswamy Mudaliar v. Rajaratnam 
Pillai (4) and the cases referred to therein. 
In the case of a sanction under the old s. 195 
it was the duty of the Court to see that there 
was a reasonable probability of the prose- 
cution ending ina conviction and to dis- 
courage frivolous and vexatious applications 
for sanction, In order to prevent a person 
who gets the sanction from misusing it, 
the Court had to take’ care to see that 
sanction was granted to proper persons. 
Such considerations do not apply to a com- 
plaint made by the Court, but the Court 
acting’ under s. 476 should not act capri- 
ciously or without proper grounds. Sec- 
tion 476-B by which an appeal is provided 
is. a sufficient safeguard against frivolous 
complaints being made. Here, inthis case, 
- the District Court has preferred a com- 
plaint after due consideration of the evi- 
dence and after recording a finding that the 
Will propounded by appellants Nos, land 
2 wasa forgery. When two Courts have 
given aconcurrent finding that a Will isa 
forgery, it cannot be said that the Court 
has not acted with due care and.caution and 
without considering whether there is a pro- 
hability of the prosecution’ ending in a 
conviction. As the appellants are to be 
tried, for the offences with which they are 
charged, any strong expression of opinion 
by this Court on the merits of the case 
might prejudice them in their own trial. 
The concurrent finding of two Courts that 
the Will is a forgery is sufficient guarantee 
for the view that this is a fit case to be 
enquired into by a Magistrate. 
The appeal is dismissed. ' 
v, N. V. Appeal dismissed. 


(4) 72 Ind. Cas. 340; 44 M. L. J. 774 at 
L. W. 505; (1923) A. E R. @L) 136; 45 M. 928; 24’ Gr. 
L. J. 340. 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 774 oF 1925. 
October 24, 1925. 
Present:—Sir Shadi Lal, Krt., Chief 
Justice, and Mr. Justice Campbell. 
MADAT KHAN AND ANOTHER— CONVICTS— 
APPELLANTS 
versus 


EMPEROR —RESPONDENT. 
Penal Code (Act XLV of 1860), ss. 97, 802—Death 


p. 778; 16 
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caused in- pre-arranged Fight—Murder--Private 
defence, right of. . 

Where members of two rival factions armed with 
deadly weapons take part in a pre-arranged fight, dnd 
deaths are caused on either side, no quéstion of the 
exercisé of the right of private defence arises, “and 
all those who take part in the fight are guilty of th 
offence of murder. [p. 460, col. 1.] ; 


Appeal from an order of the Sessions 
Judge, Attock at Campbellpore, dated 24th 
July 1925. 

Sir Mohammad Shafi, KT., and Mr, Abdul 
Aziz, for the Appellants. 

Mr. Dalip Singh, Government Advocate, 
for the Respondent.. 


JUDGMENT. aw 

Shadi Lal, C. J.—On the afternoon of 
the 2Ist April 1925, a fight took place out- 
side the village of Dhok Baz Gul in the 
Attock District between the members of 
two rival factions known respectively as 
Ashraf's party and Madat’s party. The 
learned Sessions Judge finds, and his find- 
ing has not been seriously contested before 
us, that three men on each side participat- 
ed in the fight. Taj Muhammad and Nur 
Muhammad, sons of Ashraf, and Nur Khan, 
his brother-in-law, were the members of 
Ashraf’s faction who participated in this 
affair while on the opposite side the com- 
batants were Madat and his two brothers, 
Fagir and Ghazan. 

It is beyond dispute that all the six 
persons mentioned above were wounded, 
and that two of them, namely, Ghazan and 
Nur Muhammad succumbed to their in- 
juries. Taj Muhammad and Nur Khan 
have been found guilty of the murder of 
Ghazan, and their adversaries Madat and 
Faqir have been convicted of the murder of 


Nur Muhammad, and the convicts have all -` 


been sentenced to suffer the penalty of 
death. 

Now, the medical evidence makes it 
perfectly clear that two men on each side 
received bullet wounds, and that the com- 
batants belonging to each of the rival par- 
ties received also wounds inflicted with 
spears and knives. There can, therefore, 
be little doubt that the members of each 
party were armed with a pistol, a spear and 
a knife; and I cannot accept the contention 
that neither Madat nor his companions 
attacked: their adversaries with a pistol. It 
must he remembered that notonly the de- 
ceased Nur Muhammad, but also his brother 
Taj Muhammad, received bullet wounds, 
and itiş most unlikely that: these wounds 


` 
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_were the résult of. misjudged firing by- 


their own relative Nur Khan. 

Two rival versions have been put for- 
ward before the Court, and each party 
have tried to minimize their own part in 
the transaction. These versions are set 
out in the judgment of the learned Sessions 
Judge, and after examining the arguments 
advanced by the learned Counsel, on both 
sides [ have no hesitation in endorsing the 
conclusion of the learned Judge that the 
evidence produced in support of the rival 
stories is wholly unreliable and that both 
parties have suppressed. important facts 
concerning the transaction. 


It is common ground that a bitter enmity 
extending over nearly 12 years existed be- 
tween the two families, and there is evi- 
dence to the effect that only a day or two 
before the incident in question .shots were 
fired by one or more members of each party 
at their adversaries. Now, the witness 
Inayat deposes that on the morning of the 
21st April he went to Ashraf to seek the 
latter's assistance in reaping his harvest, 
but that Ashraf expressed’ his .inability to 
accede to the. request because he had made 
an appointment to fight Madat. That the 
fight was a pre-arranged affair receives 
support, not only from the circumstances 
that the number of the combatants on each 
side was exactly. the same, but also from 
the fact that they were armed with exactly 
similar weapons, namely, a pistol, a spear 
‘and a knife on each side. In view of this 
important circumstantial evidence cor- 
roborating .the testimony of Inayat it is 
futile to contend that the learned Sessions 
Judge has invented a theory which is not 
supported. by any evidence on the record. 
Indeed,. the story of a pre-arranged fight 
between the two factions is the only rational 


“version whichis compatible with all the- 


known circumstances of the case and satis- 
factorily accounts for the injuries sustained 
_ by the combatants. 


No question of self-defence arises in a 
case of this character, and the prisoners, 
upon whom the onus rested, have failed to 
show that they were entitled to exercise 
the right of private defence. The convicts 
+- are clearly guilty of an offence under s. 
` 302, Indian Penal Code, and there is no ad- 
_equate ground which would justify inter- 
ference with the discretion of the Trial 
Judge in the matter of the punishment 
imposed by him. Confirming, therefore, 
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the sentences of death I dismiss both. the 
appeals.. < 
Campbell, J.—I agree that the appeals 
are dismissed and the sentences of death 
confirmed, 
Z. K.- Appeals dismissed. 


ALLAHABAD’ HIGH COURT. 

CRIMINAL Rererence No, 666 oF 1925. 

November 12, 1925. 
Present:—Mr. Justice Kanhaiya Lal. 
BAHADURA or BAHADRE—APPLICANT 
versus 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), s. 178—Criminal 
Procedure Code (Act V of 1898), s. 160—Notice to 
attend enquiry, refusal to accept—Intentionally pre~ 
venting service—-Offence. 

Refusal to accept a notice issued by a Police Officer 
under s. 160, Cr. P. O., requiring attendance at an 
enquiry does not amount to an offence under s. 173 
of the Penal Code. 

Criminal reference made by the Sessions 
J Tn Meerut, dated the 12th October 
1925. 

REFERRING ORDER.—Thisis an 
application against the order of a -Magis- 
trate convicting the applicant Bahadura of 
an offence under s 173.0f the Indian Penal 
Code, and sentencing him to pay a fine of 
Rs. 5.or in default to undergo one week's 
simple imprisonment. The learned Magis- 
trate has held that the applicant refused 
to receive a safina or to signit in token of 
service. There is no dispute as to the fact. 
It is.urged on behalf of the applicant that 
refusal to receivea safina does not’ consti- 
tute an offence under s.173 of the Indian 
Penal Code. This is borne out by the . 
commentaries and the Government Pleader - 
has nothing to urge against the applica- 
tion. In these cirumstances I hold that 
the conviction of the applicant was illegal. 
The record will be submitted to the Hon'ble 
High Court for orders. : 

JUDGMENT.—A notice was issued by 
a Police Officer under s. 160 of the Cr. P. C. 
requiring the petitioner, Bahadura, to 
attend the enquiry. He is said to have re- 
fused to take the notice. He has been tried 
and convicted of an offence under s. 173 of 
the Indian Penal Code. This does not, 
however, amount to an offence of intention- 
ally preventing service Sahdeo fai v. 
Emperor (1). 


oe Ind. Cas. 522; 40 'A. 577;, 16 A~ L; J. 458; 19 
Cr. L. J. 746, | : 
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The conviction and sentence are, there- 
fore, set aside. The fine, if paid, will be 
refunded, 


Z, K. Conviction set aside. 





LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 643 or 1925. 
October 3, 1925. 

Present:—Mr. Justice Zafar Ali. 
TEJA SINGH—Accusep—APPELLANT 
versus 
EMPEROR— RESPONDENT. 

Evidence Act (I of 1872), s. 183--Approver, state- 
ment of, value of—Confession brought about by pressure 
of relatives, 

It is not safe to place any reliance upon the testi- 
mony of an approver who was prevailed upon by his 
relatives, who were members of a faction hostile to 
the accused, to make a confession and turn King's 
evidence. 

Appeal from an order of the Sessions 

Judge, Lyallpur, dated the 9th April 1925. 

Mr. M. L. Puri, for the. Appellant. 

Diwan Ram Lal, Assistant Legal Re- 
membrancer, for the Respondent. 

JUDGMENT.—The appellant Teja 
Singh, a young mah of 25 years, has been 
convicted by the Sessions Judge, Lyallpur, 
of an attempt to cause grievous hurt by 
means of a bomb, inasmuch as he, in, com- 
pany with another youth, namely, Sewa 
Singh who turned King's evidence, ex- 
ploded a bomb at midnight in the door of 
the baithak wherein the complainant lay 
asleep. The so-called bomb, it was found, 
contained no explosives but country gun- 
powder of an inferior quality. The evi- 
dence on which the conviction is based 
appears to be highly improbable and un- 
worthy of credit. Kishen Singh according 
to the finding of the learned Sessions Judge 
is a scoundrel of the first water. He had 
admittedly a liaison with the mother of 
the appellant ever.since the latter was a 
minor but now that he wasmajor he natu- 
rally resented his illicit connection with 
her. Therefore; Kishen Singh's propensity 
to devise a plan to put Teja Singh out of 
his way should not have been lost sight of, 

Now, his story was that onthe night be- 
tween the 15th and 16th October 1924 he 
was roused from sleep by the bursting of a 
bomb in the door of his baithak which was 
open. It is, however, unlikely in the first 
place that he should have gone to bed leav- 
ing the door open. Secondly, even if the 
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whole thing was not a concoction, it is not 
likely that the perpetrators of the out- 
rage were still within sight and could be 
identified when he came out from his 
baithak. However this may be, the Police 
Officer who made the investigation came 
to the conclusion that Kishen Singh was | 
guilty of fabrication and took him into 
custody. He had been in the lock-up for 
10 or 12 days when his friend Jagat Singh 
a retired Risaldar intervened on his behalf 
with the Superintendent of Police and the 


` latter deputed another Police Officer, name- 


ly, Anup Singh Inspector, to investigate the 
case. The tables were turned as soon as 
ihe latter arrived at the spot. Jagat Singh 
according to his own showing was. not a 
disinterested person. He admits that there 
are two factions in the village and that 
Kishen Singh is a partisan of his, He had 
once before, too, intervened with the Sup- 
erintendent of Police on his behalf when 
he was under arrest for theft and later on 
he- appeared as a witness in his defence, 
Teja Singh appellant belongs tothe opposite 
faction. There is admittedly strong party 
feeling between the two factions so much so 
that Jagat Singh and his few adherents are 
boycotted by the rest of the villagers who - 
constitute the other faction. Kartar Singh, 
father of Sewa Singh approver, is also a 
partisan of Jagat Singh but he was not in 
the village at the time of the occurrence 
and during his absence Sewa Singh had 
begun to associate with Teja Singh appel- 
lant. Kartar Singh came back probably 
on hearing of the case and was present 
when Anup Singh Inspector arrived. It 
appears that Jagat Singh and Kartar Singh 
put their heads together and prevailed 
upon Sewa Singh to make a confession and 
turn King’s evidence. On the very day on 
which the Inspector arrived Sewa Singh 
appeared before him and confessed. As 
there was no other evidence available the 
Police Inspector fell in with the scheme of 
Jagat Singh. 

Having regard to the circumstances under 
which Sewa Singh turned approver it is 
not safe to place any reliance on his testi- 
mony. Similarly Jagat Singh has shown 


‘himself to be quite unworthy of credit. 


1, therefore, accept the appeal, set aside 
the conviction and sentence and direct that 
the appellant be released forthwith. 

Z. K. Appeal accepted, 


Ags 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL REVISIONAL APPLICATION 
No. 175/4 oF 1925. 
September 24, 1925. 
Present:—Mr. Kennedy, J. C., and 
Mr. Tyabji, A. J. C. 
CHANDIRAM AND oTapRs—AccUssp 
versus 


EMPEROR—Opposite Party. 
Penal Code (Act XLV of 1860), s. 120B—Conspiracy, 
ingredients of —Overt act, value of. 
The ingredients of the offence of conspiracy are:— 
(1), That there should be an agreement between the 
ersons who are alleged to conspire; and 
(2) that the agreement should be:— 
(ij for doing of an illegal act, or ; 
(it) for doing by illegal means anact which may 
not itself be illegal. [[p. 462, col. 1.1 
Conspiracy is a substantive offence and has nothing 
to do with abetment. Although an overt act may be 
specified in the charge yet this is not (except when 
the end of the conspiracy is not to commit an offence) 
necessary. The overt act or acts is or are introduced 
not as partially constituting an offence bit as giving 
information and example as to what the conspiracy 


was. The offence is conspiracy. Nor is there any. 


limit to the number of overt acts which can be given 
in the charge. [p. 462, cols. 1&2.) | 
Tt isnot necessary that eich conspirator should be 

aware of all the acts done by each of the conspirators 
in the course of the conspiracy. [p. 462, col. 2.] 

“It is, however, necessary that there should be one 
conspiracy and not a series of conspiracies and crimi- 
nal acts unconnected by unity of intention. [ibid.] 


Reference made by the District Magis- 
trate, Larkana, dated 21st August 1925. 
- Mr; C. M. Lobo, Acting Public Prosecutor 
for Sind, for the Crown. 

Mr. Partabrai D. Punwani, for the Accus- 
ed. 


JUDGMENT.—We think there has 
been some confusion in the Courts below 
as to the law of conspiracy :— 

The ingredients of the offence of con- 
spiracy are :— f 

(1) That there should be an agreement 
between the persons who are alleged to con- 
spire; and | 

(2) that the agreement should be :— 

(i) for doing of an illegal act, or 
(ii) for doing by illegal means an act 
which may not itself be illegal. 

It must be remembered that conspiracy 
isa substantive offence and has nothing to 
do with abetment, It isto be remembered 
also that though an overt act may be 
specified in the charge yet this i is not 
(except when the end of the conspiracy is 
not to commit an offence) necessary. In any 
case the overt act or acts is or are introduc- 
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ed not as partially constituting the offence 
but as giving information and example as 
to what the conspiracy was. Nor is 
there any limit to the number of overt. 
acts which can be given in the charge. 
The accused is not charged with com- 
mitting them but with committing the 
offence of conspiracy in the course of 
which these events took’ place. It is 
thus clear that it may be specified in a 
charge that a certain act has heen com- 
mitted which could not possibly be com- 
mitted by one of the alleged conspirators 
nevertheless such conspirator may be guilty 
of that conspiracy in the course of which 
such act was committed. Thus Lady Roch- 
ford might well have been charged with con- 
spiracy to commit high treason in con- 
nection with the seduction of Anne Boleyn. 

Againitis not by any means necessary. 
that each conspirator should be aware of all 
the acts done by -each of the conspirators 
in the course of the conspiracy. This 
necessarily follows from what has been said 
above. His offence is the conspiracy. The 
acts done by any of the conspirators in 
furtherance of the purpose of the conspiracy | 
are merely indication of what the object of 
the conspiracy was, . 

What is necessary, however, is that there 
should be one conspiracy and not a series . 
of conspiracies and- criminal acts uncon- 
nected by unity of intention. It is quite 
possible that the same gang may commit 
conspiracy after conspiracy, all of the same 
nature yet actually unrelated. Again it is 
quite possible that there may be a band 
of conspirators working fer a common cri- 
minal end and that for the purpose of that 
conspiracy they may find it necessary to 
procure the doing of unlawful acts by 
persons who are not members of the con- 
spiracy. In that case, if the persons so 
seduced into unlawful acts are not aware 
of the conspiracy, the fact -that they do 
unlawful acts does not make them members, 
Thus let it be supposed that a gang of men 
conspire to murder some one and to that 
end borrow a gun from a license-holder, 
who thus commits the offence of parting. 
with his gun contrary to his license, but 
who imagines that the conspirators have 
borrdwed the gun for shikar, that will 
not make the license-holder a conspirator. 

In the present case it is necessary to find 
whether there was a conspiracy to defraud 
the Railway Company by a continual series 
of frauds all forming one fraud and not 
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being isolated acts. If that be the case it 


can be judged whether the accused were ` 


guilty of thah conspiracy or whether they 
or any of them were so committing isolated 
crimes not knowing that such crimes form- 
ed part of the greater design. In the first 
case, it would not matter in the slightest 
whether some of the persons were to com- 
mit offences, e.g., criminal breach of trust 
‘which others could not by the nature of 
things commit. It might quite well be the 
-ease.4 Lokumal was to go on making false 
` applications for concession ‘tickets and 
Chandiram to go on making false entries 
and taking the Company’s money and yet 
` they. might both be members of a per- 


manent conspiracy for defrauding the Rail- . 


way. 

In that case it does not matter whether 
there is evidence tending to show that 
certain offences were committed by other 


persons unknown to some one or other of the: 
That evidence would be per-' 


- conspirators. 
fectly relevent against all as tending to 


show the nature of the conspiracy and the- 


- method adopted for carrying out the objects 
of the conspiracy. 

If, however, it proved that there was no 
conspiracy, but merely an unrelated series 

- of crimes, unrelated, that is, by any common 

end, then none of the alleged conspirators 

- would be guilty of the offence charged. In 
that case either the isolated offences would 
be such that if proved they could form the 

. basis of a conviction in accordance with 
s. 237, Cr. P. C., in which case the guilty 

- persons could beso convicted. Or on the 
other hand, the isolated offences might be 
of a kind’ which could not be'so dealt with 
in which case an acquittal of the offence of 
conspiracy would be no bar to further pro- 
ceedings on the true charge. 

It would,seem then that in the present 
case the. accused are entitled to a dacision. 
If they are conspirators they can be con- 
victed, if they are not conspirators they can: 
be acquitted of that charge. If not con- 
spirators but liable to conviction. under 
s. 237 for the individual offences’ specified, 
they can be convicted. If not, they can be 
acquitted, In either case, there seems no 
necessity on the part of the Sessions Judge 
to remand the case. He should decide it 
himself in the light of the above remarks. 
We, therefore, set aside his order of re- 
mand. 

P, B. A, 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No, 452 or'1925. 
November 4, 1925. 
Present:~Mr. Justice Sulaiman. 
CHHIDDA AND oTHERS—AccoSaD ~ 

© APPLICaNTs 
versus 
EMPEROR— Opposite PARTY, 

Penal Code (Act XLV of 1860), ss. 147, 149, 828-- 
Unlawful assembly—Injuries inflicted by members— 
Rioting—Hurt-—Convictions for separate offences, 
legality of. 

Section 149 of the Penal Code creates no’ substan- 
tive offence in itself. It is merely declaratory of the 
law and makes a person who has been a member of 
an unlawful assembly liable for the offences com- . 
mitted by any other member of it. But s. 147 of the 
Code creates a substantive offence in itself and makes 
a person guilty of the offence of rioting as distinct 


“from actually causing any injury-or hurt. .Similarly. 


gB. 323 of the Code createsa distinct offence in itself. 
Where, therefore, more injuries than one are caused 
by the members of an unlawful assembly they can be 
convicted of offences both. under s. 147 and under 
s. 323, read with s. 149 of the Penal Code. In sucha 
case, assoon asthe first injury .is caused to any 
person, force is used and the offence of rioting is 
complete. Subsequent injuries though ‘inflicted’ in 
pursuance of the same common object would bo dis- 
tinct injuries justifying a conviction under s. 323 
[p. 464, col. 2.] 4 


Criminal revision from an.order of the 
Sessions Judge, Muttra, dated the*22nd 
July .1925. f 

Mr. S. C. Das, for the Applicants. | f 

. The Assistant Government Advocate, for 
the Crown. . 

JUDGMENT.—This is a criminal re- 
vision from convictions ‘of the applicants 
under s. 147 and s. 323 read with s. 149 of 
the Indian Penal Code and sentences or 
imprisonment and fines. The learned Ses- 
sions Judge on appeal has reduced thesen- 
tence soas tomakethesentences or imprison- 
ment under the two sections concurrent. 

It appears that the complainant Sri Ram 
who had obtained a decree against Tarsia 
and his son Loka applied for attachment of 
the property of his judgment-debtors, and in 
the company of a Commissioner, appointed 
by the Court went to the village to get the 
attachment effected. Naubat. one of the 


$ 


- applicants, first tried to prevent the attach- 


ment on the ground that the cattle sought 
to be attached did not belong to the judg- 
ment-debtors but were his own property. 
The Commissioner, however, warned him 
that if he interfered he might come to 
grief. After some consultation Naubat did 
not prevent the Commissioner from attach- 
ing the cattle. But as soon as the attach- 
ment had been made and before the Com- 


missioner left the place the accused Naubat 
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along with the other accased persons came 
out armed with lathis and raided the com- 


plainant Sri Ram. The complainant ran. 


to the Commissioner who was only at a 
distance of some 10 yards from the house 
of the accused and requested him to pro- 
tect him. The Commissioner, seeing the 
attitude of the accused, felt himself help- 
less to intervene at that stage. The assail- 
ants pursued the complainant Sri Ram 
for some distance, overtook him, attacked 
him and his brother Behari, and felled 
them downon the ground. Sri Ram receiv- 
ed simple hurts with lathis. Both the 
Courts have accepted this story of the pro- 
secution and have rejected the defence 
story, that the injuries were caused in 
self-defence. According to the medical evi- 
dence alarge number of injuries were caused 
to the complainant and his brother though 
all of them were simple in their nature. 

_ The main contention on behalf of the 
applicants is that their convictions under 
two separate sections of the Penal Code 
are illegal. The contention is that inas- 
much as the actof rioting and of causing 
injuries to. Sri Ram and his party was a 
part and parcel of one and the same event 
there should not be separate and distinct 

- convictions and sentences. The learned 
Vakil for the applicants relied on the cases 
of the Lahore, the Calcutta and the Madras 
High Courts in support of his contention, 
but later on had to concede that some 
cases of this Court are against him. It is 
unnecessary for me to refer to the various 
cases of the other High Courts and point 
out the differences of opinion. But I may 
note that'a Full Bench of the Bombay High 
Court has taken a different view and held 
that separate convictions under ss. 147 and 

_ 323 are not illegal, [videfthe case of Queen- 
Empress v. Bana Punja (1).] 

Tt is true that inthe caseof Empress v. 
Ram Partab (2) Straight, J., expressed the 
view that a member of an unlawful assemb- 
ly, some members of which have caused 
grievous hurt, cannot lawfully be punished 
for the offence of rioting as well as for the 
offence of causing grievous hurt. This 
case was distinguished in the Full Bench 
case of Queen-Empress v.. Ram Sarup (3). 

. The latter case, however, is not directly in 
point because it was found there as a fact 


(1) 17 B. 260; 9 Ind. Dec. (N. 8.) 170. 
(2) 6A. 121; A. W. N. (1883) 241; 3 Ind. Dec. (N. B.) 


12 7 A. 157; A. W. N, (1885) 195; 4 Ind. Deo, (N. 8.) 
B89. : 


` 
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that the accused persons had besides tak- 
ing part in theunlawful assembly commit- 
ted individual acts of violence with their 
own hands, But the -question was con- 
sidered by a Divisional Bench of this Court 
in the case of Queen-Empress v. Bisheshar 
(4) and Edge, C. J., came to the conclusion 
that separate convictions under ss. 147 and 
323 read with s. 149 were not illegal and 
that all that was necessary was to make 
sure that the provisions of s. 71 of the 
Indian Penal Code were not contravened. 


.A similarview has been expressed recently 


by a single Judge of this Court in the case 
of Dharamdeo Singh v. Emperor (5). : f 
There can be no doubt that s, 149 creates . 
no substantive offence in itself, It is mere- 
ly declaratory of the law and makes a per- 
son who has been a member of an unlawful _ 
assembly liable for the offences committed 
by any other member of it. But s.147 isa 
substantive offence initself and makes a 
person guilty ofthe offence of rioting as 
distinct from actually causing ‘any injury 
or hurt. Similarly s. 323 is a distinct 
offence in itself. It would, tlerefore, seem 
obvious that there is nothing illegal in- 
convicting a person of offences undér both 
these sections. Some of the High Courts 
which have taken a contrary view have pro- 
ceeded onthe ground that so long as the 
hurt is not actually caused the offence of 
rioting: does not come into existence. 
That argument may have some force in 
cases where only one hurt has been inflict- 
ed; but where several injuries have been 
caused and particularly on several indivi- 
duals the rule is obviously inapplicable, 
As soon as the first injury was caused to any 
person, force was used and the offence of 
rioting was complete. Subsequent injuries 
though inflicted in pursuance of the same 


- common object would be distinct injuries 


justifying a conviction under 8, 323. 

In the present case, had I been of opinion / 
that the sentences passed were severe, I 
might have remitted the fine in at least one 
case, but the facts Stated above show that} 
the accused- adopted an aggressive attitude | 
and were wholly in the wrong, and they’ 
pursued and attacked the complainant dec- | 
ree-holder in the presence of the Commis- 
sioner and inflicted several injuries on him 
and his party. I, therefore, decline to inter- 
fere with the sentence. The application 
is accordingly dismissed. ; 

Z. K. Application dismissed, ` 

(4) 9 A. 645; A.W.N. (1887) 149; 5 Ind. Dec. (x. s.) 867. 

_ (5) 35 Ind, Oas, 978; 14 A, L. J. 738; 17 Or, L. J, $e, f 


a 
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MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No. 266 or 1921. 
October 28, 1924. 

Present :—Mr. Justice Phillips 
and Mr. Justice Odgers. 

A.S. PAKKIR MAHAMUD 
ROWTHEN AND ANOTHER—DBEFENDANTS 
Nos. 1 AND 2—APPELLANTS 

f VETSUS 
PICHAI THEVAN AND oTHERS—PLAINTIFFS 
Nos. 2, 4, 5 AND 6—RESPONDENTS. 

Easements Act (V of 1882), s. 1)—Easement, 
essentials of—Property, ownership in, claim of— 
Easements, whether can be claimed—-Long user— 
Customary right—Public nuisance. 

To create an easement there must be a dominant 
and a servient heritage—and the right acquired must 
be for the beneficial enjoyment of the dominant herit- 

age. [p. 466, col. 2.) 

User under a claim of ownership of the property, in 
and over which such user is had, an& which is nega- 
tived, cannot operate to found a right of easement 
over the property. [ibid.] 

. Chunilal Fulchand v. Mangaldas Govardhandas, 16 
B. 592; 8. Ind. Dee. (N. s.) 874, followed. 

In the absence of a finding that the property is 
either private property or the property of the Govern- 
ment, a right of easement by prescription cannot be 
established over the property. [ibid.] 

The acquisition of an easement by prescription 
must be by a definite person or persons either natural 
or juristic anda fluctuating and uncertain body of 
inhabitants like a particular community of a village, 
cannot acquire such right. [ibid.] 

Lutchmeeput Singh v. Sadaulla Nushyo, 9 C. 698; 12 
C. L. R, 382; 5 Shome L. R. 27; 4 Ind. Dee. (N. s.) 1115, 
Lord Rivers v. Adams, (1878) 3 Ex. D. 361; 48 L. J. Ex. 
47; 39 L. T. 39; 27 W. R. 381 and Constable v. Nichol- 
son, (1863) 32 L. J. C. P. 240 at p. 244; 14 O. B. (N. s.) 
230; 11 W. R. 698; 143 E. R. 434; 135 R. R. 672, relied 
on. 

Secretary of State for India v. Mathurabhai, 14 B. 
213; 7 Ind Dec. (N. 3.) 600, distinguished. 

No right to the user’ ofa public property can be 
acquired by custom, where the user amounts toa 
public nuisance, Such a custom is unreasonable. [ibid.] 


Second appeal against a decree of the 
Court ofthe Additional Subordinate Judge, 


Ramnad at Madura, in Appeal Suit No. 19 of’ 


1920, preferred against that ofthe Court 
of the District Munsif, Paramakudi, in 
Original Suit No. 1154 of 1916. 

Messrs. A. Krishnaswamy Iyer and M. 
Patanjali Sastri, for the Appellants. 


Mr. N. K. Mohanarangam Pillai, for the 


Respondents. 

This second appeal came on for hear- 
ing on the lst and 2nd August 1923, and 
the case having stood over for considera- 

‚tion tillthe 9th of August 1923, the Court 
(Odgers and Hughes, JJ.) delivered the 
following i ; 

JUDGMENT. 
Odgers, J.—This was a representative 


ag 
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suit brought by the plaintiffs on behalf of 
themselves and the other Hindu inhabit- 
ants of the village of Perungulam, Ram- 
nad Taluk, against the defendants who are 
Muhammadans and settlers in that village. 
The plaintiffs are Maravars and they allege 
a right to throw seedlings into the tank 
adjdining the Ayyankoil at the Mulaikottu 
festival held every year. These seedlings 
are raised in the houses of the Maravars. 
Eight days after sowing they are thrown 


‘into the tank, The seedlings are watered: 


with the water of the tankand are grown 
in mud pots and manured with dung. 
One of the plaintiffs’ witnesses (P. W. 
No. 3) says that all kinds of animal excreta 
are used as manure. The plaintiffs put 
their right on two grounds: (1) Prescrip- 
tive title or easement by prescription as 

found by the lower Courts and (2) Custom. ` 
They ask for a declaration that the tank 
belongs to the Hindu community and for 
an injunction restraining the Muham- 
madans from obstructing the performance 
of the Mulaikottu ceremony. The defence 
traverses the plaint allegations and alleges 
that the right claimed cannot be acquired 
as the throwing of seedlings into the water 
pollutes itand renders it unfit for drinking 
purposes. The District Munsif finds against 
plaintifis onthe question of ownership but 
declared that the Hindus were entitled to 
throw the seedlings “after washing them 
so asto remove the dung manure sticking 
to it” and restrained the Muhammadans 
from interfering. The District -Munsif 
decided that the Hindus had acquired an 
easement by prescription and that if the 
seedlings were thrown intothe tank with- 
out removing the dung the water would 
be polluted. He discusses the varying 
standards of cleanliness in the matter of 
washing the seedlings and considers that 
the Maravars are not likely to be over- 
scrupulous in the matter, Ifitis regarded 
as acustom, it may be unreasonable, There 
is no doubt that the Hindus have been 
throwing seedlings without washing into the 
tank for a-long time—how long there is no 
evidence to say. There is alsono donbt 
that the tank is not theirs and that it is 
the main, if notthe only, drinking water 
supply for the village. The washing of 
the seedlings seems to have been intro- 
duced into the judgment and decree from 
certain proceedings in 1915, before the 
Sub-Divisional Magistrate, under s. 144, 
Cr.P. O. This was an order rescinding an 
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„order of the Sub-Magistrate, Ramnad, res- 
‘training the throwing of these seedlings. 
“The Sub-Divisional Magistrate found it 
“was obviously improper to throw manure 
and earth into the tank and ordered the 
Sub-Inspector of Police to see that the 
seedlings were well-washed elsewhere and 

' -when cleaned should be thrown. Nothing is 
-gaid in the plaint or the issues about throw- 
‘ing in washed seedlings. Plaintiff witness 
No. 3’s evidence given in 1919 is that the 
“seedlings are not washed toremove the man- 
ure though P. W. No. 4 says the manure is 
-thrown onthe bank, He does not say the 
seedlings are washed. Defendant witness 
No. 1 says the fact of throwing seedlings in 
to the water will render it unfit for drinking 
‘purposes. The. order of the Sub-Divisional 
‘Magistrate is obviously one ad hoc andre- 
lated to a single celebration of the festival. 
1 can see no ground for thinking the con- 
dition of washing was one which could pro 
“perly be incorporatedin the decree when the 
‘right claimed is absolute and the question to 
"be decided was one as to the existence 
‘of the right either as an easement 
‘or as a custom, The defendants appeal- 
-ed and in ground No, 4 of their grounds 
“of appeal stated: “The lower Court 
‘should have held that no custom has been 
“proved and the custom set up isunreason- 
‘able and opposed to public health and 
safety of the inhabitants of the village.” 
‘The Subordinate Judge found (1) that the 
“Hindus had no exclusive title to the tank, 
(2) the Hindus have performed the Mulai- 
-kottu ceremony in the tank for a very long 
‘time, (3) there is no evidence to show that 
‘the throwing of the seedlings (which the 
‘Subordinate Judge assumes are by order 
- of the Magistrate “ well washed") will 
- ‘pollute the water and the District Munsif 
-was not justified in inferring this, (4) 
assuming the water would be polluted, 
‘have the Hindus established a customary 
right or right by way of easement? As it 
is nobody’s case that the tank is publie 
property he holds that the Hindus have 

- acquired’ an easement by prescription and 
` confirmed the District Munsif’s decree. I 
think the Subordinate Judge is wrong in 
saying there is no evidence that the throw- 
‘ing of the seedlings pollutes the water for 

~- drinking purposes.. See P. W. No.3 and 
D. W. No. 1. The question is, are the 
- lower Courts right in the view of the law 
they have taken as establishing an ease- 
ment by prescription? They have neither 
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of them come to a conclusion on the ques- 
tion of custom. The Subordinate Judge 
rightly says that if the tank be public and 
the throwing of the seedlings is a public 
nuisance no right could beacquired by long 
user [see Municipal Commissioners of the 
Suburbs of Calcutta. v. Mahomed Ali (1). 
The acquisition of an easement by pre- 
scription is governed by s. 15, Easements 
Act :—“ Where a right of way or any other 
easement hasbeen peaceably and openly 
enjoyed by any person claiming title thereto, 
as an easement, and as of right without 
interruption, and for 20 years the right... 
shall þe absolute.” To begin with has this 
right been enjoyed asan easement? An 


-easement is defined‘in s.4 of the Act as 


“a right which the owner or occupier of 
certain land possesses, as such, for the 
beneficial enjoyment of that land, to do 
and. continue to do something, or to 
prevent and continue to prevent some- 
thing being done, in or upon, or in respect 
of, certain other land not hisown.’ The . 
tank has clearly been held not to be the 
property ofthe Hindus. The defendants . 
in their written statement seem to intend 
to plead (para. 31) that the tank is public, 
They apparently do not say it belongs ex- 
clusively to themselves. To create an ease- 


‘ment there must be a dominant and a 


servient heritage—and the right acquired 
must be for the beneficial enjoyment of the 
dominant heritage. If the right claimed 
under s. 15 be against Government’ the 


‘period of user to be proved must be 60 


years, The right is claimed primarily on 
the ground of ownership of the tank by 
the Hindus, but user under aclaim of 
ownership of the tank, in and over which 
such user is had, and which is negatived, 
cannot operate to found a right of easement 


-over the tank (vide Chunilal Fulchand v, 


Mangaldas Govardhandas (2). In the ab- 
sence of a finding that the tank is either 
private property or the property of the 
Government, Lam of opinion that a right 
of easement by prescription cannot be estab- 
lished. Another objection is taken for the 
appellants, viz., that the acquisition by- 
prescription must be by a definite person 
or persons either natural or juristic, and 
that a fluctuating and uncertain body like 
the Maravar - inhabitants: of this village. 
cannot acquire. In Lutchmeeput Singh v. 


(1) 7B. L, R. 499; 16 W.R. 6 Or. 
2) 16 B, 592; 8 Ind, Dec, (x. a) 874, 
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Sadaulla.Nushyo (3) it was held no defined 
or ascertained person had been in the con- 
tinuous possession ofa fishing right which 
had been exercised by the tenants of cer- 
tain Pargannahs. In Lord Rivers v. Adams 
(4) a rightto profits a prendre was claimed 
by the inhabitants of a parish. Kelly, C.B., 
said after holding that there could not be 
a custom in such a case, “ And for the 
same reasons, and for other reasons, there 
cannot be a prescription, and there could 
not bea valid grant unto so fluctuating a 
body and a body so incapable of succession 
in any reasonable sense of the word so as to 
confer a right on each succeeding inhabit- 
ant.” The learned Chief Baron also quotes 
Willes, J., in Constable v. Nicholson (5): 
“The prescriptive right is not claimed for 
a corporation or persons taking by succes- 
sion (it was claimed there by the inhabit- 
ants ofa township), but only for a fluctuat- 
ing body ofinhabitants. The prescription 
pleaded isa grant to that body, but not so 
as to have theeffect of incorporating them. 
It is clear that such a right cannot exist.” 
In Secretary of State for India v: Mathura- 
bhai (6) the right offree pasturage was 
distinguished from these cases on the 
ground that sucha right has always been 
recognized by Government as a right be- 
longing to certain villages and must have 
been acquired by custom or prescription. 
This is a very different case and has, in 
my view, no bearing on the point. For 
these reasons . I am -of opinion that the 
finding of the lower Court that the right 
of throwing seedlings into the tank has 
been acquired by the Hindus as an ease- 
ment by prescription is not in accordance 
with law and must be set aside. The 
question remains: Has the right been ac- 
quired by custom? The remarks of the 
District Munsif and Subordinate Judge on 
this point have already been set out. 
Neither of them records a finding on the 
point. If such a custom is established, 
various points will have to be considered 
as to its certainty and reasonableness (inter 
alia). If thetank is a public tank there 
will have to be considered whether the 
throwing of these seedlings is a nuisance. 
3) 9 C. 698; 12 0. L. R. : : 
Ps (sa) 1s L. R. 382; 5 Shome L. R. 27; 4 


4) (1878) 3 Ex. D. 361; 48 L, J. Ex. 47: „TT. 39; 
nE EN : aka EES 
(9) (1863) 32 L. J.O. P. 240 at p. 244; 140. B. 
(a) 230; 11 W.R. 698; 143 E. R. 434; 135 R.R. 


(6) 14 B. 213; 7 Ind, Dec. (x. 8.) 600, 
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The case must go back to the Subordinate ` 
Judge for a finding in thelight of the 
above judgment whether the right of throw- 
ing seedlings into the plaint tank at the 
Mulaikottu festival has been acquired by 
the plaintiffs (Hindus) by reason of a valid 
custom. Fresh evidence. Finding six weeks 
and objections seven days. Question of costs 
reserved. 

I may add thatI have ho objection to 
the last paragraph in the judgment about 
to be delivered by my learned brother and 
the question may be reserved for argu- ' 
ment if and when it arises, though I take 
leave to doubt at this stage if,a custom for 
doing a definite thing being established, it 
is open to a Court to decree a modification 
of it or something else. 

' Hughes, J.—I agree that no case of ac~ 

quisition of right of easement by prescrip- 
tion has been made out and that the case 
must go back to the Subordinate Judge 
for afinding on the question whether the 
right of throwing seedlings into the plaint 
tank at the Mulaikottu festival has been 
acquired by the plaintiffs by reason of a 
valid custom and I agree that fresh evi- 
dence may be taken. 

I would, however, reserve for decision, 

after receipt of the finding, any question 
that may arise as to whether the custom, 
if established, may be restricted in any 
of its incidents by incorporating a condition 
in the decree. 
“In compliance with the order contained 
in the above judgment, the Additional Subs 
ordinate Judgeof Ramnad at Madura sub- 
mitted the following < 

FINDINGS: —In obedience to the order 
of the High Court madein S. A. No, 266 of 
1921 on 9th August 1923, I beg to submit 
the following finding on the point:— 

“Whether the right of throwing seed- 
lings into the plaint tank at the Mulai- 
kottu festival has been acquired by the 
plaintiffs (Hindus) by reason of a valid. 
custom ?” | 

* x * * k * $ 

On the evidence I find that the plaint-" 
iffs Maravars have been throwing seedlings 
into the plaint urani indifferently with and ` 
without manure for a considerable periód 
of time. It may safely be asserted that the 
practicehas been in vogue for even over 
sixty years. There is no“ doubt that the: 
throwing of the seedlings iato the tank 
would certainly render the water unfit’ fog' 
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drinking purposes and much more so if 
they are thrown with manure. 

The result is that I find that the custom 
has been well-established but that the 
custom is unreasonable in so far asit put- 
refies the urani water which is used by the 
publie for drinking purposes. 

This second appeal coming on for final 
hearing, after the return of the finding of 
the lower Appellate Court upon the issue 
referred by this Court for trial,the Court 
delivered the following 

JUDGMENT. —We accept the Bub- 
ordinate Judge’s finding that the custom is 
unreasonable and in allowance of the second 


appeal dismiss plaintiffs’ suit with costs. 


throughout, 
Vv. N. V. 
IN, H, 


Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
Szconp CIVIL AppEaL No, 391 oF 1923, 
November 10, 1924. 
Present:—Mr. Justice Lindsay and 
Mr. Justice Kanhaiya Lal. 
MAQSUD ALI AND OTHERS— 
PLaInTirrs APPELLANTS 


versus 
ABDULLAH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

OCuston—Pre-emption--Wajib-ul-arz, entry in, con- 
struction of-—Preferential right of pre-emption. 

A wajib-ul-arz classified the different categories of 
pre-emptors as follows :— 

(1) Own brothers ; 

2) Co-sharers in the same patti ; 

_ (3) Oo-sharers in other pattis. ; 

A later wajib-ul-arz gave only one classification of 
pre-emptors, namely :—-“Own brothers and co-sharers 
of the village"; and it was provided thatif none of 
these people wished to pre-empt,a sale may bê made 
to strangers: . 

Held, (1) that the two wajib-ul-araiz must be read 
together inasmuch as the riglit of pre-emption record- 
ed therein was in fact the same, the later record having 
been prepared inaless careful manner than the one 
which preceded it; [p. 469, col. 1.] a 

(2) that under the terms of the wajib-ul-arz an 
own brother of° the vendor had a better right of pre- 
emption than a co-sharer in the village. [ibid.] 

Second appeal from a decree of the Sub- 
. ordinate Judge, Meerut. 

Mr. Harendra Krishna 
Appellants. | 

Messrs. G. W. Dillon and Sheo Dihal 
Sinha, for the Respondents. 

JUDGMENT.—In this case we are 
concerned with the interpretation of two 


M ukherji, for the 
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wajib-ul-arzes. The question to be decid- 
ed is whether the plaintif, who was Nasir 
Ullah Khan now répresented by the present 
appellants, Maqsud Ali and others, was en- 
titled to a preference in the matter of exer- 
cising a right of pre-emption. 

The vendor of the property in dispute 
was own brother of Nasir Ullah, and the 
purchaser Kabul Khan who is now repre- 
sented by two defendants, Ahsan Ali and 
Abdullah, was a co-sharer in the village and 
also a relation, but a distant relation, of the 
vendor. 

The Court of first instance gave the plaint- 
iffa decree for pre-emption on a finding 
that on the language of the record of custom 
as contained in the two wajib-ul-arzes the 
plaintiff as own brother of the vendor had 
better right than the vendee who was a co- 
sharer only and in any case a more distant 
relation. 

The lower Appellate Court has reversed 
the finding of the Court of first instance on 
this point being of opinion that the plaintiff 
as own brother of the vendor had no better 
right. 

Another question wasraised in the Court of 
first instance. It was pleaded by the vendee, 
that the plaintiff had full knowledge of the 
sale sought to be pre-empted and that he 
had acquiesced therein so as to be no longer. 
entitled to assert a claim for pre-emption. 
The Court of first instance held that the 
transaction now in dispute was carried out 
without the knowledge ofthe plaintiff and 
that there was no reason to debar him 
from maintaining the suit. f 

On this question of theconsent or acquiese- 
ence of the plaintiff the judgment of the 
lower Appellate Court is silent. 

We have decided to deal with this ques- 
tion of fact ourselves as it is not worth 
while sendingthe case back to the lower 
Appellate Court for finding. In all pro- 
bability the case would come before some 
other Judge than the one who heard the 
appeal. 

Dealing with the first question, namely, 
the preferential right of the plaintiff that 
has to be considered in connection with the 
two documents which are filed, Ex. 3 and 
Ex. CO. Exhibit © is a copy of the docu- 
ment known as the wajib-ul-arz prepared 
by Mohar Singh. i 

In this document there is.a classification 
of pre-emptors which reads as follows :— 

(1) Own brothers; 

(2) Co-sharers in the same patti; 
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(3) Co-sharers in other pattis. 
. The second document, namely, the copy 
of the wajib-ul-arz prepared at the time of 
Munshi Nasir Ali Khan, gives only one 
classification of pre-emptors, namely: “Own 
brothers and co-sharers of the village.” It is 
provided that if none of these people wish 
to pre-empt asale may be made to strangers, 
The learned Subordinate Judge laid great 
stress on the wajib-ul-arz of Nasir Ali 
Khan that being laterin date, although as we 
understand, thedifference between the dates 
of the preparationof these two wajib-ul-arzes 
cannot have been more than six or seven 
years. .The Judge was of opinion that on 
the languageof the later wajib:ul-arzown 
brothers and co-sharers in the village were 
all lumped together in one category in such 
a way that a brother could have had no pre- 
ferential right over any other person who 
happened to be aco-sharer in the village. 
On the other hand, itis equally clear that 
in the Wayjib-ul-arz prepared by Mohar 
Singh the own brothers of the vendor stood 


in a category by themselves and had pre-. 


ferential right over other persons who were 
co-sharers in the patti or in thevillage. 

Weare not disposed totake theview taken 
by the Court below, and it seems to us that 
the two wajib-ul-arzes ought to beread to- 
gether. Wecan hardly think that, having 
regard tothe fact that the earlier record 
wasjmadein favour of own brothers, the later 
record can have been correctly prepared if 
it is meant to indicate that the own bro- 
thers of the vendor were put on exactly the 
same footing as anyother co-sHarer in the 
village. It seems to us the more reasonable 
construction to adopt that the right of pre- 
emption. recorded in these two documents 
was in fact the same, and all that appears 
is that when the later record was prepared it 
was. prepared in a less careful manner than 
the one which preceded it. On the whole, 
we think that a distinct case: is made out 
for holding that under the custom of pre- 
emption, which apparently is not denied, an 
own brother of the vendor has a better right 
to take the property than a co-sharer in the 
village. That being so, the late plaintiff 
Nasir Ullah was entitled to preempt. 

There remains the other question which 
is a question of fact. 

Nasir Ullah denied that he in any way 
acquiesced in the sale which he was seek- 
ing to pre-empt. 
was executed on the 9th February, 1921, 


and was registered on the same date. It is. 
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proved that on the.same date, that is to say, 
9th Eebruary, 1921, the plaintiff Nasir Ullah 
and his brother Muhammad Khan and one 
Daulat executed another sale-deed relating 
to property in another village and this deed 
was executed in favour of the same pur- 
chaser Kabul Khan. 

It was sought by means of this later docu- 
ment and also by means of oral evidence, to 
show that the plaintiff was fully cognizant 
of the sale which he is now claiming to pre- 
empt, and that, therefore, his suitis not 
maintainable. 

The document relating to the sale in suit 
was attested by two witnesses who were 
examined in Court, They deposed that 
the plaintiff was present on the 9th Febru- 
ary, 1921, when both documents were being 
drawn up by the same scribe. They do not, 
however, say that the plaintiff was given any 
opportunity of taking the property or that 
such an offer having been made was refused 
by him. All that the evidence of witnesses 
amounts to is that he was present on the 
spot. Another witness was called who went 
further than this. He deposed definitely 
that the plaintiff was present when the sale- 


.deed in dispute was executed and that he 


had been asked to take the property and had 
refused on the ground that he had not the 
money. f 

It is the fact that this second document 
ralating tothe other village, a document 
which was registered on the 2nd of March, 
1921, bears the signature of Nasir Ullah. 
He was asked in the witness-box to explain 
this and he deposed that he put his signa- 
ture to it, not on the 9th February, 1921, 
but on the date on which the document was 
presented for registration, and this state- 
ment the Court of first instance believed. 
It would be difficult for us to differ on this 
matter with the finding of the first Court. 
There is something suspicious about this 
other documentof 9th February, 1921, which 
is marked Ex. D. We have already men- 
tionedthat there were three vendors under 
this deed, Muhammad Khan, Nasir Ullah 
Khan’and Daulat. The document as it 
stands bears the signature of Muhammad 
Khan and the thumb-impression of Daulat. 
Between these two signatures we find a 
second signature made by the vendor Mu- 
hammad Khan and underneath this ‘is 
written the name of Nasir Ullah Khan. It 
looks to us, therefore, as if the signature of 
Nasir Ullah had been appended to this 
document. at a later date and itis a suspicious 
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circumstance which has not been explain- 
ed that the signature of one of the vendors 
should appear twice on the document. On 
the whole, we think that the Court of first 
instance was justified in coming to the con- 
clusion that there wasno reliable evidence 
to show that the plaintiff had acquiesced in 
the sale in dispute and that he was thereby 
debarred from asserting his claim for pre- 
emption. Our finding of fact is accordingly 
in agreement with that of the Court of first 
instance. It follows from this that the 
appeal isallowed. We set aside the decree 
“ of the Court below and restore the decree of 
the Court of first instance. The plaintiffs- 
appellants will beentitled to their costs here 
and in the lower Appellate Court and the 
costs in this Court will include fees on the 
higher scale. 

We understand that after the first decree 
the,pre-emption money was deposited in 
Court. Whether it is there yet or not we 
do not know, but ifit is not, we think that 
the plaintiff ought to be given an opportun- 
ity to re-deposit the money. We give them 
two months’ time from the date of this 
decree. Indefault of deposit so made the 
suit will stand dismissed with costs in all 
Courts including in this Court fees on the 
higher scale, 

Z. K, Appeal allowed. 
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MADRAS HIGH COURT. 
Srconp CIVIL APPEAL No, 256 or 1923. 
August 3, 1925. 

Present: —Mr. Justice Jackson. 
NEELAM VENKATARATANAMMA~ 
PLAINTIFF—APPELLANT 

versus j 

VINJAMOORI VARAHA NARASIMHA- 

CHARU—Drrenpant—ReEspPonpDEnNT. 

Registration Act (XVI of 1908), s. 49—Unregistered 
deed of gift, admissibility of—Possession, natire of — 
Intention to make gift, proof of. 

An unregistered deed of gift affecting an interest 
in immoveable property cannot, by virtue of the pro- 
visions of s. 49 of the Registration Act, be received in 
evidence either to prove the fact of the gift or to 
prove that the possession of the donee over the pro- 
perty purported to be gifted was that of an owner 
and could be referred to the gift. The deed can, at 
the most, be referred to as evidence of an intention 
to make a gift. [p. 470, col. 2; p. 471, col. 1.) 

Second appeal against a decree of the 
Court of the Subordinate Judge, 


Çocanada, in A, 5, No, 84 of 1921, preferred 


NEELAM VENKATARATANAMMA D, VINJAMOORI YARAHA, 


, 
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against that of the Court of the Princi- 
pal District Munsif, Cocanada, in Q. S. . 
No. 32 of 1920. 

Mr. B. Satyanarayana, for the Appellant. 

Mr. V. Govindachavi, for the. Respondent, 

JUDGMENT.— Appeal from the decree 
in A. S. No. 84 of 1921 on the file of the 
Court of the Subordinate Judge of Cocanada 
in O. S. No. 32 of 1920 on the file of the 
Court of the Principal District Munsif of 
Cocanada. 

-Plaintiff sues for certain portions of a 
house-site. Both Courts dismissed his suit 
and plaintiff appeals. 

Issue No. II. Whether plaintiff was in 
possession’ within 12 years prior to suit, is ` 
a question of fact on which both Courts find 
against plaintiff; and he only seeks to 
traverse that finding in this second appeal 
by urging that the. learned Subordinate 
Judge erred in accepting as evidence the 
unregistered gift deed Ex. V. There is no 
doubt that Ex. V is a transaction affecting 
an interest in immoveable property and as 
such cannot be received in evidence unless 
itis registered. The Subordinate Judge, 
however, relying upon Varada Pillai v. 
Jeevarathnammal (1) has admitted the 
document for the purpose of proving that 
possession was adverse. In the reported 
case it was sought to prove a gift, for which 
there was no registered deed, by its recital 
in a petition which also had been regis- 
tered. The Judicial Committee decided 
that the petition could not serve as proof of 
the gift, but turning to another question, 
what was the nature of Doraisami's posses- 
sion, the petition could be admitted in 
evidence. Thus the petition was not evi- 
dence of a gift, but evidence that some one 
had petitioned on the footing of a gift. Care 
must be taken not to extend this principle 
too far. For instance, in the present case, 
the Court cannot receive Ex. Vin evidence 
to prove a gift and theninfer that the 
defendant’s possession was adverse; and 
justify its acceptance of Ex. V on the 
ground that it confines itself to thein- 
ference and is not concerned with the fact 
of the gift; because the inference is only 
based upon the fact; and if the fact cannot 
be proved by theunregistered instrument, 
nothing can be proved on which to found an 
inference. 


(1) 53 Ind. Oas. 901; 43 M. 244; (1919) M. W. N. 724; 
10 L. W. 679; 24 C. W. N. 346: 38 M. L. J. 313; 18 A. 
L. J. 274; 43 M. 2H; 46 I. A. 285; 2 U. P, L. R. (P. C.) 
64; 22 Bom, L, R, 444-(P. Q). ` | ot 
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But the document can go in, not to prove 
any definite gift, but to prove, for what it is 
worth, that there was talk of making some 
assignment at that date. That, at least, is 
how I interpret the ruling in Varada Pillai 
v. Jeevarathnammal (1). In Veerappan v. 
Mylai Udayan (2) [had occasion to examine 
this very question with the aid of the ruling 
in Saraswatamma v. Paddayya (3) and I 
observed: “In my opinion if the document 
is filed on the strict understanding that it 
must not evidence any transaction affecting 
immoveable property, its scope in the 
majority of cases will be very small. At 
most I think it will’ evidence, as observed 
by Venkatasubba Rao, J., an intention.” In 
the present case, I doubt if Ex. V could 
evidence more than that the house site was 
too small to admit of a backyard, and the 
vendor was corresponding about it. But 
even on that assumption, and supposing 
that he read the whole document, I do not 
consider that the finding of the learned 
Subordinate Judge is vitiated. There is 
direct oral evidence of defendant's adverse 
possession and the District Munsif found in 
his favour even after rejecting Ex. V as 
jnadmissible. Thereis no dispute about 
the exact areas occupied and Ex. V is 
really only useful in corroborating the oral 
evidence by showing that at the date when 
it was written, there was trouble about the 
insufficiency of thesite. When it comes to 
considering the actual measurements in 
Ex. V they are of more help to the appel- 
lant than to the defendant because there are 
certain discrepancies between the original 
area in the document and that now occupied, 
vide para. 6 of the lower Appellate Court’s 
judgment. . 

So it cannot be argued that the appellant 
was prejudiced by their consideration; and 
all that really operated upon the mind of 
the learned Subordinate Judge, in my 
opinion, was the part of Ex. V which can 
legitimately be regarded as evidence. 

Accordingly Isee no reason to remand the 
suit for fresh proceedings. 

No other ground of appeal was raised or 
appears to be valid. 

The appeal is dismissed with costs. 

v. N.V. 


Z. Ke -Appeal dismissed 


2) 87 Iad. Cas. 285; (1925) A. I. R. (M.) 1097. 
3) 71 Ind. Cas. 274; 46 M. 349; 44 M. L. J. 45; 
(1923) A. I. R, (M.) 297; 18 L. W. 418, . 
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ALLAHABAD HIGH COURT. 
Secondo Crvin APPEAL No. 45 oF 1925 

October 21, 1925. 
Present :—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 
Pandit MULRAJ—PuaintirF— 
APPELLANT 
Versus 

INDAR SINGH AND OTHERS—DEFENDANTS 

— RESPONDENTS. . 
Transfer of Property Act (IV of 1882),s. 43, appli- 


cation of—Transfer by reversioner—Knowledge of 
transferee. 

A mortgagee from a person who has, on the date 
of mortgage, only a reversionary interest in the pro- 
perty mortgaged, does not, if he is aware of mortgay . 
gor's true interest in the property, acquire any right 
in the property on the death of the life-estate-holder. 

Pandiri Bangaram v. Karumoory Subbaraju, 8 Ind, 
Cas. 388; 34 M. 159; 8 M. L. T. 285 and Jagannath v. 
Dibbo, 1 Ind. Cas. 818; 6 A. L. J. 49 at p. 51; 31 A, 
53, followed. i | 

It is only when a transferee is led into the belief of 
absolute title on the part of the transferor and acts 
on the representation of the transferor, that he is 
entitled under s, 43, Transfer of Property Act, to take 
advantage of the fact that the transferor later on 
becomes the owner of the property. If that were not 
so s8. 6 and 43 of the Act would conflict, 


Second appeal against a decree of the 
Additional District Judge, Saharanpur, 
dated the 22nd September 1924. 

Messrs. L. M. Banerji and N., P. Asthana, 
for the Appellant. 

JUDGMENT. —The facts involved in 
this appeal are as follows:—The appellant 
who was the plaintiff in the Court below 
obtained a mortgage from the respondent 
No. 1 Inder Singh in respect of several pro- 
perties out of which only one isin dispute 
in this appeal. In this.property Inder Singh 
had only a reversionary interest on the death 
of acertain lady at the date of the mort- 
gage. After the mortgage the lady died 
and the contesting respondent, viz., Babu 
Girdhari Lal, obtained at an auction-purchase 
this property. When the appellant put his 
mortgage into suit Babu Girdhari Lal 
raised the plea that the mortgage of the 
property in question by Inder Singh was 
invalid and did not convey any right to sell 
it. The appellant relied on s. 43 ‘of the 
Transfer of Property Act and the question 
arose whether the plaintiffwas or was not 
aware at the date of the mortgage of the fact 
that Inder Singh’s interest in the property 
in question was ouly that of a reversionary 
and not that of an absolute proprietor. The 
lower Appellate Court Has found in the 
clearest terms possible that the plaintiff 
was aware of the true interest of Inder 
Singh in the propeity. 
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Now the question is whether in the 
circumstances s. 43 of the Transfer of Pro- 
perty Act would apply and would entitle 
the plaintiff to sell the property. If the 
answer be in the affirmative a further ques- 
tion would arise whether Babu Girdhari 
Lal would be bound to give up the property 
in the circumstances of the present case. 

‘Weare, however, of opinion thats, 43 of the 
Transfer of Property Act does not apply in 
favour of the appellant. Section 43 is based 
on equitable principles. It is only when a 
transferee is led into the belief of absolute 
title on the part of the transferor and ‘acts 
on the representation of the transferor, 

‘that he is entitled to take advantage of 
the fact thatthe transferor later on be- 
comes the owner of the property. If that 
were not soss. 6 and 43 of the Transfer of 
Property Act would conflict. Section 43 of 
the Transfer of Property Act opens with 
these words ‘‘where a person erroneously re- 
presents”. The word “represents” clearly 
shows that the person in whose favour the 
equity is allowed to operate must have acted 
on the representation. The point has 
really been settled by numerous authorities 
and it would be enough to quote two cases 
only.to support our decision, vide Pandiri 
Bangaram v. Karumoory Subbaraju (1) and 
Jagannath v. Dibbo (2). i 

In view of these decisions the other 
points raised in the grounds of appeal do 
not arise. ' 

The appeal is dismissed under O. XLI, 
T. 11 of the C. P. ©. : 

N. H. Appeal dismissed. 

(1) 8 Ind. Oas. 388; 34 M. 159; 8 M. L. T. 285. 

(2) 1 Ind. Oas. 818; 6 A. D. J. 49 at p. 51; 31 A. 53. 


MADRAS HIGH COURT. 
Szconp Civin APPEAL No. 1496 oF 1922. 
j July 29, 1925. 

Present:—Mr. Justice Jackson. 
Karnam VENKATASUBBA RAO— 
PLAINTIFeg—APPELLANT 
versus 
ADINARAYANA RAO AND OTAERS— 
DEFENDANTS — RESPONDENTS. 

Inam, serrice—Jênfranchisement—Grani to member 
of joint family- Grant to Hindu widow and other 


persons—Estate conferred on widow—Absolute or 
fimited estate. 


VENKATASUBBA RAO V. ADINARAYANA RAO. 


[92 I. Q. 1926} 


The enfranchisement of a service inam does not 
enure to the benefit of the joint family of the holder 
but only of the holder himself, [p. 473,'col. 1.] 

Venkata Jagannadha v, Veerabhadrayya, 61 Ind, 
Cas. 667; 44 M. 643; 41 M. L. J.J; 34 C.L. J. 16; 14 
L. W. 59; (1921) M. W.N. 401; 30 M. L. T, 14; 260. 


W. N. 302: (1922) A. I. R. (P.O) 96; 48 I A, 244 


(P. ©), relied on. 

When Government makes a grant to persons com~ 
prising a widow and her relations, there is no pre- 
sumption that only a widow's: estate is intended in 
case of the former. [p. 472, col. 2; p. 473, col. 1.] 

Where a service inam is enfranchised in the name 

of a Hindu widow and a number of other persons as 
an “estate in free-hold”, and as “absolute property", 
the widow takes the property absolutely and not 
merely with the limited powers of a Hindu widow. 
ibid. 
i yon ee Venkataramadas v. Pachigolla Gavarraju, 
70 Ind. Cas. 677; 48 M. L. J. 153 at p. 156; (1922) M, W. 
N. 305; 16 L. W. 228; (1922) A. I. R. (MJ) 173; 31 M. L. 
T. 154, distinguished. 


Second appeal against a decree of the 
District Court, Anantapur, in A. S. No. 97 
of 1921, preferred against that of the Court 
of the District Munsif, Anantapur, in O. 
S. No. 20 of 1920, (O. S. No. 17 of 1919, 
Penukonda, District Munsif’s Court). 

Mr. B. Somayya, for the Appellant. 

Mr. V: S. Narasimhachari, for the Re- 
spondents, 


JUDGMENT.—This is an appeal from 
the decree of the District Judge of Ananta- 
pur in A. S. No. 97 of 1921 on appeal from 
that of the District Munsif of Anantapur 
in O. S. No. 20 of 1920. The plaintiff sued 
for a declaration that he and defendants 
Nos. 1, 2 and 3 are the nearest reversioners: 
to inherit the property of the late Ramappa 
and to recover possession of a quarter of 
the immoveable property described in the 
schedule attached to the plaint. Both the 
lower Courts dismissed his suit. 

The first point for consideration is. that 
taken by the learned Judge in his fourth 
paragraph whether the property shown in 
the title-deed Ex. G-Lis the absolute pro- 
perty of Savitramma or whether she only 
enjoyed a Hindu widow's estate in that pro- 
perty. The title-deed Ex. G-1 is perfectly: 
clear., “The inam is now confirmed to you 
in free-hold,” in other words “the inam will 
be your own absolute property.” “You” 
and “your” referring to the six persons in. 
the register, Ex. D-2 and the first of these six 
persons is Savitrama. It can only be held 
that “absolute property” in this document 
means with reference to Savitramma a 
widow's estate on two assumptions: (1) 
that the property dealt with is as a matter 
of fact, the property of the joint Hindu 
family and (2) that when Government makea 


[92 L 0. 1926) 


a grant to persons comprising a widow 
and: her relations, Government must always 
be taken to imply that a widow's estate is 
intended. The first assumption as the 
learned District Judge points out: has 
been rendered impossible by the Privy 
Council case in Venkata Jagannadha v. 
Veerabhadrayya (1). The ruling is to be 
found on page 655*: “Their Lordships are 
of opinion that the Full Rench was in error, 
i. e. Pingala Lakshmipathi v. Bammireddi- 
palli Chalamayya (2), that the case ofa 
karnam stands on its own footing, and that 
the principles applicable thereto were pro- 
perly decided in Venkata v. Rama (3), by the 
. Full Court”. Briefly the effect of Venkata 
v. Rama (8) is that a service inam does not 
enure to the benefit of the joint family 
of the holder but only of the holder himself; 
see page 271} “I think it may be taken that 
such lands were enfranchised in favour not of 
the family generally, but of the office-holder 
for the time being”. And again at page 2597: 
“When the emoluments consisted of land, 


the land did notbecome the family property. 
of the person appointed to the office whether , 


in virtue of a hereditary claim to the office 
or otherwise. It was an appanage of the office 
inalienable by the office-holder and design- 
ed to be the emoluments of the officer into 
whose hands soever the office might pass.” 

And so in Venkata Jagannadha v. V eera- 
Bhadrayya (1) the Judicial Committee has 
laid down that when an inam title-deed ‘is 
granted confirming lands to the holder of 
the office, his representatives and assigns, 
the lands are his separate property and are 
not subject to any claim to partition by 
other members of the family. This clearly 
excludes all conception of the joint family 
in such transactions. 
solute property’ in the enfranchised inam, 
Government might have made out the title 
deed to one person or, as in the present 
case, to six persons, but there is no reason to 
suppose that they contemplated the joint 
family which, as shown above, had no 
interest in the property. 

For the second assumption, the appellant 
relies strongly upon a remark in Andukuri 

D 61 Ind. Cas. 667; 44 M. 643; 41 M. L. J. 1; 34 C. 
L. J. 16: 14 IL. W. 59; (1921) M. W. N. 401; 30 M. L. 
T. 14; 26 C. W. N. 302; (1922) A. L R. (P. 0.) 96; 48 L 
A. 244 (P. C,). 

(2) 30 M. 434; 17 M. L. J. 101; 2 M. L. T. 101. 
re, 8M. 249: 9 Ind. Jur. 185; 3 Ind. Dec. (N. s.) 
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(4): 


In granting an ab-' 


473 


Venkataramadas v.. Pachigolla Gavarraju 


“In that case the title-deed was made out 
jointly in favour of the widow and the next 
reversioner which might be taken as an indi- 
cation that’ the reversioner should take the 
estate on the widow’s death and not the 
widow's heirs.” Their Lordships do not go 
so far as tosay it must be taken as an 
indication and it is difficult to see why any 
such assumption should be made unless it 
is to be held that Government think in the 
the terms of Hindu Law when Government 
state unequivocably this property shall be 
your absolute free-hold. 

The meaning is unmistakable and the 
fact that the document happens to have 
been issued in India does not import the 
provisions or the ideas of Hindu Law. I, 
therefore. see no reason to traverse the deci- 
sion of the learned District Judge on this 
point. e 

The only other question raised is whether 
the District Judge erred in law in his 5th 
paragraph in finding that the Diglott re- 
gister only raised some presumption that 
Savitramma’s portion in the property was 
family property inherited from her husband. 
and in refusing to.find it conclusively prov- 
ed in the absence of further evidence. T 
consider the learned Judge's appreciation. 
of this evidence perfectly correct and he 
was under no necessity in law to accept itas ` 
conclusive. 

No other point was raised. The appeal 
accordingly fails on all grounds and is dis- 
missed with costs. ee my 
Appeal dismissed. 


VN. V. 

N.H 

(4) 70 Ind. Cas. 677; 43 M. L. J. 153 at p. 156; (1922) 
M. W. N. 305; 16 L. W. 228; (1922) A.I. R.M.) 173; 
31M. L. T. 154. 
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ALLAHABAD HIGH COURT. 
Orvis Reviston No. 106 or 1925, 
December 1, 1925. 
Present:—Mr. Justice Mukerji. 
MAHARAJ DIN AND orHERS—PLAINTIFFS 
—APPLIOANTS 
VETSUS 
BHAIRON—DEFENDANT—RESPONDENT. 

Agra Tenancy Act (II of 1901), ss. 4 (8), 167, Seh. 
IV, item 29—Suwit to eject lessee of grove—Jurisdiction 
of Civil and Revenue Courts. 

A suit to eject the lessee ofa grove who has been 
paying a portion of the produce of the grove as rent, 
isa suit toeject a tenant and is cognizable by a, 
Revenue. and not by a Civil Court, f 
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Civil revision from an order of the Munsif, 
East Allahabad, dated the 8th of Septem- 
ber 1924. 

Mr. Brij Behari Lal, for the Applicants, 

Mr. M. Mahmudullah, for the Respond- 


ent. 

JUDGMENT.—There is nothing in 
this case. 

The plaintiffs in the Court of first 

instance are the applicants here. They 
alleged in the plaint that they were 
the proprietors of certain lands, that 
one Tika had planted a grove over the 
lands, that Tika.died without heir and the 
grove went by escheat to the plaintiffs, 
that the plaintiffs from time to time let 
out the grove to different persons and lastly 
they let 1t out to the defendant-respondent, 
that they did not any longér want that the 
defendant should hold the grove and that, 
therefore, they asked for his ejectment. As 
for the rent, it was alleged in the plaint 
that the defendant handed over a portion of 
the produce of the grove as the rent. 
. The defendant pleaded, inter alia, that 
he was a grove-holder and not a mere ten- 
ant and that the suit was not cognizable by 
the Civil Court. ` 

Both the Courts below have held that on 
the plaintiffs’ own allegations the suit was 
not cognizable by the Civil Court. 

Ihave no doubt that the Courts below 

‘were right. The suit was one for ejectment 
of atenant, A tenant is defined as a per- 
son by whom rent is payable. Rent includes 
whatever is paid or rendered on account of, 
among other matters, groves. On the 
plaintifis’ own allegations, therefore, the 
defendant is a tenant of the plaintiffs and 
the suit for his ejectment must be brought 
in the Revenue .Court and not inthe Civil 
Court. ie 

The application failsand is hereby dis- 
missed with costs which will include 
Counsel's.fees in this Court on the higher 
scale. | 


Z. K. Application dismissed. 





PATNA HIGH COURT. 

MISCELLANEOUS APPEAL. 

. December 12, 1924. 
Present:—Justice Sir Jwala Prasad, Kr. 
SITAL PRASAD SINGH AND OTHRHS— 

APPELLANTS 
versus 
JAGDEO SINGH-—RESPONDENT, 
Court Fees Act (VII of 1870), s, 35, Sch. II, Art, 


+ 


SITAL PRASAD SINGH V JAGDEO SINGH. 


[92 I. 0, 1926] 
1l---Bihar and Orissa Government Notification No. 
2576—Civil Procedure Code (Act V of 1908), ss. 47, 144 
—Restitution, order relating to—Appeal—Court-fee 
payable, 

An order under s. 144 of the C. P. O.} comes within 
the purview of cl. 0) of s.47 of the Code and a 
memorandum of appeal against such an order must, 
therefore, in accordance with the direction contained in 
the Notification No. 2576-L-A.-25fof the Bihar and 
Orissa Government dated the 5th December 1921, be 
charged with the fee provided for in Art. 11 of Sch. IT: 
to the Court Fees Act. [p. 476, col. 1.) 

Messrs. Rai Gur Saran Prasad, Raghu- 
nandan Prasad and Anand Prasad, for the 
Appellants. - 

The Government Pleader, for the Re- 
spondent. 


JUDGMENT.—This is a Reference by . 
the Taxing Officer about the Court-fee to be 
paid upon the memorandum of appeal. 
The facts appear to be as follows:— 

The appellants obtained a mortgage-decree 
against Gopi Nath Singh, Bodh Narayan,. 
the Mahanth of Bodh Gaya and others. 
Bodh Narayan was a prior mortgagee, and - 
the Mahanth was made a defendant asa 
subsequent purchaser. .In execution of- 
that decree some of the mortgaged pro- 
perties were sold for Rs. 71,198 on 21st 
October 1918. Bodh Narayan also obtained 
a decree on his prior bonds making Har- 
bans Narayan a defendant. He claimed 
Rs. 36,907-7-7 out of the sum realised by the 
auction-sale in the decree of Harbans Nara- 
yan. This was disallowed by the Subordi-. 
nate Judge. Bodh Narayan then came up. 
to this Court in appeal. That appeal was 
treated as one under s. 47 of the O. P. O,- 
The order of the Subordinate Judge was, 
set aside by this Court and Bodh Narayan 
was declared entitled toreceive Rs/36,907-7-7 
out of the sale-proceeds. Against the order 
ofthis Court there is.an appeal pending 
before the Privy Council. During the 
pendency of the appeal in this Court the 
decree-holder Harbans Narayan had with- 
drawn the entire sale-proceeds of Rs. 71,198 . 
on furnishing security. Bodh Narayan is 
dead, and his representative Har Ballabh 
Narayan. Singh assigned the decree to. 
Jagdeo Singh and he applied to the Sub- 
ordinate Judge for an order that Sital 
Prasad, representative-in-interest of Har- 
bans Narayan, whois dead, should deposit 
Rs. 36,907-7-7 in Court as ordered'by the 
High Court. Sital Prasad opposed this 
petition and the matter came to this Court 
again. Upon the final order passed by 
this Court Sital Prasad deposited 
Rs. 36,907-7-7 in the Court on the 6th Feb- 


fo2 L ©. 1926] 
ruary 1922. Jagdeo Singh applicant claim- 
ed, besides the aforesaid amount deposited 
by the decree-holder, interest and damages 
from 4th April 1919 the date on which the 
sum had been taken out of the Court by 
. Harbans Narayan and others. His claim 
has been allowed by the Court below and 
the respondent has been asked to deposit 
Rs, 11,736 as interest. Against the order 

-of the Subordinate J udge, Sital Prasad and 
others have preferred an appeal to this 
-Court, with a Court-fee of Rs. 4 only. 
The: ‘Stamp Reporter reported that ad 
valorem Court-fee should have been paid 
upon the aforesaidamount of Rs. 11,736. 
This view has been accepted by the Taxing 
Officer, 
lidble to pay only the Court-fee already 
affixed by him on the memorandum of 
appeal. On account of this difference the 
matter has come to me as a Taxing Judge. 

The point appears to be somewhat: diffi- 
cult, and the views of the High Courts have 
been divergent thereupon. 
sections in the O. P. C. upon this point are 
ss. 47 and 144. Section 144 corresponds 
with s. 583 of the C. P, ©. of 1882. That 
section ran as follows:— 

“When a party entitled to any benefit (by 
way of restitution or otherwise) under a 
decree passed in an appeal under this Chap- 
ter desires to obtain execution of the same, 
he shall apply to the Court which passed 
the decree against which the appeal was 
preferred; and súch Court shall proceed to 
execute the decree passed in appeal, accord- 
ing to the rules hereinbefore prescribed 
for the execution of decrees in suits.” 


` Section 244 of the old Code ran as 
follows:—‘‘The following questions shall be 
determined by order of the Court execut- 


ing a decree and not by separate suit. 


(namely):— 

(a) questions regarding the amount of 
any mesne profits as to which the decree 
has directed enquiry; 

(b) questions regarding the amount of 
any mesne profits or interest which the 
decree has made payable in respect of the 
subject-matter of a suit, between the date 
ofits institution and the execution of de- 
cree, or the expiration of three years from 
the date of the decree; 


(c) any other questions arising between 
the parties tothe suit in which the decree 


was passed, or their representatives, and - 


relating to -the execution, discharge or 


| SITAL PRASAD SINGH V. JAGDEO SINGH. 


The appellant claims that he is” 


The relevant: 
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satisfaction of the decree or ie the stay of 
execution thereof.” 

Section 583 which under ah old Code 
occurred in Ch. XLI relating to appeals has 
now been re-placed by s. 144 of the C. P. C, 
under Part XI, headed Miscellaneous,” 
That section runs as follows: 

“(1) Where and ingo farasa decree is 
varied or reversed, the Court of first in- 
stance shall, on the application of any party 
entitled to any benefit by way of restitu- 
tion or otherwise, cause such restitution to 


_ be made as will, so far as may bê, place the 


parties in the position which they would 
have occupied but for such decree or- such, 
part thereof as has been varied or reversed; 
and for this purpose , the Court may make 
any orders, including orders for the refund 
ofcosts and for the payment of interest, 
damages, compensation and mesne profits,, 
whithare properly consequential on such 
variation or reversal.” 


Section 47, ol. (1) which corresponds to 
s. 244, Cl, (o of the old O.P; C. runs as 
follows:— 

“(1) All questions arising between the 
parties to the suit in which the decree was 
passed, or their representatives, and relating 
to the execution, discharge or satisfaction 
of the decree, shall be determined by the 
Court executing the decree and not by a 
separate suit. 

(2) The Court may, subject to any objec-' 
tion as to limitation or jurisdiction, treat a 
proceeding under this section as a suit ora 
suit as a proceeding and may, if necessary, 
order payment of any additional- Court- 
fees. 

(3) Wherea question arises as to hak 
ther any person is or is not the representa: 
tive ofa party, such question shall, for the 
purposes of this section, be determined by 
the Court.” 

Clauses (a) and (b) of. 
find placein s. 47. 


Section 35 of the Court Fees Act em-- 
powers the Government to reduce or remit 
the fees mentioned in the First and Second 
Schedules of the Act. Under this section 
the Governor-General in Council issued, 
Notification No. 4650 dated the 10th Sep-. 
tember 1889. Clause (6) of that Notification . 
directed that the fees chargeable on appeals 
from orders under s. 244 of the C. P. ©» 
(Act XIV of 1882),’ shall be limited to the, 
amounts chargeable under Art, 2 of the 
Second Schedule, 


244 do not now 
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“By Notification No. 43448. R., dated the 
6th October 1893, this was amended by 
direction that the fee chargeable on appeals 
from orders under cl. (c) of s. 244 shall be 
the amounts chargeable under Art. 2 of the 
Second Schedule tothe Court Fees Act, 
1870. - 


The present s. 35 of the Court Fees Act 
empowers the Local Government to reduce 
or remit the fees mentioned in the First 
and Second Schedules of the Vourt Fees 
Act. Under this power the Local Govern- 
ment issued Notification No. 2576-L-A-25, 
dated the 5th December 1921, directing 
that the fee chargeable on appeals from 
orders under s. 47 of the O.P.C. (Act V 
of 1908), shall be limited to the amounts 
chargeable under Art.11 of the Second 
Schedule. Article 11 of the Second Sche- 
dule provides that on a memorandum of 
appeal, when the appeal isnot from a 
decree or an order having the force of a 
decree and {is presented toa High Court, 
the Court-fee chargeable is Rs. 4. 


Section? of the C. P.O. (Act XIV of 
1882), defined “decree” to include an order 
determining any question mentioned or 
referred to in s. 244 of that Code. Similarly, 
g.2of the present O. P. O. (Act V of 1908), 
defines “decree” as including orders deter- 
mining any question within s. 47 of the 
Code. Prior to the present ©. P. C., 
the relief by way of restitution was to 
be given tby execution of the appellate 
decree under s. 583 of the old Code. Now 
under the present Oode the relief by way 
of restitution is to be given by an applica- 
tion in the Court of first instance under 
g, 144 of the Code. Orders under s. 583 
relating to restitution under the old Code 
of 1882 used ta be appealable as if they 
were orders passed under s. 244 of the 
©. P. C. Therefore there was no neces- 
sity of making orders under s. 583 as 
being included in the definition of 
“decree”. The present arrangement of the 
Code has taken out s. 583. of the old Code 
from the Chapter relating to appeals and 
has made a distinct provision in s. 144 
under the heading ‘Miscellaneous’. In 
order to remove any doubtas to whether 
orders under s. 144 would be appealable or 
not, such orders have been included in the 
definition of “ decree” along’ with s. 47 of 
the Code. 


In the case of Gangadhar Marwari v, 


SITAL PRASAD SINGH V. JAGDEO SINGH. 


(92 T. O. 1996] 


Lachman Singh (1), Brett and Sharfuddin, 
JJ., held that an application for mesne pro- 
fits made not by the plaintifis but by the 
defendants against whom the suit had been 
dismissed, by way of restitution under s. 583, 
C. P. C., comes under s. 244 (c) of the Code, 
and that such application would be charge- 
able with Court-fees under Art. 11, Sch. 
11 of the Actand not ad valorem. 

In the unreported case of Babu Shyam- 
nandan Kishore Singh v. Rai Radha Krishna 
(2), (Sharfuddin and Chapman, JJ.) this 
view was upheld and it was held that an 
order passed under s.144 of the ©. P. ©. 
came under the Notification, insamuch as 
such order under s. 144 of the present Code 
amounts toan order unders. 244 (c) of the 
old Code. They further held that the 
reference in the Notification to s. 244 (c) of 


: the old Code must relate tos. 144 by virtue 


of s.8 of the General Clauses Act. This was 
the view taken under the present O. P. C. 
The matter was fully dealt with by Chat- 
terjea, J., in the case of Madan Mohan Dey 
v. Nogendra Nath Dey (3). The learned 
Judge referring to the Notification referred 
to above puts the question to himself as to 
whether an order under s. 144is an order 
which decides a question falling under s. 47 
(1) of the present Code, and he replies that 
under s. 583 of the old Codean application 
for restitution was treated as an application 
for execution of the appellate decree, and 
it was expressly provided that the Court 
shall proceed to execute the decree passed 
on appeal according to therules for exe- 
cution of decreesin suits. It was accord- 
ingly held that an order under s. 583 fell 
within the provisions of s. 244 (c), and, there- 
fore, cl. (6) of the Notification applied. 
Continuing the learned Judge observes: 
“It is true s. 144 ofthe present Code 
omits the provision that the Courtis to 
proceed according tothe rules preseribed 
for the execution of deereesin suits, but 
it expressly lays down that no suit shall 
be instituted for the purpose of claiming 
any restitution which can be obtained by 
application under the section. The Court 
in making restitution hasto execute the 
decree of reversal (which necessarily. carries 
with it the right to restitation even though 
the decree may be silent as to such 
restitution) in order to give effect to the 


(1) 6 Ind. Cas. 125; 11 C. L. J. 541. 
(2) M. A. No. 370 of 1918, decided on 20th December 
9 


(3) 39 Ind. Qas, 640; 21 O. W. N, 514, 
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reversal of the decree, That being so, an 
order under s, 144 comes under s. 47 (1) 
and cl. 6 of the Notification applies to 
such an order.” 

On the 26th March 1917 the matter was 
agitated in this Court upon the report of 
the Stamp Reporter and ultimately came 
up for the decision of the Taxing Judge 
(Roe, J.). The learned Judge expressed the 
view taken in the case of Madan Mohan Dey 
v. Nogendra Nath Dey (3) and directed that 
the Court-fee of Rs, 2 as was payable under 
the old Court Fees Act was sufficient (vide 
the unreported case of Sheikh Kamaruddin 
Mandal y. Raja Thakur Barham (4). 

The Allahabad High Court has taken 
a contrary view: vide Jagdip Narain 
Singh v. Mahant Keshogir (5). That’ was 
an authority under the old Code. 

Under the present Code and under the 
Notification of the Government of the 
. United Provinces, Daniels, J., took the same 
view in the case of Baijnath Das v. 
Balmukand (6) and the reason given by him 
is as follows:— 

“An application under s. 144 is no doubt 
one which carries out the intention of the 
Appellate Court’s decree, but it does not 
directly execute that decree. What it does 
is to undo an execution wrongly granted 
by the Court below. In this case the High 
Court’s deeree was declaratory and could 
only have been executed in respect of costs. 
The appellant must, therefore, stamp his 
appeal ad valorem,” 

The learned. Judge felt the inequity of 
levying ad valorem fee upon a miscellaneous 
application of this kind, and he observed as 
follows:— $ 

“It is unlikely that the omission of orders 


under s. 144 from the Notification referred. 


to above was due to deliberate intention. 
The exemption of appeals under s. 47 from 
an ad valorem fee dates back toa time 
when the-Oode of 1882 wasin force, Under 
that Code, s. 583, an application by way of 
restitution was treated asa proceeding in 


execution and there was no need for a. 


separate notification under the section 
corresponding to the present s, 144. It is 
probable that if the matter is brought to 
the notice of Government, Government will 
not consider it desirable to impose an 
advalorem fee on a party who is merely 


4) M. A. No, 142 of 1917. 
5) A. W. N. (1901) 180. S 

(8) 82 Ind. Cas. 321: 47 A. 98; 22 A. L.J. 881; L. 
R. 5A. Civ. 773; (1925) A. L R. (A) 137, 
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asking the Court’ to right a wrong 
unintentionally done by the Court itself. 
I direct thata copy ofthis judgment be 
forwarded to Government with the sugges- 
tion that the provisions of para. (4) of 
the Notification should be extended to 
appeals from orders under s. 144.” 

The Notification of the Government of 
the United Provinces referred to by Daniels, 
J., exactly corresponds with the Notification 
of the Government of Bihar and- Orissa al- 
ready referred to, which makes the fee pay- 
able on appeals from orders under s. 47 of 
the present C. P. O. of 1908, one under Art. 
11 of Sch. II. I am inclined to think that the 
Notification did not consider it necessary 
to include orders under s. 144. Whereas s. 
583 of the old Code of 1882 has been remov- 
ed from the category of the Chapter headed 
“Appeals” which gave relief by way of 
restitution to a party when the decree 
under which injury has . been done to him 
has been set aside by the Appellate Court 
by executing the decree of the Appellate 
Court, the present s. 144 gives the same 
relief and prescribes the same forum, 
namely, the Court which passes the decree 
from which the relief issought. Determin- 
ation of a question arising under s. 144 will 
naturally relate to the execution, discharge 
or satisfaction of the decree either of the 
first Court or of the Appellate Court. If 
the first Court’s decree has been discharged 
by the Appellate Court, the question arising 
under s. 144 will naturally be a:question as 
to the discharge of the decree coming under 
s. 47 of the O. P. ©. This view has heen 
accepted by the Calcutta High Court under 
the present Code and the view is in con- 
sonance with reason, equity and justice so 
much so that even the learned Judge of the 
Allahabad High Court, Daniels, J. felt that 
if the interpretation: was correct it requires 
to be set right by the Legislature. This pro- 
vince used to be governed formerly by the 
rules and practice obtaining in the Calcutta 
High Court, and the practice has been 
followed by this Court ever since in the 
matter with which we are at present 
concerned, The Taxing Judge (Roe, J.) in 
1917 gave effect to the Calcutta view and 
held that the fee chargeable was one under 
Art. 11 of Sch. II of the Court-Fees Act. I 
as a Taxing Judge, am not prepared to go 
against the view of my predecessor-in- 
office. Whatever trouble there might have 
arisen in the interpretation due to s. 144 
not being expressly included in the Govern- 
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ment Notification, it is, I think, amply 
obviated by the reason given by me above. 
: In a matter of this kind the decision of a 
Taxing Judge such as that of Roe, J., should 
be the rule of the Court and it should not 
be disturbed by his successor-in-office. 

I, therefore, hold that the Court-fee paid 
is sufficient. : 


Z, K. Order accordingly. 


N 


ALLAHABAD HIGH COURT. 
BECOND CIVIL APPEAL No. 899 or 1924. 
October 22, 1925. 

Present:—Mr. Justice Daniels. . 
RAM NATH SINGH alias LAL SINGH 
AND ANOTHER—-DEFENDANTS—APPELLAN'TS 

s VETSUS 
GAJADHAR LAL—Puaintirr—. 

i RESPONDENT. 
, Transfer of Property Act (IV of 1888), s. 54—Sale— 
Delivery of possession—Property already in possession 
af vendee. 

In the case of an unregistered sale of property of 
rupees less than one hundred in value it is sufficient 
delivery of possession under s. 54, Transfer of Pro- 
perty Act, that the property is already in the posses- 
sion of the vendee. 

Muthukaruppan Samban v. Muthu Samban, 25 Ind. 
Cas. 772; 38 M. 1158; 1 L. W. 754; 16 M.L. T. 344; 
(1914) M. W. N. 768; 27 M. L. J. 497, relied on. 

Second appeal against a decree of the 
Second Subordinate Judge, Cawnpore, 
dated the 26th April 1924. 

. Mr. Hazari Lal Kapoor, for the Appel- 
lants. 
. Mr. U. S. Bajpai, for the Respondent. 


JUDGMENT.—This was a suit for 
possession of groves standing on certain 
plots. The suit has been decreed as to 
possession by the Court below but remand- 
ed on the question of damages. The de- 
fendants have come up in second appeal. 

Two pleas have been urged:— 

. (1) that the sale-deed of 1888 which forms 
the basis of the plaintiff's title to plots 
Nos. 2876, 2877 and 2883 was invalid for 
want of registration ; 

(2) that the findings of the lower Appel- 
late Court do not warrant its awarding to 
a plaintiff the trees of Nos. 2903 and 
81, : 

As regards the first point, the sale-deed 
_ in question was for a sum of Rs. 32 only. 
The transfer could, therefore, be made either 
by a registered sale-deed or by delivery 
of the property. The Court below holds 
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that the registration was unnecessary as 
the plaintiff was already in possession of 
the. property under a mortgage, This 
view is supported by the ruling of the 
Madras High Court in Muthukaruppan 
Samban v. Muthu Samban (1). In that case 
the learned Judges held that if there was 
oral sale of the properties (andthe same 
would apply to an unregistered sale), the 
fact that the vendee was already in pos- 
session would not render the sale invalid 
if the vendor by appropriate acts or decla- 
rations converted the possession of the 
vendee as mortgagee into one as purchaser. 

The sécond plea is not borne-out by an 
examination of the récord. Both the plots 
in question are found to have been in pos- 
session of the plaintiff froma long time. 
No. 981 has been recorded in his name in 
the papers, 2903 corresponds, according to 
the judgment of the Court below, to the 
old numbers 2315 and 2316-1. 2316 was 
entered in the name of the plaintiff's grand- 
father as far back as the khasra of 1871. 
Nothing is said as to 2315, but as the dis- 
pute in this case relates not to the entire 
plots but to trees standing on certain parts 
“of them there is nothing to show that the - 
Court below was wrong in holding that 
the trees fallon the land which has been 
in possession of the plaintiff and his ances- 
tors in 1871. It is for the appellant, espe- 
cially in second appeal, to show that the 
judgment of the Court below is wrong. “ 

For these reasons I dismiss the appeal 
with costs. . 

The cross-objections put forward by the 

respondents which attack findings of fact 
have no force and are. accordingly dis- 
missed. : 
- No objection has been taken by the 
plaintiff to the form. of the decree passed 
by the Court below, but I should like to 
point out to B. Triloki Nath for his future 
guidance that in such a caseas this the 
proper course is toremand an issue as to 
the amount of damages under O. XLI, r. 25 
instead of remanding the whole case under 
O. XLI, r. 23 as he has done. f 

N Eoo, Appeal dismissed, 


(1) 25 Ind. Cas. 772; 38 M. 1158; 1L. W. 754; 16 
M. L. T. 344; (1914) M. W. N. 768; 27 M. L. J. 497. 
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LAHORE HIGH COURT. 
` Crvi MISCELLANEOUS APPLICATION No. 591 
oF 1924. 
January 16, 1925. 

Present :—Mr. Justice Martineau and 
Mr. Justice Zafar Ali. 
-DHANPAT RAI AND 0OTHERS—PLAINTIFFS—- 

. PETITIONERS 


VETSUS 
KAHAN SINGH AND OTHERS-—DBEFENDANTS 
| — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 110— 
Appeal to Privy Council—High Court maintaining 
„decree of lower Court—Leave, when can be granted— 


-—Substantial question of law—Hindu Law—Com~ 


promise entered into by father, whether binding on 
son. 

When the High Court maintains the decree of a lower 
Court it affirms the decision of the lower Court within 
the meaning of s. 110 of the O. P. C., even though the 
‘two Courts differ in their findings on certain issues. 
Leave to appeal to the-Privy Council in such a case 
can be granted only if there is a substantial question 
of law involved in the case. 

A substantial question oflaw within the meaning 
of s. 110 of the O. P. O. means a question of law 
in respect of which there may be a difference of 
opinion. 

The general principle that a Hindu son is bound by 
a bona fide compromise entered into by his father for 
the benefit of the family is well-settled and is not a 
‘substantial question of law within the meaning of s. 
110 ofthe C. P. C. 


Petition for leave to appeal to His Majesty 
in Council from the judgment and decree 
of Mr. Justice Martineau and Mr. Justice 
Zafar Ali, passed in Civil Appeal No. 199 
of 1920, on the 25th June 1924. 

Dr. G. C. Naurang, for the Petitioners. 

Bakhshi Tek Chand, Mehta Amin Chand, 
Lala Tirath Ram and Lala Madan Gopal, for 
the Respondents. 


ORDER.—This is an application for 
leave to appeal to His Majesty in Council 
from a decree of this Court dismissing an 
appeal from a decree of a Subordinate Judge. 
The value of the subject-matter in dispute 
exceeds Rs. 10,000. 

It is contended for the applicants that, 
although this Court dismissed the appeal, 
yet as it decided the first issue in regard 
' to the bar of s. 47, O. P. ©. against all the 
three plaintiffs, whereas the Subordinate 
Judge had decided it in favour of two of 
the plaintiffs and against only one, this 
Court's decree should be held to have 
reversed the decision of the lower Court 
so far as two of the plaintiffs are concerned. 
We do not agree with this contention. When 
_ this Court maintains the decree of the 
lower Court it affirms the decision of the 
lower Court, even though the two Courts 
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differ in their findings on certain issues. 
This matter was settled by their Lordships 
of the Privy Council in Tassadug Rasul 
Khan v. Kashi Ram (1). 

The only question is whether the appeal 
involves a substantial ° question of law. 
This Court's finding that plaintiffs Nos. 2 
and 3 were really parties tothe proceedings 
taken in execution of Ghulam Ali’s decree 
is a finding of fact. The question whether 
s. 47, C. P. C., isa barto the suit is, in 
our opinion, so clear from the section 
itself as not to admit ofany doubt, and is, 
therefore, not a substantial question of law, 
which means a question of law in respect of 
which there may be a difference of opinion: 
Gokai Chand v. Sanwal Das (2). 

Furthermore we held that the suit must 
fail, not only on account of the bar created 
by s. 47, ©. P. C., but also because the plaint- 
iffs are bound by the compromise entered 
into by Shiv Nath, the father of the firet 
plaintiff, in good faith in the interest of 
whereby he recognised the 
validity of the mortgage which the plaintiffs 
now seek to challenge. In regard to that 
matter also we think that no substantial 
question of law arises, as the general 
principle that a person is bound by a bona 
fide compromise entered into by his father 
is well-settled. 

As the decision of the lower Court was 
affirmed by this Court and the appeal from 
this Court’s decree does not, in our opin- 
ion, involve a substantial question of 
law we dismiss the present application with 
costs. 

Z, K. Appeal dismissed. 

(1) 25 A. 109; 7 C. W. N. 177; 5 Bom. L. R. 100; 301, 
A. 35; 8 Sar. P. ©. J. 337 (P. O. 


j. 
(2) 78 Ind. Cas. 317; 5 L. 260; 6 L. L.J. 180; (1924) 
A. L R. (L.) 473. 


LAHORE HIGH COURT. 
CIVIL APPEAL No. 929 or 1924. 
January 8, 1925. 
Present :--Mr. Justice Campbell. 
FATEH MAHOMED—P taintirr— 
APPELLANT 
VETSUS ' 
MITHA AND ANOTHER—DEFENDANTS— 
RESPONDENTS. ` 
Muhammadan Law—Gift by father to minor son 
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Transfer of possession — Registration—Transfer of 
Property Act (IV of 1882), s. 128. 

A gift by a Muhammadan father to his minor son is 
complete when the deed of gift is completed and 
neither transfer of possession nor registration of the 
deed is necessary to complete it. [p. 481, col. 1.] 

Ramamirtha Ayyan v. Gopala Ayyan, 19 M. 433; 6 
M. L. J. 207; 6 Ind. Dec. (N. s.) 1007, Parbati v. Baij 
Nath Pathak, 16 Ind. Cas. 406; 35 A. 3; 10 A. L. J. 300 
and Venkati Rama Reddi v. Pillati Rama Reddi, 38 
Ind. Cas. 707; 40 M. 204; 31 M. L. J. 690;4 L. W. 
465: 20 M. L. T. 450; (1917) M. W. N. 112, followed. 

The provision of the Transfer of Property Act 
thata valid gift can only be made bya registered 
deed does not apply to the Punjab. [ibid.] 


Appeal from a decree of the District 
Judge, Dera Ghazi Khan, dated the 10th 
January 1924, confirming that of the Sub- 
Judge, Choti Zirin (Dera Ghazi Khan), 
dated the 16th July 1923. 


Mr. Behari Lal, for the Appellant. 
Mr. Sleem, for Mr. Abdul Rashid, for the 
Respondents. 


JUDGMENT.—The facts out of which 
the present suit has arisen are as fol- 
lows :— 

One Mitha on the 30th of August 1921 
executed a document which has been held 
by the lower Appellate Court to be a deed 
of gift, transferring to Fateh Mahomed, 
his infant son, an undivided share in a 
certain landed estate. Two days later 
on the lst of September 1921 Mitha exe- 
‘etited asale-deed transferring by sale the 
same share to one Abdul Khaliq, a defend- 
ant in the suit, the price being Rs. 1,250. 
On the next day, the 2nd of September, this 
sale-deed was registered and on the 14th 
of September the mutation in favour of 
Abdul Khaliq the vendee was entered up 
by the patwari. The minor donee’s pater- 
nal uncle, on the 5th of September pre- 
sented the deed of gift of the 30th of August 
for registration, but on the 12th of October 
Mitha objected to its registration and the 
Sub-Registrar refused to register it. It 
was eventually registered on the 14th of 

- November by order of the Registrar. 


This suit is by Fateh Mahomed the minor | 


donee for possession of the land. The Trial 
Court dismissed the suit on the ground 
that under Muhammadan Law the gift of an 
undivided share in property capable of 
division, is invalid., Appeal was made to 
the District Judge who did not sustain 
the finding of the Trial Court and held 
that this particular gift did not fall within 
the definition of Musha, the basic principle 
of which, he observed, is the exclusion of 
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strangers and a valid gift of an undivided 


share of property could be made in favour 


of the son of the donor. In second appeal 
this pronouncement has not been challenged 
by the respondent Abdul Khaliq. 

Before the learned District Judge, how- 
ever, Abdul Khaliq supported the Trial 
Court's order on two different grounds, 
One was that the deed of gift having been 
registered against the consent of the exe- 
cutant was not properly registered and 
hence was not admissible in evidence. 
This objection was repelled by the learned 
District Judge and again his finding is 
not contested before me. The second 
ground was that the gift was not complete 
and had been revoked. Here the learned 
District Judge upheld the respondent and 
dismissed the appeal. The plaintiff has 
come here on second appeal. 

The learned District Judge held that 
the deed of gift bys. 47 of the Registra- 
tion Act took priority over the sale-deed, 
even though it was registered later than 
the latter, and that its registration was per- 
fectly regular. He observed, however, that 
the real question was whether the gift was 
complete and he laid it down that in order 
to make the gift-complete it was necessary 
for Mitha to do every thing to transfer the 
possession of the land to the son. No actual 
change of possession was necessary since 
the gift was bya father to his minor son; 
but it was very necessary for Mitha to have 
the deed of gift registered. Instead of 
doing so he proceeded to make a sale in 
favour of another person two days later. 
Thus the gift was not completed and Mitha 
had every right to revoke it. 

In coming to this conclusion the learned 
District Judge relied upon Ramamirtha 
Ayyan v. Gopala Ayyan (1) where it was 
held that a deed of gift being a voluntary 
transfer remains a nudum pactum until the 
donor has done all that is necessary to 
make it legally complete; that to do so, 1t 
is, necessary inter alia, that it should be 
registered, but that he can be no more com- - 
pelled to register the deed than to execute 
it in the first instance. The registration 
contrary to the supposed donor's wishes of 
the deed under consideration was void and 
in such circumstances there was no gift. 

This dictum was disapproved in Parbati 
v. Baij Nath Pathak (2) and the decision in 


(1) 19M. 433; 6 M. L. J. 207; 6 Ind. Des. (N. sd 
1007. 
(2) 16 Ind. Cas, 406; 85 A, 3; 10 A, L, J. 300, 
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Ramamirtha Ayyan v. Gopala Ayyan (1) 
was expressly overruled By a Full Bench 
of the Madras High Court in Venkatt Rama 
Reddi v. Pillati Rama Reddi (3), It was 
there laid down that once an instrument 
of gift is duly executed, the Registration 
Act allows it to be registered even though 
_ the donor may not agree toits registration, 
and upon registration the gift takes effect 
from the date of execution. So far as the 
donor is concerned by executing the deed 
he does all that he need do, for registra- 
tion can be effected even without his co- 
operation. 


The above rulings, of course, were de- 
livered in respect of cases where under the 
Transfer of Property Act a valid gift could 
only be made by a registered deed. There 
is no such law in this Province. The ques- 
tion for decision in this case is whether a 
complete gift was made on the 30th of 
August 1921 to the plaintiff, and really 
resolves itselfinto this. Did Mitha at the 
time when he executed that deed not in- 
tend totransferthe subject-matter to his 
son? Thelearned District Judge has not 
come to any finding dbout this intention 
but has held erroneously on the strength 
of a decision, which he was not aware 
had been overruled, that between execution 
of the deed and registration the donor 
was entitled to change his mindifhe wished 
to do so, and that he “revoked” the gift. 
A gift, however, once made cannot be 
revoked and the question is whether or 
not this gift was actually made. No 
help towards the solutionis to be gained 
from the ordinary rule that a gift. to be 
valid must be accompanied by transfer of 
possession. The learned District Judge is 
correct in saying that that rule does not 
apply toa gift by a father to his infant 
son. This exception is laid down ipara. 
303 of Wilson's Muhammadan Law and is 
‘admitted by the learned Counsel for the 
respondent to prevail. Counsel does not 
dispute the ruling of the Full Bench of the 
Madras High Court referred to above that 
so far as conveyance by written instru- 
ment is concerned a donor does all that is 
necessary when he.executes the deed of gitt. 
He argues, however, that the facts of the 
sale two days later and of the subsequent 
refusal to assent to registration are proof that 
on the 30th of August Mitha had no inten- 


. {8) 38 Ind. Cas. 707; 40 M. 204; 31 M. L; J. 690; 4 
1. W, 465; 20M. L. T, £50; (1917) M. W, N, 112, 
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tion to gift the land and drew up the deed 
merely for some ulterior motive. 

In my judgment this contention has 
no force. It is an every day feature of 
ordinary life for a man to make up his 
mind tosomething on one day, and to change 
his mind the nextday. This is what Mitha, 
who was examined as a defendant, prac- 
tically admitted to have occurred in the 
present case, and Mitha was supporting not 
the plaintiff but Abdul Khaliq the vendee. 
In default of direct evidence to the con- 
trary of which there is none, it must be 
presumed from the facts that Mitha paid 
Rs. 3 fora stamp paper, engaged a scribe, 
put his signature to the deed of the 30th of 
August, and had it attested formally by 
witnesses that at that time he intended what 
he caused to beset out in the deed. 

. The result of this finding coupled with 
those others of the learned District Judge 
which, as already stated, have not been 
challenged before me is that the appeal 
must be accepted and the plaintiff's suit 
must be decreed, I accept the appeal ac- 
cordingly and give the plaintiff a decree 
for the land claimed together with costs 
throughout. 


N. E. Appeal accepted, 


MADRAS HIGH COURT. 
Seconp Civit APPEAL No. 1720 or 1922, 
July 23, 1925. 

Present:—Mr. Justice Phillips. 
PUTHIA MADATHIL SUBRAMANIAM 
PATTER or EANGANDIYUR 
AMSOM AND DESAM (DIED) AND OTHERS 
PLAINTIFFS—APPELLANTS 
VErSUS 
EANGANDIYUR DEVASWOM 
URALAM AUTOLI NANI AMMA'S 
son Karnavan VELU NAIR 
AND OTHERS —DErENDANTS — RESPONDENTS. 

Trust, religious—Pro-note by trustees—Trust ‘pro- 
perty, liability of. : 

Where the uralars of a devaswom execute a pro- 
missory note in their capacity as uralurs reciting 
therein that the amount borrowed is due to the payee 
from the devaswom, the payee is entitled to proceed 
against the property of the devaswom on proof of 
existence of necessity for the loan. ; 

Sundaresam Chettiar v. Viswanatha Pandarasan- - 
nadhi, 72 Ind. Cas. 103; 45 M. 703; 31 MLL. T. 66; 
16 L. W. 838; 43 M, L. J. 147; (1922) M. W.N. 444, ~ 
(1022; A. L R. QL) 402, relied on, ` 
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Second appeal against a decree of the 
District Court, South Malabar, in A. S. 
No. 465 of 1921, preferred against that 
of the Court of the District Munsif, Ponnani, 
in O. S, No. 673 of 1919 (O. S. No. 906 of 
1918 on the file of the Court of the District 
Munsif, Chowghat). 
Mr. K. P. Ramakrishna Iyer, for the Ap- 
pellants. 
Mr. K. P. M. Menon, for the Respondents, 
Jd UDGMENT.—This is a suit on a pro- 
missory note executed by the defendants, 
‘who are uralars of a devaswom. In the 
promissory-note, it is recited that the two 
defendants promise “in our capacity as 
uralars of the devoswom to pay” and 
again we have the recital “the amount 
that has been taken in cash is due to you 
from .the devaswom.” Notwithstanding 
this specific recital of the liability of the 
devaswom for the suit debt, the lower 
Appellate Court has held relying on Swami- 
natha Aiyar v, Srinivasa Aiyar (1), that the 
plaintiff is entitled only to a personal 
decree against the uralars. Since the Dis- 
trict Judge delivered his judgment, another 
case of this Court has been reported, name- 
ly, Sundaresam Cheitiar v. Viswanatha 
Pandarasannadhi (2) in which the facts 
are identical with the present, case, namely, 
there was a distinct undertaking in the 
promise made by the wuralars that the 
money was to be re-paid out of devaswom 
funds, that is to say, not only did they 
pledge their personal credit, but they enter- 
ed into a contract with the plaintiff that 
the devaswom funds should be liable for 
the re-payment of the debt. These facts 
distinguish the present case from that 
reported in Swaminatha Aiyar v. Srinivasa 
Aiyar (1) and also that in Ammalu Ammal 
v. Namagirt Ammal (38). In this latter 
case, the learned Judges refused to consider 
the question of liability of trustees of 
religious institutions and based their judg- 
ment on the liability of secular trustees 
and adopting the same argument as that 
. adopted ia the earlier case held that there 
was only a personal liability. This conclu- 
sion is based on the principles of English 
Law relating to trustees, but it is doubtful 


1) 38 Ind. Gas. 172; 32 M. L. J. 259; 21 M. L. T, 91: 
5 E W..323; (1917) M. W. N. 278. aie 
E 72 Ind. € Cas: 103; 45 M. 103; 31 M. L. T. 66; 16 
. W. 83; 43 M. L. J. 147; (1922) M. W. N, 444: (1 
AL R. A 492. k Sa paras. 
(3) 43 Ind. Cas. 760; 33 M. L. J. 631; 22 M. L, T. 391: 
6 L. W, 722; (1918) M, W, N. 110, a 
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whether they aré applicable in their 
entirety to persons like heads of mulis or 
managers of religious institutions who 
are not in the strict sense of the word 
trustees. A 

It is suggested for the respondents that 
because -the earliest decision in Srimath 


Daivasikamani Pandarasannidhi v. Noor 


Mahomed Routhan (4) is doubted in Swami- 
natha Aiyarv. Srinivasa Atyar (1), whereas 
it isto a limited extent approved in Sunda- 
resam Chettiar v. Viswanatha Pandara- 
sannadhi (2) that there is a divergence of 
opinion between the two Benches. But 
Krishnan, J., in Sundaresam Chettiar v, 
Viswanatha Pandarasannadhi ‘(2) merely 
says that he is inclined to follow Srimath 
Daivasikamant Pandarasannidhi v. Noor 
Mahomed Routhan (4),“‘ where the debtis 
not incurred purely on the personal liability 
of the debtors.” This limitation of liabi- 
lities is the cardinal distinction between 
the present case and that in Swaminatha 
Aiyar v. Srinivasa Aiyar (1), where the. 
authority of the prior decision was ques- 
tioned. I am bound by the decision in 
Sundaresam Chettiar v. Viswanatha Pan- 
darasannadhi (2) which is exactly in point 
and I may add that I see no reason to doubt 
its correctness. i 

I may here observe that in dealing with 
the facts of this case, I have taken one 
fact as assumed by both the lower Courts, 
namely, that there was necessity to borrow 
on behalf of the devaswom. That point 
has not been decided by either Court. It 
will, therefore, be necessary to remit the- 
case to the District Munsif for decision of 
this issue and for final disposal in the 
light of the above remarks. The stamp on 
the appeal memo, will be refunded and the 
costs of this appeal will abide the result. 

Y. Na” Appeal allowed, 


N. H. 
(4) 31 M. 47; 17 M. L. J. 553; 3 M. L. T. 95, 





ALLAHABAD HIGH COURT. 
Crvit Revision No. or 1925, 
_ December 1, 1925. 
Present:—Mr. Justice Walsh and 
Mr. Justice Kanhaiya Lal. 
Inthe matter of Musammat DURGA BAT 
APPLICANT. 

Guardians and Wards Act (VIII of 1890), ss. 81 (8) 
(a), 48—Order fixing sum to be spent on marriage — 
Discretion of Court—Appeal—Revision—Interference 
by High Court. 

The question as to what eumthe guardian of a` 
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minor should he allowed to spend on the marriage of 
the minor is primarily a matter for the discretion of 
the District Judge. An order fixing such sum is made 
under s. 31 (3) (d) of the Guardians and Wards Act 
and is not open to appeal. The High Court will not, 


in such a case, interfere in revision under s. 48 of the 
Act. 


Civil revision from an order of the 
District Judge, Agra, dated the 30th May 


1925, 
Mr. Shabd Saran, for the Applicant. 


JUDGMENT.—This is an application 
in revision against an order made by the 
District Judge of Agra on the 30th of May 
last with regard to the disposition of the 
funds ofcertain minors by their guardian. 
The twochildren are aged respectively 13 
and 14. The girl is 13, and the learned 
Judge, by the order complained of, has 
allowed Rs. 100 for the marriage of the 
girl, and Rs. 50 for the education of the 
boy. The grounds for this application are 
that the sum of Rs. 100 is not adequate, and 
that having regard to the status of the 
ward and the customary expenditure upon 
` marriage ceremonies in a Hindu family, at 


least Rs. 500 should have been awarded., 


It seems to us that prima facie there is 
something to be said for this contention. 
Rs. 100 is certainly small. On the other 
hand it sometimes happens that people, 
when left to theirown devices, spend pro- 
portionately a larger sum than is prudent. 
upon marriage ceremonies and we appreciate 
the fact that in all probability the Judge 
was desirous of preventing extravagance, 
and of protecting the interests of the 
minors during the remaining part of their 
tutelage, having regard to the total funds 
available for their benefit. These are 
matters strictly within the discretion of the 
District Judge, the Act having rightly 
vested jurisdiction in the District Judge, 
who is the principal Civil Court in the 
locality to decide what is best in such 
matters, having regard to the interests of 
the minors in the future as well as in the 
present. The learned Judge, in any event, 
is ia a better position -than the High Court 
to kaow what proportion of the funds avail- 
able ought to be allowed to ba’expended 
upon an important event like a marriage. 
We have said all this in order to indicate 
that, while wa feel that there is something 
to ba said for the applicant, on the other 
hand we are bound to recognise that we are 
not really in a position to review an order 
of the Judge of this kind, and thatthe law 
has leftit entirely in his discretion; It is 
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admitted that the order, being one apparent- 
ly under s. 31, sub-s. 3, cl. (d) isnot an 
appealable order. We are asked tointerfere 
under s. 48 which is equivalent to s. 115, 
C. P.O. We are of opinion that revision 
does not lie in a matter which is purely a 
question of amount, and a question of dis- 
cretion in the Court below, and we do not 
think that the case cited from the Lahore 
Court, in which a Single Judge expressed 
an opinion, which was only a dictum, that 
a revision might lie, isan adequate author- 
ity to justify interference in revision. On 
the other hand we appreciate the motives 
which have led to this application, and we 
think that it is possible that the learned 
Judge. after considering our observations 
might come to the conclusion on re-con- 
sideration that the amount might well be 
increased without injury tothe future pros- 
pects of the minors. 

We, therefore, direct that a copy of this 
order be sent to the learned Judge with an 
intimation that we think that the better 
course would be for him to give notice to 
the parties and re-open the matter with a 
view to considering whether the sum of 
Rs. 100 for the marriage expenses isin- 
sufficient. In form this application is 
rejected. 

Z. K. Application rejected, 


ee, 


MADRAS HIGH COURT. 
Civit Revision Petition No. 715 oF 1923, 
August 18, 1925. 
Present:—Mr. Justice Jackson, 
NARAYANASWAMI PILLAI— 
PLAINTIFE— PBTITIONER 
versus 
GOPALAKRISHNA NAIDU—DESFENDANT 


— RESPONDENT. 

Trustee—Debt, incurring of, by trustee—Suit after 
ceasing to be trustee—Proper decree, 

Where a trustee incurs ‘a debt without charging 
the trust properties, there isa presumption that the 
creditor lent the money on his personal credit. [p. 484, 
eol. 1. 

Latshmindrathirtha Swamiar v. Raghavendra Rao, 
59 Ind. Cas 237; 43 M. 795 at p. 798; 12 L. W. 139; 39 
M. L. J. 174: (1920) M. W. N: 568; 28 M. L. T. 289 and 
Sundaresam Chettiar v, Viswanatha Pandarasannadhi 
72 Ind. Oas. 103; 45 M. 703; 31 M, L. T. 66: 16 L. W. 
83; 43 AL L. J. 147; (1922) M. W. N. H4; (1922) A. 1, 
R. (AL) 402, followed. i 

In a suit by a plaintif for recovery of money due 
for fireworks supplied to the defendant as trastee of 
a temple, the dəiendani is personally liable, even: 
though on the date of suit ha has ceased ta be a 
trustee. [ibid,] 
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Petition, under. s. 95 of “Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the District Munsif, 
Roane dated the 19th March 1923, in 
. 8. 0.8. No. 107 of 1922. 

Mr. “i 5. Venkatarama Iyer, for the 
Petitioner. 

JUDGMENT. —Plaintif sued defend- 
ant for Rs. 95 for fire-works supplied to de- 
fendant as trustee of a temple. The District 
Munsif found the claim to be true, but 
unsuited the . plaintiff on the ground that 
defendant was no longer trustee and the 
temple was liable. Plaintiff seeks to have 
thé decree reversed. Defendant may have 
his remedy against the trust but it cannot 
be -said that he is absolved from all liabili- 
ty to plaintiff by the mere fact that he has 
ceased to be trustee. Such a trustee has 

- got his personal credit to pledge and 
the ‘presumption should be that when 
he incurred'a debt without charging 
the trust properties, the creditor lent the 
money on such personal credit, The prin- 
ciple would apply to an ordinary trustee 
who is not a Sanyasi. Lakshmindrathirtha 

«Swamiar v. Raghavendra Rao (|), In 
Sundaresam Chettiar v. Viswanatha Pand- 

: arasannadhi (2) it is shown that the proper 
decree in cases of this sort is a decree for 
payment by the defendant personally and 
out. of the temple funds. 

The defendant does not appearto oppose 
this petition. 

I reverse the decree of the lower Court 
and order that a decree issue as prayed for 
against the defendant with costs.. 


V.N. Y. Petition allowed. 
(1) 59] Ind, Cas. 287; 43 M. 795 at p. 798; 


70) 72 Ind. Gas. 103; 45 M. 703; 31 M. L. T, 66, 16 L. 
,83; 48 M LJ. 147; (1922) M. W.N. 444; (1922) 
AL R. L) 402. 


LAHORE HIGH.COURT. 
< MISCELLANEOUS CIVIL APPEAL No. 1895 
oF 1924, 

January 28, 1925, 
Present:—Mr. Justice Campbell. 
Musammat BAGO—Drrenpantr— 

APPELLANT 
versus 
Mirza. ROSHAN BEG—PLAINTIFF 
— RESPONDENT. 


land Acquisition Act (I of 1894), as, 9, 11, 18, 30, 81. 


BAGO'v, ROSHAN BEG. 


12 L. W. 
T 39 M. L. J. 174; (1920) M. W. N. 568; 28-M. L.T., 
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-Land acquisition 
apportionment of compensation— Civil suit, maintain- 
ability of —Adjudication by Collector before award, 
effect of —Reference, application, for, before award, 
effect of. 

A civil suit about 


between rival claimants 


apportionment of compensation awarded under the 
Land Acquisition Act is maintainable where there" 


has been no adjudication of the dispute by the 
peace nor areference to the District Court. [p. 
487, col. 1 

[Case-laiv reviewed. ] 

An application made before the award is given by 
the Collector cannot be treated as one for reference 


to Court under s. 18 of the Land Acquisition Act. [ibid.]- 


Under s. 9 of the Land Acquisition Act an enquiry 
by the Collector into the respective interests of the 
various persons interested in the land must be made 
before giving the final award and. any such adjudica- 
tion made after the award is without jurisdiction. 
[p. 485, col. 2.] 


Miscellaneous appeal from an order ‘of: 
the District Judge, Ferozepore, dated the’ 
22nd May 1924, remanding that of the Fourth ` 


Class, Sub-J udge, Ferozepore, dated the 8th 
January 1924. 
Lala Fakir Chand, for the Appellant. 
Lala Kanshi Ram, for the Respondent, 


JUDGMENT.—Certain land was 


owned jointly by two brothers, Roshan Beg- 


and Khandal Beg. The latter died leaving: 
a widow, and the Revenue Records showed 
the land was owned jointly by Roshan Beg 


and Musammat Bago, the widow: Steps” 
were then taken by Government to acquire. 


this land under the Land Acquisition Act. 
On the llth of November 1922, Roshan 
Beg presented an application in writing to 


the Land Acquisition Collector stating that - 
Musammat Bago held a half share in the. 


land as a life-tenant in lieu of mainten- 
ance and that she was not entitled to any 


part of the price to he paid by Government . 


for it. He asked that the whole price 
should be paid to him or else half the 
money deposited in some Bank and the 


interest given to Musammat Bago for so. 


long as she lived. 
On the 14th of November 1922 the Collec- 
tor delivered his formal award under s. 11 of 


the Actin which he made no mention of. 
the dispute between Roshan Beg and Mu-. 


sammat Bago. ln the award statement of 


the same date the Collector entered the 


price of this land, namely, ‘Rs. 1,451-13-6, 
as apportioned equally between Roshan 
Beg and Musammat Bago, viz., Rs. 725-9-¥ 

to each. Other statements attached to the 
award show that Rs. 725-9-9 was paid to 
Roshan Beg on the 15th of November and 
that Musammat Bago’s money was entered. 
as vndjsbursed owing to non-attendance, 


proceedings-——Dispute as to, 
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On the 15th of November, but not before, 
the Collector proceeded to enquire into 
Roshan Reg’s petition of the llth of No- 
vember and on that day he recorded 
Musammat Bago's statement claiming that 


half of the compensation should be paid to” 


her because she and Roshan Beg were in 
separate possession of definite halves of 
the land. The order passed by the Collect- 
er on the same day, the 15th of November 
was that the amount due to Musammat 
Bago was to be kept in deposit and that 
the record of a criminal case in which 
Roshan Beg’s son had been sentenced to 
death should be sent for. 


Thereafter there were various adjourn- 
ments, and it was not until the 23rd of Feb- 
ruary 1923, that the application came before 
the Collector for final decision. By that 
time the six weeks within which Roshan 
Beg could have applied for a reference to 
‘the Court under s. 18 had expired. Counsel 
appeared before the Collector for both 
Musammat Bago and Roshan Beg, and ap- 
parently arguments centered round the 
question whether the application of the llth 
of November could be taken as one for a 
reference to the Court under s. 18. The 
Collector decided that it could not, because 
jt did not expressly ask that the matter 
‘should be referred to the Court. He might 
also very well have added asecond reason 
that the application had been presented 
before the award had been made. The 
Collector wound up his order by saying “I 
gee no reason to go beyond the entries in 
the revenue papers and direct. that the 
award (sic) may be divided in accordance 
with those entries.” : 


On the 10th of March 1923, Roshan Beg 
instituted the’ suit of. which this second 
appeal is the result, to recover from Musam- 
mat Bago Rs. 725-9-9. The Trial Court held 
that. such a suit did not lie in view of the 
terms of the Land Acquisition Act and 

. certain rulings which will be discussed 


presently. This decision was reversed on. 


appeal by the learned District Judge who 
took the view that since the Collector’s 
award did not adjudicate upon the claim 
of Roshan Beg against Musammat Bago he 
was entitled to maintain a suit for recovery 
of the money in a Civil Court. The appeal 
accordingly was accepted and the suit was 
remanded for decision on the merits. Mu- 
sammat Bago has come to this Court on 


second appeal and her claim that the Trial’ 
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Court had no jurisdiction to entertain the 
suit is supported by a decision ofthe Cal- 
cutta High Court printed as Satbesh 
Chandra Sarkar v. Bejoy Chand Mohatap 
l . 


The relevant provisions of the Land 
Acquisition Act are as follows:—Under s. 9 
the Collector is obliged to serve notice of 
the intended acquisition on all persons 
known to be interested and to call upon 
them to appear and state amongst other 
matters the nature of their respective inter- 


-ests in the land. Presumably in response 


to such notice Roshan Beg put in his 
written application of the 11th of November. 
Under s.11 onthe day fixed for enquiry 
the Collector is directed to proceed to en- 
quire into various matters including the 
respective interests of the persons claiming 
the compensation and to make an award 
under his hand of the true area of the land, 
the compensation which in his opinion 
should be allowed for the land, and the 
apportionment of the said compensation 
among all the persons known or believed to 
be interested in the land, of whom, or of 
whose claims, he has information, whether or 
not they have réspectively appeared before 
him. Section 12 then lays down that that 
award shall be filed in the Collector's office 
and shall be final and conclusive evidence, 
as between the Collector and the persons 
interested, whether they have respectively 
appeared before the Collector or not, of the 
true area and value of the land, and the 
apportionment of the compensation among 
the persons interested. Section 18 of the 
Act provides that any person interested 
who has not accepted the award may, by | 
written application to the Collector require 


‘that the matter be referred by the Collector ~ 


for the determination of the Court, and 
this is to be done within six weeks of the 
date of the award if the person was present 
or represented before the Collector when 
the award was made. Under s. 30, when 
the amount of compensation has been 
settled under s. 11, if any dispute arises as 
to the apportionment, the -Collector may 
refer such dispute to the decision of the 
Section 31 requires the Collector to 
tender payment of the compensation award- 
ed by him to the persons interested, and 
in the second sub-section it is provided 
that if they do not consent to receive the 
payment or if there be a dispute the Col-. 

(1) 65 Ind. Cas, 711; 26 C. W. N, 506; (1922) A. I, 
R. (0) 4 . 
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lector must deposit the amount of the com- 
pensation in the Court to which a reference 
under s. 18 would be submitted. There 
are three provisos to this sub-section, and 
the third is that nothing herein contained 


shall affect the liability of any person, who - 


may receive the whole or any part of any 
compensation awarded under this Act, to 
pay the same to the person lawfully entitled 
thereto. 

It will be observed that in the present 
case the Collector made his award under 
s. 11 before enquiring intothe respective 
interests of Roshan Beg and Musammat 
Bago, a question which was raised before 
him four days previously by Roshan Beg. 
It appears then from the law above quoted 
that his adjudication after enyuiry dated 
the 23rd of February 1923 was made with- 
out jurisdiction. Neither learned Counsel 
before me claims that this order can be 
read as part of the award. It cannot be 
an order on an application for review or 
modification of the award since it was on 
. an application presented before the award 
was made, Apparently, therefore, the Col- 
lector, if he was not able to pass orders 
upon Roshan Beg’s application of the 11th 
of November before he made his award, 
should have referred the question to the 
Court under s. 30. 

So far as the true award of the l4th of 
November is concerned it contained an 
apportionment of the compensation between 
Musammat Bago and Roshan Beg, but this 
apportionment was made without any en- 
quiry into their respective interests, such as 
s, 11 directs the Collector to make. 

Most, if not all, of the rulings on the 
question whether disputes about the appor- 
tionment between private persons of com- 
pensation awarded under the Land Acqui- 
sition Act can be the subject of ordinary 
civil suits refer to the earliest case on the 
subject, Raja Nilmoni Singh v. Ram Bandhu 
Rai (2) which is a decision by their Lord- 
ships of the Privy Council. In those days 
the Act in force was X of 1870 which 
did not empower the Collector to decide 
any questions of apportionment of com- 
pensation, but obliged him in s. 38, if any 
dispute arose as to apportionment when 
the amount of compensation had been set- 
_ tled, to refer such dispute to the decision 

of the Court. Section 40 of the Act con- 
(2) 70, 383; 4 Shome L. R. 263; 10 C. L. R. 393; 8 


T. A. 90; 4 Sar. P. O.J. 234: 5 Ind. Jur. 388. 
Dee, (wos) 799 (P, O). pen d md; 
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tained a proviso in practically the same 
words as the proviso to the present s. 31 
(2) quoted above. In the case before their 
Lordships there had been a dispute between 
two parties about the apportionment of the 
compensation. The Collector had referred 
it to the Court and the Court had made an 
adjudication. One of the parties then 
brought another suit to set aside that adju- 
dication. It was held that the proviso 
referred to above applied only to persons 
whose rights had not been adjudicated, 
upon in pursuance of ss, 38 and 39, namely, 
the sections requiring the Collector to refer 
disputes about apportionment to the Court 
and the Court to decide them. The judg- 
ment wound up: “Their Lordships are of 
opinion that the provisions in this | Act for 
the settling of compensation are intended 
to be final; and that the amount and dis- 
tribution of the compensation having been 
settled in this case by a competent Court, 
and the decision not having been appealed 
against, the settlement is final, and the 
present suit cannot be maintained.” Ear- 
lier in the judgment when explaining the 
necessity for the proviso in the Act their 
Lordships observed: “Butit may happen, 
and frequently does happen, that the real 
owners, possibly being infants or persons 
under disability, do not appear, and are not 
dealt with in the first instance; and, there- 
fore, a provision of this sort is necessary 
for the purpose of enabling the parties who 
have a real title to obtain the compeneation 
money.” f 

This ruling has been considered and 
interpreted in tbree decisions of the Cal- 
cutta High Court (1) Srimati Punnabati Dat 
v. Rajah Pudmanund Singh Bahadur (3), 
(ii) Bhandi Singh v. Ramadhin Rai (4) and 
(iit) Saibesh Chandra Sarkar v. Bejoy Chand 
Mohatap (1) and by the Punjab Chief Court 
in Sher Khan v. Shamsher Khan (5) which 
was followed in-Amolak Shah v. Charan 
Das (6). 


Rajah Nilmoni Singh v. kam Bandhu 


“Rai (2) is a case almost exactly parallel to ` 


the present case. There the plaintiff sued 
to recover compensation awarded under the 
Land Acquisition Act against the person 
who actually received the money. It was 
ruled that she (the plaintiff was a female) 


(3) 7-0. W. N. 538. 

(4) 10 0. WA, 991; 2 ©. L. g, 359. 
(5) 37 P. R. 1905; 35 P. L. R. 1905. 
ty 17 Ind. Cas. 684; 52 P, R, 1913; 16 P. W.R 


"4913; 14 P. L. R. 1912 Sup. 


[92 1. 6. 1926] 


was not precluded from maintaining the 
suit merely by reason of her having ap- 
peared before the Collector in the acquisi- 
tion proceedings, that the award of the 
Collector, who under s, 11 is, no doubt, au- 
thorised to deal with the question of appor- 


tionment, is declared by s. 12 of the Act to - 


be final only as between the Collector on 
the one hand and the body of claimants on 
the other and not as between the claimants 
inter se, that a claimant is not precluded 
from advancing his or her claim against 
another claimant by suit in the Civil Court 
as provided by the last proviso to s. 31 (2) 
of the Act, and that to hold that he or she 
is so precluded would be to extend the 
doctrine of constructive res judicata a great 
deal too far. The learned Judges con- 
sidered that this view was in accordance 
with that taken by their Lordships of the 
Privy Council in Raja Nilmoni Singh v. 
Ram Bandhu Rai (2) and interpreted that 
decision in its allusions to ss. 38 and 39 of 
the old Act as referring strictly to an 
adjudication of a Civil Court upon a‘refer- 
ence by the Collector. 
The same view was adopted and expressed 
more elaborately by Mr, Justice Mookerji 
in Bhandt Singh v. Ramadhin Rai (4). With 
reference to s. 18 he observed that there 
was a difference between an objection re- 
lating to the measurement of the land or 
the amount of the compensation and one 
relating to the apportionment of the com- 
pensation among persons interested and 
that a question of the latter character could 
be determined either by a reference as 
comtemplated by s. 18 or else by a suit at 
the instance of a person who might law- 
fully be entitled as against another. This 
he appointed out was a question with which 
the Collector would have no concern what- 
soever and he held that by reason of the 
3rd proviso to s. 31 (2) the Land Acquisition 
Judge and the ordinary Court have prac- 
tically concurrent jurisdiction to decide dis- 
putes about the apportionment of compen- 
sation. What he apprehended to be the 
rule deducible from Raja Nilmoni Singh v, 
Ram Bandhu Rai (2) was that if a litigant 
_had made his choice and availed himself 
of a reference to the Court under s. 18, he 
could not again ask for an opportunity to 
litigate the same matter in the ordinary 
Court. 
Both these decisions were dissented from 
jn Saibesh Chandra Sarkar v. Bejoy Chand 
Mohatap (1). So far as Bhandi Singh v. 
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Ramadhin Rat (4) was concerned the learns 
ed Judges pointed out with truth that in 
the particular case before him it was un- 
necessary for Mr. Justice Mookerji to con- 
sider whether the Special Court under the 
Land Acquisition Act and the ordinary 
Civil Courts have or have not concurrent 
jurisdiction. With every deference, however, 
I do not think that their dissent from 
what was held in Srimati Punnabati Dat 
v. Rajah Pudmanund Singh Bahadur (8) 
is very convincing. The learned Judges 
seem to have proceeded very largely upon 
what they considered it would be reason- 
able to hold was the intention of the Legis- 
lature when providing a special remedy in 
the Land Acquisition Court, whereas with 
all respect I venture to think that they 
should have looked rather to the actual 
term of the Act than to the probable inten- 
tion of the Legislature, They emphasized 
the second passage quoted above from Raja 
Nilmoni Singh v. Ram Bandhu Rai (2) 
commencing. . “But it may happen and fre- 
quently does happen” and they held that 
the application of the proviso to s. 31 (2) 
must be limited to cases where the person 
is under disability or is not served with 
notice of the proceedings before the Col- 
lector. They further expressed the opinion 
that the reason why their Lordships of the 
Judicial Committee referred to the adjudi- 
cation under ss. 38 and 39 of the old Act 
was that the Collector was then bound to 
refer any question of apportionment to the 
Court and that question had fo be decided 
by the Civil Court. The case before them 
was whether a party served with notice 
under s. 9 who did not appear at all in the 
land acquisition proceedings and did not 
apply for any reference under s. ls of the 
Act could afterwards maintain a suit in the 
ordinary Civil Court to recover compensa- 
tion paid to another person. They decided 
that he could not do so because the proviso 
to s. 31 (2) has a strictly limited application 
and because it would not be reasonable to 
hold that the Legislature, having provided 
a special remedy in the Land Acquisition 
Court, intended to make it optional with 
a party to apply fora reference or to in- 
stitute a suit in the ordinary Civil Court. 
Sher Khan v. Shamsher Khan (5) is a 
Division Bench ruling and the facts of the 
case are not stated explicitly in the judg- 
ment. It was one of contention between 
two claimants for the apportionment of 
compensation, and it was held that, since the 


-remedy and their separate suit 
` Court had.been rightly dismissed, 
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plaintiffs’ claim had been adjudicated on 


"by, the Collector and they did not within 


the prescribed time avail themselves of 


“their right to demand reference to the Court 


under s. 18, they had exhausted their 
in Civil 
Raja 
Nilmoni Singh v. Ram Bandhu Rai (2) was 


‘eited as authority for the view that the 


proviso to s. 31 (2) does not permit a 
person, whose claim had been adjudicated 
upon in the manner pointed out by. the 
Act, to have that claim re-opened and again 
heard in another suit. 

This caseand Amolak Shah v. Charan 


“Das (6) are distinguishable from the pre- 


‘gent case since in my view there has been 


no lawful adjudication by the Collector 
between Roshan Reg and Musammat Bago. 
If no definite point for decision had been 


“put before him in the shape of Roshan 


Beg’s application his apportionment might 
have been regular; but unders. 11 he was 
bound to make an enquiry into any ques- 


-tion which arose regarding the interest of 


the several persone entitled to compensation 
and he did not do so in respect of the 
question raised by Roshan Beg until after 


-he had made his award. 


It remains to notice a Division Bench 
ruling of the High Court [Chandu Lal v. 
Ladli Begam (7)| in which it was held .that 


-where a Collector in his award had not 


adjudicated upon the claim of the plaintiff 
the latter's suit in a Civil Court for her 
proportionate share in the amount of com- 
pensation allowed was competent notwith- 
standing that she did not apply for a 
reference to the Court under s. 18 of the 
Act. The plaintiff in that case had not 
appeared before the Collector at all and it 
is not stated whether notice had issued to 
her, She herself asserted that she had had 
no knowledge of the acquisition proceed- 
ings. The learned Judge ruled that the 
proviso to s. 31 (2) clearly applied to such 
a case, they distinguihsed Sher Khan v. 
Shamsher Khan (5) and dAmolak Shah v. 
Charan Das (6) and they cited with appro- 
val Srimati Punnabatt Dat v. Rajah Pud- 
manund Singh Bahadur (3). 

This last decision is not quite so directly 
in point as the learned District Judge took 
it to be, since in the present case Roshan 
Beg did receive notice and appear before 
the Collector and he is recorded as having 


"¢7) 49 Ind. Cas. 657; 83 P. R. 1919; 18 P. W.R. 
919. 
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accepted payment of a less amount than 
he now claims without protest other than 
what is contained in his previous applica- 
cation of llth November. But the judg- 
ment fortifies me in my preference for 
what was laid down in Srimati Punnabati 
Dai v. Rajah Pudmanund Singh Bahadur 
(3) as against Saibesh Chandra Sarkar v. 
Bejoy Chand Mohatap (1). With some 
diffidence I suggest that the learned Judge, 
who decided the latter case, in considering. 
the intention of the Legislature might have 
reflected upon the possibility of the Legis- 
lature, when framing the proviso to s, 31 
(2), having intended that the comparatively 
important Court of the District Judge need 
not in every instance be seddled with the 
task of deciding every question arising 
between private individuals about the ap- 
portionment of petty sums, and that such 
individuals should be permitted to take 
their dispute to an inferior and possibly 
cheaper Court. After all the words in s. 18 
are “may require” and not “shall require,” 
in the 
third proviso to s. 31 (2) does not, in my 
humble judgment, carry the restricted 
meaning put upon it by the learned 
Judge, since the rest of the sub-sec- 
tion which the third proviso qualifies 
relates definitely to persons who have 
actually appeared before the Collector. In 
the present instance let it be taken that 
Roshan Beg accepted without any protest 
payment ofthe amount apportioned and 
tendered to him -by the Collector. By the 
second proviso to s.31 (2) he thereby dis- 
entitled himself from making an applica- 
tion for a reference unders. 18; but under 
the third proviso nothing contained in the 
second proviso can affect the liability of 
Musammat Bago, another person interested, 
to pay to Roshan Beg any part of the com- 
pensation to which he is lawfully entitled. 
And by what other means than by a suit 
in a Civil Court could Roshan Beg, who is 
shut out from a remedy under s. 18, enforce 
that liability? The words “nothing herein 
contained” in the third proviso must, it 
seems to me, cover everything that has gone 


` before, including the second proviso. 


If Roshan Beg accepted payment under 
protest, then the Colloctor prevented him 
from seeking any remedy under s. 18 by 
retaining the petition of the 1lth November 
for his own subsequent decision and by 
failing to pass orders upon it until after the 
time limit for an application for a reference 
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chad expired. It is to be noted too that the 
-disputed amount which was withheld from 
‘Musammat Bago was deposited in the 
-Treasury and not in the Court under s. 3l 
(2). All the equities, then, arein favour of 
Roshan Beg being permitted to sue in an 
ordinary Court to establish his claim. 

There is of course a conflict between the 
view taken in Srimati Punnabati Dai v. 
-Rajah Pudmanund Singh Bahadur (8) and 
that taken in the two Punjab rulings Sher 
Khan v. Shamsher Khan (5) and Amolak 
Shah v. Charan Das (6). The former is 
that the jurisdiction of the ordinary Civil 
Courts is ousted only when the claim of the 


. aggrieved party has already been before the - 


District Court on a reference under s. 18 or 
8.30 of the Land Acquisition Act, The 
latter refuses such party any reliefin a Civil 
Court if his claim has been adjudicated 
upon by the Collector and there has heen 
no-reference to the District Court. This 
divergence requires no examination in the 
present case, because for the reason alove 
stated I do not consider that the Collector’s 
award of the 14th November was an adjudi- 
- cation of Roshan Beg’s claim. 

I hold that the decision of the learned 
District Judge was correct and I dismiss 
the appeal with costs. 
N... H. 


‘ 


. Appeal dismissed. 


mama 


RANGOON HIGH COURT. 
SperciaL Seconp Civit APPEAL No, 115 
or 1924. 
January 12, 1925. 
Present :—Mr. Justice Pratt. 
MA TOK AND OTHERS—APPELLANTS 
VETSUS in 
MA YIN AND OATERS—RESPONDENTS. 
Civil Procedure Code (let V of 1908), s. H -Res 
- judicata between co-defendants, conditions of—Limi- 
tation Act (IX: of 1908), Sch. I, Art. 123 -Suit by 
heir to recover share of estate of deceased from co- 
heirs—Limitation applicable. 

In order that a decision should operate as res 
judicata between co-defendants there must have been 
a conflict of interest between the co-defendants, and 
it should have been necessary to decide on that con- 
flict in order to give the plaintiff relief appropriate 
to his suit and the judgment must contain a 
decision of the question raised as between the co- 

_ defendants defining the rights and obligations of the 
defendants inter se. [p. 190, col. 1.] 

There is no reason why a different asp-et should 
be given to a claim for a distributive share of the 
estate of a deceased person againstan administrator, 


MA TOK ¥. MA YIN., 


489 


who should have distributed the estate and given a 
share tothe plaintiff but failed to do so, from the 
aspect of a similar claim against one or more heirs 
of a deceased person who should have amicably 
agreed to a partition of the estate and given a share 
to the plaintiff but have failed todo so. Such asuit 
is governed by Art. 123 of Sch.I tothe Limitation 
Act. [p. 490, col. 2.] - 
JSUDGMENT.—Plaintifis as surviving 
descendants of Ma Min Sin and Ma Kin, 
daughters of Po Kyu, deceased, sued Ma 
Tok and other representatives of Ko Hmu, 
ason of Po Kyu, the son of Ma Kin and 
others, for possession of half the estate of Po 
Kyu on payment of Rs. 750 being half the 
charges incurred by Ma Tok on litigation 
for recovery of the estate. 

Plaintiffs’ case was that Ma Tok held the 
lands on behalf of the co-heirs subject to 
discharge of the lien, which she possesses 
by reason of the expenses incurred by her 
on litigation in connection with the estate. 

In a previous suit Po Ka sued Ma Tok 
and other representatives of Ko Hmu for 
one-fourth share of the estate of Po Kyu and 
obtained a decree. The suit went up to the 
Court of the Judicial Commissioner, who 
held that Ma Tok had admitted Po Kas 
interest in the suit lands, and that Po Ka had 
proved that the lands belonged to the estate 
of PoKyu, which remained undivided in 
the hands of Ko Hmu and his widow Ma 
Tok, and that consequently Po Ka was ` 
entitled to one-fourth of the estate on pay- 
ment of one-fourth of the charges incurred 
by Ma Tok in connection therewith. 

In the-previous suit the present plaintiffs 
were co-defendants with Ma Tok. The Trial 
Court has found that the lands in suit were 
not part of the estate of Po Kyu; but on 
appeal the District Court has held that the 
finding of the Judicial Commissioner that the 
lands were ancestral property is binding in 
the present suit and that the subject-matter - 


` of it is, therefore, res judicata. 


No doubt a finding in a previous suit 
may under certain circumstances be binding 
as between the defendants, but it is only 
with very strict reservations. 

In Nga Thet Tha v. Mi Kye Gyi (|), it was 
laid down that where an adjudication bet- 
ween the defendants is necessary to give an 
appropriate relief to plaintiffs, there must 
be such an adjudication, and in sucha case 
adjudication will he res judicata between 
the defendants as well as between the 
plaintiff and the defendants; but for this 
effect to arise there must be a conflict of 


(1) U.B. R. (1907-09), C. P. O., 5. 
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interest between the defendants inter se. 
I have studied the judgment of the learned 
Judicial Commissioner in Oivil Appeal 
No, 404 of 1915 and it is quite clear to my 
mind that there was no adjudication as 
between Ma Tok and the plaintiffs in the 
present case. 

The learned Judge distinctly used the 
expression that as against Ma Tok and her 
children, Po Ka was entitled to one-fourth. 
He nowhere came to an express finding that 
the present plaintiffs were entitled to a 
share as against Ma Tok. 

The limits within which an adjudication 
can be res judicata as between co-defend- 


ants were clearly laid down by a Bench of. 


the Calcutta High Court in Jadav Chandra 
Sarkar v. Kailash Chandra Singh (2). Three 
necessary conditions were there prescribed: 
(1) that there should be a conflict of 
interest between the co-defendants; (2) that 
it should be necessary to decide on that 
conflict in order to give the plaintiff relief 
appropriate to his suit; and (3) that the 
judgment should contain a decision of the 
question raised as between the vo-defend- 
ants. 

In the earlier Bombay case of Ramchandra 
Narayan v. Narayan Mahadev (3), it was 
held inter alia that there must be a judg- 
ment defining the rights and obligations 
of the defendants inter se, This ruling was 
followed by a Bench ofthe High Court at 
Lahorein Mehra v. Devi Ditta Mal (4), and 
it was pointed out that without necessity a 
judgment will not be res judicata as between 
defendants. 

A similar view was taken by a Bench of 
the Bombay High Court in Gangaram 
Balkrishn v. Vasudeo Daitatrya (8) 

I have no doubt that the law on the 
subject is correctly laid down in the judg- 
ments cited and that the conditions neces- 
sary to make the subject-matter of the 
present suit res judicata have not been 
fulfilled. ` 

It may be a legitimate inference from the 
judgment of the Judicial Commissioner in 
the suit between Po Ka, the plaintiffs in the 
suit now under appeal and the defend- 
ant Ma Tok, that the property in suit is 
ancestral property and that the present 


(2) 34 Ind, Cas. 929; 250. L. J. 322; 210. W.N. 
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(3) 11 B. 216; 11 Ind. Jur. 301: 6 Ind. Dec. (x. s.) 142. 
a 62 Tnd. Gas, 685; 2 L. 88; 3 L. L. J. 223. 

(5) 73 Ind. Oas. 912; 47 B, 534; 25 Bom. L. R. 268; 
(1923) A. I. R. (B) 203. 
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plaintifis have a right to a half share al 
against Ma Tok, but as I have already point- 
ed out, there has been no express adjudica- 
tion to this effect as between the co-defend- 
ants in that suit. 

Lam unable, therefore, to accept the view 
of the learned District Judge that the sub- 
ject-matter of the present suit is res judi- 
cata. . 

Ma Tok obtained possession of the dis- 
puted property as the result of litigation 
about 1892, 

How long before that Po Kyu died is not 
clear. It isto my mind incontestable that 
suit by co-heirs for a share against her has 
been long barred under Art, 123 of the 
First Schedule to the Limitation Act. 

I entirely agree with the observation of 
Lentaigne, J., in Maung Po Kin v. Maung 
Shew Bya (6) (at page 415*), that theré is no 
reason why a different aspect should be 
given to a claim for a distributive share 
against an administrator, who should have 
distributed the estate and given a share but 
failed to do so, from the aspect of a similar 
claim against one or more heirs who should 
have amicably agreed to partition of the 
estate and given a share but failed to do so, 

The appropriate Article for suits against 
co-heirs for a share in the corpus of an in- 
heritance is 123. I have little doubt that, 
had the applicability of Art. 123 been 
urged before the Judicial Commissioner, 
the result of Po Ka’s suif would have been 
different. 

Assuming that when Ma Tok obtained 
the estate by litigation, she was willing to 
give the heirs their legal shares on receipt 
from them of a proportionate share of the 
expenses incurred by her, and that she was 
legally bound to do so, yet there must be a 
limit to her willingness and to her obliga- 
tion. 

She cannot be expected to hold the estate 
for ever at the will and pleasure of the other 
heirs or their representatives. 

The right to pay off a portion of her lien 
and obtain a share must be exercised within 
a reasonable time. 

I am not prepared to hold that there was 
joint possession or that Ma Tok was merely 
a trustee for the plaintiffs. The learned 
Judicial Commissioner attached more 
importance to the admission of Ma Tok be- 
fore the Settlement Officer in 1912 that Mi 


(6) 76 Ind. Cas. 855; 1 R. 405; (1924) A. I. R. (R.) 155, 
*Page of 1 R.—[Ed.] 
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Yin, first plaintiff, is interested in the estate 
than Iam prepared to give. It cannot be 
treated as an unqualified admission that 
plaintiffs had a subsisting right to a share 
in theestate. Ma Tok may have said that 
Ma Yin had an interest, but she did not 
know the law of limitation, and her state- 
ment cannot be construed as an admission 
that Ma Yin still had a legal title enforce- 
able in Court. 

It seems to me it would be iniquitous 
after Ma Tok had peaceable possession of 
the estate for thirty years, having recovered 
it by litigation at her own expense, to allow 
other heirs to step in now and obtain a 
share, when they have slept on their rights 
for so long. f 

If their rights were conceded, no holder 
of ancestral estate which he had recovered 
orredeemed, would be safe so long as co- 
heirs, or their legal representatives survived, 
nor would his successors apparéntly until 
there has been an overt act rendering the 
possession adverse to the co-heirs. 

The doctrine thatan heir, who redeems or 
recovers ancestral estate with the consent, 
express or implied of the co-heirs holds on 
their behalf can be pressed too far. 

In the present suit, however, plaintiffs 
have been held by both the Courts below 
to have failed to prove their claim on the 
merits. As I have held that the subject- 
matter of the suit is not res judicata the 
appeal must, therefore, succeed apart from 
the question of limitation. 

Iset aside the finding and decree .of the 
District Court and restore the decree of the 

, Sab-Divisional Court with costs through- 
out. | i 


Z. K, Appeal allowed. 


MADRAS HIGH COURT. 
AppeaLs Nos. 144 AND 145 or 1922 anD 3 
oF 1923. 
August 25, 1925. 
Present :—Mr. Justice Phillips and ` 
Mr. Justice Ramesam. 
ASANALLI NAGOOR MEERA 
AND OTHERS— PLAINTIFF AND HIS LEGAL 
REPRESENTATIVES —ÅPPELLANTS 
: Versus 
K. M. MAHADU MEERA AND OTHERS— 
` DarenDants—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 13—Foreign 
judgment—Submission tojurisdiction of foreign Court 


ty . 3 
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—Power-of-attorney to appear, whether amounts to sub- 
mission—Person invoking jurisdiction of Foreign Court 
as plaintiff — Subsequent denial of jurisdiction— 
Estoppel—Bx parte foreign decree, whether decision 
on merits. , 

The execution by a person of a power-of-attorney 
authorising his agent to appear and conduct for him 
litigation in a Foreign Court amounts to submission 
to the jurisdiction of such Court. [p. 491, col 2J- | 

Ramanathan Chettyar v. Kalimuthu Pillay, 18 Ind. 
Cas. 189; 37 M, 163;.24 M. L. J. 619 and Jannothassain 
v. Mahamad Ohuthu, 82 Ind.'Cas. 424; 47 M. 877; 47 M. 
L. J. 336; 20 L. W. 677; (1925) A. T. R. (M.) 155, relied 
on. web ety 
A person who as plaintiff invokes the jurisdiction 
of a Foreign Court cannot afterwards be allowed to 
deny the jurisdiction of such Court as a defendant. 
[p. 492, col. 1.] 

S. A. No, 1492 of 1920, followed. h f 

An ezg parte decree obtained in Foreign Court must 
be deemed to be a decree passed upon the merits when 
there has been no appearance by the defendant. libid.] 

Janoothassan v. Mahamad Ohuthu, 82 Ind. Cas. 425; 
47 M. 877,47 M. L. J. 356; 20 L. W. 677; (1925) A. I. 
R. (M.) 155, followed. 

hea against the decrees of the Court 


of the Subordinate Judge, Tuticorin, in’ - 


Original Suits Nos. 4, 3 and 5 of 1920, 

Messrs. A. Krishnaswamy Iyer and V. 
Narayana Iyer, for the Appellants. 

Mr. K. Narasimha Tyer, for the Respond- 
ents. ‘ 
JUDGMENT.—These are appeals in. 
suits filed on judgments obtained in the 
‘Colombo Court against a partnership whose. 
members were the défendants or their pre- 
decessors-in-interest. The lower Court has 
found that the partnership did not- submit 
to the jurisdiction of the Colombo Court, 
but as against some of the defendants there 
was jurisdiction because they individually 
submitted to that jurisdiction. It has been 
held in Ramanathan Chettyar v. Kalimuthu 
Pillay (1) and also in Janoothassan v. 
Mahamad Ohuthu (2), that the execution of 
the power-of-attorney authorising an agent 
to conduct litigation in a Foreign Court is 
a submission to jurisdiction. In the present 
case, it is clear from the deed of partner- 
ship and from the power of-attorney by one 
of the managing partners Exs. H and J 
that the holder of the power was authorised 
to file suits, to defend suits and to carry on 
all manner of proceedings in the Courts in 
Ceylon. It is suggested for the respond- 
ents that these documents were not in force 
atthe time these suits were filed, because 
the partnership has been dissolved. The 
only evidence we have on this point is the 
statement of the plaintiff that he thinks 

9. 37 M. 163; 24 M. L,J.619. | 

D > faa Can ios a7 M. 877; 47 M. L. J1 356; 20 

L. W. 677; (1925) A. I R. QL) 155! i 
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that the partnership. was dissolved at about 
the time of the riots and the statement of 
the 2nd defendant thatthe business of the 
firm ended in 1914, but the 2nd defendant 
adds, “I did not authorise my partners 
there to contest the suits in Ceylon”, thus 
implying that there was a parnership exist- 
ing. On this evidence itis quite impossible 
to come to the conclusion that the partner- 
ship had been dissolved at the date on 
which the suits were filed. The mere fact 
that the partners ran away to India on 
account of the riots in Ceylon does not; as 
the Subordinate J udge remarks, terminate 
the partnership and in the absence of any 
other evidence that the partnership was 
terminated, we must hold that this deed of 
partnership and ‘the power-ol-attorney were 
in full force on the date of thesuits. There 
is also an additional circumstance which 
would possibly give the Ceylon Court 
jurisdiction and that is the fact that the 
defendants firm actually filed suit in ‘the 
Ceylon Court. and having come in as plaint- 
iffs can hardly be allowed as defendants to 
deny the jurisdiction which they themselves 
invoked and in this connection I would 
refer:to a judgment in Second Appeal 
No. 1492 of 1920 (not reported). The 


question whether the plaintiff obtained an’ 


assignment of the decrees benami for the 
defendants firm was raised and contested 
in the Ceylon Court and consequently that 
acne? is now conclusive under s. 13 of the 
CG. P.C 

The respondents raised a further point 
that in a case in which there was no 
appearance, the decision cannot be said to 
have.been upon the merits but this question 
has been fully discussed. in .Janoothassan 
v. Mahamad Ohuthu (2), to which one of us 
was a party and we are prepared to follow 
that decision again. 

In the result the appeals must be allowed 
and there will be a decree in each case for 
the plaintiff as sued for with costs through- 
out. 


V. N, Ve Appeals allowed. 
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ALLAHABAD HIGH COURT. 
CivıL Revision No. 118 oF 1925. 
December 2, 1925. 

Present :—Mr. Justice Mukerji. 
GOKUL DAS AND orfEes—PLAINTIFFS 
— APPLICANTS 
versus 

. NATHU—DEFENDANT—RESPONDENT. 

Civil Procedure Code (Act V of 1908;, s. 20 Su 
to recover loan—Place of suing. 

In the absence of a contract to the contrary it is 
the duty of the borrower to seek out the lender for 
payment. In such a case the money is payable at the 
place where the lender resides or carries on business 
and a suit for the recovery of the money may, therefore, 
be brought at such place. [p. 493, col. 1. i 

Civil revision from an order of the Jud ge 
Small Cause Court, Moradabad, dated the 
8th May 1925. 

Dr. K.N. Katju, for the Applicant. 


JUDGMENT.—These two applications 
in revision may be disposed of by the same 
judgment as the facts are very similar. 

The applicants who are plaintiffs in two 
different suits are money-lenders by pro- 
fession and their practice of money-lending 
is something like this. They send munims 
or trusted servants of theirs with money to. ` 
villages in different districts with instruc- 
tions to lend money to people who might 
stand in need of borrowing. It is alleged 
that the defendants in these. two cases 
borrowed money from the plaintiffs’ agents, 
in one case in the District of Bareilly and 
in the other in the District of Shahjahanpur. 
The plaintiffs are residents of the District 
of Moradabad. The debtors did not pay 
and thereupon they brought the two. suits 
for recovery of the money at Moradabad. 

The defendants did not appear. The 
plaintiffs’ agents who had lent the money 
in each case went into the witness-box and 
swore that there was an express agreement 
by the debtors that they would re-pay the 
loans at Moradabad. The agents further 
produced memoranda made in the account 
books of the plaintiffs to the effect that the 
borrowers had agreed to re-pay the money 
at Moradabad. 

The learned Judge of the Small Cause 
Court disbelieved the evidence given to 
the effect that there was an ‘express agree- 
ment to re-pay the money at Morddabad. 
The evidence was trustworthy and should 
have been accepted. He was of opinion 
that it was not likely to have been the case 
that the borrowers would come to Morad- - 
abad to make payment Evidently the 
learned Judge thought that the borrowers. 
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had agreed to pay at their own homes 
where the loans were advanced. 

Assuming that the evidence that the de- 
fendants had agreed to pay at Moradabad 
was untrustworthy, we have to rely on pre- 
sumptions of law alone. For there is no 
evidence to show that the borrowers and 
the lenders had agreed that re-payment 
would be made only at the borrowers’ place. 
The presumption of law was pointed out in 
the cases quoted by the learned Judge of 
the Small Cause Court himself, and it is 
this that in the absence of a contract to the 
contrary the borrower ought to seek out the 
lender for payment. The learned Judge 
was, therefore, not justified in ignoring the 
rulings ofthis Court. They were really not 
quite distinguishable specially the case 
reported as Bangali Mal v. Firm Ganga 
Ram-Ashrafi Mal (1). 

. I allow the applications in revision, set 
aside the decrees of the Court below and 
decree the plaintiffs’ claim in each case 
against the defendants with costs and 
interests at 6 per cent. per annum from the 
date of the institution of the suit till re- 
covery. 

- Z. K. Applications allowed, 
(1) 71 Ind. Cas, 431; (1923) A. I. R. (A) 465. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Civit Suir No. 126 or 1925. 

- July 18, 1925. 
Present:—Mr. Tyabji, A. J. C. 
KALA GELLA AND orHERsS—PLAINTIFFS 

f versus 
SHIVJI sox or HAMIR AND oTHERS— 


_ DEFENDANTS. 

Civil Procedure Code (Act V of 1908), O. IX, 17 >- 
Proceedings, ex parte, against defendant---A pplication 
to appear in suit, whether necessary —-Procedure. 

Under the provisions of O. IX, ©. P. C., if a defend- 
ant does not appear and so long as he is absent, the 
proceedings must necessarily be ex parte and under 
Y. 6 of that Order, the Court is empowered to proceed 
notwithstanding that the defendant may be absent. 
Should, however, the defendant appear in the middle 
of the proceedings, by the very fact that heis present, 
the proceedings cease thenceforth to be ex parte and 
no application by him is necessary for being per- 
mitted to appear, but ifon a late appearance he 
wishes to be placed in the same positionas if he had 
appeared at the proper time, he should under r. 7 
of the Order apply for permission to that effect, 
ip. 495, col, 2; p. 498, col, 1,1 


KALA GELLA V. SHIVJI. 


. that, therefore, the proceedings at 
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Satyendra Nath Sen v. Narendra’ Nath Gupta, 81 
Ind. Cas. 867; 39 C. L. J. 279; (1924) A.T. R. (CO) 806, 
Mannu v. Tulshi, 64 Ind. Cas. 958; 20 A. L. J. 39; 
1922, A. L R.{A.) 33 and Bhagwat Prasad Tewari y. 
Muhammad Shibli, 66 Ind. Cas. 892; 20 A. LJ. 270; 
(1922) A. I. R. (A) 110, relied upon. 

Newton v. Kurneedhone, 9 B.L. R. App. 15, 
rı ferred to. : 

Syud Mahomed Hossein v. Shaikh Montogul Heq, 
13 W. R. 400, distinguished. 


Mr. Khanchand Gopaldas, for the Plaint- 
iff. i 
Mr. Dhanjishah C. Agha, for Defendant 

No. 3. 

ORDER.—-By an application dated 
24th June 1925 the third: defendant prays 
that this Court should “vacate the ex parte 
order passed against him and allow him 
to appear and defend the suit under O. 
IX, r.7 ands, 151 of the C. R. 0.” 

It was explained to me that the order 
that is sought to be set aside is an order 
of llth May 1925, which I shall set out 
below, and which was passed in circum-’ 
stances of which the record contains the 
following note made by the second Regis- 
trar on the 6th of May 1925: 

“ Service deemed good against defend- 
ant No. 3. Defendant called absent, call 
up for ex parte orders'against defendant No. 
3 on llth May 1925." 

The matter was accordingly brought up 
in Court on thé llth of May 1925 and 
what occurred is recorded in the following 


. terms: 


“Defendant No. 3 called absent ex 
parte.” 

I was inclined to consider this last note 
as A mere statement of fact, that the des 
fendant, being called, did, not appear, and 
that 
time and during his absence, were ex parte: 
the only proceedings that I understand 
took place on the 1lth of May being that 
the defendant was called, and that on his 
not appearing this uncontroverted fact was 
recorded.’ It was argued, however, that 
an order was made on the llth of May 
whereby it was intended to inflict a sort of 
diminutio capitis or stigma on the third 
defendant who was thenceforth to be con- 
sidered “ex parte.” (The expression is 
not mine. Iam unable to understand how 
a party can be ex parte, Proceedings of 
course may be ex parteif only one side 
appears). However, it be, it was argued 
that, owing to this order, the third defend- 
ant was under a disability from appearing 
in the suit instituted against him and that, 
if he ‘did appear, the Court would be uns’ 
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able to consider him as otherwise than 
absent unless the order of the llth of May 
was vacated on some such application as 
the present. The Court, it was said, was 
empowered to make such an order having 
such effect under O. 1X, r.7; and that the 
deleterious effects of the order affected not 
only the third defendant who was primarily 
subjected to it, but it affected the Court 
who could not hear what the third. defend- 
ant may have to say unless it fi." held 
that he showed some sufficient cause, for 
not having appeared on the previous occa- 
sion, presumably on the 11th of May. 

The relevant provisions of the law are 
contained in the ©. P. ©., O. IX. The 
order begins by providing under r. 1 for 
the attendance of the parties on the day 
fixed in the Summons for the defendant 
to appear and answer; and lays down (after 
containing some other rules not now rele- 
vant), that “where the plaintiff appears 
and the defendant does not appear when 
the case is called on for hearing, then, if 
it is proved that the summons was duly 
served, the Court may proceed ex parte." 
I will pause here to point out that it is 
under this rule that the Court is empower- 
ed in the first instance to proceed at all in 
the absence of one side, and on the appear- 
ance of the other side alone. Though the 
desirability, I might say, the necessity, of 
the Court having such powers to proceed 
ex parte is obvious, yet unless some such 
power were expressly given, it may well be 
argued that the Court would not have in- 
herent powers to proceed-ex parte, and that 
the existence of r. 6 of O. IK supports 
this contention. 

The argument, however, before me is that 
the Court is not only empowered to proceed 
when the defendant is actually not in Court 
but to order that the proceedings shall 
thenceforth be ex parte. This contention 
is opposed to a fundamental principle on 
which our Courts purport to proceed that 
no man is to bejudged without an oppor- 
tunity being given to him of being heard, 
Thus even where bodies like castes and 
elubs have autonomous constitutions as 
regards their internal affairs and the Courts 
do not ordinarily interfere with their deci- 
sions in such matters yet if it is found, e. g., 
that a member of a caste or aclubis ex- 
pelled without being given an opportunity 
of answering the allegations against him 
the Courts interfere on the ground that the 
proceedings are opposed to natural justice, 
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But nothwithstanding - this fundamental 
principle the contention was supported be- 
fore me by elaborate and I may say at 
once, very able arguments with which I 
shall proceed to deal. As a preliminary I 
may remark that (though the argument was 
not so expressed before me), I have a shrewd 
suspicion that no small basis of the argu- 
ment was thatsince the Legislature has 
used the foreign expression ‘ex parte’ 
instead of saying “while only one party is 
present” or “notwithstanding that one of 
the parties is absent,” therefore, the ex- 
pression must have peculiar, perhaps I 
may say, magical effect. 

The argument proceeds to the following 
effect, that under r. 6 (1) the Court may 
once for all decide that the hearing will in 
future be ex parte and that having done so, 
it may safely adjourn the hearing to another 
day. Then (it is argued) the hearing. con- 
tinues to be ex parte, notwithstanding that 
the defendant may thereafter appear: and 
in support of this proposition r. 7 is 
cited. That rule is in the following 
terms :— 

“Where the Court has adjourned the 
hearing of the suit ex parte, and the defend- 
ant, at or before such hearing, appears 
and assigns good cause for his previous 
non-appearance, he may, upon such terms 
as the Court directs as to costs or other- 


- wise, be heard in answer tothe suitas if 


he had appeared on the day fixed for his 
appearance.” 

Under this provision, itis argued, that 
the defendant having failed to appear at 
one stage of the hearing, cannot be per- 


mitted to appear, or be heard, at another 


stage without assigning good cause for his 
previous non-appearance. But this argue 
ment entirely overlooks the gist of r.7. 
which is indicated by the last line of 
the rule: the object of this rule is that if 
sufficient cause is shown for non-appear- 
ance the defendant may upon terms, be 
placed in the same position, retrospectively 
asifhe had appedred atthe earlier stage. 
This interpretation of r. 7 may not strike 
one immediately on a reading of it by itself 
but it seems to me that no doubt can be 
left as to this being its import when it is 
read in connection with the rest of the 
relevant rules, viz, rr. 6, 7, 11 and 13. 
It is obvious that if there are several de- 
fendants and one or more of whom appear 
and the others do not appear, r. li 
provides for the case: and then the Court 
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shall proceed and make its order with res- 
pect to the defendants who have not ap- 
peared only at the time of pronouncing 
judgment. The magical power of “making 
the defendant ex parte” ‘the expression I 
have putin inverted seems actually to be 
current in some quarters) these magical 
powers are evidently denied to the Court 
where there being more defendants than 
one any one of them appears. Numbers 
apparently prevail even against magic. 

But further under r. 13° where the 
whole suit has been heard ex parte the de- 
fendant not having appeared at all the de- 
fendant may stillappear and if the Court 
is satisfied that he was prevented by any 
sufficient cause from appearing when the 
suit was called on for hearing, the Court 
is directed to set aside the decree against 
him upon terms. 

So that the argument in favour of the 
“ex parte order” theory must in the first 
instance admit its inefficazy where there are 
several defendants and any one appears 
and what is more important, must proceed 
to this length that under it a defendant 
who: appears, say an hour after the so-called 
ex parte order has been made, must be 
placed in a worse position than a defendant 
who does not appear at all and who per- 
mits the Court to proceed with the whole 
suit and to pass an ex parte decree. For 
in theformer case the defendant can in no 
way be placedin regard to the hour during 
which he was-absent in such a position as 
if he had been present from the start, 
whereas a defendant who does not appear 
at all can come underr. 18 and have the 
whole hearing over again. 

It was then suggested that O. VIII, r. 10 
and O. XVI, r. 20 give power to the Court 
straight away to pronounce judgment again 
a party who fails to present a written state- 
ment, or to give evidence or produce a 
document in his possession: and that, 
therefore, a defendant who had failed to 
appear altogether may have the compara- 
tively minor penalty inflicted on him of 
having the suit heard without being per- 
mitted to appear. But the rules referred 
to, have application only in the cases spe- 
cified, which, it is obvious are cases of con- 
tumelious disregard of the Court's orders 
in matters within the defendant's power, 
They have no analogy to the present dis- 
cussion.’ 

These rules and provisions séem so simple 
that I feel as though I were merely labour- 
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ing the obvious ; and I cannot help being 
surprised at the ability and persistence (I 
mean to annex no offensive implication) 
with which a different view was pressed 
before me, 

Reliance was placed on the rules of the 
Supreme Court of England, O. XII, r. 22; O. 
XIII, rr. 6 and 10; O. XXVII, rr, 5, 13 to 
show that the practice in England also 
allowed of proceedings being ordered to 
be ex parte. Jam not sufficiently familiar 
with English procedure to make any use of 
this argument : but so far as I am able to 
judge the English practice is so different 
from that of India that no advantage is 
gained by comparing the two sets of rules. 

Several authorities were cited to me and 
I shall deal with them shortly: Syued 
Mahomed Hoosein v. Shaikh Montogul Huq 
(1) was decided under the Code of 1859 in 
which the corresponding provision ended 
with the words that “the detendant may 
be heard in answer to the suit” whereas 
the addition of the final words of O. IX, r. 7 
viz. “as ifhe had appeared onthe day 
fixed for his appearance,” which were added 
in the Code of 1882 and retained in 1908 is 
very significant. These words and the con- 
text make the meaning perfectly clear. 
Even under the Code of 1859 a different 
view was taken in Newton v, Kurneedhone 


On the other hand there are three clear ` 
decisions which favour the view that I have 
taken Satyendia Nath Sen v. Narendra 
Nath Gupta (3) a judgment of Sir Asutosh 
Mookerji’s; Manu v. Tulshi (4) Bhagwat 
Prasad Tewari v. Muhammad Shibli (5) in 
both these decisions Sir Pramade Charan 
Bannerji participated. The decision in 
Bhagwat Pershad v. Mahomed Shilbi (5) 
seems to be directly in point. 

As I have explained above, the provisions 
of O. IX contain none of the absurdities 
that the plaintiff desires me to introduce in 
them. They are quite plain and clear: if 
the defendant does not appear, and so long 
as he is absent, the proceedings must neces- 
sarily be ex parte; and r.6 empowers the 
Court to proceed, notwithstanding that he 
may be absent. Should the defendant ap- 

(1)18 W. R. 400. 

(2)9 B.L. R. App. 15, 
ae Ind. Cas. 867; 39 C. L. J. 279; (1924) A. LR, 
ag! Ind. Cas. 958; 20 A. L. J. 39; (1922) A. IR, 


(5) 66 Ind, Cas, 892; 20 A. L. J, 270; (1922) A. LR, 
(AJ 110, ' 
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‘pear in the middle ofthe proceedings by 
the very fact that he is present, the pro- 
ceedings cease thenceforth, to be ex parte; 
and therules do not provide for any magic 
: by which the defendant who has appeared 
should be made to disappear, but what r.7 
does provide is, that on alate appearance 
he may on terms be placed in the same posi- 
tion as ifhe had appeared atthe proper 
time, e. g., in regard to right to cross-exa- 
mine a witness who may have been examin- 
ed in his absence. Finally, r. 13 provides 
for the case where the defendant has failed 
to appear throughout even in that case the 
defendant may be placed in the same posi- 
tion as if he had appeared, viz., the decree 
itself may be set aside and the whole pro- 
ceeding commenced de novo. 

For the reasons, that J have given, I am 
of opinion that there is no order against the 
third defendant which I can vacate. The 
application will, therefore, be dismissed. 

The plaintiff asks that the . application 
should be dismissed with costs. But it is 
evident to me that there has been some mis- 
understanding ‘of the procedure, for which 
the applicant is not responsible. It was the 
plaintiff who supported the procedure which’ 
I hold to be misconceived. There will, 
therefore, be no order as to costs. 

PR, BA. 
f Order accordingly. 
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‘ALLAHABAD HIGH COURT. . 
- Ciıvıu Revision No. 132 or 1925. 
| December 3, 1925. 
Present :—Mr. Justice Daniels. 
ABDUL MAJID-—DErENDANT—APPLICANT 
versus 


WAHIDULLAH— PLAINTIFF —RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. LX, rr. 8, 
9-—-Dismissal for default—Restoration, application for, 
rejection of—Appeal—Appellate Court, power of, to 
` deeree suit to extent of admission—Decree on admission 
of claim, effect of. f < 

On an appeal from an order refusing to restore 
a suit dismissed in default, the Appellate Court 
cannot make an order which the original Court could 
not legally have made. Ifthe Appellate Court agrees 
with the Trial Court it must dismiss the appeal. If it 
differs from the Trial Court it should order the case to 
be restored either on terms or unconditionally. It has 
no jurisdiction to pass a decree in favour of the 
plaintiff. [p. 496, col. 2] | 

For the purpose of O. IN, r. 8, ©. P. O., it is the net 
dmount for which the defendant admits liability after 
deducting all payments alleged by him which has to 
Ye taken into account, [ibid,] 
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[92 I. G. 1926] 
- Civil revision against an order of the 
Third Additional Subordinate- Judge, Alis | 
garh, dated the 29th August 1925. 
Mr. M. A. Aziz, for the Applicant. : 
JUDGMENT.—The plaintiff filed a 
suit against the defendant which was dis- 
missed under O, IX, r. 8, as on the date of 
hearing the defendant was present but the 
plaintiff was absent. An application was 
made under O. IX, r. 9 to restore the case 
but was rejected. Against that order the 
plaintiff’ appealed to the District Judge. 
Both the original and the Appellate Court 
found that there was no sufficient cause for 
the plaintiff's absence on the date of hearing 
and that no case was made out for restora- 
tion. The learned Subordinate Judge who 
heard the appeal found, however, that the 
defendant in his pleadings had admitted. 
the claim to the extent of Rs. 288" He, 
therefore, on the appeal before him passed, 
a decree in favour of, the plaintiff to the 
extent of Rs. 288. ` 
The defendant in revision urges that : the’. 
Appellate Court- had no power to pass a 
decree in favour of the plaintiff on am 
appeal from an order refusing to restore 
the suit. This plea is correct and must’ 
prevail. The powers of a Court to which’ 
an application for restoration is made are’ 
stated in O. IX, r. 9. The Court may either 
dismiss the application if it finds that there 
was no sufficient cause for the plaintiff's 
non-appearance, or it may allow: the applica~ 
tion and restore the suit on such terms as it” 
sees fit. On an appeal from an order: 
refusing to restore the suit the Appellate’ 
Court cannot make an order which the” 
original Court could not legally have made. 
Ifthe Appellate Court agrees with the Trial 
Court it will dismiss the appeal. If it 
differs from the Trial Court it will-order the 
ease to be restored either on terms or una 
conditionally. The plaintiff's remedy if he 
considered that his suit had been wrongly 
dismissed to the extent.of Rs. 288 was to 
file an appeal against the decree dismissing 
his suit and such an appeal is permitted by 
s. 96 of the Code. As amatter of fact the 
Court below is wrong even in saying that 
the defendant admitted the claim to the 
extent of Rs. 288. The defendant pleaded 
payment to the extent of Rs. 110 and ad- 
mitted a balance of Rs. 178 only. For the 
purpose of O. IX, r. 8, itis the net amount 
for which the defendant admits liability * 
f > payments alleged by 
him which has to be taken into account, 


| 


(931. 0, i926) | 
The Court below has acted without jurisdic- 


- tion in decreeing the plaintiff's claim to the 


extent of Rs. 288. I set aside its order and 
restore the order of the Munsif, The appli- 
cant will get his costs both in this Court 
and in the Court below. 


Z. K. Order set aside. 


‘MADRAS HIGH COURT. 
APPRAL AGAINST ORDER No, 46 oF 1925. 
April 20, 1925. 

Present:—-Mr. Justice Venkatasubba Rao 

« and Mr. Justice Madhavan Nair. 

Tur OFFICIAL RECEIVER, TANJORE 

— PETITIONER—APPELLANT 
VETSUS 
R. M. NAGARATNA MUDALIAR— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XX, r. 11, 
el, (2), O. XXXIV,r. 14—Security bond by judgment- 
debtor--Security, enforceability of, in execution— 
Hindu father, decree against—Sons of judgment-debtor 
also joining as parties to security bond, effect of—Pro- 
vincial Insolvency Act (V of 1920), s. 152—Money- 
decree-holder obtaining security in execution proceed- 
ings, whether secured creditor. 

‘Immoveable properties given by a judgment-debtor 
as security pursuant to an order made under 0. XX, r. 
11, cl. 2, C. P. O., can be realised by the decree-holder 
in execution, unless there is anything in the security 
bond or the order of Court which precludes the 
security from being enforced in execution. [p. 499, 
col. 2; p. 500, col. 1.) 

Where the parties intended that 
covered by the security bond should be realised 
in execution, the decree-holder is not bound to 
resort to a separate suit for the purpose. [ibid. | 

The provisions of O. XXXIV, r. 14, O. P. O., are 
inapplicable to such a case and do not operate as a 
bar to the enforcement of the security bond in execu- 
tion. [p. 498, col. 1.) f 

Subramania Chettiar v. Raja of Ramnad, 43 Ind. 
Cas. 187; 41 M, 327; 6 L. W. 762; (1917) M. W. N. 872; 34 
M. L. J. 84 and Jyoti Prakash Nandi v. Mukti Prakash 
Nandi, 81 Ind. Oas. 734; 5160, 150; (1924) A. L R. (C.) 
485, relied on. 

It would make no difference in the above case if a 
Hindu father alone is the judgment-debtor but the 
security bond is executed by the fatherand his un- 
divided sons, as the latter could question the debt only’ 
if it were tainted with illegality or immorality. 
[p. 501, col, 1.) 

The words “claim arising under the mortgage” have 
been substituted in O. XXXIV, r. 14, CO, P. Q., for the 
words “any elaim whether arising under the mortgage 


the properties 


‘or not” in the repealed s. 99 of the Transfer of Pro- 


perty Act. The effect of the alteration is to confine 
the prohibition against bringing the mortgaged pro- 
perty for sale, except by bringing a suit, to cases 
where a mortgagee has obtained a personal decree 
against the mortgagor on the mortgage-debt. The 
mortgage or charge mentioned in O. XXXIV, r, 14 
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. must be a mortgage or charge existing prior to the 


decree and not created by the decree or one created 
by the’act of parties subsequent to the decree. [p. 499, 
col. 1] : 

Sowbagia Ammal v. Manika Mudali, 42 Ind. Cas. 


-975; 33 M. 601; 22 M. L. T. 386; (1917) Al. W. N. 782; 6 


L. W. 701, and Indramani Dasi v. Surendra, 64 Ind. 
Cas. 852; 35 C.L. J. 61; (1922) A. I. R. (C.) 35, relied 
on. . i 

The exemption from the operation of s. 52, Provincial 
Insolvency Act, given to secured creditors must be 
extended to money-decree-holders who have obtained 
securities in the course of execution who must also 
be treated as secured creditors for purposes of the 
section. |p. 501, col. 1.) 


Appeal-against an order of the District 
Court, East Tanjore at Negapatam, dated 
the 30th January 1925,in J. A. No. 50 of 
1925, in I. P. No. 20 of 1924. 

Messrs. T. M. Krishnaswami Iyer and 4, 
Panchapagesa Sastry, for the Appellant. 

Messrs. S. Varadachariar and A. Ganesa 
Iyer, for the Respondent. 

JUDGMENT, 

Venkatasubba Rao.—lI shall briefly 
state the facts that have given rise to this 
appeal. Execution was taken out of a 
money-decree and the judgment-debtor 
agreed to pay the decree-holder interest at 
an enhanced rate aud executed in his favour 
a security bond in respect of certainimmover 
able properties. As a result of this, an 
order was made postponing execution under 
O. XX, r. 11, ©. P.C. The-judgment-debtor 
was subsequently adjudicated an insolvent 
and on the decree-holder seeking to attach 
the properties secured and bring them to 
sale, the Official Receiver applied to the 
Insolvency Court for an order to stay the 
sale directed by the Executing Court. The 
application was refused by the District 
Judge of Hast Tenjore and this appeal has 
been filed questioning the correctness of his 
order. - 

Mr. Varadachariar, the learned Vakil for 
the decree-holder, objected that apart from 
the merits of the case the Insolvency Court: 
would have no power to make an order 


‘binding .upon the Court executing the 


decree. As on hearing full arguments on 
the other contentions raised we intimated 
that we were against the appellant, Mr. 
Varadachariar did not have to argue the 
point relating to the power of the Insolvency 
Court. I shall, therefore,. proceed to deal 
with the case as if the objection to the 
property being sold had been raised before 
the Executing Court itself. 

Mr. T. M. Krishnaswami Iyer the learned 
Vakil for the appellant advanced two main , 
contentions :—. 
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(Gy A security of this kind cannot be 
enforced in execution, as to do so will con- 
travene the terms of O. XXXIV, r. 14, 
C. P. ©. 

(2) That under s 52 of the Provincial In- 
solvency Act (V of 1920) the Executing 
Court on being informed that the judgment- 
debtor has hecome an insolvent is bound to 
stay the salé and direct the property to be 
handed to the Receiver in Insolvency. 

I shall deal with these contentions in the 
order in which I have stated them. 

The first contention is based on the terms 
of O. XXXIV r. 14, ©. P. OC. It runs, 
thus :— 

“Where a mortgagee has obtained a 
decree for the payment of money in satisfac- 
tion of a claim arising under the mortgage, 
he shall not be entitled to bring the mort- 
gaged property to sale otherwise than by 
instituting a suit forsale in enforcement of 
the mortgage ..........:. essere “| Every 
essential is wanting in “this case. The 
section contemplates a mortgage and a 
decree. Under the section there must be 
first a mortgage and then a decree in 
respect of a claim arising under the mort- 
gage. The position here is reversed. Long 
previous to the mortgage there was a decree 
and it was impossible that the decree could 
be in respect of a claim arising under a 
mortgage which was non-existent. The sec- 
tion, therefore, does not in terms apply. 

Where the charge i is created by the decree 
itself, O. XXXIV, r. 14 can have no applica- 
tion. ` See Sawbajia Ammal v. Manika 
Mudali (1) and Indramani Dasi v. Surendra 
Nath Mondal (2). e 


Where the security comes into existence 
subsequent to the decree, the principle 
applies a fortiori and O. XXXIV, r. 14, can- 
not be a bar. 

` In this connection I may notice two sets 
of cases to which reference has heen made 
at the bar:— 

First, cases under s. 145, where in, execu- 
tion, security was sought to be enforced 

. against a surety. 

Second, cases under certain other sections 
of the Code where the judgment-debtor was 
the party against whom security was 
attempted to be enforced. 

(1) 423 Ind. Oas. 975; 33 M. 601; 29 M. L, T, 386; (1917) 
M, W. N. 782; 6 L. W. 701. 

(2) ig Ind. Cas, 852; 35 ©. L. J. 61; (1922) A. I, R. 


©.) 3 
> 33 Ind. Cas, 982; 38 A, 327;; 14 A. L. d. 
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Let me first deal with cases unders, 145, 
In Mukta Prasad jv. Mahadeo Prasad (8) 
the property of the surety was allowed to be 
sold in execution. The ground.of the de- 
cision was that he rendered himself per- 
sonally liable and his personal liability 
could be enforced by the very property 


given as security being attached and sold.. 


In Amir v. Mahadeo Prasad (4) it was held 
that although the surety had made himself 


‘personally liable, the charge against the 


property could be enforced only by means 
of a regular suit. I may point out that 
though Mukta. Prasad v. Mahadeo Prasad 


. (3) .was in this case distinguished, the 


ground of the distinction is wrong as what 
was attempted to be sold was not merely 
the judgment-dehtor’s equity of redemption, 
In Chandrabati v. Babu Ram (5) the bond 


created a personal liability but it was held - 


that the property given as security could 
not be sold in execution although the per- 
sonal liability of the surety could be other- 
wise enforced. In Brojendra Lala Dass v. 
Lakshmi Narain Khanna (6) s. 145 was 


held inapplicable as the surety had not 


undertaken any personal liability and the 
propeties were not allowed to be sold in 
execution. In Raj Raghubar Singh v. Jat 
Indra Bahadur Singh (7) their Lordships 
of the Judicial Committee observe that if 
the surety has not rendered himself per- 
sonally liable, s. 145 has no application ; but 
when there is a personal liability under- 


. taken the question is left open. 


An examination of most of these cases 
will show that what is mainly said to 
be in the way of the security being en- 
forced, is the repealed s. 99 of the Trans- 
fer .of Property Act or the provision now 
corresponding to it, namely, 0, XXXIV, 
r. 14, O. P. ©. 


These cases, in my opinion, may be 
easily disposed- of as they deal with a 
specific section of the Code which gives 
express rights against a surety and what 
these rights are, must be determined with 
reference to that section alone. We are 
ner in this appeal „concerned with 
s, 145 

I shall now deal with cases where a 
security bond was executed by a party to 


4) 38 Ind. Cas. 33; 39 A, 225; 15 A. L. J. 76, 

5) 27 Ind. Cas. 365; 19 GC. W. N. I 

(6) 29 Ind, Cas. 149; 19 GC. W. N. 9 

(7) 55 Ind. Oas. 530; sere aes 2 © C. 212; 60.1, 
J, 682; 38M. L. J. 302; 1 “J. 263; 
R. 521; 46 I, A. 228; 13 L, <a ‘ee (P. 0) 


22 Bom. L; 


a 
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tho suit itself. In Shyam Sunder Lal v. 
Bajpai Jainarayan (8) an application was 
made by the defendant judgment-debtor 
for stay of execution and it was granted 
upon his giving security in the sum of 


Rs. 10,000. By the security bond which” 


was executed, certain properties were mort- 
gaged as security for the due performance 
of the decree. The decree-holder applied for 
realisation of the decree amount by sale of 
the properties comprised in the bond. Sec- 
. tion 99 of the Transfer of Property Act was 
relied on by the judgment-debtor who oppos- 
ed the application. It was held that that sec- 
tion was not a baras the bond was not 
addressed to the decree-holder but was in 
favour of the Court and that, therefore, 
there was no mortgage created, 

In Tokhan Singh v. Girwar Singh (9) 
the judgment-debtors executed a bond to 
the Registrar of the Court as security for 
the costs of the respondents in appeal to 
the Privy Council. Theysought to enforce 
the security by selling in execution of the 
decree for costs the property comprised in 
the bond. It was held that a valid mort- 
gage was created and that under s. 99 of 
‘the Transfer of Property Act, the security 
could not be enforced without the institu- 
tion of a regular suit. 
` Although Shyam Sundar Lal v. Bajpai 
Jainarayan (8) was distinguished in Tokhan 
Singh v. Girwar Singh (9) on the ground 
that in the former case the bond was given. 
to the -Court and in the latter it was 
executed to the Registrar, these decisions 
are in truth irreconcilable. 

Section 99 of the Transfer of Property 
Act has been replaced by O. XXXIV, r. 14 
of the O. P.C. The repealed section ran 
thus :— 3 

“Where a mortgagee in execution of a 
decree for the satisfaction of any claim, 
whether arising under the mortgage or not, 
attaches the mortgaged property, he shall 
not be entitled to bring such property to 
sale otherwise than by instituting a 
suit under 8. 67 .......... eaaa eaaa nenen a 

Order XXXIV, r. 14, has been reproduced 
in an earlier part of this judgment.. 

The effect of the alteration is to confine 
the operation of the rule to cases where a 
mortgagee has obtained a personal decree 
against the mortgagor on the mortgage 
debt. In such a case, the mortgagee can 
have the property sold only by instituting 

(8) 30 C. 1060; 7 O. W, N 914, 

(9) 32 O. 494; 9 O. W, N. 372; 1 0, L. J, 118, 
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a regular suit forsale. The Madras High 

Court in Subramania Chettiar v. Raja of 

Ramnad (10), recognising the effect of this 

alteration has held that the provision now 

in force does notstand in the way of the . 
property given as security being sold in . 
execution. In that case immoveable pro- . 
perty was given by a judgment-debtoras 
security for the due performance of a. 
decree pursuant toan order made under . 
O. XLI, r. 5 (8), O. P.O., and it was held 
that the property could be sold in execu- 
tion, In that case immoveable property 
was given by a judgment-debtor as security 
fordue performance of a decree, pursuant 
to an order made under O. XLI, r. 5 (3) 
O. P.O., and it was held that the property 


“could be sold in execution without re- 


course being had to an independent suit. [ 
may mention that in Baij Nath Goenka v.. 
Sia Ram Das (11) the Calcutta High Court 
held thats. 99 did not operate as a bar, 
This was decided later than Shyam Sundar 
Lal v. Bajpai Jainarayan (8) and Tokhan 
Singh v. Girwar Singh (9) and previous 
to Subramania Chettiar v. Raja of Ramnad 
(10). The referring Judges advert to the 
conflict of authority and indicate a clear 
preference in favour of the view that the 
property can be sold in execution. 

In the most recent case, Jyoti Prakash 
Nandi v. Mukti Prakash Nandi(12), the view 
of the Madras High Court has been followed, 

The weight of authority, therefore, sup- 
ports the view that security given by a 


. Judgment-debtor can be enforced and the 


property covered by the bond be sold in 
execution. 

-In the cases mentioned above, security 
was not taken under O. XY, r. li andon this 
ground it may be contended that there is no 
direct authority on the question raised, But . 
in principle is there any difference? Order 
XX, r.11, contemplates a complete or qualifi 
ed stay of execution and. some of the sec- . 
tions, at any rate, considered in those cases 
provide similarly for stay of execution. If 
the view of the law taken in those cases is 
correct, the fact that in the present case,’ 
the security bond was taken under 
O. XXI, r. 11, makes no difference and we 
must hold that the decree-holder in execu- 
tion of his decree and without being 


(10) 43 Ind. Cas. 187; 41 M. 227; 6 L. W.7€2; (1917) . 

M. W. N. 872; 34 M. L. J..84, i 
(11) 18 Ind. Oas. 900; 17 C, L. J, 267. 1 

ee” 81 Ind, Cas. 734; 51 O, 150; (1924) A T, R, (C) 
5, : 
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compelled to file a. regular suit can bring 
the property to sale, 

In: regard to cases that’ arise under 
O. XX, r. 11, the principle may be thus 
stated. Unless it isshown that the security 
was taken in satisfaction of. the decree, it 
was presumably intended that. the order 
made should be capable of execution. If 
ön a construction of the order, the Court 
comes to the conclusion that the decree is 
not satisfied and there is no bar created 
which precludes the decree from being 
executed, it is the duty of the Court to 
allow execution by enforcing sale. Whe- 
ther it be regarded that what is sought 
to be executed is the original decree itself 
or an executable order made under the 
special provision of the law contained in 
O. XX, r.11, it makes very little difference. 

In Subramania Chettiar v. Raja of Ram- 


nad (10) the learned Judges took the view ` 


that it is notonly the right of the decree- 
holder to bring the property to sale in 
éxecution but that under s. 47, O. P. C., the 
remedy by way of regular suit is not open 
to him. It is not necessary to rest my 
judgment on this ground. 

General considerations were strongly 
pressed before us both in favour of and 
against the acceptance of this view. 

In Tokan Singh v: Girwar Singh (9) at page 
50.* andin Amir v. Mahadeo Prasad (4) page 
228} the view that itis impolitic to sell the 


property in execution isset forth In the first. 


case Mookerjee, J., says thus :—“ It is quite 
`- conceivable for instance that after a pro- 
perty has been given in security by the judg- 
ment-debtor an interest may be acquired 
in it by other persons; if it is sold in 
execution of the decree...it would in such 
a case be necessarily sold behind the back 
- of persons interested who would have no 
opportunity of redemption and their inter- 
est would not be prejudiced by the sale 
and they would be entitled to enforce their 
claim by independent suits”. 
‘Weighty reasons are: given for the view 
I am disposed to take by the referring 
Judges in Baij Nath Goenka v. Sia Ram Das 
(11), The provision is embodied in the law 
for the protection of ‘the decree-holder and 
it must be interpreted to operate to his 
advantage. By refusing to sell the pro- 
perty in execution, far from securing to 
the decree-holder the due execution of his 
decree the Court renders the decree itself 
incapable of execution against the property 
“*Page of 23 O.—[Ed] ~ 
{Page of 39 A~[Hd, | 
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covered by the security. This is clearly 
unjust. This view is shared by’ the 
learned Judges who decided Subramania 
Chettiar v. Raja of Ramnad (10), for to 
quote their very words “It would be a most 
mischievous state of lawif such a thing (a 
mortgage suit) were necessary and it would 
fetter the discretion of the Courtin accepting 
immoveable property as security”............ 
TIRE In my opinion if it is permissible to < 
advert to such general considerations the. 
balances of convenience is clearly in favour 
ofthe view taken by the Calcutta Judges 
and the learned Judges of this Court. 

Mr. Varadachariar suggested that if there 
are subsequent encumbrancers their right 
will be to proceed against the surplus 


‘money, ifany. On the other hand, Mr. T. M. 


Krishnaswami Iyer urged that such encum- 
brancers will be .entitled to. redeem the 
purchaser at the sale. I do not propose to 
express any opinion onthis point as this 
has only a remote bearing on the question 
to be decided, in the appeal.. 


Then arises the question, is there any 
thing in the security bond or the order of 
the Court which precludes the security from 
being enforced in execution? In my opinion 
there is no obstacle created, On thecon-. 
trary, the effect of the security bond seems ' 
to recognise this right of the decree-holder. - 
The debtor renders himself personally 
liable, creates the charge and covenants 
that the security bond shall be in force till 
the decree is entirely satisfied. The order 
of the Court recites the fact that the security 
bond has been executed. On a construction of - 
the bond and the order, I am of the opinion 
that the parties intended that the security 
should becapable of being realised in exe- 
cution. i 


I have now disposed of the first contention 
raised by Mr. Krishnaswami Iyer. I shall 
proceed to deal with the second contention, 
namely, that based upon s. 52 of the In- 
solvency Act. Under that section, where 
after execution has issued, the Executing 
Court receives notice of the insolvency of 
the judgment-debtor, it is bound to direct 
the property if in its possession to be deli- 
vered to the Receiver in insolvency. It is 


, conceded by Mr. T. M. Krishnaswami_ Iyer 


that this does not apply to mortgage-decree 
holders and this is obvious enough. But he 
says that the decree in question being a 
money-decree, the fact that the decree-hold- 
er is a securedcreditor makes no difference 
and that s 92 applies, I am unable to agree 


t 
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Section 52 is somewhat generally worded, 
but it must receive construction not re- 
pugnant to the general scheme of the Act, 
namely, to save the rights of secured cre- 
ditors, Itis sufficient to refer in this con- 
nection to s. 28 (6),s. 47 and s. 51(2). There 
is nothing inthe wording of these sections 
to show that: money decree-holders who 
have obtained security are excluded. Under 
8. 2 creditor is defined as including a decree- 
holder, debt as includinga judgment debt 
and secured creditor is described as a person 
holding a mortgage charge or lien on the 
property of the debtor assecurity for a debt 
due fromhim. I am clearly of the opinion 
that s. 52 does not apply. 

1 have so far dealt with the two main con- 
tentions raised on behalf of the appellant. 
There isa subsidiary point which has been 
taken on his behalf and I shall now proceed 
to deal with it. Itis.said that the decree 
"was passed against the father only but that 
. the bond was executed by the father and 

‘the sons and that, therefore, the property 
cannot be sold in execution. There might 
be some force in the argument if the bond 
had been executed not by the sons of the 
judgment-debtor but by others. Butin the 
‘present case the decree-holder's right is not 
enlarged noris the liability of the execut- 
ants affected by reason of the existence of 
the security bond. It was executed by the 
father as the guardian of his minor sons 
and whether they were parties to it or not, 
their right would still be the same, namely, 
to question the debt if itis tainted with 
ille gality or immorality. The circumstance 
that sons are also parties to the bond, there- 
fore, makes no difference. 

The order appealed against must be up- 
held and the appeal fails and is dismissed 
with costs. f 

Madhavan Nair, J.—The facts of the 
case are fully set outin my learned brother's 
judgment. The first question arising for 
our decision is whether the immoveable 
properties given by the judgment-debtor 
as security pursuant to an order made under 
O. XX, r. 11, cl. 2, ©. P. O., can be realised 
by the decree-holder in execution or can 
only be realised in a separate suit. 

The material portion of the security bond 
runs asfollows:— “ Where- 
as on your petition attchment has been 
ordered of our lands in Tenkarai Isranu for 
the said decree amount, whereas you have 
consented to our request not to proceed with 
the attachment and sale, we have hereby 
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given as security to you ‘for the amoutit’of 
Rs. 12,620-4-0 being the amount up to date 
under the said decree our properties as 
mentioned in the schedule i i 
We shall pay you without trouble 
or compulsion theabove said decree amount, 
etc., according to the terms of the kararnama 
petition (viz. petition under O. XX, r. 11, of 
the O BA NA AAN eiua If we do 
not pay you accordingly, you shall execute 
the said decree according to the terms of 
the kararnama petition, and for the balance, 
if any, after what isso realised by you, we 
undertake to pay you up to the limit of 
Rs. 12,620-4-0 on the security of the said pro- 
perties and on our personal responsibility”. 
‘The circumstances relating to the execution 
of the security bond clearly show that the 
parties. to the security bond intended that 


treed ones 


if the attachment and sale of the properties `` 


became necessary it should be done in exe- 
cution. The security bond was executed 
after attachment was ordered; the judgment- 
debtor made himself personally liable ; and 
the bond is to remain in force till the decree 
is fully satisfied. The security is intended 
to be operative if the judgment-debtor does 
not pay the decree amount and interest. 
Provision for the contingency of non-pay- 
ment being made by the security bond, the 
parties could not have meant that when 
such contingency arose they should institute 
a separate suit to realise the properties 
covered by the bond. There can he no doubt 
that the parties intended that the proper- 
ties should be realised if necessary in exe- 
cution. But whatever be the intention of the 
parties, if there is any legal impediment in 
the way of realisation by execution, then the 
decree-holder will have to realise his secur- 
ity only by means of a separate suit. It 
has been strenuously argued by Mr, T. M. 
Krishnawami Iyer on behalf of the appel- 
lant that O. XXXIV,r. 14 of the C. P.C, 
operates as a barto the enforcement of the 
security in execution. 

(1) Rule 14 of O. XXXIV provides as fol- 
lows:— 

“Where a mortgagee has obtained a dec- 
ree for the payment of money in satisfaction 
of a claim arising under the mortgage, he 
shall not be entitled to bring the mort- 
gaged property to sale otherwise than by. 
instituting a suit for sale in enforcement 
of the mortgage, and he may institute such 
suit, notwithstanding anything contained in 
O. II, r. 2", The words “claim arising under 
the mortgage” have been substituted in this 


£02 


` rule for the words “any claim whether aris- 
ing under the mortgage or not” in the re- 
pealed s. 99 of the Transfer of Property Act. 
The effect of this alteration is to confine the 
prohibition against bringing the mortgag- 
ed property for sale except by bringing a 
suit, to cases where a mortgagee has obtain- 
eda personal decree against the mortgagor 
on the mortgage debt. -Obviously the rule 
_in terms does not apply to the present case. 
“The language of the rule makes it clear 
that the rule does not apply unless the 
decree obtained by the holder of the mort- 
gage or charge falls within the description 
of adecree for payment of money in satisfac- 
tion of a claim arising under the mortgage 
or charge. The mortgage or charge men- 
tioned...must obviously be a mortgage or 
charge existing prior to the...decree and not 
. one created by the decree” [see Indramani 

Dasi v. SurendraNath Mondal (2)] or one 
created by the act of parties subsequent 
to the decree. Tana . 

Having regard to the important change 
introduced by O. XXXIV, r.14, it has 
been held in Sowbagia Ammal v. Manika 
Mudah (1), Indramani Dasi v. Surendra (2) 
and Brajasunder Deb v. Sarat Kumari (13) 
that where a maintenance decree provided 
that the allowancein the. decree should be 
charged on certain immoveable properties, 
such properties could be sold in execution of 
the decree and that there was no necessity to 
bring a separate suit for sale. The decision 
in Subramania Chettiar v. Raja of Ramnad 
(10) is an instance of a case where the 
security was given by the judgment-debtor 
after a decree. In that case immoveable 
property was given by a judgment-debtor 
as security for the due performance of the 
decree in compliance with an order made 
under “O. XLI, r. 5(3)” and the quéstion was 
raised whether such property can be realised 
by the decree-holder in execution or can 
only be realised by a separate suit. In view 
of the alteration of the language contained 
in O. XXXIV, r. 14, it was held that. the 
provision contained in that rule did not 
operate asa barand that the decree-holder 
can realise the property in execution. The 
learned Judges observe “There is no need 
in such a case that there should be anything 
in the-nature of a mortgage suit for sale 
under s. 67 of the Transfer of Property Act 
with all the expense and delay which would 
be thereby involved. It would be a most 


18) 38 Ind. Cas. 791; 2 P. L, J, 55; (1917 ~~ 
pi W, 202, : (1917) Pat os 
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mischievous state of law if such a thing 
were necessary and it would fetter the dis- 
cretion of the Court in accepting immove- 
able property as security for the execution 
of the decree.” In the Order of Reference to 
the Full Bench in Baij Nath Goenka v. Sia 
Ram Das (11) the learned Judges while 
discussing the principleunderlying the pro- 
visions of s. 545, cl. (c) of the old C. P.Q- 
point out that the provisions embodied in 
the law for the protection of the decree- 
holder must be interpreted to operate to his 
advantage and express their inclination to 
accept the view that the properties covered 
by the security bond executed pursuant to 
an order under that section could be realis- 
ed in execution of the decree without in- 
stituting a separate suit. On this question, 
the view of the Madras High Court in 
Subramania Chettiar v. Raja of Ramnad, (10) 
has been followed in the most recent case in 
Caleutta reported as Jyott Prakash Nandi 
v. Mukti Prakash Nandi (12). = 

In my view the principle underlying the 
decision in Subramania Chettiar v. Raja 
of Ramnad (10) which relates to the réalisa- 
tion in execution of properties covered by 
security bond executed after a decree 
may well beapplied to the decision of the 
present case, though the security bond here 
has been executed not under O. XLI, r, 5 
but only under O. XX, r. 11, cl. (2). It has 
been argued that an order passed under 
O. XX, r. 11, cl. (2) is incapable of execution. 
Whether this is so, or not, islargely a ques- 
tion of the construction of the order and of 
the intention of the parties as may ke’ 
gathered from the circumstances relating to 
the making ofthe order. I have already 
pointed out at the commencement of my 
judgment that there canbe no doubt that 
the parties in this case intended that in 
the event of non-payment by the judgment- 
debtor the properties covered by the bond 
should be realised in execution. Execution 
being postponed by the order made under 
O. XXI, r. 11, el. (2) which provided also for 
the taking of a security bond to meet the 
possible contingency of non-payment by the 
judgment-debtor, I fail to see when such 
contingency arises how the Court can refuse 
execution unless there be some legal im- 
pediment compelling the Court to dis- 
allow it. < 

All the cases discussed above. show that 
ifO. XXXIV, r. 14, does not operate as a 
bar, then the decree-holder can proceed 
against the secured properties by execution. 
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Butit is argued by Mr. Krishnaswami Iyer 

that even then, in this case, the properties 

‘charged cannot be sold in execution be- 
cause the minor sons of the judgment-deb- 

tor who werenot parties to the suit have 

joined in the execution of the security bond, 

their father representing them as guardian.. 

-~ There is no force in this contention. Thenew 
parties are not strangers but only the sons 
by the judgment-debtor. In view of the fact 


that the judgment-creditor is not seeking to . 


sell under the isécurity bond any interest 
which he could not otherwise have sold, I 
think this objection must be overruled. 
Before I pass on to consider the second 
argument, I may state that it is unnecess- 
ary to discuss the decisions in Mukta Prasad 
v Mahadeo Prasad, (3) Amir v. Mahadeo 
. Prasad (4), Raj Raghubar Singhv. Jai Indra 
Bahdur Singh (7) quoted by the appellant’s 
learned Vakil in connection with his argu- 
mentregarding the bar created by Order 
XXXIV, r. 14, as all these cases dealt with 
securities given by- third parties under 
s, 145 of the C. P. ©. 
The second question for decision arises in 
“connection with the argument based on 
s. 52 of the Provincial Insolvency Act. Ac- 
‘cording to that section, where execution of a 
decree has issued against any property of a 
debtor which is saleable in execution and 
before it has been actually sold, notice is 
given to the Executing Court that an insol- 
vency petition by or against the debtor has 
been admitted, then the Executing Court is 
bound, on application to that effect, to 
direct the property ifin the possession of 
the Court to be delivered tothe Receiver. 
‘It is argued by Mr. Krisbnaswami Iyer that 
the decree which is sought to be enforced in 
this case being a money decree, s. 52, of the 
Act applies and that, notwithstanding 
the fact that a security has been executed 
in favour Ot the decree-holder subsequent 
to the decree, his client is entitled to apply 
to the Executing Court to deliver over the 
property in question tohim. Although a 
secured creditor is not expressly excluded 
fromthe operation of this section, it seemsto 
me that thesection-does not affect him. The 
Provincial Insolvency Act takes special care 
to preserve the power of secured creditors 
to realise or otherwise deal with their secu- 
rities, as may be seen from the ss, 28 (6) and 
- 51 (2). The exemption from the operation of 
the section which must beunderstood to have 
“been thus given to secured creditors must, 
in.my opinion, be extended to money-decree- 
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holders who have obtained securities in the 
course of execution, asin the present case. 
It is conceded that s. 52 does not apply 
to mortgage decree holders. In my opinion 
nothing in that section affects the rights of 
money decree-holders who have obtained 
securities in respect of the property covered 
by such securities. They must also ke . 
treated as secured creditors for purposes of 
the section [see also s. 2 (a) and (e) of the 
Act.] The argument based on s. 52 must, 
therefore, be overruled. 

In the result, I agree with my learned 


brother that the order appealed against `` 


must be upheld and the sppeal must be 

dismissed with costs, f 
V.N. V. : 
N. H, Appeal dismissed, 


ee 


ALLAHABAD HIGH COURT, 
Cıvıl Revision No, 104 or 1925. 
December 3, 1925. 
Present:—Mr. Justice Mukerji. 
Sheikh MUHAMMAD ISMAIL~ 
PLAINTIFF—APPLICANT 
versus 
VAHIDUDDIN—RESPONDENT— 

` OPPOSITE PARTY.. : 

Contract Act (IX of 1872), s. 28—Pro-note for 
withdrawal of non-compoundable case, suit on, whether 
maintainable—Public policy. 

It is against public policy to receive money or a 
promise to receive money in consideration of an agree- 
ment to stifle a criminal prosecution for a non-com- 
poundable offence. [p. 504, col. 1.) 

Plaintiff was prosecuting one K for a non-compound- 
able offence, and in consideration of the defend- 
ant executing a pro-notein his favour for a certain 
sum of money withdrew the complaint with the per- 
mission of the Court. In asuit to recover the amount 
of the pro-note: 

Held, that the suit was not maintainable inasmuch | 
as the consideration for the pro-note being opposed to 
public policy was illegal. [ibid.] 

Civil revision from an order of the 
Judge, Small Cause Court, Agra, dated 
the 22nd of April 1925. | 

Mr. 8. K. Dar, for the Applicant. 

Dr. M. Waliullah, for the Opposite Party. 


‘JUDGMENT .—This revision arises out 
of asuit for recovery of money brought on 
a promissory-note dated the 10th of August 
1923 admittedly executed by the respond- 
ent in favour of the plaintiff applicant. 

The Court below has found in effect that 
the plaintiff was prosecuting one Khairat- 
ullah for cheating, before cheating was 
made a compoundable offence. The plaint- 
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iff, on consideration of the respondent 
‘giving the promissory-note for the sum of 
Rs. 400, withdrew the complaint with the 
permission of the Court. On this finding 
the learned Judge held that the suit on the 
promissory-note was not maintainable as it 
was against public policy to receive money 
or a promise to receive money in consider- 
ation of an agreement to stifle a criminal 
prosecution. 

In this Court it has been urged that there 
isnot only the promissory-note but also 
the additional facts that on three occasions 
the respondent admitted his liability for the 
debt and on the third occasion also sent 
by money order a sum of Rs. 173 in part- 
payment. The point for consideration is 
whether the subsequent acknowledgments 
of the liability and the part-payment take 
the case out of the rule. Mr. Dar has 
argued that these acknowledgments and 
payment have materially affected the posi- 
tion ofthe applicant and that, therefore, he 
should succeed. He has, however, been 
unable to show that the applicant’s civil 
remedy, if any, against Khairatullah has 
been lost owing to any conduct on the part 
of Wahiduddin the respondent. The pro- 
missory-note is dated the 10th of August 
1923 and it is quite possible that the civil 
remedy against Khairatullah is still open. 
There is nothing to show that Wahiduddin 
prevented the plaintiff from prosecuting 
his civil remedy against Khairatullah. 
Further, it appears that parties should be 
taken to have known the legal consequence 
of the transaction and if the plaintiff con- 
tented himself with giving up his claim 
against Khairatullah he must be taken to 
have known the fact that his claim on the 
promissory-note against Wahiduddin was 
not enforcible ina Court of Law. In any 
view of the case the judgment of the Court 
below seems to have been right. 

It appears that the suit involved two 
other items, small ones, and one of the pleas 
taken is that the Court below has not decid- 
ed the plaintiff's claim as to those items. 
It has, however, been conceded before me 
to-day that no evidence was- adduced as to 
those two items. 

The application fails and is hereby dis- 
missed with costs, 


Z. K. Application dismissed. 
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- MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 435 oF 1922. 
January 22, 1925. 

Present :—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
“SANKARALINGA MUDALIAR AND 
OTHERS—RESPONDENTS Nos. 1 To 3 
AND LEGAL REPRESENTATIVES BY THE First ` 

` APPELLANT—A PPELLANTS 
. VETSUS 
- Tus OFFICIAL RECEIVER or 
TINNEVELLY— PETITIONER 


— RESPONDENT. 

Execution of decree—Hindu joint family--Attach- 
ment of co-parcener's interest before judgment— Death 
after decree and before execution—Right of survivorship 
if defeated—Decree, construction of—Charge, creation | 


of. : 

ve attachment before judgment of the interest of a 
co-parcener in a Hindu joint family property, followed 
by a decree, will, in the event of his death subsequent 
to the decree and before execution, have the effect of 
precluding the accrual of title by survivorship as 
against the attaching creditor, in the same way:as 
an attachment after decree, so that the surviving co- 
parceners.can take the property only subject to the 
claims of the attaching creditor. [p. 507, cols.1 & 2.] 

[Case-law considered.] ` 

Muthusami Chetty v. Chinnammal, 24 Ind. Cas. 320; 
26 M.L.J. 517 and Thadi Ramamurthi v. Moola. 
Kamiah, 24 Ind. Cas. 667; 16 M. L. T. 123; (1914) M. 
W. N. 733, followed. 

Subrao Mangesh v. Mahadevi Bhatta, 21 Ind. Cas. 
330; 38 B. 105 at p. 110; 15 Bom. L. R. 848 and Sunder 
Lal v. Raghunandan Prasad, 83 Ind. Cas. 413; 3 Pat, 
259; 5P. L. T. 135; (1924) A. I. R. (Pat.) 465, dissented 

om. 

Where a compromise decree stated that the plaint- 
iffs would recover the amount “from the defendants 
and also by the sale of the properties now under attach- 
ment before judgment by the Court’ without having 
any necessity for re-attachment, and from the defend- 
ants’ other properties, and that the attaċhment before 
judgment would continue in force until the whole | 
amount was paid according to the compromise decree: 

Held, that the decree did not constitute a charge on 
the properties and did not confer on the decree-holders 
any higher rights than those of money-decree-holders 
who had effected attachment of those properties for 
executing their decrees. |p. 506, col. 1.] 

Appeal against an order of the District 
Court, Tinnevelly, dated the 13th of July 
1922, in ©. M. P. No. 566 of 1918, in I.P. 
No. 5of 1917. 

Mr. S. T. Srinivasa Gopalachari, for the 
Appellants. 

Messrs. Marthandam and Chidambaram., 
for the Respondent. 


JUDGMENT. 
Madhavan Nair, J.— This is an ap- 
peal against the order of the District Judge 
of Tinnevelly in ©. M. P. No. 566 of 
1918 on his file in which the Offcial 
Receiver of Tinnevelly was the petitioner. 
The appellants, who ere. respondents 
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Nos. 1 ta 3 in the lower Court had brought 
a suit, O. S. No. 206 of 1913, in the 
District Munsif's Court of Ambasamud- 
ram against seven defendants, all mem- 
bers of a joint Hindu family. Pend- 
ing the suit they applied for and got an 
attachment before judgment of the joint 
family properties. The suit was compro- 
mised and a razi decree Ex. I, was passed 
on the 23rd of September 1914 which pro- 
vided that the defendants therein should 
pay into Court Rs. 2,100 with interest with- 
in the 15th of April 1915 and -that, in 
default, the attached properties might be 
sold and the amount realised. It also pro- 
vided that the attachment before judgment 
which has already been made would con- 
tinue until the amount fixed by the decree 
was paid. Defendants Nos.1 and 7 in that 
suit died subsequent to the decree. After 
their deaths an execution application was 
filed in the District Munsif’s Court by the 
decree-holders, the present appellants, and 
an order forsale of the attached proper- 
ties was made, Defendants Nos. 2 to 6in 
the suit were also ordered as the legal re- 
presentatives of the deceased defendants 
Nos: land 7. 
defendants Nos. 2 to 6 as insolvents was 
presented to the District Court of Tinne- 
velly on the 3lst of January 1917 and they 
were adjudicated insolvents by order of 
that Court dated the 28rd of March 1917. 
The attached properties were sold in Oourt- 
auction on the 28th of June 1918 in pur- 
suance of the orders of the District Munsif 
and were purchased by the 4th respondent 
in the lower Court. The Official Receiver 
who was not a party to the sale proceedings, 
filed the petition out of which this appeal 
arises, saying that as the insolvents’ assets 
had vested in him on the order of adjudi- 
cation, the subsequent sale is not valid and 
binding on him and that the sale should, 
therefore, be set aside. There was also an 
alternative prayer to the effect that, if for 
“any reason the sale could not be set aside, 
the decree-hulders should be compelled to 
refund to himthe amount they realised in 
execution. 

The District J udge on the first occasion 
held that he, sitting as a Judge exercising 
insolvency jurisdiction, had no power to 
examine the validity or otherwise of an 
execution sale held by another Court, 
and, therefore, dismissed the petition. On 
appeal, however, by the Official Receiver 
to this Court (C. M, A. No. 
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1919) this decision was set, aside and 
the petition was remanded to the lower 
Jourt for fresh disposal. The District 
Judge has now held that the sale itself 
could not be set aside as the aucticn-pur-. 
chaser, 4th respondent in the lower Court 
purchased the property bona fide and was, 
therefore, entitled to the protection given 
to bona ‘fide purchasers by s. 34 (8) of the 
Provincial Insolvency Act, III of 1907, but 
he has granted the alternative prayer re- 
ferred to above, i. e., he directed the decree- 
holders, the present appellants, to refund 
to the Official Receiver, the respondent 
before us, for the benefit of the whole body 
of creditors’the sum of Rs. 3,153-2-0 realised’ 
by them in execution, He also gave them 
leave to rank as unsecured creditors in the 
subsequent insolvency proceedings before 
the Official Receiver. Against this order 
of the District Judge ‘the decree-holders 
have filed the present appeal; the Official 
Receiver has filed a memorandum of ob- 
jections stating that the sale should also 
have been set aside as the auction-pur- 
chaser could not in the circumstances of this 
case be considered to be a bona fide pur- 
chaser. f 

Two points have been -urged before us 
by Mr. S. T. Srinivasagopalachariar, the 
learned Counsel for the appellants, viz., 
(1) that on a proper construction of Ex. I, 
the razi decree, a charge has been created 
on the attached properties in his clients’ 
favour and that, therefore, the properties 
vest in the Official Receiver only subject 
to his clients’ rights under the decree and 
(2) that even if there is no such charge, 
inasmuch as two out of seven judgment- 
debtors had died after the attachment . 
before judgment and also after the decree 
such prior attachment followed by the. 
decree prevents the shares of the two de- 
ceased co-parceners from surviving to the 
rest and that, therefore, those shares do 
not vest in the Official Receiver on the 
insolvency of the remaining co-parceners 
as they had never vested in the insolvents 
themselves. He urges, therefore, that the 
Official Receiver had not rights at least as 
regards two-sevenths of the properties sold 
and that his clients were entitled to retain 
at least two-sevenths of the purchase-money 
realised. 

As regards point No. (1), Ex. I only states 
that the defendants should pay into Court 
within a prescribed time the decree amount 
with interest and that, in default of pay- 
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ment, the plaintiffs should recover. the 
amount “from the defendants and also by 
the sale of the properties now under attach- 
ment before judgment by the Court with- 
out having any necessity for ‘re-attachment 
and from the defendants’ other properties, 
and that the attachment before judgment 
should. continue in force until the whole 
amount is paid according to this compro- 
mise decree”. These provisions do not, in 
our opinion, constitute a charge on the pro- 
perties and do not confer on the decree- 
holders any higher rights than those of 
money-decree-holders who have effected an 
attachment of those properties for executing 
their decrees. j 
As regards point No. (2) the learned 
Counsel for the appellants has strongly re- 
lied upon'a decision of the Privy Council 
reported as Suraj Bunsi Koer v. Sheo Per- 
sad Singh (1) in support of his argument 
that the attachment before judgment in this 
case followed as it was by the decree pre- 
vented the shares of the deceased co-par- 
ceners from: surviving to the rest. As it 
appears to us thatthe answer to the ques- 
‘tion now raised depends really upon a 
correct understanding of the principle laid 
down by the Privy Council in the above 
case, it is necessary to consider the exact 
scope of that decision and to examine how 
the principle indicated therein has been 
understood and applied in subsequent de- 
‘cisions. In that case the father had exe- 
cuted a mortgage of properties belonging 
to the joint family consisting of himself 
and his two sons. Themortgagee brought 
a suit on his mortgage against the father 
and got a decree ordering the sale of the 
. property. In execution of the decree the 
property was attached and an order to carly 
out the sale was made. Subsequent to this 
put before the date fixed for the sale, the 
father died and the execution proceedings 
were théreafter continued against the sons 
who objected to the sale putting forward 
their claims as co-parceners under the 
Mithakshara Law. The Executing Court 
referred them to a separate suit and the 
properties were sold. In the suit by the 
- sons to setaside the sale it was found that 
the nature of the debt was such as not to 
be binding on them. The Privy Council 
set aside the sale as regardsthe sons’ two- 
thirds share but sustained the sale to the 
(1) 5 ©. 148; 6 I. A. 88; 4 Sar. P. 0.5.1; 38-Suth. P. 
0. J. 589; 4 O. L. R. 228; 2 Shome L. R. 242; 2 Ind. 
Dee, (N. s.) 705 (P. C.). 
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extent of one-third which ona partiticn in 
his lifetime would have fallen to the share of 
the father, It may be stated that the reason 
for upholding the sale with regard to the 
one-third share was not that the mortgage 
executed by the father could be held to be 
binding on the estate to the extent of his 
own share because their Lordships express- 
ly leave this point open. In their Lord- 
ships’ own words the reason for the decision 
was that “at the time of Adit Sahai's 
(father’s) death, the execution proceedings 
under which the mouza had been attached 
and ordered to be sold had gone so far as 
to constitute, in favour of the judgment- 
creditor, a valid charge upon the land, to’ 
the extent of Adit Sahai’s undivided share 
and interest therein, which could not be 
defeated by his death before the actual 
sale.” Itis true that in the Privy Council 
case there were not only a decree and an 
attachment in execution of the decree but 
also an order for sale of the properties 
before the death of the judgment-debtor; 


but in the very next sentence their Lord-- . 


ships state that “they are aware that this 
opinion is opposed to that of the High 
Court of the North-Western Provinces, in 
the case of Goor Pershad v. Sheodeen (2)." 
In that case there was only a decree and 
an attachment in execution of the decree 
but no order for sale before the judgment- 
debtor’s death and it was held that the 
judgment-debtor “had no property in the- 
house in suit available after his death in 
execution of decree for the satisfaction of 
the judgment debt.” The Privy Council 
in expressly dissenting from this decision 
must, we think, be considered to have in 
effect held thatan attachment in execution `° 
of a decree before the judgment-debtor’s 
death would prevent his share .from 
surviving to his other co-parceners though 
no order for sale had been made prior to 
his death. That this is the true scope of 
the Privy Council decision has been recog- 
nised by more than one decision of this 
Court vide Bailur Krishna Rau v. Laksh- 
mana Shanbhogue (8) and Thadi Rama- 
murtht v. Moola Kamiah (4). It may be 
mentioned that in Bailur Krishna Rau v, 
Lakshmana Shanbhogue (3), also there was. 
not only an attachment in exe:ution of the 
decree but an order for sale before the 
judgment-debtor’s death, but the learned 
(2) 4 N.W. P.H. O.R 137. 4 
(3) 4 M. 302; 1 Ind. Dec. (N. s.) 1046. 
a 24 Ind. Cas. 667; 16 M, L. T. 123; (1914) M. W. N, 
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Judges indicate that the decision of the 
Privy’ Council would cover even a case 
where there was no such order, for they 
-state at page 307*, “in declaring that the 
ruling they were pronouncing was opposed 
to that of the High Court in the ease cited, 
| the Privy Council in effect pronounced that 
the interest of the judgment-debtor had, by 
the attachment, been brought under the 
control of the Court for the purpose of’ 
executing the decree so as to preclude the 
accrual of a title by survivorship in the 
event of the death of the judgment-debtor 
before an order for sale was made. In 
the case before the Court it appears the 
order for sale was made before the death. 
of the judgment-debtor, but, whether this 
be so or not, we feel ourselves bound by 
the ruling of the Privy Council.” In Thadi 
Famamurthi v. Moola Kamiah (4) there 
was only an attachment in execution of the 
decree but no order for sale before the 
judgment-debtor’s death. The lower Court 
in thatcase had dismissed the suit on the 
ground that, as the judgment-debtor who 
was an undivided co-parcener died before 
< the order for sale was made, his interest 
survived to the defendant’ and was not avail- 
able to the plaintiff for sale. The High 
Court in-allowing the second appeal refers 
to Suraj Bunsi Koer v. Sheo Persad Singh 
(1), Bailur Krishna Rau v. Lakshmana 
Shanbhogue (3) and Lakskmana Aiyar v., 
Srinivasa Aiyar (5) -and states that 
the question was concluded by authority.. 


`- Regarding the Privy Council’. case the 


learned Judges observe thus: “In the case 
before the Privy Council it is true that not 
only was there an attachment but also an 
order to carry out the sale before the death 
of the co-parcener. But in the course of 
their judgment, the Judicial Committee 
expressed their dissent from a-judgment 
of the North-West Provinces High Court 
in which it was held that, while the co- 
parcener had died after his interest in the 
property was attached but before an order 
for sale was made, there remained no 
| interest in the judgment-debtor which 
could be brought to sale.” In Muthusami 
Chetty v. Chunammal (6) it is stated that 
“It has been repeatedly decided by this 
Court, that attachment alone without an 
order for sale precludes the accrual of the 
title by survivorship in the event of ‘the 

R 8 M. L. J. 64. : 

6) 24 Ind. Cas. 320; 26 M. L. J. 517. 

*Page of 4 M—[Hd.] 
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death of the judgment-debtor after attach- 
ment and before the order for sale.” 

It has been brought to our notice that 
the learned Judges in Zemindar of Karvet- 
nagar v. Trustee of Tirumalai, Tirupati 
etc., Devastanam (7) state at page 442* that 
the decisions in Bailur Krishna Rau v. 
Lakshmana Shanbhogue (3) and Lakshmana 
Aiyar v. Srinivasa Aiyar (5) cannot be 
relied upon in view of the decision of the 
Privy Council in Moti Lal v. Karrabuldin 
(8) to the effect that an attachment merely 
prevented alienation and did not give title. 
They also state that the same view was 
taken in Sankaralinga Reddi v. Kandasami 
Thevan (9). These observations have been 
noticed and commented upon in two later 
cases of this Court reported as Murugaiya 
Mudaliar v. Ayyahorat Mudaliar (10) and 
Thadi Ramamurtht v. Moola Kamiah (4), 
These decisions, with which we respectful- 
ly agree, render it unnecessary for ts to 
discuss the matter afresh. In Thadi 
Ramamurthi v. Moola Kamiah .(4), which 
has already been noticed above, the learned 
Judges state: “In Sankaralinga Reddi v. 
Kandasami Thevan (9). the decision in 
Bailur Krishna Rau v. Lakshmana Shan- 
bhogue (3) was not dissented’ from, but it 
was expressly pointed out that under that 
decision the attachment. has the effect of 
preventing the property passing by sur- 
vivorship, and the fact that the attaching 
creditor does not, by attachment, create - 
such a charge on the property as to acquire 
priority over other creditors coming ‘in, is 
in no way opposed to this view. This also 
is what was decided in Zemindar of Kar- 
vetnagar v. Trustee of Tirumalai, Tirupati, 
etc., Devastanam (7) wherein it was held 
that no charge was created by the attach- 
ment in favour of the créditor as against a 
subsequent creditor. There is, no doubt, an 
observation in Zemindar of Karvetnagar v. 
Trustee of Tirumalai, Tirupati, ete., Devas- 
tanam (7) that the decision in Bailur 
Krishna Rau v. Lakshmana Shanbhogue (3) 
is opposed to this view. But whether that 


` isso or not, no dissent was expressed from 


the decision to the effect that the attachment 
precludesthe accrual of title by survivorship. 
Theobservation of their Lordships of the 
Privy Council in Moti Lal v. Karrabuldin(8) 
(7.2 Ind. Cas. 18; 32 M. 429; 19 M. L.J. 401. 
(8) 25 C. 179; 24 I. A. 170;1 CO. W. N. 639; 7 Sar. P. 
0. J. 222; 13 Ind. Dee. (xN. 8.) 121 (P. C3). 
(9) 30 M. 413; 17 M. L.J 334; 2M. L. T. 365. 
(10) 9 Ind. Cas. 286; 9 M. L. T. 96. Š 
*Page of 32 M.—|[Ed.] 


; 508 


relied upon in Zemindar of Karvetnagar 
v. Trustee of Tirumalai, Tirupati, ete., 
Devastanam (7) has no reference to this 
question. That such is the effect of this 
decision seems to be borne out by the 
judgment in Murugaiya Mudaliar v. 
Ayyathorat Mudaliar (10) in which the 
learned Judges say that the case of Zemin- 
dar of Karvetnagar v. Trustee of Tirumalai, 
Tirupati etc., Devastanam (7) had reference 
to the question whether in the circumstances 
of that case the judgment-creditors who 
had obtained orders of attachment were 
ina stronger position than those who had 
not obtained such orders.” In the light 
of the above remarks, the observation in 
Subrao Mangesh v. Mahadevt Bhatta (11) 
that the proposition laid down in Bailur 
Krishna Rau v. Lakshmana Shanbhogue 
(3) has no longer the support of the Madras 
High Court is- not correct. In this 
connection we would only add that, having 
regard to the decision of the Privy Council 


in Motilal v. Karrabuldin (8) it must now. 


be taken “that the words “charge” used 
by their Lordships in Suraj Bunsi Koer 
v. Sheo Persad Singh (1) in the passage 
extracted by us must be understood only 
in a general and notin the strictly legal 
sense (see also Mayne’s Hindu Law, para, 332 
. 9th edition), os 

Thus it will be seen that the decision 
in Suraj Bunsi Koer v. Sheo Persad Singh 
(1) and the later decisions of this Court 
establish the position that an attachment 
in execution ofthe judgmeat-debtor’s in- 
terest ‘in joint family property will, in 
the event of his death subsequent to such 
- attachment preclude the accrual of title 
by survivorship as against the attaching 
creditor. 

In the present «case, the attachment was 
‘before judgment. The judgment-debtor 
died after the decree but before any order 
for sale was made. The question is whether 
the fact that the attachment was before 
judgment makes any difference as regards 
the application of the above principle. 
There is a direct authority in Muthusami 
Chetti v. Chinnammal (6) that it does not 
make any difference. In that decision it 
was held that an attachment before judg- 
ment has the effectof preventing the in- 
terest of the deceased judgment-debtor 
from passing by survivorship in a case 
where the judgment-debtor dies after the 

<11) 21 Ind. Cas. 330; 38 B. 105 at p. 110; 15 Bom. L, 
R. 848, 
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decree. The reason is thus stated by the 
learued Judges: “ When a decree is passed 
subsequently it is unnecessary to attach 
the property again and the prior attach- 
ment renders the property available for 
sale in execution. An attachment followed 
by adecree, therefore, preculdes the accrual 
of the title by survivorship for the same 
reasons as an attachment after decree” 
Ithas, however, been argued by the learned 
Vakil for the respondent that the decisions 
in Subrao Mangesh v. Mahadevi Bhata 
(11) and Sunder Lal v. Raghunandan Prasad 
(12) take a contrary view and.that they 
should be followed in preference to the 
Madras cases. Subrao Mangesh v. Mahadevi 
Bhatta (11) is, no doubt, a direct decision in 
his favour, but with all respect we feel 
unable to follow that decision. In that case 
the learned Judges begin their judgment by 
stating that the determination of the case 
before them depends on the correct con- 
struction of the Privy Council judgment in 
Suraj Bunsi Koer v. Sheo Persad Singh 
(1). They then distinguish that case by 
saying that there, there had been not a 
mere attachment before judgment but an 
attachment in execution and an order ` 


-for sale. They also seem to think that their 


Lordships of the Privy Counciluse.the word 
“ charge “in the passage extracted by us in 
its strict legal significance vide page 107*, 
We have already stated that, in our opinion, 
their Lordships in effect held that an order 
for sale was not essential for defeating the 


‘survivorship and that it is not right to 


understand the word “charge” as having 
been used in the strict legal sense. The- 
learned Judges seem to deduce from the 
Privy Council decision that some step 
should be taken in execution which will 
have the effect of defeating the survivorship 
but what that step exactly is, in a case 
where there has already been an attach- 
ment before judgment and a decree follow- 
ing it prior to the judgment-debtor’s death, 
they donot state. If’ as we have shown 
above a mere attachment in execution is, 
according to the Privy Council, enough to 
defeat the survivorship, and if in a case, 
where there has been an attachment before 
judgmentand a decree follwing it there 
need not be any further attachment ‘after 
the decree-vide O. XXXVIII, r. 2 of the 
C. P. O. we fail to see what. further step 
(12) 83 Ind. Cas. 413; 3 Pat 250; 5 P. L. T. 135; (1924) 
A. I. R. (Pat) 465. 
“*Page of 33 B. [Ad] 
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{such a decree-holder should take in order 
‘to bring matters to the stage where a mere 
attachment in execution has been made. 

+The learned Judges then rely on a decision 

- of this Court in Ramanayya v. Rangap- 
payya (18) for the position that an attach- 
„ment before judgment has not the effect of 

. defeating the survivorship and observe that 
though in that case the defendant had died 
before the decree, it does not make any 
, difference whether he dies before or after 
the decree. This observation does not seem 
.to usto be sound. It is true that until a 
: decree is passed an attachment before judg- 
„ment could not operate ‘to render the at- 
‘tached property available for sale in exe- 
:cution, but if a decree is also passed before 
.the defendant's death, it is unnecessary to 
attach the property again and the prior 
-attachment renders the property available 
for such sale. The decision in Ramanayya 
Vv, Rangappayya (13) has been referred to 
and distinguished in a later case in Mu- 
thusami Chetty v. Chunammal (6) .which 
has not been noticed by the Bombay High 

. Court.. In Ramanayya v., Rangappayya 
(13) itself the learned Judges clearly 
indicate that an attachment before judg- 
ment would become operative ds soon as a 
decree is passed and that, if the defendant 
had died subsequent to the decree, they 
would have held that such prior attach- 
ment would defeat the survivorship. 

We might also notice that it has been 
held in Ganu Singh v. Jangi Lal (14) that 
the effect of an attachment of property 
under the C. P. C. whether made before or 

‘after decree is the same, provided that inthe 
former case a decree is made for the plaint- 
iff at whose instance the attachment takes 
place, see page 533*, In the same judgment 
it has been observed that “ the main object 
of an attachment before judgment is to 
enable the plaintiff to realise the amount 
‘of the decree, supposing a decree is eventu- 
ally made, from the defendant's property”. 
“For the above reasons we must hold, dis- 
senting from Subrao Mangesh v. Mahadevi 
Bhatta (11) and following Muthusami Chetty 
v. Chunammal (6), that an attachment be- 
fore judgment followed by a decree prior 
to the judgment-debtor’s death has the 
effect of precluding the accrual of title 
by survivorship as against the attaching 


` (13) 17 M. 144; 6 Ind. Dee. (x. s.) 09. * 
_ (14) 26 C. 531; 13 Ind. Dec. (x. 8.) 941. 


; *Page of 26 C~ Bd] 
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creditor in the same way as an attachment 
after decree. This, however, should not be 
interpreted to mean that the operation of 
survivorship is altogether stopped by reason 
of the attachment whether before or after 
decree for, if the attaching creditor dces 
not execute his decree, or if the entire pro- 
perty is not needed to satisfy the decree, 
then the property or the surplus, as the case 


-may be, will goto the other co-parceners. 


The decision discussed above should, in our 
view, be only taken to mean thatthe other 
co-parceners take the property subject to 
the claims of the attaching creditor. ; 


With regard to the decision in Subrao .- 


Mangesh v. Mahadevi Bhatta (11) it might 
also be mentioned that, while discussing 
the Privy Council case, the learned Judges 
seem to make a point ofthe fact that in 
the case before them there was no actual 
sale ofthe property even after the judg- 
ment-debtor’s death and seem to indicate 
that, if there was such a subsequent sale, 
the prior attachment might preclude the 
operation of survivorship vide page 109*. We 
‘do not think that the Privy Council decision 
justifies the drawing of such a distinction; 
but, in view of the fact that in the present 
case there has been an actual sale after the 
judgment-debtor’s death, it is not necessary 
to discuss the matter any further. Bh Nag 

The other case relied upon by the res- 
pondent is the one in Sunder Lal v. Raghu- 
nandan Prasad (12) which follows Subrao 
Mangesh v. Mahadevi Bhatta (11.) In that 
case it was found as a fact that there.-was 
no attachment before judgment and also 
thatthe defendant died just after the hear- 
ing of the suit and before the judgment, see 
page 2561. The occasion, therefore, for con- 
sidering the question as regards the effect of 
an attachment before judgment in a case like 
the present did not actually arise though 
the learned Judge states that an attachment 
before judgment does not rank in ‘the 
same position as an attachment after judg- 
ment. They simply follow the decision in 
Subrao Mangesh v. Mahadevi Bhatta (11) and 
this case, therefore, doesnot carry us any 
further. 

In the result, the lower Court's decree 
will be modified by a direction that the ap- 
pellants are entitled to retain two sevenths 
of the purchase-money realised by the sale 
of the properties and are boundto refund 
only the balance to the Official Receiver for . 
““SPage of 38 B.—[Ed.] eer 

*Page of 3 Pat.—[Ld.] oe 
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the amount that they have thusto refund 
and for any further claims that they may 
have, as regards interests and costs, they 
will rank as unsecured creditors in the 
insolvency proceedings before the Official 
Receiver. The parties will receive and pay 
proportionate costs throughout. 

Wallace, J.—I am in general agreement 
with my learned brother as to the conclu- 
sion to be properly deduced from the case- 
law quoted before us, viz., that an, attach- 
ment before judgment, when followed by a 
decree passed prior to the death of the 


E judgment-debtor co-parcener prevents, as 


against the rights of the attaching creditor 
the accrual cf the survivorship right to 
the surviving co-parceners. But I should 
like to say, though itis not necessary for 
the present disposal of this case, that I con- 
sider that the language used in cases, Bailur 
Krishna Rau v. Lakshmana Shanbhogue (3), 
Thadi Ramamurthi v. Moola Kanniah (4) 
and Muthusami Chetti v. Chunammal (6), 
on which we rely, is too broad if inter- 
preted literally. I do not think. that 
these cases intended to lay down more 
than that, so far as concerns the attaching 
decree-holder’s right to hold the share of 
the deceased. co-parcener liable for his 
debts, itis not defeated by the survivor- 
. ship right, and not any general principle 
that whenever there is an attachment of 
co-parcenery property followed by, or preced- 
ed bya decree, the ‘survivorship right of 
co-parceners to that property is barred. 
Obviously, forsexample, if the attaching 
decree-holder’s debt, and the debts of other 
decree-holders who are entitled in law to 
take advantage for themselves of the 
attachment made by another decree-holder” 
“are satisfied and there remains a surplus 
out of the share of the deceased judgment- 
debtor co-parcener, that sxrplus will accrue 
by survivorship to the other co-parceners. 


The proposition that an attachment plus ` 


decree will in all cases and until the 
cessation of the attachment prevent the 
accrual of the survivorship right does not, 
I think, necessarily follow from the cases 
quoted and isa proposition which leads 
to many practical difficulties in partition 
and other proceedings. I think the correct 
way of stating the lawis that the accural of 
survivorship is not prevented but operates 
subject to the prior rights of the attaching 
decree holder and other decree-holders 
who are entitled to. take advantage of their 
attachment to have their decree debts 
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satisfied in execution proceedings against 
what was theshare of the deceased judg- 
ment-debtor co-parcener. The control over 
that share which the Court has by virtue 
of the attachment will be used by it for 
that end and will not be related until the 
end is attained. It is this exercise of this 
control which, in‘my view, constitutes the 
“valid charge over the property of which the 
Privy Council speaks in the Suraj Bunst 
Koer v. Sheo Persad Singh (1) case which 
“charge” must spring out of the attachment 
which puts the property under control of 
the Court and not out ofany subsequent step 
in execution; only the attachment, if before 
judgment must have been followed up by 
a decree passed before the death of the 
judgment-debtor co-parcener since it is 
the decree which declares the extent of 
the right which the attaching creditor has 
against the property. 

I agree in the order proposed by my 
learned brother. 

V. N. V. Decree modified. - 

N. H. 
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ALLAHABAD HIGH COURT. 

First APPEAL FROM ORDER No. 14 or 1925, 

November 24, 1925: ‘ 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 
Babu RADHA KISHUN AND OTHERS— 
PLAINTIFFS—ÅPPELLANTS 
VETSUS 
KASHI NATH—Derrenpant—RrsponDEnts, 

Oaths Act (X of 1878), s. 9—Parties agreeing to abide 
by statement of referee—Hxamination of referee 
Omission—Referee, whether can be re-examined. 

There is nothing in the Oaths Act which declares 
that oncea referee, by whose statementthe parties 
have agreed to abide, has been put upon his oath and 
has been examined, he cannot be re-called and re-ex- 
amined, if all the points which are necessary to be 
established for the decision of the case have not been 
put to him. [p. 511, col. 2.] 

First appeal from an order of the Sub- 
ordinate Judge, Ghazipur, dated the dt. 
December 1914. 

Messrs. K. Verma and A. Pandey, for the 


Appellants. 
4 JUDGMENT. 

Mukerji, J.—This appeal arises out of 
a suit for closing of certain windows and 
other reliefs and has been directed against 
an order of remand. 

It appears that when the case came before 
the Court for trial, the parties agreed that 
it should be decided according to the evi- 
dence of one Babu Anand Prasad, Baby 


(92 I: O. 1926] 
Anand Prasad was accordingly examined as 
a-referee with the consent of the parties and 
he made certain statements. The learned 
Munsif was of opinion that the evidence 
given by Babu Anand Prasad covered the 
whole controversy between the parties and 
would justify a disposal of all the issues 
raised.. He accordingly partially .decreed 
the suit and partially dismissed it. The 
parties appealed and both the appeals were 
disposed of by a single judgment of the 
learned Subordinate Judge. The learned 
Judge was of opinion that the statement of 
Babu Anand Prasad was not sufficient for 
the disposal of the case and he remanded 
the suit tothe Court of first instance for 
disposal. He directed -that the referee 
should be re-called and should be re-ex- 
amined on all the matters that were left in 
darkness ‘owing to the referee not being 
questioned. He further said ‘that if there 
were any points on which the referee could 
not throw any light, those points must be 
decided on evidence adduced by the parties. 

As there were two appeals before the Sub- 
ordinate Judge, two appeals have been filed 
in this Court. But in this Court the appel- 
lants in both the cases are the plaintiffs. 
It has been argued before us that the state- 
ment of Babu Anand Prasad was enough 
for the disposal of the entire suit. It is 
. hot necessary for us to examine that state- 
ment in detail. It is sufficient to say that 
we agree with the Court below that fur- 
ther light was necessary on the controversy 
between the parties, That being so, the 
question is whether the referee could be 
called again and examined. 

The parties are agreed that if there be 
any point which cannot be disposed of ac- 
cording to the statement of the referee, evi- 
dence may be led on those points by the 
parties. The main question for disposal in 
these cases is whether the referee can, asa 
matter of law, be re-called and re-question- 
ed. 
lt-appears to me that there is nothing in 
the Oaths Act which declares that a referee 
cannot be re-examined if all the points 
which would be necessary to be established 
are not put to him. It was argued on behalf 
of the plaintiffs that they had agreed to the 
examination of Babu Anand Prasad only at 
that particular moment when he was before 
the Court and their agréement to abide by 
his statement came to an end the moment 
the referee was examined. The learned 
Counsel for the appellant has relied on the 
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caseof Thoyi Ammal v. Subbaroya Mudali 
(1). As I read that case, I find therein no 


authority for the proposition .which the 
learned Counsel - for the plaintifs- would 


‘have established. In that case it was said 


that the statement of the referee was not 
sufficient for the disposal of the case and the 
Court simply said that the facts which re- 
mained unproved must be proved in the 
ordinary way by way ofevidence. Itis not 


clear from the judgment whether the ` : 


referee was unable to threw further light | 
on the case or whether he was not at all 
available or whether it was possible to re- 
examine him and to obtain more informa- 
tion from him, if he could give it. That 
being the.case, it cannot be inferred from 


‘what was stated by the Judges, that the 


Court held that the referee could not be 
examined again. On the other hand, the. 
dictum of the learned Judges of this Court 
who decided .the case of Mahabir Prasad 
Misr v. Mahadeo Dat Misr (2) would go to- 
show that this Court was of opinion that if 
the referee was still alive and available, he 
could be examined again, in the case of 
there arising a further necessity for eluci- 
dation of ‘the matters in dispute. 

There is nothing in the Oaths Act which . 
says that the reference to the referee comes 
to an end as soon as the referee has been 
once examined. Inthe case of reference 
to arbitration we know that an award may 
be referred back to the arbitrator for his 
decision if he leaves anything undecided: 
The same rule ought to be followed. For, 
as already stated, there is nothing in the 
Oaths Act to prevent the application of - 
this rule. In the circumstances I would: 
dismiss both the appeals and uphold the 
order of remand. 

Sulaiman, J.—I agree. The question 
whether a referee by whose statement the . 
parties have agreed to abide can be re- 
examined if certain points were omitted in his 
statement, is apparently not covered by any 
direct authority. The appellants’ learned 
Vakil relies on the case of Thoyi Ammal v, 
Subbaroya Mudali (1) where it was remark- 
ed: “Ifthe matter stated affords. sufficient 
material for the decision of the suit, a 
decree may be: passed on the facts thus con- 
clusively proved. If the facts so proved 
are not sufficient for the decision cf the 
case, such further facis as are necessary 


(1) 22 M. 234; 8 Ind. Dec. (x. s.) 167. 
(2) 13 A. 386; A. W.N. (1891) 143; 7 Ind. Dec, (x. 8) 
246, z 
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must be proved, in the. ordinary way, by 
évidence adduced -on both sides. The 
facts provéd -by the special oath are, how- 
ever, conclusively proved, and the further 
evidence must, in our opinion, be limited 
to matters not proved by the oath.” 

“ On the’other hand the respondent’s Vakil 
relies on a remark in the judgment in 
Mahabir Prasad Misr v. Mahadeo Dat Misr 
(2). “Although I should always be strongly 
disinclined to assist a party to an agreement 
under the Oaths Act in getting out of it, 
yet Iam bound to see that the object of the 
parties when they entered into it has been 
satisfactorily accomplished by the deposi- 
tion of the referee, and, if that object has 
riot been accomplished, then that a further 


deposition should be: obtained, or, if that is” 


impossible, as is the case here, owing to 
the Raja's death, thatthe question should 
be tried in the ordinary way by the Court.” 
` The examination of both these cases, how- 
ever shows that both these remarks were 
obiter dicta and it was not necessary to 
decide the point. In the Madras case- 
the referee was the plaintiff himself and 
he might have been expected to be in 
a position to fill up the gaps. The learned 
Distriet .Judge,- however, had remanded 
the case for a trial de novo and the Madras 
High Court merely decided that the state-- 
ment of the plaintiff as the referee must be: 
regarded as conclusively proving the facts 
deposed to by her and that the further evi- 
dence should be confined to other matters. 
Neither party apparently asked for a re- 
examination of the referee and the point. 
“accordingly was not expressly decided, 

Inthe Allahabad case the referee was 
dead, and no question of his re-examination 
arose, A 

It has been ‚contended before us that 
once the oath was taken by the referee 
the agreement was fully carried out and 
if either party is unwilling to accept as con- 
‘elusive any further statement of the 


referee such further statement should not , 


be forced on him. Bat if this contention 


were to be accepted the result would be that 
as soon aè the referee has left the witness- ~ 


. box he cannot be re-called even by the 
Trial Court though some material state- 
mént has been accidentally omitted. It is 
impossible to ‘accept this as the correct’ 
positidn under the Oaths Act. Ifthe Trial 
Court has power to re-calla referee there 
seems to be no good ground on principle 
why the same power should not be exercis- 
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ed by the Appellate Court, if it comes to the 
conclusion that his statement is not complete 


and exhaustive. ` 
Of course ifa party were to show good 


ground why the referee should not be ex- . 


amined again the Court may under special 
circumstances refuse to re-call him in order 
to fill up gaps in his statement, as-it is the 
duty of both parties to see that his state- 
ment completely covers all the points in 
dispute. In this case, however, I see no good 
ground why the referee should not be asked 
to clear up certain points left vague by him, 

By the Court.—Both these appeals are 
dismissed and the order of remand is upheld 


with costs including in this Court fees on - 


the higher scale. © 


AK. ` Appeals dismissed. 


‘RANGOON HIGH COURT. 


SPEOIAL Suconp CIVIL APPRAL No,.188 of ` 


January 15, 1925. 
Present:—Mr. Justice Pratt. 
MAUNG SET KHAING—AppELLaNT 


versus j 
MAUNG TUN NYEIN AND OTAERS— 
RESPONDENTS. 3 


Malicious prosecution—Damages, suit to recover: 


asonable and probable cause, absence of—Malice, 
proof of. ` 

In order to succeed in a suit to recover damages 
for malicious prosecution the plaintiff must prove 
malice as well as absence of reasonable and probable 
cause, [p. 513, col. 2.) ; 

Where a prosecution is obviously false and not 


-instituted in good faith the Court will infer malice, 


but where a prosecution has been instituted under a 


bona fide belief that the accused has committed an ' 
offence even though that belief is mistaken, the plaint- . 
iff cannot obtain a decree unless the prosecution was - 


. malicious as well, even if enquiry had shown that no 


offence was committed. [ibid.] 


JUDGMENT,-~The defendant in the 


Trial Court was working the Tongyi Fishery’ 


of which his son was lessee. 
The defendant had himself purchased 
the lease ofthe fishery for two years pre- 


viously. He found the plaintiffs fishing in ` 


a channel,- which he believed to be the © 


which, it was subsequently proved was 


` Pakka Yo forming a part of his fishery, but : 


not a part of his fishery and was. not the - 


Pakka Yo. 


“He made a report to the thugyt and, by ~ 
“his advice, to the Police, to the effect that 


the plaintifs had been caught fishing in 


r 


‘justified 


[92 I. o. 1926) 


the Pakka Yo, which was part of his fishery. 
The Police prosecuted for theft and the 

result of the trial was that the accused, 

plaintiffs, were acquitted. : 
‘The plaintiffs sued for damages for mali- 


‘cious prosecution in the Township Court. 


The’ Trial Court held that as the defend- 
ant believed that the ‘Yo’ was the Pakka 


Yo and part ofhis fishery, there was reason- - 


able cause for his complaint. 

It also found that there was no malice 
on the part of the defendant and dismissed 
the suit. ' i 

On appeal the District Court held that 


‘the defendant, had he made any inquiries 


before reporting to the Police would have 
found thatthe water in which the plaint- 


‘iffs were fishing was no part of his fishery. 
The learned ‘District’ Judge found accord- 


ingly that the prosecution was instituted 
wihout reasonable cause. 
As, however, the mere institution of a 


‘prosecution without reasonable and pro- 
‘bable cause is not sufficient to justify a 


decree, if the defendant honestly believed 
that the accused (plaintiffs) had commit- 
téd a criminal offence, it was necessary to 
find that the prosecution was malicious and 
the first Appellate Court has come to a 


“finding on this point. 


I regret I am not quite able to follow 
the reasoning by which the learned Dis- 
trict Judge has come to the conclusion that 
there was malice. 

He observes that unless the sole object 
of the prosecution was to bring the offend- 


er. to justice, there would be malice unless 


reasonable and probable cause were proved. 
He proceeds to state that the object of 
the prosecution in the present case was 
solely to protect his own interests and that 
he was unable to hold that any sinister 
motive was proved. 
Then follows a somewhat vague sen- 


‘tence:— . 


“An honest beliefthat the defendant was 
in informing the Police does 
not absolve him unless he could prove 
reasonable and probable cause, combined 
with a real desire to serve the ends of 


‘justice rather than his own private interests” 


and the conclusion drawn is “I am, there- 
fore, bound to hold that in the present case 
‘malice was proved.” 

The conclusion does not seem to follow 


‘from the premises, and the absence of a 


real desire on the part of the defendant to 


perve the ends of justice rather than his own 


33 
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private interests does not necessarily in- . 
volve malice.! : 

On the District Judge’s own showing the. 
object of the prosecution was solely to pro- 
tect the defendant’s own interests, and 
there was no sinister motive. 

This is practically. a finding that, there 
was no malice. ` i : 

To protect one’s own interests is not 
necessarily malicious and is not incompati- 
ble with a real desire to serve the ends of 
justice. 

In reality the Judge's view seems to be 
that malice is a necessary corollary from 
the absence of reasonable and probable 
cause. 

But this is not a correct view of the law. 

here must be malice as well as an ab- 
sance of reasonable and probable cause. 

No doubt where ‘a prosecution is ob- 
viously false and not instituted in good 
faith, the Courts will infer malice, but 
where a prosecution has been instituted 
under a bona fide belief that the accused 
has committed-an offence, even though that 
belief is mistaken, the plaintiffs cannot 
obtain a decree unless the prosecution is 
malicious as well, even if inquiry would 
have shown that no offence had been com- 
mitted, vide Quinn v, Leathem (1). 

Actual malice has not been proved and 
it cannot be inferred from the fact that the 
defendant made no inquiries before mak- 
ing a report; nor from the fact that he 
charged the plaintiffs with theft, From 
his point of view the plaintiffs were stealing 
his fish. 

Both Courts were satisfied that the de- 
fendant believed, when he made the report 
that the plaintiffs were fishing in a part of 
the Tongyi Fishery, though, as a matter of 


fact, they were not. 


The Police did not investigate this point 
or they would have found there was no 
ground for a criminal prosecution, and if 
the Magistrate had gone into this point at 
the beginning of the proceedings, he would 
have found that there was no ground for 
framing a charge. 

Itis the plaintiffs’ misfortune that the 
Police prosecuted them without making any 
inquiry into the boundaries of the defend- 
ant’s fishery. 

It is to my mind impossible on the eyi- 
dence to hold that the prosecution was 


(1) (1901) A. C. 495; 70 L, J. P, O. 76; 85 L. T. 289; 
50 W. R. 139; 65 J. P. 708; 17.T, L. R. 749; 


a 
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malicious, and, unless malice is proved or 
can be inferred, the suit was bound to fail. 

Iset aside the finding and decree of the 
District Court and restore the finding and 
decree of the Township Court with costs in 
all Courts. . ; 

The cross-objection must also be dismis- 
ed with costs. : 

Z, K. Cross-objection dismissed. 


need 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 36 or 1925, 
November 24, 1925. 

Present: —Mr. Justice Sulaiman and 
Mr. Justice Mukerji. 
MUHAMMAD IBRAHIM—Inso.vent 
APPELLANT 

versus 
RAM CHANDRA—Venvzez JAGAT RAM, 


Vaxit—ReEceIvER— RESPONDENT. 

Provincial Insolvency Act (V of 1920), ss. 385, 61(6) 
—Annulment of adjudication—Payment of debts in 
full—Release of debt, whether payment—Interest sub- 
sequent to date of adjudication, whether ‘must be 
paid. 

Even an unconditional release of his debt by a 
creditor does notamount toa payment in full of the 
debt within the meaning of s. 35 of the Provincial In- 
solvency Act. [p. 515, col. 1.] ° 

Before the provisions of 8, 35 of the Provincial 
Insolvency Act can be availed of, all the debts of the 
insolvent must be discharged in full. Interest subse- 
quent to the date of the adjudication, though it cannot 
be taken into account at the time of the first distribu- 
tion of the dividends, has to be paid out of the assets 
of the insolvent if they are sufficient for the purpose, 
and is, thcrefore,a part of the debt. Such interest 
must te paid before the benefit of s. 35 can be claimed. 
Lp. 515, col. 2.] 


First appeal from an order of the Dis- 


trict Judge, Saharanpur, dated the 19th of - 


January 1925. 

Messrs, Iqbal Ahmad and Ram Nama 
Prasad, for the Appellant. 

Mr. Nehal Chand, for the Respondents. 

JUDGMENT.—This is an appeal 
against the Receiver from an order refusing 
to annul the appellant’s adjudication. 
Muhammad Ibrahim was adjudged insol- 
venton the 24th of April 1919 and his 
property vested in the Official Receiver, 
On the 13th of February 1922 the Receiver 
entered into a contract for sale of a certain 
house with Ram Chandra for a sum of 


Rs. 3,000 and received Rs. 500 as earnest . 


money. When he proceeded to sell this 
property, an objection was filed by the 
insolvent's wife claiming this house as her 
own property. Protracted proceedings fol- 
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lowed and ultimately on the 29th of Janu- 


ary 1924 the High Court decided against 
the wife, Rashida Khatun. A subsequent 


application for review - also proved infruc- 


tuous. On the 3rd of July 1924 the insol- 
vent filed an application purporting to be 
under s. 38 of the Insolvency Act setting 
forth a composition scheme. In this he 
stated that he was able to procure money 
from his relations and would pay up all the 
debts that were entered in the schedule. 
It appears that his son made payments out > 
of Court -to various creditors and obtained 
receipts from them. Among these credi- 
tors was one Rura Mal. His receipt bears 
date the 4th of September 1924. Under 
this receipt Rura Mal no doubt admitted 
that he had received the amount due under 
his decree and promissery-note and that not 
a single shell remained due. On the 13th 
of September 1924 Rura Mal filed an appli- 
cation in the Court stating that he had 
received re-payment of his debts from the 
insolvent’s son Abdul Hai and that he had 
no objection tothe insolvent’s application 
being granted. It appears that the debts 
of other creditors were also paid or dis- 
charged. On the 13th of September 1924 
a statement was made by the insolvent’s 
Vakil that his application under s, 38 
should be treated asan application under 
s. 35 and that the annulment of the insol- 
vent's adjudication should be ordered inas- 
much as all the debts had been paid in 
full. Notice of this application was order- 
ed to beissued. The report of the Receiver 
was in favour of the insolvent, but Rura 
Mal came forward and claimed interest on 
his debt and also certain expenses which 
he had incurred in connection with the 
appealin the High Court. The Receiver, 
however, asked for Rs. 399 as his remunera- 
tion and expenses. On the 7th of Decem- 
ber 1924, the learned District Judge came 
to the conclusion that all the debts had not 
been discharged inasmuch as interest due 
to Rura Mal had not been paid. He-accord- 
ingly declined to order the annulment of 
the insolvent's adjudication. Subsequent- 
ly the insolvent informed the Court that the 
house should not be sold for Rs. 3,000 as 
other persons were prepared to offer 
Rs. 5,000 and Rs. 6,000 and prayed that 
the sale be stayed. The District Judge 
forwarded the application to the Receiver 
to take steps but it reached him too late as 
the sule-deed in favour of Rura Mal had 


“been registered half an hour earlier. On this 


anae tee agan m 
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the learned Judge refused toset aside the 
“same. 
“The insolvent appeals from both the 
order dated the 9th of December 1924 and 
the last order dated the 19th of January 
‘1925 and has obtained the leave of the 
‘High Court to appeal. 

The. first point to consider in First 
Appeal from Order No, 37 is as to whe- 
ther he was entitled to an annulment. Sec- 
‘tion 35 of Act V of 1920 requires that 
‘where 
` debtor ought not to have been adjudged 
-insolvent, or where it is proved .to the 
satisfaction of the Court that the debts 
of the insolvent have been paid in full, the 
Court shall, on the application of the debtor, 
.or of any other person interested, by order 
in writing, annul the adjudication. This 
is not a case where it can be said that the 
debtor ought not to have been adjudged 
-insolvent. The contention of the insolvent 
.is that the debts of the insolvent have been 
paid in full, inasmuch as although some 
amount ofinterest might have been out- 
standing, Rura Mal had given a complete 
and full discharge of his debts. Weagree 
that the receipt and the application purport- 
ed to give a full discharge of the debt, but 
even an unconditional release by a creditor 
cannot amount to a payment in full of the 
debt within the meaning of s. 35. This 
was the view clearly expressed in the Eng- 
lish case In re Keet (1) which has been 
followed by Indian High Courts, vide in re 
Subratt Jan Mahomed (2) and Briji Kessoor 
Laul v. Official Assignee of Madras (3). It 
is, therefore, clear that the mere release of 
the balance of the debt due to Rura Mal 
did not amount toa full payment so as to 
entitle the insolvent to an annulment. It 
has been argued on behalf of the appellant 
that Rura Mal would not have been entitl- 
ed to any interest on his debt subsequent 
to adjudication and that such subsequent 
interest is not included within the expres- 
sion “the debts of the insolvent” contained 
in s. 85. Under s. 48, sub-cl. 2 of the Act 
the right of a creditor to receive out of the 
debtor's estate any higher rate of interest 
to which he may be entitled is not preju- 
diced after all the debts proved have been 

(1) (1905) 2 K. B. 666; 74 L. J.K. B. 694; 93 L. T. 


259; 54 W. R. 20; 12 Manson. 235; 21 T. L. R. 615. 
@) 20 Ind. Cas, 859; 38 B. 200; 15 Bom. L. R. 


(3) 52 Ind. Cas. 979; 37 M. L. J. 244; 26 M, L. T. 


a (1919) M. W. N. 795; 10 L. W. 640; 43 M. 
Gay 
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paid in full. Ins. 61, sub-cl. 616 is provid- 
ed that where there is any surplus after 
payment of the foregoing debts it shall be 
applied in payment of interest from the 
date on which the debtor is adjudged an 
insolvent at the rate of six percentum per 
annum on all debts entered in the schedule. 
It is noteworthy thats. 38 does not use 
the words “proved debts or debts entered 
in the schedule.” Jt must, therefore, be 
taken that before s. 35 can be availed of, 
all the debts of the insolvent must be dis- 
charged in full. Subsequent interest, 
though it canfot be taken into account at 
the time of the first distribution of the 
dividends, has to be paid out of the assets if 


sufficient, and is, therefore, apart of the > 
It is clear, therefore, that there was - 


debt, 
asumof money dueto Rura Mal which 
might have been released but was certain- 
ly not paid, though the principal sum and 
interest up to the date of adjudication had 
been paid. First Appeal from Order No. 37 
of 1925, therefore, fails and is accordingly 
dismissed but without costs asmo one ap- 
pears for the respondents. 


The sale which is sought to be set aside - 


took place in pursuance of a previous con- 
tractof sale dated the 13thof February 1922. 
While the insolvency proceedings were 
pending the property vested in the Receiver 
and he had full power to dispose of it. 
The execution of the salewas delayed owing 
to proceedings taken by the insolvent’s 
relations. It may be that some two years 
afterwards the value of the property had 
risen higher and some persons came for- 
ward to make higher offers, This, however, 
did not justify the Receiver to go back upon 
his original contract for sale. No stay 
order was passed by the District Judge 
and the sale took place at a time when 
there was no prohibition against it. When 


the order of annulment has been upheld. 
we are unable to hold that the sale should’ 


be set aside. This appeal also fails and 
is dismissed with costs including in this 
Court fees on the higher scale. 

Z. K. Appeal dismissed, 
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MADRAS HIGH COURT. 
Seconp O1vIL APPEAL No. 1644 or 1922. 

f February 26, 1925. 
Present :—Mr. Justice Odgers. 
C. VENCATACHARIAR—PLAINTIFF 
—APPELLANT - 


VETSUS 
BONTHAM PACHAYAPPA CHETTY 
AND OTHERS~Dzrenpants Nos. 1 To 4 
— RESPONDENTS, 

Construction of document—Grant of income of pro- 
perty, whether grant of property itself. 

A grant of the income of certain property without 
any limitation is a grant of the property itself. [p. 517, 
col. 1. tyar, 68 Ind. 

Vatthinatha Atyar v. Thayagaraja Ax v. Greener, 
Cas. 631; 41 M. L. J. 20 at p. 29, Manno 
(1872) 14 Eq. 456 at p. 462; 27 L. T. 408, Mayer, Alder- 
son and Burgesses of Southmolton v. Attorney-General, 
(1854) 5 H. L. 0.1 at p. 31; 10 E. R. 796; 23 L. J. Ch. 
567; 18 Jur. 435; 101 R. R. 1, followed. 


Second appeal against a decree of the 
District Court, Salem, in A. S. No. 89 of 
1916, preferred against a decree of the 
Court of the District Munsif, Dharmapuri, 
in O. S. No. 315 of 1915. 

Mr, K. V. Krishnaswami Iyer, for the 
Appellant. i 

Mr. B. Somayya, for the Respondents. 

JUDGMENT.—This was a suit for 
partition and delivery with mesne profits 
of one-third of the permanent lease-hold 
village of Pacharahalli. The suit was decreed 
by the District Munsif. Onappeal to the 
learned District Judge of Salem it was 
held that the plaintiff was not entitled 
to one-third of the village but only to 
one-third of the income. On the hearing 
of the second appeal Mr. K. V. Krishna- 
swami Iyer appeared for the plaintiff-appel- 
lant, and Mr. Somayya for the respondents 
Nos. lto 4 intimated that his clients had no 
interest and took no partinthe argument. 
I have accordingly heard the appeal as an 
ex parte decree matter. The plaint agree- 
ment of the 4th September 1845 has appar- 
ently disappeared and we are thrown back 
for its terms ona recital in the judgment 
in O, S. No. 569 of 1887 in the District 
Munsif’s Court of Tiruppattur. The Dis- 
trict Munsif there says :—‘‘Its contents are 
to the effect that in consideration of the 
advances made in kind and in money 
to the tenants of the villages by Sesha 
Iyengar, Krishna Iyengar agreed to divide 
the income in cash and waram ofthe said 
villages with Sesha Iyengar, in the propor- 
tion of two to one,to give the latter accounts 
as to produce, waram etc, of the two vil- 
lages and in the result to conduct the 
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affairs of the villages in consultation 
with Sesha Iyengar. The document closes 
with a final clause to the effect that the 
contracting parties- should divide between 
them any loss relating to these villages in 
the proportion mentioned.” Krishna Iyen- 
gar’s interest is now vested in the defend- 
ants and Sesha Iyenger was the appellant's 
father. In Second Appeal No. 1307 of 1890, 
Ex. A (2), Wilkinson and Handley, JJ., held 
that with regard to this agreement. “We 
see no reason todoubt that the grantor who 
was theuncle of the grantee intended to 
alienate and did alienate in perpetuity to 
his nephew a one-third share of the village 
which he held on permanent lease in con- 
sideration of services rendered and in all 
probability out of natural affection.” In 
Ex. L, Varadachari, the son of Krishna 
Iyengar, the grantor, refers to the present 
plaintiff as our co-parceners Venkatachari 
and others, “That is a deed of collateral 
security dated 1896. Ina plaint Ex.DinO. 
S. No. 663 of 1901 on the file of the District 
Munsif’s Court of Tirupattur the present 
plaintiff and others brought asuit claim- 
ing one-third share in the villagesand in 
Ex. D. (1) the written statement of the first 
defendant Varadachari in the same suit he 
pleaded. “In any case the plaintiffs are 
entitled only to one-third share in the 
said villages.” In an affidavit Ex. F. (1) 
in O. S. No. 530 of 1907, E. P. No. 1038 of 
1908, in the same District Munsif's Court 
Varadachari refers to the two-thirds share 
belonging to him in thesaid village and 
also in thesame document states “after 
excluding the one-third share belonging 
to the plaintifig in the permanent, ijarg 
village of Pacharahalli, I sold ete. This 
seems tome to be sufficient to show that 
what was really granted was not only one- 
third share in the income -but one-third 
of the village itself andthat was what both 
parties inthe past have thought was the 
meaning of the agreement. The learned 
District Judge refer to a certain suit O. S. 
No. 2 of 1913, Ex. I, and says that “the pre- 
sent plaintiff and the present defendants 
were arrayed as ‘against each as rival pur- 
chasersin a Court-auction of that two-third 
shareright which wasadmittedly the property 
of their mutual judgment-debtor, the ven- 
dor of the present defendants in this case" 
and held that the rights in the present 
village arenot concluded by Ex. E. He did 
not consider the Exhibit 1 have referred to. 
The law that a giftof the income may under 
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circumstances amount to a gift of the corpus 
may be seen, forexample in Mayor, Aldermen 
and Burgesses Co. of Southmolton v. Attorney- 
General (1) where Lord St, Leonards said : 
“As regards the law, if the rents of the 
estate are given, they represent the estate. 
If the rents are given in certain propor- 
tions, so as to exhaust the whole of 
the present rents, and if no one is en- 
titled to be benefited more than an- 
other beyond that which is specifically 
given, that is a representation of the estate 
itself in those proportions" And in Man- 
nox v. Greener (2) Vice Chancellor Malins 
said. ‘Now it has been argued in this case 
that a gift of the income of real estate does 
not pass more than a life-estate, butI think 
it is thoroughly settled that before the 
Wills Act à devise of the rents and profits 
passed a real estate for life. That being the 
case, that which would give a life-estate 
before the Wills Act, by the 28th section of 
that Act, givesnow a fee simple.” These 
two English authorities have been referred 
to in a judgment of this Court reported in 
Waithinatha Aiyar v. Thayagaraja Aiyar 
(3) when it was held thata gift of the in- 
comé of property without ány limitation 
isa gift of the property itself: ; 

A question has been raised as to the ap- 
plicability ofs. 54 oftheC. P. C. The learned 
District Judge held that it wasa right to 
income only that was to be partitioned; I 
fail to see why it should affect the question 
that the leases were not registered when the 
estate was so registered In the District 
Judge's view s. 54 hadno application. I 
think in this respect the learned District 
Judge was wrong in my view expressed 
above and that, therefore, s. 54 could apply. 

The lower Appellate Court's decree must 
be reversed and that of the District Munsif 
restored (as modified below) with costs in 
this Court against 5th respondent. Respond- 
ents Nos. 1 to 4 who were the only appel- 
lants in the lower Appellate Court must 
pay the present appellant’s costs in the 
lower Appellate Court. As to future mesne 
profits, respondents Nos. 1 to 4 will be 
Hable to plaintiff up to date of sale by 
them to 5th respondent—from that date 
the latter will be liable to plaintiff. 

V. N. V. : 


Z: K. Appeal allowed. 

(1) (1154) 5 H. L. O. l at p. 31; 10 E. R. 793; 23 L. 
J. Ch, 567; 18 Jur. 435; 101 R. R. 1. 

(2) (1872) 14 Eq. 456 at p. 462; 27 L. T. 408. 

(3) 68 Ind. Cas, 631; +1 M. L, J. 20 at p. 29. 
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BOMBAY HIGH COURT. 
Orvit REFERENGE No, 4 oF 1925, 
August 18, 1925. 
Present:—Sir Norman Macleod, Kr, 
Chief Justice, and Mr. Justice Coyajes. 
Tas COMMISSIONER or INCOME-TAX, 
< BOMBAY 
versus 
M. H. SANJANA & Co., LTD. 
Income Tax Act (XI of 1922); s. 25 (8)—Business 
transferred from one proprietor to another, whether 
discontinued—Refund of tax. : - 
Income tax is chargeable on the profits of a business . 
and it is immaterial if there is any change in the per- 
son who carries on a business, so long as the business 
is continued. [p. 519, col. 1.] i h ; 
Section 25 (3) of the Income Tax Act is applicable, 
only to eases in which a business is discontinued 
entirely and not to cases in which itis transferred 
from one set of proprietors to another. The question 
to be decided under the section is whether the business 
is discontinued and not whether it is discontinued by 
a particular person. [p. 518, col. 1.] i 
Where a Company carrying on a business sells the 
business, including the good will and the benefit of all 
running contracts, to another Company, the ownership 
and management of the business is changed, but the 
business is not discontinued, the purchaser Company 
succeeds to the business and continues it. Section 
25 (3) of the Income Tax Act has, therefore, no applica- | 
tion to such a case. [p. 519, col. 2.] ae 
Reference made by the Commissioner of 
Income-Tax, under s. 66 (2) of the Indian 
Income-Tax Act. h i 
Mr. Kanga, Advocate General, (with him 
Mr. A. Kirke-Smith, Government Solicitor), 
for the Commissioner of Income Tax, 
Sir Chimanlal Setalvad, Kr., for the Asses- 


sees. , i 
JUDGMENT. 

Macleod, C. J.—This is a case stated 
by the Commissioner of Income Tax under 
s. 66 (2) of the Income Tax Act XI of 1922 
and referred to the High Court with the 
opinion thereon of the Commissioner, at the 


‘instance of the assessees, the liquidators of 


Messrs. M. H. Sanjana & Company, Limited 
(in voluntary liquidation), hereinafter called 
the Company. The Company was started 
in 1919 to carry on the business of mer- 
chants, commission agents, contractors, 
suppliers of stores, shipchandlers, etc., and 
did so until the end of the year 1922, when 
it was resolved to take it into voluntary 
liquidation. 

On February 21, 1923, the liquidators eń- 
tered into an agreement with Ahmedbhoy 
Currimbhoy and Albert Raymond on behalf 
of anew Company to sell to the new Com- 
pany when incorporated the business in- 
cluding all the stock-in-trade, furniture, 
fittings, machinery, and plant, motor cars, ` 
buildings and lands, the lease cf the office 
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remises at Elphinstone Circle, the good- 
will of the business including all trade 
marks and the benefitof all running con- 
tracts. 

By an agreement dated July 20, 1923, 
between the Company and its liquidators 
of the first part, Ahmedbhoy Currimbhoy 
and Albert Raymond of the second part, 
and the new Company of the third part 
the above mentioned agreement was adopt- 
ed, The business which uptill that time 
had been carried on by the assessees began 
to be conducted by the new Company. For 
the year April 1, 1922, to March 31, 1923, 
the Company was assessed to income-tax 
and super-tax on the profits amounting to 
Re, 3,79,408 for the calendar year 1921. At 
the time of the assessment for the year 
1923-24 the assessees submittedthe accounts 
of the Company for the period January 1, 
1922, to November 30, 1922, disclosing a 
profit of Rs. 1,99,208. The assessees claim- 
ed under s. 25 (3) of the Act that they were 
not liable to pay any tax on their profit, 
and that on the other hand as regards the 
assessment for 1922-23. they were entitled to 
substitute the profits of Rs. 1,99,208, for the 
eleven months up to December 1, 1922, in 
place of the profits of Rs. 3,79,408 for the 
year 1921 and get arefund of the tax over- 


aid. 

This claim for a refund was disallowed 
on the ground that s. 25 (3) of the Act was 
applicable only to cases in which a busi- 
ness was discontinued entirely and not to 
cases in which it was transferred from one 
set of proprietors to another, and that under 
s. 26 of the Act the new Company as suc- 
cegsors to the business were liable to be 
taxed on the profits made by the Company 
in 1922 and they were taxed accordingly. 
The guestiun on which the opinion of the 
Court is required is not very succinctly 
stated in the letter of reference. 

Ishould prefer to express it as follows:— 

On. the facts of the case are the assessees 
entitled to claim the refund they ask for 
under the provisions of s. 25 (3) of the 
Income Tax Act of 1922? 

Section 25 (3) only refers toa business 
which was in existence at the commence- 
ment of the Act, namely, April 1, 1922. 

If such a business is discontinued no 
tax shall be payable in respect of the in- 
come, profits and gains of the period be- 
tween the end of the previous year and the 
date of such discontinuance. And the 
assessee may further claim that the income, 
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profits and gains of the previous year shall 
be deemed to have been the income, profits 
and gains of the said period. 

- In this case the term “previous year” meant 
the year ending December 31, 1921. 

It would appear then that the assessees 
could claim that the income, profits and 
gains of the previous year, namely, 
Rs. 3,79,408, should be deemed to be the. in- 
come, profits and gains of the period be- 
tween the end of the previous year and 
the discontinuance. Then an assessment 
should be made on the basis of the income 
profits and gains of the said period, and if 
an amount of tax had already been paid in 
respect of the income; profit and gains of. 
the previous year, exceeding the amount 
payable on the basis of such assessment, a 
refund of the difference was payable, 

I understand that ona proper construc- 
tion of these words that theassessees, though: 
the Company had paid in 1922-23 income- 
tax on the profits for the year‘t921 amount- 
ing to Rs. 3,79,408, if the Compony discon- 
tinued its business during the year 1922-23, 
were entitled to- substitute the profit of 
Rs. 1,99,208 for the eleven months up to 
December 1, 1922, in place ‘of the profit of 
Rs. 3,79,408 and claim a refund. If that is 
the real meaning of the section, to my mind 
it has been expressed in the least intelligi- 
ble way. I should have thought it would 
have been simpler to say that ifa business 
in existence on April 1, 1922, is discontinu- 
ed in any particular year, and has already 
paid tax on the profits of the previous year 
it becomes entitled to be assessed on the 
profits for the year in which it is discona 
tinued, so that if those profits are less than 
the profits of the previous year, a refund is 
payable. However, the question before us 
is whether the assessees are entitled to 
resort tos. 25 (3) and we are not concerned 
with the relief they may be entitled to if 
they are so entitled. The assessees con- 
tend that because the Company stopped its 


‘business, they were entitled to relief, that 


as the Company went into liquidation its 
corporate powers ceased, and its assets 
became distributable amongst its creditors, 
and lastly that if they were not entitled to 
relief, the benefit of s. 25 (3) of the Act 
could not be given in any case, 

All these arguments are based on a mis- 
apprehension of the scheme of the Act. 

By s. 6 certain heads of income, profits 
and gains shall be chargeable to income- 
tax, of which ‘business’ is one. Business is 
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defined by s. 2 (4), and by s. 2(2)an asses- 
see is defined asa person by whom income- 
tax is payable. By s. 10 (1) the tax shall be 
payable by an assessee under the head 
“business” in respect of the profits or gains 
of any business carried on by him. 

Ta the case of a Company by s. 22 (1) the 
principal office shall present to the Income- 
Tax Officer a return of the total income of 
the Company for the previous year, and 
under s. 23 the Income-Tax Officer makes 
the assessment, and determines the sum 
payable by the assessee. 

By s. 26 when any change occurs in the 
constitution of a firm or where any person 
has succeeded to any business, profession 
or vocation, the assessment shall be made 
on the firm as constituted or on the person 
engaged in the business, profession or voca- 
tion as the case may be, ab the time of the 
making of the assessment. 

As then the taxis chargeable on the pro- 
fits of a business, it makes no difference if 
there is any change in the person who car- 
ries, on the business so long as the business 
is continued. There is no necessity to go 
beyond the facts of this case, where it is 
admitted that the business was continued, 
the management only passing from the old 
Company and its liquidators to the new 
Company when the agreement of June 20, 
- 1923, was completed. Exactly the same 
question was raised in Bartlett v. Inland 
Revenue Commissioners (1). The owner of 
a business sold it to a (Company. Under 
the provisions of s. z4 sub-s. 3 of the Fin- 
ance Act, 1907, he claimed that he was only 
chargeable with tax on the actual amount 
made in the year of discontinuance and 
there was no power to go back on the three 
years average. Scratton, J.,said (page 693*): 
“The answer to that appears to me to be 
very simple. The trade was not discontinu- 
edin the year. The trade was sold to a Com- 
pany and continued during the whole year; 
and in my view, therefore, s. 24 of the Act of 
1907 has no application to this case.” I 
would answer the question’ I have framed 
above in the negative. 

The assessees must pay the costs of the 
reference. 


Coyajee, J.—The statement of the 
ease drawn up by the Commissioner of 
Income-tax and referred to this Court clear- 
ly sets out the material facts. In the year 
1919 the Company, Messrs. M. H. Sanjana 

(1) (1914) 3 K. B. 686; P4 L. J. K. B. 686. 

“*Page of (1914) 3 K. B. [Ed] Iain 





COMMISSIONER OF INCOMB-TAYX V. M. WH, SANJANA & CO, 


ah 


KL 
& Co. Ltd., commenced business in Bombay 
as merchants, commission agents, contrac- 
tors, suppliers of stores, shipchandlers, 
mechanical engineers, etc. About the end 
of the year 1922 it was resolved to take the 
Company inte voluntary liquidation. Its’ 
business was then sold to another Company, 
the Consolidated Mills Stores Co., Ltd. The 
sale included buildings and lands, the lease . 
of the office premises, all the stock-in-trade, 
machinery, plant, furniture and fittings, the 
goodwill of the business including all trade- 
marks and the benefit of all contracts en- 
tered into between the vendor Company and 
various other Companies. The business was 
then continued by the Consolidated Mill 
Stores Co., Ltd. 7 

For the year 1922-23 M. H. Sanjana & 
Co., Ltd., were assessed to income-tax and 
super-tax on profits amounting to Rs. 3,79,408 
for the calendar year 1921. At the 1923-24 
assessment the Company (in voluntary 
liquidation) submitted its accounts showing 
a profit of Rs. 1,99,208 from January I, 
1922, up to November 30, 1922, They now 
claim that as their business is discontinu- 
ed, they are entitled to substitute the profit 
of Rs. 1,99,208 in place of the profit of 
Rs. 3,79,408 on which the tax has been 
levied, and ask for a refund of the differ- 
ence. They rely upon the provisions of s, 
25 (3) of the Indian Income-Tax Act, 1922, 
which says: “Where any business, . profes- 
sion or vocation which was in existence at 
the commencement of this Act, and on 
which tax was at any time charged under 
the provisions of the Indian Income T'ax 
Act, 1918, is discontinued,” fete. The sec- 
tion grants relief if the condition which it 
lays down is fulfilled. The question arising 
for consideration then is: whether this 
business which was in existence on April 1, 
1922, has been “discontinued”? On the 
facts of this case it is clear that when the 
Company sold the business, including the, 
goodwill and the benefit of all running con- 
tracts, to the Consolidated Mills Stores Go., 
Ltd., the ownership of the business was 
changed, but the business was not “discon- 
tinued.” The purchaser Company succeed- 
ed to the business and continued it—a case 
which is provided for by s. 26. It was, 
however, contended on behalf of the asses- 
sees, that when they sold the business, it 
was “discontinued” at any rate so far ag 
they were concerned, and they are, there- 
fore, entitled to claim a refund of the over- 
paid tax. But the language of the section 
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is clear; and the question arising under it 
is—whether the business was discontinued; 
and not—whether the business was dis- 
continued by A. B. In this case the trans- 
fer of ownership left the continuance of the 
business wholly unaffected. In my opinion, 
therefore, the assessees are not entitled t 
claim the.refund which they ask for. ie 

ORK Answer accordingly. 


ere 


MADRAS HIGH COURT. 
Second Crvit Apprats Nos. 1145 or 1922 
AND 
Orvis: MisceLLangous Partition No, 1565 
oF 1925, 

April 15, 1925, | 
Present:—Mr. Justice Phillips. 
THLRUMALAI PILLAI AND OTHERS— 

. Praintirrs Nos, 1, 2, 4.10 T— APPELLANTS 
In S. A. No. 1145 oF 1922—Paurrriongrs IN 
C. M. P. No. 1565 or 1925 

R VETSUS 
ARUNACHELLA-PADAYACHI 
AND OTHERS—DsFENDants Nos. 1 anp 2 
— RESPONDENTS IN BOTH, 

Civil Procedure Code (Act V of 1908),s. 2 (11), 0. . 
XXII, r. 10—Legal rvepresentative—Trustee, whether 
legal representative of preceding trustee—Death or 
retirement of trustee—Addition of succeeding trustee 
as party to suit~-Devolution of interest—Limitation—- 
Lessor and lessee—Lease for term of years—Deposit 
of cash with lessor to be appropriated to last year's 
rent—Subsequent conversion of cash into Government 
pro-notes by consent of parties—Depreciation in value 
of notes—Loss, liability for. : 

A trustee of an institution is not a legal re- 
presentative of his . predecessor-in-office within the 
meaning of s. 2 (11), O. P. C. |p. 521, col. 1.] 

Where a trustee who is a party to a suit either 
retires or dies and is succeeded in office by another 
by election or otherivise, there is a devolution of 
interest pending suit under O. XXII, r.10, 0. P. O. 
and such succeeding trustee can be added as party to 
the suit under the said provision apart from any 
question of limitation. [ibid.] 

. Sundaresam | Chettiar v. Viswanatha Pandara 
Sannadhi, 72 Ind. Oas. 103; 45 M. 703; 31 M. L. T. 66; 
16 L. W. 83; 43 M. L. J. 147; (1922) M. W. N. 444: 
(1922) A. I. R. M.) 402, Ratnam Pillaiv. Nataraja 
Desikar, 84 Ind. Cas. 200; 46 M. L. J. 341; 19 L. W., 
367; (1924) M. W. N. 361; (1924) A. L R. (ML) 615; 34 M. 


L. T. 31, relied on. 

_ A lessee for a term of 5 years deposited asum of 
money equivalent to oró year’s rent with the lessor on 
the understanding that the amount would be applied 
in payment of the last year's rent. Soon after, by 
consent of both parties, Government promissory notes 
were purchased for the cash deposit. But by the time 
the lease terminated, the notes had considerably 
deprecinted in value. Ona question arising as to 
who wasto bear the loss arising from the said 
depreciation in value: : 


THIRUMALAI PILLAI V. ARUNCHELLA PADAYACHI, 


(92 1. 0. 19264 


& 

Held, that the cash deposit belonged to the lessee 
and the conversion of cash into Government pro-nòtes 
had not, in the absence of any special agreement, the 
effect of transferring the property in them from the 
lessee.to the lessor. The property in the notes being 
the lessee’s, when they depreciated in value, he ought 
to bear the loss. [p. 522, cols. 1 & 2.] 


In S. A. No. 1145 or 1922, _ 

. Second appeal against a deeree, of the 
District Court, East Tanjore, at Negapatam, 
in A. S. No. 57 of 1y21, (A. 8. No. 754 of 
1920, on the file of the District. Court. of 
West Tanjore), préferred against the decree 
of the ‘Court of thé District unsif, 
Shiyali, in O. S. No, 1565 of 1925. 

_ In C. M. P. No. 1565 of 1925.. | 

Petition praying that in the circum- 
stances stated in the affidavit filed herewith, 
the High Court will be pleased to direct 


_the amendment of the cause title in the 


saidSecond Appeal No. 1145 of 1922, by 
omitting from the records of the said 
Second Appéal No. 1145 of 1922, the names 
of (1) A. Rangaswami Iyenger, (2) Dewan 
Bahadur Gopathi Narayariasami Chettiar - 
and (3) O. Thanikachellam Chettiar: and 
entering in the record of the said second 
appeal, thé names of (1) P. V. Nataraja 
Mudaliar, (2) P. T. Kumaraswamy Chettiar 
and (3) Vavila Venkateswara Sastrulu either 
as appellants or respondents. 
Mr. S. T. Srinivasagopalachari, for the 
Appellants. | NA 
Mr. S, Muthiah Mudaliar, for the Respond- 
ents. l 
JUDGMENT.—This is an appeal by 
the trustees of the Pachayyapas Charities 
to recover rent from the respondents. The 
appeal was filed by all the nine trustees, 
but, since the appeal was filed, two of the 
appellant-trustees have died and one has 
retired. Of the two trustees who died, one 
died only on 2lst March 1915, and, there- 
fore, there is plenty of time. to bring in his 
legal representative or the person ón whom 
his interest has devolved, but objéction is 
taken by the respondents that No. 6, Mr. 
Ethiraja Mudaliar, having died in 1923 
and No. 5 Sir P. T. Thiagaraja Chettiar, 
having retired on 29th April 1924, the ap- 
plication to bring in the three trustees who 
have since been elected on the Board is 
out of time and that, therefore, the appeal 
should be dismissed in limine. The con- 
tention for the respondents is that the 
new trustees who have been appointed by 
election to fill the places of those who 
have died or retired are their legal repre- 
sentatives within the meaning of s. 2, 
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cl. (11) of the ©. P. C., but in that section 
we. find that “legal representative” in- 
cludes “ whére a party sues or is sued in a 
representative character, the person on 
whom the estate devolves on the death of 
the party so suing or sued,” When Mr. 
Ethiraja Mudaliar died, his estate as trus- 
tee devolved on no one, unless it can be 
deemed to have devolved on the surviving 
trustees, who are parties to this appeal. 
Certainly itGannot be said that his estate 
devolved on his death on a person who 
was subsequently elected to fill his place. 
The act of the electors can certainly con- 
fer no rétrospective power on the person 


electéd so as to vest the estate of the ` 


deceased in him. So far as No. 5 is con- 
cerned his office becamé vacant by retire- 
ment and not by death. On the date of 
his retiremént, the person subsequently 
elected to succeed hira was certainly not 
his legal represéntative within the meaning 
of s. 2, cl. (11), C. P. ©. Consequently 


thesé persons, now sought to be added as’ 


appellants, do not come within the meaning 
of “legal representative.” For the appel- 
lants, itis contended that O. XXII, r. 10 
is applicable and I see no reason why it 
should not beso. The estate of the deceas- 
ed trustees has devolved on these persons 
by the act of the electors done in, pur- 
suance of the scheme framed by this Court 
aud it appears to me that it is a case of 
devolution of interest during the pendency 
of asuit. A similar view was held by a 
Bench of this Court in Sundaresam Chettiar 
v. Viswanatha Pandara Sannadhi (|) and 
by another Judge in Ratnam Pillai v. 
Nataraja Desikar (2). I see no reason to 
differ from the view and hold that these 
persons can be addéd as parties under 
O. XXII, r. 10. 


In these circumstances, it is unnecessary 
to discuss the further question whether the 
trustees who have all along been on record 
can be allowed to continue the appeal 
on behalf of the whole body of trustees 
without adding the trustees subsequently 
elected. 


Coming to the merits of the appeal, two’ 


points aré argued. The appéllants claim 


(1) 72 Ind. Cag. 103; 45 M. 703; 31 M. L. T. 66; 16 L. 
W. 83; 43 M. L. J. 147; (1922) M. W. N. 444; (1922) A. I. 
R. (M.) 402. 
(2) 84 Ind. Cas. 200; 46 M. L. J. 341; 19 L. W. 367; 
gom W. N. 361; (1924; A. I R. (M) 615; 34 M. Le 
oe 
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firstly the loss which they have suffered 
owing to the depreciation of Governmént pro- 
missory-notes déposited by the defendants 
in respect of the lease which they obtained 
from the appellants. The second question 
relates to the amount of water-rates payable 
by the defendants. As regards the second 
point I may say that, on a construction of 
the lease, defendants are liable to pay water- 
rate for water taken to punja lands, for 
water taken for second crop on nanja lands; 
and for water takén to poramboke, The 
learned Judge has only considered one Of 
the provisions of the léase which relates to ` 
poramboke, but does not appear to have 
considered the earlier clauses at all, and 
the learned Judge’s judgment is not sup- 
ported by the respondents Vakil who 
admits that the construction put upon the 
document by him is incorrect.. In this 
respéct, the Munsif’s decree must be restor- 
ed, 

The more important point is the question 
of depreciation of Government promissory- 
notes. When the respondents obtained the 
lease, they deposited a sum of Rs. 5,300 
with the appellants. This amount was equi- 
valent to one year’s rent of the lands, the 
lease being for five years. Soon after the 
deposit was made, the appellants wrote to 
the Ist defendant and suggested that the 
money should be converted into Govern- 
ment promissory-notes. Defendant agreed 
to this course in his letter of 30th April 
1913 saying “Accordingly Iam willing to 
purchase and keep Government bonds 
bearing 3 percent, per annum.” Subse- 
quently, the actual lease deed was executed 
on 26th May 1914 and that deed contains 
the following recital, “As the understanding 
is that Government promissory-notes should 
be purchased and kept for the said cash 
deposit, etc.” So far, the documents show 
clearly that the defendant agreed to the 
purchase of Government promissory notes 
on his behalf as the equivalent of the cash 
deposit made by him, and the method in 
which that depoSit was to be applied is 
mentioned in the lease deed, Ex. B. The 
question really at issue is whether these 
promissory-notes which, have depreciated 
very considerably by the end of the lease 
when the deposit had to be applied in pay- 
tment of the last year’s rent, belonged to 
the appellants or respondents. It is not 
disputed that the cash deposit belonged to 
the respondent and it is on record that the 
respondent agreed to that cash deposit 
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being converted into Government promis- 
sory notes. It is dificult, therefore, to 
understand the contention that this con- 
version of cash into notes had also the effect 
of transferring the property in them from 
the respondent to the appellant unless there 
was some contemporaneous agreement to 
that effect. The learned Judge does not 
appear to have considered at all the ques- 
tion of the property in those promissory- 
notes and has based his decision on certain 
findings as to what the defendants under- 
stood. Imay say at once that in several 
cases, apart from the condition as fo pay- 
ment of water-rate, the learned Judge has 
obviously misconstrued the documents. Jn 
one case, namely, Ex. 9, he apparently. has 
only read the document perfunctorily, for 
he gives its contents accurately as mention- 
ed on the docket, but when the document 
itself is read it appears that the docket is 


not accurate and it would appear that the 


learned Judge has relied solely upon the 
docket without reading the actual docu- 
ment. That by itself would be snfficient to 
vitiate his judgment but it is also clear 
that he has not applied his mind in the 
right direction. The learned Judge starts 
by thinking it a mostextraordinary thing, 
that, when Government promissory notes 
stood at about 98, the appellants should 
have purchased notes of the face value of 
Rs. 5,50U instead of notes of the face value of 
Rs. 5,800 considering the cash already in 
their hands was sufficient to purchase notes 
to the extent of nearly Rs, 5,500 (plus in- 
terest accrued to date} in view. as they 
said, to secure against loss by depreciation. 
‘If there were depreciation below the price 
at which they purchased and notes only of 
Rs. »,300 were purchased, the appellants 
might be put to great loss as the security 
would be inadequate. Asit is, even after 
taking this precaution, the value of the 
notes has fallen far below the amount due 
by the defendants. There was, therefore, 
nothingsur prising in theappellants purchas- 
ing notes of the value of Rs. 5,500. The 
main ground for finding that defendants 
were not liable for the depreciation is that 


there was no understanding on their part. 


that they would be liable for any deprecia- 
tion in value, but when aman owes pro- 
missory-notes, he must know that, if they 
depreciate in value, he will be liable for 
such depreciation and not a third party, 
unless there is an agreement to the con- 
trary. His misunderstanding on this point, 
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if there was any, would be merely due to 
ignorance of ordinary business principles of 
which any man should be deemed to have 
knowledge. Every man knows that he is 
responsible for the condition of his own 
property and when that changes, the res- 
ponsibility is hie and not that of a third 
party. Whether the defendants really un- 
derstood their position or not is immaterial 
in this case. The property in the notes was 
theirs and, therefore, when the notes de- 
preciated they must bear the loss. 

An attempt has been made to show that 
the property in the notes was not defend- 
ants’ and reliance is placed on aletter by the 
Bank to the trustees. How that could effect 
a transfer of property, I do not understand. 
The contention is quite worthless. The 
defendants. accepted the change in the 
nature of their property and had never re- 
pudiated it any time. They are, therefore, 
liable for this depreciation. The appellants 
would have been entitled to realise the 
security in their hands, at the end of the 
lease, but, as a matter of fact, they merely 
credited the market value of the notes at 
that date and asked the defendants to pay 
the balance, in fact, they even offered to 
return the notes if the defendants would 
pay the proper amount in cash. The Judge 
was, therefore, quite wrong in saying that 


‘the defendants were never consulted before 


the Government promissory-notes were sold. 
This is yet another question of fact in 
which the Judge. is completely wrong. 
Considering all these circumstances, the 
judgment appears to be most unsatis- 
factory. 

The decree of the lower Appellate Court 
must be set aside and the decree of the 
District Munsif restored with coste both 
here and in the lower Appellate Court. 

VIN. V. Appeal allowed, 


——— 


ALLAHABAD HIGH COURT. 
Civit Reviston No. 121 oF 1925. 
December 3, 1925. 

_ Present:—Mr. Justice Daniels. 
GANGA DHAR-BAIJ NATH— OPPOSITE 
PARTY — APPLICANTS 
VETSUS 
BOMBAY-BARODA anp CENTRAL 
INDIA RAILWAY—APPLICANT— 
RESPONDENT. 

Provincial Small Cause Courts Act (IX of 1887), 


[92 I. O. 1926) 


s. 17—Ex. parte decree, application to set’ aside— 
Tender of. decretal amount—Deposit made after expiry 
oj limitation—Substantial compliance. 

An application to set aside an ex parte decree was 
presented onthe last day of limitation at about 3 
P. M. It was accompanied by a. tender of the amount 
payable under s. 17 of the Provincial Small Cause 
Courts Act, but as no payments were passed. by the 
treasury after 12 noon, the money was not actually 
deposited in the treasury till the following day : 

Held, that there was a substantial compliance with 
the provisions of s. 17 of the Provincial Small Oause 
Courts Act. 


Civil revision from an order of the Addi- 
tional Judge, Small Cause Court, Cawn- 
pore, dated the Lith May 1925.- 

Dr. N.C. Vaish, for the Applicants. ; 

JUDGMENT .—This is a revision under 
s. 25 of the Provincial Small Cause Courts 
Act. The question raised is whether there 
was a sufficient compliance with s. 17 of 
that Act in presenting an application -to set 
aside an ex parte decree.’ The application 
was presented on the last day of limitation at 
about 3 o'clock. It would appear from the 
judgment, ofthe Court below that it was 
accompanied by a tender of the amount pay- 
able under s. 17, but as no payments are 
passed by the treasury after 12 o'clock in the 
day the tender’ was not returned to the 


applicant or the money actually deposited in - 


the treasury till the following day. I agree 
with the Court below that this was a sub- 


stantial compliance with the provisions ‘of. 


s. 17, The applicant did every thing that 
was possible for him to deposit the money 
at the time of presenting the application, 
“and it was only owing to the particular 
rales in force of the local treasury that it 
could not be deposited till next day. The 
principle of the ruling [Munna Lal v. Radha 
Kishan (1)] relied on by the Oourt below is 
applicable. I accordingly dismiss the re- 
vision but without costs as the respondent 
is eel 


Revision dismissed. 
a 30 Ind. Cas. 2186; 3137A. L. J. 798; 37 A. 591. 





MADRAS HIGH COURT. 
SECOND CIVIL APPEAL, No. 288 or 1923. 
July 31, 1922. 

‘Present :—Mr. J ustice fJackson. 
SHIVA AITHALA’ --DEFENDANT— 
APPELLANT 

- VETSUS 
RANGAPPAYA AITHALA—P tarntirr— 
- RESPONDENT. 
Hindu Law-—Widow of divided member—Funeral 
expenses, NS 


SHIVA AITHALA v. RANGAPPAYA AITHALA, 
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Under the Hindu Law, where a widow of a divided 
member of a Hindu family dies, without having any 
self-acquired “property of her husband, the relations 
responsible for her maintenance, and not necessarily 
those who perform the ceremony, are liable to pay for 
her funeral expenses, in like proportion as the-main- 
tenance itself. 


Second appeal against a decree of the 
Court of the Subordinate Jud ge of South 
Kanara, in A. S. Nos. 34 and 35 “ot 1922, pre- 
ferred against: a decree of the Court of 
the Principal District Munsif, Mangalore, 
in O. S. No. 96 of 1920. 

Mr. B. Sitaramarao, for the Appellant, 

Mr. K. Y. Adiga, for the Respondent. ` 

JUDGMENT. —The short point in this 
second appeal is who is to defray the funeral 
expenses when a widow dies being a 
member of a divided Hindu family, and not 
being in enjoyment, of any self-acquired 
property of her husband. The widow was 
being maintained by her husband’s nephew 
and great nephew each of whom contribut- 
ed half. The lower Courts have ruled that 
they should pay for herfuneral in like pro- 
portion and this seems logical and equitable, 
If the family were not divided they would 
pay at this rate. There is no direct authority 
on the point but Sir E. J. Trevelyan has 
deduced a similar rule from such authority 
as exists. See Hindu Law, 2nd Edition, page 
88. I see no force in the contention that the 
relation who performs the ceremony under 
the Hindu Law must necessarily. pay for it. 
Ina joint family the son does not pay for the 
funeral of his father. Accordingly I confirm 
the decree of the lower Appellate Court-and 
dismiss this appeal with costs. 

The respondent files memorandum of 
objections and wishés an issue to be tried 
which was not previously framed and finds 
no place in the pleadings, whether under 
the partition of 1875 defendant was bound 
to pay the amount claimed irrespective of 
the receipts upon which until now his claim 
has been based. I consider that this new 
point cannot be raised at this late stage. 
The memorandum of objections is dismissed 
with costs. 

V.N. V. 

N. H. 


Both Appeal and Memorandum 
of objections dismissed. 
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MADRAS HIGH COURT. 
Crvin APPRAL No. 268 oF 1922. 
August 24, 1925. 
Present:—Mr. Justice Venkatasubba 
Rao and Mr, Justice Madhavan Nair, 
UNNAMALAI AMMAL AND ANOTHER— 
DEFENDANTS Nos. 1 AND 10—APPELLaNTS 
4 VETSUS h 
ABBOY CHETTY AND ANOTAER— 
PLAINTIFFS— RESPONDENTS. 

Hindu Law—Joint family—Alienation by manag- 
ing member for proper purposes—Recital that proper- 
ties were self-acquired, effect of. 

The managing member ofa joint Hindu family 
executed a mortgage of certain family properties for 
purposes binding on the family but recited in the 
mortgage-deed that the mortgaged properties were 
his absdlute properties. In a suit on the mortgage : 

. Held, that since the mortgage purported to be of 
the entire interest inthe properties and the mort- 
gagor had the legal capacity to execute a mortgage of 
the entire interest binding on the family, the interest 
mortgaged was of the entirety which the executant 
was capable of conveying and not merely of his share 
inthe properties and . the recital that the executant 
was the owner must be treated as surplusage. [p. 525, 
col. 1. . 

Sankaranarayanam Pillai v. Rajamani, 83 Ind. 
Cas. 196; 47 M. 462; 46 M. L. J. 314; 34 M. L. T. 152; 
(1924) A. I.R. (M.) 550; 20L. W. 357, Sabapathy 
Chetty v. Ponnusawmy Chetty, 28 Ind. Cas. 365, fol- 
lowed. ; 

Balwant Singh v. Rev. Rockwell Clancy, 14 Ind. Cas. 
629; 34 A. 296; (1912) M. W. N. 462; 11 M. L. T, 344; 
9 A. L. J. 509; 15 O. L. J. 475; 16 O. W. N. 577; 23 M. 
L. 7.18; 14 Bom. L. R. 422; 39 I. A. 109 (P. CO), ‘dis- 
tinguished. , 

Appeal: against a decree of the Court 
of the District Judge, South Arcot, dated 
the 30th January 1922, in O. S. No. 11 of 
1521. 

Mr. S. T. Srinivasagopalachariar, for the 
Appellants. f : , 

Messrs. A. Krishnaswamy Aiyar and K. 
R. Rama Aiyar, fcr the Respondents. 


JUDGMENT. —This suit has been 
brought to enforce three mortgages evi- 
denced by Exs. A, B and D. Audi and 
Ramaswami were father and son. A and B 
were executed by Ramaswami and D was 
executed after Ramaswami’s death by Audi 
and Ramaswami’s widows the first defend- 
ant and another. Subsequent to the ex- 
ecution of these mortgages, the first defend- 
ant obtained a decree for maintenance 
against Audi and in execution of it she 
and her father the 10th defendant became 
the purchasers of the properties which had 
been previously mortgaged. 

In regard to the firat two deeds, the 
question is, did the interest of Audi pass 
- to the plaintiffs, the mortgagees. They 
were executed by Ramaswami, the son, but 
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the lowe Court has found, jand we agree 
with the finding, that hs was thé managér 
of the family. As regards the question 
whether tlie monies . were borrowed for 
family purposes, thé ledtiéd Judge relying 
mainly on oral evidence and probabilities 
has come to the conclusion that they were 
not so borrowed. Hé however has failed 
to give éffect to the admission contained 
in thé later document Ex. D. It is very 
clearly stated in it that the monies under 
A and B were borrowed, by Ramaswami 
for purposes binding on the family and as 
we have said it was executed not only -by. 
Audi but also by the Ist defendant. No 
reason, has been shown why this admission 
should not be acted on. Itmust be remem- 
bered that evidence in the suit was given 
long after the transaction; whereas the 
interval of time between Exs. A and B on 
the one hand and Don the other was only 
four years. The lower Court has however 
come to. the conclusion that A and B are 
binding upor the share of Audi but for a 
different reason. It has held that by Ex. 
D, Audi ratified the mortgages A and B. 
This view may be open to question but we 
agree with the conclusion of the lower 
Court. i ; l 

Next we have to deal with Ex. D. . It was 
executed shortly after the death of Rama- 
swami. The consideration, namely, Rs. 4,000 
was made up thus :— 


Rs, 
(1) Balance of interest due nas 
under Exs. A and B ... 382 
(2) Balance due by Rama- 
swami for goods sup- .. 
plie ae ise ed 130 
(3) Cost of stamp for Ex. D 20 
(4) Amount received in . 
cash 3,468 
TOTAL 4,000 


The plaintiffs admitted that ‘the fourth 
item was not due as they had not paid it 
and so ‘no question arises in regard to it. 
Regarding the other three items, the Court 
has held against the plaintiff. This find- . 
ing cannot be supportéd. Thereis a clear 
admission of Audi (Ex. 14) which the lower 
Court has somehow overlooked. According 
to that, all the sums excepting the last 
were received bythe executants. The first 
item of D is the balance öf interest due 
under Aand RB. This item having -beén 


(921. 0, 1938) 


disallowed, the learned Judge directed that 
interest upon A and B should be calcul- 
ated as if credit for interest in D had not 
been given. As we are holding that the 


first item in D is due, it will not be neces- 


sary to adopt this course. In calculating 
interest under A and B credit must be given 
for the amount of interest included in D. 
As tegards D, our conclusion is, that the 
first three sums are due and they will carry 
interest at the rate provided in the docu- 
ment. 

There remains lastly the question of law 
raised by Mr. Srinivasagopalachari, the 
learned Counsel for the appellants. He has 
contended that in Exs. A and B Rama- 
swami described the properties as abso- 
lutely belonging to him but as a fact he 
was entitled only to a half share, the mort- 
gages must operate only on that share. We 
cannot accept this contention. The pro- 
perties that were mortgaged were the en- 
tire properties and not Ramaswami's share 
in them. The description given shows 
that it was the entire property that was 
intended to be mortgaged. The recital that 
the executant was the owner may be treated 
as surplusage. Not only did he pur- 
port to mortgage the entire property, but 
on our finding he possess3d the legal capa- 
city to do so. -As the manager of the family 
he was competent to enter intoa transac- 
tion binding on the whole property. There 
were thus three elements present jirst, he 
purported to mortgage the whole property, 
secondly, he was legally competent to do 
so and thirdly, there is nothing in the docu- 
ment torepel the natural inference that 
what was intended to be conveyed’ was the 
whole property. Sankaranarayanam Pillai 
v, Rajamani (1) and Sabapathy Chetty v. 
Ponnusawmy Chetty (2) are clear authorities 
for the position that in the ‘circumstances 
the interest conveyed should be held to be 
that which the executant was capable of 
conveying. Balwant Singh v. Rev, Rockwell 
Clancy (3) strongly relied on by the learn- 
ed Counsel was distinguished in those 
two cases, and we adopt the observations 
on this matter in the judgment in those 
cases. We may observe that Sabapathy 

(1) 83 Ind. Cas. 196; 47 M. 462; 46 M. L. J. 314; 34 
M° L.T. 152; (1924) A. IR. (MJ) 550; 20 L. W. 


357. 

9) 28 Ind. Cas. 365. 

3 14 Ind. Oas. 629; 34 A. 296; (1912) M. W. N. 462; 
11 M. L, T. 344; 9 A. L. J. 509; 15 C. L. J, 475; 16 O. 
W. N. 577; 23 M. L. J. 18; 14 Bom, LR. 422; 391. A. 
709- (P. 0.3). 
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Chetty v. Ponnusawmy Chetty (2) is almost 
on allfours with the present. 

The decree of the lower Court is modified 
and the following decree is substituted. 
There will bea mortgage decree for the 
amounts dueunderA and B. There will 
similarly be a mortgage decree for the 
amount due underD. The plaintiffs will 
first bring to sale the properties in A and 
B for the amounts due under them. If 
after satisfaction of those mortgages there 
is any balance, that will be applied towards. 
the debt under D. The properties men- 
tioned in D will be sold only in the 
event of any balance remaining even after 
the monies have been so applied. > 

The appellants will pay the respondents 
the costs of the appeal. There will be no 
order as to costs in the memorandum of 
objections. 

V, N. V. 


Z. K. Decree modified. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit Revision No. 391 or 1925. 
November 24, 1925. 
Present :—Mr. Hallifax, A. J.C. 
In re DIGAMBAR—Apptioanr, 

Court Fees Act (VII of 1870), Sch. 1, Art. 12—~ 
Sucsession certificate—Provident fund, whether exerrpt 
from Court-fees. 

Money standing to the credit of a deceased person 
ina Railway Provident Fund passes to his nominee 
and does not form what can properly be called an, 
asset of the estate of the deceased. It is, therefore, 
exempt from the Court-fees payable for a Succession 
Certificate under Art. 12, Sch. I, of the Court Fees Act, 


Application for revision of an order of 
the Additional District Judge, Bilaspur, 
dated the 12th November 1925, 

Mr. G. R. Deo, for the Applicant. 

JUDGMENT.—Mz. G. R. Deo has been 
heard for the applicant. It appears from 
Bengal Revenue Circular No.4 cf January 
1922, that the matter of the liability to 
duty of asum standing to the credit ofa 
deceased person in a Railway Provident 
Fund was referred by the Board of Revenue 
of Bengal to the Advocate-General and 
the Board agreed with him in holding that 
Provident Fund money is exempt from 
duty and that the Administrator has no. 
thing to do with this fund, which passes to 
the nominee even if there is no Adminis- 
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trator, it does hot form what can properly 
be called an asset of the estate. In 
this view Iconcur. It has, however, been 
brought to my notice in a previous case 
that the Bengal Nagpur Railway Campany 
perhaps for its own protection, ordinarily 
refuses to pay this money without Letters 
of Administration. The amount will, there- 
fore, be mentioned among the assets, but 
no Court fee will be recovered on it. The 
order that a Court-fee is to be paid is set 
aside. The proceedings will continue. 

Z. K. Order set aside. 


MADRAS HIGH COURT. 
OwIL, Revision Perrrion No. 1148 or 1923. 
September 30, 1925. 

Present :—Mr. Justice Devadoss. 
PERIA NAMBI SRINIVASACHARIAR 
—Praintirr No. 1—PETITIONER 

` versus 
KUNA RAMASAMY NAICKER AND OTHERS 
—DEFENDANTs AND PLAINTIFFS Nos. 2 To 3 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 92, swit 
under—Damages for misconduct of trustee. 

Although in a suit -under s. 92, ©. P. C., a decree 
may be passed against a trustee: in office to account 
for the intome of the property in his possession, a 
claim for a specificsum in damages on account of 
loss to the trust by the misconduct of the trustee 
is, not one of the reliefs falling within the scope of 
the section. 

Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, pray- 
ing the High Court to revise an order, 
dated the 12th March 1923, of the Court of 
the Subordinate Judge, Dindigul, in O, 
S. No. 74 of 1920. 

“Mi. K. Rajah Iyer, forthe Petitioner. 

Mr. M. Patanjali Sastri, for the Respond- 
ents. 

JUDGMENT.—This is an application 
to revise the order of the Subordinate Judge 
of Dindigul directing payment of Court-fee 
on the amount mentioned in the plaint 
as damages on the ground that the proper 
Court-fee was not. paid. The first plaintiff 
has preferred this petition, . 

The contention of Mr. Rajah Iyer, for the 
petitioner, is that the order of the Subordi- 
nate Judge was without jurisdiction in- 
asmuch as his client was entitled to ask in 
a scheme suit for an account against the 
trustee. No doubt in a scheme suit a decree 
may be passed against the trustee in office 


AISHAN v. MUNICIPAL COMMITTEE. 


(92 I. ©. 1926] 
to account for the income of the property 
which was under his management. But 
in this case what the plaintiff has done is 
to ask for a specific sum to he paid by the 
defendant as damages for the loss caused 
to the said devasthanam by the defendants’ 
misconduct. Claiming damages on account 
of misconduct is not one of the reliefs 
under s, 92, O. P. ©. ', 

If the plaintiffs wanted the defendant to 
account for the income of theinstitution of 
which the said defendant was the manager, 
he should have been asked to submit an 
account relating to his management. Prayer 
(b) of para. II of the plaint does ask for an 
account of the management. But prayer (c) 
wants the defendant to pay Rs. 53,000 and 
odd as damages for the losses caused to the 
devasthanam during his management. As . 
this is made ona different footing from the 
ground of accountability of a trustee 
for the income of the property which was 
under his management, I think the order 
of the learned Subordinate Judge is right 
and I dismiss the civil revision petition 
with costs. 

It is open to the plaintiffs to file another 
suit after obtaining the consent of the 
Advocate-General for such reliefs as they 
deem proper. 


V. N. V. Petition dismissed. 


. LAHORE HIGH COURT. 
SECOND ČIVIL'APPEaL No. 2017 or 1924, 
January 23, 1925. 

Present :—Mr. Justice Campbell. 
Musammat AISHAN—PuasntiFr— 
APPELLANT 

` Versus 
Tor MUNICIPAL COMMITTEE, . 
LAHORE, Turovas Taz SECRETARY— 
DEFENDANT RESPONDENT. 

Registration Act (XVI of 1908), s. 17 (1) (d)—Lease 
reserving yearly rent. 

A mere recital of an annual rate of rent in a lease 
does not constitute ita lease reserving a yearly rent 
within the meaning of s. 17 (1) (d) of the Registration 
Act. [p. 527, col. 1.2 

Muhammad Mosam Khan v. Bakhtawar, 70 P. R. 
1895 and Kanwar Ranzor Singh v. Chippal, 37 P.R. 
1900; P. L. R. 1900 p. 303, followed. 

Second appeal from a decree of the 
District Judge, Lahore, dated the 16th April 
1924, reversing that of the Munsif, First 
Class, Lahore, dated the 27th July 1922, 


[2 Í. o. 1926) 

Mr. G. S. Salariya, for the Appellant. 

Lala Madan Gopal, for the Responden t 

JUDGMENT.—The question before 
the lower Appellate Court was whether a 
certain plot of land was the property of 
the plaintiff or of the defendant, and the 
learned District Judge held largely on the 
strength of a certain document that it was 
the property of the defendant. 

In setond appeal for the first time the ob- 
jection has been raised that the document 
is compulsorily registrable as a lease reserv- 
ing a yearly rent, and without registration 
is not admissible in evidence to affect the 
property to which it refers. I have examin- 
ed the document, If it is a lease it is 


determinable at any time at the will ofthe . 


landlord, and it has been held more than 


once that the mere recital of an annual - 


rate of rent in such a lease does not con- 
stitute it a lease reserving a yearly rent 
within the meaning of s. 17 (1) (d) of the 
Registration Act, vide Muhammad Mosam 

- Khan v. Bakhtawar (1) and Kanwar Ranzor 
Singh v. Chippal (2).. 

A second contention has been put forward 
that the document has not been proved to 
have been executed by the ostensible execu- 
tant Nawab, but the finding of the learned 
District Judge to that effect is oneof fact 
and the suggestion that it is based on no 
evidence at all has no force. I dismiss the 
appeal with costs. 

N. H. 

(1) 70 P. R. 1895. 

(2) 37 P. R. 1900; P. L. R. 1900 p. 303. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
First Civiu AppgaL No. 83 or 1924. 

f August 17, 1925. f 
Preseat:—Sir Norman Macleod, Kr.; Chief 
Justice, and Mr. Justice Coyajee. 
GAJANAN NARAYAN PATKAR— 
DEFENDANT—-APPBLLANT 
versus 
JIVAN GIRI CHAMELGIRI—Puarntirr 
` RESPONDENT. 

Registration Act (XVI of 1908), s. 1?—Transfer of 
Property Act (IV of 1882), s. 54—Sale-deed—Agree- 

© ment to re-convey—fegistration, whether necessary. 
Where a registered sale-deed is followed by an 
agreement to re-convey, and the latter can be treated 
asan altogether separate transaction from the sale- 
deed itself, then under s. 54 of the Transfer of Pro- 
perty Act, the agreement vests no interest in the 
property in favour of the vendor and does not require 
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to be registered. But if the agreement to re-convey 
is really a part and parcel of the transaction of sale, 
which is only partly evidenced by the registered deed 
of sale, then the agreement to re-convey must also 
be registered. In other words, when a transaction is 
evidenced by a document which isin effect divided 
into two parts, one of which is registered and the 
other is not, then the law looks to what is the real 
transaction between the parties, and demands that 
the whole document evidencing that transaction must 
be registered, whether it consists of one part or two. 
[p. 528, col. 2.) 

Per Coyajee, J—The question whether an agree- 
ment to re-convey immoveable property exceeding 
Rs. 99 in value does or does not require to be regis- 
tered must, in each case, be decided on a consideration. 
of the contents of the document itself and of such 
facts as might be proved for the purpose of showing 
in what manner the language of the document is 
related to existing facts. Proximity of time, or even 
the identity of the dates of the two documents, is 
aT the decisive circumstance in all cases. [p. 529, col. 
2. 

First appeal from the decision of the Joint 
First Class Subordinate Judge at Thana, in 
Suit No. 493 of 1922. 

Mr. A. G. Desai, for the Appellants. 

Mr. G. N. Thakor, (with him Mr. J. G. 


Rele), for Respondent No. 1, 


JUDGMENT. 

Macleod, C. J.—The plaintiff sued for 
specific performance of a contract for the 
sale of certain immoveable properties by the 
defendants on their passing a sale-deed to 
him, and for possession. 

The document on which the plaintiff sued 
is Ex. 30 and is dated March 17, 1897, 
It is addressed to four persons, Govindgiri, 
Pitambargiri, Chamelgiri and Harigiri, the 
four chelas of Guru Daulatgiri. It runs 
as follows:— 5 

“On March 2," 1897, we have jointly pur- 
chased from you the property. After having 
got registered an arbitration award amongst 
ourselves about that property and after you 
have paid off all your personal debts due 
to us, every one of us will, to the extent of 
his own rights separately pass to every one 
of you a separate agreement to sell one- 
fourth portion of the property purchased 
from you, the period for the said agreement 
being one of twenty one years. When every 
one of you pays, after 21 years, his one- 
fourth share of the amount according to the 
agreement of sale, every one of us will pass 
to every one of you a separate sale-deed at 
your ‘expense, The same will be passed 
either to you or to your legal heirs or to the 
executors of your will.” 

Then there are detailed the shares which 
the purchasers under the document referred 


to in this Exhibit should take, and for, 
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which they were to pass sale-deeds to the 
various chelasas stated therein. 

We are only concerned in: this case with 
the father of the plaintiffs now deceased, 
viz, Chamelgiri to whom Naro Balkrishna 
Patkar was to pass a sale-deed to the extent 
of a 4-annas share. The first defendant 
is the son of Naro and the second defend- 
ant is his daughter-in-law. 


dence for want of registration. The Judge. 


said:— : 

“The defendant had contended that this 
potchiti required to be registered, No 
authority was shown in support of that con- 
tention. Exhibit 30, potchitt, by itself did not 
create, declare, etc., any right, etc., toorin 

_the immoveable property, it merely notified 


that after certain contingencies a satekhat’ 


bargain paper, agreeing to reconvey would 
be passed. The writing is not thus com- 
pulsorily registrable under s. 17 of the Re- 
-gistration Act.” | 

If the document is to be considered as an 
agreement to obtain a satekhat, then it 
would be barred by limitation. The suit 
can only proceed on ‘the basis that the 
document itself is an agreement to re-convey. 
In 1909 a suit was brought.on this docu- 
ment. together with the sale-deed dated 
March,2, 1907, on the ground that the two 
constituted a mortgage, and the property 
was sought to be redeemed. That suit'was 
dismissed. From the evidence in that case it 
was shown how Ex. 30 came to be executed. 
Although the sale-deed is dated March 2, 
1897, it was really executed after Ex. 30. 
“The chelas would not execute the sale-deed 
until they obtained the agreement from 
their creditors. It is obvious, therefore, 
that these documents evidence one transac- 
tion, and, therefore, the principle which was 
laid down in Bala Khandapav, SadashivHari 
Chivati (1), after a consideration of the deci- 
sion in Mir Gazi v. Miya Ali (2), would be 
applicable. Each case must stand on its 
own facts. If the agreement to reconvey 
can be treated as a separate transaction, as 
it was in the case last cited, then under 
s. 54 of the Transfer of Property Act, it 
vests no interest in the property and need 
not be registered. But if the document 
which has not been registered, is really a 
part and parcel of the transaction, which is 
only partly evidenced by the registered 


(1) 64 “Ind.-Cas. 294; 23 Bom. L. R. 1066 
(2) 28 Ind. Cas. 132! 16 Bom. L. R. 582; 38 B. 703. 
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document, then it is clear that the other 
document also requires to be registered. In 
other words, when a transaction is evidenc- 
ed by a document which is in effect divided 
into two parts, one of which is registered 
and the other is not, then the law looks to 
what is the real transaction between the 
parties, and demands that the whole docu- 
ment evidencing that transaction must be 


` registered, whether it consists of one part 


or two. 

The result is that, in our opinion, Ex, 30 
is not admissible in evidence for want of 
registration. That disposes of the case. 
The appeal will be allowed with costs 
throughout. 


Coyajee, J.—This suit was instituted 
by Chamelgiri Guru Daulatgiri Gosavi for 
specific. performance of an agreement, 
Ex. 30, dated March 17, 1897, to sell certain 
immoyeable properties. Chamelgiri having 
died, the respondents were brought on the 
record as his legal representatives, and the 
suit was proceeded with. 


The facts of the case, so far as they are 
now material, may be briefly stated. -In 
March 1897, Chamelgiri and three other 
persons executed a deed of absolute sale, 
(Ex. 33), conveying certain properties to 
Naro Balkrishna Patkar (father of defend- 
ant No, 1) and two others. On Mareh, 17, 
1897, the purchasers signed the document, 
Ex. 30, by which they agreed to reconvey 
the same properties to‘the vendors in the 
manner and subject to the conditions there- 
in stated. In the year 1909 the vendors 


_brought a suit (No. 93) against the purcha- 


sers alleging that the said.two documents 
taken together constituted a mortgage, and 
claiming that they were entitled to redeem it. 
The suit failed on the ground that Ex. 33 
was an absolute conveyance and that the 
two documents could not’ be so read as to 
convert the transaction into one of mort- 
age. 

The plaint in this case was presented on , 
December 2, 1922. The suit was resisted on 
the grounds, among others, that: (1) the 
agreement, Ex. 30, was not enforceable by 
law; (2)it was not admissible in evidence 
for want of registration; and (3) the claim 
was barred by the law of limitation. All 
those contentions failed in the Trial Court, 
and the plaintiff obtained a decree for 


specific performance of the agreement and 


for possession of the suit properties on his 
paying to the defendants the sum: of 


(92 I. ©. 1926) 
Rs, 7,249-12-0. The case of defendant No. 2 
need not be separately considered. 

From that decree, the defendants have 
brought this appeal, and their main con- 
tention Is that as the document, Ex. 30, had 
not been registered, it could not be receiv- 
ed as evidence of any transaction affecting 
the immoveable property comprised therein, 
and that, therefore, it could not be made the 
foundation of a suit for specific perform- 
ance. 

The plaintiff refers tothe sale-deed (Ex. 
33) in the second paragraph of his plaint, 
and then in the fifth paragraph he says:— 

“At the time of the execution of the sale- 
deed mentioned in cl. 2, it was agreed be- 
tween Patkar, Raikar and Pradhan, the 
vendees on one hand, and Chamelgiri, 
Pitambargiri, Govindgiri and Harigiri 
vendors on the other, that the vendees 
should reconvey the properties sold to 
the vendors and the terms thereof which 
were agreed upon were as under....... A 
writing about the aforesaid conditions was 
passed on March 17, 1897, by Naro, Bal- 
krishna Patkar, Mahadeo Krishna Raikar 
and Ramchandra Bajirao Pradhan to 
Chamelgiri, Govindgiri, Pitambargiri and 
Harigiri.” 

No oral evidence, we understand, was led 
in the case. Naro Balkrishna Patkar died 
some time before this suit was filed; his 
evidence was, therefore, not available. 
Chamelgiri died while the suit was pro- 
ceeding; he was not examined, but the evi- 
dence given by him in the earlier suit 
No. 93 of 1909 was received and marked as 
Ex. 39 in this case. Its admissibility was 
not questioned before us. That evidence 
clearly shows that although, the sale-deed 
bears date March 2, it was not signed by 
the vendors until after they had obtained 
the agreement (Ex. 30) on the 17th. He 
said: “I went to Alibag on the 17th for 
registering the document, (that is, the sale 
deed). We affixed our signatures to the 
document in the Registrar's office. Those 
- signatures were made after the counter- 
agreement (now Ex. 30) was taken. The 
counter-agreement was made on that very 
day.” Chamelgiri has given the reasons 
why he and the other vendors would not 
execute the sale-deed unless and until the 
purchasers agreed by a separate document 
(Ex. 30) to reconvey the property, that is, 
not to deal with the property as full owners 
for a period of twenty-one years. The trans- 
action, then, was one and indivisible, it 
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was to be found partly in one document 
and partly in the other. Exhibit 33 pur-. 
porls to be a deed of absolute sale and . 
has been dnly registered. Exhibit 30, 
which purports to limit the purchasers’ 
interest in the property conveyed under the 
former document has not been registered. 
This latter document came under s. 17 (1) 
(b) of Act III of 1877 and its registration was 
compulsory; it did not fall within the excep- 
tion contained in s. 17 (h) ofthat Act which 
now corresponds to s. 17 (2) (v) of Act XVI of 
1908: Achutaramaraju v. Subbaraju (3). 
The facts of this case distinguish it from 
those cases in which a registered-deed of 
absolute sale is followed, soon or late, by an 
unregistered agreement to reconvey the 
same property. The question whether an 
agreement to reconvey immoveable pro- 
perty exceeding Rs. 99 in value does or 
does not require to be registered must, in 
each case, be decided on a consideration of 
the contents of the document itself and of 
such facts as might be proved for the pur- 
pose of showing in what manner the langu- 
age of the document is related to existing 
facts. Proximity of time, or even the 
identity of the dates of the two documents, 
is not the decisive circumstance in all cases. 
Respondent's Counsel relied on: (i) Bhag- 
wan Sahai v. Bhagwan Din (4), (it) Vaman 
Trimbak Joshi v. Changi Damodar Shimpi 
(5) and (iti) Mir Gazi v. Miya Ali (2). It 
is sufficient tosay that the facts of this 
case, as set out above, are entirely 
different. It is true that in each of 
those three cases, the two documents 
under consideration bore the same date; 
and, moreover, in cases (ii) and (iit) the 
agreement had not been registered. But 
in all the three cases, the documents em- 
bodied, each a separate and distinct tran- 
saction. Whereas, in this case there is but 
one transaction and it is contained partly 
in a registered document and partly in an 
unregistered one. In Bhagwan - Sahai's 
case Sj, the plaintiff sued to redeem 
certain property on the ground that a 
deed of absolute sale of the property and 
a contemporaneous agreement to reconvey 
it within a period of ten years, constituted 
a mortgage. The Courts in India found in 
favour of the right to redeem. The Privy 


(3) 25 M. 7; 11 M. L. J. 370. 

(4) 17 I. A. 98; 12 A. 387; 5 Sar. P. C. J. 557; 6 Ind. 
Dee. (x. s.) 992 (P. C.). 

(5) 91 Ind. Cas, 360; 27 Bom. L. R. 1261; 49 B. 


I; 
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Council reversed their decree and dis- 
missed the suit on the ground that it was 
not a case of mortgagor and mortgagee, 
but one of an absolute sale with a right to 
re-purchase within a period of ten years. 
The question whether an unregistered 
agreement to reconvey property exceeding 
Rs. 99 in value could be made the basis of 
a suit for specific performance was not 
raised and was, therefore, not considered 
(see the facts set out at pages 98 and 99*.) 

In Bala Khandapa v. Sadashiv Hari 
Chivati (1), the plaintiff sued to recover 
possession of certain property on the basis 
of a sale-deed (Ex. 22) and an agreement to 
reconvey (Ex, 23). Their Lordships held 
that the document (Ex. 23) could not be 
treated as a separate document entirely 
apart from the sale-deed, and that it requir- 
ed to be registered. The learned Chief 

‘Justice said (page 1067}):— 

“The plaintiff has to prove that he is 
entitled to get areconveyance from the de- 
fendant, and he could only prove that by 
evidence, and unless Ex. 23 can be exhibited 
he must fail. He can only succeed if he 
can satisfy the Court that Ex. 23 was an 
entirely separate transaction “from Ex. 22, 
since it will be conceded that if the defend- 
ant as owner of the property had, after the 
sale had been executed, agreed to reconvey 
the property to the plaintiff after a certain 
date, that might be a document which need 
not be registered. That was the view taken 
by this Court in Mir Gazi v. Miya Ali (2), 
though in that case the two documents 
were simultaneously , executed, and the 
Court came to the conclusion that the two 
must be treated as separate, so that the 
second document was nothing more than an 
ordinary agreement to sell. 1 should con- 
sider myself that that was a very extreme 
case. f 

In this case the document (Ex. 30) was 

- obtained by the vendors before they exe- 
cuted the sale deed Ex. 33, it purports, as 
indeed- it was intended, to limit the pur- 
chasers’ interest in the immoveable pro- 
perty conveyed under Ex. 33; it, therefore, 
required to be registered; and being un- 
registered it could not be made the founda- 
tion of a suit for specific performance. 

. For these reasons I agree in the order 
proposed by my Lord the Chief Justice. 

Z, Ke. Appeal allowed. 


*Pages of 171. A.-[d | 
{Page of 23 Bom, L, Rel Ed] 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Crviu Revision No. 51 or 1924. 
September 22, 1924, 
Present:—Mr. Baker, J. C. 
KISAN—DsrenDant—APPLICANT 


Versus 
Musammat JASODABAI—Puatntirr— 


Non-APPLICANT. 

Limitation Act (IX of 1908), Sch. I, Art. 75— 
Instalment bond—Whole amount becoming due ow 
default—Limitation, commencement of. 

Where an instalment bond provides that on default , 
in the payment of two instalments the whole amount 
due under the bond shall become payable, and default 
is made in the payment of two instalments, a suit to 
recover the amount of the bond is governed by Art. 75 
of Sch. I to the Limitation Act, and limitation begins 
to run from the date on which the second instalment 
in respect of which default was made became due. 


Revision against the decree of the Small 
Cause Court, Nagpur, dated the 27th 
November 1923, in Civil Suit No. 539 of 
1923. 


Mr. G. R. Pradhan, for the Applicant. 
Mr. W. R. Puranik, for the Non-Appli- 
cant. > j 


ORDER.—The only point in this case 
is one of limitation. The defendant exe- 
cuted a bond for Rs. 375 in favour of plaint- 
iff on 3rd October 1915. Rs. 25 were re- 
paid immediately and the balance was 
re-payable by seven instalments of Rs. 50 
each, payable in Kartik Shuddh 15th every 
year, beginning from Fasli 1326 (1916). 
On: failure of any two instalments the 
whole was to become payable. 

The plaintiff brought a suiton the bond. 
on 22nd March’ 1923, ‘alleging that the 
instalments for 1326, 1327 and 1328 (1916, 
1917 and 1918) had been paid and those 
for. 1919 and 1920 had not been paid. The 
last payment was in March 1921 on account 
of the instalment for 1328. The defendant 
denied any payment subsequent to 1916. 

The Small Cause Court Judge found that 
the instalments of 1327 and 1328 were paid 
as stated by plaintiff and awarded plaintiff's 
claim, 

Defendant applies in revision on the 
ground that the alleged payment by defend- 
ant being neither a payment of interest as 
such or å part of payment of principal in 
the hand of defendant could not operate to 
save limitation under s. 20 of the Limita- 
tion Act. f 

It is further argued that the mere pay- 
ment and acceptance ofan overdue instale 
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ment will not operate as a waiver dnd refer- 
a is made to Ballabhdas v. Dalipsingh 
Neither of these pleas was urged in the 
Emall Cause Court where the defendant 
simply denied any payment after 1916 and 
stated he was not in Nagpur during sub- 
“sequent years. 

‘The case is governed by Art. 75 of the 
Limitation Act and the cause of action 
arises when the default is made. Section 
20 of the Limitation Act has no application. 
The Small Cause Court Judge has found 
that the instalments for Fasli 1327 and 
1328 were paid. The catise of action arose 
when the instalments of 1329 and 1330 were 
not paid. The suit must be brought 
within three years from the date when the 
instalment of 1330 fell due which was 
Kartik Shuddh 15th, 1330. (26th November 
1920.) The suit was brought in March 1923 
and is in time. f 

It is argued that overdue instalments were 
to carry interest and so there was no full 
payment of the instalment of 1328. It was, 
however, accepted as a payment of the in- 
stalment in full. 

The application is dismissed with costs. 

Z. K. Application dismissed. 
(1) 12 Ind. Cas. 741; 7 N. L. R. 147. 


LAHORE HIGH COURT. 
Second Civiu Apres No. 404 or 1925, 
November 3, 1925. 
Present:—Mr. Justice LeRossignol. 
RULDU RAM—Derexpant—APPELLANT 

versus ` . 

SURAIN SINGH AND oTHERS—PLaINTIFF3 

AND GANDA SINGH AND oTHERS— 
DEFENDANTS—RESPONDENTS, h 

Land Redemption and Foreclosure Regulation 
(Bengal) (XVII of 1806)—Punjab Land Revenue Act 
cae I of 1887), s. 44— Mortgage —Foreclosure-- Revenue 

ecords, entry in—Presumption —Redemption suit— 
Burden of proof. 

Where in the case of a mortgage comprising a 
stipulation by way of conditional sale, the mortgagee 
purports to take foreclosure proceedings and a muta- 
tion ig thereafter recorded in the kevenue Records 
showing that the’ mortgagee’s rights have been con- 
verted into full proprietary rights, thè burden is 
nevertheless upon the mortgagee, in a suit for redemp- 
tion brought by the mortgagor, to prove that his 
mortgage right has been converted by foreclosure pro- 
ceedings in accordance with law into a full proprie- 
tary right.- The only onus thrown upon the plaintiff 
in such a case is to show that there was a mortgage 
and that it was granted within sixty years of suit. Once 
this is established, it would rebut the prima facie 
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presumption of correctness fof the Revenue "Record 
entry, and the onus would then be on the defendant 
to show that the revenue entry isin fact correct and 
that there was a proper and legal foreclosure. 


Second appeal from a decree of the 
Additional District Judge, Amritsar at 
Lahore, dated the 18th November 1924, 
affirming that of the Subordinate Judge, 
Third Class, Amritsar, dated the 7th March 
1923. 

Lala Moti Sagar, R. B., and Lala Amar 
Nath Chona, for the Appellant. 

Lala Fakir Chand, for the Respondents, 


JUDGMENT.---This second appeal 
arises out of a suit to redeem a mortgage of 
land granted in the year 1882. The mort- 
gage was with possession and comprised a 
stipulation by way of conditional sale. The 
suit has been decreed by the Courts below 
on the ground that,- though foreclosure pro- 
ceedings inthe suit were had in 1885, no 


` record of those proceedings, with the excep- 


tion of a mere entry in a register that notice 
was served on the mortgagor, is forth- 
coming, and the oral evidence to the effect 
that the notices were in accordance with law 
and that all the formalities required by the 
Regulation were observed has been rejected. 
In other words, the Courts below have 
held that there were no valid foreclosure 
proceedings and the mortgage consequently 
is still subsisting. 

In 1888, after foreclosure proceedings, a 
mutation was written up to convert the 
mortgagee right into a full proprietary right. 
Bagu, the mortgagor, appeared. before the 
attesting officer and denied receipt of con- 
sideration for the mortgage. He did not 
assert that the foreclosure proceedings were 
notin order,and since that date the quondam 
mortgagee has been in possession and 
regarded as proprietor. In 1902 Ruldu 
Ram, the quondam mortgagee, sold 37 
kanals 8 marlas out of the land mortgaged 
to an uncle of one of the present plaintiffs 
who are reversioners of the mortgagor Bagu 
who died childless. The vendee is not one 
of the plaintiffs. Consequently it is not 
contended for the appellant with any vigour 
that there is any question of estoppel, but 
it is urged that, inasmuch us the entry in 
the Revenue Record is a prima facie evidence 
of the full proprietary right ofthe defendant, 
the burden of proving that there was no 
valid foreclosure lay upon the plaintiffs. 

The plaintiffs-respondents referred to 
Narendra Narain Singh v. Dwarka Lal 
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Mundur (1) and Madho Pershad v. Gajudhar 
(2) which lay down that the quondam mort- 
gagee is fixed with the onus of proving the 
validity of the foreclosure proceedings, but 
it is noteworthy that in both those cases the 
plaintiff was the quondam mortgagee who 
was out of possession and who came into 
Court seeking possession within a short 
time of the foreclosure proceedings. Refer- 
ence is also made to Indar v. Asa Singh 
. (8) where the rule is cited that neither 
mortgagor nor mortgagee, by adverse act, 
can bar the right of the other. None of 
these rulings is of any direct help in the 
present case. Admittedly it lies upon the 
mortgagee to prove that his mortgage right 
has been converted by foreclosure proceed- 
ings in accordance with law into a full pro- 
prietary right, and the finding in .this case 
is that such valid foreclosure proceedings 
have not been established. But the ques- 
tion for this Court’s decision is whether in 
this case, in which the mortgagor’s repre- 
sentatives are the plaintifis, the burden of 
proving that the foreclosure proceedings 
were invalid does not lie upon them by 
reason of the mutation proceedings of 1888 
and the presumption of correctness that 
attaches to the entry in the Revenue Record. 

In my opinion the only onus thrown upon 
the plaintiffs isto show that there was a 
mortgage and that it was granted within 
sixty years of suit. This rebuts the prima 
facie presumption of correctness of the 
Revenue Record entry and the defendants 
are then fixed with the liability for show- 
ing that ‘the revenue entry is in fact 
correct and’ that there was a proper 
and legal foreclosure. The Courts below 
on theevidence might have held that the 
foreclosure proceedings were good, but they 
have come to the opposite conclusion and 
the finding is one of fact. 

For the foregoing reasons it must be taken 
that there were no legal foreclosure proceed- 
ings and the mortgage is still subsisting. 
I accordingly dismiss the appeal with costs, 


Z. K. Appeal dismissed. 

(1) 3 0. 397; 1 O. L. R. 369; 51. A. 18; 3 Suth. P. 
C. J. 480; 3 Sar, P. C. J. 771; 2 Ind Jur. 117; 1 Ind. 
Dec. (N. s.) 839 (P. C.) 

(2) 11 C. 111; 11 I. A. 186; 8 Ind. Jur. 694; 4 Sar. 
P. C. J. 574; Rafique and Jackson's P. O. No. 85; 5 
Ind. Dec. (N. s.) 832 (P. O.). 

(3) 65 P. R, 1908; 90 P. L. R. 1908; 113 P, W.R. 
1908. ? 


BOMBAY BARODA & CENTRAL INDIA RY. v, GULABBHAT Biaawakibas, [93 L 0. 1996] 


ALLAHABAD HIGH COURT. 
Orvit Revision No. 111 or 1925. 
November 30, 1925. 
Present:—Mr. Justice: Daniels. 

Tur BOMBAY BARODA ann CENTRAL 
INDIA RAILWAY—DEFENDANT 

f —ÅPPLICANT 
VETSUS 
Messes. GULABBHAI BHAGWANDAS — 
PLAINTIFFS— OPPOSITE PARTY. 

Carriage of goods—Railway Company—-Freight 
charged at maund-rates, whether can be subsequently 
calculated at wagon-rates. . 

Where a Railway Company at the time of consign- 
ment agrees to charge freight on the basis of calculation 
at maund-rates and grants a Railway receipt on that 
basis, it cannot subsequently demand freight on the 
basis of a calculation at wagon-rates and vice versa. 

Civil revision from ‘an order of the Ad- 
ditional Judge, Small Cause Court, Cawn- 
pore, dated the 14th May 1925. $ 

Messrs. Shiva Prasad Sinha and S. S. 
Sasiry, for the Applicant. . 

Dr. M. L. Agarwala, for the Opposite 
Party. 


JUDGMENT.—This is a revision 
against a decree of the Small Cause Court. 
The goods were consigned at maund-rates. 
The freight charged in the Railway receipt 
was Rs. 211. At destination the Railway 
claimed an additional sum of Rs. 219 on the 
ground that the goods occupied a full eight- 
wheeled wagon. The Judge of the Small 
Cause Court has decided that this over- 
charge was not justified as the Railway 
Company were not entitled to alter the 
basis of calculation at maund-rates on which 
the Railreceipt was granted to a calculation 
at wagon-rates or vice versa. This view is 
supported by the Full Bench decision in 
Chunni Lal v. Nizam’s Guaranteed State 
Railway Co. (1). The learned Pleader for 
the applicant states that there ig a mistake 
in the judgment in saying that the charge 
has been made at wagon-rates, but I find 
that the passage in the judgment is repro- 
duced verbatim from the statement made 
by the defendant’s Vakil in the Court - 
below. Even if the applicant's case is 
correct and the Railway are charging on a 
conventional amount of maunds 320 because 
the goods occupied a complete wagon, this” 
does not appearto me tomakeany difference 
in principle. The view taken by the Court 
below was, in my opinion, correct, and I 
dismiss this revision with costs. 

Z. K. Revision dismissed, 

(1) 29 $. 228; 2 M.L. TAB A. W. N. (1907) 21; 4 
A, Lid. 80. ay fe 
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MADRAS HIGH COURT. 
OivIL Reviston Parrrron No. 679 or 1923. 
October 15, 1925. 
Presént:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
KALLIAKKAL—Peririoner 

` versus ` 
PALANI KOUNDAN AND ANOTAER— 
ae RESPONDENTS, 

Civil Procedure Code (. Act V of 1908), 0. IX, 0. XXN 
rr. 97 to 101—Execution ‘proceedings—O. IX, applica- 
tion of—O. XXI, r. 97, proceedings under, whether 
execution proceedings. 

Order IX, O. P. Ò., has no. application to execution 
Proceedings.[p. 534, col. 2.] 

[Case-law considered.] | 

Proceedings under O. XXI, rr. 97 to 101, C. P. C., 
are proceedings in- execution and O. IX is inapplic- 
able to them. [p. .534, col. 1.] 

A Court, therefore, has no jurisdiction to set aside 
under O. IX, r. 13, O. P. O., an ex parte order direct- 
ing, free from obstruction, delivery of property to an 
suonion purchaser in execution of a decree. (p. 534, 
col. 2.) 


Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, 
praying the High Court to revise an order 
of 30th November 1922 of the Court of the 
District Munsif, Namakal, in R. B. A. 
Nos. 943 and 962 of 1922, in R. E. P. No. 53 
of 1921, in O. S. No. 562 of 1918. i 
` Mr. S. Varadachariar, for the Petitioner. 
_ Mr. L. 8. Veeraraghava Iyer, for the Re- 
spondents. ` ; 
i ` JUDGMENT. 
Devadoss, J.—The only question in 
this revision petitionis whether O. IX, r. 
13 applies to execution proceedings. The 
District Munsif of Namakal passed an ex 
parte order on 26th October 1922 directing 
delivery: of property free from obstruction. 
Defendants Nos.5 and 6 applied on 9th 
November 1922 to set aside the ex parte 
order. The District Munsif. set aside the, 
ex parte order and passed a fresh order. 
The auction-purchaser’ who is also a decree- 
‘holder has preferred this civil revision 
petition. The question for decision is, was 
the order of the District Munsif setting 
. aside his previous ex parte order passed 
without jurisdiction ? i 
- The answer to the question depends upon 
ihe wider question whether O. IX applies 
. to execution proceedings. There are several 
cases on the point which are not all ré- 
concileable. In Tirthasami v. Annappayya (1) 
Muthuswami Iyer, J., held that Chaps. VII and 
XIII of the old Code did not apply to execu- 
tion proceedings. He rested his conclusion 
upon the Explanation to s. 647 of the Code 


(1) 18M. 181; 6 Ind. Dec. (N. s.) 441 
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of 1882. By Act VI, s. 4, of 1882 an Explana- 
tion was added to s. 647. This Explanation 
was enacted on accountof the view held: 
by the High Courts of Allahabad and Bom- 
bay that s. 647 corresponding to s. 141 of ` 
the present Code applied to execution 
proceedings. The Explanationis in these 
terms: “This section does not apply to 
applications for the execution of decrees,’ 
which are proceedings in suits.” The Privy 
Council held in Thakur Prasad v. Fakir- 
Ullah (2) that independently of the Explan-' 
ation, s. 647 did not apply to applications’ 


for execution but only to original matters’ . 


in the nature of suits, such as proceedings: 
in Probates, guardianships, and so forth, 
Muthuswami Iyer, J., held in Tirthasami 
v. Annappayya (13 that the dismissal of an 
ex parte did not bar a fresh application for 
execution. In Balasubramania -Chetti `v.. 
Swarnammal (3) Benson and Sundara Iyer, 
JJ., held that O. H, r. 2 did not apply to 
execution proceedings. They observe at 
page 201:*—‘It could not have been the: 
intention of the Legislature to apply to Hx-- 
ecution proceedings provisions laid down- 
with regard tosuits only. The procedure 
to be followed in appeals and ex parte- 
applications is specifically laid down in the 
G. P. C. section 141 is intended to apply to- 
other proceedings in Civil Courts, such as‘ 
Probate, etc., Justice Aylingand Justice 
Seshagiri Iyer, JJ., followed this decision in 
Somasundaram Pillai v. Chokkalinga Pillai 
(4). In Kajuluri Swami v. Chintalapati Sur- 


-yanarayana Razu (5) Mr. Jackson, J., held 


that O. IX, r. 9 did not apply to orders 
passed in execution proceedings. e 
There are several cases which support the 
contention that O. IX is applicable to exe- 
cution proceedings. In Subbiah Naicker. 


v. Ramanathan Chettiar (6) Alying and 


Sadasiva Iyer, JJ., were of opinion that O. 
IX, r. 13, applied to execution proceedings. 
The point did not directly arise in that 
case, but the learned Judges held “orders 
in execution which caine under s. 47, O. P. 
C., are decrees as defined in s. 2 of the 
Code and hence ex parte orders passed in 


(2) 17 A-106; 5M. L.J. 3; 22 LA. 44;6 Sar. P. O. 
J. 596; 8 Ind. Dee. (N. s.) 393 (P. C.) 
(3) 21 Ind. Cas. 32; 38 M. 199; (1913) M. W. N. 685; 
JAM. L. T. 196; 25 M. L. J 367. 
(4) 38 Ind. Cas. 806; 40 M. 780; 5 L. W. 267. 
(5) 81 Ind, Oas. 841; 47 M. L J. 269; 20 ‘L. W. 199; 
(1924) M. W. N. 672; (1925) -A. L R. (M) 126. > 
(6) 22 Ind. Cas 899; 37 M. 462; 26 M. L.J, 189; 
205; 1 L. W. 251. : 


“bage of 38 M—[Ld,| 
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execution are ex parte decrees and O. IX, r, 
13 provides generally for the setting aside 
of ex parte decrees and not only for the 
setting aside of those classes of ex parte 
decrees which are not also orders passed 
under s. 47 in execution proceedings.” In 
Chindambara Chetty v. Kandasami Goundan 
(7) the point was not decided, though Old- 
field, J., in his referring order refers to the 
conflicting authorities on the point. The 
learned Chief Justice ohserved at page 
780* “I desire to say that our decision in 
this case must be taken to be confined to 
the particular facts of this case, that is to 
say, that where you have nothing more 
than the non-attendance at the hearing of 
an application to settle the terms of a sale 
proclamation, the respondent cannot be 
taken to be estopped by reason of that non- 
attendance on the principle of res judicata 
from thereafter denying the liability of the 
property to execution”, The decision in 
Kali Shettathi v. Shama Rao (8), relied upon 
by Mr. Veeraraghavier does not help him, 
For; in the former, the point was not decided 
and in the latter Oldfield and Sadasiva 
Iyer, JJ., held that O. IX of the O. P. C., did 
not apply to execution proceedings. 

There is a conflict of opinion in the other 
High Courts also. In Hari Charan Ghosh 
v. Manmatha Nath Sen (9), Jenkins, CO. J. 
and Ray, J., held that O. IX, r. 13, C. P. C. 
was not applicable toa proceeding under 
rr. 100 and 101 of O. XXI. The learned 
Chief Justice after going into the history 
of s. 647 and the reason for enacting s, 4 
of the Act VI of 1882 observes: “But after 
this alteration. in the law, the Privy 
Council by a case, Thakur Prasad v. Fakir 
Ullah (2) decided on s. 647 as it stood be- 
fore the Explanation was added, that-the 
section did not apply to execution proceed- 
ings. The purpose of the Legislature in 
omitting that Explanation was to do away 
with that which was shown. to be unneces- 
sary by the Privy Council decision and to 
rely upon the terms of the section as inter- 
preted by the Privy Council.” This deci- 
sion. is a direct authority for the contention 
of Mr. Varadachariar for the petitioner 
that'r. 13 does. not apply to execution pro- 
ceedings. A Full Bench of the Patna High 
Court in Bhubaneswar Prasad Singh v. Tilak- 


(T) 74 Ind. Cas. 155; 46 M. 768; (1923) M. W.N. 571; 
45M. L. J. 346; 18 L. W. 757; (1924) A. I. R. (M.) 1. 

(8) 37 Ind. Cas. 229; 5 L. W. 124; 21 M. L, T. 297. 

(9) 19 Ind. Cas. 683; 41 C. 1; 180. W. N. 343. 


*Page of 46 M.—[Ed.] 
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dhari Lal (10) held that O. IX, r., 9 did not 

apply to an order dismissing for default ` 
an application to set aside, under O. KAT, 
r.90,.a sale held in execution ofa decree. 
In that case; all the cases bearing on the 
question whether O, IK applies to execution 
proceedings, ‘are collected. Though the 
learned Judges donot discuss in detail all 
the cases, they give sufficient redsons for 
their conclusions that O. IX has no appli- 
cation to execution proceedings. In Sheo- 
nandan Chowdhury v. Debi Lal Chowdhury 
(11) it was held that O. 1X, r. 4 ofthe C. 
P. O., applied to an application under O. 
XXI, r. 100, which had been dismissed for 
default. With great respect, Tam unable 
to follow the reasoning of the learned 
Judges. They observe at page 378,“ “An 
application under O. XXI, r. 100, is not an 
application in execution proceedings, but 
is an original matter in the nature of a 
suit, and, in my opinion, the decision of 
the Judicial Committee in the case cited is , 
an authority for the proposition that O. 
IX, r.4 would apply by force ofs, 141 to 
original matters in the nature of suits.” 
All matters in execution are governed by 
O. XXI; O. XXI is headed “execution of 
decrees and orders” and applications under 
rr. 97, 99, 100and 101 are applications to 
the Executing Court in the course of execu-. ` 
tion. It is difficult to understand why they 
cease to be proceedings in execution by 
the mere fact that the applications are 
made not by the decree-holder, but by 
other persons. It is the Court which exe- 
cutes the decree following the procedure 
laid down in O. XXI that entertains appli- 
cations under rr. 97, 100 and 101. This 
view that after sale, proceedings in execu- 
tion are not strictly execution. proceedings 
is held by some of the learned Judges of 
the Calcutta High Court. In Diljan 
Mihha Bibi v. Hemanta Kumar’ Roy (12) it 
was held: ‘An application for setting 
aside an execution sale is not an applica- 


tion for execution, but in the nature of an 


original proceeding which is not excluded 
from the purview of s. 141 of the ©. P.O. 
Such application, if dismissed for default, 
can be restored under O. IX, r. 9 of the ©. 
P.C.” In Bhuben Behari Nag Mazumdar 
v. Dhirendra Nath Banerji (13) the same. 

59 49 Ind. Cas. 617; 4P. L. J. 135; (1919) Pat. 75. 

11) 71 Ind. Cas. 484; 2 Pat. 372; 4 P. L. T. 93; 178 at 
L. R. 134; (1923) A. I. R. (Pat) 239; (1923) Pat. 78- 

(12) 29 Ind. Cas, 395; 19 O. W. N. 758. 

(13) 33 Ind. Cas. 581; 20 C. W. N. 1203. 

*Page of 2 Pat.—[Ed.] 
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view was held, In Ramappa Chettiar v. 
Ekambara Padayachi (14) Venkatasubba 
Rao, J., held “A petition to restore a 
claim petition, dismissed for default of ap- 
pearance, of the petitioner, is maintainable 
and not barred by O. XXI, r. 63, C. P. 0.” 
When a decree-holder of an auction- 
purchaser is resisted in obtaining posses- 
sion of immoveable property by a person 
in possession, he may make an application 
to the Court complaining of such-resistance 
or obstruction under r. 97. Ifthe Execut- 
ing Court is satisfied that the obstruction 
was caused by the judgment-debtor or by 
some other person at his instigation, it 
shall direct that the applicant be put into 
‘possession of the property and if there is 
still further resistance, it may make the 
necessary order to enforce delivery of the 
property If the:Court is satisfied that the 
resistance or obstruction was occasioned by 
any person other than the judgment-debtor 
claiming on good faith to be in possession 
. of the property on his own account or on 
account of some person other than the 
judgment-debtor, the Court shall make an 
order dismissing the application (r. 99). 
Where any person other than the judgment- 
debtor is dispossessed of immoveable pro- 
perty by the holder of a decree for posses- 
sion or by the auction-purchaser, he may 
make an application to the Court complain- 
ing of such dispossession. If the Court 
is satisfied that the applicant was in pos- 
session of the property on his own account 
oron account of some person other than 
the judgment-debtor, it shall direct that 
the applicant be put in possession of the 
property. Rule 103 gives the right to the 
person against whom an order is made 
- under rr. Y8, 99 or 101 to institute a suit to 
establish the right which he claims to the 
present possession of the property, but sub- 
ject to the result of such suit, if any, the 
order shall be conclusive. In considering 
the question whether the general provisions 
of the Code apply to execution proceed- 
ings, we must not overlook the fact that a 
right of suit is given under r. 193 to per- 
sons against whom an order is passed. In 
the case of parties to the decree, an appeal 
is provided under s. 47 of the O. P. C. and 
in the case of persons who are not parties 
to the decree, against whom an order is 
passed in execution, and in the case of the 
(14) 79 Ind. Cas. 818, 19 L. W. 685; 47 M.I. J.13; 
924) M. W. N. 479; 47 M. 651; (1924) A.I R. (aL) 
5; 3: M. L. T. 309. 
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whom an order is passed in favour of per- 
sons not parties tothe decree, a suit is pro- 
vided. In the face of the clear wording of 
r. 103 it is difficult to understand why any 
proceeding after the property is brought 
to sale should be considered as something 
different from execution proceedings under 
O. XXI. On a careful consideration of 
all the cases, I have no hesitation in hold- 
ing that proceedings under rr. 97, 98, 99, 
109 and 101 are execution proceedings and, 
therefore, O. IK does not apply to them. 
The order of the District Munsif setting 
aside an ex parte order was passed with- 
out jurisdiction. The civil revision peti- 
tion is allowed and the order, dated 
30th November 1922, is set aside and that, 
dated 26th October 1922, is restored with 
costs throughout. 

- Waller, J.—I agree and have nothing 
to add. 

VIN. V. 

N. H. 


Petition allowed. 
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ALLAHABAD HIGH COURT. 
Crvit Revision No, 78 or 1925. 
November 26, 1925. 
Present:—Mr. Justice Mukerji. 
GANPAT RAI—Derenpant— 
APPLICANT 
-© VeETSUS” 

Firm KANI RAM-MUNNA LAL— 
PLAINTIFF AND KEDAR NATH 
—Drrenpant—Opposire Party. 

Presidency Towns Insolvency Act (III of 1909), 
ss. 80 (1), 82—Composition scheme, acceptance of— 
Annulment of adjudication, effect of—Debts not proved, 
whether discharged. 

By the combined operation of ss. 30 (1) and 32 of 
the Presidency Towns Insolvency Act, the acceptance 
by the Court of a scheme of composition and the 
consequent annulment of adjudication operates as a 
discharge of the insolvent from all debts which were 
provable in insolvency but which have not been 
brought before the Insolvency Court. [p. 536, col, 2.] 

Civil revision from an order of the Judge, 
Small Cause Court, Cawnpore, dated the 
4th February 1925. 

Mr. Ram Nama Prasad, for the Appli- 
cant. 

Mr. Shambhu Nath Seth, forthe Opposite 
Party. . 

JUDGMENT.—This petition in revi- 
sion is on behalf of the defendant and raises 
a question of law on which so far as this 
country is concerned, there does not appear 
to be any authority. 
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It appears that the defendant-applicant 
was adjudicated an insolvent by the Cal- 
cutta High Court on the 22nd of June 1921. 
He presented a scheme of composition which 
was ultimately accepted by the High Court 
and the adjudication was annulled on the 
27th of September 1923. The respondents 
had a money claim as against the petitioner 
on the allegation that the latter obtained 
goods from them from time to.time between 
the 15th of July 1916 and the 19th of June 
1921, that he paid a pertion of the price, 
and a small balance was still due with in- 
terest. On the completion of the insolven- 
cy. proceedings, by asuit instituted on the 
3rd of July 1924, the respondents claimed 
a sum of Rs. 109 and odd alleged to be due 
“to them, in the Court of Small Causes at 

Cawnpore. The defendantdenied the claim 
and pleaded, inter alia, that the insolvency 
proceedings barred the suit. The learned 
Judge held that the defendant was ‘liable 
and he further beld that the proceedings in 
-insolvency were no bar to the maintenance 
of the suit. ©’ 

he question that has been argued before 
meis whether -the insolvency proceedings 
were a bar or not. The learned Judge 
thought that asthe adjudication had been 
annulled the right of suit revived. This 
is a view which, however, has not been sup- 
ported. 

The answer tothe question raised must 
depend on the interpretation of ss. 30 and 
32 of the Presidency Towns Insolvency 
Act, being Act III of 1909, The earlier 
section runs as follows:— ; 

“If the Court approves the proposal, 
the terms shall be embodied in an order of 
the Court, and an order shall be made an- 
nulling the adjudication, and the provisions 
of s. 23, sub-ss. (1) and (8) shall thereupon 
apply, and the composition or scheme shall 

“be binding on all the creditors so far as re- 
Jates to any debt due to them from the in- 
solvent and provable insolvency”. 
r= It has not been denied that the respond- 
ents’ claim was one which was ‘provable in 
insolvency’. Section 32 has to be read along 
with s. 30 as it makes the meaning of s. 30 
(1) clear. It runs as follows:— ; 

“Notwithstanding the acceptance and 

' approval of a composition or scheme, the 
composition or scheme shall not be binding 
on any creditor so far as regards a debt or 
liability from which, under the provisions 
of this Act, theinsolvent would notbe dis- 
charged by an order of discharge in insolv- 
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ency, unless the creditor assents to the . 
composition or scheme.” p 
Reading the two sections together it ap- 
pears to my mind that the acceptance of a 
schemeofcomposition operates as a discharge 
of the insolvent from all debts which were 
provable in insolvency, but which have not 
been brought before the Insolvency Court. 
A comparison of the language used in these 
two sections with the language of s. 45, 
will, in my opinion, leave no room for doubt 
that this interpretation is the correct inter- 
pretation. The sections in the English Law 
(Bankruptcy Act, 1914) which correspond’ 
with ss. 30 (1) and 32 of the Indian Act are 
ss.16 and 17. The language employed in. 
s. 16 (13) is very similar to the language 
employed in s. 30 (l) of the Presidency 
Towns Insolvency Act and s.17 of the Eng- 
lish Law corresponds with s. 32 of the Indian 
Act. Under the English Law it has been held 
that where a composition scheme is accept- 
ed and approved the debtor would get the 
same relief as is given by a discharge, vide 
Flint v. Barnard (1) and Seaton v. Lord 
Deerhurst (2). . . 

On the language of the Act and on author- 
ity it is clear, therefore, that the suit in the 
Court below was not maintainable. 

If we look to the principle of the whole 
enactment we shall at once see that this 
would be the only rule consistent with prac- 
ticability. When a debtor takes. shelter 
in an Insolvency Court, he cannot have 
complete protection unless a duty be cast on 
all the unsecured creditors of his to come- 
forward and prove their claim to the In- 
solvency Court. Ifit be within the com- 
petence of such creditors to keep back their 
debts, so that, the rule of limitation per- 
mitting, they might come forward with 
their claims after the insolvent has been. 
discharged or has managed to formulate a 
scheme for the payment of all scheduled 
creditors, the very object of the law of insol- 
vency enactment would be frustrated. 

Thold, therefore, that the suit of the plaint- 
iffs was not maintaimable in the Court 
below, 

The learned Counsel for the respondents 
has urged that even though the Court below 
was in error, this Court should not exercise 
its discretionary power of revision in this 
particular case. He urged that his was a 


P (1889) 22 Q. B. D. 20; 58 L. J. Q. B. 53; 37 W. R. 
5 


(2) (1895) 1 Q. B. 853; 64 L. J. Q. B. 430; 14 R. 523; 
72 L. T. 453; 43 W.R, 436; 59 J. P. 357; 2 Manson 355. 
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just debt and the passing of the decree 
would not entitle him to enforce the claim 
as against the insolvent, but would entitle 


him to go before the trustees under the - 


scheme of composition and to obtain such 
relief as may beavailable. I do not quite 
see the force of this argument. There is 
nothing on the record to show that the 
respondents were unaware ofthe insolvency 
proceedings. The decree, if left outstand- 
ing, would be a source of constant trouble 
to’ the petitioner, although he may have 
done everything that was in his power to 
pay his creditors. There are.no materials 
before me to enable me to find out clearly 
under what circumstances the plaintiffs’ 
claim happens to be left out of the schedule 
prepared in the insolvency proceedings. 
According to the petitioner only a sum of 
Rs. 4-8 was due to the respondents, while on 
the respondents’ own showing only a sum of 
Rs, 33-10-9 was due to them as a principal 
amount. The major portion of the claim 
due is said to consist of interest. 1 do 
think in the circumstances I ought to refrain 
from exercising my powers in revision, 
The result is that [ set aside the decree 
' of the Court below and dismies the respond- 
ents’ suit. The respondents will pay the 
petitioner's costs throughout. 
Z. K. Decree set aside. 


BOMBAY HIGH COURT. 
Cross-APPEALS Nos. 163 anp 164 or 1924. 
August 18, 1925. 

. Present:—Mr. Justice Fawcett and 
Mr. Justice Coyajee. 
VISHVANATH SHAMBA NAIK— 
DEFENDANT—ÅPPELLANT 


Versus . 
RAMKRISHNA MARTOBA 
KASBEKAR—Ptatntirr—ResPonDEnv. 
Landlord and tenanti—Mulgeni tenure—Liability of 
land to inundation—Abatement of rent—Hquity, justice 
and good conscience—English Law, principles of, 
* whether to be followed, 
` _ The holder of a mulgeni tenure in the Bombay Presi- 
dency cannot claim abatement of rent in respect of 
-lands comprised in the tenure, which have not been 
entirely washed away or covered by sega-water or 
rendered entirely useless for cultivation -by their 
liability to inundation by sea-water, but whose 
productive powers have deteriorated from such 
liability to inundation. [p. 539, col. 2.] 
Per Fawcett, J—In determining a suit according to 
“equity, justice and good conscience” the principles of 
English Law, applicable to a similar state of circum- 


537 


“ stances, unless shown to be inapplicable to Indian” 


society and circumstances, should be taken as a guide. 
[p. 540, col. 2.] 


Appeals against the decision of the Dis- 
trict Judge, at Karwar, in Appeal No. 138 of 
1922, reversing that of the First Class 
Subordinate Judge at Karwar, in Civil Suit . 
No. 218 of 1921. : 

Mr. G. P. Murdeshwar, for the Appellant. 

Mr. Nilkant Atmaram, for the Respondent 


JUDGMENT. 

Coyajee, J.—The plaintiff, (respondent 
in Second Appeal No. 163 of 1924), who 
holds the suit land on mulgeni tenure under 
the defendants at a fixed and invariable 
rent, sues for an abatement of his rent on. 
the ground, inter alia, that the land has 
now become exposed to inundation from 
the sea. The Trial Judge dismissed his 
suit. But on appeal his claim was allowed 
by the learned District Judge, who says: — 

“Appellant relies on Subramania Pathan 
v. Kattanbath Rama (1). Respondents reply 
that the lease then in question was 
one for twenty years and that the; same’ 
principle cannot apply in the case of 
a perpetual tenancy; the proper remedy is 
a surrender of the tenancy which respond- 
ents are willing to accept. Appellant, how- 
ever, has a right,-which practically amounts 
to ownership. Heis not willing to surren- 
der it and defendants’ readiness to accept 
the surrender shows that the land is not 
without value. The Madras case quoted 
recognizes the principle of abatement in 
such cases and the question of the length of 
the tenancy does not appear to be material. 
The order for abatement may be limited 
to the period during which the reason 
for abatement continues. Thereis evidence 
that the suit" land has deteriorated and that 
the rents of surrounding lands have decreas- 
ed; this evidence may, in the circum- 
stances, be accepted. I hold, therefore, that 
the appellant is entitled toabatement on the 
ground of deterioration due to inundation 
from the sea.” : 

He, therefore, declared that as the suit 
land had deteriorated on account of the in: 
undation of the sea, plaintiff was entitled to 
an abatement of 72 khandis plus five annas 
six pies cash; the declaration to remain in 
force until it was shown that for any reason 
the suit land should bear a higher rent- 
al. The main question for consideration in 
this appeal is whether on the facts of tħis 

(1) 53 Ind. Cas. 397; 43 M. 132; 10 L. W. 367; 28 M 
L. T, 266; 37 M. L. J. 654; (1920) M. W. N. 153, 
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“case the plaintiff is entitled to proportionate 
abatement. 

It isurged for the defendants that the 
general rule is that the tenant takes the 
demised premises subject to any defects 
existing in them at the time of the letting: 
and to any events which subsequently 
affect their value (Halsbury'’s Laws of 
England, Vol. XVIII, s. 962). This rule 
is, however, subject to exceptions; and 
it is urged that in the events that have 
happened the plaintiffs only remedy is the 
one tobe found in 6.-108 (e) of the Transfer 
of Property Act, 1882, which isin these 
terms: 

. “I£ by fire, tempest or flood, or violence 
of an army or of a meb, or other irresistible 
force, any material part ofthe property be 
` wholly destroyed or rendered substantially 
and permanently unfit for the purposes for 
which it wads let, the lease shall, at the 
option of the lessee, be void.” 


The provisions of that section, however, 
are not in terms applicable to this case for 
two reasons: (1) the Act was not extended 
to the Bombay Presidency until January 1, 
1893; therefore, its provisions do not affect 
the rights and liabilities arising out of the 
legal relation which in this case was consti- 
tuted by the agreement (Ex. 39), in the year 
1889 (see s. 2); and (2) this being a lease 
for agricultural purposes, the provisions of 
s. 108(e) donot apply toit(s. 117). That being 
so it is contended for the plaintiff that his 
right to claim abatement is founded on the 

- principles of natural justice and equity and 
thatit was récognized in this country before 
the enactment ofthe said Act. The plaintifi’s 
contention, itis said, derives support from 
the judgment of Sir Barnes Peacock, O.J., in 
Sheik Enayutoollah v. Sheik Hlaheebuksh (2). 
In that case the tenant sued for an 
abatement of his rent upon the ground that 
apart of his land had been washed away, 
and that a part of it had been covered with 
sand. The learned Chief Justice referred 
to the following passage in Bacon’s Abridg- 
ment, 7th Edition, Vol. VII, page 63 
(page 43*): 


‘if part of the land be surrounded or 
covered with the sea, this being the act of 
God, the tenant shall not suffer by it, be- 
cause the tenant, without his default, wants 
the enjoyment of part of the thing which 
was the consideration of his paying the 


(2) W. R. 1864, Act X Rul, 42. 
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rent; nor has the lessee reason to complain, 
because, ifthe land had been in his own 
hands, be must have lost the benefit of so 
much as the sea has covered.” 

His Lordship then proceeds (page 43*): 

“We think that that rule is founded on 
the principles of natural justice and equity, 
that if a landlord let his land at a certain 
rent to be paid during the period of occupa- 
tion, and the land is, by the act-of God, 
put in such a state that the tenant cannot 
enjoy, the tenant is entitled to an abate- 
ment. The first question then is, whether. - 
there was any stipulation in the kabultyat, 
which precluded the tenant from claiming 
abatement if, by the act of God, any por- 
tion of his land were washed away.” 


The case was then directed to be sent 
back toéthe first Court to try upon the 
merits, whether the kabultyat contained any 
stipulation that the tenant should not-have 
an abatement, if part ofthe land should be 
washed away. Then comes the following 
passage on which the plaintiff relies (page 
44*): 


“Tf the Judge find that the terms of the 
kabuliyat do not preclude the tenant from 
claiming an abatement in proportion to the 
land washed away, the case will have to be 
tried upon the merits, whether any portion 
of the land was washed away, and whether 
any portion of it was subsequently regained, 
because on that will depend whether the 
tenant is entitled to any and what abate- 
ment. If the land was re-formed, the abate- 
ment would cease from the time the regain- 
ed land became as good as it was before; if 
it was not so good, the tenant would be en- 
titled to an allowance for the injury done 
by the act of God. With regard to the 
land alleged to have been covered by sand, 
the Judge of the first Court will have to 
enquire if that portion was covered by sand, 
and thereby deteriorated, or rendered wholly 
useless; because if the land has been deterio- 
rated, or rendered wholly useless by the act 
of God, the tenant would be entitled 
to an abatement, provided, there was no sti- 
pulation to thecontrary in the kabuliyat.” 


I was at one time inclined to think that 
the plaintiff's contentions did derive 
support from the observations quoted above. 
On further consideration, however,I agree 
with my learned brother in the view that 
the learned Chief Justice was dealing with 
a case where apart of the land had been 





completely washed away, and another part 


*Pages of W, R. 1864.—[Hid.] 
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had been covered with sand so as to render 
it wholly useless for cultivation. The judg- 
ment of Sir Barnes Peacock was followed 
in Subramania Pathan v. Kattambath Rama 
(1) as being in accordance with principles of 
natural justice. But that was a case of a por- 
| tion of the demised premises becoming unfit 
: for cultivation by reason of inundation from 
thesea. In Uma Sunkur Sirkar y. Tarini 
Chunder Singh (3) the patnidar was allow- 
ed abatement of rent on the ground that part 
of the land included in the patni tenure had 
been acquired by the Government for public 
purposes, although the kabuliyat executed 
by him contained the provision that he would 
make no objection on the score of diluvion 
orany other causeto pay the rent fixed or 
reserved by (the) kabuliyat. The ground of 
the decision was that the parties must be 
taken to have left the question as to abate- 
ment of rent to the general lawof the coun- 
try. Itwas, however, a case of total loss of 
enjoyment of a part of the land held under 
the patni lease. 


The general rule is thus enunciated in 
Story’s Equity Jurisprudence, 3rd English 
Edition, s. 101 (page 48):— 

“In matters of positive contract and obliga- 
tion, created by the party (for it is different 
‘in obligations or duties created by law), it 
is no ground for the interference of equity, 
that the party has been prevented from 
fulfilling them by accident; or, that he has 
been in no default; or, that he has been 
prevented by accident from deriving the 
full benefit of the contract on his own side... 
The reason is; that he might have provided 
for such contingencies by his contract, if 
he had so chosen; and the law will presume 
the intentional general liability, where he 
has made no exception.” : 


In this country Courts have long recogniz- 
ed the tenant’s right to an abatement of rent 
where the property demised is lost, wholly or 
in part, by causes beyond his control. In 
this case, the lower Court finds that the pro- 
ductive capacity of theland has decreased 
by reason ofthe inundation, but the land 
has not become wholly unfit for cultivation. 
Local laws, applicable to various other pro- 
vinees (e. g., the Punjab Tenancy Act, 1887, 
and the North-Western Provinces Tenancy 
Act, 1901) do enable a tenant to sue for 

‘ abatement of rent of the ground that the 


(3) 96. 571; 110. L. R. 366; 4 Ind. Dec. (N. s.) 
1028, 
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productive powers of the land held by him 
have been decreased by causes beyond his 
control. There is no such enactment in 
force in this Presidency, and the plaintiff 
has not alleged or proved such usage. i 

On a fuller consideration of the subject, I 
concur with my learned brother in the order 
which he has proposed in Second Appeal 
No, 163. It follows that Second Ap- 
peal No. 164 fails and must be dismissed 
with costs. The only question argued in 


‘that appeal was—what rent was the plaint- 


iff liable to pay from 1915-1916 to 1920- 
1921? The defendant obtained a decree 
for the stipulated rent for that period in 
Small Cause Suit No. 494 of 1921. That 
suit was decided in accordance with the 
findings recorded by the Trial Court in 
this case. The decree is not appealable. 
Moreover, if the plaintiff is not entitled to 
an abatement, he is liable to pay the sti- 
pulated rent. 

Fawcett, J.—In this case, the main 
question is whether abatement of rent can 
be claimed for land, which has not been 
entirely washed away or covered by sea- 
water, or rendered entirely useless for culti- 
vation by its liability to inundation by 
sea-water. The facts found here are that 
the land can still be cultivated but its 
productive powers have deteriorated from 
its liability to inundation at high water. 
Paddy can still be raised though of an 
inferior kind to that formerly grown. 

There is no legislation in the Bombay Pre- 
sidency such as there is in other parts of 
India, (cf., Bengal Act VILI of 1885, ss. 38 
and 52; Bengal Act VI of 1908, ss. 35 and 
36; Central Provinces Act XT of 1898, ss, 15 - 
and 18; Madras ActI of 1908; ss, 33, 39- 
and 42 ; Oudh Act XXII of 1868, ss. 18, 29 
and 35B; Punjab Act XVI of 1887, ss. 20— 
26 ; United Provinces Act 1I of 1901, ss. 41 
—48) which permits of abatement of rent 
in the case of such deterioration as 
opposed to the case of total loss of the 
land held on tenancy, or part thereof. The 
Bombay Land Revenue Code also contains 
no provisions for abatement of assessment, 
except in the case of land, not less than 
half an acrein extent, being lost by dilu- 
vion (s. 47 of Bombay Act V of 1879, as 
amended by Bombay Act IV of 1913). 

The contract between the parties gives. 
no ground for a revision of the rent be- , 
cause of this deterioration. lt fixes the 
rent “from generation to generation,” i.e., 
in perpetuity : and (so far as its terms are 
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concerned) just as the landlord could not 
claim to enhance the rent because the 
land became more productive from some 
accidental circumstance after the ‘ mulgent’ 
lease was granted, so in principle, I think 
the grantee cannot claim a reduction of 
rent because of the deterioration of the 
soil. The Bombay Gazetteer. (Kanara), 
Vol. XV, Part II, page 186, describes 
‘mulgenidars’ like the plaintiff as “a class of 
people...who on condition of the payment 
of aspecified invariable rent to the muli or 
landlord and his successors obtained from 
him a prepetual grant ofa certain portion 
of land to be held by them and their heirs 
for ever,...The landlord and his heirs were 
precluded from raising the rent of the 
permanent lessee.” It also points out that 
a difficulty arose out of the Survey Settle- 
ment sometimes fixing an assessment in 
excess of the rent fixed i in the mulgeni deed, 
and consequently “most of the mulgent 
deeds executed since the Survey began to 
contain the stipulation, that if the assess- 
ment is increased the lessee will pay the 
enhanced amount.” The mulgeni lease in 
this case (Ex. 39) contains this latter stipu- 
lation; and an inference, therefore, . arises 
that (at any rate so long as the land leased 
. remained available for cultivation) the fixed 
rent should be invariable and not liable to 
enhancement except inthe one case stipu- 
lated for, viz., 
being increased. 


Prima facie, therefore, it seems to me to 
be a case where the English Law should be 
followed. Thisis that (subject to certain 
well-defined exceptions) the rent fixed by 
agreement. must be paid, although the 
lessee suffers from an uncontrolable cir: 
_ cumstarice like the one under consideration, 

‘Thus Addison’s Law of Contracts, llth Edi- 
tion, page 674, states the law as follows:— 
“ Although, therefore, houses become 
ruinous and fall down, and fences and crops 
be destroyed by floods, or burned by 
lightning or accidental, fire, or be thrown 
down by enemies, yet is ‘the tenant liable to 
pay the rent so long as the land remains 
to him, and his legal title to the occupation 
and use thereof continues.” I may refer also 
to Halsbury’s Laws of England, Vol. 
XVIII, Art. 962 at page 481, and the case of 
Eart of Meath v. Cuthbert (4) which relates 
“to premises near the sea-shore, that became 


(4) (1876) Ir. R. 10 O. 1.395, 
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devastated by the sea, but not “ altogether 
and inevitably submerged, “ It is only 
when a part of the premises leased is entire- 
ly lost by inundation of the’sea that English 
Law allows an abatement of rent on: that 
account: cf, Halsbury's Laws of England, 
Vol. AVI, Art. 964 at page 484. This 
is on ‘the principle stated in Bacon's 
Abridgment, 7th Edition, Vol. VII, 
page 63, that “it seems extremely reason- 
able that, if the use of the thing (de- 
miséd) be entirely lost or taken away from 
the tenant, the rent ought to be abated or 
apportioned, because the title to the rent 
is founded upon this presumption, that the 
tenant enjoys the. thing during the con- 
tract.” 

The principles of English Law, appli- 
cable to a similar state of circumstances, 
unless shown to be inapplicable to Indian 
society and circumstances, are to be taken 
asa guide in determining a suit according 
to “justice, equity and good conscience” 
under s. 26 of the Bombay Regulation IV of 
1827, cf., Webbe v. Lester (5), Varden Seth 
Sam v. Luckpathy Royjee Lallah (6) and 
Waghela Rajsanji v. Shekh Masludin (7). 
I can see no sufficient ground for holding 
theEnglish Law inapplicable to the condi- 
tion of a case like the present, especially’ 
in view of the intended permanency of the 


‘rent that I have already mentioned. 


Nor do I think that there is any real 
authority for adifferent rule being applied 
in India, apart from special legislation on 
the subject, such as I have already alluded 
to. In Sheik Enayutoollah v. Sheik Elahee- 
buksh (2) the Court expressly follows the 
rule laid down in the Bacon’s Abridgment 
that I have mentioned, and says (page 43*):— 
“We think that that rule is founded on the 
principles of natural justice and equity, 
thatifa landlord let his land at a certain 
rent to be paid during the period of occu- 
pation, and the land is, by the act of God, 
put in such a state that the tenant cannot 
enjoy, the tenant is entitled to an abate- 
ment” Accordingly it was held that un- 
less there was any stipulation in the agree- 
ment of tenancy to the contrary, the tenant 
was entitled to an abatement of rent for 
any part of the land washed away. It is 


true that an inquiry wasalso ordered whe- 

(3) 2B. H. O R. 52 at p. 56. 

(6) 9M. I. A. 303; Maris 461; 1 Suth. P. C. J. 480; 1 
Sar. P. C. J. 857; 19 E. R. 756. 

(1) ine 551 at p. 561; 14 I.A 89;11 Ind. Jur. 
315; 5 Sar. P. C. J. 16; 6 Ind. Dec. (x. s.) 364 (P. GC). 


““*Page of W.R. 1864.—-[Ed,] 
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ther some of the land (page 44*) “ was cover- 
ed by sand, and thereby deteriorated, or 
rendered wholly useless,” because in that 
|. case also there would bea similar right to 
abatement; but this must be read with the 
first sentence of the judgment which says 
(page 43*) “the appellant sues for an abate- 
ment of his rent, upon the ground that... 
apart of it (i.e., his land) had been covered 
with sand, from which we understénd that 
it .was so covered with sand as to have been 
rendered wholly useless.” The words “ de- 
teriorated or rendered wholly useless ” at 
the end of the judgment can, therefore, be 


read as equivalent to “ deteriorated so as to. 


be rendered wholly useless; and it is, I 
think, unreasonable to think that Sir 
Barnes Peacock, intended to make a depar- 
ture from the rule that there must be an 
entire loss of enjoyment, which is the 
evident basis of his judgment. If he did 
intend this, then he was probably thinking 
of s. 88 of Act X of 1859, which is mention- 
ed in his judgment and which specifically 
allowed an occupancy raiyat to claim an 
abatement ‘not only for loss of land “by 


diluvion or otherwise,” but also ‘if the 


‘value of the produce or the productive 
powers of the land have been decreased by 
any cause beyond the power of the raiyat.” 
But this is improbable, as he was dealing 
with the case on the basis that the appel- 
lant, not having a right of occupancy could 
not rely on this s. 18, 

I know of no other authority that can be 
cited, apart from its being based on some 
statutory right like the one just mentioned, 
for allowing abatement for mere deteriora- 
tion of the productivity of the land. Subra- 
mania Pathan v. Kattambath Rama (1) 
which is relied upon by the District Judge 
in his judgment, was a case of land flooded 
by sea-water and so renderéd unfit for 
cultivation. Sukhraj Rai v. Ganga Dayal 
Singh (8) also appears to have been a case 
of permanent deterioration rendering the 
land totally unfit, for cultivation (see at 
pages 666, 667 and 669); and even if it 


were not, there are statutory provisions - 


enabling. the Courts of the Central Pro- 
vinces to allow abatement. Uma Sunkur 
Sircar v. Tarini Chunder Singh (3) which 
is also referred to in my.learned brother's 
judgment, is acase of loss of the land by 
its acquisition by Government held to 

(8) 68 Ind. Oas. 219; 6 P. L. J. 665 at_p. 666; 2 P. 
L. T. 569; (1922) Pat. 132; (1922) A. I. R. (Pat.) 169. 
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be “ejusdem generis’(of the same kind) with 
diluvion ” (see at page 572*). 

The plaintiff is, no doubt, under s. 26 of 
the Bombay Regulation 1V of 1827, entitled 
to rely on “the usage of the country in which 
the suit arose; but no such usage was 
pleaded in the plaint or attempted to be 
proved at the trial. An usage can of 
course be established by judicial authority. 
But I can see no sufficient ground for 
holding thatit is part of the general law of 
the country recognized .by the Courts, that 
a tenant can get abatement of rent for 
anything less than total unfitness of part of 
his land for cultivation, falling within the 
rule in Bacon’s Abridgment that I have 
mentioned. The mere fact that statutory 
rights to abatement of rent on a lesser 
ground like that now in question have been . 
created in other Provinces, .does not justify 
the view that such a right exists, as part of 
the general law of the country. On the 
contrary, 1 think, it indicates that it was 
considered necessary to legislate, in order 
to create such aright. The enactments are 
in an ordinary form, not in that of affirma- 
tory legislation. . 

Accordingly, as there is no legislation 
in force here to help the plaintiff-respon- 
dent, 1 think that the District Judge was 
not justified in law in reversing the Trial 
Court’s decree, dismissing the plaintiffs 
suit with costs. I would, therefore, allow 
the Appeal No. 163 of 1924, reverse the 
lower Appellate Court’s decree, and restore 
the Trial Court’s decree with costs against 
the plaintiff-respondent in this Court and 
the lower Appellate Court. 

I agree with my learned brother that 
Second Appeal No. 164 of 1924 fails and 
should be dismissed with costs. 


Z. K. Appeal dismissed. 
*Page of 9 0.— [2d] ; 
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MADRAS HIGH COURT. 
C1vin MISCELLANEOUS APPEAL No, 49 
oF 1923. 

September 23, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
RACHARLA NARAYANAPPA— 
PETITIONER ~—APPELLANT 


versus 
KONDIGI BHEEMAPPA AND orneps— 
RESPONDENTS. : 
Provincial Insolvency Act (V of 1920), ss, 10, 24, 26-— 
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Debtor's petition to be adjudicated insolvent—Prima 
facie evidence of inability to pay depis—Inquiry as to 
reality uf debts, whether proper. 

When a person presents a petition to be adjudicated 
an insolvent, the petition itselfis treated as an act 
of bankruptcy under the Insolvency Law. And 
where he states that his liabilities are more than his 
assets, that must be taken as prima facie evidence 
that he is unable to meet his liabilities which “is 
the only thing the Court has to consider for the pur- 
pose of adjudicating the debtor an insolvent. 

No inquiry ought to be held at that stage as to 
the reality of the debts. Such an inquiry into the 
bona fides of the -insolvent is proper only when he 
applies for discharge and not before. 


Appeal against an order of the District 
Court, Anantapur, in I. P, No. 4 of 1922. 

Mr. B. Somayya, for the Appellant. 

Mr. C. V. Ananthakrishna Iyer, for the 
Respondent. ; 

JUDGMENT.—This is an appeal 
against the order of the District Judge of 
Anantapur, dismissing the appellant's peti- 
tion to be adjudicated an’ insolvent. The 
appellant stated in his petition that he had 
debts to the extent of Rs. 25,018-4-0 and 
that his properties were worth about 
Rs. 10,000; and he further stated that he 
was unable to, meet his liabilities. The 
learned Judge dismissed his application on 
the ground that he was not satisfied, that 
the petitioner was unable to pay his debts. 
When a person presents a petition to be 
adjudicated an insolvent that petition 
itself is treated as an act of bankruptcy 
under the Insolvency Law. And when he 
says that his liabilities are more than his 
assets, that must be taken as some evidence 
that he is unable to meet his liabilities. 

Under s, 240f the Provincial Insolvency 
Act where a debtor is the petitioner, he 
shall be required to furnish such proof as 
to satisfy 'the Court that there are prima 
facte grounds for believing the same. 
‘Under s. 25, the Court shall dismiss the 
petition if it is not satisfied of his right to 
present the petition.. In this case, the 
learned Judge has taken evidence to con- 
sider whether some of the debts mentioned 
in his petition are real debts. Such an 
enquiry should not be held for the purpose 
of considering whether the application of 
the appellant should be granted or not. 
An enquiry into the bona fides of the in- 
solvent should be held when he comes up 
for discharge and not before. What the 
Court has to do is to see whether prima 
facie the person applying to be adjudicated 
insolvent is unable to pay his debts. It 
cannot be said in this case that the appel- 
lant was able to pay his debts at the time 
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when he made his application to the lower 
On the evidence on record, we do 
not think there are no prima facie grounds . 
for believing that the appellant is unable 
to pay his debts. , 
` We set aside the order of the District 

Judge and remand the petition- for fresh 
disposal. nE 

We make no order as to costs. 

Y. N. V. Í 
Appeal allowed. 


BOMBAY HIGH COURT. 
Srconp Orvin APPEAL No. 502 or 1924. 
August 21, 1925. f 
Preseñt:—Sir Norman Macleod, KT., 
Chief Justice, and Mr. Jugtice Coyajee. 
BALSHET MAHADSHET YEKAWDE 
—DEFENDANT—APPELLANT 
. versus 
HARI BABURAO RANE—PLAINTIFE 
—RESPONDENT. ` 

Bombay Khoti Settlement Act (I of 1880), s. 83, v. LE 
(1) (b)—Landlord and tenant—Rent payable—Bot- 
khat, entry in, value of—Arrangement, unauthorised, 
between khot and tenant, whether can be enforced. 

The whole scheme of 8. 33 of the Bombay Khoti 
Settlement Act is to prevent arrangements being made 
in an unauthorised way by the khots with the tenants 
contrary to the terms of the bot-khat. Rule II (1) (b) 
under the section provides that if there is any agree- 
ment between the parties after the amount of rent 
has been fixed in the bot-khat, then the parties should 
appear in person or by duly authorised agent before 
the Recording Officer and consent to the entry being 
made altering the terms under which the tenant holds 
the lands. Where the agreement is not given effect 
to in this manner, the rights and obligations of the 
parties continue to be regulated by the terms of the 
entries contained in the bot-khat and the agreement 
cannot be given effect to. [p. 543, cols. 1 & 2; p. 544, 
col. 1.] 

Second appeal from a decision of the 
First Class Subordinate Judge, A. P., at 
Ratnagiri, in Appeal No. 67 of 1923, confirm- 
ing a decree of the Joint Subordinate Judge 
at Deoghad, in Civil Suit No. 486 of 1921. 

Mr. A G. Desai, for the Appellant. 

Mr. P. B. Shingne, for the Respondent. 

JUDGMENT. 

Macleod, C. J.—The plaintiff: sued to 
recover possession of the suit property 
alleging that the same belonged to him, 
having been rented by the defendant under 
arent-note dated May 5, 1913. The defend- 
ant raised various defences to which I am 
not going to refer in detail. Itis sufficient 
to say in passing that they did defendant ; 
little credit, and only raised a: prejudice 


[92 I. ©. 1926] 


against him in the Courts. In the Trial 
Court he attempted to show thatthe lavan- 
chittt, Ex. 12, was obtained by mis- 
representation, but failed to prove that. 
So it was held that he was bound by the 
lavanchitti, and that he forfeited his occu- 
pancy rights by having failed to pay rent 


. for five -years. 


“gry pa 


with the Trial Court. 


It cannot be disputed that the defend- 
ants name wasin the bot-khat as an occu- 
pansy tenant, paying rent according to the 
appraisement. That would give the plaint- 
iff thot about eight maunds of paddy an- 
nually. According to the lease the tenant 
had to give six maunds and was not liable 
to enhancement. ‘But the Judge omitted 
to notice that the defendant had to pay 
assessment, and as the cash payment for six 
maunds was Rs. 12, andthe assessment was 
Rs. 4-0-6, it seems obvious that the rent 
payable under the lavanchitti, taken to- 
gether with the assessment, was practically 
the same as the defendant had to pay 
under the bot-khat. The Trial Judge gave 
the plaintiff a decree directing that the 
defendant should deliver possession of the 
land described in the plaint, and pay Rs. 72 
as rent for the six years in arrears. He 
further directed an inquiry with regard to 
mesne profits. 

In appeal the Judge said that the only 
point was whether the lavanchitiz had been 
fraudulently obtained by the plaintiff as 
alleged by defendant. He found that issue 
in the negative, and agreed in other respects 
Only he thought 
that as plaintiff has taken Rs. 100 from the 
tenant when the lavanchitti was passed, 
the plaintiff ought to pay back that sum 
before taking possession. 

Ido not think that either of the Courts 
below recognised the importance of the bot- 
khat which is the record under the Khoti 
Settlement Act of the terms according to 


‚which various classes of -occupants hold. 


their lands, Section 33 says “rent payable 
to the khot by privileged occupants shall 
be as follows:” There are three classes 
mentioned: Dharekari: QuasiDharekari, 
and any permanent tenant. Rent would be 
payable “in each case according to the 
terms of the entry in the Survey Record 
madein respect thereof, and for the time 
being applicable thereto, under the follow- 
ing rules.” Rule II (1) (b) provides that if 
there is any agreement between the parties 


-after the amounts have been fixed in the 
-pot-khat, then the parties should appear in 


BALSHET MAHADSHET YEKAWDE V. HARI BABURAO RANE. 


543. 
person or by duly authorized agent before 
the Recording Officer and consent to the 
entry being made altering the terms under 
which the tenants held the lands. 

Itseems to me that the whole scheme of 
s. 33 of the Khoti Settlement Act is to 
prevent arrangements being made in an un- 
‘authorised way by the khots with the 
tenants contrary to the terms of the bot-khat. 
And in this case if the defendant had ad- 
mitted that he held as occupancy tenant 
according to the termsof the bot-khat, and 
was bound to pay rent according to those - 
terms, he would have had the Courts entire- 
ly in his favour. Unfortunately he denied 
the validity of the lavanchitti, he denied 
apparently the plaintiffs title as khot, and 
he asserted that he was entitled to hold 
the land on payment of assessment only. 
We think that the right which lay in the 
plaintiff was to recover the rent as fixed in 
the bot-khat, and that the lavanchitti was 
not a valid document, asit had not been 
registered, before the Recording Officer. 

The result will be that the plaintiff is en- 
titled to recover rent according to the bot- 
khat. ‘Thereis no reason why the defend- 
ent, considering his conduct, should not be 
ordered to pay Rs. 72 which arein arrears 
according to the bot-khat. The plaintiff, 
however, has already recovered Rs, 100 
under the terms of the lavanchitti. There- 
fore, we leave the order for payment of 
Rs. 72 asit stands in the decree of the - 
lower Court, and we also declare that the 
defendant is entitled to set-off any money 
paid by him to the plaintiff under the 
lavanchittt. In other respects the suit is 
dismissed, but without costs. 

Coyajee, J.—I agree in holding that 
the lavanchitti sued upon in this case is 
not valid and binding on the defendant. 
In the year 1890 there were disputes be- 
tween the khots of this village and the 
tenants. A decision was arrived at by the 
Settlement Officer, and in accordance with 
that decision entries were made in the 
Settlement Records, It is clear then that 
this lavanchitti executed by the plaintiff khot 
in favour of the defendant in the year 1913, 
was an attempt to modify those entries. 
Thethird issue framed in this suit was: 
“Can plaintiff challenge the entry in Sur- 
vey Records and is not defendant an occu- 
pancy tenant in respect of the lands in 
suit?’ The Trial Judge says: “The defend- 
ent ceased to be an occupancy tenant the 
moment he obtained the lease, Ex. 12, and 


GAL 
, his relations with the plaintiff were govern- 
ed by the lease and not by the provisions 
of the Khoti Act; hence the fact that he is 
described as an occupancy tenant in the 
bot-ichat does not help him to repudiate the 
lease, Ex. 12." He accordingly passed a 
decree directing the defendant to deliver 
to the plaintiff possession of the suit-lands 
and to pay Rs. 72 as arrears of rent.’ On 
appeal, the defendant raised, among others, 
the same question, but the Appellate Judge 
did not deal with it. I am unable to agree 
“with the view of the Trial Judge. It was 
not contended before the lower Court that 
the defendaut had resignedhis land. The 
_bot-khat continues to show his permanent 
tenancy. He is liable to pay rent according 
to the terms of the entry made in the 
Survey Record. The agreement as to rent 
contained in the lavanchitti was not given 
effect to in the manner provided by s. 33, 
r. II (b), of the Khoti Settlement Act. In my 
opinion, the rights and obligations of the 
parties continue to be regulated by the 
termsof the entries contained in the Set- 
tlement Records. 


Z. K. Decree amended. 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 150 or 1925 
- WITH P 
Orvin RULE No. 482-M or 1925. 
June 1, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
SURENDRA NATH DAS GUPTA 
AND ANOTHER—-J UDGMENT-DEBTORS— 
-—APPELLANTS 
Versus 
SATYENDRA NATH BHATTA- 
CHARJYA AND oTHERS—AUTCTION- 
PourcHASERS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 47, O. XXI, 
y. 98--Auction-sale—Obstruction.by judgment-debtor— 
Proceedings by purchaser—Decree-holder, whether 
party—Order deciding questions between decree-holder 
and judgment-debtor—Appeal, whether lies. 
‘ An order passed under O. XXI, r, 98, C. P. C., on 
proceedings initiated by the auction-purchaser against 
the judgment-debtor is not appealable. Such an 
order does not become .appealable even though the 
Court decides any question as between the decree- 
holder and the judgment-debtor which would really 
pe quite foreign to the proceedings. [p. 545, col. 1.] 
Aduram Haldar v. Nakuleswar Rai Chowdhury, 49 


. Ind. Gas. 137; 29 O. L. J.48 and Sasibhushan Mookerjee 


v. Radhanath Bose, 25 Ind, Cas. 267; 19 C. W. N. 835; 
20 O. L, J. 483, relied on, 


. SURENDRA NATH DAS GUPTA V. SATYENDRA Natta. 
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In proceedings under O. XXI, r. 98, O. P. O., taken 
by an auction-purchaser against the judgment-debtor, 
the decree-holder qua the decree-holder is really not 
a party. The question is merely between the judg- 
ment-debtor and the auction-purchaser, and any ques- 


tions that might arise between the judgment-debtor . 


and the decree-holder cannot be raised, and any 
decision passed relating to them is not binding as 
between them under s. 47 of the Code. [ibid.] 

Appeal against an order of the District 
Judge, Chittagong, dated the 18th of March 
1925, reversing that of the Subordinate 
Judge, Second Court of that District, dated 
the 20th of September 1924. 


Babu Nripendra Chandra Dass, for the | 


Appellants, 


Babus Jogesh Chandru Roy and Paresh 


Chandra’ Sen, for the Respondents. 
JUDGMENT. 
Chakravarti, J.—This isan appeal 
by the judgment-debtor against an order of 
the District Judge of Chittagong, dated 
the 18th March 1925. The facts are these. 
The properties of the judgment-debtors 
were put up to sale in execution of a 
mortgage-decree obtained by the respond- 
ents-mortgagees. In execution of that 
decree the lands described in the bound- 
aries of the mortgage-deed were. sold and 
purchased by the decree-holders. The 
decree-holders obtained possession of the 
properties purchased by them at the auc- 
tion-sale. In the proceedings in execution 
the purchasers were obstructed by the 
judgment-debtors and by an application 
proceedings under O. XXI, r. 98 were 
initiated. That application was made by 
the auction-purchaser and was headed as 
an application under O. XXI, r. 98, C. P. O. 
The learned Subordinate Judge passed 
an order adverseto the auction-purchasers 
and it purported to have been made under 
the said rule. Against that order the 
auction-purchasers preferred an appeal to 
the District Judge. The learned District 
Judge in that appeal construed the decree, 
the mortgage-bond and the sale certificate 
and made an orderin favour of the auction- 
purchasers and reversed the order made 
by the Subordinate Judge. The present 
appeal, as I have already stated, is by the 
judgment-debtors against that order of the 
learned District Judge. 
The first point argued in this appeal 
was that the appeal -before the learned 
District Judge was incompetent as the 
Code did not allow an appeal against an 
order passed under O. XXI, r. 98. The 
learned Vakil for the respondents argued 
that the appeal was competent because 


- 


(92 I. 0. 1926] 
the questions were decided” between the 


décree-holders and the judgment-debtors ' 


under s. 47, O. P. O.,and not merely ques- 
tions under O. XXI, r. 98. There isa large 
number of cases on the point in controversy, 
and Ishall refer only to some of them, 

. thatis to the cases of Aduram Haldar v. 
Nakuleswar Rai Chowdhury (1) and Sasi- 
bhushan Mookerjee v. Radhanath Bose (2). 
In these cases the view that was taken was 
that in these proceedings the decree-holder 
qua decree-holder was really nota party. 
‘The question was merely between the 

judgment-debtor and the auction-purchaser 
and any question which might arise be- 
tween the judgment-debtor and the decree- 
holder could not be raised and any decision 
which was passed relating to the construc- 
tion of the decree would not be binding 
against the decree-holders. In that view 
when proceedings were initiated by the 
auction-purchaser under O. XXI, r. 93 and 
the matter was decided under that rule it 
must be held that the order was passed 
under that rule. „As any order passed under 
that rule is not appealable, the appeal be- 
fore the learned District Judge was not 
competent and any question which had 
been decided by the learned Subordinate 
Judgein the order that he passed as to the 
construction of the decree or, in other 
words, a decision on the rights of the decree- 
holder as against the judgment-debtor was 
foreign to the proceedings which were 
before him. Anysuch judgment would not 
be binding upon the decree holder. Fol- 
lowing the principle laid down in the cases 
I have cited, I think, the order passed by 
the District Judge in appeal was passed 
without jurisdiction, as no appeal lay before 
him. 

The result, therefore, is that we set aside 
his order and restore the order of the learn- 
ed Subordinate Judge As I have already 
stated it must be distinctly understood that 
any view taken by the learned Subordinate 
Judge would not be binding against the 
decree-holders as decree holders. The ap- 
peal is, therefore, allowed. Butin the cir- 
cumstances of the case there will beno 
order as to costs, 

No order need be passed in the Rule which 
was merely for the stay of execution during 
.the pendency of this appeal, 

Cuming, J.—I agree. 

~ NA Appeal allowed, 

(1) 49 Ind, Cas. 137; 29 O. L. J. 48. 

2) 25 Ind, Oas. 267; 19 O, W. N, 835; 20 C, L. 9, 488, 
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OHANDULAL MAGANLAL V. 


MOTILAL HARILAL. 645 
BOMBAY HIGH COURT. 
First CIVIL APPEAL No. 246 or 1924. 
September 22, 1925. 

Present :—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
CHANDULAL MAGANLAL—Dzsrenpant 
—APPELLANT 
Versus 
MOTILAL HARILAL—PLAINTIFF— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 97—Pre- 
liminary decree—Appeal—Final decree passed during 
pendency of appeal—Procedure. 

When an appeal is filed against a preliminary dec- 
ree, but no stay of proceedings is asked for, and a 
final decree is passed by the Trial Court during the 
pendency of the appeal against the preliminary dec- 
ree, the proper course for the appellantin such a 
ease is to put an appeal on the file against the final 
decree, or at least to inform the Appellate Court, 
when the appeal against the preliminary decree comes 
on for hearing, that a final decree has been passed. 
[p. 546, col. 1. . 

First appeal from the decision of the 
First Class Subordinate, Judge, at Ahmed- 
abad, in Civil Suit No. 1324 of 1923. 

Mr. R. J. Thakor, for the Appellant. 

Mr. B. G. Rao, for Mr. G. S. Rao, for the 
Respondent. 


JUDGMENT. 

Macleod, ©. J.—In this case. the 
plaintiff sued to recover Rs. 6,721 and costs 
and interest on the footing of a registered 
mortgage-deed, dated January 23, 1923, for 
Rs. 6,500. The defendant admitting the 
mortgage pleaded that he had not received 
a certain sum of Rs. 2,600 as a part.of the 
consideration. The First Class Subordinate 
Judge held that this plea was bad, and 
directed that after taking an account of 
what was due on the mortgage the defend- 
ant should pay Rs. 6,721 and costs of the 
suit with interest at nine per cent. from the 
date of suit till re-pay ment within six months 
from the date of the decree. In default 
plaintiff to recover this sum by the sale.of 
the mortgaged property. That decree was 
passed on April 10, 1924. 

An appeal was filed to this Court from 
that decree and was heard on August 21, 
1925. In the meantime, the defendant not 
having paid the decretal amount, the plaint- 
iff applied for a decree absolute, and accord- 
ingly a decree was passed for the sale of 
the mortgaged property. In the appeal 
against the preliminary decree which came 
before this Court, we were not told that 
the decree had already been made absolute, 
and that an order had been made for the 
sale of the property. Consequently in dis- 


kag 
missing the appeal we directed that the 


time for payment should be extended by six ` 


months from the date of our judgment. 
The respondent's Pleader now asks us to 
delete that order, Theactual legal position, 
when an appeal is filed against a prelimi- 
nary decree, but no stay of proceedings is 
asked for, and a final decree is passed in 
the lower Court without any appeal being 
filed therefrom, is somewhat obscure. lt 
Seems to me that the proper course for the 
appellant in such a case is to put an appeal 


on the file against the decree absolute, or in . 


any event to inform the Court, when the 
appeal against the preliminary ‘decree 
comes on for hearing, that a decree absolute 
has been made. It may not be that the 
Appeal Court is debarred from hearing the 
appeal from the preliminary décree merely 
on account of the Court below having 
passed a final decree. But to avoid the 
difficulties which may arise when no 
application has been made for stay of pro- 
ceedings, it would certainly be desirable 
that, in any case where a preliminary decree 
is passed, and a party appeals against that 
decree; when the Court below passes a fina 
decree, he should file an appeal against that 
decree. 

In this case if the property had already 
been sold before the decision of the Appeal 
Court, it is difficult to see how this Court 
could have set aside thesale. But we think 
the fairest order to be made now is that the 
respondent-mortgagee should add his costs 
of the postponed sale and of the application 
if any to the mortgage, and that the appel- 
lant-mortgagor should have one month 
from this day to pay what is due. In 
default the respondent can proceed to get 
the property sold. The respondent must 
pay the costs of this application if any. 

We make it clear that the mortgagee is 
entitled to his decretal amount and interest 
and all his costs, charges and expenses. 
Those must, be paid if the mortgagor desires 
to avoid the sale of the property. 

Coyajee, J.—I agree. 

Z. K. Order accordingly. 


ATA HUSAIN v, MUSTAFA HUSAIN, 


(92 r. 0. 1936) 
ALLAHABAD HIGH COURT. ` 
EXECUTION First CIVIL APPEAL No. 26 

oF 1925, ' 
November 25, 1925. 

Present :—Mr. Justice Mukerji. 
Sheikh ATA HUSAIN—JUDGMENT- 
DeEsroR—APPELLANT 
versus 
Syed MUSTAFA HUSAIN AND ANOTHER 
—DECREE-HOLDERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s.145, 0. XXY, 
r. 1 (8)—Security for costs—Bond hypothecating pro- 
perty—Enforcement of security—-Procedure—Hzecu- 
tion. : 

Plaintiff was required to give security for costs 
and appellant who offered himself as surety executed 
a bond that ifthe plaintiff failed to obey the order 
of the Court with regard to the payment of costs, 
certain property of the surety specified in the bond 
would be liable for the satisfaction of the order and 
that if the property proved insufficient for the pur- 
pose the surety would himself be liable. Plaintiff's 
suit was dismissed and plaintiff was ordered to pay: 
the costs of the suit. Defendant took out execution 
for costs and applied for sale of the property hypo- 
thecated by the surety; 

Held, (1) that on the language of the bond executed 
by the surety the defendant was not bound to pro- 
ceed first in execution against the plaintiff and only 
on his failure to obtain satisfaction from the plaint- 


| ` iff to proceed against the surety; 


(2) that there was no mortgage ofhis property by 
the surety and that the proper précedure to enforce 
the liability of the surety under the bond was to 
DANANG in execution by sale of the hypothecated pro- 

erty. 
3 Execution first appeal against a decree 
of the Subordinate Judge, Allahabad, dated 
the 22nd November 1924. 

Mr. Damodar ‘Das, for the Appellant, 

Dr. K. N. Katju, for the Respondents, 


JUDGMENT.—Two points of law have . 
been raised in this appeal and a third 
point, also of law, has been argued withthe 
permission of the Court. 

It appears that Musammat Amrit Bibi, 
the respondent No.’ 2, brought a suit for 
recovery of her alleged dower-debt from the 
decree-holder, respondent No. 1, Mustafa 
Husain, who was in possession of some of 
the property of the late husband of Mu- 
sammat Amrit Bibi, as an heir to his wife, 
the daughter of Musammat Amrit Bibi's 
husband. While the suit was pending, 
Mustafa Husain obtained an order from the 
Court to the effect that the plaintiff Musam- 
mat Amrit Bibi must.furnish security for 
his costs. This security was furnished by 
the appellant Ata Husain. He gave a bond 
hypothecating a certain property, on the 
25th of April 1922. The suit was decided 
against Musammat Amrit Bibi and Mustafa 
Husain has taken out execution for costs, 


(92 1. 0. 1926] ` 
He applied for the sale of the property 
hypothecaled by Ata Husain and also he 


applied for the attachment and sale of’ 


certain other property, said to belong to 
Musammat Amrit Bibi. 
Ata Husain objected to the execution pro- 


ceeding against him and his case is that. 


he is liable only after Musammat Amrit 
Bibi has been compelled to pay and has 
failed to do so and that a failure on the 
part of the decree-holder to execute the 
decree against Musammat Amrit Bibi 
amounted to a release of his liability. The 
point urged for the first time is.that the 
- appellant's liability can be enforced by a 
suit and notin execution. 
As regards the plea that execution should 
proceed at first against the lady, we have 


‘to look tothe language of the bond itself. . 


The bond says that if the lady failed to 


obey the order of the Court the property. 


of the surety would be liable and also he 
himself in case the property proved insuffi- 
cient. There is no provision for the 
principal debtor being proceeded against as 
acondition precedent to execution against 
the surety. This disposes of also the con- 
nected plea that by not proceeding against 
the principal debtor the surety has been 
discharged. Section 139 of the Contract 
Act does not apply to the facts of the case. 
It is true that the learned Judge of the 
Court below suspected that the judgment- 
debtor Musammat Amrit Bibi had been won 
over by the decree-holder Mustafa Husain 
who is her son-in-law. But that Court did 
not arrive at any definite finding. I agree 
with the Court below that the question of 
collusion is immaterial. Evenif there be 
any collusion the decree-holder has done 
nothing, no overt act by which it can 
be said that the principal debtor has been 
released from liability to the decree-holder 
or that any remedy of the surety against 
the principal debtor has been impaired. It 
is clear, therefore, that the two points taken 
in the grounds of appeal cannot succeed. 
The third question is whether s. 145 of 
the C. P. O. applies and there can be no 
execution of the decree by sale of the pro- 
perty charged, in the execution depart- 
ment. This question cannot be decided 
without having regard to the language of 
the bond executed by the appellant. It is 
to be noted that there is no mortgage in 
the legal sense of the term. The appellant 
saidin the bond that the Court had called 


upon Amrit Bibi to furnish security for. 
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costs to the amount of Rs. 600 and that, 
therefore, the appellant was offering himselt 
as, a surety agreeing that the amount of 
costs payable by the lady might be realised 
by sale of the property hypothecated and 
the balance from him personally. It is 
clear, therefore, that there is no mortgage in 
the proper sense of the term. There is no 
mortgagee and -in the language of their 
Lordships of the Privy Council, the Court 
not being a juridical: person it cannot be 
sued, it cannot take property and it cannot 
assign the mortgage: vide, Raj Raghubar 
Singh v. Jai Indra Bahadur Singh (1). The 
bond -before the Privy Council was in 
language very similar to the language of. 
the bond now before me. The learned 
Counsel for the appellant has relied on the 
case of Amir v. Mahadeo Prasad (2) and it 
was urged that the Court might assign the 
mortgage to anybody in order that the mort- 
gage might be enforced by a regular suit. 
As was pointed out in the course of the argu- 
ment, the observations 1n the caseof Amir v. 
Mahadeo Prasad (2) of Richards, C.J. at page 
997,* that the bond could only be enforced 
by a regular suit brought. by the Court 
itself or by some person to whom the Court 
could transfer the mortgage for the purpose 
‘of instituting the suit, go counter to the 
observations of their Lordships of the Privy 
Council already quoted. The position, there- 
fore, is this that there is a liability under- 
taken by the appellant and there ought to 
be some method of enforcing the same. 
The method can be by way of execution 
alone as there is nobody to enforce the 
mortgage by means of a suit. This was 
the cpinion of their Lordships of the Privy 
Council in the case of Raj Raghubar Singh 
y, Jai Indra Bahadur Singh (1) and 4 
similar view was taken by a Bench cf this 
Court in Bett Mahalakshmi Bai v. Badan 
Singh (3). I hold that the surety bond given 
in the present case can be enforced by 
execution alone and, therefore, the order of 


‘t below was correct. ee 
pr anneal fails and is hereby dismissed 


i ts. f 
ET : Appeal dismissed, 


= Ind. Cas. 550; 42 A. 158 at p. 167; 22 0. O. 
ae OLE J. 89; 38 AL L. J. 302; 18 A. L. J. 263; 22 
eae 46 L A. 228; 13 L. W. 82 (P. O.) 


Bom. L. R. 521; 
‘ 93; 39 A. 225; 15 A, L. J. 76. 
2) 38 Ind. Cas. 35 9" oo AL. J. BOL; 45 A. 649; 


3) 74 Ind. Cas. 927; 
AY CC ae 
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BOMBAY HIGH COURT. 
ORIGINAL CIVIL JURISDICTION APPEAL 
No. 65 oF 1925: 

: „September 16, 1925. 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Voyajee. 

G.I. P. RAILWAY COMPANY— 
DerreNDANTS—APPELLANTS 
. VETSUS 
OHANDULAL SHEOPRATAP— 
; PLAINTIFF—-RESPONDENT. 

Railways Act (IX of 1890), 8s. 77, 1L0~Suit 
against Railway—Notice to. officer other than Agent, 
validity of. 

The mere fact that the Agent of a Railway Company 
constitutes a department for the registering and 
investigation of claims, and that a claim is preferred 
to that department, does not absolve the person 
making the claim, if he intends to sue the Railway 
Company, from giving notice to the Company as pre~ 
scribed by s. 77 read with s. 140 of the Railways Act. 

When a person claiming against a Railway Com- 
pany must be presumed to know that he must do a 
certain act in a certain way within a fixed time, with- 
gut which preparatory step a suit will not be com- 
petent, he is not prevented from taking that step 
because he has been told that his claim is receiving 
attention and no further answer is received before 
the expiry of the period of limitation. On the con- 
trary the fact that his claim is not being attended to 
is sufficient to warn him that if he wants to prosecute 
his claim in Court he must do what the law requires. 


se against the decision of Mr. Justice 
ah. 

Mr. Kanga, Advocate-General, (with him 
Mr. Daphtary), for the Appellants. 

Mr. Binning, for the Respondent. 


JUDGMENT .—In Suit No. 966 of 1923 
the defendants raised an issue whether the 
plaintiff delivered a notice of his claim as 
required by ss. 77and 140 of the Indian 
Railways Act. 

On June 15, 1922, the plaintiff wrote to 
the Deputy Traffic Manager that the bales 
had not been received and requesting him 
to settle the claim, 

On- June 23, the letter was acknowledg- 
ed, and it was intimated that the claim 
would receive attention. , 

On October 23, the plaintiff was inform- 
ed that his claim could not be accepted 
asthe goods were burnt accidentally by 
fire. This information would not have 
reached the plaintiff within six months 
from the date the goods were consigned. 

On November 25, the plaintiff wrote to the 
Agent of the defendant Company giving 
notice of his claim. The learned Judge 
held that the first notice given to the 
Deputy Traffic Manager was a notice to the 
Railway Administration on the ground that 


G. 1, P. RY. CO, 0, CHANDULAL SAROPARTAP. 
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- there was a Department in the Traffic 


Manager’s Office which dealt with claims, to 
which claims addressed to the Agent would 
be sent for disposal. As the Railway Adminis- 
tration had constituted a separate depart- 
ment for dealing with claims and that 


‘department. kept a register of claims to 


which the Agent had access at any time, 
a notice to the Traffic Manager was a notice 
to the Railway Administration. With due 
respect that may be equity but it is not 
logic. 

Section 140 of the Indian Railways Act 
defines when notice hasto be given under 
the Act to the Railway Administration, how 
that notice has to be given, and the mere 
fact that the Agent constitutes a department 
for the registering and investigation of. 
claims, cannot deprive the Railway Company 
of the protection given to it by the Act 
against suits on claims of which due notice 
as provided by the Act has not been given 
to it. 

In my opinion the notice of June 15, 
1922, was not a notice to the Railway 
Administration. It might be argued that - 
where the Traffic Manager delayed for four 
months before informing the plaintiff that 
his claim could not beentertained, the Com- 
pany had by their own action induced the 
plaintiff to refrain from sending a notice 
under s.77 to the Railway Company. But 
when a person claiming against a Railway 
Company must be presumed to know that 
he must do acertain act in a certain way 
within a fixed time, without which pre- 
paratory step a suit willnot be competent, 
he is not prevented from taking that step 
because he has been told that his claim is 
receiving attention and no further answer 
is received before the expiry of the six 
months. Onthe contrary the fact that his 
claim is not being attended to is sufficient 
to warn him that if he wants to prosecute 
his claim in Court he must do what the law 
requires. 

Ona strict interpretation of the law I 
feel compelled to hold that the point raised 
by the defendant Company was competent, 
and was fatal to the plaintiffs case. 

Z. K, Appeal allowed, 


[92 L 0. 1926) 


OUDH CHIEF COURT. 
EXECUTION OF pa APPEAL No. 37 oF 
1925 


November 30, 1925. 
Present :—Mr. Justice Hasan and 
Mr. Justice Raza. 

Babu BASANT RAI BHANDARI— 
PLAINTIFF—DROREE-HOLDER-—APPELLANT 
versus 
Lala SALIK RAM—Dnzrenpant— 


J UDGMENT- Deptor—RESPONDENT. 

Civil Procedure Code (Act V of 1908), ss. 68, 70— 
Execution of decree—Decree transferred to Collector 
for execution—Order of Collector—A ppeal—Revision. 

_ Under the rules framed by the U. P. Local Govern- 
ment under s. 70 (1), C. P. O., no appeal lies to the 
Chief Court against an order passed by a Collector in 

. discharge of his powers in the execution of a decree 

` transferred to him for execution under s. 68 of the 
Code. Under s.70 (2) of the Code, therefore, the Chief 
Court can exercise neither appellate nor revisional 
jurisdiction in respect of such an order. 


Appeal against the judgment and order 
of the Subordinate ‘Judge, Bahraich, dated 
the 5th March 1925. 

Mr. Bishambhar Nath, for the Appellant. 

Messrs. Radha Krishna and Rudra Datt 
Sinha, for the Respondent. 

JUDGMENT.—This is an appeal from 
the order dated the 5th of March 1925 
passed by the Subordinate Judge of 
Bahraich. The facts areas follows :— 

The appellant holds a decree of sale ona 
mortgage as against the respondent. Under 
s. 68 of ths C. P. ©., the decree was trans- 
ferred to the Collector for execution. The 
Collector instead of proceeding to sell the 
property has made a lease of it by the terms 
of which he has provided for the satisfac- 
tion of the decree in several instalments. 
To this course adopted by the Collector the 
decree-holder took objection by an applica- 
tion presented to the Subordinate Judge, 


who had originally passed the decree for: 


sale, The Subordinate Judge rejected that 
application by the order now under appeal. 

We are of opinion that no appeal lies to 
this Court. Under s. 70, sub-s. 2 (1), of the 
©. P. O. the Local Government has framed 


rules as to the venue of appeal against’ 


orders made by the Collector in discharge 
© of his powers under s. 68. This Court 
is not the Court to which an appeal 
would lie under those rules. Therefore 
under sub-s. (2) of 8.70 of the Code this 
. Court has neither appellate nor revisional 
jurisdiction over the orders passed by the 


Collector. The appeal is dismissed with 
costs. 
Z, K, Appeal dismissed, 


FULCHAND MOHANLAL v., HARILAL NANSA, 
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BOMBAY HIGH COURT. 
Ssconp CIVIL APPEAL No. 716 oF 1924.. 

August 19, 1925. h 
Present:—Sir Norman Macleod, Kr., Chief 
Justice, and Mr. Justice Coyajee. 
FULCHAND MOHANLAL AND oTHERsS— 

DEFENDANTS—APPELLANTS 
versus 
HARILAL NANSA AND oTHERS— 
PLAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 9—Jurisdic- , 
tion of Civil Courts—Question relating to caste pro- 
perty—Division of opinion among members of caste, 
effect of. . : 

Where in a suit between the members of a caste 
the question. at issue is not a matter relating to the 
internal administration and affairs of the caste, but 
to the property of the caste, a Civil Court has juris- 
diction to entertain the suit, and this jurisdiction is 
not excluded mersly because there has been a division 
of opinion in the caste. [p. 550, col. 2.] 


Second appeal from the decision of the 
Joint Judge, Ahmedabad, in Appeal No. 
434 of 1922, reversing a decree of the Sub- 
ordinate Judge, at Ahmedabad, in Civil 
Suit No. 159 of 1921. 

Mr. Dhirajlal Thakor, (with him Mr. R. 
J. Thakor), for the Appellants. 

Mr. G. N. Thakor, (with him Mr. H. V. 
Divatia),for the Respondents. 

JUDGMENT. 
for a declaration that they had a right to 
manage the suit Wadi, tolet it to tenants 
and torealize the rent, that defendants Nos. 
1 and 2 had not such aright, and to geta 
permanent injunction against them and to 
restrain them from making any such use. 

The plaintiffs alleged that they and 
defendants Nos. 1 and 2 belonged to the 
Modh Ganchi caste of Kalupur Panchpura, 
and that the caste owned the suit Wadi. 
There was a caste meeting convened on 
December 12th, 1920, to pass some resolu- 
tions in respect of the caste, as defendants 
Nos, 1 and 2 and one Vallabh had unautho- 
rizedly got the management and did not 
submit accounts, and the property had been 
wasted. They further alleged that the caste 
entrusted the vahivat of the property to 
the defendants, and they were bound to 
hand it back to the plaintiffs in accordance | 
with the caste resolutions. 

Defendants Nos. 1 and 2 contended that 
two factions existed in the caste, that the 
plaintiffs’ faction had no right to have the 
management and that the jurisdiction of the 
Court was excluded. 

The Trial Judge held that the plaintiffs 
did not prove that the two factionsin the 
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Kalupur Panchpura caste had amalgamat- 
ed, and he accordingly dismissed the suit. 
In appeal, the Judge said : “Considering 
all facts I am satisfied that there was a 
re-union of the factions in 1969 V. S., 1913 
A. D., that the plaintiffs are members of 
the caste and that it is in accordance with 
the resolution passed’ by a majority at a 
meeting, of which, the minority defendants 
Nos. Land 2had perfect and legal notice 
and at which they could have had their 
say, if they choose to do so, that the pre- 
sent suit is filed. If defendants Nos. 1 
and 2 choose to absent themselves and re- 
main away they must thank -themselves 
for the consequences.” Thatisa finding 
by the Judge that there were not two sec- 
tions or factions in the caste in the sense 
that the caste was split up into two divi- 
sions, so that a meeting of one section or 
faction would not bind the members of the 
. opposite faction, and that, therefore, juris- 
diction of the Court was not excluded. 


The appellants have relied upon the 
Full Bench decision in Nemchand v. Savai- 
. chand (1). There the plaintiffs, who were 
certain members of the Shravak caste at 
Surat, asked for a decree giving them half 
the compensation granted by the Collector 
in regard to certain shops belonging to 
the caste which had been divided into two 
factions, the plaintiffs forming one, and 
the defendants the other, of such factions, 
The Court confirmed the decree of the Dis- 
trict J udge who held that the question in- 
volved was a caste question not cognisable 
by the Civil Court. . 


We think that case is only an authority 
for this proposition, that when members 


ofa caste, who have filed asuit in connec- , [0 


. tion with caste property, have admitted 
that there has been a division of the caste 
so that they only ask to be held entitled 
to the division of the Property, and toa 
decree to the extent of half of what was 
the caste.property, then it can be said that 
really the caste has been divided in such 
a way that the question how the caste pro- 

- perty is to be divided is one which the 

Courts cannot decide. No reasons for the 

Full Bench decision are reported and with 

all due respect without reason it can hard- 

ly be said to be convincing. In any event 


itcannot be extended beyond the facts of 


the ease. 


=” (1) 5 Bom. Bin; 3 Ind.. Dec. (N. s.) 58 (F. B.) 


FULCHAND MOHANLAL V. HARILAL NANSA. 


(92 I. 0. 1926] 


But in Lalji Shamji v. Walji Wardhman 
(2), although there was a division of 
opinion in the caste, it was held that the 
question at issue was not a matter relating 
to the internal administration and affairs 
of the caste, but to the property of the 
caste and so the Court had jurisdiction to 
interfere. That is the principle which I 


understand has always been followed by this ‘ 


Court. 
It follows then that the jurisdiction of 


the Court is not excluded in every case . 


in which there has merely been a division 
of opinion in the caste. Otherwise as 
soon as thereis such a division on a par-' 
ticular question, no Court would have any 


jurisdiction to decide the question, with `’ 


the result that the only way the question 
could ultimately be decided would be by 
resort to force. 


It seems to me that in this second appeal - 


it is only a question of fact whether or 
not the caste was split up and could be 
considered to be two separate entities, so 
that the question relating to the caste could 
not be decided by the Court. But from the 
finding of the Appellate Judge it would 
appear that the caste was not really divid- 
ed into two factions, that although some 
members would not agree with the opinion 
of the other members of the caste, still the 
caste remained as acaste, and could meet 
together when the minority might have an 
opportunity of protesting against the reso- 
lutions moved by the majority. The mere 
fact that they might vote against such re- 
solutions cannot of itself result in the 
splitting up of the caste into two factions 


-so that the question relating to easte pro- 


perty could no longer be decided by the 
ourt. . 

. The plaintiffs here had the authority of 
the caste at their meeting to take these 
proceedings for the preservation of the pro- 
perty belonging to the caste, and it seems 
to me they are entitled to get the decree 


which the Appellate Court gave them against | 


defendants Nos. 1 and 2. They must be 
taken merely to he holding out against the 
wishes of the caste with regard to the ma- 
nagement of the caste property. 

The appeal will be dismissd with costs. 

Coyajee, J.—I agree in holding that, 
the decision of the lower Appellate Cour 
is right. on the ground that the questio1 
arising in this case is not a question be- 


(2) 19 Bom. 507; 10 Ind. Dec, (N. s.) 339, - 


-x 


bes, 


(92 I, ©. 1926}. 


‘tween two distinct sections of the Modh 


Ghanchi Caste of Kalupur Panchpura, but 
that the suit was brought against defend- 
ants Nos. 1 and 2 personally. 

“aK, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Crviz Revision No, 79 or 1925. 
November 25, 1925. 

Present :—Mr. Justice Mukerji. 
BATUK NATH— APPLICANT 

versus . 
JUGAL KISHORE AND ANOTHER— 
OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), O. XXII, r. 10 
—Decree against widow of deceased debtor—Birth of 
posthumous son—Legal representative, who is--Execu- 
tion, whether can proceed against son. 

A creditor brought a suit against the widow of a 
deceased debtor to recover the debt and obtained a 
decree. Subsequent to the date of the decree the 
widow gave birth to a son. The decree-holder 
sought to execute the decree against the son as the 
legal representative of the deceased debtor ; 

Held, that on the analogy of the provisions of O. 
XXII, r. 10, C. P. O., the son who really represented 
the estate of the deceased debtor must now be treated 
as his legal representative and that execution could, 
therefore, proceed against the son. [p. 552, col. 1.] 

Civil revision from an order of the Sub- 
ordinate Judge, Muttra, dated the 12th 
February 1925. 

Mr. S. C. Das, for 

Mr. N. P. Asthana, 
Parties. f 

JUDGMENT.—This revision raises a 
question of law on which there does not 
appear to be any direct authority. The 
matter is not, it further appears, covered 
by any direct rule of procedure contained 
in the C. P. 0. : ' 

The facts are these. One Pancha was 
indebted to one Jugal Kishore. Pancha 
having died Jugal Kishore brought a suit 
to recover his money against Pancha’s 
widow Musammat Kota. When decree was 
passed, the widow was pregnant and she 
gave birth to achild, the petitioner before 
me, a few months later. The decree-holder 
sought to execute his decree against the 
widow and obtained an attachment of cer- 
tain properties. Pancha’s brother Sancha 
for himself and as the guardian’ of his 
nephew, the petitioner Batuk ‘Nath, pre- 
ferred an objection apparently under O. 
XXI, r. 38 of the Ọ, P, O, and it succeeded. 


the Applicant. 
for the Opposite 


BATUK NATH V, JUGAL KISHORE, 
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The decree-holder brought a suit under 
r. 63, O. XXI of the C. P. O. and this 
suit was dismissed for default. His appeal 
was still pending before the District Judge 
when that learned Officer disposed of the 
present matter. 

Having been unsuccessful in executing 
his decree against Musammat Kota, the 
decree-holder’s representative (decree-holder 
having since died) sought to execute the 
decree by bringing Batuk Nath on the 
record as the legal representative of his 
deceased father. Batuk Nath came’ for- 
ward with a number of objections, only one 
of which has been so far decided, viz., 
whether he could be properly brought on 
the record as the legal representative of 
the deceased Pancha. The Courts below 
have agreed that Batuk Nath, if the exe- 
cution is continued against him, would be 
entitled to prefer any ‘objection that he may 
have to the execution of the decree, 

The sole question for decision by me is 
whether the Courts below were right in 
allowing the execution to proceed against 
Batuk Nath. 

As already mentioned there is no clear 
authority either way on the point and the 
matter is not covered by anyclear rule of 
enacted law. The matter is one of first 
impression. 

Mr. Das in his able argument has urged: 
that substitution of Batuk Nath would 
really mean passing of a decree against 
the petitioner and that the Court below 
was not justified in so acting. He relies on 
the case of Ashi Bhushan Dasi v. Pelaram 
Mandal (1). In thatcase a creditor sued an 
infant on the allegation that he was the 
adopted son of the deceased debtor. The 
infantwas impleaded under the guardianship 
of the widow of thedeceased. Subsequent- 
ly it transpired, as the result of another 
litigation, that the infant had not been 
adopted by the deceased. The creditor then 
sought to execute the decree against the 
widow of the deceased on the ground that 
she represented the estate and that she 
had virtually been a party to the suit. The 
learned Judges repelled the contention 
and held that a decree against a. person 
who was not the legal representative of the 
deceased could not be turned into a decree 
against the widow of the deceased. 

The facts of this case are entirely differ- 
ent. Here the suit was brought against 

(1) 21 Ind. Cas. 519; 18 C. W. N, 173; 18 C. Ln J, 
362, : 
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a person who was then de facto and de jure 
the legal representative of the deceased 
debtor. The decree was, therefore, obtained 
against a person who represented the es- 
tate of the deceased, On the birth of Batuk 
Nath, by operation of law, the estate de- 
volved on him and he became the sole 
representative of his deceased father. The 
case is very similar to the illustration given 
by the learned Counsel for the respondent, 
viz., where subsequently to the passing of 
a decree against a widow, she makes an 
adoption and thereby divests herself of her 
husband's property, the decree is treated 
as binding on the son unless, of course, he 
can show thatthe decree was obtained by 
collusion or fraud. Again, when an estate 
is represented by a Hindu widow and she 
dies and a reversioner comes in, the decree 
passed against the widow is treated as 
binding on the revérsioner except under 
circumstances which need not be consi- 
dered here. The present case is really very 
similar to the illustration given by Mr. 
Asthana. On the analogy of the provisions 
of O. XXII, r. 10 the person who really 
represents the estate at a particular moment 
ought to be treated as the legal represen- 
tative of the deceased debtor, 

I am of opinion that the Courts below 
were right. Before I leave I would like 
-to point out with some emphasis that no 
other question sofar has been -decided by 
the Courts below and it is open to the 
applicant to put forward any other objec- 
tion that he may have to the execution of 
the decree, e. g.,a plea of res judicata ete. 

The petition in revision is dismissed with 
costs, 

Z. K. Petition dismissed. 


cena | 


BOMBAY HIGH COURT. 
OatainaL CIVIL JURISDIOTION APPEAL No. 81 
oF 1925. 

September 15, 1925, 
Present:—Sir Norman Macleod, Kr., 
Chief Justice,and Mr. Justice Coyajee. 
SHRI GOVERDHANLALJI MAHABAJ— 
DEFENDANT—APPALLANT 

VETSUS 
SHRI CHANDRAPRABHAVATI— 
PLAINTIFE-— RESPONDENT, 

Letters Patent (Bom.),: cl. 15—Finding that suit 
i maintainable, whether “judyment’— Appeal, whether 

les. 
_ A finding that'a suit is maintainable and should 
proceed, even though embodied in a formal decree, is 


SHRI CHANDRAPRABHAVATI, [92], O. 1926] 


not a “judgment” within the meaning of cl. 15 of thé 
Letters Patent of the Bombay High Court, and is not, 
therefore, open to appeal. [p. 553, col. 1.} 

Per Cayajee, J.--The word “judgment” in cl. 15 of ` 
the Letters Patent of the Bombay High Court means 
a judgment or decree which decides the case ofe 
way or the other in its entirety, and does not mean 
a decision or order of an interlocutory character, 
which merely decides some isolated point, not affect- 
ing the merits or result of the entire suit. [p. 553, 
cols. 1 & 2.) 


Appeal against the decision of Mr. Justice 
Mirza. 

Sir Chimanlal Setalvad (with him Messrs. 
Kanga, Advocate-General, B.J. Desai and 
Mulla), for the Appellant. i 

Mr. Coltman, (with him Mr, Jayakar), for 
the Respondent. 

JUDGMENT. 

Macleod, C.J.—The plaintiff filed this 
suit with a view to get the terms of the 
consent decree, passed on June 13, 1912, 
whereby inter alia her maintenance was 
fixed at Rs. 2,000 per every two months, 


. varied, on the ground that circumstances 


had arisen which justified her asking for an 
increase. The defendant in his written 
statement submitted that the suit was not 
maintainable, that the sum payable to the 
plaintiff had been fixed by a consent decree 
and could not be altered without the con- 
sent of the defendant. 

A preliminary issue was raised in a 
somewhat unintelligible form, viz., whether 
the suit ‘was not maintainable as alleged in 
para. 1 of the written statement. cep 
hearing arguments on that issue, the Judge 
came to the conclusion that the suit was 
maintainable, and as the parties were not 
ready to go on with the hearing, the further 
hearing of the suit had to be adjourned. : 

But it appears that on that decision an 
order was drawn up as follows :—‘ The suit 
being this day called on for judgment this 
Court doth declare that this suit is maintain- 
able.” 

Against that decision the defendant has 
filed an appeal. The respondent has taken 
an objection that no appeal lies as there 
is no judgment before this Court within the 
meaning of that word under cl. 15 of the 
Letters Patent. Whether a decision is a judg- 
ment or not is a question which very often 
arises, and, I have no desire myself to add to. 
the literature which has accumulated there- 
on The judgment of Justice of the Peace 
for Caléutta v. Oriental Gus Company (1) 
is always referred to. But the attempt 
made therein to define judgment does not 


(1) 8B. L R. 433; 17 W.R, 364. 


[92 I: ©. 1926]. 


seem to have prevented in each case in 
which the question has arisen, lengthy argu- 
ments being brought forward tu show 
whether the particular decision before the 
Court was ajudgmentornot, After con- 
sidering very carefully what was set for- 
ward as a definition of ‘judgment’ in that 
case, I prefer myself to consider each deci- 
sion as it comes before me, and to form my 
own opinion whether it is a judgment or 
not for the purpose of deciding whether 
an appeal lies. For the purposes of this 
case to my mind the distinction between 
decisions and orders thereon which stand 
by themselves,.and decisions on a single 
issue in a suit, is a very real one. It is 
not desirableon general principles that a 
suit should be tried piecemeal, and a 
decision on an issue to the effect that the 
trial of the suit should proceed can never to 
my mind amount to a judgment. 

Jf in this case the Judge had decided 
that the suit was not maintainable and had 
dismissed the suit, then undoubtedly an 
appeal would lie against that decision. But 
in this case the Judge has decided that the 
suit should proceed. He will then consider 
the remaining issue in the suit, whether 
the plaintiff should -be granted in the cir- 
cumstances of-the case increased mainte- 
nance or not, and when he has decided that 
question there will be a judgment, against 
which all the arguments which are now 
- sought to be raised against the decision on 

this issue can be placed before the Court. 
We are not shutting out the defendant from 
any objection which he may eventually be 
advised to raise against the final decree in 
the suit. Weare merely pointing out that 
so far nothing has been decided with regard 
to the rights and liabilities of the parties, 
there is only a decision that the suit should 
proceed, and against that decision no appeal 
. lies. 

The appeal will be dismissed with costs. 

Cross-objections will be dismissed 
with costs in the sense that they fall with 
the appeal. 

Coyajee, J.—I concur and will add that 
while it is best not to attempt to define the 
expression “judgment” as used in cl. 15 
of the Letters Patent, a correct guidance on 
the subject is to be found in the view ex- 
pressed by Sir Richard Garth, C. J., in 
Ebrahim v. Fuckhrunnissa Begum (2). His 
Lordship said (page 534*): “I think that word 

(2) 4 G, 531; 3 C. P. R. 311; NInd. Dae. (x. s.) 337. 

*Page of 4 C [Ed] en ye ee a 
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‘judgment’ means a judgment or decree ` 
which decides the case one way or the 
other in its entirety, and that it does not 
mean a decision or order of an interlocutory 
character, which merely decides some 
isolated point, not affecting the merits or 
result of the entire suit.” In this case 
what the learned Trial Judge has done is to 
direct that the trial ofthe suit should 
proceed. In the circumstances I agree in 
holding that it isnota ‘judgment’ within 
the meaning of that wordin cl. 15 of the 
Letters Patent, j 


Z. K. Appeal dismissed. 


an 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sseconp Givin Apewat No. 381 or 1925. 
December 2, 1425. 

Present :—Mr. Findlay, Officiating J. O. 
MUHAMMAD IBRAHIM RIZA—Puainti FP 
—APPELLANT 
VETSUS 
YADO AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Registration Act (XVI of 1908), s. 2 (7)—Receipt 

given by lessor--Lease—Registration. 

A receipt granted by a lessor, reciting that the 
lessee had paid a certain earnest-money and taken a 
lease of certain property, for acertain term, for a 
certain amount, payable in specified instalments, con- 
taining a recital that a formal lease-deed would be 
executed next day, as no stamp was available at the 
time, isa “lease” within s. 2 (7) of the Registration 
Act and is inadmissible in evidence without regis- 
tration. [p. 554, col. 1.] f 

Panchanan Basu v. Chandi Charan Misra, 6 Ind. Cas. 
443; 37 C. 808; 14 C. W. N. 874 and Hemanta Kumari 
Debi v. Midnapore Zemindari Co., 53 Ind. Cas. 534; 47 
C. 485; 37 M. L. J 525; 17 A. L. J. 1117; 24 0. W, N. 
177; (1920) M. W. N. 66; 27 M. L. T. 42; 11L. W, 
301; 46 I. A. 240; 22 Bom. L. R. 488 (P. C.), relied 


Predar Nath v. Shanker Lal, 78 Ind. Cas. 934; 36 A. 
303: 22 A. L. J. 185; (1924) A. IL R. (A` 514; L. R. 5 A. 
80 Civ., distinguished. 

Appeal against the decree ofthe District 
Judge, Nagpur, dated the 27th January 
1925, in Civil Appeal No. 53 of 1925. 

Messrs. M. B. Kinkhede, R. B., and A. V. 
Wazalwar, for the Appellant 

JUDGMENT.—The main contention 
urged on behelf of the plaintiff-appellant 
is that the receipt (P. 1) is not a kabuliyat, 
as itis held to be by the learned District 
Judge. It is urged on behalf of the appel- 
lant that the lease is not the sole reposi- 
tory of the terms ofthe agreement between 
the partiesand that there was, in reality, 
a prior oral Jease. Ihave found it difficult 
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to entertain the suggestion in view of the 
terms of the receipt. These terms include 
` the following pertinent matters :— 

(a) Thatthe lessee has taken a lease of 
the fields specified for the Fasli years 
1334-35. ‘ - 

(b). That the consideration was Rs. 1,200. 

(c). That Rs. 30 were paid as earnest- 
money onthe date of execution and that 
Rs. 300 would be paid on llth February 1924, 
Rs. 600 in December 1924 and Rs. 270 in 
1924. 

The receipt further contained a recital 
that a formal lease deed would be executed 
next day, a stamp not being available at the 
time. 

I concur with the 
Judge in thinking that the present receipt 
cannot be taken out of the definition of 
“lease” unders.2 (7)of the Registration 
Acton the authority of the decisions in 
Panchanan Basu v. Chandi Charan Misra 
(1) and Hemanta Kumari Debiv. Midnapore 
Zemindari Company(2). Sofar as the terms of 
the receipt go, they expressly imply a definite 
and fixed lease for a specific period. In 
Kedar Nath v. Shanker Lal (3) what was 
decided was that a registered kabuliyat 
executed by the lessee is not sufficient to 
bestow title upon him and cannot be con- 
sidered a lease within the meaning of s. 105 

of the Transfer of Property Act. Here, 
`` however, the plaintiff has come to Court, 
in effect, relying upon this document 
(P. 1). He alleges that the defendants are 
in possession of the property and have not 
paid. Rs. 300 due on llth February 1924. 
In those circumstances it seems to me that 
the receipt in question must be considered 
as an acknowledgment that the lease .has 
been given and, this being so, it would 
come under “kabuliyat” or “undertaking to 
cultivate or occupy” within the mean- 
ing of definition in s. 2 (7) of the Regis- 
tration Act. This being so and being 
unregistered, it is clearly inadmissible in 
evidence. : 


So far as the alternative contention 
urged in appeal is concerned, viz, that the 
suit might be regarded as one for damages 
for use and occupation, cf. Sheo Karan 


3 Ind. Cas. 534; 47 O. 485; 37 M. L. J. 525; 17 
A.L. J. 1117; 24 C. W. N. 177; (1920) M. W. N. 66; 27 
M. L. T. 42; 11 L. W. 301; 46 I. A. 240; 22 Bom. L. R 
488 (P. 0.) 

} 78 Ind. Cas. 934; 36 A. 303; 22 A. L, J, 185; 
I, R. (A.) 514; L. R. 5 A. 80 Oiv, 


j a) 6 Ind. Cas, 443; 37 C. 808; 14 O. W. N. 874, 
5 


SHIDRAJ BHOJRAJ DESAI V. RENAKI KONDA MAHAR. 


learned District | 


(92 T. C. 1926] 


Singh v. Parbhu Narain Singh (4), I find 
myself in full agreement with the decision of 
the lower Appellate Court and have nothing 
toadd to its remarks. 

The appeal is dismissed without notice 
to the respondents. | 
Appeal dismissed, 


N. H. i 
(4) 2 Ind. Cas. 211; 31 A. 276; 6 A.L. J. 167; 5 M. 
L. T. 347, : 


— od 


BOMBAY HIGH COURT. 
Srconp Civit APPEAL No. 650 of 1924, 

’ August 27, 1925. 
Present:—Sir Norman Mecleod, Kr., 
Chief Justice, and Mr. Justice Coyajee, 

SHIDRAJ BHOJRAJ DESAI— á 
DEFENDANT—ÅPPELLANT | 
i VETSUS . 
RENAKI KONDA MAHAR—PLAINTIFF— 
RESPONDENT. 

Dekkhan Agriculturists' Relief Act (XVII of 1879) 
—Execution of decree—Death of judgment-debtor— 
Legal representative, whether can prove status as 
agriculturist. 

Where a judgment-debtor dies .after decree but 
before execution proceedings are completed, it is open 
to his legal representative to prove that he was an 
agriculturist and thusclaim the benefit of the pro- 
visions of the Dekkhan Agriculturists’ Relief Act. 

Second appeal from the decision of the 
Acting District Judge, Belgaum, in Appeal 
No. 94 of 1923, reversing an order of the 
Subordinate Judge at Athni, in Darkhast . 
No. 196 of 1918. 


Mr. M. V. Bhat, for the Appellant. 

Mr. H. B. Gumaste, for the Respondent. 

JUDGMENT.—In this case a decree 
was passed in Suit No. 4 of 1917in the Court 
of the Second Class Subordinate Judge at 
Athni against, amongst other persons, one 
Thalya Mahar. He died soon after the 
decree was passed on September 27, 1917, 
and his widow was placed on the record. 
On June 1, 1918, a darkhast ‘was filed 
against her. Her husband was not des- 
cribed in tha proceeding which was ex 
parte against him as an agriculturist and 
the widow died before the darkhast came 
on for decision. The present applicant is 
the daughter of Thalya and she applied to 
be declared as an agriculturist so that she 
could obtain the privileges of that status 
in the execution proceedings. The Trial 
Court ordered the sale of the property and 
attachment to proceed, 
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‘In appeal the Acting District Judge set 
aside that order and directed the Subordi- 
nate Judge to find on the issue as to whe- 
ther the applicant- was or was not an 

` agriculturist, and if it was found that she 
“was an agriculturist to grant the appropriate 
relief. 

If Thalya had survived, in the execution 
proceedings he would have been allowed to 
prove his status as an agriculturist under 
the decision in Rudrappa Sanvirappa 
Mensinkai v. Chanbasappa Mallappa Bhusad 
(1). There is no reason, therefore, why the 
fact that he died before the execution pro- 
ceedings were completed should prevent 
his legal representatives from proving that 


they were agriculturists so as to enable them 


to obtain the relief provided by the Act. 
It would have to be proved that the appli- 
cant was an agriculturist at the date of the 
decree, and an enquiry as regards that fact 
has been directed by the District Judge, 
We think that order was right and the 
appeal must be dismissed with costs. 
Z. K. Appeal dismissed. 


(1) 80 Ind. Cas, 162; 26 Bom, L, R. 153; (1924) A. L 
R. (B.) 305, 


ren maan 


' ALLAHABAD HIGH COURT. ` 
i Civit Revision No. 127 oF 1925. 
December 3, 1925. 
Present:— Mr. Justice Daniels. 
GHISSU—DerrenpaxtT—APPLICANT 
: versus 
AMIR ALI KHAN-—PLAINTIFF— OPPOSITE- 


Party. 
Civil Procedure Code (Act V of 1908), s. 115, O. 
XLI, r. 25—Appeal—Finding misread—Revision. 
Where a lower Appellate Court completely misreads 
the findings of the Trial Court, it acts with material 
irregularity in the exercise of its jurisdiction, and its 
order is open to revision. 


Civil revision from an order of the Ad- 


ditional District Judge, Shahjahanpur, 
dated the 14th of April 1925. 

Mr. Harnandan Prasad, for the Appli- 
cant, i 

Mr. Mukhtar Ahmad:for Mr. Iqbal Ahmad, 
for the Opposite Party, 

JUDGMENT.—This revision is press- 
ed on the ground that the Court below has 
entirely misread the findings submitted to 
it on a remand under O. XLI, r. 25. An 
examination of the record shows this to be 
correct. The issues remitted were:— 


(1) Are the plots in suit situated in Mahal’ 


Basti Begam ? 
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(2) Did the defendant ever pay rent to 
the zemindur of Azizganj; and if so on 
what ground?.. 

The learned District Judge says, “The 
finding onthe first issue isin the affirma- 
tive, and on the second is in the negative.” - 
In fact the finding on the first issue was in 
the negative. The learned Munsif found that 
the land in suit must be held to be in 
Azizganj. He also found that the zamin- 
dar of Azizganj had been collecting rent. 
Through what extraordinary mistake the 
error crept intothe learned Judge’s judgment - 
it is difficult now toknow. The learned 
Judge in treating the findings as being the 
opposite of what they really were acted 
with material irregularity in the exercise 
of his jurisdiction. The best course will 
be to set aside his decree and direct him to 
re-hear the appeal, and this order I accord- 
ingly pass. Costs will abide the result. 

Z. K. Decree set aside. 





BOMBAY HIGH COURT. 

ORIGINAL CIVIL JURISDICTION APPEAL No. 52 
. oF 1925. 

- September 3, 1925. 

Present :—Sir Norman Macleod; Kr., Chief 
Justice, and Mr. Justice Coyajee. 
DEVJI PADAMSEY— PLAINTIFF 

—APPELLANT 
versus 
THOMMADRA ERIKALAPPA— 
DEFENDANT— RESPONDENT. 

Ex parte decree, suit to set aside—Fraud—Failure 
to file affidavit of documents—Decree against party not 
in default, legality of. f 

In a suit filed by M against T, the latter filed a 
written statement and a counter-claim not only 
against M but also against three other persons in- 
eluding D. M failed to obey an order made in the suit 
to file his affidavit of documents, whereupon T applied 
for and obtained an order dismissing M's suit and 
decreeing Ts counter-claim ex parte not only against 
M but also against the other parties including D who 
were not in default. D brought a suit to set aside the 
ex parte decree as against him: | 

Held, (1) that T was guilty of fraud on the Court in 
applying for and obtaining an ex parte decree against 
Dand the other persons who were not in default; 
[p. 556, col. 1.] 

(2) that so faras these persons were concerned the 


ex parte decree was a nullity; [ibid.] i 
8) that it was open to D tosue to set aside the 


ex parte decree and his suit must succeed. [p. 556, col. 


2. a. . 
Appeal against the decision of Mr, Justice 


Mirza. f h 
Mr. Kanga, Advocate-General (with him 


Mr. Pandya,) for the Appellant, 


. the present plaintiff-appellant. 
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Mr. J. H. Vakeel, (with him Mr. B. J. 
Desai), for the Respondent. 

JUDGMENT.—Maganlal Padamsey 
filed a Suit No. 1953 of 1920 against one 
Thommadra Hrikalappa. Thommadra filed 
a writien statement and counter-claim not 
only against Maganlal but against three 
other persons including Devji Padamsey, 
Maganlal 
failed to obey the order made in the suit 
to filə his afidavit of documents, whereupon 
Thommadra applied for an order that in 
default of the affidavit the plaintiff's suit 
should be dismissed, and that he should 
be held entitled to an ex parte decree on 
his counter-claim not only against Magan- 
lal but against the other defendants to the 
counter-claim who were not in default. 
That order unfortunately was made, but it 
was obviously a wrong order, which the 
defendants other than Maganlal to the 
counter-claim were entitled to treat as a 
nullity, and all the: proceedings under that 
order, the putting down the’suit for an 
ex parte decree against these defendants 
to the counter-claim, and the passing ofa 
decree against them ex parte were absolute 
nullities against these defendants including 
Devji Padamsey, who has now brought this 


` suit to setaside the ex parte decree passed 


against him. 


The defendant relies on the fact that . 


there was no concealment of the true facts, 
because, when the case came on for hearing, 
the Chamber order was putin as Ex. F. 
and the Judge was entitled to presume that 
was a proper order passed against all the 
defendants to the counter-claim. But the 
defendant to this suit Thommadra cannot 
now rely upon that order under which he 
was enabled to obtain a decree against the 
defendantsother than Maganlal, and it would 
certainly be a fraud on the Court, that he 
obtained a decree against the present 
plaintiff Devji Padamsey in such a way. 
It is clear then that the fraud on the Court 
Jay in obtaining the order against the 
present plaintiff and his other co-defendants 
to the counter-claim, which Thommadra 
must or certainly ought to have known, 
could not in any way be binding on Devji 
and his co-defendants. It is unfortunate 
that Devji was absent when Counsel was 
instructed on the last day available to ask 
that the ex parte decree should be set aside. 
Counsel moved late in the day and the 
Judge directed that the application should 
be adjourned and renewed the next day on 
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affidavit. As Devji was still absent; appar- 
ently the application could not be renewed, 
and Devji had to filethe present suit. As 
a matter of fact there was no necessity for 
an affidavit, the defect in the proceedings ` 
was clear on the record. It would certainly ` 
bea very extraordinary thing if Devji should, 
be liable on a decree passed against him in 
such circumstances, without any remedy 
being open to him to get the decree set 
aside. i 

We must allow the appeal and set aside 
the decree passed against this defendant 
with costs throughout. 


Z. K. . Appeal allowed. 


ree 


MADRAS HIGH COURT. 
APPEAL AGAINST OrDER No. 70 oF 1925 ` 


AND 
Civit Revision Pstirron No. 106 or 1925, 
September 9, 1925. 

Present :—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Madhavan 
Nair. 

SIVAN PILLAI AND anoTHER— 
APPELLANTS IN C. M. No. 70 or 1925 AND 
Puritioners Ix O, R. P. No, 106 or 1925 
VETSUS 
T. S. VENKATESWARA IY ER— 
RESPONDENT IN BOTH. 

Civil Procedure Code (Act V of 1908), ss. 47, 92—~ 
Scheme framed by Court--Order in pursuance of 
scheme—Appeal, whether lies—Trustee, removal of, not 

provided for in scheme—Procedure, 

An order made by a Court in the exercise of a power 
given toit by a provision in a scheme framed in a 
suit under s. 92, C. P. C., is not an order made in exe~ 
cution and is not appealable under s. 47 of the Code. 
[p. 557, col. 2.] 

Lokasikhamani Mudaliar v. Thiagaroya Chettiar, 
38 Ind. Cas. 415; 5 L. W. 596; (1917) M. W. N. 420, 
Runganatha v. Krishnaswami, 75 Ind. Cas. 189; 18 L. 
W. 237; (1923) M. W. N. 644: 47 M. 139; (1924) A.I. R. 
(ML) 269, Sevak Jeranchod Bhogilal v. Dakore Temple 
Committee, 87 Ind. Cas. 313; 49 M. L. J. 25; 23 A. L. 
J. 555; (1925) A. I. R. (P. O) 155; L. R. 6 A. (P. O.) 117; 
£1025) M. W. N. 474; 20. W. N. 535; 41 C. L. J. 628; 
22 L. W. 246; 27 Bom. L. R. 872 (P. C.), followed. 

In the absence of any provision in a scheme for the 
removal of a trustee, a separate suit must be brought 
for the purpose. [p. 557, co.l] || H 

‘Appeal and revision petition against an . 
order of the District Court, Tinnevelly, in 
I. A. No. 992 of 1923 in O. B. No. 4 of 
1905. 

Mr.T. M. Krishnaswami Iyer, for the 
Appellants. 

Mr. K. V. Sesha Aiyangar, for the Re- 


' spondent. 
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JUDGMENT. 

Spencer, J.—The revised decree in 
this scheme suit as passed on March 16th, 
1906 by the learned District Judge of Tin- 
nevelly (now Mr, Justice Phillips) provided 
that the trustee should hold office for a 
‘term of 7 years renewable at the Will of 
the villagers and the Court. New trustees 
were to hold office upon nomination by the 
villagers of Tiruvannathapuram and Tim- 
marajapuram, subject to the approval of 
the District Court. More than twice 7 years 
had passed, when the matter came up again 
before the District Judge of Tinnevelly in 
November 1924. At that time, there was 
a mahazar dated 16th December 1922, signed 
by several villagers asking the Court to 
approve of the nomination of Venkatarama 
Iyer. There was another mahazar dated 
15th December 1923, asking the Court to 
appoint Venkateswara Iyer, the trustee 
hitherto in office. While that was pending, 
the present petitioner and appellant Sivan 
Pillai, who claimed to have an interest in 
the trust, 
candidature of Venkatarama Iyer. The 
District Judge dismissed the petition and 
from his order this isan appeal or a revi- 
sion. So far as the records show, the Dist- 
rict Judge was in error in stating that the 
4th respondent was to be treated as holding 
office for the third term. He seems to have 
failed to appreciate that under the scheme, 
it was necessary to have a nomination by 
the villagers and an approval by the Court 
before any trustee ‘could be appointed or 
his term renewed. The District Judge 
might have called upon the villagers to 
make: a nomination of the person consider- 
ed by the villagers to be the most fit to 
be appointed as a trustee upon the expiry 
of the term of Venkateswara Iyer, and if 
the nomination so made by them had his 
approval, he might have appointed the no- 
minee. It doesnot appear whether there 
was any such nomination and confirmation. 
But the District Judge made an order dis- 
posing of the petitions of Venkatarama Iyer 
and of Sivan Pillai. The petition of the 
former was that the present trustee should 
be removed. That request could not be 
granted by the District Judge upon a peti- 
tion of this nature. For the removal ofa 
trustee, it would be necessary to bring a 
separate suit, in the absence of any pro- 
vision in the scheme for his removal. 
Upon Sivan Pillai’s 7, e, the petitioner's 
petition it is not clear what order the Dis- 
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trict Judge could have made other than 
to dismiss it, as it was not competent. The 
scheme does not provide for independent 
petitions being put in to support the can- 
didature of various ‘claimants for the cffice 
of trustee. As the District Judge has not 
acted without jurisdiction or committed 


any material irregularity in his order dis- 


missing the petition, we cannot interfere in 
revision. 

As regards the appeal, there is a pre- 
liminary objection that no appeal will lie. 
In the light of the recent Privy Council 
decision in Sevak Jeranchod Bhogilal v. 
Dakore Temple Committee (1) and the de- 
cisions of this Court in Lokasikhamanit Mu- 
daliar v. Thiagaroya Chettiar (2) and Run- 
ganatha v. Kvrishnaswami (3) I am of 
opinion that an appeal will not lie against 
the order made by a Court, as in this case 
exercising a power given to it by a pro- 
vision in the scheme And that such an order 
is not an order made in execution. In 
Prayaga Doss Jee Varu v. Tirumala Purisa 
Srirangacharyulu (4) there is an observa- 
tion that the order to be made by a District 
Court, in that case appoiuting a treasurer 
in a scheme of management of a devas- 
thanam, should be considered as an order 
made in execution. But in view of the 
decision of the Privy Council to which I 
have referred, I do not think we are bound 
by that observation which was made with 
reference to the circumstances of the parti- 
cular scheme concerned in that case. The 
appeal and the revision petition are dis- 
missed. As the District Judge’s order was 
somewhat ambiguous, there will be no order 
as to costs. 


Madhavan Nair, J.—I entirely.agree 
with the order proposed by my learned 
brother. I will just say afew words only 
about the preliminary objection. In view 
of the decision of the Privy Council in 
Sevak Jerunchod Bhogilal v. Dakore 
Temple Committee (1), I think it must -be 
held that the order is not subject to appeal 
under s., 47, C. P. C. In that case it was 
held by the Privy Council that an order 
passed by the District Judge affirming or 


(1) 87 Ind. Cas. 313: 49 M. L. J. 25; 23 A. L. J. 555; 
(1925) A. I. R. (P. 0.) 155; L. R. 6 A. (P. C) 117; (1995) 
M. W. N. 474; 2 O. W. N. 535; 41 O. L. J. 628; 22 L. W, 
246; 27 Bom. L. R. 872 (P. C). 

(2) 38 Ind. Cas. 415; 5 L. W. 596; (1917) M. W. N. 420, 

(3) 15 Ind. Cas. 189;18 L. W. 231: 3 (1923) M.W.N, 
664; 47 N. 139; (1924) A. I. R. (AL) 36 

(2) 31 M. 406; 4A L. T, 92, 
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disaffirming the rules made by a Committee 
_of management in pursuance of directions 
in a scheme settled by it, cannot be made 
the subject-matter of an appeal under s. 47, 
C. P. ©. The order that is now complained 
against comes within the scope of that 
ruling. In this order, the learned District 
Judge refused to accept the nomination by. 
the villagers of one Venkatarama Iyer in 
pursuance of a “scheme” settled under s. 92, 
©. F. O., and treated the: present trustee as 
continuing in the office. Mr. T. M. Krishna- 
swami Iyer who appears for the appel- 
lant has sought to distinguish the Privy 
Council case, on the ground, that what their 
Lordships stated in that case amounted 
to this only, namely, that applications 
with regard to the scheme decree settled 
in that case should have been made to the 
Privy Council, as the scheme decree was 
one finally passed by the Privy Council. 
I cannot accept this’ argument. There is 
no justification for such a contention in 
the judgment itself. The argument in- 
volves the .assumption that the Privy 
Council decree is still not a final and com- 
plete decree, that the Privy Council should 
be considered to have given directions to 
the District Court to frame rules and to 
submit the District Court’s recommenda- 


tions and thatit is for the Privy Council: 


to pass orders: after receiving such recom- 
mendations from the District Court. Such 
an argument was put forward in Prayaga 
Doss Jee Varu v. Thirumala Purisa Sri- 
rangacharyulu (4) and it is thus met by 
the learned Judges who overruled the 
argument: “It is true that their Lordships 
have statutory authority to make references 
under s. 17 of the Privy Council Act, 3 
and 4 Will. IV, Cap. 41, in which case the 
referee would have to report to their Lord- 
ships, and the case would be adjourned 
pendiag the receipt of the report as in 
Hutchinson v. Gillespie (5) butin the pre- 
sent case it is, we think, clear from the 
judgment and the order that their Lord- 
ships did not intend to make any such 
reference but disposed of the appeal finally, 
leaving the directions contained in their 
judgment to be executed in the usual 
manner’. Ithink similar observations may 
be made in this case also with reference to 
the suggestion made by Mr. T. M. Krishna- 
swami Iyer. 

This Court has already heldin a deci- 
sion in Lokasikhamant Mudaliar v. Thia- 


(5) (1838) 2yMoo, P, O, 2484; 13 E.R, 997, 
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garoya Chettiar (2) which was followed in 
Runganatha v. Krishnaswami (3) that di- 
rections given effect to under the provi- 
sions of the scheme cannot be made the 
subject-matter of an appeal under s. 47, C. 
P. ©.. See also the unreported decision 
in Vythilinga Mudaliar v, Mahadeva Iyer 
in Civil Revision Petition No. 645 of 1924. 
Two decisions, viz., Ponnambala Tambiranv, 
Sivaganana Desika Gnana Sambandha Pan- 
dara Sannadhi (6) and Prayaga Doss Jee 
Varu v. Tirumala Purisa Srirangachar- 
yulu (4), have been relied upon by the 
learned Vakil for the appellant in support 
of his argument. It-may be pointed out 
that the proceedings referred to in the de- 
cision in Ponnambala Tambiran v. Sivag- 
nana Desika Gnana Sambanda Pandara- 
sannadhi (6) aid not relate to any scheme 
which was settled by the Court under s. 92, 
C. P. ©. and, therefore, that decision is not 
obviously applicable. As regards Prayaga 
Doss Jee Varu v. Tirumala Purisa Sriranga- 
charyulu (4) I agree. with my learned brother 
in thinking that after the Privy Council 
decision in Sevak Jeranchod Bhogilal v. 


Dakore Temple Committee (1) it cannot be 


relied upon as an authority to show that 
the order in this case is appealable under 
s. 47, ©. P. C. 

v. N.v. Appeal and Petition dismissed. 


Z. K, 
(6) 17 M. 343; 21 I. A. 71; 6 Sar. P, O. J. 434; 6 Inds 
Dec. (N. s.) 238 (P. C.). | 


ALLAHABAD HIGH COURT. 
Civit Revision No. 100 oF 1925. - 
November 25, 1925. z 
Present:—Mr. Justice Mukerji. 
PANCHAM LAL AND OTRERS—DEFENDANTS 
—APPLICANTS 
VETSUS 
MUHAMMAD YAQUB KHAN AND OTAERS 
—PLAINTIFFS— OPPOSITE PARTIRS 
Civil Procedure Code (Act V of 1908), s. 115, O. 
XXIII, r. 1~Suit dismissed on question of technicality 
—Appeal—Withdrawal of suit—Revision. ; 
Where a suit is dismissed on a question of techni- 
cality and on appeal the Appellate Court allows- the 
suit to be withdrawn with liberty to bring a fresh 
suit, the High Court will not interfere with the order 
in revision, : 
An ewor of judgment is not a ground for inter- 
ference in revision. 
Civil revision from an order of the Ad- 
ditional Subordinate Judge, Farrukh- 
abad, dated the 28rd March 1925, ; 


/ 
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Mr, N. P. Asthana, for the Applicants. 

Mr. M. N. Raina, for the Opposite Parties. 

JUDGMENT.—I do not think I should 
interfere in this case. in revision. Certain 
minors brought a suit for recovery of a 
certain property on the strength ofa deed 
of gift allegedto have been executed by 
their mother,’ who is said to be still alive, 
in their favour, The deed of gift was a 
registered document. But the learned 
Munsif returned it because a marginal wit- 
ness had not been called to proveit, The 
executant of the deed wasa Muhammaden 
and the registration was enough to give 
it validity. The document had been proved 
otherwise than by the examination of a 
marginal witness. A further question was 
whether the father who executed the docu- 
ment on behalf of his wife had an authori- 
ty. There was a mutation of names in 
favour of the minors. It was really a ques- 
tion of technicality on which the suit of 
the plaintiffs failed because the power of 
attorney had not been filed, In the cir- 
cumstances, Lam not in a position to say 
that the Judge,in allowing the plaintiffs 
to withdraw their suit, acted without 
jurisdiction. He may have committed an 
errorof judgment and even of that I am 
not quite sure. 


The petition is dismissed with’ costs: 


which will inélude Counsel's fees in this 
Court on the higher scale. 
Z, K. Petition dismissed. 


— M 


OUDH’ JUDICIAL COMMIS- 
SIONER’S COURT. 
First Orvin APPRALS Nos. 2, 4, 7, 3, 5 AND 6 
oF 1924, 
- April 15, 1925. 

Present :—Mr. Dalal, J. C. 
QAMAR JAHAN BEGAM AND ANOTAER 
—DEFENDANTS —ÅPPELLANTS 
VETSUS 
MUNNEY MIRZA—PuaintirrF— 


RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 95— 
Limitation Act (IX of 1908), Sch. I, Arts. 115, 120, 
132—Decree for arrears of maintenance charged on 
immoveable property—Decree paid off by‘ one of 
several judgment-debtors—Charge—Suit to enforce 
charge—Limitation, commencement of—Interest, whe- 
ther can be recovered—Charge, whether can be enforced 
against bona fide purchaser for value—Notice to 
husband, whether notice to wife. 

The provisions of s. 95 of the Transfer of Property 
Act are not confined to usufructuary mortgages where 
the mortgagee obtains possession, but the words as to 
ponsession are to be read as applying to cases where it 
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is possible from the nature of the mortgage to obtain 
possession. [p. 560, col. 1.) 

Where in order to avoid the sale of certain property 
charged with the payment of a maintenance allow- 
ance, one of the judgment-debtors against whom the 
decree for arrears of maintenance has been obtained 
pays off the decree, he obtains a charge on the pro- 
perty in respect of the amount of the shares of 
the other judgment-debtors which they were liable to 
pay under the decree. A suit to enforce such a charge’ 
is governed by Art. 132 of Sch. I to the Limitation 
Act and the period of limitation begins ‘to run from 
the date ofthe payment by the plaintiff. So far, 
however, as a claim to interest on the amount paid 
by the plaintiff on behalf of the defendants is con- 
cerned, the claim would be governed by Art. 115 of 
Sch. I to the Limitation Act and not by Art. 120 and 
interest would be recoverable only for three years. 
[p. 561, col. 1] 

Such a charge cannot, however, be enforced as 
against an auction-purchaser who has purchased the 
property in good faith for value without notice. [p. 561, 
col. 2. 

In India the knowledge ofa husband cannot be 
treated as tantamount to the knowledge of the wife 
who is a pardanashin lady. [ibid.] 

First appeal agaist the judgment and 
decree passed by the Additional Sub-Judge, 
Lucknow, dated 17th September 1923 in 
Suit No, 259/102 of 1922. =. 

Mr, Anant Prasad Nigam, for the Appel- 
lants. | 

Messrs. M. Wasim and D. KE. Seth, for the 
Respondent. 

JUDGMENT.-—These six appeals are: 
filed from decrees in two suits of contribu- 
tion Nos. 258 and 259 of 1922. The suits 
were brought by one Munney Mirza for 
contribution. Two persons Babban Lal and 
Mohammad Asghar obtained two decrees 
for arrears of guzara charged uponimmove- ` 
able property. Munney Mirza-was one of 
the defendants and paid off the decretal 
amounts thereby saving the immoveable 
property from sale. He came to Court on 
the allegation that such payment gave him 
a charge on the property to recover propor- 
tionately their shares from the other defend- 
ants. There were several defendants and 
a separate decree was desired against every 
one of them by sale of the property in his 
possession, 

Appeals Nos. 3,4 and 7 relate to suit 
No. 288. Appeal No. 2 is filed by two of 
the defendants Qamar Jahan Begam and 
Roshan Jahan Begam. Appeal No, 4 is filed 
by one of the defendants Dwarka Nath, 
while Appeal No, 7 is filed by the plaintiff 
Munney Mirza against one of the defend- 
ants Abida Begam against whom his suit 
was dismissed by the Trial Court. Appeals 
Nos. 5,and 6 are corresponding appeals 
relating to suit Ro. 259, at 
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In the appeals by the two ladies and 
Dwarka Nath the common grounds are (1) 
that the suit was barred by limitation and 
(2) that interest on the money due was 
recoverable only for three years prior to the 
institution of the sūitand not for 6 years 
prior to that date as has been held by the 

. lower Court, 

There is an additional groundin the 
appeal by the ladies that in Appeal No. 3 
there is a miscalculation which resulted in 
each of the ladies being made to pay 
Rs. 111-12-3 in excess of what was due from 
her. 

The plea of limitation cannot, in my 
opinion, be sustained. Section 95 of: the 
Transfer of Property Act lays down that 
where one of several mortgagors redeems 
the mortgaged property and obtains posses- 
sion thereof he hasa chargeon the share 
‘of each of the other co-mortgagors in the 
property for his proportion of the expense 
properly incurred in so redeeming and ob- 
taining possession, There is no question that 
Munney Mirza did redeem the mortgaged 
property by paying off the decretal amounts 
in both the decrees. The Privy Council 
has finally settled that the provisions of this 
section are not confined to usufructuary 
mortgages where the mortgagee obtains 

_ ‘possession but the words as to possession 
are to be read as applying to cases where 
it is possible from the nature of the mort- 
gage to obtain possession [Yakub Ali Khan 
v. Kishan Lal (1)]. It is interesting to note 
‘that the section was so inter preted first of 
all by a Single Judge ofthis Courtin 1901 
[Ghulam Maula Khan v. Banno Khanam (2) J 
Subsequently in 1903 this view was adopted 
by a Bench of the Allahabad High Court 
in Bhagwan Das v. Har Dei (3). The judg- 
meut of their Lordships of the Privy 
Council was delivered in 1905. In Ibn 
Hasan v. Brijbhukan Saran (4) Mr. Justice 
Banerji pointed out that even apart from 
the provisions of s. 95 such a payment by 
one of the judgment-debtors raises a charge 

. on the property. [Ibn Hasan v. Brijbhukan 


Saran (4).| There can thus beno doubt as. 


to the creation ofa charge. 

The next question is whether the charge 
is created from the date of payment or 
whether the judgment-debtor who makes 


(i) 28 A. BS A W.N. (1906) 216. 

(2) 40. C 

(3) 26 A: 297, “WN, (1904) 3 

(4) 26 A, 407 at p. 443; A. W. N. (1904) 740; 1 A. L. 


J. 148, 
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the paymant is subrogated to the rights of 


the decree-holder and his period of limita- 


tion runs from the dateof the decree-holder's 
mortgage. A Bench of the Calcutta- High 
Court has held in favour of the view of 
subrogation which appears to besupported 
by observations in Ghose’s Law of Mortgage 
[Raj Kamini Debi v, Mukanda Lal Bandapad- 
hya (5).] The learned commentator deals 
with the subject at page 397 of the. Law of 
Mortgage Vol. I, 5th Edition. He details the 
remedies open to the person acquiring the 
charge and says :—‘‘He may sue simply for 
reimbursement, if the defendant is per-, 
sonally. liable, within the period prescribed 
for such suits by the Statute of Limitation ” 
(that ,is, 3 years under. Art. 99 of the 
Limitation Act). “He may also sue to 
enforce the right of the mortgagee to follow 
thé mortgaged property but in such case 
he would occupy the same position as the 
mortgagee, supposing he had not been 
redeemed, and was the plaintiff in the 
suit. The period of limitation will not be 
either longer or shorter.” 

If this view is adopted the appeal will 
succeed because the charge in favour of 
the original decree-holders Babban Lal and 
Mohammad Asghar arose in 1910, 

I am, however, of opinion that the view 
expressed by the learned commentator is 
not supported by the authority of Indian 
cases except the cases in the Calcutta 
Weekly Notes-already referred to. A Bench 
ofthis Court held in Makhdum Khan v. 
Jadi (6) that the period of limitation runs 
from the date when the redeeming co-mort- 
gagor sets up his adversetitle. Here the 
case was not similar to the one before us 
because the suit was one for redemption 
and not for sale. The argument however 
would apply, first as a redeeming co-mort- 
gagor must redeem within 12 years of the 
payment by one of the mortgagors, the 
mortgagor who paid can enforce his charge 
within that time. Inthe case of Bhagwan 
Das v. Har Dei (8) of the Allahabad High 
Court already referred to it was held that 
the suit was governed as to limitation by 
Art. 1382 0fthe Limitation Act. The same 
was the view of Mr. Justice Banerji in the 
case of Ibn Hasan v. Brijbhukan Saran (4). 
In the nature of things there will be no merit 
in acquiring a charge if the limitation is to 
run from the date of the mortgage which is 


(5) 57 Ind. Ons, 868; 25 C. W, N. 263, 
(6) 90.0.9 


= 


' the present case. 
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paid off because in most cases the suit on 
the prior mortgage will be filed about the 
time when the period of limitation is. to 
end. In such cases the judgment-debtor 
who saves the property by paying off the 
entire decretal amount will have no secu- 
rity and will be relegated toa right of a 
personal decree only. I hold that the period 
of limitation started to run from the date of 
the payment of the two decrees by Munney 
Mirza in 1913 and that, therefore, .the pre- 
sent suits instituted in 1922 are within 
time, : 

As to question of interest the argument 
on behalf of the respondent was that there 
was no Article which provided for it and 
that, therefore, Art. 120 will apply. The 
argument on behalf of the appellants was 
that Art. 115 applied and that interest by 
way of damages could be recovered only for 
three years and no more. Article 115 pro- 
vides limitation forcompensation for the 
breach of any contract expressed or implied 
not in writing, registered and not herein 
specially provided for." I am of opinion 
that the language of this Article will meet 
Here compensation is 
claimed for breach of an implied contract 
that the co-mortgagor would be recouped 
for the money paid by him on behalf of the 
other mortgagors. It is, therefore, not 
necessary to seek the aid of Art. 120. J 
hold that interest was recoverable for three 
years only. 

The contention as to miscalculation by 
the lower Courtis correct. In one case the 
value of the property held by the two 
ladies is assessed at Rs. 97,000 for the pùr- 
poses of contribution and in another suit 
at half that: amount. The plaintiff ought 
to have noticed this conflictin the original 
decrees obtained by Babban Lal and Mo- 
hammad Asghar and arrived at a common 
basis for valuing the property. It will be 
bringing a Court of law into ridicule to 
value the same property for the same year 
at one figure in one suit and at double that 
figure in another suit instituted at thesame 
time. The appellant ladies are entitled to 
reduction as claimed. 

I next come to the appeals filed by 
Munney Mirza against Musammat Abida 


“ Begam, Appeals Nos. 7 and6. The lower 


Court held that Musammat Abida Begam 
was bona fide purchaser for value without 
notice of the charge of Munney Mirza. It, 
therefore, dismissed Munney Mirza’s suit 


‘against her. It was argued as a general prin- 
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ciple that the charge can be enforced even 
against bona fide purchasers without notice. 
Such is not the view adopted by this Court. 
There is a ruling of a Single Judge of this 
Court to the contrary effect. The learned 
Judicial Commissioner, now Mr. Justice 
Lindsay held in Parbhu Dayal v. Babban 
Lal (7) that such a charge could not be 
enforced as against the auction-purchaser 
who isa bona fide purchaser for value with- 
out notice. Rulings were quoted in con- 
flict with this opinion: they are of the 
Allahabad High Court. One of them Maina 
v: Bachchi (8) was referred to by the learned 
Judicial Commissioner in Parbhu Dayal v. 
Babban Lal (7) and dissented from. There is 
a subsequent ruling ofa Bench ofthe Allah- 
abad High Court Mahadeo Prasad v. Anandi 
Lal(9). Inthat judgmént some cases of 
the Calcutta High Court in agreement with 
the ruling of this Court are quoted. There 
js thus conflict of authority between the - 
Allahabad and Calcutta High Courts and I 
see no reason to refer the matter to a 
Bench of two Judges when a judgment 
exists for the guidance of this Court de- 
livered by a Judge of acknowledged merit, 
The next question is whether the lady re- 
spondent Musammat Abida Begam had 
notice of the charge of Munney Mirza. 
There is some evidence to show that her 
husband was aware of the charge under 
which Babban Lal and Mohammad Asghar 
sued for the recovery of arrears of guzara, 
money. First of all, the knowledge of the 
husband cannot, specially in India, be . 
treated as tantamount to knowledge of the 
wife, a pardanashin lady ; secondly, know- 
ledge of the charge under the Will of 
Darogha Wajid Ali falls short of the know- 
ledge which must be imputed to the lady 
before it ean be decided that she had notice 
of the plaintiff's charge. There is nothing 
to indicate her knowledge of Munney Mirza 
having paid the decrees of Babban Lal and 
Mohammad Asghar. I hold that she was a 
bona fide purchaser for value without 
notice. 


In the result I dismiss Appeals Nos. 6 
and 7 with costs. Appeal No. 3 is decreed 
to theextent of Rs. 223-8-6 with interest 
calculated by the lower Gourt on this 
amount for six years. It is further decreed 


(7) 23 Ind. Cas. 867; 1 O. L. J. 43. 
. (8) 28 A. 655; 3 A. L. J. 55l; A. W. N, (1906) 165, 
(9) 92 Ind. Cas. 348; 22 A. L. J. 887; L. R. 5 A. 749 
Oiv; (1925) A. I. R. (AJ 60; 47 A. 90, A 
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for half of the balance of interest because 
I have held that interest is permitted for 
three years only and not for six years. The 
rest of the appeal is dismissed. Parties 
shall receive and pay costs. according to 
their success and failure. Asto Appeals 
Nos. 2, 4 and 5 they are decreed with 
respect to half the interest made payable by 
the lower Court by Kamar Jahan Begam 
and Roshan Jahan Begam and Dwarka 
Nath (in Suit No, 258 with respect to the 
two ladies and in Suits Nos. 258 and 259 
with respect to Dwarka Nath). The rest of 
these appeals are dismissed. Parties shall 
receive and pay costs according to their 
success and failure. 


Z. K. Order accordingly. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
ORIGINAL Oivit Suit No. 290 or 1925. 

September 29, 1925. 
Present:—Mr. Rupchand Bilaram, A. J. O. 

TAHILRAM TARACHAND —PLAINTIFF 
i versus 

VASSUMAL DEUMAL AND ANOTHER— 

DEFENDANTS, 

Civil Procedure Code (Act V of 1908), s. 86, O. XII, 
+", 6~—Admission, judgment on—Procedure—Decree, 
whether must be drawn up. 

In order to enable a plaintiff to apply for judg- 
ment under the provisions of O. XII, r.6, C. P. ©., 
itis:not necessary that he should relinquish that 
part oftheclaim or relief which is not admitted by 
the defendant. He is entitled to judgment to the extent 
of the admission made by the defendant. [p. 563, col. 


Tanaman dan Assaram v. Udairam Gungabux, 44 Ind. 
Cas. 233; 45 O. 188; 22 ©. W. N 204; 28 C. L.J. 498, 
and Ellis v. Allen, (1914) 1 Ch. 904 at p. 908; 83 L. J. 
Oh. 590; 110 L. T. 479, referred to. - 

_ United Telephone Co. v. Donohoe, (1886) 31 Ch. D. 
399; 55 L. J. Ch. 480; 54 L. T. 34; 34 W.R, 326, dis- 
tinguished. ; 

On a judgment being passed under O. XII, r. 6, 
0. P. C., itis not necessary to have 4 decree drawn 
` up. ‘The plaintiff can in such a case enforce payment 
in execution proceedings under s. 36, O. P. C. [ibid.} 

Application under O. XII, r. 6. O. P. C. 

Mr. Isardas Udharam, for the Plaintiff. 

Mr. Tarachand Khimandas, for the De- 
fendants. . SERES 

JUDGMENT.—The plaintif has ap- 
plied under O. XII, r. 6, C. P.. O., for judg- 
ment against defendant No. 1 for Rs. 1,131-12 
on the admission made by him in his plead- 
ing. | ë 
. _ The plaintiff's suit is one for recovery of 

Re. 1,990-15-0 and interest-due thereon being 
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the sum said to have been found due ona 
settlement of accounts of a dissolved 
partnership and shown in the potamel which 
was copied out in the partnership cash beok 
and said to bave been signed by the parties. 
According to the plaintiff's case the cash book 
is in the possession of the defendants and 
that both the defendants who were partners 
in the business are liable tohim for payment 
of the amount found due. The defence of de- 
fendant No. 2 is that there was a settlement 
of partnership accounts by which it was 
agreed that whatever sum be found due to 
the plaintiff was to be paidto him by defend- 
ant No.1. The defence of defendant No. 1 
on the other hand is that a potamel was 
drawn and copied out in the cash book’ but 
it was neither agreed to nor signed by the 
parties, that he is not aware if that potamel 
showed this amount to be due that the cash 
book is not with him and that if the accounts 
are to be taken the sum due to the plaintiff - 
would be Rs. 1,131-12-0 which he is ready 
and willing to pay. From this defence it 
appears that he has undertaken the liabili- 
ty to the plaintiff for the amount which nyay 
be found due or at any rate to pay the 
amount which he admits to be due. The 
admission of liability to .the extent of 
Rs. 1,131-12-0 is asclear as it could possibly 
be. It is, however contended by the learne 
Pleader for defendant No. 1 that the plaint- 
iff cannot claim judgment for the amount 
admitted to be due unless he gives up thé 
balance of his claim and reliance has been 
placed on the decision in United Telephone 
Co, v. Donohoe (1). In this case which related 
to an infringement of a patent the defend- 
ant admitted ten instances of the infring- 
ment complained of but denied that he had 
committed others. Thereupon the plaint- 
iffs moved for judgment upon the admissions 
in the pleadings and the Court of first 
instance granted the injunction sought 
against the infringement by the defendant 
of the plaintiff patent but refused an in- 
quiry asto damages. The Court of Appeal - 
held that the plaintifs were entitled to 
damages but limited it to thé ten instances 
of infringement admitted on the ground 
that the judgment having been obtained 
upon a motion for judgment upon the - 
pleadings, the plaintifis were bound to 
take the negative as well as the affirmative 
allegations therein. As pointed out by 
Sanderson, C. J., in Premsukdas Assaram 


(1) (1886) 31 Ch, D. 399; 55 L. J. Ch, 480; 54 L. T 
34; 34 W. R. 326, 
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v. Udairam Gungabux (2) the question 
whether the Judge who in the first instance 
heard the application would have had juris- 
diction to give judgment on the admission 
and to allow the plaintiffs to proceed to prove 
the rest of their claim as to the other alleg- 
“ed infringement if such an application had 
been made was not before the Court and 
that, therefore, the case of the United Tele- 
phone Co. v. Donhoe (1) is no authority for 
the proposition that the plaintiff can move 
for judgment only on his relinquishing the 
rest of his claim or relief. 

The very object of thisrule is to enable a 
party to obtain speedy judgment at least to 
the extent of the relief which according to the 
admissions of the defendant the plaintiff is in- 
dubitably entitledand the rule has been made 
wide enough to afford relief not only in cases 
of admissions made in the pleadings but also 
of admissions made de hors the pleadings. 
The expression “or otherwise” used in this 
ruledoesnot mean “orotherwiseunderO.XII1”, 
vide the observations of Sargeant, J., in 
Ellis v. Allen (3) on the interpretation of 
the corresponding English Rule, O. XXXII, 
1,6, Rules of the Supreme Court,” To 
limit the rule to cases where the plaint- 
iff accepts the admission of the defend- 
ant as a whole either in respect of the 
claim as a whole or any distinct and separate 
part of the claim where such admission is 
made in respect of such distinct part would 
be to deprive the rule of its utility and to 
enable a dishonest defendant to dictate 
terms to the plaintiff. 

On the merits, I have no hesitation. in 
holding that this is a fit case in which I 
should in the exercise of the discretion 
vested in me by this rule pass judgment for 
Rs. 1,131-12-0 against the defendant No. 1 
on the admission made by him and reserve 
liberty to the plaintiff to proceed with the 
‘rest of his claim against both or either of 


“ . the defendants and I order accordingly. I 


allow the plaintiff costs of one hearing. It 
is not necessary to have a decree drawn up 
on this judgment as I consider that it is 
open tothe plaintiff to enforce payment of 
the amount hereby awarded as an order in 
ae proceedings by virtue of s. 36, O. 

P. B. A, {Order accordingly. 
(2) 44 Ind, Cas, 233; 45 O. 138; 22 0. W. N. 204; 28 
Si Oh, 904 at p. 908; 83 L. J. Ch. 590; 1 

š at p. ; . J. Ch, 590; 

La. T. 479. £ wa 
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CALCUTTA HIGH COURT. 
APPLICATION IN ORIGINAL Crviz Suit 
No. 559 oF 1917. 

November 25, 1924. 
Present:—Sir Sanderson, Kt., Chief Justice, 
and Mr. Justice Buckland. 
GOBIND LAL DUTT—Appticanr 
VETSUS 

OFFICIAL ASSIGNEE or CALCUTTA’ 

— RESPONDENT. 

Limitation Act (IX of 1908), ss. 5, 12—Caleutia 
High Court Rules, Ch. XVI, r. 27—-Appeal filed beyond 
time—Extension of time—Delay in getting decree 
drawn up—Application for office copy of decree, effect 
of. i 
Before an appeal can be filed, the decree or order 
must be drawn up and the would-be applicant must 
obtain a copy of the decree or order, which itis his 
a to file with the memorandum of appeal. [p. 565, 
col. 2. 

By reason of r. 27, Chap. XVI of the Calcutta High 
Court Rules, ifthe party in whose favour a decree 
has been made does notapply to have the decree 
drawn up within four days from the date of the decree 
any party tothe suit may apply to have the decree 
drawn up. [p. 564, col. 2.] | 

It is not sufficient for a person desiring to appeal 
to put in a requisition for an office copy without 
taking any steps to have the decree drawn up. This 
does not afford ground for extension of time under 
s. 5, Limitation Act, in the case of an appeal filed 
beyond time on account of delay in obtaining copy of 
the decree. [p. 565, col. 1.) 

Time which need not have elapsed, if the appellant 
had taken reasonable and proper steps to obtain a 
copy of the decree or order, could not be regarded as 
‘requisite’ time within sub-s. (2) of s. 12 of the Limita- 
tion Act. .[p. 565, col. 2.] 

Kamruddin Hyder v. M. N. Mitter, 89 Ind. Cas, 277; 
52 O. 342; (1925) A. I. R. (C.) 735, followed. 


Application against an order of the 
Registrar, High Uourt, refusing to admit 
memorandum of appeal in Original Civil 
Suit No. 559 of 1917, decided by Mr. Justice 
Pearson, on the 6th June 1924. 

Messrs, B. K. Ghose and A. N. Bose, for 
the Appellant. 

Mr. M. N. Kanjilal, for the Respondent. 

JUDGMENT. < 

Sanderson, C. J.—This is an applica- 
tion on behalf of Gobind Lal Dutt, who 
was the defendant in the suit, that the 
memorandum of appeal against the judg- 
ment and decree in the suit, dated the 6th 
of June 1924, which was presented on 
behalf of Govind Lal Dutt on the löth of 
November 1924 and which was not ac- 
cepted by the Registrar, should be admitt- 
ed. -7 
The material dates are as follows: The 
decree was made on the 6th of June 1924, 
as I have already mentioned, in favour of 
the Official Assignee against the present 
applicant, 
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On the llth of June a requisition for 
an office copy of the decree was made by 
ue attorney of the applicant Gobind Lal 
utt. 

Nothing further was done until the 7th of 
August 1924 when a requisition for drawing 
the decree was made.on behalf of the 
plaintiff, : 

This decree was drawn up, finally settled, 
and signed on the 16th of November 1924. 
The stamps necessary for the office copy 
were furnished on the 12th of November 
and the memorandum of appeal was pre- 
sented on the 18th of November: on the 
19th it was rejected by the Officiating 
Deputy Registrar on the following ground:— 
“As the requisition for drawing up the 
decree was not given within twenty days 
from the date of the decree, this memoran- 
dum cannot be accepted.” i 

The learned Counsel who appeared for 
the applicant stated tkat he was bound to 
admit that the memorandum was not pre- 
sented within the time specified by the 
Limitation Act and that it was necessary 


for the applicant to obtain extension of. 


time. 


The ground upon which he based his: 


application for extension of time was that 
“before the llthof June 1924 one Suren- 
dra Narain Bhaduri, whois a clerk in the 
service of the applicant’s attorney, was 
informed by one Benoy Krishna Mukerji— 
the Court clerk of Messrs. Fox and Mandal, 
‘who were the attorneys for the plaintiffi— 
that the requisition had been duly given 
for drawing up the said decree by the 
plaintiff's attorneys and that relying on 
_ the said information and as the said re- 
quisition for the office copy was accepted by 
the office, he (Surendra Narain Bhaduri) 
assumed that the requisition for the draw- 
ing up of the said decree had been duly 
given by the said plaintiffs attorneys and 
' that he did not make any further enquiry 
as to whether such requisition had been 
actually given.” 

An affidavit has been filed on behalf of 
the plaintiff, sworn by Benoy Krishna 
Mukerji, the clerk in the employ of Messrs. 
Fox and Mandal, who is referred to in 

he petition verified by Surendra Narain 
Bhaduri: and, in para. 5, it is stated as 
follows :-— 

“With reference to the allegations made 
in para. 5 of the affidavit 1 emphatically 
deny that before the 11th June 1924 or on 
any other day I informed the said Surendra 
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Narain Bhaduri or any other person of the 
office of Mr. J. K. Dutt that requisition . 
had been duly given for drawing up of 
the said decree by us. I say that the 
statement isan absolutely unfounded one 
and has been made to cover up laches. I 
further say that the said Surendra Narain 
Bhaduri did not even know my name and . 
on or about the 18th of November, 1924, he 
asked me what my name was. This I now 
think was then done with a view to put 
in my name in the affidavit as his alleged 
informant.” i 

There is, therefore, a direct conflict, of 
testimony as to whether the information, 
upon which the applicant relies, was given 
by Benoy Krishna, Mukerji to Surendra 
Narain Bhaduri. E , 

In my judgmentit isimpossible for us 
upon the materials which are now before 
this Court to hold that that information 
wasin fact given. The result is that this 
application must be decided upon the basis 
that the allegation as tothe information 
referred to in Surendra Narain Bhaduri’s 
petition is excluded from consideration. 

The question then arises whether there 
are any other circumstances zonnected with 
this application which would justify this 
Court in holding that the applicant has 
satished the Court that he had sufficient 
cause for not preferring the appeal within 
the prescribed period as provided by s. 5 of 
the Limitation Act. 


Now, it is well-known that by reason of 
r. 27, Chap. XVI of the High Court 
Rules, if the party in whose favour a decree 
has been made, does not apply to have the 
decree drawn up within four days from 
the date of the decree, any party to the 
suit may apply to have the decree drawn . 
up within one month thereafter. , 

In my judgment, the applicant or his 
attorney ought to have taken proper steps 
to ascertain whether an application had 
been made by the plaintift to have the 
decree drawn up. 


In this connection I.desire to draw atten~ 
tion to the decision of this Court in Kamr- 
uddin Hyder v. M.N. Mitter (1) which was 
given on the 13th August 1924. 

In that case reference was made to the 
judgment of the Judicial Committee 
of the Privy Council in Pramatha Nath 


(1) 80 Ind. Cas, 277; 52 O. 342; (1925) A.I. R (0) 
739. 
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Roy v. Lee (2), in which the following 
passage occurs:—“In their Lordships’ 
opinion, no period can be regarded as 
requisite under the Act, which need not 
have elapsed if the appellant had taken 
reasonable and proper steps toobtain a copy 
of the decree or order.” - 4 

In this case, as I have already said, it 


is admitted that neither the applicant nor 


his attorneys made any application to the 
Registrar’s office to ascertain whether the 
plaintiff had in fact sent in a requisition 
to have the decree drawn up. . 

The applicant’s attorney made a requisi- 
tion to the Oourt’s office on the llth June 
(five days after the decree was made) for 

-the purpose of obtaining an office copy of 

the decree. Neither the attorney nor his 
clerk made any enquiry. at the Court's 
officeas to whether a requisition for draw- 
ing the decree had been made by the 
plaintiff. If such an enquiry had been 
made, it would have been ascertained that 
no requisition for drawing the decree had 
been made by the plaintiff: such informa- 
tion having been obtained, if the appli- 
cant intended to appeal, it would have 
been his duty to make a requisition for the 
decree to be drawn up. In my judgment, 
time elapsed, which need not have elapsed 
“if the applicant had taken reasonable and 
proper steps to get the order drawn up and 
to obtain an office copy. 

If we were to hold that it was sufficient 
for the present applicant, desiring to ap- 
peal, to putin a requisition for an office 


copy without taking any steps whatever 10 


have the decree drawn up in the event of 
the plaintiff not so doing, it seems to me 
that the provisions of the Limitation Act 
might be avoided. 

I am, therefore, not satisfied that the 
applicant had sufficient cause for not pre- 
ferring the appeal within the prescribed 
‘time. 

For these reasons the application must 

be dismissed with costs. 
. Buckland, J.—I agree,and as this 
matter is being decided with reference to 
a point upon which, so faras I am at present 
aware, there has hitherto been no decision 
Idesire to add a few words as to the 
principle involved. , 


(2) 63 Ind. Cas. 969; 31 M. L. T. 193; (1922) A. I. R. 
C.) 352; 4 U. P. L. R. (P. C.) 108; 43 M. L. J. 765; 
A. L.J 118; 370 L. J. 86; 18 L. W. 58; 1923) M. 
. N. 526; 49 I. A. 307; 490.999; 27 C. W. N.156 
C.). : 
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Before an appeal can be filed, the decree 
or order must be drawn up and the would- 
be applicant must obtain a copy of the 
decree or order, which it is his duty to file 
with the memorandum of appeal. As stated, 
it is open to the party in whose favour the | 
decree or order has been made, to furnish 
a requisition in writing for the order or 
decree to be drawn up. If he does not do 
so within four days from the date of the 
decree or order the other party may do so 
within one month thereafter, Consequently 
under the rules of this Court, itis open to’ 
a would-be appellant to have the decree 
or Order drawn up. 


It has been decided in the case of 
Pramatha Nath Roy v. Lee (2) by the Judi- 
cial Committee of the Privy Council affirm- 
ing the judgment of the learned Chief 
Justice and Mr. Justice Chitty that “time 
which need not have elapsed if the appel- 
lant had taken reasonable and proper steps 
to obtain a copy of the decree or order 


‘could not be regarded as ‘requisite’ time 


within sub-s. (2) of s. 12 of the Indian 
Limitation Act (IX cf 19081.” Consequent- 
ly it is now not open to question that a 
party who desires to prefer an appeal 
against a decreeor order must apply fora 
copy of such decree or order within twenty 
days—the period of limitation for preferring 
an appeal. The point is whether or not, even 
though he may have applied for such copy 
within time, he may be excused if he has 
not within the prescribed period’ filed a 
requisition for the decree or order to be 
drawn up. In my opinion, the principle 
applies equally to the filing of the requisi- 
tion to draw up the decree or order. 

The case to which I have referred relates 
to the copy of the order but it was held 
there by the learned Chief Justice that if 
the defendant desired to appeal from the 
order ha should have applied to have the 
order drawn up and for a copy of the 
order in accordance with the rules of this 
Court. 


The principle, it appears to me, is incon- 
testably equally applicable to the prepara- 
tion of the decree or order. There’ cannot 
be one principle applicable to the decree 
or order and another applicable to the. copy 
for which the would-be appellant has to 
apply. It would be illogical and inconsistent 


_to insist on his applying within twenty days 


for a copy of a document which itis within 
his power to have prepared and then to 


we ene 
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excuse him on the ground that he is not 
equally bound within that time to take steps 


‘for the preparation of the original. 


N, Application dismissed: 


ms MADRAS HIGH COURT. 
Sxconp CIVvIL APPRAL No. 1163 oF 1992. 
April 6, 1925. 
Present:—Mr, Justice Phillips. 
K. V. SUBRAMANIA IYER AND oraers— 
PLAINTIPF'S LEGAL REPRESANTATIVES— 
APPELLANTS ` 
, versus à 
SHUNMUGAM CHETTIAR AND OTHERS— 
Derenpants Nos. 2 To 7 AND LEaaL 
REPRESENTATIVE OF THE Ist DEFENDANT— 
P Tee DENT, 
imitation Act (IX of 1908 as amended by Act 
XXVI of 1920), Sch. I, Art. 177—Limitation, period 
of—"Ditto,” meaning of—Evidence Act’ (I of, 1872), 
s. 78-—Proof of Act--Publication in Gazette of India 
—Publication by Superintendtnt of Government Print- 
ing—Preference. 

The period of limitation under Art. 177 of Limita- 
tion Act 1X of 1908 remained at six months even 
after the amending Act XXVI of 1920. [p. 567, col. 2] 

The word “Ditto” opposite to Art. 177 in the 
Limitation Act of 1908 was equivalent to the words 
“six months” and when the word “Ditto” was allowed 
to stand without alteration after the amendment of 
1920, the meaning of the word could not be held to 
have been changed. [p. 567, col. 1] 

Gobind Das v. Rup Kishore, 77 Ind. Cas. 409; 4 L. 
367; 6 L, L. J. 25; (1924) A. I. R. (L.) 65, followed, 

Alice Georgina Skinner v, Mukarram Ali Khan, 92 
Ind. Cas. 330; (1925) A. I. R. (A) 77; L. R. 5 A. 607 
Civ. and Husenuddin Nurddin v. Dulakshidas Kesav- 


lal, 77 Ind. Cas. 474; (1923) A. I R.B.) 299, rot fol- 
lowed: 

nder s. 78 of the Evidence Act the publication in 
the Gazette of India is the proper method of proving 
an Act and if there isa conflict between such a 
publication and a publication by the Superintendent, 
Government Printing, Calcutta, preference must be 
given to thatin the Gazette of India. [p. 566, col. 2: 
p. 567, col. 1] ; $ 


Second appeal against a decree of the 
District Court, West Tanjore, in A. 5. 
No. 238 of 1920, preferred against that of 
the Court of the Temporary Subordinate 
Judge, Tanjore, in O. S. No. 52 of 1919. 

Messrs. T. M. Krishnaswami Iyer and A. 
V. Viswanatha Sastry, for the Appellant. 

Messrs. V, C. Seshachariar, K. Bashyam 
Iyengar, M. S. Venkatarama Iyerand P, S, 
Narayanaswami Iyer,- for the Respondents, 

JUDGMENT.—In this case the Ist 
respondent in A. S. No. 238 of 1920 on 
the file of the District Court of Tanjore 
died during the pendency of the proceed- 
ings. An application was put in within 
-three months for bringing on record his 
legal representative, but that application 
appears to have been dismissed on the 
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ground that batta was not paid, and it now 


‘appears that the non-payment was.entirely 


due to the negligence of the appellant's 
Vakil’s clerk. A subsequent application 
was putin three and a half months after 
the Ist respondent died, asking for the 
restoration of the first petitionand also for 
bringing on record a certain lady as the 
ist respondent's legal representative. That 
petition was dismissed on the assumption 
that in so far as it prayed for the addition 
of the legal representative it was out of 
time and also on the ground that there was 
no sufficient reason for restoring the origi- 
nal petition. 

The main question that is now raised in 
second appeal is whether the Judge was 
right in considering that the second appli- 
cation was out of time, namely, whether 
the periód prescribed for such an applica- 
tion is six months, or only 90 days, The 
application is one under Art, 177 of the 
Schedule to the Limitation Act, and in the 
Limitation’ Act of 1908, the period prescrib- 
ed is six months. In 192U an amending 
Act was passed, and the question is whether 
that amending Act reduced the period of 
six months to 90 days, or left it at six 
months. The Allahabad and Lahore High 
Courts are both of opinion, that the period 
remains at six months notwithstanding this 
amending Act, whereas the Calcutta and 
Bombay High Courts are of the contrary 
opinion. In the case reported in Gobind 
Dasv. Rup Kishore (1) the matter has been - 
very carefully discussed and it was found 
that if the words of the amending Act, 
XX VI of 1920, were applied to the Act of 
1908 as originally published in the Gazette 
of India, the period of limitation under 
Art. 177 would remain at six months. It 
appears that the other copies of the Act 
printed by the Superintendent of Govern- 
ment Printing, Calcutta, are paged differ- 
ently, and iu them against Art. 177 the 
word “Ditto” appears. The result of the 
amendment of Art. 176 which reduces the 
period of limitation to 90 days would have. 
the effect of making Art. 177 read as having 
reduced the period similarly, namely, to 90 
days. The amending Act, therefore, has 
a different effect ifapplied to the Original 
Gazette of India publication or ifapplied 
to subsequent publications of Act IX of: 
1908. Under s. 78 of the Evidence Act, there 
can be no doubt that the publication in the 


(1) 77 Ind. Cas, 409; 4 L, 367; 6 L. L. J. 25; (1924) 
ATR (L) 65. - 
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Gazette of India is the proper method of 
proving the Act-and if there is a conflict 
between the two publications, preference 
will certainly be given to that in the 
Gazette of India. The later publications 
donot purport to be published by the author- 
ity of the Government of India, but are 
printed by the Superintendent, Government 
Printing, India. 

There is also another argument used by 
the Allahabad High Court in Alice Geor- 
gina Skinner v. Mukarram Ali Khan (2), 
and that is that Act XXVI of 1920 makes 
no specific reference to Art. 177 and con- 
sequently it can only be deemed to amend 
that Article by implication, namely, by 
altering the period under Art. 176 and re- 
taining the word “ Ditto” against Art. 177. 
This view has not been adopted both by 
Calcutta and Bombay High Courts on the 
ground that it was the intention of the 
Legislature to amend Art, 177. Nothing 
appears to that effect in the preamble of the 
amending Act and there is no reference to 
Art. 177 in the body of the Act. The word 
“ Ditto” opposite to Art. 177 in the Act of 
1908 was equivalent to the words “six 
months” and when that word “ Ditto” is 
allowed to stand without alteration after 
the amendment of 1920, it is difficult to 
understand why its meaning should have 
been changed. Consequently, even if the 
word “Ditto” were to remain as in the 
subsequently published copies of the Act, 
its original meaning would not be changed 
unless the Legislature had declared its 
intention to alter it. On all these grounds 
I respectfully agree with the decisions of 
the Lahore and Allahabad High Courts. ‘The 
Bombay case in Husenuddin Nurddin v. 
Dulakshidas Keshavlal (3), contains only a 
very brief judgment based on the fact that 
the amending Act is applicable to the pub- 
lished Acts and not to the Act as printed 
in the Gazette of India and does not meet 
the arguments mentioned above. The Cal- 
cutta decision is that of a Single Judge 
who by the reason of the view, he takes 
is so constrained to reject altogether the Act 
as published originally in the Gazette of 
India as being “not an accurate and true 
version of the Act which the Legislature 
enacted.” When the Evidence Act dis- 
tinctly lays down that this is the method 
of proving an Act of the Legislature, I 


(2) 92 Ind. Cas. 330; (1925) A.I R. (A) 77; L. R.5 
607 Civ. 
(3) 77 Ind, Oas, 474; (1923) A, L R, (BJ) 299, 
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regret that I cannot agree, with the view of 
the learned Judge that an Act so proved 
is not an accurate and true version. He 
goes further to hold that the Act can be, 
proved bya means which is not contem- 
plated in the Evidence Act and that such 
a proof is preferable to the proof laid down 
by the Statute. With all respect, I cannot 
agree in this view. I, therefore, follow the 
decision of the Lahore and Allahabad High 
Courts, that the period of limitation under 
Art. 177 remained at six months even after 
the amending Act, Act XXVI of 1920. That 
being so, the learned District Judge was 
wrong in treating the second petition 
of the appellant as being out of time. The 
prayer for the restoration of the first peti- ` 
tion was unnecessary. The main prayer 
was to bring on record a legal representa- 
tive and the application being within time, 
the prayer ought to have been granted. 

1 must, therefore, set aside the decree of 
the lower Appellate Court and remand the 
suit to that Court for the hearing of the 
appeal after bringing on record the Ist re- 
spondent’s legal representative. Costs will 
abide the result, 

OCourt-fee on the second appeal will be 
refunded. 

V. N. V. 

N, H. 


GIRDHARI LAL, 


Suit remanded, 


ALLAHABAD HIGH COURT. 
O:vit Revision No. 105 oF 1925, 
November. 26, 1925. 
Present:—Mr Justice Mukerji. 
RAM SARAN DAS—APPLIOANT 
VETSUS 
GIRDHARI LAL AND OTAERS— 


Oprosire PARTIES. 

Civil Procedure Code (Act V of 1908), s. 115, O. XXI, 
r. 90—Limitation Act (IX of 1908), Sch. I, Art. 166— 
Execution of decree—Sale, application to set aside— 
Particulars, additional, supplied after expiry of limt- 
tation—A ppellate Court, refusal of, to consider particu- 
lars—Revision. 

Within thirty days from the date of an auction-sale, 
the judgment-debtor applied to set aside the sale on the 
ground of material irregularity in the publication and 
conduct of the sale which had resulted in the property 
being sold fora very small sum. After the expiry of 
thirty days the judgment-debtor made another appli- 
cation pointing out that two heavy encumbrances had 
been shown in the sale proclamation whereas no such 
encumbraness existed on the date of the proclamation. 
The First Court found that this was afact and on that 
ground set aside thesale. On appeal, the lower 
Appellate Court holding that the Firat Court was not 
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authorised to look into the matters contained in the 
later application inasmuch as that application had 
been made more than thirty days after the sale, set 
aside the order mads by the First Court: 

Held, (1) that ths later application merely supplied 
additional particulars of the material irfegularity 
alleged in the first application and that the lower 
Appellate Court, therefore, had jurisdiction to consider 
the allegations made in the later application; [p. 569, 
col, 1. 


(2) that the refusal of the lower Appellate Court to 
consider the later application amounted to material 
irregularity in the exercise of jurisdiction and that the 
order of the lower Appellate Court must, therefore, be 
set aside in revision. [ibid.] : 

Civil revision from an order of the Third 
Additional Subordinate Judge, Aligarh, 
dated the 31st of January 1925, 

Mr. Hem Chandra Mukerji, for the Appli- 
cant. 

Mr. P. L. Banerji, 
ties. 

JUDGMENT.—This is an application 
to revise an order of & Subordinate Judge 
of Aligarh who on appeal set aside an order 
of the Munsif setting aside a sale held in 
execution of a decree. 

It appears thata certain property of the 

judgment-debtor was advertised for sale 
and a sale actually took place on the 17th 
of September 1924. The judgment-debtor, 
who is the petitioner before the Court, on 
Mth October 1924 took excéption to the sale 
on the ground that there was material 
irregularity in the publishing and conduct- 
ing of thesale and that the price fetched 
was consequently too small. On the 25th 
of October 1924 the petitioner made an ap- 
plication pointing out that two encum- 
brances to the total amount of Rs. 5,807, 
had been shown in the sale  proclam- 
ation, whereas no such encumbrances 
actually existed at the date of the advertise- 
ment. The Munsiffound that this was a 
factand on that ground he set aside the 
sale. 
. On appeal the learned Subordinate Judge 
héld that the learned Munsif was not au- 
thorised to look into the matters contained 
in the application of the 25th of October 
1924 inasmuch as that application had 
been made more than thirty days after the 
sale. He relied on the case of Harbans Lal v. 
Kundan Lal (1). 

There can be no doubt that the learned 
Subordinate Judge has misread the ruling, 
All that was laid down there was that when 
an application is made for setting aside the 
sale on the ground of material irregularity 


a 21 A. 140; A. W. N. (1898) 212; 9 Ind. Dec. (N. s.) 
799. 


for the Opposite Par- 
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in publishing and conducting a sale and 
consequent substantial loss it is not open 
to the judgment-debtor to rely on some 
other ground for the same purpose. In the 
case quoted the application of the judg- 
ment-debtor toset aside thesale failed on 
the ground of material irregularity. But 
the learned Judgesin the Courts below did 
set aside the sale on the ground that there 
had not been effected an attachment pre- 
vious to the sale. This Court pointed out 
that this. was'a new point entirely beyond 
the scope of s. 31] of the old C. P, C. 

In this case the application was based on 
the ground of material irregularity and it 
was only by way of additional particulars 
that it was pointed out that two heavy 
encumbrances which did not exist had been 
notified. 

On the merits, therefore, the applicant has 
a very good case. If the applicant suc- 
ceeds the case will have to go back to the 
Court of first instance because the lower 
Appellate Court has remarked that the 
auction-purchaser had no opportunity of 
meeting the allegation that the encum- . 
brances notified did not in fact exist, 

Mr, Peary Lal Banerjion behalf of the 
respondent auction-purchaser has taken up 
the plea that no revision lay and he relies 
on the Full Bench case of Yad Ram v. 
Sunder Singh (2). That case is clearly dis- 
tinguishable from the case before me. In 
that case the question arose whether a cer- 
tain party had a right to apply to set aside 
the sale. The Judgein the Court below 
followed a ruling of this Court and held 
that the applicant could not make an appli- 
cation for setting aside a sale. The ques- 
tion was whether in so acting the Court 
below acted with material irregularity in 
the exercise of its jurisdiction, It was held 
that it did not. $ 

In this case, the learned Judge of the 
Appellate Court had to consider whether 
the allegation made on the 25th of October 
1924 could or could not be taken into con- 
sideration in deciding the application 
made on l4th October 1924. The learned 
Judge while purporting to follow a ruling 
of this Court really misread that ruling and 
refused to consider the application of the 
25th of October 1924. If the learned Subordi- 
nate Judge had considered the application 
of the 2th of October 1924 and had come to 
the ‘conclusion rightly or wrongly that he 


(2) 74 Ind. Cas. 778; 21 A. L. J. 313; (1923) A. I R. 


` (A) 392; 45 A. 425 (F. B.) 
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should not consider the application because 
the judgment-debtor had no right to apply 
for an amendment of his previous applica- 
tion I should have held that no revision 
lay. But the learned Subordinate Judge 
did not at all consider the application of 
the 25th of October 1924. He had the 
jurisdiction to consider the matter and he 
refused to consider it. In doing so he 
acted with material irregularity. I hold 
that a revision does lie. 

. The result is that I allow the application, 
set aside the order of the Court below and 
also the order of the Court of first instance 
and send back the case to the Court of 
first instance. 
plicant to set aside the sale will be con- 
sidered after theauction-purchaser, Girdhari 
Lal, has been given an opportunity to 
meet the allegations made in the applica- 
tions dated the 14th of October 1924 and the 
25th of October 1924. The learned Munsif 
would treat the application of the 25th of 
October 1924 as an application to amend 
the ‘previous application of the 14th of 
October 1924 and will decide whether or 
not he would allow the earlier applica- 
tion to be amended by the addition of the 
allegations contained in the petition of the 
25th of October 1924, Costsin this Court 
and in the lower Appellate Court will 
abide the result. 


Z. K. Application allowed. 


LAHORE HIGH COURT. 
Crvin Reviston No. 93 or 1925, 
May 15, 1925. 
Present:~—Mr. Justice Coldstream. 

BULLI MAL—PLAINTIFF—PETITIONER 

VETSUS h 
JHABBA AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. I, r. 10— 
Suit by one partner to recover debt due to firm— 
Partners, others, whether necessany parties—Refusal 
of other partners to join—Procedure. 

In a suit by one partner in g firm to recover a 
debt due tothe firm, the other partners are necessary 
parties. ` 

Where in such a suit the other partners refuse to 
join as plaintiffs, the correct procedure is to join 
them as defendants. 

Petition‘for revision of an order of the 
Senior Sub-Judge, Ambala, dated the 10th 
November 1924, affirming that of the Sub- 
Judge, Fourth Class, Jagadhari, dated the 
24th June 1924. 


+ 


BULLI MAL Y, JHABBA, 


The application of the ap- 
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Mr. Shamair Chand, for the Petitioner. 

Mr. Anant Ram, for the Respondents. 

JUDGMENT.—One Bulli Mal brought 
a suit against Jhabba and Niranjan Singh 
to recover Rs. 51-8-0, alleged to have been 
borrowed by the defendants jointly, with. 
interest thereon amounting to Rs. 77-4-U and 
the costs of anotice Re. 0-9-0. Jhabba ad- 
mitted having borrowed Rs. 50 from the 
Firmof Bulli Mal-Biru Mal, but pleaded that 
the debt had been discharged by payment to 
Biru Mal. Niranjan Singh pleaded that he 
borrowed only Rs, 25 along with Jhabba and 
that he had -re-paid this sum to Jhabba, 

On the pleadings the Subordinate Judge 
framed a preliminary issue: “Is there a firm 
known as Biru Mal-Bulli Mal?” The issue 
was decided in the affirmative and the Sub- 
ordinate Judge passed an order to the effect 
that “the plaintiffs shguld make the neces- 
sary amendment of their (sic) plaint in the 
name of the Firm of Bulli Mal-Biru Mal.” 
The plaint was not amended, but Biru Mal 
stated in Court that he was not concerned 
in the transaction. The Court proceeded 
with the trial and found that the debt had 
been discharged by payment to Biru Mal. 
It dismissed the suit on the ground that 
the suit was bad for misjoinder as Bulli 
Mal could notsue without joining his bro- 
ther Biru Mal, and that the debt had been 
discharged by payment to Biru Mal. 

The Senior Subordinate Judge dismissed 

the appeal holding that Bulli Mal could 
not. sue alone, but without going into 
the question whether the debt had actually 
been discharged or not. The plaintiff has 
petitioned this Court for revision and it has 
been argued before me that the suit could 
not properly be dismissed merely on the 
ground that Biru Mal had not been joined 
as a plaintiff, for Biru Mal had signified 
that he was not prepared to sue. 
. I think that the procedure of the Trial 
‘Court was wrong. When Biru Mal refused 
to be joined as a plaintiff the correct proce- 
dure would have been to join him as a. de- 
fendant, for it is clear that, on the finding 
thathe was a partner with his brother in 
pusiness, he was a necessary party to the 
proceedings. ‘There was no refusal on the 
part of the plaintiff to join him either as 
plaintiff or as defendant. 

I accept the petition, set aside the orders 
of the lower Courts and return the case to 
the Trial Court with a direction that Biru 
Mal should be asked whether he is prepare- 
ed to join as a plaintiff. Ifhe wishes to be 
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joined as a plaintiff he should be so joined, 
and if he refuses, he should be joined as a 
defendant, and the case decided according 
tolaw. Costs will follow the event. 

Z. K, - Petition accepted. 


arana —ea 


MADRAS HIGH COURT. 
ORDINARY ORIGINAL OIVIL JURISDICTION. 
ORIGINAL Petition No. 170 oF 1919. 

July 22, 1925. | 
Present:—Mr. Justice Srinivasa Aiyangar, 
TULASIDASS GOVINDJ EE—PLAInNTIFF 

versus 
MADHAVADASS LALAJEE AND OTHERS 
—RESPONDENTS. 


In re LILADHAR SAIT-—PETITIONER. 

Guardiansand Wards Act (VIII of 1890), s. 41— 
Minor, death of—Applicatton by person claiming as 
heir for delivery of property, maintainability of— 

isput to succession. 
da minor in respect of whose property a 
guardian had been appointed under the Guardians and 
Wards Act dies and there is a dispute or even the 
likelihood of a dispute relating to the succession to 
his estate the Court has no powers under s. 41 of the 
Guardians and Wards Act to determine the succession 
and thereupon make any orders for granting delivery 
of pessession of the minor's property or for rendering 
of accounts by the guardian. |p. 570, col. 2.) 

A Court acting under the Guardians and Wards 
Act is functus officio when the minor dies. Any 
disputes or rights with regard to the property of the 
minor should thereafter be litigated in the ordinary 
Tribunals, though in simple cases where no contest can 
arise, the Court may have the power under s. 41 of 
the Act to make ane orders for delivery of 

roperty. [p. 571, col. 1. i 
49 Mr. va S. Jayarama Iyer, for the Peti- 
tioner. 

JUDGMENT.—I.am clearly of the 
opinion that this application is incompe- 
tent. The minor for whose person and pro- 
perty, the guardian had been appointed in 
this matter is now admitted to be dead and 
the petitioner now before me claims under 


an assignment from the son of the deceased’ 


second respondent and I am told that the 
second respondent's son had a right so to 
assign a share in the property, because it is 
alleged that on the death of the minor, the 
gon of the second respondent became one of 
the reversionary heirs to the estate. When 
the application came on for hearing before 
me last week, I intimated to the learned 
Vakil for the petitioner, Mr. Jayarama Iyer, 
that I had my doubts, whether such an 
application would be maintained under the 
Guardians and Wards Act after the death 
of the minor. Ihave now been referred to 
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the case of Nataraja Pillai v. Subbaraya 
Pillai (1). In that case, Oldfield and Sada- 
siva Iyer, JJ., held that the words “for any 
cause“ in cl. 3 of s. 41 of the Guardians and 
Wards Act were wide enough to cover the 
case of the death of a minor, though such a 
contingency is not contemplated or provid- 
ed forin the previous portion of that sec- 
tion. With all respect, I am constrained 
to state that I very much doubt the cor- 
rectness of that decision but being a deci- 
sion ofa Bench of this Court I cannot 
regard itas anything but binding on me. 
But, for the purpose of this application, it 
is unnecessary for ‘me finally to hold whe-. 
ther or not the view of the law as set out 
in that decision is correct. In that case, 
what the learned Judges said was that the 
section applied and itwas within the discre- 
tion of the lower Court tc make or to refuse. 
to make anorder ofthe kind referred to 
therein. Even though the section might 
apply to cases of the death of a minor, 
still, I am clear in my mind that the sec- 
tion is applicable only to simple cases 
where there can be no doubt whatever 
about the succession to the minor and about 
the items of property which belong to the 
minor or the accounts relating to the 
management of theestate. When, however, 
there is a dispute relating to succession or 
the likelihood even of a dispute as to 
succession, in my judgment, the Court has 
no powers under the Guardians and Wards 
Act to seek to determine the succession to 
a deceased minor and thereupon make any 
orders for granting delivery of possession 
of property: Further the prayers in this 
application are far-from being identical 
with thereliefs asked for apparently in the 
application with the order on which the 
learned Judges were dealing in the casein 
the Madras Weekly Notes. The section 
clearly speaks merely of orders being pass- 
ed for the delivery of any property in the 
possession of the guardian or under his 
control and also for the delivery of any 
accounts in his possession or control, The 
prayers in this present application are for 
rendering of the accounts. The phrase 
“rendering of the accounts” means an order 
against the guardian for an accountas in a 
suit for an account and cannot possibly 
mean the delivery of account books alone, 
It is also admitted that O. S.No. 2 of 
1924 on the file of the Additional Sub- 
ordinate Judge of Coimbatore is now pend- 


(1) 51 Ind, Cas, 529; (1918) M, W. N, 440, 
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ing to determine the succession to the 
minor'sestate. In the face of the admitted 
fact that the succession to the minor's pro- 
perty is under litigation, or in other words, 
when the question is pending before another 
Court of competent jurisdiction for the 
purpose of determining the person who 
would be entitled to the property it is 
impossible to accept the contention that 
the Court that appointed the guardian of 
the parson and property of the minor would 
have jurisdiction tomake such an order 
as is asked for. ; 

Iam also surprised at prayer No. 2 for 
the removal of the guardian from the office 
when, exconcessu, his powers as guardian 
have ceased under s. 41 of the Guardians 
and Wards Act and that is the very basis 
of the contention before me. 

The third prayer is still more strange, 
that the Court should appoint a fit and 
proper person to be in charge of the estate. 
I certainly think that a Courtacting under 
this enactment is really functus officio 
when the minor dies. Any disputes or 
rights with regard to the property of the 
minor should be litigited in the ordinary 
Tribunals of the country. It may be that 
in simple cases where no contest arises or 
canarise, the Court having regard to the 
fact that it appointed a particular person 
as guardian and entrusted him with the 
management of the property may make 
simple orders for the purpose of the de- 
livery of the property. But I donot think 
even such a provision can be extended to 
include the determination of doubtful or 
disputed rights to the property of a de- 
ceased minor. 

It is notfor me to suggest what course 
the petitioner should adopt. I should have 
thought that the remedy would have been 
obvious to any ons who looked at the facts 
aod circumstances of the case that the 


petitioner would have .been well-advised’ 


to have gone to the Coimibatoére Court and 
applied for the appointment of a Receiver 
who would have been able either to get 
such reliefs as might be needed or else 
to enforce such rights by proper proceed- 


ings. I must, therefore, dismiss the 
present application. ` : 
Y. N.V. Application dismissed. 


ATMA RAM 0, NANAK CHAND. 


571 
ALLAHABAD HIGH COURT. 
Execcrtion First Civin APPEAL No, 96 oF 

1925, 
November 30, 1925. 
Present:—Mr. Justice Mukerji. 
Babu ATMA RAM—AppLicaNT—APPELLANT 
` VETSUS 
Lala NANAK CHAND AND OTHERS— 
OPPOSITE PARTIES —RESPONDENTS. 

Execution of decree — Mortgage-decree—Sale held 
without compliance with condition precedènt, validity 
of—Auction-purchaser, position of—Sale set uside— 
Purchase-money, whether can be directed to be re-paid— 
Inherent power of Court--Civil Procedure Code (Act 
YV of 1908), ss. 144, 151. 

Where an auction-sale takes place in the exercise 
of a jurisdiction vested in a Court, a third party 
purchaser cannot be bound by the result of any 
further litigation relating to the decree. Where, 
however, the terms of a decree itself do not justify 
a sale of the property, the sale cannot hold good 
«merely because the C'ourt had pecuniary and terri- 
torial jurisdiction over thg property, even if the 
auction-purchaser is a bona fide purchaser, in the 
sense that he is a third party purchaser who had no 


iets the facts of the case. [p. 572, col. 2; p. 573, 
col. 1. 

Where a mortgage-decree lays down a condition 
precedent which must be complied with before the 
mortgaged property can be sold, and the property is 
sold without such compliance, the sale cannot be 
allowed to stand. [p. 573, col. 1.] 

Where certain property which has been sold in 
execution of a decree obtained on a prior mortgage 
is subsequently sold in execution of a decree obtained 
on a puisne mortgage and the subsequent sale is set 
aside at the instance of the purchaser at the pre- 
vious sale in a proceeding to which the judgment- 
debtor, the decree-holder, the previous purchaser 
andthe subsequent purchaser are all parties, the 
Court has inherent power to direct the decree-holder 
to pay back to the auction-purchaser the amount paid 
by the latter as the price of the property. jibid. | 


Execution first appeal against a decree 
of the Subordinate Judge, Bulandshahr, 
dated the 24th of November 1924, 

Mr. K. C. Mital, for the Appellant. 

Messrs. P. L. Banerji and Panna Lal, for 
the Respondents. 


JUDGMENT.—This is an appeal by 
an auction-purchaserin the following: eir- 
cumstances. 

One Mahbub Ali Shah was the original 
owner of a.certain sharein the property de- 
scribed as’ 64 sihams. He mortgaged 
four sihams out of the aforesaid share to 
his wife Sultana Begam as a first mortgagee 
and then he mortgaged the entire 64 
sthams to the respondent decree-holder 
Peary Lal. Sultana Begam obtained a 
decree for sale and it appears that in her 
suit Peary Lal was not a party. Sultana 
Bagam’s decree was executed and the four 
sihams share mortgaged was sold and was 
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purchased by the respondents Nanak Chand 
and Musammat Parbati. Peary Lal then 
brought his-own suit. The order that was 
passed in the decree that followed was that 
the property mortgaged might be sold, buf, 
if Peary Lal wanted to sell the property 


purchased by Nanak Chand and Musammat . 


Parbati, he must pay them a sum of 
Rs. 20,000 as a condition precedént to the 
sale. Peary Lal never paid the sum of 
Rs. 20,000, but brought to sale a 24 
sthams share, with the allegation that this 
was a property which could he sold without 
previous payment of any money. Nanak 
Chand and Musammat Parbati objected to 
the sale. They said that the property which 
was going to be sold was really a part of 
the property which they had purchased in 
execution of a decree passed on the prior 
mortgage. i 

While this objectién of Nanak Chand and 
‘Musammat Parbati was still undisposed of 
the share advertised for sale was brought to 
sale and was purchased by the appellant 
Atma Ram. The objection was decided in 
due course on the 9th of December 1922 
and it was dismissed. The sale was con- 
firmed on the 12th of December 1922.-Nanak 
Chand and Musammat- Parbati filed an 
appeal to this Court against the order dated 
the 9th of December 1922. It having trans- 
pired that the property had in the meantime 
been sold. Atma Ram, the auction-purchaser, 
was made a party in appeal. A Division 
Bench of this Court found on appeal that 
the judgment of the Subordinate Judge 
was very unsatisfactory, set it aside and 

‘ remanded the cbjection to the Court below 
for disposal. The Court below had three 
parties before it, viz, Atma Ram the 
auction-purchaser, Nanak Chand and 
Musammat Parbati, the objectors and the 
decree-holder, Peary Lal. It came to the 
conclusion that the property sought to be 
sold was really a part of the property which 
had been purchased by Nanak Chand and 
Musammat Parbati and that, therefore, the 
property could not be sold in execution of 
Peary Lal's decree without the payment 
ordered. Itaccordingly set aside the sale 
and ordered that the objectors be put in 
possession., As regards. the purchase-money 
the Court remarked that Atma Ram might 
recover it by a regular suit. 

Atma Ram in his appeal contends that 
he is a bona fide purchaser for value and the 
sale could not be set aside. He further con- 
tends that if the sale be set aside he should 
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be paid back the price deposited by him in ` 
Court and that he should not be relegated 
for his remedy to a suit. 


On the first question raised the learned 
Counsel for the appellant has cited several 
cases. They are:— : i 

Rewa Mahton v. Ram Kishen Singh (1), 
Zain-ul-Abdin Khan v. Muhammad Asghar 
Ali Khan (2), Peary Lal v. Hanif-un-nissa 
Bibi (3), Nazhat-ud-Daula Abbas Husain 
Khan v. Dilband Begam (4) and Shivlal 
Bhagwan v, Shambhuprasad Parvatishankar 
5). , f 
l R the strength of these cases it has been 
argued that à bona jide purchaser at an 
auction-sale was not to be defeated simply 
because, later on, it turned out that the 
decree was not a right one, There can be 


,no doubt that these cases lay down that 


where there is an executable decree and the 
Court has the jurisdiction to execute if, a 
sale, made toa third party, who purchases 
without notice, would hold good although 
the decree may be reversed later on in 
appeal or otherwise, The principle is 
clear. Where a sale takes place in the 
exercise of a jurisdiction vested in a Court, 
a third party purchaser cannot be bound 
by the result of any further litigation relat- 
ing to the decree. In my opinion, however, 
the principle laid down in these cases has no 
application to the facts of the present case. 
This was a decree which was not executable 
at all as against Musammat Parbati and 
Nanak Chand. As Mr. Seth has rightly. put, 
it is a misnomer to call Nanak Chand and 
Musammat Parbati, judgment-debtors, The - 
decree was virtually a combined decree for 
redemption and sale. Nanak Chand and 
Musammat Parbati had stepped’ into the > 
shoes of Musammat Sultana Begam who 
had not been redeemed. There was a bar, 
according to the judgment, to the sale of 
the property purchased by Nanak Ohand 
and Musammat Parbati till the mortgage, 
on which they relied as a shield, had been 
paid off, The decree was, therefore, a com- 
bined decree for redemption and sale. It 
is wrong to say that the Court was seised of 
the jurisdiction to execute the decree and 
could sell the property in the exercise of its 


(1) 14 0.18; 13 I. A. 106; 10 Ind. Jur. 428; 4 Sar. P. 
C.J. 746; 7 Ind. Dee. (x. 8.) 13 (P. C.). 

(2) 10 A.166; 15 LA. 19; 5 Sar. P. O. J. 129; 6 Ind, 
Dee. (Nn. 8.) 112 (P. C.). 

(3) 34 Ind. Cas. 303; 38 A, 240; 14 A. L. J. 302 

(4) 21 Ind. Oas. 570; 16 O. C. 225 

(5) 29 B. 435; 7 Bom. L. R. 585. 
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jurisdiction. If the decree did not permit 
of the sale of the propery, the mere fact 
that the Court had pecuniary and territorial 
jurisdiction would not permit it to go con- 
trary-to the terms of the decree and sell the 
property. In my opinion, the terms of the 
decree itself did not justify a sale of the 


property and the sale cannot hold good, 


even. if the appellant be a bona fide pur- 
chaser, in the sense that he is a third party 
purchaser who had no notice of the facts of 
the case, The result would be that the sale 
must beset aside. 

The second question is whether on the 
sale being set aside the appellant should 
be relegated to a suit for recovery of his 
money or whether the money could be re- 
funded to him under the present proceed- 
ings. It seems to me that, in the circum- 
stances that had happened, the Court below 


was right in making what was virtually an‘ 


„order for restitution, viz., in passing an 
order that Nanak Chand and Musammat 
Parbati shall be put in possession of their 
‘property which had been taken away from 
them asa result of sale and subsequent 
delivery of possession to Atma Ram. I 
have held that the Court had not acquired 
jurisdiction to sell the property ‘and the 
‘sale, therefore, was a void one. The restitu- 
tion'must be complete and the decree- 
holder, if he has taken away the money, 
must hand it back to the appellant. If 
the money still be in deposit in Court 
the Court will, of course, hand it over 
to the appellant. I may note that 
O. XXI, r. 91, has no application to the 
facts of the present case. A purchaser who 
inay wish to have a sale set aside on the 
ground that the‘ judgment-debtor had no 
saleable interest would have only thirty days 
within which to apply from the sale. In 
this case the auction-purchaser maintained 
that the sale should be upheld and it was 
not till the Court held that the sale was 
void that his right to refund -of the pur- 
chase-money arose. He could not, there- 
fore, avail himself of the provisions of 
the Code. I do not see why the appel- 
lant should be relegated to a suit for 
his remedy when all the three persons 
concerned are parties to the present pro- 
ceedings, The matter is only one of pro- 
cedure and it strikes me that if there be no 
other rule applicable, the rule enacted in 
s. 151 of the O. P. C. would be ample justi- 
fication for ordering a refund of the pur- 
¢hase money inthe present proceedings. 
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Any objection to re-payment of the money 
that the decree-holder might have, could 
be urged in the present proceedings and he 
would not benefit at all by a regular suit 
being instituted against him. He has not 
shown any valid cause why he should not 
refund. | 

I allow the appeal in part and modify 
the decree of the Court below. I dismiss 
the appeal so far asit is aimed against 
the order of the Court below setting aside 
the sale and ordering restitution of the 
property to Nanak Chand and Musammat 
Parbati. 1 modify the ‘order of the Court 
below so far as it relegates the appellant 
for his remecy toa suit. I order the 
decree-holder Peary Lal to pay back the 
appellant the entire purchase-money paid 
by the latter into Court without deduct- 
ing therefrom any poundage-fee or other 
costs accessory to a sale. He will also 
pay interest at 6 per cent. per annum from 
the date of his recovery of the money out 
of Court. The appellant must have the 
‘entire money which he paid into Court 
and interest. © 

The appellant must pay the respondent 
Nanak Chand and Musammat Parbati the 
costs of the appeal and Peary Lal respond- 
ent must pay one-half of the costs incurred 
by Atma Ram inhis appeal, Peary Lal 
must pay his own costs. The costs in this 
Court will include Counsel’s fees on the 
higher scale. 


Z. K. Appeal allowed. 


MADRAS HIGH COURT. 
APPEAL AGAINST Ogper No. 438 or 1924. 
September 22, 1925. 
Present:—Mr. Justice Devadoss and 

Mr. Justice Waller. $ 
CHITTAMMAL AND ANOTHIER— APPELLANTS 
versus 
PONNUSAMI NAICKER AND ANOTHER— 

` RESPONDENTS. 

Provincial Insolvency Act (V of 1920), ss. 4, 56— 
Official Receiver, powers of—Stranger in possession of 
property—Insolvent not entitled to present possession— 
Power of Court to disposses—Remedy—Question of 
title, decision of —Procedure. 

The position of the Official Receiver under the, 
Provincial Insolvency Act is the same as that of a 
Receiver appointed under O. XL, C. P.O. [p. 574, col. 


“The Insolvency Court, therefore, cannot, acting 
under s. 56 of the Provincial Insolvency Act, direct 
any person to deliver up property in his possession 
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to the Official Receiver unless the insolvent is en- 
titled on the date of such application to the preecnt 
possession of such property. Ifa title is setup by 
the person in possession, it is open tothe Court on 
a proper application being made under s. 4 of the 
Act to try the issue whether the insolvent is en- 
titled to the property or not. |ibid.] 

Where an order is passed under s. 56 (8) of the 
Provincial Insolvency Act it does not determine the 
rights of the parties and though the Judge may . 
incidentally determine the question, yet it cannot 
be said that the question is finally determined. [p. 575, 
col. 1.] : ` 
- No body other than the Official Receiver can move 
under s.4 of the Provincial Insolvency Act unless 
the Official Receiver is unwilling to act and the 
Court authorises a creditor or any other person 
interested in preserving .the insclvent's estate to act 
under that section in the name of the Official 
Receiver. [ibid.] 

The power given to an Insolvency Court by s. 4 of 
the Provincial Insolvency Act is subject tothe pro- 
visions of the Act, one of which is the proviso to s. 
56 (3) which is in the way of the Court removing 
any person from the possession of property whom the 
insolvent has no present right to remove. [p. 575, col. 
2.) j 

Appeal against an order of the District 
Court, Tinnevelly, dated the 4th November 
1924, in I. A. No. 265 of 1923, in I. P. No. 17 


of 1921. 


Mr. K. Bhashyam Iyengar, for the Appel- 


lant. . 
Mr. K. R. Rangasami 


Respondent. . 
JUDGMENT. ; 
Devadoss, J.—This appeal is against 
the order ofthe District Judge of Tinne- 
velly directing the appellants to hand over 
possession of the property in their possession 
to the Official Receiver and his lessee. The 
fitst respondent herein is the lessee of the - 
property from the second respondent who 
is the Official Receiver of Tinnevelly. The 
appellants were in occupation of the pro- 
perty in dispute from the year 1897, The 
respondents applied to the District Judge, 
for an order under s.56 of the Provincial 
Insolvency Act directing the appellants to 
hand over possession of the property in dis- 
pute to the respondents on the ground that 
the property was the property of the insol- 
vent The learned Judge has passed an order 
under s. ‘56 (8) in favour of the respondents. 
The question for consideration is whether 
such an order can be passed against persons 
who claim adversely to the insolvent. Section 
56, cl. 3, 2nd paragraph is in these terms :— 
“Provided that nothing in this section 
shall be deemed to authorise the Court to 
remove from the possession or custody 
of properly any person whom the insolvent 
has not a present right so to remove,” An 


Iyenger, for the 
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application under s. 56 is made for the 
purpose of realisation of the property of 
the insolvent. If a personisin possession 
of the property on behalf of the insolvent, or 
claims under the insolvent, possession of 
such property may betaken under theorders 
of the Court by the Official Receiver. But 
where the person in possession claims adverse- 
ly to theinsolvent, orwhere he is ableto show 
that the insolvent is not entitled to present 
possession, the Court has no power to 
proceed under s. 56, for the second para- 
graph of cl. 3 specifically says that ‘“no- 
thing in this section shall be deemed to 


authorise the Court to remove from the 


possession or custody of property any person 


whom the insolvent has nota present right- 


so to remove.” The corresponding provision 
in the Presidency Towns Insolvency Act is 
s. 68;and cl. 2ofthat section puts the matter 
beyond doubt. Itis as follows :— 

“The Official Assignee shall, in relation 
to and for the purpose of acquiring or 
retaining possession of the property 
of the insolvent, be in the same posi- 
tion’ as if he were a Receiver of the 
property appointed under the ©. P. O. 
of 1908, and the Court may, on his applica+ 
tion enforce such acquisition or retention 
accordingly.” 

The position of the Official Assignee ig, 
therefore, the same as that of a Receiver 
appointed underthe Ọ, P.O. Order XL, r.1 
(2) is as follows :— 

“Nothing in this rule shall authorize tha 
Court to remove from the possession or 
custody of property any person whom any 
party tothe suit has not a present right so 
to remove.” 


The power of the Court under the Pros 
vincial Insolvéney Act, s. 56 is not any 
higher than the power of the High Court 
under the Presidency Towns Insolvency 
Act s. 55. The Court, therefore, cannot, 
acting under s. 56, direct any person to 
deliver up property in his possession to 
the Official Receiver unless the insolvent 
is entitled on the date of such application 
to the possession of such property. If a 
title, however, flimsy is set up by the person 
in possession, the Court should not act 
under s. 56. It is open to the Court on a 
proper application being made under s. 4 
of the Provincial Insolvency Act to try the 
issue whether the insolvent is entitled to 
the property or not. But in order to enable 


the Court to do-that a proper application | 


> 
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ought to be made under s. 4 of the Provin- 
cial Insolvency Act, and the other side 
should be asked to plead thereto. 

In this case it is suggested for the re- 
spondents that, though the application was 
made under s.56, it must be deemed thatthe 
enquiry was held unders.4 and the order 
was made under that section. But it is 
clear from the 6th paragraph of the District 
Judge's order that he passed the order only 
under s. 56 (3) and we cannot import into 
itsomething which is not there. If the 
application was one under s. 4 the first 
respondent should not have been made a 
party. Nobody other than the Official 
Receiver can move under s. 4, unless the 
Official Receiver is unwilling to act and 
the Court authorises a creditor orany other 
person interested in preserving the insolv- 
ent’s estate to act under that section in the 
name of the Official Receiver. 

Itis again urged that the question of the 
title of the appellant has been gone into and 
has been found against_and, therefore, it is 
unnecessary that .there should be a fresh 
proceeding unders.4, When an order is 
passed under s. 56 (8) it does not deter- 
mine the rights of the parties and though 
the Judge may incidentally determine the 
question, yet it cannot be said that the 
question is finally determined. It would 
not be right to allow a loose procedure to 
obtain in insolvency proceedings. The law 
of Insolvency is not properly understood in 
the moffusal and it would not be right on 
the part of the Court to adopt a loose pro- 
cedure for the-purpose of realising the estate 
of the insolvent such a procedure would lead 
inevitably to hardship and to an unsettled 
state of the law. ; 

In regard to the merits, it is unnecessary to 
Bay much. The appellants were in posses- 
sion of the property from 1897. They claim 
to have been in possession of the property 
by virtue of an arrangement in the family. 
Itis urged by Mr. Bhashyam Iyenger that 
no registered document is necessary for a 
family arrangement. If the appellant could 
show that there was a proper arrangement 
they would be entitled to retain possession 
of the property against the insolvent and 
against the Official Receiver. 

On behalf of the respondents it is urged 
that the first appellant is dead and, there- 
fore, the second appellant, the daughter of 


the first appellant, has no right to bein pos-° 


session ofthe property. This question again 
will have to be gone into fully and in the 
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absence of an investigation into the title of 


the secondappellant it would not be right to- 


deprive her of the possession of the pro- 
perty and drive her toa suit. If the order is 
to be construed as an order unders. 4 a suit 
would be barred; If it is construed as an 
order under s. 56 (3) theorderis illegal in 
asmuch as the insolvent is not entitled to 
present possession of the property. 

Ina recent case it was decided by Spencer, 
J., and myself that the power given bys 4 
of the Insolvency Act is subject to the 
provisions of the Act; one of whichis the 
proviso tos. 56 (3) whichisin the way of 
the Court removing any person from the 
possession of property whom the insol- 
vent has no present right to remove. 

The appeal is allowed and the order 
ofthe lower Court is set aside with costs 
throughout, 

Waller, J.—I agree that, where there 
is a dispute as to the insolvent’s title, s. 56 
cannot be invoked. For, in order that that 
section may be resorted to, the insolvent 
must have an immediate right to remove 
from possession. Proceedings, therefore, 
should have been taken under s. 4 


VN. V. 


Z. K. Appeal allowed, 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp APPEAL No, 16 or 1924. 
` September 25, 1925. 
Present:—Mr. Kennedy, J. C., and 
Mr. Tyabji, A. J. C. 
PARUMAL THAWERDAS— APPELLANT 
VETSUS 
Alusammat MAKHAN-——RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 47 —Execu 
tion of decree—Death of decree-holder—Legal repre- 
sentative, determination of—Procedure—Ilindu Law 
—Separated brother, whether legal representutive in 
presence of widow, 

When a decree-holder has died and some person 
appears asking to be allowed to execute the decree as 
the legal representative of the deceased decree-holder, 
the Executing Court itself should under s.47 of the 
C. P.O. decide who the legal representative of the 
deceased decree-holder is and should not refer the 
applicant to separate proceedings, 
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If the person who claims to be the legal -represen- 
tative of the deceased decree-holder produces a Pro- 
pate or Letters of Administration or any such general 
conclusive proof of his status, the Court need not go 
further and should accept that as conclusive, but if 
there is no such evidence, the Executing Court itself 
should make an inquiry and come to a decision. 


Where a separated Hindu dies leaving a widow his 
brother cannot be regarded as his legal representa- 
tive and cannot be allowed to execute a decree ob- 
tained by the deceased. ; 

Appeal against the judgment and decree 
of the Assistant Judge, Hyderabad (Sind), 
dated the 17th December 1923. 

Mr. Tahilram Manifam, for the Appel- 
lant. 

Mr. Srikishendas H. Lulla, for the Re- 


spondent. 


, JUDGMENT.—In this case one Haru- 
mal obtained a decree against one Allah 
Bachayo. Harumal died and Parumal made 
an application to execute the decree, The 
Court of the Sub-Judge of Mirpur Khas 
did not decide whether Parumal was the 
legal representative of Harumal but refer- 
red him to Court asking him to get a 
succession certificate. The judgment-debtor 
was not satisfied with this and appealed 
to the District Court, Hyderabad, which 
found that Parumal was not the legal re- 
presentative of Harumal and found also 
that in asmuch as Harumal had left widows 
Parumal could be in no case the legal repre- 
sentative of Harumal and, therefore, dis- 


missed the execution application filed by" 


Parumal as being incompetent with costs. 
Againat that Parumal comes here. 

The question dealing as it does with 
the matter of a legal representative is 
one which is still left wrapped up in 
almost total obscurity by the Code. But 
it would seem that when a decree-holder 

‘ has ‘died and some person appears asking 


to beallowed to execute that decree as: 


representing the decree-holder then it is 
under s.47 necessary that the Court itself 
should decide who the legal representative 
of the deceased person is? It is true that 
no machinery is laid down by the Code 
as tohow the investigation is to be held 
nor is it anywhere indicated what the 
effect of such finding would be if the 
person that the Court decides to be the 
legal representative ultimately turns out 
not to be such. But that is a defect which 
is found not only in the case of decrees 
but even in the case of suits. The fact 


remains that itis the business of the Exe- - 


cuting Court itself to decide who the legal 
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representative is. If the claimant who 
claims to be the legal representative, pro-’ 
duces a Probate or a Letter of Administra- 
tion or any such general conclusive proof 
of his status then the Court certainly need 
not go further and should accept that as 
conclusive. But if there is no such evidence 


-then itis not for the Court to refer to the 


applicant to separate proceedings, but it 
must itself make up its mind after such 
enquiry as may be possible. Therefore, it 
is clear that the first order of the Sub- 
Judge of Mirpur Khas was wrong and he 
should himself have decided whether 
Parumal was or was not the legal representa- 
tive of Harumal, Apparently he was of the 
opinion that Parumal was not the legal 
representative of Harumal although that is 
not clearly laid down, but it is on this 
particular point that the decision of the 
District Court turns. There it is found that 
Parumal was separate from Harumal and 
that Harumal left widows, In such a case it 
is clear that while those widows exist or 
until Parumal has been in some way able to 
obtain some power to act on behalf of the de- 
ceased Harumal, Parumal cannot be the legal 
representative of Harumal and is, therefore, 
not entitled to proceed with this execution’ 
application. It is not, therefore, necessary 
to discuss as. to whatare the rights of the 
brother of a deceased Hindu whether 
separate or joint in respect of the separate 
or undivided property of the deceased for 
that is wholly beside the question. What 
is wanted is to find out who the legal 
representative of Harumal is, not who the 
heir of reversioner is and it seems quite 
clear on the present evidence before us that 
Parumal is not the legal representative of 
Harumal, and, therefore, the order of the 
District Court dismissing the application to 
execute Harumal’s decree seems correct. 

We, therefore, dismiss this appeal with 
costs. 


Z. K. Appeal dismissed. 
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LAHORE HIGH COURT. 
CriminaL Appgau. No. 51 oF 1925. 

May 25, 1925. 
Present:—Mr, Justice Martineau and 
Mr. Justice Zafar Ali. . 
RAM KARAN AND OTHERS— A PPELLANTS 
VENSUS 
_, HMPEROR—Responpenr. 

Criminal Procedure{Code (Lct V of 1898), ss. 162, 288 
—Statement made by witness to Police, how far rele- 
vant—Statement made before Magistrate—Conjlicting 
statements—Evidence, value of. i 

A statement made by a witness to the Police 
during the course of investigation is relevant only 
for the purpose of contradicting the testimony of the 
witness given at the trial, and any statement pre- 
viously made by.a witness before a Magistrate, 
including a statement made before the Committing 
Magistrate which has not been transferred to the 
Sessions reçord under the provisions of s. 288, Cr. 
P. C., is relevant only for the purpose of contradicting 
or corroborating the statement made by the witness at 
the trial. [p. 581, col. 2] 


No reliance can be placedon the statement of a 
witness made at the trial when it is in hopeless 
conflict with the previous statements of the witness. 
[p. 582, col. 2,] : 

| Criminal appeal from an order of the Ses- 
ri Judge, Gurgaon, dated the 18th October 


Bakshi Tek Chand, Lalas Anant Ram 
Khosla and Jagan Nath, for the Appellant. 

Mr. Des Raj Sawhny, for Government Ad- 
vocate, for the Respondent. 


JUDGMENT.—The appellants Amin 
Chand andhis nephews Ram Karan and 
Piare Lal have been convicted of six mur- 
ders which were committed in the house 
of one Pahlad, a Bania at Gurgaon, on the 
night of the 20th-21st May 1924, and have 
been sentenced to death for each. They 
have also been sentenced to seven years’ 
imprisonment each for attempting to mur- 
der Pahlad’s wife Chambeli and her infant 
daughter Shanti, who is also called Sano. 
One Dial Das has been similarly convicted 
and sentenced, but has not appealed, so 
that his case is before us only under s. 
374 of the Cr. P. C. for consideration of the 
question as to the confirmation of the sen- 
tences of death. One Panna Lal was also 
tried for the offences, but has- been ac- 
quitted. 


Pahlad, who was one of the persons mur- 
dered:and was a collateral of the appellante, 
was about 23 years old at the time of his 
death. He had been left an orphan at the 
age of two or three, and Bucha Mal, a 
‘brother of the appellant, Amin Chand, was 
appointed his guardian. Bucha Mal and 

37 
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his brother and nephews lived in Gurgaon | 
Sadar, about a mile or a mile and a half 
from the town, and Pahlad lived with them 
atter his father’s death. Bucha Mal manag- 
ed Pahlad's estate and had him married 
ia 1917. Early in 1922 Bucha Mal was dis- 
charged from the guardianship on Pahlad 
coming ofage, but Pahlad and his wife 
continued living with Bucha~ Mal and, 
after Bucha Mal’s death in October or No- 
vember 1922, with his widow Gulab Dei and 
Ram Karan's son Kundan, whom Bucha 
Mal had adopted. 

On the Ist August 1923 Pahlad entered 
into an agreement with the appellants to 
give thema shop in exchange fora plot 
of Jand on which he wanted to build a 
house, and two deeds were drawn up, one 
executed by Pahlad and the other by the 
appellants, but the proposed exchange was 
not carried out and Pahlad built his house 
on another plot of land adjoining Piare 
Lal’s house, which had been bought for 
him during his minority by Bucha Mal, 
and the agreement between Pahlad and the 
appellants was cancelled on the 6th March 
1924, Pahlad began building his house in 
October or November 1923, and moved into 
it with his family on the 15th February 
1924 when the lower storey had been com- 
pleted. After they had moved into the 
house plague broke out at Ballabgarh, 
where Chambeli’s home was, and her sister 
Ramon (aged 11) and her cousins Khacheru 
and Shib Charan (aged 9 and 7 respectively) 
came from there to Gurgaon and stayed 
with Chambeli. A boy of 14 named Amar 
Singh, whose father-in-law Zorawar was a 
collateral of Pahlad, also came to Gurgaon 
on account of plague breaking out in his 
village, and he slept sometimes at Pahlad's 
house and sometimes at Ram Karan's. 

For about two months before the mur- 
ders a Sadhu, named Gobind Das, had 
come from Jaipur State, and been living 
af Gurgaon in the house or in the Dharm- 
sala of Panna Lal. He posed as a-physi- 
cian and as a person possessing occult 


‘powers, among which was the power of 


ensuring that a child to be born to a woman 
should be a son, For some three weeks 
before the murders he visited Pahlad’s 
house and treated Chambeli, as she was ex- 
pecting her confinement and wanted a 
son. He used to come to the house at 7 or 
Bin the evening and recite mantras after 
dark over an axe anda gandasa which he 
had with him, and to apply sandhur ta 
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“Chambeli’s forehead. After reciting the 
mantras he used to leave the-axe and the 
hatchet in the kitchen. He used some- 
times also to sleep at the house. Dial Das 
is said to be Gobind Das’ brother or Chela 
and to have come to Gurgaon a few days 
before the murders. No mantras were re- 
cited by Gobind Das on the night of the 
20th May, but Chambeli says that he came 
during the daytime and asked her for l4 
seers of gold as his reward for treating her 
‘and that she promised to give it to him. ` 
It may be noted in cross-examination 

she said that he wanted to be paid imme- 
diately as he had finished the mantras, but 
in re-examination she altered her statement 
‘on that point. : 

` On the night of the 20th May Pahlad, 
his wifes cousins Khacheru and Shib 
Charan, and the boy Amar Singh slept in 
& room in the upper storey of Pahlad’s 
house, and Chambeli, her children Anguri 
(aged 5) and Shanti (aged 14 or 2) and her 
‘sister Ramon slept on the ground flour in a 
‘dalan on the left, ie, on the western side, 
‘of the court-yard. Early the next morning 
Pahlad, Khacheru, and Shib Charan were 
‘found lying murdered in the room in which 
they had slept, and Amar Singh was found 
‘there wounded and unconscious, Anguri 
and Ramon had also been murdered, the 
body of the former being found on a bed in 
the dalan in which they had slept, and that 
of the latter on the ground in the kitchen, 
which is on the right side, i.e., the eastern 
side, of the court-yard. Chambeli was found 
lying wounded and unconscious in the 
north-east corner of the court-yard, and her 
child Shanti was lying near her with a 
‘wound on the forehead. There were marks 
‘of blood on the northern and eastern walls 
near which Chambeli was lying. The in- 
juries received by the persons killed and 
wounded were incised wounds, and had 
‘apparently been inflicted with the axe 
which Gobind Das used to have with him, 
as it was found lying bloodstained near 
Ramon’s body. The gandasa was not found. 
Gobind Das had disappeared and he has not 
een traced. 

- The Assistant Surgeon, Doctor Chandar- 
bansi, went to Pahlad’s. house at 5-15 or 
5-30 in the morning on hearing of the 
occurrence, and had Amar Singh and Cham- 
beli and her child Shanti taken to the hos- 
pital Amar Singh died in the hospital 
. without recovering consciousness, The 
child's wound was not serious, and Cham- 
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beli's life was saved, though she had been 
very seriously injured. Chambeli recover- 
ed consciousness in about twenty-four hours, 
but for many days after she could not 
speak, both her jaws having been fractured. 
She remained in the hospital till the 10th 
July when she was discharged. 

The Sub-Inspector Rahim Bakhsh, who 
investigated the case, got some of the 
people of Gurgaon to form a panchayat to 
try and find out who the murderers were, 
and on the 25th May in consequence of the 
opinion given by the members of the pan- 
chayat and on account of the rumours 
which reached him he arrested the three 
appellants as well as Kundan and Dial 
Das. Panna Lal was arrested on the 22nd 
June, 

With regard to the motive for murders 
it ‘is alleged by the prosecution (1) that 
there was ill-feeling between the appellants 
and Pahlad, (2) that the appellants had 
suffered losses and were in urgent need of 
money, (3) that Pahlad was demanding pay- 
ment of the money which they owed him 
and they could not pay, and (4) that Pahlad | 
was a rich man, and that as his reversioners 
they stood to gain considerably -by his 
death. 

With regard to the first point Nathi (P, 
W. No. 34), who was a partner of Pahlad, 
mentions a quarrel between Piare Lal and 
Pahlad about a matter of removing a lime 
grinding mill from the land which the 
appellants were to give in exchange for 
Pahlad’s shop, but‘even ifthere was this 
quarrei it does not seem to have been at all 
serious, for Nathi says that it happened 
some four months before the murders and 
that Pahlad and the appellants used to meet 
one another as relations after it. 

The learned Sessions Judge thinks the 
fact of Pahlad building a house for him- 
self and moving into it before it was com- 
plete shows that there must have been 
quarrels between members of the two fami- 
lies. But it was perfectly natural for Pahlad 
to want to have a separate house for him- 
self and his family, and when they moved 
into it the lower storey was complete and 
there was plenty of accommodation for them. | 
Chambeli, no doubt, says that they moved 
into the new house because of quarrels be- 
tween the families, but the quarrels which 
she speaks of between the women were 
only ordinary verbal quarrels and she adə 
mits that she knows of no dispute between 
her husband and the appellants except in 
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regard to the proposed exchange of the plot 
of land fora shop. She also says that even 
after the quarrels the appellants and the 
women of their family used still to pay 
visits to Pahlad’s house. That Pahlad 
and his family continued to be on friendly 
terms with the appellants is indeed shown 
by the fact, admitted by Chambeli, that 
-when the lower storey of her husband's new 
house was completed, he gave a feast as 
a house warning which the appellants at- 
tended. 

We are unable to agree with the Sessions 
Judge thatthe cancellation of the agree- 
. ment for exchanging a shop belonging to 
Pahlad with land belonging to the appel- 
lants caused ill-feelings, He says that the 
shop must have been worth much more 
than the land, but this isa pure assump- 

tion not warranted by any evidence. Nor 
is thereanything to justify his view that 
the conditionsin the agreement in regard 
to the house which Pahlad had intended 
building on the land which he was to get 
“were onerous, and that a hard bargain must 
have been driven with Pahlad. The condi- 
tions appear to us to have heen quite 
natural and reasonable. Afterwards when 
Pahlad changed his mind and decided to 
build on the land which had been bought 
for him by Bucha Mal the appellants con- 
sented to cancel the agreement. That they 


cancelled it of their own free-will was ex-. 


pressly stated by them in the endorsement 
to which they appended their signatures 
on the deed, Ex. P, executed by Pahlad. An 
endorsement in similar terms was written 
on the counter-part P-Q which had been 
executed by the appellants, and this was 
signed by Pahlad. There is no evidence 
whatever to show that any pressure was 
` brought to bear on the appellants in the 
matter of the cancellation of the agreement. 

The prosecution has made a point of the 
fact of Pahlad having applied on the 19th 
March 1924 for a gun license, but there 
is no ‘evidence to show that it was through 
fear of the appellants that he asked for 
_ the license. The application was rejected 

on the 2nd April, and no steps appear to 
have been taken by Pahlad for obtaining 
protection for himself against the appel- 
lants, nor did he present any petition or 
complaint against them. 

The Sessions Judge has referred to the 
fact that Piare Lal's two sons died of small- 
pox a few days befora the murders and 
that Pahlad went on with the building of 
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the northern wall of his house, which ad- 
joined Piare Lal’s house, during their ill- 
ness and after the death of the eldest son. 
He infers from this that the relations be- 
tween Pahlad and Piare Lal were strained, 
but the further fact which he mentions that 
Pahlad stopped the building on the 18th - 
May as soonas Piare Lal asked him to do 
= shows that suchan inference is not justifi- 
ed. 

He also says that there :is no evidence to 
show that Pahlad went to condole with 
Piare Lal when his sons died or that he 
attended the funeral ceremonies, but the 
simple reply to this is that there is also no 
evidence to show the contrary. 

Weare of opinion, therefore, that the pro- 
secution has failed to prove that the appel- 
lants bore any ill-will towards Pahlad. 

Coming next to the matter of the appel- 
lants’ financial position, we note in the first 
place that the Sessions Judge has made 
a mistake in thinking that the income tax 
paid by them shows that their annual in- 
come was only about Rs. 5,000. He .has 
apparently confused the tax which they 
paid with that which was paid by Pablad. 
The income-tax paid by the appellants’ 
firm at Gurgaon and their branch firm at 
Pachparwa amounts to Rs. 694-12 and this 
would represent an annual income of about 
Rs. 22,000. 

Inthe second place the learned Judge is 
wrong in thinking that it has been shown 
that the appellants’ firms were not doing 
well and werein urgent need of money. 
He is impressed by the factthat large sums 
had been sent by the appellants’ head firm 
at Gurgaon—Sil Chand-Shasi Ram, to the 
branch firms and had not been re-paid. But 
these sums were sent in the ordinary way 
to the branch firms for investment in the 
businesses, and the fact that they remained 
invested inthese firms and were not sent 
back does not in the least show that the 
money was lost or that the firms were ina 
shaky condition. It is in no way shown that 
the firms had been incurring losses and 
that the appellants needed money urgently 
on that account. On the contrary the per- 
sons in charge of the various firms have 
been examined and have produced the ac- 
counts and the chithas prepared from them, 
while the chithas prepared from the Gur- 
gaon firm’s books of which the Police had 
taken possession, have also been produced, 
and all this evidence goes to show that the 
firms are prospering and have no bad debts, 
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A rough idea of the extent-of the appel- 
lants’ business is given by Ram Singh, (P. 
W. No. 25) who says that the Gurgaon firm 
has dealings to the extent of about halfa 
lakh, and thatthe branch firms have deal- 
ings to the extent of about two or two-and- 
a-half lakhs. 

Only two debts are shown to have been 
due from the appellants. One was Rs.12,000, 
which they had borrowed from Kanhiya 
(P. W. No. 28) in January 1924. He took no: 
receipt or writing of any kind from the 
appellants when he advanced the money, 
a fact which shows the good credit which 
they enjoyed, and he made no demand for 
payment. He has explained that the loan 
was. taken in the ordinary course of busi- 

"mess as the appellants dealt in grain and 
used to take advances when they were 
buying grain and to re-pay them, when it 
was sold. The other" debt was one of 
Rs, 7,000 borrowed from Pahlad in January 
1922. For this loan also no writing had 
been taken, andit is not stated by Cham- 
beli or Pahlad’s partner, Nathi (P. W. No. 
34;, or any other prosecution witness that 
Pahlad had asked the appellants to re-pay 
him. Kundan (D. W. No. 8), the son of 
Ram’ Karan and the adopted son of Bucha 
Mal, cays that Pahlad had asked for the 
return of his money about 3 or 4 months 
before the murders, but also says that 
Pahlad subsequently said that he did not 
want the money then and would take it 
later. Even if Pahlad was wanting to be 
re-paid the appellants could have raised 
the money without any difficulty either by 
selling some of the grain of which they 
had large stocks, or by utilising part of 
their cash balances, or by borrowing. 
There is lastly the theory that the appel- 
lants thought that they would gain sub- 
stantially by exterminating Pahlad and 
his family. -Their share by inheritance 
in the property left by Pahlad would be 
ith, or if Kundan'sshare is included 3/16th, 
and we are not impressed by the view 
taken by the Sessions Judge that they 
might have believed that their share would 
be greater. In coming to a conclusion ‘as 
to the amount of Pahlad’s property he has 
relied on a chitha in Pahlad’s books in 
which Pahlad’s assets are shown asof a 
total value of Rs. 74,546, but this chitha 
(No. 1 on page6 of Paper-Book B) is un- 
dated while there is another one.(No. II 
on page 7), bearing a date corresponding 


to the sth December 1928, according to - 


EMPEROR. (92 I. ©,.1926] 

which the assets Weré of the value of 
Rs. 42,239. Chitha No. I must apparently 
relate toan earlier period as it contains 
an entry of Governnient promissory hotes, 
which are not mentionedin chitha No. IL 
and had, therefore, presumably been sold 
before chitha No. II was written. There is 
no mention of any cash in chitha No. Il, 
nor is there any proof that Pahlad had - 
any cash in his house or shop at the time 
when he was murdered. The learned Judge 
appears to have over-estimated the. value 
of the property which would come to the 
appellants as their share im the inheritance. 
Moreover, a long period was bound to 
elapse before they could obtain their share, 
as the property would have first to be, 
partitioned. The theory that in such cir- 
cumstances the appellants planned the mur- 
ders of Pablad and all his family, to whom 
they bore no ill-will, and without the pros- 
pect of gaining any immediate advantage 
appears” to us to be wildly improbable. It 


.is particularly improbable that Piare Lal 


would have taken part in these crimes just 
after he had losttwo of his sons, of whom 
one died on the 16th and the other on the 
19th May. - 

No adequate motive has, in our opinion, 
been established for the appellants to com- 
mit the crimes of which they have been 
convicted. ; 

We come now tothe evidence asto the: 
commission of these crimes. This consists 
of the statements of two witnesses, viz., 
Pahlad’s widow, Chambeli and one Har- 
dwari, who is the son of a sister of Bucha 
Mal’s widow Gulab Dei and had been living’ 
in Gurgaon for about two months. Har- 
dwari's story is briefly this:—He slept'some- 
times at Kundan’s house and sometimes at . 
Pablad’s. On the night of the murders 
he had gone to Pahlad’s house to have a. 
talk, and while he was there Gulab. Dei 
called out to him to bring his razai and 
come and sleep at Kundan’s house. He 
intended doing so, but Amar Singh per- 
suaded him to stayat Pahlad’s house, . so- 
be slept there in the same room as Pahlad. 
ard the boys. In the middle: of the night- 
he was roused by hearing Pahlad cry out, 
and saw him standing up and Panna Lal 
and Dial Das bolding bim by the arms, 
while Ram Karan and another man stood. 
by: He also saw Gobind Das with an axe 
in his hand, and saw him strike Pahlad on 
his face. Hardwari says he lay down and ` 
hid his face in the razai, and then heard 
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- cries and sounds ofblows. Aftera little 
while he raised his head and looked round 
and saw nobody in the room except Pahlad, 
Khacheru, Shib Charan, and Amar. Singh, 
who were lying there. The place was 
covered with blood. He went downstairs 
into the court-yard, andas he was going 
down heard some.body call out that-a man 
was running away and then heard a voice 
reply “Let him go as it is probably 
Hardwari.” He wunchained the door, left 
the house, and went to Kundan’s house, 
where he went to sleep. The Sessions 
Judgė has discussed Hardwari’s statement 
.and held it to be unreliable, and we cannot 
agree with Mr. Sawhny’s contention that 
the statement ought to have been believed. 
Without going into details we think that 
there are at least three strong reasons for 
rejecting Hardwari's statement. Firstly 
it is highly improbable thatthe murderer 


or murderers, whoshowed an intention to’ 


kill everybody in the house, would have 
allowed Hardwari to escape. Secondly, it 
is incredible that Hardwari would not 
have raised an outcry and that he would 
have gone quietly back to Kundan’s house 
.and gone to sleep without sayinga word 
of what had occurred to,any one. Thirdly, 
it is admitted that for nearly a month 
“Hardwari, though repeatedly questioned 
about. the murders, persisted in denying all 
knowledge of .them and in denying that he 
had slept at Pahlad’s house on the night 
on which they were committed. It was not 
till the 18th June that he told his story 
about having witnessed the murder of 
Pahlad, and that was after being confronted 


"with Chambeli,s who hadon the previous 


day made a statement in which she.men- 
tioned Hardwari’s presence on the night of 
the murders. That statement put Har- 
dwari into a very awkward position, for if 
he continued to deny having slept at Pah- 
lad's house and seen the murders he ran 
the risk of being prosecuted himself. He 
had to give evidence about the murders 
for his own safety. It is obviously impos- 
siblein such circumstances to believe his 
evidence. 

It remains to consider the evidence of 
Chambeli, on which the convictions of the 
appellants are based. Her statements were 
recorded on three different occasions before 
. she made her statement to the Committing 
Magistrate. Her statement was recorded 
. for the first time on the 4th June by Sub- 
_ Inspector Rahim Bakhsh. She was then 
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not capable’ of making more than an oX- 
tremely brief statement, in which she said 
‘merely who the murderers were and who 
had been present upstairs, and gave no’ 
account of what had happened. She was 
questioned by the Superintendent of Police 
on the llth June, but no statement was then 
recorded. Her condition from that time 
was steadilyimproving, but it was not till 
the i7th June that she made a detailed 
statement, which was recorded by the 
Deputy Commissioner. Another detailed 
statement was recorded after that, viz., on 
the 24-25th June, by the Sub-Inspector, It 
is necessary to point out here a grave error 
into which the lower Court has fallen. 
The statements made by Chambeli to the 
Sub-Inspector of Police are relevant only 
for the purpose of contradicting her present 
testimony, and the”. statements made to 
the Deputy Commissioner and to the Com- 
mitting Magistrate only for the purpose 
of contradicting or corroborating that testi- 
mony (no order, it may be noted, having 
been passed for the deposition before the 
Committing Magistrate to be admitted as 
evidence under s. 288 of the Or. P. 0.) 
But the Sessions Judge has treated all those 


` statements as though they were substantive 


evidence like the statement made by the 
witness at the trial, and one consequence 
of this errorhas been that Dial Das has 
been convicted although there is no evi- 
dence against him other than the statement 
of Hardwari which the learned Judge him- 
self has rejected. Chambeli in her evi- 
dence at the trial has not mentioned Dial 
Das as havingtaken part in the murders 
or as having been present when they were 
committed, and it is apparently only on 
account of her having incriminated him in 
two of her former statements that he has 
been convicted, Z 

The story told by Chambeli at the trial is 
as follows :— 

She, her children, and Ramon slept in 


“the dalan, she herself and the child Shanti 


on one bed, and Anguri and Ramon on-an- 
other. Her husband Pahlad was out when 
they went to bed, but he returned at about y 
or 10, and his wife unchained the outer door 
for him and he went upstairs. Shortly 
after midnight Chambeli was awakened by 
hearing her husband call out “mar gera.” 
She could not see him or the other persons 
who were upstairs from where she was. 
She immediately went upstairs. There ig 
a balcony upstairs which runs all round 
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court-yard, and she went along the southern 
balcony past a rasoi to the door of the 
room in which her husband and the boys 
were sleeping, and there she saw her hus- 
_ band sittingin the room on the floor bleed- 
ing from an injury on the back of the 
neck. Gobind Das, whom Chambeli calls 
the Babaji, was standing by him and he 
struck him on the side of the neck with 
gandasa or an axe that he had in his hand. 
Ohambeli looked round and then noticed 
Panna Lal standing on the balcony near a 
barred window of the rasot and the three ap- 
pellants standing on the western balcony in 
front of the room that is over thedalan in 
which she had been sleeping. She reproach- 
ed Panna Lal and then either fell or 
was pushed from the balcony into the 
court-yard below. Soen after she had fallen 
and while she was still conscious the Babaji 
came down and struck her with the weapon, 
he had, and,she then lost consciousness. 
In cross-examination, however, she altered 
this part of the story and said that she lost 
consciousness on seeing her husband bleed- 
ing and fell from the balcony, and then 
regained consciousness and sat up and 
moved a foot or two away from the place 
where she had fallen, and that then the 
Babajicame down and struck her and she 
again lost consciousness. 

Now there are glaring inconsistencies 
between this statement and her previous 
statements. Even the extremely brief state- 
ment which she made on the 4th June to 
the Sub-Inspector was inconsistent with the 
statement subsequently made at the trial 
in that it mentioned the Babaji’s chela as 
one of the murderers besides the Babaji 
himself. 

In the statement which she made to the 
Deputy Commissioner on the 17th June 
she said that on hearing her husband's cry 
she sat up in bed and called out to him. 
There was the sound of beating upstairs 
and she could see the Babaji standing with 
a gandasa in his hand. She sat still for fear 
of being killed. About an hour after the 
appellants and Panna Lal came on to the 
roof, and she then went upstairs and found 
her husband lying dead. She lost conscious- 
ness and fell down into the court-yard. Then, 
changing her statement on this point, she 
said she became senseless after she had 
fallen and that she did not know who struck 
her, The inconsistencies between {his state- 
ment and the one made atthe trial are 

` patent, 
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A different story again was related by 
her to’ the Sub-Inspector on the 25th June, 
when she said that on her husband crying 
out she went upstairs and saw the Babaji 
and his chela striking her husband, and the 
appellants and Panna Lal standing outside 
on the balcony. She reproached Panna Lal 
and then went downstairs. She went upstairs 
again and found her husband lying dead, 
but none of the other menthere. She then 
fell down from the balcony and became un- 
conscious. 

We think it is impossible toplace any 
reliance on the statement made by Cham- 
beli at the trial when it is in such hope- 
less conflict with her previous statements. 
The Sessions Judge has recognised the 
glaring contradictions in her statements 
and he thinks that they are account- 
ed for by the serious injuries which 
she had received, but we cannot agree 
with him. We grant the possibility of 
her memory being at first affected by the 
injuries and of the facts coming back to her 
mind gradually, but-though the injuries 
might thus account for an event being 
omitted in one statement and mentioned 
in a later one they in no way explain con- 
tradictions in the statements. 

Then the learned Judge says that there 
was no reason for Chambeli to name inno- 
cent persons as murderers. Butin the first 
place it is clear from the evidence that 
while she wasin the hospital various per- 
sons came to see her or were putin charge 
of her, so that it is not impossible that she 
may have been tutored, and her readiness 
to act on any hint that might have been 
conveyed to her inregard to the murderers 
is shown from her conduct on the 27th 
June ata parade which was held in the 
jail for the identification of Dial Das. The 
note P. G. written by Mr. Gurmukh Singh 
Mongia, the Magistrate who conducted 
the identification, shows what happened. 
Chambeli completely failed to’ identify 
Dial Das as she picked out three other men, 
one after another, who were totally unlike 
Dial Das in appearance. The Magistrate 
then sat down to write his note with his 


-back slightly towards Chambeli and some 


people began asking why she had not been 
able to identify the man. She then said, 


“while the Magistrate was wiiting, that she 


could now identify the man and she pointed 
out Dial Das. In the second place, even if 
Chambeli was not actually tutored, she 
probably heard while she was in hospital 
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that the appellants were suspected of being 
concerned in the murders -and had been 
arrested; and she may have thus become 
impressed with the belief that they were 
guilty and have implicated them on that 
account. It is noteworthy that she has 
improved her story in regard to the appel- 
lant’s complicity in the murders, for, while 
according to her statement of the 17th June 
they appeared on the scene long after her 
husband’s murder, in her evidence in Court 
she makes out that they were standing on 
the balcony while her husband was being 
murdered in the room. - 
The Sessions Judge thinks that Ohambeli 
would not have invented the story of falling 
from the balcony into the court-yard when 
she could have said that she came down the 
stairs. But the explanation that suggests 
itself is that she had to invent the story 
in order to account for her being found 
lying wounded and unconscious in the 
court-yard. According to the story told 
in'the first detailed statement that she made, 
viz., the statement of the 17th June, she 


went upstairs long after her husband had - 


been murdered, and the Babaji was not 
there when she got upstairs. At all events 
she made nomention of his being present 
there at the time and ifshe had mention- 
ed his presence .she would have been faced 
with the difficulty of accounting for his not 
killing heron the spot when he was no 
longer occupied with killing her husband 


or theother persons who werein the room. 


with him. The Babaji not being there 
she could not say that he ran after her 
down the stairs andstruck her down in 
the court-yard, and she was, therefore, 
driven to the necessity ofsaying that she 
fell from the balcony into the court-yard 
and lost consciousness. In her statement 
of the 25th June she changed her story and 
said that when she got upstairs she saw 
her husband being murdered, and that she 
then came down the stairs. But she had 
to bring in the story of the fall which she 
had told to the Deputy Commissioner on 
the 17th June, and’in order to do this she 
was obliged to say that she went upstairs a 
second time. At the trial, however, she 
denied having gone upstairs more than once 
and made out that she lost consciousness 
on seeing her husband murdered and fell 
down from the balcony. It is important to- 
note in this connection the discrepancies 
in her statements as to whether she lost 
` gonsciousness’ before or after the fall from 
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the balcony, and also a further contradic- 
tion to be found in her statement before 
the Committing Magistrate according to 
which she threw herself down from the 
balcony in despair, 

The Sessions Judge has referred to the 
fact that Chambeli had a contusion on one 
of her knees, but that could have been 
caused by her falling on the ground when 
her assailant struck jher in the court-yard. 

Apart from the discrepancies in Chambeli’s 
statement the story that she: fainted and 
fell from the balcony into the. court-yard 
is improbable for other reasons. One is 
that if she had had such a fall, the balcony 
-being morethan 12feet above the court-yard, 
she would probably have had a miscarriage 
as she was more than six months pregnant. 
Another is that the story of -her falling 
from the southern baleeny does not explain 
how she came to be found in the morning 
lying unconscious, not near the southern 
wall of the court-yard but in the north- 
eastern corner about 24 feet from the north 
and east walls. She says in cross-examina~ 
tion in her evidence at the trial that after 
the fall she regained consciousness and 
moved away afoot or two, but this is an 
improvement on what she had said before, 
and besides she does not say that she moved 
right: into the far corner of the court-yard, 


‘which, it may be noted, is 15 feet square. 


Then it seems hardly credible that 
Chambeli could have reached the room 
where her husband wasin time for her to 
see what she says she saw. Her husband 
had received at least one blow when she 
was awakened by his cry, and she had to 
cross the court-yard, go up the stairs, and 
then go some way along the southern 
balcony to get to the room, One would 
naturally suppose that by that time Pahlad 
would have been despatched, and yet ac- 
cording to Chambeli he had received only 
the wound at the back of the neck and was 
sitting when she arrived. 

There is another important point also, 
Chambeli does not say that she took the 
child Shanti upstairs with her, and natural- 
ly she would not have done so. Besides, 
if she had had the child with her when 
she fell from the balcony, the child would 
have been injured by the fall, whereas she 
had no injury except the wound inflicted 
by her mother’s assailant, The child would, 
therefore, have been left lying on the bed in 
the dalan, yet in the morning she was found 
lying wounded beside her mother in the 
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court-yard. ‘No explanation of this is forth- 
coming on the prosecution theory. All 
the facts are, on the other hand, explained 
by the defence theory, which is that the 
. murderer entered the dalan while Chambeli 
and the children were there, and first at- 
tacked and murdered Anguri, that mean- 
-while Chambeli picked up Shanti and ran 
out along with Ramon into the court-yard, 
that the murderer pursued them, struck 
down Chambeli in the corner of the court- 
yard, and wounded her and Shanti and 
then went into the kitchen where Ramon 
had taken refuge, and killed herand threw 
the axe down beside her. 

Further it appears to be highly improb- 
able that the appellants would have been 
-present on the balcony at the time when the 
murders were being committed. If, as is 
alleged by the prosecution, they had hired 
.Gobind Das to murder’ Pahlad and his 
family they would havesurely taken care 
-not to appear on the scene at all. 

It isargued for the prosecution that as 
-the outer door of Pahlad’s house was 
chained Gobind Das must have been in-. 
troduced into the house by Piare Lal 
‘from the roof: of Piare Lals house. But 
the argument is based on the assumption 
that Gobind Das had not been sleeping 
in Pahlad’s house on the night of the 
murders, Although: Chambeli professes to 
have no recollection of the Babaji having 
-come to the house and slept there she 
admitted before the Committing Magistrate 
that he had slept there that night on the 
roof of the upper storey. 

We need not discuss the question of the 
possible motive for the crimes, but we 
may observe that itis by novmeans necessary 
that the murderer must have been, as con- 
tended by the learned Publie Prosecutor, 
hired by other persons to commit them. 

Our conclusion for the reasons given 
above is that the evidence of Chambeli is, 
like that of Hardwari, absolutely untrust- 

. worthy and that there are the strongest 
reasons for disbelieving her story, and: for 
believing that she did not go upstairs or 

_ see what happened upstairs, but that she 
‘remained downstairs in the dalan until 
ithe murderercame there. There is no other 
evidence to support the case ‘for .the pro- 
-secution. f : 

‘We, accordingly, accept the appeals of 
Ram Karan, Amin Chand and Piare Lal, 
get aside all the convictions and sentences 
and acquit them, both of the offences 
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under ss. 302-149 and of those under ss. 307- 
149 of the Indian Penal Code. Also under 
s. 376 of the Cr.P. O., we set aside the 
convictions of Dial Das for the offences 
under ss. 302-149 of the Indian Penal Code, 
and the sentences of death passedon him 
and acquit him of those offences. Further, 
acting under the provisions of s. 439 of 
the .Cr. P. C., we- set aside the conviction 
of, and the sentences passed on, Dial Das 
for the offences under ss. 307-149 of the 
Indian Penal Code, and acquit him of those 
offences. i 


Z. K. Appeal accepted. 


ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 472 or 1925. 
August 6, 1925. 
Present:—Mr. Justice Kanhaiya Lal. 
KHAMANI AND OTHERS —ACCUSED— 
APPLICANTS 


VETSUS 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), s. 500--Defamation 
—Degradation in caste—Privilege. 

A statement by the accused to certain members of 
the caste that the complainant had become a sweeper . 
by reason of his having shaken hands and associated 
with sweepers, is defamatory and is not privileged 
‘where it does not represent the decision formally 
arrived at by a panchayat held to consider the matter. 

Criminal revision from an order of the 
Sessions Judge, Bareilly, dated the 25th 
July 1925. 

Mr. S. C. Das, for the Applicants. 

JUDGMENT.—The applicants have 
been convicted of an offenee under s. 500 of 
the Indian Penal Code and. sentenced to 
pay a fine of Rs. 51 each.or in default 
simple imprisonment for four months. It 
appears that there was a procession taken 
out .at Bareilly in November last in which 
various classes of people including some 
sweepers.had joined. One of the persons 
who joined the procession was Mangli 
Prasad who belonged to the Bhurji caste, 
The three petitioners have been found to 
have told different persons of the same caste 
that if they associated with Mangli Prasad 
they would refuse to smoke or drink with 
them as Mangli Prasad had become a.sweep- 

er, by reason of his having shaken hands 
and associated with sweepersin that pro- 
cession. It is argued here that the Trial 
Court had no jurisdiction, and that the 
three accused ought not to have been joint- 
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ly tried, but none of these points were 
taken in the Courts below. If there were 
any substance in these objections, they 
would, undoubtedly, have been urged in the 
Courts below. It is also stated that the 
statements made were not per se defamatory, 
and that they were made in good faith and 
were privileged. The imputation made 
clearly suggested that Mangli Prasad was 
not fit to be associated with by reason of 
his having joined that procession or shaken 
hands with the sweepers. It cannot, how- 
ever, be said that if he had done so, he had 
thereby become a sweeper, and the effect 
of the imputation must, undoubtedly, have 
been to lower his position or “character in 
the estimation of his caste fellows. The 
imputation would have been privileged, if 
a panchayat of the caste had been held to 
discuss the matter, and the decision arrived 
at the panchayat communicated to the per- 
sons interested therein; but it has been 
found that there was no panchayat held to 
consider the matter, and no decision form- 
ally arrived at which would give it the 
- protection claimed. One of the witnesses 
deposes that ali the three accused joined 
together in warning him that if he associat- 
ed with Mangli Prasad they would refuse 
to smoke or drink with him, as Mangli 
Prasad had become a sweeper. A joint 
trial under these circumstances is not open 
to any objection. The application is reject- 
- ed. 


N. H. Application rejectd. 





ALLAHABAD HIGH COURT. 
CriminaL Revision No. 449 oF 1925. 
November 13, 30, 1925. 

Present :—Mr. Justice Sulaiman. 
INDAR SINGH— APPLICANT 
VERSUS 
EMPEROR—ObppositE PARTY. 

Penal Code (XLV of 1860), s. 403—Criminal mis- 
appropriation—Repudiation of trust—Sapurddar of 
attached property—Failure to deliver property —Cove- 
nant for delivery of price—Civil liability. 

Section 403, Penal Code, is in no way restricted to 
appropriating property to one's own use. If a trustee 
repudiates the trust and asserts that he now holds the 
property on behalf of a person other than the one 
who entrusted him with it, he has misappropriated 
the property just as much he would have been said 
to misappropriate it if he had been putting forward 

his own claim to it. [p. 586, col. 1] 


INDAR SINGH V, EMPEROR. 


585 


When a Receiver attaches property and entrusts if 
to some person he does not purport tol sell it to 
him or dispose it of at that time. The Receiver 
may not even be in a position to know its true 
value. The intention of the parties is that the 
articles should be returned in specie or produced at 
the time when the auction sale is to take place. The 


_covenant in the sapurdnama, that the person entrusted 


with the property would be liable to pay a certain 
amount in case he fails to deliver the property, is 
more by way of security than because the property 
is transferred to him with liberty to dispose it of or 
withhold it. In such cases it is the true intention 
of the parties which must be taken into account. 
Therefore, if the property is not produced the sapurd- 
dar is guilty of criminal misappropriation. It is not 
a case of mere civil liability. [p. 586, col. 2.] 

: The mere fact that there is a civil liability does 
not necessarily absolve one from criminal liability. 
[abid] : 

Criminal revision from an order of the 
Additional Sessions Judge, Moradabad, 
dated the 2ist July 1925. 

Mr. M. N. Ratna, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—(November 13, 1925),— 
This is a criminal revision from a convic- 
tion of the accused under s. 466 of the 
Indian Penal Code. THe facts are as fol- 
lows :—One Harbans was declared an irsol 
vent and Lala Ram was appointed Receiver 
of his estate in January 1925. The Receiver 
attached certain heads of cattle belonging 
to the insolvent and made them over to the 
applicant, after taking a sapurdnama from 
him. The Receiver first fixed the 13th Feb- 
ruary for sale and three days earlier he sent 
a notice to the applicant to produce the 
cattle at the place where the auction was to 
take place, but the notice was returned 
unserved and no auction took place. On 
this the Receiver fixed another date for sale 
and sent afresh noticeto the applicant but 
even on that date the cattle were not pro- 
duced, nor did the applicant turn up. Sub- 
sequently the Receiver received a notice 
from the applicant to the effect that the 
cattle attached by the Receiver did not belong 
to the insolvent but.belonged to his brother 
who had filed an objection in the Execution 
Court and that the Receiver had no right to 
attach them. The Receiver replied that the 
applicant was bound ‘to produce the cattle 
and he had no right to stop their produc- 
tion even if the insolvent’s brother had 
filed an objection. To this the applicant 
replied that sapurdnama was not binding 
on him and that he in fact filed a com- 
plaint under s. 420 of the Indian Penal 
Code in respect of it. On such reply being 
received the Receiver with the permission 


586 


of the Additional District Judge filed ra 
complaint out of which this revision has 
arisen. 

The complaint-filed by the accused under 
s, 420 was dismissed summarily and he has 
not had that order revised, At the trial 
of the present case the accused denied that 
any cattle of Harbans had in fact been 
attached or handed over to him and he even 
denied a proper execution of the sapurd- 
nama. The Courts below, however, have 
found these questions of fact against the 
applicant. I must, therefore, assume that 
the heads of cattle had actually been attach- 
ed by the Receiver and made over to the 
applicant, who executed a sapurdnama in 
respect of them. 

The learned Vakil for the applicant 
has argued, firstly, that no offence under 
s. 406 was committed, as there has been 
no misappropriation, and secondly that in 
view of a clause in the sapurdnama for the 
payment of the price of the cattle there was 
no criminal misappropriation. 

The applicant has not put the cattle to 
his own use nor has he disposed of them 
dishonestly. What has happened is that 
he is holding them still as trustee, but he 
is denying that he is holding them on behalf 
of the -Receiver from whom he had taken 
them. He now asserts that the cattle belong 
to another person on whose behalf he 
holdsthem, Misappropriation has not been 
expressly defined in the Indian Penal Code. 
The illustrations to s. 403 all relate to cases 
where a person appropriates the article to 
his own use, but the illustrations cannot be 
taken to limit or narrow the scope of s. 403 
itself. It seems to me that if a person sets 
apart an article for the use of another 
person, of which article he isa trustee of 
the complainant, he misappropriates it even 
though he has not put it to his own use. 
Section 403 is in no way restricted to 
appropriating property to one’s own use. 
Ifa trustee repudiates the trust and asserts 
that henow holds the property on behalf 
of a person other than the one who entrust- 
ed him with it, he has misappropriated the 
property just as much he would have been 
said to misappropriate it if he had been 
putting forward hisown claim toit. The 
applicant got possession of the cattle from 
the Receiver and undertook to return them 
to the Receiver. When subsequently he 
repudiated the right of the Receiver to 
attach the cattle and asserted that they 
really belonged to the insolvent's: brother 
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and that he would nothand them over to 
the Receiverhe must be deemed to have com- 
mitted a misappropriation., 


As regards the second point the relevant 
portion of the sapurdnama is as follows :— 
“Whenever the Court or the Receiver de- 
mands the production of the attached pro- 
perty T shall deliver the same without objec- 
tion. If for any reason I fail to deliver them 
then I shall pay the price, Rs,950.” The argu- 
ment of the learned Vakil for the applicant 
is that when it was clearly stipulated that in 
case of failure to deliver the cattle the 
applicant would be liable to pay their price 
amounting to Rs. 950-his default cannot 
amount to a criminal misappropriation, and 
that at’ best his liability was only a civil: 
liability. But the mere fact that there is a 
civil liability does not necessarily absolve 
one from criminal liability. When a Re- 
ceiver attaches property and entrusts it to 
some person in the village he does not 
purport to sell it to him or dispose it of at 
that time. The Receiver may not even be 
in a position to know its true value. 
The intention of the parties is that the 
articles should be returned in specie or 
produced at the time when the auction- 
sale is to take place. The covenant that 
the accused would be liable to pay a 
certain amount is more by way of security 
than because the property is transferred to 
him with liberty to dispose of it or with- 


- hold it. In such cases it ia the true inten- 


tion of the parties which must be taken 
into account. There can be no doubt that 
in this cdse it could never have been the 
intention of the Receiver that the property 
attached should not be actually produced 
when the auction is to take place. If such 
property is not produced the insolvent as 
well as the creditors may suffer for ib can- 
not be known beforehand what actual 
price would be fetched at the sale. 


I would dismiss the application. 

The conduct of the accused has been both 
obstinate and stupid. Had he returned the 
heads of cattle when his. prosecution began 
it would have been possible to take a 
lenient view so far as the sentence is con- 
cerned, as the accused is a very old man, 
The learned Vakil for the applicant has 
stated beforeme that his client expressed 
his readiness to deliver the heads of cattle, 
etc., and that even now he is prepared 
to hand over the same. If the heads of 
cattle and other articles were delivered 


[92 I. O. 1926] 


to the Receiver I would be prepared to in- 
terfere with the sentence. I accordingly 
allow this case to stand over for a fortnight. 
If by that time the cattle, ete, have been 
delivered tothe Receiver and a duly sworn 
affidavit is filed before me stating that the 
delivery has been made, I would reduce the 
sentence. Pat up for orders .after two 
weeks, 

(November 80, 1925).—The affidavit of 
Nain Singh son of Indra Singh shows 
that the accused has returned to the Re- 
ceiver all the articles which were entrust- 
ed to him except two bullocks which 
have died and that he has paid to the Re- 
ceiver Rs. 130 as their price and that in 
addition he has paid Rs. 300 on account of 
the expenses and costs incurred in prosecut- 
ing the criminal case. In view of these 
circumstances asindicated in my previous 
order I uphold the conviction but reduce 
the sentence to the period already served. 
The bail-bond is cancelled and he need not 
surrender. 


N. H, Application dismissed. 


LAHORE HIGH COURT. 


~ 


CRIMINAL Reviston No. 330 or 1925. 
April 17, 1925. 
Present:—Mr. Justice Abdul Raoof. 
WASAL—Convict—PETiTIONER 
VETSUS 
EMPEROR—-RESPONDENT., 

Penal Code (Act XLV of 1860), s. 457—Burglary— 
Conviction based on production of non-identifiable 
articles, legality of. 

Complainant's shop was broken into and a quantity 
of cotton and some pieces of cloth were stolen, but 
complainant did not furnish the Police with a list of 
the articles which had been stolen. Accused was seen 
next morning in the village carrying bundles of cloth. 
He was subsequently arrested and produced a bag of 
cotton and certain pieces of cloth of an ordinary 
character which any cloth merchant might be expect- 
ed to stock and sell, but which were claimed by the 
complainant as belonging to him: 

Held, that the evidence against the accused was of 
an inconclusive character and was not sufficient to 
support a conviction under s. 457 of the Penal Code. 

Petition for revision of an order of the 
Sessions Judge, Ferozepur, dated the 20th 
January 1925, affirming that of the Magis- 
trate, First Class, Muktsar, District Feroze- 

‘pore, dated the 14th December 1924. 
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Dr. Nand Lal, for the Petitioner. 

Mr. J. N. Bhandari, for the Government 
Advocate, for the Respondent. 

JUDGMENT.—On the night between 
llth and 12th November 1924 a burglary was 
committed at the shop of Gurditta. The 
shopkeeper came to his shop in the morn- 
ing and found that the lock had been broken 
open and certain articles such as kapas 
and a quantity of cloth were removed. 
He lodged a First Information Report but 
did not produce a list of the missing 
articles as on account of confusion in the 
shop he was unable to prepare a list. Three 
persons, viz., Wasil, Jhaggar and Jamal Din 
were tried for the offence and were convict- 
ed by the Magistrate under s. 457, Indian 
Penal Code. Two of the convicted persons, 
viz, Wasiland Jamal Din appealed but 
their appeals have been dismissed by the 
learned Sessions Judge, Ferozepore. One 
of them, viz., Wasil has come up in revision 
to this Court. The only evidence against 
him is that he produced a bag of kapas 
and a ghara containing a quanity of the 
stolen cloth. The recovery list, Ex. P-O, 
contains the list of the articles which are 
as follows:— 

White gabrun phuldur. 

White doria with green theka, 
White gabrun with green stripes, 
Latha black. 

White gabrun with black line, 
Latha white without number. 
Latha white. 

Gabrun with lace, green coloured. 

9, Gabrun with black line. 

10. One bag of kapas. 

These articles were really incapable of 
identification. The complainant Qurditta, 
however, gave evidence and identified those 
articles as belonging to him, Such articles 
areof ordinary character and any cloth 
merchant may stock them and sell them. 
Itis impossible to say with certainty that 
the clothand the kapas produced belonged 
to Gurditta and had been stolen from his 
shop. The conviction, therefore, cannot be 
sustained upon this piece of evidence. It 
is, however, contended on behalf of the 
Crown that the three accused persons were 
seen by Bhag Singh, P. W. No. 7, in the early 
morning shortly after the burglary some- 
where in the village carrying bundles of 
cloth and that this evidence coupled with the 
evidence relating to the production of the 
articles provesthe guilt of the petitioner. 
Tam unable toaccept this contention, Un- 
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less it is established beyond all possible 
doubt that the bundles contained the goods 
stolen from the shop of Gurditta or that the 
articles produced by Wasil were the stolen 
property belonging to Gurditta the con- 
viction cannot be allowed to stand. The 
evidence against the accused was wholly 
- insufficient and inconclusive. b 

1, therefore, accept this petition for revi- 
sion, set aside the conviction of Wasil and 
direct that he be forthwith released. `` 

Z. K, Petition accepted. 


a mee 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 492 or 1925. 
August 14, 1925. 

Present :—Mr. Justice Kanhaiya, Lal. 
Thakur KASHI PRASAD—Accusrp— 
APPLIOANT 


versus 
EMPEROR raroven RAM SUNDER— 


OPPOSITE Parry. 
Criminal Procedure Code (Act V of 1898), s. 250— 
‘Frivolous or vexatious complaint ~ Compensation, 


award of. 
Under the Cr. P. C. of 1898 as amended in 1923, 


compensation can be awarded to the accused when the 
complaint is shown to be false and either frivolous or 
vexatious and it is not necessary to show- that it is 
both frivolous and vexatious. 

Ram Singh v. Mathura, 14 Ind. Oas. 599; 34A. 354; 9 
A. L. J. 308; 13 Cr, L. J, 247, distinguished. 

Criminal revision from an order of the 
Sessions Judge, Gorakhpur, dated the lst 
June 1925. 

Mr. Kumuda Prasad, for the Applicant. 

JUDGMENT.—The applicant Kashi 
Prasad brought a complaint against the 
opposite party which was found to be ‘false 
and brought on account of enmity. The 
‘learned Trying Magistrate ordered the 
accused to pay Rs. 50 as compensation. The 
contention here is that no such compensa- 
tion can be awarded unless the complaint is 
shown tobe frivolous and vexatious, and 
reliance is placed on the decision in the 
case of Ram Singh v. Mathura (1). That case 
was, however, decided under the old Cr. P.C. 
The alteration - since made covers .a case 
where the complaint is shown to have been 
false and either ffivolous or vexatious. The 
eomplaint in the present instance has been 
found to have been false and brought on 
account of enmity, and s. 250 of the Cr. P. ©. 


(D 1 Ind. Cas, 599; 34 A. 354; 9 A. L. J, 308; 13 Or, 
L, J. 247, | 
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justified the Magistrate in awarding com- 
pensation under the circumstances. The 
application is rejected. 


N. H. Application rejected. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
Criminal Rergrence No. 195 or 1925. 
September 20, 1925. 
Present:—Mr. Kennedy, J. C., and 
Mr. Tyabji, A. J. O. 

EMPEROR—Prosscutor 
j versus 
GULAB AND anoTHER—ACOUSED, 

Bombay Abkari Act {V of 1878), s. 48 (1) @)— 
Importation of foreign liquor—Punishment, appro- 
mate, 
ki On conviction under s. 43 (1) (a) of the Bombay Ab- 
kari Act the more appropriate form of punishment is 
imprisonment and not fine. 

Reference made by the District’ Magis- 
trate, Larkana, dated the 21st August 1925. 

Mr.C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 

Mr. Partabrai D. Punwani, 
Accused. 

JUDGMENT.—The accused persons 
were convicted under s. 43 (1) (a) of Act V 
of 1878. The Second Class Magistrate of 
Labdaria finding that these two persons 
had imported foreign liquor from Kalat, 
inflicted upon each of them a fine of 
Rs. 100 or in default to undergo rigorous 
imprisonment for six weeks, This fine. has 
been paid. 

The case was referred here by the District 
Magistrate of Larkana on the ground that 
the sentence is inadequate. . 

It being necessary to ascertain inthe first 
‘place whether the accused were properly 
convicted, we are of the opinion that it is 
not shown that Gulab was guilty of the 


for the 


.charge, namely, that be imported the foreign 
‘liquor. 


He'was a cartman and although 
his behaviour is suspicious, yet it by no 
means follows that even if he was aware 
that he was committing an abkari offence 
he imported the liquor. It is just as possi- 
ble he may have-been removing this. liquor 
from some depot in British.India ;to some 
depot in British India. We think, .it -is 
impossible to uphold his conviction of the 
offence of importing liquor. We, therefore, 
set aside the conviction on him,. “acquit and 
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discharge him and direct thathis fine should 
be refunded. 

As regards the question of Ali Mardan, 
we are not inclined to set aside the finding 
of the lower Court. It seems clear enough 
that this accused ran away as soon as chal- 
lenged. This indicates that he had a guilty 
knowledge as to what the cart contained. 


. The natural inference is that he had been 


the importer for some time. And if that infer- 
ence is incorrect it is for him to say how and 
under what circumstances he came into 
the possession of the liquor. We think, 
therefore, his conviction is right. 

. We are of the opinion that fine is an 
iuappropriate sentence in a case like this. 
If the convict isa poor man, it means ẹ 
great and excessive hardship not only to 
himself but also to his family. But as a 
general rule, the fine is very little deterrent 
because it is clear when importation on so 
large a scale as in the present case takes 
place, there must be some wealthy men be- 
hind it who are well able to pay fines in 
erder to secure services of poor men. The 
only chance, therefore, of depriving such 
confederates of the services of their willing 
agents is to inflict punishment on these 
agents which cannot be lightened by any 
act of their principals, 
to us that in such cases the more appro- 
priate form of punishment is one of im- 
prisonment. 
to be particularly a flagrant case. 

On the whole, therefore, we enhance the 
senténce passed by the Second Class Magis- 
trate, Labdaria and-under s. 43 (1) (a) 
sentence Ali Mardan to three months’ rigor- 
ous imprisonment, The fine, if paid, to 
be refunded. 


- Z, K. Sentence enhanced. 





ALLAHABAD HIGH COURT. 
4 CRIMINAL APPEAL No. 697 or 1925. 
November 10, 1925. 
Present:—Mr. Justice Daniels. 
KRISHNA GOPAL—Accusep— 
APPLICANT 


Versus 
EMPEROR—Oprosrite Parry. 

Arma Act (XI of 1878), s. 19 ()}—IUegal possession 
“of arms—Arms found in room attached to office fre- 
quenied by many people—Lessee, whether in possession. 
. The upper storey of a house used as the office of 
a certain Society, which was rented in the name 
of the accused, was raided by the Police and a pistol 
and a certain number of cartridges were found at the 
bottom of a grain-bin in a room at the back of the 
kitchen which had-no doors, The accused was not 
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Therefore it seems, 


And the present case seems- 
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present at the time of the search, but three other 
members of the Society, to one of whom the key of 
the house had been made over by the accused, were’ 
present: 

Ileld, that it could not be said that it had been 
proved beyond reasonable doubt that the pistol and 
cartridges were in the possession of the accused. 


Criminal appeal from an order of the 
Sessions Judge, Jhansi, dated the 19th 
August 1925, 

Dr. N. C. Vaish, for the Applicant. 

The Government Pleader, for the Crown. 

JUDGMENT.—In this case Krishna 
Gopal Sharma has been convicted of an 
offence under s. 19 of the Arms Act. The 
upper storey of a house at Jhansi forming 
the Local Congress office was raided by 
the Police on 3lst May last and a Mauser 
pistol and 64 cartridges were found in the: 
bottom of a grain-bin in a room ab the 
back. The room was behind the kitchen 
and had no doors. The upper storey was 
rented in the name of the accused. The 
accused, however, was” not present at the 
time, and it is said that he had gone to 
Cawnpore five days before. At the time of 
the raid the key- was in possession of 
Ajodhya Prasad to whom the accused had 
handed it over. . There were two other 
members of the Local Congress present in 
the upper storey at the time of the search, 
It is further in evidence that the particular 
room in which the pistol and cartridges 
were found has no doors toit. The ques- 
tion is whether this is sufficient to prove 
beyond reasonable doubt that the pistol and 
cartridges were in the possession of the 
accused. It does not seem to me that it is. 
The evidence does not exclude a reason- 
able possibility of a pistol having been 
placed there by some other of the persons 
who frequented the rooms or, even by 
Ajoduya Prasad in whose possession they 
were at the time. The -learned Sessions 
Judge has felt the difficulty, and the 
circumstance which he considers decisive 
is that some days afterwards the accused 
was arrested in possession of a revolver 
with cartridges of the same brand as those 
found in the Congress rooms. Even this, 
however, is not tomy mind decisive, unless 
it isshown that the cartridges were ofa 
peculiar kind such as no other frequenters 
of the Congress rooms was likely to have. 
It might easily be that more than one 
person frequenting these rooms was in pos- 
session ofunlawful arms andthat the type 
of cartridge used by both of them was the 
same. Thecase isone of some difficulty, 
but the evidence is, in my opinion, not 
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quite sufficient to bring home the posses- 
sion of the unlicensed arms to the accused. 
I, therefore, accept his appeal and set aside 
the conviction and sentence in this case. 

Z. K. Appeal accepted. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Revrston APPLICATION No. 202 

oF 1925. he 
September 21, 1925. 
Present:—Mr. Kennedy, J. C., and 
Mr. Tyabji, A. J. C. 
L. A. MORRISON— APPLICANT 
Versus 
H. M. CROWDER AND OTHERS—OPPONENTS. 

Criminal Procedure Code (Act V of 1898), ss. 202, 
4389—Refusal to issue process—Revision—Notice to 
accused, whether necessary. 

It is not obligatory on æ Superior Oourt to give any 
notice to a person against whom a Magistrate has 
refused to issue process under s. 202 of the Cr. P. O. 
when proceedings are being taken to revise that order. 

Application to revise an order of Mr. 
Raymond, A. J.O., dispensing with notice 
of a revision application against an. order 
of the City Magistrate, Karachi. 

Mr. D. N. O'Sullivan, for the Applicant. 


EMPEROR 0, GRULAM MOHAMMAD. 
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trate has refused to issue process under: 
s. 202, when proceedings are being taken 
to revise that order. It is obvious that 
although one Magistrate may refuse to issue 
process another Magistrate may do so and 
process may thus be issued without the 
necessity of upsetting the order ofthe first 
Magistrate. It would be impossible to 
arrest any criminal if we accept the view 
that once any Magistrate has refused to 
issue process that is to give such criminal 
immunity from all processes for ever, No 
doubt notice is generally given when it is 
proposed to upset an order under s. 202 but 
that is mere matter of convenience and of 
equity. It is inno way obligatory for the 
Court so to issue notice. 

The order of Raymond, A. J. O., therefore, 
dispensing to issue of notice was a perfect- 
ly good order in the circumstances and was 
made on due cause shown, it being repre- 
sented to him that the opponent had left 
India. The circumstances which made. it 
appear that it was difficult to serve notice 
rendered it very undesirable to delay the en- 
quiry until notice had been issued. 

We, therefore, dismiss this application. 

Z. K. Application dismissed, 


—— er 


Mr. Motiram Idanmal, for the Opponents. : 


Mr. C. M, Lobo, Acting Public Prosecutor, 
for the Crown. < 

JUDGMENT.—Inthis case one Crowder 
brought 4 serious accusation against one 
Morrison in the Court of the City Magistrate, 
Karachi. The City Magistrate held an in- 
vestigation, apparently under s. 202, Cr.P.C., 
and as a result of that enquiry came to the 
conclusion that he should not issue process. 
It is not necessary for the purposes of the 
present application to make any remark as 
to the expediency of the procedure adopted, 
and far less the propriety of the order, 
Crowder being dissatisfied with that order 
has made a revisional application on the 
Sessions Court side which came up before 
my brother Raymond, A. J.C. Raymond, 
A. J.C., admitted this application to a 
regular hearing and directed issue of a 
notice to Morrison. Shortly after that order 
the complainant having represented to the 
Court that Morrison is no longer in India, 
the Court directed notice to be dispensed 
with. And it is this order that the appli- 
cant Morrison now seeks to set aside. 

There is nothing in the Code to make it 
necessary for a Superior Court to give any 
notice to any person against whom a Magis- 


LAHORE HIGH COURT. 
CRIMINAL MISCELLANEOUS Oase No. 58 
oF 1925. 

March 3, 1925. 
Present:—Justice Sir Henry Scott- 
Smith, Kr. 

EMPEROR— APPLICANT 


VETSUS 
GHULAM MOHAMMAD AND OTHERS—. 


: ACCUSED. 
Criminal Procedure Code (Act V of 1898), ss. 497, 


-498—Bail—Policy of law. 


The policy of the law is to allow bail in case of 
under-trial prisoners rather than to refuse it. 

It isno ground for refusing bail that to grant it 
would prejudice the case. 


Mr. Petman, for the Accused. 

ORDER.—I have-seen the record and 
do not consider that the case is ofsuch a 
serious nature that bail should be refused. 
The only reason given by the Magistrate 
for refusing bail is that to grant it would 
be prejudicing the case. This is not cor- 
rect. The present policy of the law is to 
allow the bail in the case of under trial 
prisoners rather than to refuse it. 

Accused may be released on bail with 
one surety each in Rs. 500. 

Z, E. Order accordingly, 
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ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 647 oF 1925. 
` November 18, 1925. 
Present:—Mr. Justice Daniels. 
EMPEROR— PROSECUTOR 
VETSUS 
Musammat KESAR—Acctsep— 
OPPOSITE Party. 

Criminal Procedure Code (Act V of 1898), s. 562— 
Penal Code (Act XLV of 1860), s. 8309—Attempt to com- 
mit suicide—Release on security—Revision—Order, 
whether can be set aside. 

Section 562 (3), Or. P. ©., empowers the High Court 
in the exercise of its powers of revision to set aside 
an order under s. 562 and substitute a sentence of 
imprisonment. : 

An attempt to commit suicide should not be treated 
lightly. : KA 

Criminal reference made by the District 
Magistrate, Jhansi, dated the 14th of Octo- 
per 1925. 


REFERRING ORDER.—In the case 
of Emperor v. Musammat Kesar, under 
s. 809 of the Indian Penal Code, the Magis- 
trate convicting the accused has dealt with 
the case under the provisions of s. 562, Cr. 
P. 0., and taken security from her for her 
appearance if called on within one year. 

It is proved that the accused jumped into 
a well merely in consequence of a quarrel 
with a woman neighbour in which abuse 
only was exchanged. The Magistrate consi- 
ders that her object was to cast ignominy on 
the person she had quarrelled with. 

“ I consider that no adequate punishment 
has been awarded and that the law has not 
been vindicated. 

There is an increasing tendency among 
Magistrates to avoid punishing attempts of 
suicide. The law is clear butit is rapidly 
becoming adead letter. If s. 309 is to be 
retained it must be enforced, and I feel that 
ifit is to be enforced a pronouncement is 
required from higher authority than mine. 

I, therefore, refer this case to the Hon'ble 
High Court for orders. I have selected it 
for reference because there can be no plea 
for the accused that she acted in desperation 
induced by suffering or shame. 

The Magistrate will make such representa- 
tion in support of his judgment as he may 
wish. 

Dr. N. C. Vaish, for the Opposite Party. 

JUDGMENT.—For the reasons given 
by the District Magistrate I accept this Re- 
ference and substitute a sentence of fourteen 
days simple imprisonment for the order 
under s. 562 of the Cr. P. C. passed by the 
Court below. Dr. Vaish for the applicant 
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has referred me to a ruling of the year 1914, 
Emperor v. Ghasite (1), in which it was held 
that the only procedure open to the High 
Court in such a case was to order a re-trial. 
The law has since been amended, ands. 562, 
sub-s (3), empowers the High Court in the 
exercise of its powers of revision to set 
aside an order under s, 962 and substitute a 
sentence of imprisonment. 

Z. K. Reference accepted, 


(1) 26 Ind. Cas. 635; 37 A. 31; 12 A. L. J. 1244; 16 
Cr. L. J. 48. 


ALLAHABAD HIGH COURT, 
CRIMINAL Rererence No. 540 or 1925, 
December 1, 1925. 

Present :—Mr. Justice Sulaiman. 
KALAP NATH—ACCUSED—APPLICANT 
VETSUS 
EMPEROR— Oppostre PARTY, 

Police Act (V of 1861), s. 84 (4)—Supplying water 
to public and receiving tips— Water, whether “exposed 
for sale.” 

A person who sets up a chauki (wooden board) with 
an earthen jar filled with water on a public place and 
supplies water to all those who want it, cannot be 
said to expose the water for sale within s. 34 (4) of 
the Police Act, merely because sometimes some of 
the persons who take water do voluntarily give tips 
to him. 

The expression “exposes for sale” in s. 34 (4), Police 
Act, implies that every person who takes any quantity 
of the thing exposed has to pay for it. 


Criminal reference made by the Sessions 
Judge, Benares, dated the 27th July 1925, 

REFERRING ORDER.—The appli- 
cant, Kalap Nath, has been convicted by a 
Magistrate, First Class of Benares, under 
s. 34, cl. (4) of Act V of 1861 and sentenced to 
afine of Re. 1 or in default to undergo one 
day's ‘simple imprisonment till the rising 
of the Court. The case was tried summarily 
by the Magistrate. The applicant has come 
in a revision challenging the propriety of 
the conviction both on facts and law. 

The accused was charged and convicted 
under s. 34 (4) of Act V of 1861. This sec- 
tion provides that any person who commits 
any of the offences mentioned thereafter to 
the obstruction, inconvenience and annoy- 
ance, risk, danger or damage of the residence 
or of the passengers is punishable under 
thatsection. In cl, (4) of the Act is mention- 
ed as “any person who exposes any goods 
for sale”. In the present case it was alleged 
that the accused had kept a chauki with an 
earthen jar over it and was supplying 
water to those who wanted it, and that it 
was on the public road, On the side of the 
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prosecution, was examined one Muhammad 
Hafiz, Head Constable, who took the accused. 
to the thana. In-his evidence he did not 
mention that the water was being supplied 
for price paid. There was no other evidence 
to show that the water was exposed for sale 
and unless this fact was proved the accused 
could not be convicted. The Trying Magis- 
trate has come to an erroneous finding on 
this point and his reasonings are peculiar 
and illogical. One of the accused's witnesses 
Baijnath Prasad Vyas, happened to state, 
“sometimes Brahmans who’ supply water 
get some alms”. The Trying Magistrate 
referring to this portion of the evidence 
jumped to this conclusion “Brahmans 
supplying water at pausara get alms”. 
Later on he remarked in the judgment “his 

‘statement that pausarawalas get alms is 
true. Therefore though the water over the 
chauki was not technically exposed for sale 
the idea is that alms should be given in 
return for the drink which amounts to much 
the same thing”. Iam unable to follow. the 
logic of the reasoning as it cannot be said. 
by any stretch of language that the water 
was exposed there for sale. The witness 
had made a general statement that some- 
times Brahmans who supply water get some 
alms which does not mean that the appli- 
cant was selling water. It was proved that 
he was employed by a lady to supply water 
during the hot month of May which is 
usually done by Hindus who consider it a 
maritorious act to supply water to those 
who require it. The water is never sold. 
If the man who supplies the water happens 
to be a Brahman it is quite possible 
that some of those who drink water may 
sometimes give him something as alms. 
But that fact alone would not convert the 
free supply of water into one for sale. It.is 
also very doubtful 'whether the pausara was 
installed on a public road and there is 
nothing to refute the defence evidence that 
it did not obstruct the way of the passers- 
by and that the pausara was adjacent to a 
well atthe place where it had been main- 
tained during the previous years. Even if 
the pausara was kept on the public way the 
accused could not be convicted of an offence 
under s. 34, cl. (4) of the Police Act unless it 
was proved that the water was exposed for 
sale. Hemay be guilty of an offence under 
some other Act but not under s. 34 of the 
Police Act. There is absolutely no evidence 
that the water was exposéd for sale and 
the finding of the lower Court is entirely 
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erroneous. The conviction of the applicant 
was improper and although the matter is 
trifling but I think in the ends of justice 
the conviction should be quashed. 
Orper.—Under s. 438 of thei Cr. P. ©. 
I report the case for the orders of the 
Hon'ble High Court with the recommenda- 
tion that the conviction may be set aside. 
The record will be submitted to the Hon'ble 
High Court with. such explanation as the 


‘Trying Magistrate may like to offer. 


Mr. P. L. Banerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—This is a Reference by 
the Sessions Judge of Benares recommend- 
ing that the conviction and the sentence 
passed on the accused under s. 34 (4) of Act 
V of 1861 should be set aside. The ac- 
cused is apparently a servant of some lady 
who deputed him to supply water to‘all who 
wanted it ata public place. He set up a 
chauki (wooden board). with an earthen jar 
filled with water over it and supplied water 
to all those who wanted it. According to 
the order of the Judge it is not clear 
whether this board was set up on a public 
way nor is it clear whether it obstructed the 
way ofthe passer-by. But it is not disputed 
that it was set upon a public open space. 
Although sometimes some of the persons 
who took water did voluntarily give tips, it 
is dificult to say that water was actually 
exposed for sale within the meaning of 
sub-cl. (4) of the section. The expression: 
‘exposes for sale’ implies that every person 
who takes any quantity of it has to pay- for 
it. - This obviously is. not what used to 
happen. The witnesses have merely stated 
that ‘sometimes Brahmans who supply 
water get some alms’. This does not show 
that the water which is supplied is exposed 
for sale. All that I haveto decide in this 
case is whether an offence under s. 34 (4) 
was committed. In holding that no such 
offence was committed, am by no means 
suggesting that the accused was not guilty 
of any other offence under some other Act, 
nor am I suggesting that he was in any way 
justified in occupying a part of the public 
ground in the way he did. I accordingly 
accept the Reference and setting aside the 
conviction and sentence passed on the 
accused acquit him of the offence with 
which he was charged. [ direct that the 
fine, if paid be refunded. 

N, H. Reference accepted. 


$ 
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CALCUTTA HIGH COURT. 
APFBAL FROM APPELLATE Decken No. 107 
oF 1923. 
June 24, 1925. 
Present :—Mr. Justice Cuming and 
- Mr. Justice Chakravarti. 
BASHIRULLA BHUIYA AND OTHERS— 
PLAINTIFFs—APPELLANTS 
Versus 
MEAJAN AND oTHERS—DEFENDANTS— 
RESPONDENTS. | 
Contract Act (IX of 1872), ss. 16, 74—-Landlord and 
tenant—Kabuliyat—Interest, high rate of—Undue 
influence—Penalty. 
In the absence of any evidence that at the time when 
a kabuliyat was executed, the landlord exercised undue 
influence over the tenant and that the latter was not a 
free agent, the landlord is entitled to recover interest on 
arrears of rent at the rate stipulated in the kabuliyat. 


Appeal against a decree of the District 
Judge, Noakhali, dated the 19th of June 
1922, affirming that of the Munsif, First 
Court at Lakshmipore, dated the 24th of 
June 1920. 

Babu Nagendra Nath Chaudhury, for 
the Appellants. . : 4 
_ Babus Hem Kumar Bose and Biraj 
Mohan Majumdar, for the Respondents, 


JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiffs sued the 
defendants for recovery of arrears of rent 
and cesses alleged to be due for the years 
1323, to 1325 for a certain howlu jama 
atan' annual rent of Rs. 9-9-0 with interest 
at the rate of 75 per cent. per annum under 
a registered kabuliyat dated the 1290 B. S. 
corresponding to 1884. 

The Court of first instance decreed that 
plaintifis’ suit as against defendants Nôs. 3 


and*‘6 on contest and ex parte against the - 


other defendants at the rate of Rs, 9-9-0 per 
annum inclusive of cesses with damages at 
the rate of Rs. 25 per cent. He did not 
allow interest at the rate of Rs. 75 per cent. 
per annum as claimed by the plaintiffs. The 
plaintiffs appealed to the District Court. 
That Court held that cesses were included 
in the rent, and it further held that the 
plaintiffs were not entitled to interest at the 
rate of Rs. 75 per cent. per annum on the 
ground that the stipulation to pay interest 
at the rate of Rs. 75 per cent. per annum was 
entered in the kabuliyat as a threat to 
ensure punctual realization of the rent and 
on this ground he dismissed the appeal. 
The plaintiffs have appealed to this Court 
on the question of interest. They contend 
that they are entitled to the interest at the 
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kabuliyat rate, that unless the defendants 
can show that the parties did not contract. 
on equal terms or that one party was in a 
position to exercisé undue influence over 
the other and took unfair advantage of the 
other they are entitled to the interest at the 
kabuliyat rate. 

I think the appellants are entitled to 
succeed. Noattempt has been made by 
the defendants to prove that at the time 
when the ccntract was entered into the 
plaintiffs were in a position to dominate 
the defendants and to exercise undue 
influence over them to induce them to enter 
into the contract, and that the defendants 
were not free agents in entering into the 
contract. The defendants having. failed to 
prove this the plaintiffs are clearly entitled 
tothe interest at the rate stated in the 
kabuliyat. 

The appeal is, therefore, decreed and the 
decree of the lower Appellate Court is 
modified to this extent that the plaintiffs 
are entitled to interest at the rate of Rs. 75 
per cent. per annum down to the date of the 
institution of the suit in the place of the, 
damages atthe rate of Rs. 25 per cent. as 
allowed by the lower Appellate Court. 

The appellants are entitled to the costs 
of this appeal and the pruportionate costs 
in the two lower Courts. 

Chakravarti, J.—I agree. 


Z. K. Appeal allowed: 
Decree modified, 


MADRAS HIGH COURT. 
APPRaL AGAINST ORDER No. 338 oF 1923, 
September 30, 1924. 
Present:—Mr. Justice Ramesam and 
Mr. Justice Jackson. 
TADEPALLI SUBBA RAO— 
Derenpant No, 1—ApPELLANT 


versus 
MOTAMARI LAKSHMINARAYANA 
AND ANOTHER—PLAINTIFFS— RESPONDENTS, 
Execution of decree—Mortgage-decree—Sale of proa 
perties, order of—Mortgagee, right of. . x 
A mortgagee decree-holder is entitled to bring the 
mortgaged properties to sale in execution of his decree 
in any order he chooses whatever his motives may be. 
Jt is inimaterial to his rights that the mortgagor had 
since the mortgage sold one of the mortgaged pros 
perties to some third person, y 


594 
Appeal against an order of the District 


Court,” Kistna, at Masulipatam, in E. P. 
No. 24 of 1923, in O. S. No. 21 of 1921, on. 


the file of the Court’of the Subordinate 
Judge, Masulipatam. , 
FACTS.—The plaintiff, a mortgagee 
decree-holder, applied by petition for exe- 
cution of his decree and prayed that a 
‘proclamation for sale may be issued in res- 
pect of the mortgaged immoveable proper- 
ties under O. XXI, r. 66, C. P. C., and that 
they should be sold in a particular order 
and the amount collected and påid to the 
plaintiff. Objection was raised for the 
judgment-debtor that the first item which 
he had sold away ought to be sold first; 
but the Court directed thesale of the 
properties in the order in which decree- 
holder desired. The judgment-debtor ap- 


pealed. h 
one P. Somasundaram, for. the Appel- 
ant. 4 

Messrs. T. Ramachandra Row and S, 


Subramanya Sastri, for the Respondents. 
JUDGMENT.—Assuming an appeal 
lies which is doubtful, we cannot interfere 


‘ with the order of the. Court below. The. 


mortgagee is entitled to bring the proper- 
ties to sale in any order he chooses. We 
cannot scrutinise his motives and even on 
the allegation of the appellant, there is 
nothing improper in those motives. The 
mortgagee cannot be ina worse position 
as to his rights because one of the mort- 
gagor’s properties has been purchased by 
some other person. The appeal is dismiss- 


ed with costs of first respondent. 


tv. N.V. 


N. H. Appeal dismissed, 


eed 


MADRAS HIGH COURT. 
Seconp. CIVIL APPEAL No. 51 oF 1923. 
September 4, 1925. 
Present:—Mr. Justice Odgers. 


GONNABATHULA THAMMAYYA, BEING: 


MINOR BY HIS NATURAL FATHER AND NEXT 
TRIEND GONNABATHULA AUDEYYA 
— PLAINTIFF— APPELLANT. 
versus 
GONNABATHULA CHINNAYYA 
AND OTHERS—DEFENDANTS— RESPONDENTS. 

Evidence—Inadmissible evidence, whether can be 
admitted by consent of parties—Proof, mode of— 
Waiver. 


@ONNABATHULA THAMMAYYA V. GONNABATIULA CHINNAYYA: 


2 

(D3 i 0. 1996) | 
‘The consent of parties cannot makea piece of 
evidence relevant and admissible, which is not rele- 
vant and admissible , under the provisions of the 
Evidence Act. [p.595, col. 2.] 

It is open, however, to the parties to waive the 
benefit of those provisions of the Evidence Act which 
lay down the mode of proof of a document or state- 
ment, which, if proved, would be relevant. [ibid.] 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Vizagapatam, in A. S. No. 96 of 1922, (A. S. 
No. 335 of 1921, on the file of the District 
Court, preferred against that of the Court of 
the District Munsif, Yellamanchilli, in 
O. S. No. 131 of 1920. 

Mr. B. Somayya, for-the Appellant. 

Mr. V. Govindarajachari, for the Respond- 
ents. 

JUDGMENT.—The question in this 
suit was whether the plaintiff had been 
adopted by one Chinnayya before ‘his death 
in September 1918. The District Munsif 
came tothe conclusion on the evidence before 
him that the plaintiff was so adopted. On 
appeal to the Subordinate Judge, the Sub- 
ordinate Judge came to a different con- 
clusion on the evidence. It is contended 
in second appeal that the conclusion which 
the Subordinate Judge came to was 
influenced by the reception in evidence of 
Ex. A and Ex, II These were attempt- 
ed to be put in before the learned District 
Munsif but were rejected. Therefore, ap- 
plication was made to the Subordinate 
Judge to admit these. Exhibit Ais a 
public copy of the deposition of P. W. No. 
3 (4th defendant herein) before the Revenue 
Inspector. The request to admit this Ex. 
A was made by the respondent, and on that 
application the learned Subordinate Judge 
makes this note: . : 

* P.L. N., who argues the case for the 
appellant's learned Vakil, has no objection, 
to have the document marked. Mark this.as ' 
an exhibit on the plaintiff’s side A.” 


As to Ex. I this is a statement made by 
the natural father of the adopted boy and 
the Judge's note on the petition to admit 
that is: 

“ There is no objection to the statement 
madé by the natural father”. 


The question I have to consider is whether 
the consent or want of objection by which 
Exs. A and II, were admitted in evidence by 
the Subordinate Judge is valid or whether 
as contended for by Mr. Somayya for the 
appellant the documents would naturally 
become evidence if and when they were 
put.to the witness either to corroborate or 
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contradict them. In other words, is. the 
consent to the reception of these matters 
. Simply a waiver of formal proof or does it 

go to theroot of the matter and is it an 

attempt to make evidence of what is really 
“ not evidence under the provisions of the 

Evidence Act? I may at oncesay that Ex A 

is sought to be put in unders. 157 and Er. 

II, under s. 145. Several cases have been 

quoted, for instance “Bhavamma v. Ram- 

amma (1). By s. 145 of the Indian Evidence 

‘Act, the credit of a witness maybe impeach- 

ed by proof of his former inconsistent 
_ Statements, and before a witness can be 

impeached he must be given an opportunity 
of making any explanation which is open 
to him, And further in Bal Gangadhar 

Tilak v. Shri Shriniwas Pandit (2) docu- 

ments had been used for the purpose of 

contradicting witnesses without calling their 
attention to the portion of the documents so 
“used,” These depositions in a criminal case 
were imported in bulk into a civil enquiry 
as to a question of adoption. Their Lord- 
ships of the Privy Council held that there 
were no circumstances in that case to bring 
the matter within the purview of s. 33 of 
the Evidencé Act, nor any warrant for 
using the documents for the purpose of 
either contradicting or discounting the 
evidence of the witnesses given in the suit. 

There is no question there of any consent 

or waiver of objection. On the other hand 

ina Full Bench case in this Court Jainab 

Bibi Saheba v. Hyderally Saheb (3), it was 

held that the evidence recorded in a previous 

proceeding between the same parties may 
be made admissible in a subsequent pro- 
ceedings by their consent. Coutts ‘Trotter, 

J., there said :—" It is clear that in this 

country neither an omission by an Advocate 

to objectto the giving of irrélevant and 
inadmissible evidence, nor the failure of the 
tribunal to exclude it of its own motion, 
will validate a decree based on material 
which the Evidence Act declares to be 
inherently and in substance irrelevant to 
the issue. A wholly different question 
arises where the objection is not as to the 
nature and quality of the evidence in itself, 


(i) 78 Ind. Cas. 176; 19 L. W. 205; (1994) M. W.N. 
270: 34 M. L. T. 555; (1994) A. I. R. (ML) 537. 

(2)29 Ind. Cas. 639; 39 B. 4I at p. 461; 13A. L. J. 
570; 19 0. W. N. 729; 17 Bom. L. R. 527; 220. D. J. 
1; 29 M. L. J. 34; 18 M. L. T. 1; (1915) M. W. N. 484; 
2L. W.611;42 1. A. 135 (P. C). 

(3) 56 Ind. Cas. 957; 43 M. 609; 38M. L. J. 532; 28 
M. L. T. 23; (1920) M. W. N. 360; 12 L. W. 64, 
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but merely as to the mode of proof put 
forward”. 

And the learned Judge holds that ‘consent 
can cure what would otherwise be a defec- 
tive method of letting in evidence in its 
substance and context relevant and germane 
to the issues”. 

am of opinion that this is what has 
happened in the present case, namely, that 
there has been consent or waiver of objec- 
tion to the mode in which these statements 
which are admittedly relevant under the 
Evidence Act should be admitted to the 
record. An earlier case in Inugunti Prakasa 
Rajaningaru v. Yeranki Venkata Rao (4) 
isto the same effect. There the learned . 
Judge says :— 

“The facts admitted in evidence being 
themselvés relevant, the provisions of law 
intended to test the credibility of witnesses 
or to enable the Trying Judge to make the 
test himself are not of such an important 
character that parties cannot waive the 
benefit of those provisions”. 

I am, therefore, of opinion that the learn- 
ed Subordinate Judge was justified in 
receiving these oral statements Exs. A and 
II, and in estimating the oral statements 
made by the witnesses in the light of the 
statements made by them in these docu- 
ments. 

The second appeal must,” therefore, be 
dismissed with costs. 

vV. N. V. 

Z. K. Appeal dismissed. 


(4) 21 Ind. Cas. 319; 38 M. 160; 25 M. L. J. 360° 
(1913) M. W. N. 800. ; 


pana 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND APPEAL No, 640 
oF 1925. 

October 27, 1925. 

Present:—Mr. Justice Campbell, 
MUNSHI RAM—DeEFEnDANT—APPELLANT 
versus 
BHAGWAN DAS, PROPRIETOR oF THE 
Firu THAKUR DAS-NATHU MAL— 
PLAIntiFF, KUNJ BEHARI LAL AND 
AN OTHER—D EFENDANTS-—RESPON DENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 8&— 
Principal and agent-—Suit by agent for re-imbursea 
ament—Limitation. 

A suit by a commission agent for re-imbursemené 
of losses paid on behalf of his principal is governed 
by Art. 83 of Sch. I to the Limitation ct, and limita. 
tion in respect of each item begins to run from thg 
date of damnification. [p. 596, col. 2; p. 497, col 1) 


. 596 
Miscellaneous second appeal from an 
order of the Additional District Judge, 
Hoshiarpur, dated the 8th December 1924, 
reversing that of the Subordinate Judge, 
Second Class, Hoshiarpur, dated the 4th 
February 1924. ' 

Lala Fakir Chand, for the Appellant. 

Diwan Mehr Chand, for the Plaintiff- 
Respondents. 

JUDGMENT.—This was a suit to 
recover the losses alleged by the plaintiffs 
to have been sustained by them in certain 
dealings in lac which they undertook as 
commission agents on behalf of the defend- 
ants. The first Court held that the suit 
came within the scope of Art. 83 of the 
Indian Limitation Act and that the plaint- 
iffs had failed to prove that it was within 
time. On appeal the learned Additional 
Judge held that Art. 64 was the Article 
applicable and that the suit was within 
time, since by Punjab Act I of 1904 the 
period of limitation under that Article was 
enlarged to six years. 

_ One of the defendants challenges this 
finding in second appeal. 

The plaintiffs made on behalf of the 
defendants two purchases, each of 100 
maunds of lac, in Mirzapur, one in August 
and the other in September, 1916. Delivery 
wasto be onthe 15th October 1916. On 
that date an entry was made in the plaint- 
ifs account book by which the defendants 
acknowledged a balance of Rs. 2,550 against 
them and agreed to re-pay it with interest at 
8 annas per cent, per mensem. The plaintiff 
set forth this in his plaint describing the 
account as “ Hisab yaddasht zabani mutabig 
kharid-o-farokht” and stated that on the 
one contract a loss of Rs. 1,875 had been 
estimated and on the other a loss of 
Rs. 1,450. To these sums Rs. 225 commis- 
sion was added and the total came to 
Rs. 3,550. From this were deducted two 
payments of Rs, 500 each made in advance 
by the defendants and thus the balance 
against them was Rs. 2,550. The plaint 
went on to set forth other and subsequent 
accounts which ignored the balance of 
Rs. 2,550 and commenved afresh with the 
charge of Rs, 3,550 against the defendants, 

They were debited further with Rs. 2-5 
- ‘miscellaneous charges for telegrams. etc, 
Rs. 713-79, described as the actual loss 
subsequently ascertained as having been 
incurred on one of the contracts, and an 
extra charge of Rs 71-8 for commission on 
the other contract. On the other side the 
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defendants were given credit for Rs. 1,000 
(the two advance payments of Rs. 500 each), 
for Rs. 492-8 representing a subsequent 
advance payment for yet another transac- 
tion which had not materialized, and for 
Rs. 1,875 which had been the estimated loss 
calculated on the 15th October 1916 of the 
transaction on which the actual loss was 
afterwards found to Rs. 713-7-9 only. The 
plaintiffs in due course produced their 
books showing these accounts set forthas 
described after the signed balance. The 
learned Additional Judge observed that the 
plaint had been unhappily worded but that, 
in his opinion, the claim was not one bya 
commission agent for the re-imbursement of 
losses paid on behalf of his principal but a 
suit on accounts stated in writing signed 
by the defendants, that is to say, the 
account balanced-on the 15th October 1916. 
The subsequent accounts he regarded mere- 
ly as certain sums credited later in good’ 
faith by the plaintiffs thinking that the 
defendants were entitled to them. He held 


‘that from the 15th October 1916 the risk 


on the two contracts had become that of 
the plaintiff, and that the defendants 
could not have been called upon to pay 
more than Rs. 2,550 if the losses had been 
found later on to exceed that sum. 

A flaw in this view is that the plainte 
iff actually claimed Rs. 71-8 as commission 
in addition to the commission item of 
Rs. 225 included in the balance. In my 
opinion the claim made in the plaint was 
not based on the balance at all, but men- 
tion of the balance was only designed. to 
meet a possible plea that the transactions 
were mere gambling transactions and the 
claim was made on other and subsequent 
figures which superseded and ignored the 
balance altogether. 

The suit was not one for money payable 
on accounts stated between the parties 
instituted within six years of the date on . 
which the accounts were stated in writing 
signed by the defendants. 

I hold the decision of the first Court to 
have been right, that Art. 83 governed the 
suit. This decision is supported by Manghi 
Ram v. Firm of Saran Das-Maman 
Chand (1) and by other subsequent rulings. 
It has been urged by the learned Counsel 
for the respondents that in any case under 
Art. 83 the suit would be in time in respect 
of the claim for Rs, 718-7-9 but all that. 


(1) 26 Ind, Oas. 415; 23 P, R. 1915; 35 P. W. R. 1915; 
100 P, L, R, 1915. i 
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appears regarding this is a statement by 
the plaintiff that the amount was debited 
against the defendants in his books on the 
3lst July 1919. There is no evidence of 
when the plaintiff actually had to pay it 
and I agree with the first Oourt that the 
plaintiff has failed to prove the date of 
damnification in respect of any of his claim: 

I, therefore, accept the appeal and dis- 
miss the suit with costs throughout, 

Z. K. Appeal accepted. 


—— 


MADRAS HIGH COURT. 
APPBAL AGAINST ORDER No. 415 or 1922. 
October 6, 1925. 
Present:—Mr. Justice Devadoss and 

; Mr. Justice Waller. 
MUHAMMAD MOHIDEEN MARACAYAR 
—APPELLANT 
| versus | 
RAMANADHAN CHETTIAR AND ANOTHER 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
90—Execution of decree—Property sold as belonging to 
„ judgment-debtor—Previous sale by judgment-debtor— 
Application by judgment-debtor to set aside auction-sale, 
maintainability of. 

Where, in execution of a decree, certain property is 
sold as belonging to the‘judgment-debtor, the latter is 
entitled to maintain an application to set aside the 
sale on the ground of material irregularity in the 
publication and conduct of the sale, and the appli- 
cation cannot be thrown out on the ground that the 
judgment-debtor had prior to the date of the auction 
sold the property to a third person and had thus 
ceased to have an interest in the property. 


Appeal against an order of the Court of 
the Subordinate Judge, Mayavaram, in E. 
A. No, 210 of 1922, dated the22nd August 
1922, in O. S. No. 4 of 1921, on the file of the 
Court of the Subordinate Judge, Nega- 
patam. f 

Mr. K. Rajah Iyer, for the Appellant. 

Mr. A. Krishnaswamy Iyer, for the Re- 
spondents, 

JUDGMENT.—This is an appeal 
against the order of the Subordinate Judge 
of Mayavaram dismissing the appellant’s 
petition for setting aside a sale under 
0O. XXI, r. 90. The Subordinate Judge dis- 
missed the application on the ground that 
the judgment-debtor had no interest in the 
properties, he having sold them to Velu 
Pillai before the date of auction sale. The 
properties were sold as those belonging to 
the appellant, Ifthe properties did not 
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belong to him, the decree-holder could 
not have brought them to sale in execution: 
of his decree and the Court could not 
have sold the properties as those belong- 
ing to the appellant. It cannot, therefore, 
be said that, when he applies underr. 90 
of O. XXI to have the sale set aside on 
the ground of irregularity in publishing 
and conducting the sale, his interests are 
not affected. Rule 90: is wide in its terms. 
It says “the decree-holder or any person. 


entitled to share in a rateable distribution : 


of assets, or whose interests are affected 
by the sale, may apply to the Court to set 
aside thesale on the ground of a material 
irregularity or fraud in publishing or 
conducting it.” Here the property was sold 
as the property of the appellant and we 
fail to see how they ceased to be his pro- 
perties before the dute of sale. If he had 
any interest at the time when the properties 
were sold, it cannot be said that his in- 
terest in them had ceased by virtue of thesale 
which would prevent his applying r. 90.- 
We think the order is bad in law and we set 
it aside and direct the Subordinate Judge 
to restore the application to file and dis- 
pose of it on the merits. Costs of the 
appeal will be provided for by the lower 
Court when it .disposes of the applica- 
tion. 

vV. N. V. 

Z. K, 


Appeal allowed, ; 


LAHORE HIGH COURT. 
Seconp Orvin APPEAL No. 2647 or 1924, 
December 1, 1925. 
Present:—Mr. Justice Campbell. 

Rao Sahib Chaudri NAND RAM AND 
ANOTHBR-—DEFENDANTS—APPELLANTS 
versus 
ISHAR AND oTHERS—PLAINTIFFS— 
RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), ss. 50,77 (8) 
(g), (i)—Limitation Act (IX of 1908), s. 18—Landlord 
and tenant—Dispossession of tenant by landlord—Suit 
by tenant to recover possession—Jurisdiction of Civil 
and Revenue Courts—Fraud—Eztension of limita- 
tion. 

Sub-clauses (g) and (2) of 5. 77 (8) of the Punjab 
Tenancy Act cover all conceivable causes of litigation 
between 3 landlord and his tenant qua tenant, and an 
ex-tenant in that capacity, can look for no relief 
outside the Revenue Courts. : 

If a tenant, who has beén wrongfully dispossessed 
of his tenancy in the circumstances mentioned in 
s. 50 of the Punjab Tenancy Act, allows the period of 
one year prescribed by that section to expire without 
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bringing a suit in the. Revenue Court, he loses his 
remedy altogether, and by the combined operation of 
ss. 50 and 77 (3) ig) is debarred from bringing a suit 
for recovery of possession or for compensation or for 
both in a Civil Court. 

Ina suit by a tenant to recover possession of his 
holding from which he has been dispossessed by the 
landlord, it is not any alleged fraud by which dis- 
possession was carried out by the landlord which is 
pertinent for the purposes of s. 18 of the Limitation 
Act, but the fraud by which the plaintiff has been kept 
from the knowledge of his right to institute a suit. 

Second appeal from a decree of the Dis- 
trict J udge, Hissar, dated the 30th June 1924, 
affirming that'of the Munsif, First Class, 
Hissar, dated the Ist August 1924. 

Mr, Shamair Chand, for the Appellants. 


Pandit Nanak Chand, for the Respondents. 


JUDGMENT.—The plaintiffs in this 
suit alleged themselves to be occupancy 
tenants of certain land and the defendants 
to be the landlords. They sued for posses- 

sion on the ground that in 1917 at a time 


when the plaintiffs had arranged for the ` 


eultivation of the occupancy tenancy by 
sub-tenants, the defendants landlords’ got 
a mutation sanctioned removing the plaint- 
iffs’ names from the record as occupancy 
tenants and thereby dispossessed them. 
The suit was for possession of the land 
comprised in the tenancy. : 

The defendants pleaded that the plaintiffs 
had lost their rights of occupancy by aban- 
donment. 

Both Courts below have concurred in 
decreeing the plaintiffs’ claim. In second 
appeal the objection is raised for the first 
time that the suit was cognizable by a 
Revenue Court and not by a Civil Court. 
- It is obvious that this is so. 

Thealleged dispossession took place on 
the 15th December 1917 and the suit was 
instituted on the llth January 1921. In a 
precisely similar case of Mahindar Singh v. 
Allah Ditta (1) it was held that cases of 
this nature are fully covered by the decision 
in the: Full Bench case of Akbar Hussain 
v. Karam Dad (2). In the judgment of 
Mr: Justice Shah Din in the ‘latter case it is 
laid down that if a tenant, who has been 
wrongfully dispossessed of his tenancy in 
the circumstances mentionedin s. 50 of the 
Punjab Tenancy Act, allows the period of 
one year prescribed by that section to 
expire without bringing a suit in the 
Revenue Court, he loses his remedy alto- 
gether, and by the combined operation of 


1) 78 Ind. Oas. 346; (1924) A. I. R. (L) 539. 
2) 48 Ind, Cas, 8; 90 P, R. 1918. 
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ss.50 and 77 (3) (g) is debarred from bringing - 
a suit for ‘recovery of possession or for 
compensation or for both in a Civil Court. 
This pronouncement was made after con- 
sidering the observations of Sir Meredith 
Plowden in the referring orderto P. R 

1891 [Kesar Singh v. Nihal Singh (3)], 
and it appears to me to be conclusive in 

respect of the present suit. In the same 

ease Akbar Hussain v. Karam Dad (2) it 
was rightly pointed out by Rossignol, J., 
that s. 77 (3) (g) and (i) appear to cover all 


_ conceivable causes of- litigation between 


a landlord and his tenant qua tenant, and 
that an ex-tenant, in that capacity, can look 
for no relief outside the Revenue Courts, 

In the present instance the. plaintiffs 
allege themselves to be tenants who have 
never abandoned their tenancy and the 
suit is not cognizable by a Civil Court. 

Ihave been asked to consider the facts 
that no previous objection to jurisdiction 
was raised and that fraud was alleged in the 
plaint in deciding whether an order should, 
be passed under s. 100 (3) of the Punjab 
Tenancy Act and the decree of the first 
Court ordered to be registered as that of 
an Assistant Collector. No specific allega- 
tion, however, is made. in the plaint of the 
particular fraud by which dispossession 
was concealed from the plaintiffs by the 


‘defendants, and for purposes of s. 18 of the 


Limitation Actit is not the alleged fraud 
by which dispossession was carried out 
which is pertinent, but thefraud by which 
the plaintifs have been kept from the 
knowledge of their right to institute a suit. 
As for the failure of the defendants to 
raise the question of jurisdiction before, 
it is not contended that this precludes me 
from going into this question in second. 
appeal, and in view of the rulings, of this 
Court cited above, to which I adhere, it 
would be vexatious to order otherwise than 
that the suit should be dismissed.’ I accept 
the appeal and dismiss the suit with coste 
throughout as being a suit which the lower: 


Z. K. 
| (8) 45 P. R. 1891. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 109 oF 1925 
AND 
Civit Revision Petirion No. 208 or 1925 
AND 
Crvin MISCELLANEOUS Petition No. 1170 
or 1925. 

April 3, 1925.. 
Present:—Sir Victor Murray Coutts- 
Trotter, Kt., Chief Justice, and Mr. Justice 
: . Wallace. 
CHOCKALINGAM PILLAI AND ANOTHER 
—Derenpants Nos, 2 AND 3—PETITIONERS— 
APPELUANTS 


versus : 
P. K. P.S PICHAPPA OHETTIAR— 
PLAINTITF—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VI, r. 17, 0. 
XL, r. 1—Suit to enforce agreement to execute simple 
mortgage—Receiver, whether can be appointed—Suit for 
specific performance of agreementto sell--Amendment 

‘of plaint to include prayer for possession, whether 
permissible. . 

In a suit for specific performance of an agreement 
to execute a simple mortgage, itis not competent to 
the Court to appoint a Receiver pending suit to take 
charge of the property in suit and thus do by way of 
receivership what it would not ba entitled to do even. 
by way of decree. 

It is open to the Court in a suit for specific per- 
formance of an agreement to sell immoveable property 
also to give a decree for possession. In sucha suit it 
is not an improper exercise of discretion for the Court 
to allow the plaint to be amended so as to include an 
express prayer for possession. 

Appeal against an order of the Court 
of the Additional «Subordinate Judge, 
Ramnad at Madura, in I. A. No. 42 of 1925, 
in O. 8. No. 39 of 1924 and petition, under 
s. 115 of Act V of 1908 ands. 107 of the 
Government of India Act, to revise an 
order of the Court of the Additional 
Subordinate ,Judge, Ramnad at- Madura, 


in I. A. No. 295 of 1924, in O. S. No. 39 of - 


1924, and petition praying that in the cir- 
cumstances stated in the affidavit filed 
therewith, the High Court will be pleased 
to issue an order directing stay, of all 
further proceedings by the Receiver ap- 
- pointed in O. S. No. 39 of 1924, on the file 
of the Court of the Additional Subordinate 
Judge, Ramnad at Madura, panding dis- 
posal of A. A. O. No. 109 of 1925, preferred 
to the High Court against an order of 
the said Court of the Additional Subordi- 
nate Judge, Ramnad at Madura, in I. A. 
“No. 42 of 1925, in O. S. No. 39 of 1924. 

Messrs. T. R. Ramachandra Iyer and K.S. 
Venkataramani, for the Appellants. 

Messrs. K. R. Venkatarama Iyer and 
Watrap S. Subramania Iyer, for the Re- 
spondents. 


OHOCKALINGAM PILLAI V, PICHAPPA OHETTIAR, 
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JUDGMENT.—This appeal is against 
the order of the Additional Subordinate 
Judge of Ramnad at Madura appointing a 
Receiver in respect of the schedule pro- 
perties in the suit which, according to the 
plaintiff's case, the defendants Nos. 1 to 
3 had contracted to sell to him, and of the B 
schedule properties in the plaint which, 
according to the plaintiff, the defendants 
Nos. 1 to 3 had agreed to mortgage to him 
by simple mortgage. The suit is a suit for 
specific performance inter alia of this con- 
tract to selland to execute a simple mort- 
gage. Mr. T. R. Ramachandrier for the 
appellant contends that at any rate so far. 
as the B schedule properties are concerned, 
it is not open to the lower Court to appoint 
a Receiver, the point being that the lower 
Court cannot by way of receivership do 
what it would not be entitled todo even 
by way of decree. Atthe highest, the plaint- 
iff is entitled if he succeeds only to a 
simple mortgage on these properties, and 
having obtained this simple mortgage he 
could not immediately sue for possession, 
He is not entitled on the simple mortgage 
to possession. The most he could do is to 
enforce a sale on foot of the mortgage. 
We think that this argument is sound and 
that the lower Court was not justified in 
appointing a Receiver so far as the B 
schedule properties are concerned. 

So far as the A schedule properties are 
concerned, Mr. T. R. Ramchandrier has 
also argued that the lower Court has exer- 
cised its discretion improperly in appoint- 
ing a Receiverin respect of properties of 
which the plaintiff, in the first instance at 
least, is only asking for specific perform- 
ance of sale and not for possession. Sub- 
sequently, however, the plaintiff was allow- 
ed to amend his plaint and put forward a 
prayer for possession of these properties 
also. A civil revision petition has been ' 
filed here against this amendment ‘of the 
plaint and we deal with this now. Various 
rulings of this Court have been quoted to 
us, as also Form 47 of the First Schedule to 
the C. P. C., which set out’ that it is open 
to the Court in a suit for specific perform- 
ance of sale, also to give a decree for 
possession. We are not, therefore, prepared 
to say that the lower Court exercised its 
discretion wrongly in permitting the 
amendment of the plaintand allowing the 
plaintiff to add a prayer for -possession of 
thé A schedule properties, That being so, 
the .plaintiff's prayer for possession will, 
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Stand, and in these circumstances we do 
not think we can say the lower Court exer- 
cised its discretion wrongly when it ap- 
pointed a Receiver in respect of those 
properties, a decree for possession of which 
the plaintiff would be entitled to if he 
succeeds. 

In these circumstances we dismiss ©. R. 
P. No. 208 of 1925, No order as to costs. 

As regards CO. M. A. No. 109 the lower 
Court's order is set aside so faras the B 
schedule properties are concerned and the 
Receiver,if he has taken over charge of 
these properties must be discharged of it. 
No order as to costs. 

vV. N. V. C, M. A. partly allowed. 

Z. K, C. R. P. dismissed, 


e 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 31 or 1925, 
November-19, 1925. 
Present:—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. : 
MUMTAZ ALI—PuainrirF—APPELLANT ` 

versus g 
ALLAH BANDA—DBEFENDANT— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 104 (9), O. 
XXIII, r. 3,0. XLIII, r. 1 (m), Sch. II, paras. 20, 
21-—Arbitration—Award—Decree on award—Appeal 
—Remand—Appeal, second, whether lies. 

During the pendency of a suit the plaintiff made 
what purported to be an application under para. 20 
of Sch. IJ, C.P. C., stating that the matter in suit 
had been referred to arbitration and that an award 
had been made and requesting that the award may be 
filed and a decree passed in accordance with it. 
Defendant filed objections denying any valid refer- 
ence to arbitration or the making of any valid award. 
The Court took evidence and decided that a valid 
reference ond a valid award had been made and 
passed a decree in terms of the award. On appeal 
the lower Appellate Court held that no award had 
been made and remanded the case to the first Court 
for trial ‘according to law. On second appeal by 
the plaintiff: r 

Held, (1) that the order of the Trial Court although 
in form a decree, must be treated as an order direct- 
ing that the award ‘be filed, and that as such it was 
open to appeal; | 

(2) that even if it was regarded as an order record- 
ing a compromise it was still an order open to 
appeal; 

(3) that the appeal preferred by the defendant to 
the lower Appellate Court must, therefore, be treated 
as an appeal from an order, with the result that no 
second appeal was competent. 

First appeal from an order of the Addi- 
tional Subordinate Judge, Meerut, dated 
the 3rd December 1924, 
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Mr. Haribans Sahai, for the Appellant, 

Mr. S. A. Haider, for the Respondent. 

JUDGMENT.—This purports to be a 
first appeal from order of remand. In the 
course of a pending suit, while a Commis- 
sioner was appointed by the Court to draw 
up a sketch plan, the parties are alleged to 
have agreed to refer their dispute to two 
arbitrators who went to the spot and made 
two marks on the land to indicate the line 
which should be drawn beyond which the . 
defendant's construction should not extend.. 
On the 22nd of April 1924 an application 
purporting to be one under Sch. II, r: 20 of 
the O. P. O., was filed by the plaintiff with 
a request that the alleged award made by 


- the arbitrators should be filed in Court. Ob- 


jections were filed on the 26th of April 
denying any valid reference to the arbitra- 
tors ar the making of any valid award. The 
Court of first instance took evidence and 
decided that a valid reference and a valid 
award had been made. But instead of 
passing first an order directing the award to: 
be filed and then passing a decree in terms 
of it it passed a composite order decree- 
ing the plaintiff's claim in terms of it, An 
appeal was preferred by the defendant to 
the lower Appellate Court purporting to be 
an appeal from the decree so passed by the 
learned Munsif. There is no reference in 
the judgment of the lower Appellate Court 
that the respondent’s Vakil took the objec- 
tion that no appeal lay to it. The lower 
Appellate Court came to the conclusion that . 
the arbitrators had not made any award. 
It accordingly remanded the case to the 
Court below for trial according to law. 

There can be no doubt that no appeal 
lies from a decree which is passed in terms 
of an award except in so far as it is at 
variance with the award. In this case 
there was a composite order passed by the 
Munsif and it is impossible to hold that the 
defendant was not entitled to any relief. 
Even if the order of the first Court were 
taken to be an order recording a compromise 
an appeal would lie from that order. In 
our opinion this case is on all fours with the 
ruling in Jagat Pande v. Sarwan Pande 
(1). The appeal to the Court below must be 
treated ag an appeal from an order, with 
the result thatno second appeal lies to this 
Court. 

As there has been some confusion owing 
to the way in which the appeal was deserib- 


(1) 88 Ind. Cas. 76; 23 A. L. J. 440; L. R.6 A. 350 | | 


Civ.; (1925) A. L R. (AJ) 404; 47 A. 743, 


x 
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-edin the lower Appellate Court, we direct 
that the parties bear their own costs of this 
appeal.. E 
Z. K. Order -accordingly.. 
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CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DEOREES 
Nos. 1264 AND 1265 or 1923. 

: June 9, 1925. 
Present:—Justice Sir Ewart Greaves, 
Kr., and Mr, Justice B, B. Ghose. 
ADAM SARDAR AND orHerS—DEFENDANTS 

i —~APPELLANTS 
versus 
BISWESWAR DAS AND oTHERS— 
PLAINTIFFS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), 8. 105—Civil 
Procedure Code (Act V of 1908), O. XLI, r. 27— 
Landlord and tenant—Assessment of additional rent 
for additional .area—Memorandum of measurement, 
admissibility of—Appeal—Additional evidence, ad- 
mission of—Procedure. : 

In a proczeding under s. 105 of the Bengal Ten- 
ancy Act for assessment of additional rent for 
additional area, a document purporting to be a me- 
morandum of measurement, which bears no date and 
about which it is not shown under what circumstances 
it was prepared, cannot be admitted in evidence. 

An application. was put in before an Appellate 
Court asking that a document attached to the appli- 
cation should be admitted in evidence. The only 
order passed on the application was, “file with the 
record”: : ; 

Held, that the document was not properly admitted 
in evidėnco. 


Appeals against the decrees of the Special 
Judge, Jessore, dated the 19th of January 
1923, modifying those of the Assistant 
Settlement Officer, Magura, dated the 10th 
of June 1922. 

Babu Profulla Kamal Das, for the Appel- 
lants. : 

Mr. Sarat Chandra Basak (with him Babus 
Kanai Dhone Dutt and Sudhansu Sekhar 
Kar), for the Respondents. : 

JUDGMENT.—These two appeals are 
by thé defendants against the decisions of 
the Special Judge of Jessore modifying the 
decision of the Assistant Settlement Officer. 
The proceedings out of-which these appeals 
arise were proceedings unders. 105 of the 
Bengal Tenancy Act by the landlord for 
enhancement of rent under the provisions 
ofs. 52 of the Bengal Tenancy Act and 
also for the assessment of additional rent 
for additional area. The plaintiffs’ case 
under s. 92 failed but in the lower Appel- 
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late Court, the learned Judge has allowed 
additional rent for additional area and he 
has arrived at his conclusion by admitting 
in evidence a certain document, a memo- 
randum which is referred to in his judg- 
ment as showing the standard of measure- 
ment in Mahmudshahi Parganna. One 
ground of appeal by the defendants in these 
two appeals is that this memorandum 
should not have been admitted in evidence 
in the Appellate Court and the document 
is further attacked on the ground that there 


~ is nothing to show that the measurement 


stated in the memorandum was the measure- 
ment prevailing at the time the land was 
originally let out, that is, in the years 1866 
and 1898 and it is further objected that 
there is no evidence to show in what cir- 
cumstances the memorandum was prepared. 
We think this objection is well founded. 
The document has been produced before ug 
—or rathera certified copy thereof. It bears 
no date and there is nothing to show how 
and under what circumstances it was pre- 
pared. Some suggestion was: made on 
behalf of the respondents that it was pre- 
pared under the provisions of s. 92, sub- 
s. (3) of the Bengal Tenancy Act. There is 
nothing to show this and under the circum- 
stances, we do not think that the document 
should have been admitted in evidence. It 
is suggested, however, that three rent suits 
were tried together and, by consent, the 
evidence taken in one was to be treated as 
evidence in the other suits, and that by 
inadvertance this memorandum was only 
marked in the suit in which evidence was 
taken, but this is really a conjecture and 
is not founded on any certainty and we do 
not think that we should be justified in 
acting upon it. Moreover, it appears that 
the document was not properly admitted 
in evidence by the Appellate Court. The 
record shows that a petition was put into 
which the document was attached asking 
that it should be admitted in evidence and : 
that on this petition the only order which 
was made was “file-with the record,” 
Under the circumstances, it seems to us 
that the document was not properly admit- 
ted and. that the learned Judge should not 
have acted upon it. Moreover, even if it 
was admitted, for the reasons which I have 
already stated, it does not seem to us that 
it is a document’which could have been 
relied on having regard to the absence of 
any evidence of the circumstances under 
which it was prepared. 
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For these reasons, we think, that the appeals 
must succeed. We, accordingly, set aside 
the decrees of the lower Appellate Court and 
restore the judgment of-the learned Assist- 
ant Settlement Officer. The defendants- 
appellants will be entitled to their costs 
of this appeal and in the lower Appellate 


Court. Hearing-fee 3 gold mohurs in each 
case, 
Z. K. Appeals allowed. 


LAHORE HIGH COURT. 
Second CIVIL APPEAL No. 2354 or 1924. 
May 25, 1925. 

Present:—Mr. Justice Abdul Raoof. 
MUNICIPAL COMMITTEE, FEROZE- 
PORE OITY—Derenpant—APPELLANT 
Versus 
MILKHI RAM AND aNoTHER—PLAINTIFFS 
— RESPONDENTS. 

Appeal, second—Mala fides, whether question of fact 
Interference by High Court. 

A finding that a certain action of a Municipality 
was prompted by mala fides isa finding of fact, and 
cannot be questioned in second appeal. 

Second appeal from a decree of the 
District Judge, Ferozepore, dated the 15th 
June 1924, affirming that of the Junior Sub- 
ordinate Judge, Ferozepore, dated the 9th 
October 1923. 

Sheikh Niaz Muhammad, for the. Appel- 
` lant. 

Lala Jagan Nath Aggarwal, and Mr. 
Mukana Lal Puri, for the Respondents. 

JUDGMENT.—This appeal has arisen 
out of a suit for injunction against the 
Municipal Committee of the Ferozepur City 
restraining them from constructing a drain 
through the compound of the plaintiffs. It 
is an admitted fact that an alternative 
scheme for another drain prepared by a 
retired Engineer Sultan Singh, had been 
approved. The Municipal Committee by 
passing a certain resolution in spite of the 
report of competent authorities that the 
scheme prepared by Sultan Singh was most 
appropriate and less expensive approved the 
scheme prepared by one Muhammad Nawaz 
Khan. The objections raised by the plaintiffs 
were overruled as being barred by, time. 
Hence the present suit was instituted on 
the main ground that the Municipal Com- 
mittee had acted mala jide. The issue to 
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be decided in the case was whether the 
action of the Municipal Committee was 
mala fide and whether the plaintiffs are 
entitled to maintain the suit. Both the 
Courts below have concurrently found that 
the action of the Municipal Committee was 
mala fide. The lower Appellate Court, 
after examining all the relevant authorities 
on the question raised in the case and after 
considering the various resolutions passed 
by the Municipal Committee from time to 
time on the subject and after discussing 
the evidence on the record, recorded the 
following finding :— 

“This action-of the Municipality was 
tainted with mala fides. It was arbitrary, 
capricious, wanton, oppressive and un- 
reasonable.” . 

Mr. Jagan Nath, the learned Counsel 
for the respondent, has contended that this 
isa finding of fact which cannot be inter- 
fered with in second appeal. Mr. Niaz 
Muhammad, on the other hand, has contend- 
ed that these are conclusions drawn from 
the facts found and may be properly treat- 
ed as raising questions of fact. On the 
facts found by the lower Appellate Court: 
one can come to no other conclusion than - 
that arrived at by the Court below. In 
Abdul Samand v. Municipal Committee of 
Delhi (1) the learned Judges held that the 
finding as to bona fides :under circum- 
stances similar to those in the present case 
was afinding of fact. In my opinion there 
is no room for interference in second 
appeal. 

I, therefore, dismiss the appeal with 
costs, 

The preliminary objection which was 
raised before Mr. Justice Harrison was not 
pressed before me because it was frankly 
admitted by Mr. Jaggan Nath, the [aaa 
Counsel for the respondents that a resolu-' 
tion was passed authorising Muhammad 
Nawaz Khan to file the appeal. 

Z. K. Appeal dismissed. 


(1) 35 Ind. Cas. 377; 75 P. R. 1916; 140 P. L. R. 
1916; 154 P. W. R. 1916. 
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_ MADRAS HIGH COURT. 
APPEAL AGAINST OrpER No. 369 oF 1924. 
September 3, 1925. 
Present:—Mr. Justice Devadoss and 

Mr. Justice Waller. , 

M. A. R. R. M. P. MUTHU VEERAPPA 

CHETTIAR—Pstirionsr—Creviror— 
APPELLANT 
versus 

U. K. SVAGURUNATHA PILLAI— 

DEBTOR—-RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. 24—ITindu 
Law—Joint family—Debts incurred by father—Sons, 
whether can be adjudicated insolvents. 

In the case of a joint Hindu family, if the father 
incurs debts and dies, the other members of the 
family do not stand towards him in the relation of 
heirs; they only succeed to him and the debts are 
binding upon them. In such a case the other members 
are liable to be adjudicated insolvents in respect of 
the debts incurred by the father. 

Appeal against an order of the District 
Judge, Coimbatore, dated the 28th August 
1924, in Insolvency Petition No. 43 of 1924. 
i Mr. M. Patanjali Sastriar, for the Appel- 

ant. 

Messrs. T. R. Ramachandra Tyer and P. 
Balakrishna Menon, for the Respondent. 

JUDGMENT.—This is an appeal 
against the order of the District Judge of 
Coimbatore dismissing the appellant's ap- 
plication to adjudicate the respondent an 
insolvent. The learned Judge dismissed 
the application on the ground that the re- 
spondent should not be adjudicated in 
respect of his father’s debt, as there was no 
personal liability on the part of the respond- 
ent in respect of such debt. The petitioner 
inthis petition alleged that the respondent 
was pressed to pay the debt due to him and 
he requested the petitioner to give him time 
to collect the outstandings and pay him. 
Taking advantage of the time given to him, 
he made certain alienations in favour of 
certain creditors which the petitioner 
alleges to befraudulent preferences. There 
is nothing in the Insolvency Act which 
prevents the undivided members of a joint 
Hindu family from being 
insolvents in respect of debts due by the 
family. Each case would depend upon its 
circumstances. If the petitioner makes the 
necessary allegations and proves them, then 
the Court would be justified in adjudging 
the members of a joint family insolvents. 
In the case of a joint Hindu family, if the 
father incurs debts, and dies, the other 
members of the family do not stand in the 
relation of heirs; they only sueceed to him 
and the debts are binding upon them. It 


adjudicated ' 
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was laid down bya Bench of this Court 
in V. S. Rm. Chokalingam Chettiar v, Tiru- 
venkatasami, C. M. A. No. 47 of 1916 that 
the relation of creditor and debtor existed 
between the lender and the members of. a 
joint family in respect of debts incurred 
by the family. That being so, there was no 
reason why the lower Court should not 
have enquired into the matter,and disposed 
of the petition on the merits. We, therefore, . 
set aside the order and direct the District ` 
Judge to restore the petition to file and dis- 
pose of it according to the provisions s, 24 
of the Provincial Insolvency Act. Costs 
will abide the result. i 

Y. N. V. 

Z. K. 


Case remanded. 


OUDH CHIEF COURT. 
Seconp CIVIL APPEAL No. 524 or 1924. 
December 14, 1925. 
Present:—Mr. Justice Misra and 
Mr. Justice Ashworth. 

Tar BENGAL NORTH-WESTERN 
RAILWaAY—DEFENDANTS—APPELLANTS 
versus 
BANSI DHAR AND oTEERS—PLAINTIFFS— 
RESPONDENTS, | 

Carriage of yoods--Railway Company—Risk Note B 
—"Robbery from running train,” whether includes theft 
—"Wilful neglect,” meaning of—“Running train,” 
meaning of. 

The expression “robbery from a running train” in 
Risk Note B used in the transmission of packages on 
the Railway does not include theft or taking without 
force. It has its technical meaning assigned to it by 
the Penal Code. [p. 606, col. 1.] 

De Rothschild v. Royal Mail Steam Packet Company, 
(1852) 21 L. J. Ex. 273; 7 Ex. 734, 86 R. R. 813; 155 E. 
R. 1145 and Latham v. Rutley, (1823) 107 E. R. 290; 2 
B. & C. 20, referred to. 

East Indian Railway Company v. Fazal Elahi, 85 
Ind. Cas. 474; L. R. 6 A. 59 Civ.; (1925) A. I. R. (AJ) 
273: 47 A. 136, Hast Indian Railway Company Vv. 
Nathmal-Behari Lal, 39 Ind. Cas. 130; 39 A. 418; 15 
A. L. J. 321, G. I. P. Railway Co v. Firm Bhola 
Nath-Debi Das, 70 Ind. Cas. 854; 45 A. 56; (1923) 
A. 1. R. (A.)79 and Gopal Rai-Phul Chand v. G. I. P. 
Railway Co., 82 Ind. Cas. 313; 46 A. 837; (1924) A. L R. 
(AJ) 621; L. R. 5 A. 575 Oiv., not followed, 

“Wilful neglect’ as used in the Risk Note B may be 
taken to be the failure of a person to take any reason- 
able measures that he was aware or shéuld have been 
aware were likely to lessen the risk of loss of a 
consignment or a portion of it. [p. 606, col, 2l 

R. v. Downs, (1876) 1 Q. B. D. 25 at p. 30; 45 L. J. 
ALC. 8; 33 L. T. 675; 25 W. R. 278; 13 Cox O. 0. 111, - 


referred to. 
The term ‘running train’ in Risk Note B does not 
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signify that the train must actually be in motion. If 
the train is on its journey from one destination to 
another, that is, from junction to junction it cannot 
be said that the train is not a running train simply 
because it stops either on the road-side station or at 
any place between the road-side stations.[p. 608, col. 1.] 


Second appeal from a decree of the Dis- 
trict Judge, Gonda, dated the 22nd October 
1924, reversing that of the Subordinate 
J udge, Bahraich dated the 9th February 
1923. 

Mr. G. N. Mukerji, for the Appellants. 

Mr. B, N. Srivastava, for the Respond- 


ents. 
JUDGMENT. 


Ashworth, J.—This second civil ap- 
peal arises out of a suit brought by the- 
plaintiff-respondent against the Bengal 
North Western Railway Company, through 
its Agent at Gorakhpur, for damages for 
non-delivery of one out of four packages of 
cloth booked from Howrah on the East 
Indian Railway to be delivered at Nanpara 
on the Bengal North Western Railway 
Company. The Subordinate Judge of 
pee dismissed theclaim on the findings 
that— 

(a) The fact that the defendant-Railway 
Company had carried the goods by another 
route than that specified was not proved 
to have increased the risk of loss, 

(b) The loss of consignment was due to 
theft on a running train from liability for 
which: the Railway was protected by the 
terms of the Risk Note B. : 

In first appeal the District Judge re- 
versed this decision. He held that the 
Risk Note only protected the Railway from 
liability for robbery from a running train 
and not from theft from a ranning train. 
He held that the plaintiffs had sustained 
the burden of proving wilful neglect by 
the Railway Company as it was proved 
that the steps taken to secure the goods 
against loss by theft were inadequate, In 
this second appeal the following questions 
arise for determination. : i 

Did the carriage of the goods by a 
longer routeand a different route from that 
specified in the contract amount to failure 
on the part of the Railway Company to 
take the care required by s 151 of the Con- 
tract Act and, if so, can this be pleaded in 
second appeal ? 

As to thisI hold thatin second appeal 
the finding of the first Court cannot be 
reversed, namely, that the change of rout 
did not call for any extra risk of loss, a 
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finding with which I should be disposed 
to agree on the facts. 

Does the expression in the Risk Note 
“robbery from a running train’ mean rob- 
bery from a train in motion or robbery 
from a train: from “junction to junction” 
(to adoptthe explanation. submitted by the 
Railway)? In view of my findings on the 
other questionsit is not really necessary to 
decide this. It may, however, be pointed 
out that the term “running train” must 
be construed in the ordinary sense of the 
expression as used by the public inasmuch 
as the Railway Company did not put for- 
ward any evidence to show that the term 
was a technical term with a special mean- 
ing. Thus construed, however, I am of the 
opinion that if the meaning merely had 
been atrain inmotion, the expression “a 
train in motion” would have been used and 
not a “running train.” I am disposed to 
hold that a train is still a running train 
even though it stops on stations en-route 
and certainly even though it stops on 
stations en-route and certainly even though 
it stops when held up by a signal. In 
adopting this meaning I am following a 
view taken in Fast Indian Railway Com- 
pany v. Fazal Elahi (1) by Mr. Justice 
Boys of the Allahabad High Court. The 
case is reported in 85 Indian Cases 474. 

Is the word “robbery” in the expres- 
sion “robbery from a running train” merely 
equivalent to the word “theft”? This is 
one of the most important questions in 
this case. There is no doubt considerable 
authority for holding in the affirmative, 
I have been referred to Hast Indian Rail- 
way Company v. Nathmal-Behari Lal (2). 
It is there stated that the Judges, Richard, 
O. J., and Banerji, J., although it was per- 
haps unnecessary for the decision of the 
case, doubted very much whether the ex- 
pression “robbery from’ a running train” 
in the contract meant anything else than 
an ordinary theft. It will be seen that 
this view was merely an obiter dictum, 
and was supported by no reasoning 
or explanation. Again in G I. P. Rail- 
way Co., Lid. v. Firm Bhola Nath-Debi 
Das (8) Mr. Justice Ryves states that he 
disagreed with the view of the Judge of 
the Court of Small Causes which was that 
robbery from a running train meant some 


(D 85 Ind. Cas. 474; L. R.6 A. 59 Civ; (1995) A L 
R. (A.) 273; 47 A. 136. 

(2° 39 Ind. Cas. 130; 39 A. 418; 15 A. L. J. 321. 

(3) 70 Ind, Qas, 854; 45 A, 56; (1993) A. L R, (A) 79, 
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thing very much more serious than theft 
from a running train, and that the idea of 
the contract was to protect the Railway 
from being liable for an attack by a band 
of robbers, an accident of the same cate- 
gory as some unexpected act of providence 
-and expressed his own opinion as follows: — 

“It seems to me that robbery as used 
really is synonymous with theft and not 
in the senseas defined in the Penal Code.’ 
. It appears to methatin this pronounce- 
ment Mr. Justice Ryves after setting forth 
an excellent reason for the contrary view 
has dismissed that view without giving 
any reason for doing so except his own 
impression. Iam next referred to Gopal 
Rat-Phul Chand v. G. I. P. Railway Co. 
(4). In this case Justices Daniels and 
Neave held robbery synonymous with 
theft merely on the basis of the two de- 
cisions mentioned. They furnish no other 
reason for so holding” Again I am referred 
toa ruling of the Madras High Court, B. B. 
and C. I. Railway Co., Ltd. v. Firm Nattaji 
Pratapchand (5). In this case at page 
80* Mr. Justice Ramesam states “I as- 
sume robbery in the Form B is equivalent 
to theft’, He bases this assumption 
upon the case already mentioned, G. L. P. 
Railway Co, Ltd. v. Firm Bhola Nath 
Debi Das (3). Thus it will be seen that 
in none of these rulings is the ratio de- 
eidendi set forth. That the view taken, 
however, was not merely a capricious view 
can be shown by reference to an English 
case, namely, the case of De Rothschild v. 
Royal Mail Steam Packet Company (6). 
This case was'cited by the respondent as 
authority for holding that robbery ina Risk 
Note should not be. construed as synony- 
mous with theft. The case does not support 
this contention thus generally expressed, 
though, in my opinion, it does supply an 
argument for holding that “robbery” as 
used in this Risk Note is not synonymous 
with theft. It will be observed that in 
this Risk Note B the word “robbery” is 
preceded by the word “fire” in the clause, 
“provided the term ‘wilful neglect’ be not 
held toinclude fire, robbery froma run- 
ning train or any other unforeseen event 
or accident’. In that case Pollock, C. B., 

(4) 82 Ind. Cas. 313; 46 A. 837; (1924) A. L R. (A) 
621; L. R. 5 A. 575 Civ. À 

(5) 87 Ind. Cas. 79; 48 M. L. J. £00; (1925) M. W.N. 
186; 21 L. W. 728; (1925) A. I. R. (M.) 745. 

(6) (1852) 21 L. J. Ex. 273; 7 Ux. 734; 86 R. R. 813; 
155 B. R.1145. 

*Page of 57 Ind, Cag,—[Ld,! gi 
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pointed out that he agreed with the con- 
tention that the word “robbers” in Risk 
Notes generally must be construed accord- 
ing tothe ordinary meaning of the word, 
and not in the technical sense given to the 
word by the English Law and by some of 
the English Statutes, for two reasons. One 
was that the technical meaning was a feloni- 
ous taking from a person by another, and 
that it could not be considered applicable 
to, the case where packages were not in 
the personal presence of the Railway Com- 
pany or their servants. The other reason 
was that there were many English Statutes 
where the meaning given by various deci- 
sions to the expression robbers or robbery 
was much more comprehensive than the. 
technical meaning, and included the tak- 
ing without force. After, however, making 
theseremarks about Risk Notes in general— 
Pollock, C. B. added that ‘Considerations 
applicable to Risk Notes in general must 
be modified by considerations of the 
particular circumstances under which 
a particular Risk Note was made.” He 
held that in the case before him the 
circumstances and also the conjunction of 
the word “robbers” with the word “pirates” 
was sufficient to indicate that the parties 
did not mean the defendant Company to 
be exempted from pilfering by thieves, 
From this ruling then I obtain the conclu- 
sion that “robbery” in ordinary parlance 
would include the taking without force, 
but that the adoption of the ordinary mean- 
ing might be negatived by the particular 
contextofan agreement. Another English 
case which is instructive is Latham v. 
Rutley (7). In this case the expression of 
the contract was “fire and robbery except- 
ed”. The Judge left to the Jury the 
question whether robbery would include 
theft of the parcel at the wagon office 
in London before despatch by train, and 
the Jury decided that it would not cover 
this. The only importance of this case is 
that the meaning of the word “robbery” 
was left tothe Jury. Now it appears to 
me that the reasoning set forth in the case 
of De Rothschild v The Royal Mail Steam 
Packet Company (6) for holding that rob- 
bery in Risk Notes generally will include 
theft without violence is not applicable in: 
India. The definition of robbery in India 
is by reference to the definition of theft, 
and the definition of theft is “taking...... 
,.out of the possession of any person,” 


(7) (1828) 107 15. R. 290; 2 B. &C, 20, 
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Goods may be in the possession of a Rail- 
way Company even though they will not 
be on its person oron the person of its 
servants. Again in India we are-not em- 
barrassed, so far as Iam aware, by any 
Statutes using the word “robbery” in the 
sense “theft without violence’. On. the 
other hand ever since the passing of the 
Indian Penal Code in 1860 with its defini- 
tion of robbery as. theft with violence or 
show of violence itis reasonable to sup- 
pose thatthe public would attach to the 
word robbery the technical meaning. Again 
it is to be observed that this Risk Note 
Bis one which, under s. 72 (2) (b) of the 
Indian Railways Act (IX of 1890), has to 
be in a form approved by the Governor 
General in Council. This means that it 
has te be passed by the Legal Advisers of 
the Government of India. It appears to me 
inconceivable that the Legislative Depart- 
ment of the Government of India would 
allow the expression “robbery” to be used 
where it was intended to express “theft.” 
Lastly it will be seen in Risk Note B that 
the word “robbery” immediately follows 
fire” and that it is followed by the words 
“or any other unforeseen ‘event or accident,” 
Theft without violence cannot be consider- 


ed as an unforeseen event or accident.’ I. 


consider that the context in any case would 
prevent the word “robbery” from being 
construed as synonymous with theft without 
violence. 

On the evidence should the defendant 
Railway Compamy be held liable for the 
loss of the package, as a loss attributable to 
wilful neglect on its part or on the part of 
its servants? The decision of the previous 
question disposes of the plea that there 
cannot have been wilful neglect within the 
meaning of the Risk Note. But the ques- 
tion remains whether on the facts such 
wilful neglect is proved. The established 
facts are that the package must have been 
stolen on the Bengal and North Western 
Railway line between Itiathok and Gonda, 
and that it was probably stolen when the 
train was brought to a stop by an inter- 
station signal or when it was travelling 
slowly and that the wagon containing the 
consignment was only securad by a sealed 
label and by no lock. On these facts the 
lower Court found wilful negligence estab- 
lished and as a question of fact. On behalf 
of the appellant Kailway Company it is not 
urged that the wagon door could not have 
been more securely fastened, but it is 
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urged that the securing of wagons by locks. 
is a practical impossibility for various re- 
asons and has been proved such by trial. I 
will assume, (without admitting in the 
absence of evidence on the point) that 
the Railway could not introduce the use 
of locks universally without dislocation 
of their arrangements for transfer of 
packages or without ineurring expense in- 
consistent with the present rules for 
carriage. But if this isso, I consider that 
this impossibility may furnish a case for 
alteration of the law or for variation of the 
terms of the Risk Note (used in this case), 
but it will furnish no defence to the present 
claim. Wilful neglect as used in the Risk 
Note may be taken to be failure of a person 
to take any reasonable measures that he 


“was aware orshould have been aware were 


likely to lessen the risk of loss of a con- 
signment or a portion of it: see the remarks 
of Lord Coleridge in R. v. Downs (8). 
Now it may make all the difference what 
measures are reasonable whether we are 
considering the total body of consignments 
received by a Railway Company or only a 
particular consignment from a single in- 
dividual. The argument of the imprac- 
ticability of introducing a general system: 
of locks is based on consideration of the 
former and not on the latter. It is obviously 
practicable to lock a single wagon, and it 
cannot be doubted that if the Railway 
Company were only concerned with a single 
wagon load it would secure the doors of 
the wagon by asafer method than a mere 
sealed label. I consider that.s. 151 of the 
Contract Act read with s. 148 requires that 
the conduct of the Railway Company should 
be judged on the consideration, merely of 
the one consignment, Section 151 reads 
“In all cases of bailment the bailee is bound 
to take as much care of the goods bailed 
to him as a man of ordinary prudence would, 
under simlar circumstances, take of his 
own goods of the same bulk, quality and 
value as the .goods bailed”. Section 148 
defines a “bailment” as the “delivery of 
goods by one person to another for some 
purpose, upon a contract that they shall, 
when the purpose is accomplished, be 
returned or otherwise disposed of according. 
to the directions of the person delivering 
them.” The care, therefore, thatthe Rail- 
way Company has to take is the same care 
that a man of ordinary prudence would 

(8) (1876) 1 Q. B. D. 25 at p. 30; 45 L. J. M. O. 8;.33 
L. T. 675; 25 W. R. 278; 13 Oox 9, O, 111. ë 
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take of the single consignment, It cannot in- 
voke considerations arising from the volume 
of the Railway business. Any man of ordinary 
prudence when carrying a single consign- 
ment ofa goods worth Rs. 1,000 would secure 
the wagon by something more effectual than 
a sealed label. I hold that the lower Appel- 
late Court was entitled to come to a finding 
that there was wilful neglect on the finding 
that the wagon was only secured by a seal- 
ed label. I prefer in this respect to follow the 
decision of the Allahabad High Court in the 
case of Bengal and North Western Railway 
Company v. Haji Mutsaddi (9) rather than 


the decision in Firm Bhagai Ram-Bhadur’ 


Ram v. Bengal North-Western Railway (10). 
Ido not agree with the later decision so far 
as it holds that no finding of wilful neglect 
would be based on the failure of a Railway 
Company to secure a wagon by anything 
better than a sealed label on one side. 
second appeal I hold that I am bound by 
the finding of fact of the lower Appellate 
Court that thére was wilful neglect which 
finding does not appear to me to have been 
vitiated by any disregard of any rule of law 
or by any self-misdirection on the part of 
the Judge. 
I would, therefore, dismiss the appeal 
with costs. 
` Misra, J.—I am of the same opinion. 
It appears to me that there are only three 
points involved in the appeal. They may 
bestated as follows :— 
(1) Whether the Railway Company was 
guilty of wilful neglect ? 
(2) Whether the word “robbery” used in 
the Risk Note Form B includes ‘‘ theft” ? 
(3) Whether the word “running. train” 
would include a train -stopped on the way 
while going from one destination to an- 
other ? 
I proceed to give my opinion with regard 
to each of these points. 
. Regarding the first point it appears to 
me that the burden of proving wilful 
‘neglect by the Railway Administration or 
its servants initially lies on the plaintiff, but 
the plaintiff is entitled to ask the Court 
to infer it from the fact that steps taken 
by the Company to secure goods against 
loss of theft were inadequate. It was con- 
tended before us on behalf of the Railway 
Company that it would be impossible for 
the Company to secure large number of 
(9) 7 Ind. Cas. 160; 7 A. L. J. 833 


(10) 87 Ind. Cas. 215; 10. W. N. 766; (1925) A. L R. 
(076381 
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wagons in a goods train by means of 
padlocks, still more so by means of pad- 
locks which would not be liable to being ` 
tampered with. This may be correct to some 
extent. Indeed it has been held so in many 
eases, but I feel—if the liability of the 
Railway Company is that of an ordinary 
bailee as defined in s.151 of the Contract 
Act, it being only modified to the extent 
stated in the Risk Note, the Railway Com- 
pany must show that they did all that 
they could do in order to protect the goods 
bailed to them from loss or destruction. It 
appears to me that merely sealing the 
wagon is not affording sufficient protection 
to the goods conveyed by those wagons 
from being stolen. It may be that the 
securing of the wagons by padlocks cannot 
afford complete protection against theft or 
pilfering, but it must be admitted that it 
certainly affords greater protection than 
merely leaving those wagons unlocked. As 
stated by the learned District Judge it was 
brought to his notice by the representative 
of the Railway Company present in his 
Court that after having tried the patent 
locks they have now invented a system of 
locking which ensures immunity from theft, 
If at the time that such padlocks were 
Railway Company had 
taken all the care which it was their duty 
to take they should have given evidence 
to show that they did take that amount of 
care. For instance if they had shown that 
they kept a sufficient number of men ready 
to watch the train in case it was stopped 
either at the station or at any place between 
two stations, it could be said on behalf of - 
the Railway Company that they had done 
all which was in their power to do. 

I am, therefore, of opinion that the 
Railway Company in merely sealing the 
wagons but not fastening them in a way 
soas tò protectthem from being opened 
while onthe way they were guilty of whatis 
termed in the Risk Note as wilful neglect. 
I am supported in this opinion by the 
judgment of Kanhaiya Lal, J. O., in the case 
of Rohilkhand and Kumaon Railway O., 
v. Baj Raj (11), in which the learned Judge 


-followed the decision, of the Allahabad High 


Court reported as Bengal and North Western 
Railway Co. v. Haji Mutsaddi (9) quoted 
by my learned brother in his judgment. 
Regarding the second question I entirely 
agree with the view taken by my learned 


(11) 72 Ind, Cas. 428; 10 O. L. J. 58; 90. & A. L.R. 
421; (1928) A. I. R, (0.) 212. 
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brother who has discussed the entire aspect 
of the question in great detail. It isim- 
possible to argue that the Legislature in 
using the word “ robbery” intended to use 
itin the sense conveyed by the word “theft.” 
Itis needless to say that the word.‘‘rob- 
bery ” implies violence while “theft” does 
not import any such notion. Reading 
the word “robbery” in the light of the 
_ context of the Risk Note in which the word 
occurs, it appears that the idea was to 
indicate the loss of goods ina manner in 
which it would be impossible for the Rail- 
way Company to avoid it. It couldebe too 
much to expect from the Railway Company 
to engage either on the road-side stations 
or on the running trains staff enough to 
protect the trains from violent attacks 
which one would ezpect in the case ofa 
robbery. It, therefore, appears to me to be 
reasonable to infer that when the word 
“robbery” was used in the Risk Note it was 
intended to cover the case of a loss of goods 
which was due to violence, 


Regarding the third point relating to the 
definition of the word “running train” I 


am of opinion that the term does not signify | 


that the train must actually be in motion. 
If the train is on its journey from one 
destination to another that isfrom junction 
to junction, to use the common expression, 
it cannot be said that the train is nota 
running train simply because it stops 
either on the road-side station or at any 
place between the two road-side stations. 


Under these circumstances, it appears to 
me that in the case which we have before 
us, the Railway Company did not take 
sufficient care of the goods as they were 
expected to take of them in law and they 
were, therefore, guilty of wilful neglect. 
They cannot protect themselves by alleging 
that the goods were lost in the way while 
the train was running, in other words to 
avail themselves of the clause entered in the 
Risk Note by virtue of which the Railway 
Company would be protected if there oc- 
curred a “robbery in the running train.” 

1, therefore, concur in the order proposed 
by my learned brother. 

Regarding the cross-objection filed by 
the plaintif relating to costs the learned 
District Judge has given cogent reasons 
in his judgment for disallowing the costs 
of the suit to the plaintiff and I am not 
prepared to interfere with his discretion in 
this matter in second appeal, I would, 
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therefore, dismiss the plaintiff's cross-objec~ 
tion as well, 

The appeal and the cross-objection both 
fail and are dismissed with costs. . 

By the Court.—tThe appeal is dismiss- 
ed. The cross-objection is also -dismissed 
with costs. 

G. H. 


Appeal dismissed. 
N. H. : 


ALLAHABAD HIGH COURT. 
ExrcoTIon First APPEAL No. 333 or 1925. 
December 1, 1925. 
Present:—Mr. Justice Dalal and 
Mr. Justice Boys. 

LALMAN AND aNnoTHER-—OBJECTORS— 
APPELLANTS 
versus 
Chaudhri SHIAM SINGH— 
Drcres- HotpER—RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXIV, r. 5 
—Nortgage suit—Preliminary decree—Appeal—Final 
decree, when can be passed. 

Where an appeal has been preferred against a 
preliminary decree passed in a mortgage suit,a final 
decree can be passed only after the preliminary decrea 
has been confirmed or varied by the Appellate Court 


and has become conclusive- between the parties. [p. 
609, col. 1.] 


Execution first appeal from a decree of 
the Subordinate Judge, Mainpuri, dated 
the lst of June 1925. 

Mr. U. S. Bajpai, for the Appellants. 

Mr. Baleshwart Prasad, for the Respond- 


ent. 

JUDGMENT.—A preliminary decree 
for sale of,property was passed by the first 
Court of the Subordinate Judge of Main- 
puri on the 15th of April 1921. The defend- 
ant mortgagor appealed against this decree 
to this Court on the 22nd of July 1921. While 
theappeal was pending the mortgagee appli- 
ed under O. XXXIV, r. 5 (2) of the Q. P.. 
C. for a final decree for sale and such 
a final decree was passed by the Subordi- 
nate Judge on the 19th of August 1922. 
The appeal to this Court was dismissed with 
costs on the 13th of February 1924. 

The mortgagee applied to the Court of 
the Subordinate Judge for execution of the 
final decree dated the 19th of August 1922 
and to the amount of that decree he added 
the amount of costs granted by this Court 
under its decree dated the 13th of February 
1924. The lower Court directed execution 
to take place though the judgment-debtor 
objected on the ground that the final decree 


[98 1-0. i996) ` 


of the 19th of August 1922 was not one 
binding between the parties as it was obtain- 
edon the basis of a preliminary decree 
which had not become final between the 
parties, 
_ -This is an appeal from an order in the 
execution department passed by the Sub- 
ordinate Judge for the sale of. property. 
The first ground of appeal raises the objec- 
tion that the final decree of the 19th of August 
1922 had been obtained before the preli- 
minary decree between the parties became 
conclusive and so no execution proceed- 
ings can be taken on the basis of that 
final decree. We think that this argument 


must prevail on the basis of the Full Bench . 


decision of this Court in Gajadhar Singh 
v. Kishen Jiwan Lal (1). It was held in 


that case by three learned J udges of this. 


Court that the right of the plaintiff in a 
suit for sale to apply for a final decree ac- 
crued when the decree cf the High Court 
was passed and noton the expiry of the six 
months allowed for payment by -the Court 
of first instance. The learned Judge, Mr. 
Justice Banerji, who delivered the judg- 
ment of the Court reconsidered a decision 
he had previously delivered aga member of 
a Benchoftwo Judges in Madho Ram v. 
Nihal Singh (2). Thelearned Counsel for 
the respondent here desired the Court to 
hold that the Full Bench judgment only 
edvered the question of limitation and that 
a mortgagee was at liberty to apply for a 
final decree either on the basis of the preli- 
minary decree of the Trial Court or on the 
basis of the preliminary decree of the High 
Court in appeal. This argument is specifically 
negatived by the learned Judge, Mr, Justice 
Banerji. He said “It seems to me that 
O. XXXIV, r. 50f the C. P. Q. contemplates 
the passing of only one final decree in 2 
suit for sale upon a mort gage. The essen- 
tial condition to the making of a final dec- 
ree is the existence of a preliminary decree 
which has become conclusive between the 
parties. ‘When an appeal has been preferr- 
ed, it is the decree of the Appellate Court 
which is the final decree in the cause”. It 
is clear, therefore, that there can be only 
one firal decreein a suit for sale and not 
more than one and that this final decree can 
be passed only after the preliminary dec- 
rée has been confirmed or varied by this 
Courtin appeal. The learned Counsel for 
the respondent further argued that though 
‘(1) 42 Ind. Cas. 93; 39 A. 641; 15 A. L. J. 734, 
(2) 30 Ind, Cas, 494; 38 A, #1, 13 A. L. J. 985, 
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the mortgagee may not have the right j 
to apply for a final decree there was 


an inherent jurisdiction in the Court 
to grant such a decree ; 
According to him, therefore, the final decree 


even wrongly. , 


of the 19th of August 1922, is binding bet- ` 


ween the parties and the mortgagee is en- 
titled to executeit. The simple answer to 
it is that the mortgagee does not come 
merely on the basis of that decree as hav- 
ing been passed in his favour rightly or 
wrongly. He includes in his application 
for execution the costs awarded to him by 
the High Court as well and itis clear that 
he has in contemplation the correct final 
decree which ought to be pa3sed in the suit, 
Such a correct decree has not yet been 
passed so there can be no question of. its 
execution. 


The Benchrulingin the case of Dambar 


~ 


Singh v. Kallyan Singh (3) referred..to by: 


the respondent's learned Counsel does not 
apply here. In that case application was 
made for a final decree for sale after the 
preliminary decree had received final adjudi- 
cation from this Court and the right had 
accrued to the decree-holder to apply for 
a final decree. 
decree-holder did not include the costs of 
the two Appellate Courts in his application 
for a final decree and in substance the 
final decree embodied the terms of tha 
preliminary decree of the Trial Court. in 
the present case, the final decree was obtain- 


Through some mistake the ` 


ed when the right had not accrued to the 


decree-holder to apply for one. Secondly, 


in theother case, execution had once before. 


been taken out of the final decree to which 


the judgment-debtor had made no objection 
‘and had actually paida portion of the decre- - 


tal amount. Objection was taken when 
execution was taken out fora second time 
and the principle of res judicata was appli- 
ed against the judgment-debtor, because, to 
quote the words of the learned Judges 
“when the first application for execution. 


“was made he did not raise. this objection," 
In the case before us it isthe first execution 


of the final decree which is objected to and 


stay of execution in the Trial Court at the’ 


request of the judgment-debtor did not 


imply an acceptance ofthe decree by him. .. 


There will be no hardship to the reg- 


pondent in applying for a final decree on- 


foot of the preliminary decree of this Court 


3) 65 Ind, Cas. 799; 20 A L. J. 170; (1922) A ER 


(AS 27; 44 A 350 
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ofthe 13th of February 1924 because the 
application will still be within limitation. 


In the result we decree this appeal and. 


reject the respondent’s application for 
execution of the final decree of the 19th of 
August 1922. Having regard to the cir- 
cumstances of the case we pass no orders 
as to costs, 


Z, K. Appeal accepted. 


MADRAS HIGH COURT. 
OCivin Revision Petition No. 553 
oF 1923. 

September 21, 1925. 

Present: —Mr. Justice Spencer and 
Mr. Justice Madhavan Nair. 

Tus MUNICIPATs COUNCIL, TUTI- 


CORIN, sy irs CHAIRMAN—Derenpant—_ 


PETITIONER 


Versus 
T. SHUNMUGHA MOOPANAR— 
PLAINTIFE— RESPONDENT, 

Madras District Municipalities Act (V of 1920), 
8. 249, Sch. V, cl. (0)—"Grain,” whether includes rice 
and broken rice. ‘ 

The word “grain” in cl. (0) of Sch. V to the Madras 
District Municipalities Act does not include rice and 
broken rice. [p, 610, col. 2; p. 612, col. 1.) 

Cotton v. Vogan, (1896) A. O. 457; 65 L. J. Q. B. 486; 
-74 L. T. 591; 61 J. P. 36, followed. 

Petition, under s. 25 of Act IX of 1887, 
praying the High Court to revise a decree 
of the Court of the District Munsif of Tuti- 
corin, dated 18th December 1922 in S. C.S. 
No. 858 of 1922, 

Mr. B. Sitaram Rao, for the Petitioner. 

Mr. M. S. Vaidyanatha Iyer, for the Re- 
spondent, 


‘ JUDGMENT, 

Spencer, J-—The Tuticorin Municipal 
Council which through its Chairman pre- 
ferred this revision petition, resolved to re- 
quire wholesale dealers in grain to take out 
licenses under s,249o0fthe Madras District 
Municipalities Act (V of 1920) and accord- 
ingly published a notification under s. 328 
in the Tinnevelly District Gazette. The 
respondent, who was one of such whole-sale 
dealers, paid the fees demanded’ of him 
under protest, and brought a suit in the 
Small Cause Court to recover what was 
illegally collected from him. He succeeded 
in obtaining a decree for a portion of his 
claim. The District Munsif held that he 
was not liable to take out licenses for 
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godowns in which rice and broken rice 
ete., were stored for the whole sale trade 
but only for grain stores. Itis contended 
for the petitioner that the word “grain” in 
Sch. V (0) to the Act includes rice and 
broken rice. : 

The District Munsif observed:—‘Paddy 
without husk is rice. Rice is not a seed 
and does not sprout out. Hence rice or 
broken rice cannot be called a grain”. If 
the District Munsif meant by this that the 
distinction between grain and rice depended 
on the existence or absence of the power 
of germination, I think he went near the 
mark without hitting it. The germ or seed 
is in the rice. The outer husk merely serves 
as a protection from water and other exter- 
nal agencies which would penetrate and 
destroy the germ, 

In the English language “com” which is 
derived from the same Latin word “granam” 
a3 “grain” is commonly used to mean the 
grain of certain cereals, especially wheat in 
England, and maize in America, while 
growing. Thus an Englishman would 
speak ofa field of growing wheat as a fteld 
of corn, but he would never include other 
plants grown from seed such as turnips 
clover, mustard etc., under the head of 
“corn,” After the wheat is harvested and 
threshed, it is still corn anditis sold in 
a corn market, but after it has gone 
through a mill and become flour or meal, 
the individual corns or grains cannot be 
distinguished and a substance is produced 
which is not corn or grain but something 
else. This meaning of the word “grain” 
was brought out in acase that went up to 
the House of Lords andis reported in 
Cotton v. Vogan (1) Lord Herschell in inter-- 
preting the meaning of the words which 
occur in the Metage on Grain Act of 1872, 
“In respect of all grain brought into the 
Port of London for sale”, observed “if the 
Legislature had intended to include what 
had always been regarded and treated as 
manufactured articles, such as flour and 
‘meal, as distinguished from the natural 
products of the earth-untreated except by 
gathering the language would have been 
altogether different.” 

Using similar language I would say that 
if the Madras Legislature intended to in- 
clude in Sch. V (0) rice and broken rice, 
which have gone through a certain process, 
as distinguished from the natural products 


9 (1896) A, C. 457; 65 L, J, Q. B. 486; 74 L. T. 5013 
61 J. P, 36, 


(S21. 0.1926) 
of the earth untreated except by gathering, 
the storing of which without a license may 
be prohibited by any Municipal Council, 
they would have used more explicit langu- 
age to denote their meaning. In cls, (b) and 
(q) (proviso) the word “paddy” occurs and 
in cl. 1 the word “flour” is used. There 
is, therefore, no reason to regard the word 
“grain” in cl. (o) as being used in the com- 
prehensive sense of all articles of commerce 
into which grain can be.turned by some 
process or other. The use of the Tamil 
word “daniyam”" in the translation of 
the notification as the equivalent of “grain” 
strengthens the respondents case. A 
trader who selis rice may be called a 

_grain merchant and his merchandise 

may in a loose sense be called grain when 
it includes both grain and rice, but rice is 
strictly not grain, and the separate entity 
of the grains by a process of disintegra- 
tion disappears when they are converted 
into broken rice. For-these reasons I con- 
sider that there is no occasion to interfere 
with the District Munsif’s decree. The 
civil revision, petition is dismissed with 
costs. 

There is no substance in .the objection 
taken in the memorandum of cross-objec- 
tion, that the notification was not published 
fall sixty days before it wus enforced as re- 
quired by s. 249 ofthe Act. There was 
evidence before the Court that the Gazette 
notice must have been published on January 
30th to come into force on April Ist, and 
the District Munsif accepted that evidence. 


The memorandum of objections is dismissed’ 


with costs. 

Madhavan Nair, J.—I agree. The 
main question fur decision in this civil 
revision petition is whether “rice” i.e., 
paddy without husk and “ broken rice" 
come within the meaning of the term 
“ grain” found in cl. (0) of Sch, V of the 
District Municipalities Act. In the course 
of the argument we have been referred to 
well-known English, Dictionaries, such as 
Murray's Oxford Dictionary, Chamber's 
Twentieth Century Dictionary, Webster's 
Dictionary, ete., wherein the word “grain” 
has been explained. According to Murray's 
Dictionary the word “grain” is derived 


from the root granum which means “seed.” - 


From this, the inference is sought to be 
drawn “that an article to be called grain ” 
should have the power to germinate or 
sprout and since this power is absent in 
rice which is husked paddy, itis argued 
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that rice cannot be called “grain” but I am ' 
not quite sure whether this distinction can 
‘be accepted as a safe test because it involves 
the assumption that the presence or absence 
of “husk” isthe main determining factor 
in the matter of germination, whereas it 
is well known that rice contains the seed 
which germinates or sprouts, while the husk 
present in paddy merely serves to protect 
it from destruction during germination. 
In a case under the Metage on Grain 
(Port of London) Act of 1872 (c. c.) 8.4 the 
House of Lords had to consider whether 
maize and oats imported witha view of 
their being first subjected to a process of 
grinding or crushing before sale would be 
“ grain” brought into the Port of London 
for sale within the meaning ofs.4of the 
Act. Bys.2 ofthat Act, “grain is defined 
to mean corn, pulse and -seeds, except the 
following seeds when larought into the Port 
of London in sacks or bags, thatis to say, 
linseed, rapeseed, millet seed, ete. With 
reference to the argument of Mr. Dankwart’s 
that maize and oats sold after being sub- 
jected to the process of grinding and crush- 
ing might come within the definition of 
“grain” contained in the Statute, Lord Hers- 
chell pointed out in his judgment that “if 
it (Legislature) had intended to include 
what had been always regarded and treated 
as manufactured articles, such as flour and 
meal, as distinguished from the natural 
products of the earth untreated except by 
gathering, the language would have been 
altogether different to that which ‘is to be 
found inthe Statute.” From this it may be 
inferred that the meaning of the term 
“grain should be confined to natural pro- 
ducts of the earth untreated except by gather 
ing. Lord Watson stated that “the result of 
that process was that the substances operated 
upon ceased to answer the statutory descrip- 
tion of a dutiable article ° Though the de- 
cision was given with reference to the de- 


„finition of the word “grain” contained in 


a special Statute, I think the description 
of the term “grain” in Lord Herschell’s 
judgment is sufficiently general and may 
well be used for the purposes of the present 
case also. Judged by this test “rice” which 
is paddy subjected to the process involving 
the removal of husk, and “broken rice” 
cannot strictly be called “ grain,” Mr. Sita- 
rama Rao for the petitioner invited our 
attention to the definition of the word 
“grain ` contained in 8,456 of the Mer- 
chants Shipping Act, 57 & 58, Vict, Œ. G0, . 
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That section defines’ “ grain” to mean 
any corn, rice, paddy, pulss seed. ete. But 
the section itself makes it clear that this 


3 


is a special definition applicable to provi-`'` 


sions of the part of the Act specially deal- 
ing, with the “carriage of grain cargo.” 
Obviously, this definition cannot be of much 
help in deciding the present case. : 

“Under s. 209 of the District Municipali- 
ties Act, “Act V of 1920, the Council may 
publish a notification in the District 
Gazette and by beat of drum that no place 
within the Municipal limits or at a distance 
within three miles of such limits shall be 
used for any one or more of the purposes 
specified in Sch. V without the Chairman's 
license and except in accordance with the 
condition specified therein.......... “Section 
328 states that “ Every notification under 


this Act shall be published in the Official 


Gazette of the Distrig in which the Muni- 
cipality is situated both in English and in 
a vernacular language of the District.” That 
the Legislature never intended to include 
“rice” and “broken vice” within the 
meaning of the term “ grain” appears to 
be clear from the fact that in ‘the notifica- 
tion in Tamil published by the Municipality 
in pursuance of the above provisions of 
. the Act, the word dhanyam is used as 
the Tamil equivalent of the English word 
grain.” Dhanyam as generally understood 
in the Tamil language does not mean “rice” 
(sea Winslow’s Dictionary). 

For the above reasonsI am inclined to 
hold that “rice” and “ broken rice” do not 
come within the meaning of the term 
“grain incl. (0) the Sch. V of the District 
Municipalities Act. The decision of the 
District Munsifis right and the civil re- 
vision petition should be dismissed with 
costs, 

I agree that the ‘memorandum of objec- 
tions should also be dismissed with costs. 

VN. V. Petition dismissed. 

L. K, 
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OUDH CHIEF COURT. 
First Execution oF DECREE APPEAL 
No. 13 oF 1925. 

December 14, 1925. 

Present :—Mr. Justice Ashworth: 
and Mr. Justice Misra. 
GANGA BAKHSH SINGH—JUDGMENT- 
DEBTOR— APPELLANT 
VETSUS 
MAULA BUX SINGH—Decrss-HoLper 
— PLAINTIFF —RESPONDEN I, 

Principal and agent—Agent guilty of fraud—Action 
of agent whether binding on principal—Fraudulent 
statement of agent of decree-holder that decree has been 
satisfied—Judgment-debtor privy to fraud—Decree-~ 
holder, whether bound. 

A principal is bound only by acts done by his agent 
on his behalf in good faith and not by his fraudulent 
actions when a third person who relies upon such ac- 
tions is himselfa party to the fraud. [p. 614, col. 1.] 

Shipway v. Broadwood, (1899) 1 Q. B. 369; 68 L. J. 
Q. B. 360; 80 L. T. 11; 15 T. L. R. 145, Smith v. Sorby, 
(1878) 3Q. B. D. 552n, Bowstend on Agency, sixth 
Edition page 383, also Pollock and Mulla's Indian 
Contract Act, sixth Edition, page 748, referred to. 

Ifno payment of a decree is actually made by the 
judgment-debtor and if asa result ofcollusion between 
the agent of the decree-holder and ths judgment- 
debtor, a fraudulent application containing wrong facts 
is put in by the agent, the decree-holder cannot 
bo apon in law to be bound by such an application. 
ibid. f 

Application dated 12th January 1923 to 
the effect that no money had been paid 
either to the decree-holder or to his Mukhtar 
Sant Prasad and that the proceedings and 
certificate of payment dated 6th January 
1923 in satisfaction of the decree dated 
the 14th May 1921 to the amount of 
Rs, 8,946-14-10 were bogus, Hence enquiry 
be made in the matter. 

Messrs. H. K. Ghosh, and A. P. Sew, for 
the Appellant. : 

. Mr. Zahur Ahmad, for Mr. Naimatullah, 
for the Respondent. 


JUDGMENT.—This is an appeal from 
an order of the learned Subordinate Judge, 
Bara Banki; dated the 23rd of December 
1924 cancelling a certificate of payment, 
dated the 6th of January 1928, under which 
satisfaction of a decree to the amount of 
Rs. 8,496-14-10 had been recorded. 

The facts of the case are as follows :-— 

On the 27th of February 1919 a preli- 
minary decree for sale was passed on the 
basis of acompromise in favour of Maule, 
Bakhsh Singh, the respondent, against 
Ganga Bakhsh Singh, the appellant and 
others for Rs. 9,904-6-8. Outof the total 
sum so decreed Rs. 7,478 8-3 was to be 


` paid by one set of defendants consisting of 


Ganga BakhshSinghand Mahindra Bahadur 
Singh, the two appellants in this Court 
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The remaining sum was to bə paid by 
another set of defendants consisting of 
Jagnnath Bakhsh Singh and others. The 
decree was made absolute onthe 14th May 
1921. Subsequently on an application by 
the decree holder the sale-decree was trans- 
ferred to the Collector of the District. On 
the 6th of January 1923 the respondent- 
decree-holder’s Mukhtar, Sant Prasad, appli- 
ed to the lower Court that as he had been 
paid Rs. 8496-14-10 outof Court by Ganga 
Bakhsh Singh, the judgment-debtor-appel- 
lant, the said payment should be certified 
in full satisfaction of the decree and that 
the share of one anna and four pies belong- 
iagto him be exempted from sale. This 
application contained an endorsement of 
identification of Sant Prasad, the general 
agent of the decree-holder, by one Ram 
Suchit Vakil of Bara Banki and it was pre- 
sented and verified before the Court by 
the said agent of the decree-holder on the 
same date, namely, the 6th of January 1923. 
Although the payment was only of a part 
of the decree, yet it is surprising to find 
that the order recorded in’ the order-sheet 
on the same date was to the effect that full 
satisfaction of the decree be recorded and 
that the execution record be recalled from 
the Collector’s Court. It is not possible 
for us to follow this order which was pass- 
ed by the then Subordinate Judge of 
Bara Banki, M. Gokul Prasad. On the 12th 
of January 1923, that is, 6 days later Maula 
Bakhsh, the decree-holder, presented an 
application to the Court signed by him and 
his Mukhtar, Sant Prasad, to the effect 
that no money had been paid to either of 
them and that the previous proceedings 
under which satisfaction of the decree had 
been recorded were bogus and should be 
set aside. Another application to the same 
effect was presented by him and his agent 
Sant Prasad onthe 15th of January 1923. 
This application wasalso signed by both 
of them. In this application he again 
clearly stated that no money had been 
received either by him or his agent, that 
the entire proceedings were bogus; that 
after an inquiry into the matter by the 
Court the satisfaction ‘of the decree already 
recorded be cancelled, and that the pro- 
ceedings in execution should be started 
and the property mortgaged, sold to realise 
the decretal amount. Both these applica- 
tions were put up before the Court on the 
1th of January 1923 and the Court ordered 
that notice of the application should go to 
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the judgment-debtor, the general-agent 
Sant Prasad, and the Pleader who identi- 
fied him and the case fixed for hearing on 
the 3rd of February 1923. Before the date. 
fixed for hearing Sant Prasad, the agent of 
the decree-holder, filed an application de- 
elaring the correctness of the contents of 
the application made by him on the 6th of 
January 1923 and alleging that the money 
had been received from the judgment 
debtor through his general agent, Jagdeo 
Singh, out of Court and that on the subse- 
quent application of the 15th of January 
1923 his signature had been obtained by 
force (zabardasti), On the 3rd of February 
1923 the case was not ready for hearing 
owing tothe want of service on the judg- 
ment-debtors and after several adjourn- 
ments it came up before the Court on the 
12th of May 1923, on which date the Pleader 
for the judgment-debtors denied the allega- 
tions made by the decree-holder in his 


‘application and contended that the money 


had been paid to Sant Prasad, his general 
agent, who had authority to receive the 
amount. On that date the judgment-debtors 
also filed areceipt signed by Sant Prasad 
and attested by witnesses reciting the 
receipt of Rs. 8,496-14-10 from Ganga Bakhsh 
Singh through Jagdeo Bakhsh Singh his 
general-agent, This is marked as Ex.-A 9 
and is denied by the desree-holder who 
said that it was a collusive and fraudulent 
receipt. 

The learned Subordinate Judge framed 
an issue to the effect whether the applica- 
tion dated the 6th of January 1923 and the 
receipt, Ex. A 9 were farzi and fraudulent 
as alleged by the decree-holder and whether 
any payment had been made to him. A 
date was then fixed for taking evidence and 
such of the evidence as was produced by 
the parties was recorded either by the Court 
or on commission on that and subsequent 
dates. The Court then passed the order 
under appeal, that the certificate of pay- 
ment dated the 6th of January 1923 in 
satisfaction of the decree to the extent of 
Rs. 8,496-14-10 under the receipt, Hx. A9, of - 
the same date be cancelled as the certificate 
and the receipt both were bogus transactions. 

On appeal it is now contended that the 
finding of the learned Subordinate Judge is 
not correct, thatthe money was actually 
paid by the judgment-debtors to the decree- 
holder, that the certificate of payment re- 
corded by the general agent of the deeree- 
holder was genuine and that the decree 
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Bhould be declared to have been satisfied 
to the extent of the amount paid. 

It is clear that if no money was actually 
. paid by the appellant tothe agent of the 
‘decree-holder and if the said agent fraudu- 
lently and collusively on having been 
bribed by the judgment-debtor admitted in 
Court the receipt of the decretal amount, 
his action could not be binding upon his 
principal, the decree-holder. Itis¢a well 
established rule of law that a principal is 
bound only by acts done by his agent on 
his behalfin good faith and not by his 
fraudulent actions when a third person who 
relies upon such actions is himselfa party 
to the fraud, vide Shipway v. Broadwood 
(1), Smith v. Sorby (2) and Bowstend on 
Agency,sixth Edition, page 383, also Pollock 
and Mulla’s Indian Contract Act, sixth 
Edition, page 748. Jf, therefore, no pay- 
ment was actually made by the judgment- 
debtor and ifas a result of the collusion 
between the agent and the 
debtor, a fraudulent application containing 
wrong facts was put by the agent in Court, 
the decree-holder cannot be deemed in law 
to be bound by such an application. We, 
therefore, proceed to decide the question 
whether the story of the alleged payment 
by the judgment-debtor through his agent 
Jagdeo Singh to Sant Prasad, the general 
agent of the decree-holder, is correct or not. 
In order to prove the payment the judg- 
ment-debtor filed Ex.-A9 which is the receipt 
signed by Sant Prasad and which recites 
the receipt of the money by him. He also ex- 
amined two out of three marginal witnesses 

.to the receipt, namely, Chhedan (W. No. 3) 
and Mangli Prasad (W. No. 6) as well as 
Pandit Ram Suchit Pleader who had identi- 
fied Sant Prasad, Jagdeo Bakhsh Singh, 
his own agent through whom the money 
is alleged to have been paid and lastly his 
brother-in-law (sala) Kunwar Hazari Singh, 
who, it is stated, had advanced to the ap- 
pellant the money which is said to have 
been paid to the agent of the decree-holder, 
Sant Prasad, the said agent of the decree- 
holder was also examined; he is witness 
No. 9. The evidence of this man was put 
before us at.great length. We read it 
carefully but we feel that it is untrustworthy 
and eannct berelied upon. The surround- 
jing circumstances, moreover, relating to 
the payment of this.money are so suspicious 


(1) (1899) 1 Q. B. 369 68 L. J. Q. B. 360; 80 L. T. 12; 
5 T. L. R. dea. * - : 
(2) (1878) 3 Q. B. D. 5521. 
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that we do not think that the story zof pay- 
ment alleged by the judgment-debtor is à 
true one. It seems to us to be quite improb- 
able that such a large sum of money should 
have been paid by the judgment-debtor to 
the decree-holder outside the Court. It is 
in evidence that a large number of decrees 
previously obtained ‘against the appellant 
had not been paid off and that the appel- 
lant was living in‘a chronic state of indeb- 
tedness. The question which we, therefore, 
put to the learned Counsel for the appellant 
was, where the appellant had got all this 
money from? His reply was that the ap- 
pellant had got the money from one Kunwar 
Hazarai Singh, his brother-in-law (sala) 
living in Pilibhit District. We have read 
his evidence with great care and it appears 
to us that the learned Subordinate Judge 
was right in rejecting it. Kunwar Hazari 
Singh isa big landholder in the said dis- 
trict owing shares in no less than 69 villages. 
He was asked to file his account books and 
to show from them whether he had paid 
this amount of money. His reply was that 
he kept no accounts himself and the only 
account which was kept by his ziledars . 
was the account of his income but not of 
his expenses. It is impossible to believe 
that a big landlord of the status of Kunwar 
Hazari Singh could have carried on the 
management of his estate without keeping 
accounts. The non-production of account 
books by him isa very suspicious circum- 
stance and affords convincing proof that no 
payment was ever made. We might here 
refer to another unfortunate matter in con- 
nection with this witness. The appellant 
till a very late stage of the case did not 
suggest that the money had been obtained 
by him from Kunwar Hazari Singh but 
contented himself with the allegation that 
his financial position was sound, and he 
was in a position to pay the decretal amount 
himself. lt, therefore, appears to us that 
the story of alleged loan from Hazari Singh 
was a pure afterthought. 

Regarding the evidence of the witnesses 
examined by the appellant we find that 
their story is that the decretal money had 
been paid in currency notes eighty-five in 
number, each being of Rs. 100 face value. 
It is however very surprising to find that 
the receipt (Ex-A9) does not mention that 
the money was paid incurrency notes much 
less their number. Absence of any- men- 
tion of this fact in the receipt put forward 
by the appellants asevidence of the pay- 
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` ‘ment of the decretal amount goes to show 
that the story of the witnesses produced by 
the appellants is a concocted one. We may 
also mention that although the decree- 
holder, Maula Bakhsh Singh, himself went 
into the witness-box and deposed that the 
story of the alleged payment by the judg- 
ment-debtor was false, yet itis remarkable 
that the appellant, Ganga Bakhsh Singh, 
did not see his way to give evidence. Sant 
Prasad whom the decree-holder examined 
as a witness on his behalf also stated on 
oath that he had not received the money, 
but the man is thoroughly untrustworthy 
and we can place no reliance on his state- 
ment one way or the other. i 
We, therefore, come to theconclusion that 
the story of the appellant regarding the 
alleged payment is false and no payment 
“was ever made by him. The judgment of 
the learned Subordinate Judge is correct, 
and we affirm it, 
The appeal failsandis, therefore, dismiss- 
ed with costs, 
‘G&L Appeal dismissed. 


MADRAS HIGH COURT. 
Crvit Revision Pstirron No. 385 
oF 1925. 
October 2, 1925. 
Present:—Mr. Justice.Phillips. 
VADAPALLI VARADACHARYULU— 
PETITIONER 


` versus - 
KHANDAVILLI NARASIMHACHAR- 


YULU— RESPONDENT. 

_ Civil Procedure Code (Act V of 1908), ss. 94, 151, 0. 
XXXIX, rr. 1, 2— Injunction restraining execution of 
decree, whether can be granted—Inherent power of 

Court. 

On an application ina pending suit by the plaint- 
iff for an injunction restraining the execution of a 
b obtained by the defendant against the plaintiff's 

ther: 

Held, that the Court had no jurisdiction to grant 
the injunction either under O. XXXIX, or under s. 94 
ors. 151, O. P. O. [p. 615, col. 2.] 

When the O. P. O. makes provision for a certain 
procedure it must be deemed to be exhaustive in that 
respect and the provisions of s. 151 of the Code can- 
not be invoked in opposition to those provisions. [p. 
616, col. 1.] 

Gadi Neelavent v. Mavappareddi Gari Narayana 
Reddi, 53 Ind. Cas. 847; 43 M. 94; 37 M. L. J. 599; 26 M. 
L. T. 377; 10 L. W. 606; (1920) M. W.N.19, Krishna- 
swamy Naidu v. Chengalroya Naidu, 76 Ind. Cas. 836; 
AT M.171; 18 L. W. 870; 45 M. L. J.813; 33 M.L. T, 
207; (1924) A, L R, (M.) 114 and Joshi Sahib Prakash y, 
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Jhinguria, 78 Ind. Cas. 416; 48 A. 144; (1924) A. LR. 
(A.) 446, relied on. i å 

Under s. 94, C. P. O., the Court is given power ‘to 
issus injunctions provided the rules make provision 
for the exercise of that power. The rules are contained 
in O. XXXIX ofthe Code and.s. 94 must, therefore, be 
read subject to the rules contained in that Order. |p. 
615, col. 2.] 

Petition, under s. 115 of Act V of 1908 and 
s. 107 of the Government of India Act, pray- 
ing the High Court to revise an order of the 
District Court, Godavari, at Rajahmundry, 
dated the 2nd April 1925, in C. M. A. No.1 of 
1925, preferred against an order of the Court 
of the Subordinate Judge, Amalapur, dated 
lst January 1925, in I. A. No. 808 of 1924 
in O. S. No. 79 of 1924, 

Mr. K. Ramamurthi, for the Petitioner. 

Mr. K. Kameswara Rao, for the Respond- 
ent. 


JUDGMENT.—This is a petition for 
revising an order of the District Court of 
Godavari refusing to grant an injunction 
restraining the execution of a decree ob- 
tained by the defendant against the plaint- 
iff's father. The Subordinate Judge held 
that he had no jurisdiction to grant such 
an injunction and this view was upheld by 
the District Judge. 

It is now contended that such an injunc- 
tion will come under O. XXXIX, either r. 
lorr.2. It certainly cannot come within 
the language of r. 1, for there is no sugges- 
tion that the property of which delivery 
is to be given is in danger of being wasted, 
damaged or alienated. It is then argued 
that r. 2 would be applicable and that this 
is an injunction to restrain the defendant 
from committing “other injury of any 
kind.” The alleged injury is the execution 
of a decree lawfully obtained. In order to 
hold that, that does constitute an injury, it 
is necessary to hold that, that decree is’ 
illegal, for, if the decree is legal, the de- 
fendant has every right to execute it and 
in doing so cannot be said to commit any 
injury. : 

-It is then argued that s. 94, C. P. O. is 
wider than O. XX XTX and covers the present 
case, but I think that contention must be at 
once negatived in view of the language of 
the section which says “in order to prevent 
the ends of justice from being defeated the 
Court may, if it is so prescribed,” that is to 
say, the Court is given power provided that 
the rules make provision for the exercise 
of that power. The section is clearly gov- 
erned by O. XXXIX which contains the 
rules prescribed. i 


+ 
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A further contention is put forward that | 
“the injunction may be granted under the 


| inherent powers of the Court under s. 151, 
0. P. C., and the petitioner relies on a 
- decision of the Lahore High Court, Kanshi 
Ram v. Sharaf Din (1). The reason for hold- 
“ing this view is not’ very clearly stated in 
“that judgment and it appears to be opposed 
. to the principles adopted by a Full Bench 


N 
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—Abatement of suit—Rent suit—Joint tenants—Non 
joinder in appeal—Inconsistent decrees. z 
Although a plaintiff landlord can sue'any one of his 
joint tenants for the rent, where he does not do so, but 
makes all of them parties to the suit, he cannot, in case 
of his failure to join any of the defendants or his 
representatives, as respondents to the appeal, contend 
that as he had the option to sue any of the joint 


_ tenants or his representatives, his appeal would not 


. of this Courtin Gadi Neelaveni v. Marappa- - 


reddi Gari Narayana Reddi (2) followed 
“in Krishnaswamy Naidu’ v Chengalroya 
_ Naidw (3) and in the case of Joshi Sahib Pra- 
_ kash v. Jhinguria (4). The principle there 
| laid down is that when the Code makes pro- 


vision for a certain procedure the Code must. 


be. deemed to be exhaustive in that respect 
.and the provisions of s. 151 cannot be in- 
voked in opposition to these provisions. 
Here the Code laysdown in s. 94 that the 
Court shall only have power ifitis given by 
rules framed undertthe Code. It, therefore, 
-seems to me impossible to hold that when 
rules have been framed to give the Court 
power, further power should be given by 
s.151. If then the principle laid down in 
-the Full Bench of this Court is correct 
“and-I see no reason to doubt its correctness, 
it is applicable to this case also, and the 
-District Judge was right in his order. ; 
_I-may add that from the facts put before 
‘me here, although they were not considered 
by the lower Courts, the petitioner does 
. not seem to have much ground for his pre- 
sent complaint. 
The petition is dismissed with costs, 
*. VN. V. Petition dismissed. . 
Z. K. 
z 73 Ind. Cas. 909; (1923) A, I. R. (L.) 144. 
2) 53 Ind. Cas. 847; 43 M. 94; 37 M. L. J. 599; 26 M. 
L. T. 377; 10 L. W. 606; (1520) M. W. N. 19. 
(3) 76 Ind. Cas. 836; 47 M. 171; 18 L. W, 870; 45 M. 
L. J. 813; 33 M. L. T. 207; (1924) A. I.R. (ML) 114, 
a 78 Ind. Cas. 416; 46 A. 144; (1924) A. I. R. (AJ) 
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. GALCUTTA HIGH COURT. 
' AppEAL FLOM APPELLATE DECREE No, 496°. 
: or 1923. 
June 15, 1925. 
‘Present:—Justice bir Babington Newbould 
Kr, and Mr. Justice Graham. 
CHANDRA KUMAR GUHA— PLAINTIFF. 
— APPELLANT 
versus i 
ELAHI BUKSHA AND OTHERS—DEPENDANT 
— RESFONDENTS, i 


a" 


abate. : - 

When the effect of not joining some of the defend- 
ants to a suit as respondents to the appeal would, 
in case of the success of the appeal, be the passing 
of two inconsistent decrees,.the appeal would abate. 

Appeal against a decree of the Addi- 
tional District. Judge, Noakhali, dated the 
Ist of August 1922, modifying that of 
the Officiating Munsif, Additional Court, 


` Lakhipur, dated the 2156 of January 1921.. 


` Appellant. 


Dr. Radha Benode Pal, Babus Bhupendra 
Kishore Ghose and Hem Kumar Bose, for the 


Babu Jitendra Kumar Sen Gupta, for 
Babu Mahendra Kumar Ghose, for the Re- 
spondents. i 


JUDGMENT.—This appeal arises out - 
of a suit forrent. The plaintiff brought. a 
suit against 14 defendants claiming from 
them rent with interest on the arrears at the 
rate of 75 per cent. per annum. The 
plaintiff's case is that the tenancy was creat- 
ed in favour of two persons, Amanuddin 
and Mona Gazi who executed a kabuliyat 
and that the defendants had succeeded to 
the interest of these two persons by inherit- 
ance and purchase. One of the defendants 
died before the institution of the suit and 
the heirs of this defendant were not pro- 
perly summoned. The suit was decreed in 
full against the remaining defendants by 
the Court of first instance. Against this 
decree an appeal was preferred by four of 
the defendants, the three sons and the 
widow of Mona Gazi. The appeal was dec- 
reed and thelower Appellate Court decided 
that the stipulation for payment of interest 
at 75 percent. with damages and various 
other abwabs must be held to be hard and 
penal and that the plaintiff was entitled 
‘to get damages at 12 per cent. per annum 
instead of interest at the rate of 75 pér 
cent. per annum on the arrears. Against 
this decision the plaintiff has appealed to 
this Court and has joined as respondents to 
this appeal only those four defendants who 
appealed to the lower Appellate Court. 

A preliminary objection has been taken 
on behalf of these, defendant-respondents 
that the appeal is not maintainable in the 


Givil Procedure Code (Act- V of 1908), 0. XXII,r.4 absence of the other.defendants, On behalf 
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: of the appellant this objection is met by 
the contention thatas the original kabuliyat 
“was executed by the two tenants, Amanud- 
“din and Mona Gazi, they were jointly and 
severally liable ta the rent andit was open 
. to the landlord to sue either and that he 
. is entitled now to claim relief against ‘the 
. representatives of Mona Gazi alone. This 
contention fails on the ground that though 
it was optional with the plaintiff appellant 
to sue the representatives of either of the 
‘joint tenants he did not frame his suit in 
this form. Further on the pleading that 
“the defendants are the representatives of 
_ the original tenants by inheritance and 
purchase it is not apparent that the de- 
. fendants who are respondents in this appeal 
` are all the representatives of Mona Gazi. 
_ A further objection to the appellant's 
action in not joining the other defendants 
_is that if this appeal is decreed there will 
. be two inconsistent decrees, a decree for 
- arrears of rent with damages at 12 per cent. 
against some of the tenants and a decree 
for arrears of rent with interest at 75 per 


_cent. perannum against the four respondents, 


in this appeal. 


We, therefore, hold that the objection of . 


non-joinder is fatal to this appeal which is 
accordingly dismissed with costs. 
N. H. Appeal dismissed. 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1344 or 1922. 
July 1, 1925. 
Present :—-Mr. Justice Adami and 
_Mr. Justice Sen. 
JITENDRA NATH CHATTERJEE 
AND OTHERS—DEFENDANTS—-APPELUANTS 
S : . versus 
Musammat JASODA SAHUN AND ANOTHER 
~—PLAINTIFFS— RESPONDENTS. 
` Contract Act (IX of 1872), s. 74—Penalty, when 
arises—-Ejectment suit—Compromise decree—Stipula- 
tion to pay enhanced rent after expiry of term, whe- 
ther penal—Doctrine of penalty, whether applicable to 
stipulation contained in decree. 

A penalty under s. 74 of the Contraet Act can 
only follow some breach of contract or obligation. 
[p. 619, col. 1] | 

The doctrine of penalties is not applicable to stipu- 
lations contained-in decrees.: Those who, with their 
eyes open, have made alternative engagements and 
invited alternative orders of the Court, must, if they 
fail to perform -the one, perform the other, however 
greatly severe its terms may.be. .(p, 619, col. 2.] 
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An ejectment suit was compromised and the com- 
promise decree provided that the defendants would 
be entitled to occupy the premises in suit for a 
period of eleven years on payment of a yearly rent 
of Rs. 400 and that if they wanted to occupy the 
premises after the expiry of the term, without taking 
a fresh settlement, they shall pay rent at Rs. 100 per 
month : 

Held, that the intention of the parties was that if 
the defendants wanted to occupy the piemises after 
the expiry of the term, they could cither take a 
fresh settlement or remain in occupation without a 
fresh settlement on a rent of Rs. 100 per month which 
the parties at that time thought would be a fair rent 
after the lapse of 11 years and that, therefore, no 
question of any penalty arose. [p.619, col. 1.] 


Appeal against a decision of the District 
Judge, Bhagalpur, dated the 27th July 1922, 
confirming that of the Subordinate Judge, 
Bhagalpur, dated the 28th May 1921. 

Messrs. Hasan Imam, S. M. Mullick and 
S. C. Mozumdar, for the Appellants. 

Messrs P. C.. Manuk, S. N. Palit and N, 
N. Sen, for the Respondents. 


JUDGMENT. 

Adami, dJ.—The plaintiffs in this case 
sued the defendants for house rent at the 
rate of Rs, 100 per month with interest from 
January 1918 to December 1920. 

It appears that some ll or 12 years pre- 
vious to the suit the predecessor of the 
plaintiffs had sued the defendants and 
sought to eject them from the premises 
which are within the Municipality of Bha- 
galpur. The suit was compromised and in 
April 1907 a decree was passed in terms of 
‘the compromise. Clauses 4, 5,7 and 8 of 
the compromise included in the decree are 
to the following effect:— 

“ (4) That from January 1907 to Decem- : 
ber 1917 the defendants shall be entitled 
to occupy the premises mentioned in the 
plaint and pay rent at four hundred rupees 
per year (Rs. 400) payable in four instal- 
ments of Rs. 100 each from January 1907. 
to December 1917 and the plaintiff shall 
have no right to eject the defendants from 
the premises for that period, namely, be- 
fore December 1917. The defendants will, 


_however, be at liberty to vacate the said 


premises at any time within the said period 
of 1l years on giving six months’ notice to 
the plaintiff.” 

“(5) That if the defendants want to 
occupy the premises after the expiry of 
1917, without taking a fresh settlement, 
they shall have to pay rent at Rs. 100 per 
month." 

“ (7) That when the defendants give up 
the premises, they shall be bound to restore 
the premises to. the condition in which 
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it was at the time it was first settled with 
them.” . ‘ 

“ (8) That the plaintiff shall be bound to 
keep the premises in good repair during 
the period of said 11 years.” 

After 1917, the defendants continued to 
occupy the premises: they did not take a 
fresh settlement and held ‘over until the 
date of the suit. 

The’ defence'to the suit was that cl. (5) 


was a covenant for renewal and the stipula- ` 


tion that defendants would have to pay 
Rs. 100 per month, if they wanted to occupy 
.the premises without taking a fresh settle- 
ment, was by way of a penalty; they claimed 
the right to continue paying rent at the 
rate of Rs, 400 a year. 

The question in the suit was whether cl. 
(5) was a renewal clause and whether the 
stipulation as to payment of rent at Rs. 100 

. per month was by way of ‘penalty. The 
learned Subordinate Judge held that el. (5) 
did not contain a covenant for renewal of 
the lease, but that a fresh lease with fresh 
terms and rent could be taken at the expiry 
of the term of the lease. 
. defendants did not execute any fresh 


kabuliyat, nor did they give notice to the. 


appellant of their intention of doing it. He 
decreed the plaintiff's suit. 

The learned District Judge camé to the 
same opinion; heheld that there was no 
covenant for renewal and thatcl. (5) was 
not a penalty clause. He allowed interest 
only from the 27th December 1920, when 
a notice was served on the defendants by 
the plaintiff. ji 

Mr. Hasan Imam before us argues that cl. 
(5) contains a covenant for renewal and 
that the stipulation as to payment of a 
monthly rent of Rs. 100 is penal. He con- 
tends that cl. (5) means that the defendants 
have’ the right to a renewal of the lease 
on the same terms if they donot want to 
take a fresh settlement, and that the sti- 
pulation as to payment of the monthly 
rent of Rs. 100 is intended only to force 
them to take a fresh settlement. At least, 
if his ‘contention is that the defendants 
have aright to renew the lease on the same 


terms, if they do not want afresh settle-- 


ment, it is difficult to understand what ac- 
tion the penalty would be attached to unless 
it is a failure to take a fresh settlement. 
He relies on the cases of Guru Prosanna 
Bhattacharjee v Madhusudan Chowdhury (1), 


(1) 6t Ind. Cas. 824; 26 Q, W. N, 901; 35 C. L, J, 


’ JITENDRA NATH CHATTERJEE V. JASODA SABUN, 


He held that the, 
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Secretary of State for India v. Forbes (2) ` 
and. Lani Mia x: Muhammad Easin Mia ` (3) 
with regard to the question of renewal. In 
my opinion, none of these three decisions 
altogether meets this case. 

In the first one the real question at issue 
was with regard to the meaning of the 
words dosra bundbust, that is to say, whether 
they meant a second settlement on the 
same terms ora different settlement. The 
words in the lease were: ‘ On the expiry 
of the term I shall take a dosra bundbust;" 
the lease was in Bengali. It was held that 
where there is a covenant for renewal, if 
the option does not state the terms of the 
renewal the new lease would be for the 
same period and on the same terms as the 
original lease in respect of all the essential 
conditions thereof except as to the covenant 
for renewal itself. 

In the second case‘the lease provided 
that after the expiry of the term the lessor 
would have power to re-settle the land with 
the lessee ona fairrent. It was held that 
the last clause was intended to bea cove- 
nant for renewal and that the Govern- 
ment was entitled only to alter the rent on 
renewal. 


In the third case the lease contained a 
covenant that upon the expiry of the term 
the tenant would takea fresh settlement 
and that the landlord would grant him such, 
settlement, 

None of these cases, as I have said, meets 
the present case. It is clear from the 
clauses I have.cited that the lessee was 
given three options, he could either leave 
the premises at the end of the term, or he 
could take a fresh settlement, meaning 
thereby a settlement on fresh terms as to 
rent, or he could hold on atarent which 
was arranged to be atthe rate of Rs. 100 
a month. 

The decree and the compromise were 
drafted in English and the meaning of a 
fresh settlement is clear. It meant that the 
parties would meet and agree to the terms 
on which the lease was to be renewed. The ` 
clauses taken as a whole show that the 
plaintiffs were indifferent whether the. 


‘defendants left at the end of the 11 years 


or stayed on. It was agreed that if they 
did want to stay, they must either take a 
fresh settlemnet or remain on paying a rent 
which the parties evidently agreed vould 


(2) 17 Ind, Cas. 180; 16 O. L. J. 217. 
- (3) 33 Ind. Cas. 448: 20 O. W, N. 948, 
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be a fair one after the lapse of 11 years, at 
the rate of Rs. 100 per month. ; 

The case is almost exactly similar to the 
case of Gunpat Singh v. Josodhur Singh (A). 
There the kabuliyats stated that after the 
expiry of a term of five years the defendant 

“would cease to, have any right to retain 
possession, but in case he failed to execute 
a fresh kabuliyat, the landlords should 
have power to realise rent at Rs. 5 per bigha 
on the strength of the said kabuliyats and 
the defendants would have no objection 
to that. Ib was held that the plaintiffs were 
entitled to demand rent at the rate of Rs. 5 
a bigha and the stipulation of payment of 
rent at that rate was nota penalty by reason 
ofthe non-execution of fresh kabuliyats. It 
has been sought to compare this last cited 
case with the case of Abdul Aziz v. Karu 
(5), but the latter is quite a different case. 
It was there provided that the tenant should 
give up the land on the expiry of the term 
and, if upon the expiry. of the term, he 
claimed aright of occupancy or caused a 
claim to be put up by any other person, he 
would be liable whilst holding over to pay 
a higher rent. 
as regards the payment of higher rent being 
in the nature of a penalty was not enforces 
able. The penalty in that case was for the 
tenant's action in setting up a right of occu- 
pancy and claiming to be not liable to 
ejectment. That case too does not affect 
the question of renewal but only that of 
penalty. In my mind it is quite clear that 
what the parties intended was that if the 
defendants wanted to occupy the premises 
after the expiry of 1917 they could either 
take a fresh settlement or remain in occu- 
pation without a fresh settlement on a rent 
of Rs. 100 per month which the parties at 
that time thought would be a fair rent after 
the lapse of 11 years. 

With regard to the question of penalty, 
it is hard to understand how the clause as 
it is framed could be construed to intend a 
penalty. There was no obligation on the 
defendants to occupy the house or to take 
a fresh settlement and a penalty under s. 
74 of the Contract Act will only follow some 
breach of contract or obligation. There is 
no obligation in the present case. Mr. 
Hasan Imam has relied on the case of John 
Pierpont Morgan v. Ramjee Ram (6), where 


(4) 20 Ind. Cas. 516; 17 O. L. J. 590. 
, (5) 21 Ind. Oas. 443: 18 C. L. J. 95. 
` (6) 56 Ind. Oas. 368; 5 P. L. J. 302; (1920) Pat, 168; 
1 P.L. T. 310. 
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it was held that where a lease contains a 
stipulation that the lessee shall pay mesne 
profits at an unduly high rate on failure to . 
give up the land, which formed the sub- 
ject-matter of the lease on the expiry of the , 
term, the Court has power to alter the rate 
agreed upon as being in the nature ofa 
penalty, but in that case there was an obli- 
gation for the tenant to-leave at the end 
of the term and the penalty was to cover 
any action of the ratyat in refusing to give 
up the land on the ground that he had an 
occupancy right. oes 

However, in the present case it has tob 
remembered that cl. (5) forms part of a dec- 
ree, and I need only refer to the case of 
Shirekuli Timapa Hegdav. Mahablya (7). 
It was there held that the doctrine of penal- 
ties was not applicable to stipulations con- 
tained in decrees. Jn that judgment Bird- 
wood, J., cited the followiug remarks made 
by West, J., in the case of Balprasad v. 
Dharnidhar Sakharam (8):—‘ The princi- 
ples which govern the enforcement of con- 
tracts and their modification, when justice 
‘requires it, do not apply to decrees which, 
as they are framed, embody and express 
such justice as the Court is capable of con- 
ceiving and administering. The admission 
of a power to vary the requirements of a 
°decree once passed would introduce uncer- 
tainty and confusion. No one’s rights 
would, at any stage, be so established that 
they could be depended on, and the Courts 
would be overwhelmed with applications 
for the modification, on equitable principles, 
of orders made on a full consideration of 
the cases which they were meant to termi- 
nate. Itis obvious that such a state of 
things would not be far removed from a 
judicial chaos; and as ordinary decrees are 
thus unchangeable,so we think are those 
jn which through a special provision for 
the convenience of parties, their own dis- 
posals of their disputes are embodied. The 
doctrine of penalties is not applicable 
to such a class of cases, and those who, 
with their eyes open have made alternative , 
engagements and invited alternative orders. 
of the Court, must,if they fail to perform 
the one, perform the other, however great- 
ly severe its terms may be.” 

The defendants, therefore, cannot but 
forward the doctrine of penalties in the 
present case considering that they held 

(7) 10 B. 435; 5 Tnd. Dec. (xN. 8.) 678. 


(8) 10 B. 437m; Unrep. P. J. B. H, O, R. (1874-7) 
668; 5 Ind. Dec. (x. 8.) 8797, ; 
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their premises under the terms of the com- 
promise embodied in the decree. 

With regard to the question of interest 
which forms the subject of the cross-ap- 
peal, in my opinion, the learned District 
Judge was quite correct in disallowing in- 
terest previous to the 27th December 1920 
not because the interest should be reckon- 
ed only from the date of notice but because 
the increase in the rent is so large that I 
think it is only fair that the defendants 
should not be called upon to pay more by 
way of interest. - 

I would dismiss the appeal and cross-ap- 
peal with costs. 

Sen, J.—I agree. 


Z. K. Appeal dismissed. l 


MADRAS HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION 
APPLICATION IN OivIL Suit No. 827 or 1922. 

j September 11, 1924. 
Present:—Mr. Justice Devadoss. 
R. K. ABDUL RAHIMAN SAHIB 4 
CO.—PLAINTIFFS 


VETSUS 
Messrs. SHAW WALLACE & CO.— 
DEFENDANTS. 

Insolvency—Suit by insolvent continued by Oficial 
Assignee—Dismissal of suit—Costs, whether payable 
personally by Official Assignee.’ : a 

Where during the pendency of a suit the plaintiff 
becomes an insolvent and the Official Assignee con- 
tinues the action knowing that it is wholly unsus- 
tainable, or where in the conduct of the action he is 
guilty of any conduct, which a prudent man would 
not be a party to, it would be open to the Court to 
direct the Official Assignee, to pay the costs of the 
action personally. But where there is a bona fide 
dispute and the facts are such that it would not be 
easy to decide, whether the bankrupt has a good case 
or not, the Official Assignee should not be made to 
pay the costs personally out of his pocket. [p. 620, 

1. 2. 
in a Williams & Co., Ex parte Oficial Receiver, 
(1913) 2 K B. 88; 82 L. J. K. B.459; 108 L. T. 585; 20 
Manson 21; 57 S. J. 285; 29 T. L. R. 243, followed., 

Mr. G. Krishnaswami Iyer, for the Plaint- 
iffs. 

Mr. N. Rajagopalan, for the Defendants. 

JUDGMENT.—This is an application 
by the defendants, for bringing the decree 
into conformity with the judgmentand for 
making the Official Assignee pay the costs 
of the action personally and for other relief, 
In my judgment * I held that the defendants 
were entitled to the costs of the action. 
Mr -Raiagopalan, who appears for the de- 
aka a Sac sanan Are PRS KEN AA EL SN ak OARS 

*See $i lnd, Oas.—-[Hd]. ae 
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fendants, contends that the deeree is not 
in conformity with the judgment, inasmuch 
as the decree contains the words, “from 
and out of the estate of the first plaintiffs, 
adjudicated insolvents in his hands.” It is 
urged that when the Official Assignee is a 
party to a suit, the proper order to make is 
to make him pay the costs personally. Mr. 
Rajagopalan relies upon Borneman v, 
Wilson (1), London School Board v. Wall (2), 
Hill v. Cooke Hill (3) and also Inre Suresh 
Chunder Gooyee (4). These cases do not 
support the contention of the defendants. 
It isin the discretion of the Court, which 
decides the case, to direct the Official 
Assignee, or the trustee in bankruptcy, to 
pay the costspersonally. Ifthe action is 
by the insolvents and the Official Assignee 
continues the action, knowing that the ac- 
tion is wholly unsustainable, or that in the 
conduct ofthe action heis guilty of any 
conduct, which a prudent man would not 
be a party to, then it would be open to 
the Court, to direct the Official Assignee. 
to pay the costs of the action personally. 
But where there is a bona fide dispute and 
where the facts are such that it would not 
be easy to decide, whether the bankrupt 
has a good case or not, the Official Assignee 
if he acts bona fide, should not be made to 
pay the costs personally, that is, out of his 
pocket ; but he is entitled to have an order 
made, to pay the costs out of the estate. In 
this case, there was a bona fide dispute and 
the question was not free from difficulty. 
After a protracted argument, I came to the 
conclusion that the plaintiffs were not en- 
titled to succeed in the action. That being 
so, I think the Official Assignee was well 
advised in continuing the suit, after the 
plaintiffs became insolvent; and this is not 
a fit case in which the Official Assignee 
should be directed to pay the costs of the 
action, personally. In this connection, I 
may refer to a case reported in In re 
Williams & Co., Ex parte Official Receiver 
(5). When I delivered my judgment, I did 
not intend that the Official Assignee should 
pay the costs personally. The decree, as 
drawn up, is correct ; but the costs of the 
defendants should be paid, out of the estate 
and they should not be asked to rank as 


(1) (1885) 28 Ch. D. 53; 54 L. J, Ch. 631; 51 L.T. 
728: 33 W. R. 141. 


(3) (1891) 8 Morrell 202, 

(3) 1916) W. N. 61. 

(4) 51 Ind. Cas. 654; 23 C. W. N. 431. 

(5) (1913) 2 K. B. 88; 82 L. J. K. B. 459; 103 L, T, 
585; 20 Manson 21; 57 S, J. 285; 29 T. L. R. 243. < 
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creditors in respect of the costs they have 
incurred in the suit. This application is 
dismissed, but without costs. 


V. NV. Application dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Forsicn Court Decrgs No. 58 or 1922, 
EXECUTION MISCELLANEOUS APPLICATION 
No. 464 or 1924. 

-April 8, 1925. 

Present:—Mr. Rupchand Bilaram, A. J. C. 
Messrs. LANGLEY BILLIMORIA 

“AND Co.—DECREK-HOLDERS— PLAINTIFFS 

; versus 

Fiem or LAKHMICHAND-GOPALDAS. 
0i se —J cp@MENT-DEBTORS— DEFENDANTS. 

' Civil Procedure Code (Act V of 1908), ss. 89, 42, 
46—Transfer of decree for execution—Court to which 
decree transferred, whether can issue precept. 

A Court to which a decree has been transferred for 
execution is not competent to issue a precept under 
s. 46 of the-O. P. O. ; É 

Mr. Pahlajsing B. Advani, for the Appli- 

cant. 
- ORDER.—This decree has been trans- 
ferred by the Bombay High Court to this 
Court for execution. The judgment credi- 
tors have obtained attachment of certain 
debts and certain moveable property 
within the ordinary jurisdiction of this 
Court. They have upto now realized 
nothing. On November 27, 1924, they 
obtained a precept from this Court for 
attachment of certain immoveable proper- 
ties at Shikarpur outside the ordinary 
jurisdiction of this Court. This order was 
passed under a misapprehension as tu the 
nature of the decree and the effect of s. 46, 
C. P.O. The period for which the precept 
was in force has expired, The judgment- 
creditors have repeated their application 
for a fresh precept. 

Section 46, C. P. C., enables a judgment- 
creditor to apply for a precept to “the 
Court which passed the decree.’ Admit- 
tedly this Court has not passed the decree. 
It is urged that this section isto be read 
with s. 42 of the Code which confers on 
this Court in executing this decree the 
same powers asthe original Court and the 
issue ofa precept is only a step in execu- 
tion of the decree. Iam not prepared to 
hold that s. 42 of the Code is intended to 
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enlarge the scope of s. 46 or that sufficient 

reasons exist for deviating from the ordinary 

rules of construction of interpreting this 

section literally. The provisions of s. 46 

have for the first time been introduced in 

the Code of 1908, and are intended to 

provide for interim attachment of the 

property of the judgment-debtor pending 
the transfer of the decree tothe Court 

within whose jurisdiction such property is. 

The Bombay High Court which passed the 

decree and not this Court, is competent to 

order this decree to be transferred to the 

Shikarpur Court for execution. The fact 

that the decree has been transferred to 

this Court for execution has not deprived 

the Bombay High Court of its powers” 
either to act under s. 46, C. P. C., or to 

issue simultaneous execution within its 

own jurisdiction or even to order the trans- 

fer of this decree-to “the Shikarpur Court’ 
for simultaneous execution. There is no. 
prejudice to the judgment-creditors in’ 
being required to apply for a precept to 

the High Court of Bombay. 

The literal meaning to be attached to 
the words “the Court which passed the 
decree” is not repugnant to the general 
purview of the Act and there is nothing to 
show that it was intended to be enlarged 
by reading into the section the words “or 
the Court to which the decree has been 
transferred for execution.” I must, there- 


‘fore, reject this application as incompetent, 


P. B, A. Application rejected, 


MADRAS HIGH COURT. 
REFERRED Case No, 12 op 1924. 
September 1, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 

K. KALIBA SAHIB AND OTHERS—- 
PLAINTIFFS 

VETSUS 
SUBBARAYA AYYAR—Derenpant, 
Provincial Small Cause Courts Act (IX of 1857), 
s. 28—Civil Procedure’ Code (Act V of 1908), O. VII oct 
r. 10—District Munsif exercising small cause jurisdic- 
tion, whether bound by judicial order of District Judge 
on appeal from Revenue Court—Order of District 
Judge holding suit as cognisable by Civil Court, effect 


of. 

IN District Munsif acting asa Small Cause Court ` 
Judge is subject to the administrative control of the 
District Court under s. 28 of the Provincial Small 
Cause Courts Act, but he is not bound by an order 
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of the District Judge passed in his judicial capacity 
on an appeal from a Revenue Court, 

Where, therefore, a District Judge on appeal from 
a Revenue Court,holds that a suit is cognisable by 
the Civil Court, and in pursuance of suci? order the 
plaint is presented in the Court of a District Munsif 
on the small cause side, the latter is not bound by 
the order of the District Judge, and is at liberty to 
hold that the suit is not cognisable by a Civil Court. 
[p. 622, col. 2] |, 

Case stated under rr. 1 and6 of O. XLVI 
of Act V of 1908 by the District Munsif, 
Negapatam, in S. C. No. 159 of 1924 on. his 
file for the orders of the High Court on the 
point whether said Small Cause Suit No. 109 


of 1924 is triable by the District Munsif in ' 


pursuance of the order of the District 
Court, East Tanjore, at Negapatam, when 
that District Munsif’s Court had already 
held that it had no jurisdiction to try the 
said suit. 

Mr. R. Kuppusami Aiyar, for Plaintiffs 
Nos. 1, 3 and 7. . 

Mr. V. K. Srinivasa Aiyangar, for the 
Defendant. 

JUDGMENT.—This is a reference by 
the District Munsif of Negapatam under 
O. XLVI, rr. land 6 of the O. P. C.,and the 
question referred is in these terms:— 

“Is not this Oourt competent to proceed 
with the trial of this suit in pursuance of 
the order of the District Court in O. M. A. 
No. 101 of 1923 preferred against the 
order of the Revenue Divisional Officer 
when this Court on its small cause side 
had already held thatit had no jurisdiction 
to try this suit.” 

The suit was brought in the District 
Munsif’s Court on its small cause side by 
the trustees of Nagore Durga for rent. The 
defendant contended that the property in 


his possession formed part of an estate: 


and thata Civil Court had no jurisdiction 
to try the case. The District Munsif held 
that he had no jurisdiction to try the case 
and directed that the plaint be returned to 
the plaintiffs for presentation to the pro- 
per Court. The plaint was presented to the 
Revenue Divisional Officer and he held that 
the defendant was not a raiyat under Act 
1 of 1908 and directed the return of the 
plaint to the plaintiffs. Against this order 
of the Revenue Divisional.@fficer, the plaint- 
iffs appealed to the District Court of 
Negapatam and the District Judge held 
that the Revenue Court had no jurisdiction 
and that the Civil Court had jurisdiction 
to try the case. .The plaint was again 
presented to the District Munsif. The Dis- 
trict Munsif was confronted with his pre- 
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vious order that the Civil Court had no 
jurisdiction and the order ofthe District 
Judge that the Revenue Court had no 
juiisdiction and that the Civil Court had 
jurisdiction to try the case. The order of 
the District Court on appeal from the 
Revenue Divisional Officer is not binding 
on the District Munsif, The District Munsif 
evidently was under the impression that he 
being subordinate to the District Judge 
was bound by his order. The District 
Munsif acting as a Small Cause Judge is 
subject to the administrative control of the 
District Court under s. 28 of the Provincial 
Small Cause Courts Act, but he is not bound 
by an order of the District Judge passed in 
his judicial capacity on an appeal from 
the Revenue Court. Aswe are of opinion 
that the order of the District Judge in C. 
M. A. No. 101 of 1923 is not binding upon 
the’ District Munsif he is at liberty to pass 
any order he likes, either party will be 
entitled to movethis High Court against 
the order of the District Munsif and the de- 
cision of the High Court in revision against 
the order of the District Munsif will bind 
the District Munsif as well as the District 
Court. It is not necessary that the question 
referred to us should be answered at this 
stage. The papers will be returned to the 
District Munsif, 

V. N. vV. 

Z, K. Papers returned. 


ALLAHABAD HIGH COURT. 
Cryin Revision No. 109 or 1925. 
December 2, 1925. 
Present:—Mr. Justice Mukerji. 

Fira CHANDRABHAN PRAKASHNATH. 

-  —PLAINTIFF—APPLICANT 
VETSUS 
EAST INDIAN RAILWAY COMPANY 
—DEFENDANT— OPPOSITE PARTY. 

Railways Act (IX of 1890), ss. 75, 8U—Goods re- 
quiring to be insured consigned for carriage over 
two Railways—Non-delivery --Suit for compensation 
against Railway other than that to which goods con- 
signed—Insurance, absence of—Loss, proof of—Liabil- 
ity of Railway Company. 

In a suit to recover compensation from a Railway 
Company for the non-delivery of articles of special 
value, consigned to the Oompany for carriage the 
latter can claim protection under s. 75 of the Railways 
Act only if itis proved that the articles have been 
lost. Ifthe articles are still in the possession of the 
Railway Administration and it fails to deliver the 
articles, it cannot take advantage of the provisions of 
s. 75. [p. 623, cols, 1 & 2] s 


[92 I. ©, 1926} 

Where, however, the suit is brought not against the 
Railway to which the goods were delivered, but against 
a Railway over whose system they had subsequently 
to be carried, the suit is maintainable, under s. 80 
of the Railways Act, only on the assumption that the 
- goods have been lost while in the custody of such 
Railway, and the latter is, therefore, entitled to claim 
the protection of s. 75 of the Act, without any further 
proof < the loss of the goods. [p. 623, col. 2; p. 624, 
col. 1. 

When goods delivered to a Railway Company for 
carriage are not forthcoming for delivery at the desti- 
nation and their whereabouts are not known, it 
y“ be assumed that they have been lost. [p. 624, col. 


Civil revision from an order of the 
Judge, Small Cause: Court, Agra, dated 
the 14th of March 1925. . 

Dr. K. N. Katju, for the Applicant. 

Mr. Ladli Prasad Zutshi, for the Opposite 
Party. ; 

JUDGMENT.—This is an application 
in revision by a plaintiff firm whose suit 
against the East Indian Railway Company 
has been dismissed by alearned Judge of 
the Small Cause Court. 

It appears that a consignment of glass 
bangles consisting of six bundles was sent 
to the address of the plaintiff from Wadi 
Bunder in Bombay for delivery at Feroza- 
bad. Out of the six bundles only four were 
delivered. It was with respect to the two 
bundles not delivered that the suit was 
brought for compensation. 

The learned Judge found thatiat the 
Tundla Railway Station, the goods had 
been handed over to the East Indian Rail- 
way Company and that, therefore, the 
East Indian Railway Company would be 
responsible for the compensation. He, how- 
ever, held that glass bangles of the value 
consigned were, under the law liable to be 
insured for their safe conveyance and that 
there being no insurance and there being 
no declaration of the value and the con- 
tents of the bundles the defendants were 
not liable. 

No evidence has been adduced by the 
respondents to prove that the two bundles 
out of six were actually lost by them. That 
being the case, the learned Counsel for the 
applicants contends that it is quite possible 
that the two bundles are still in the 
custody and possession of the respondents 
and that unless and until they prove that 
the bundles have been lost, they cannot 
take advantage of the rule that they are 
not responsible for the loss of those articles 
which should have been insured, but which 
have not been insured. There can be no 
doubt that if the articles be still in the 
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possession of the Railway Administration ` 
and if they have failed to deliver the arti- 
cles in their possession they cannot take 
advantage of s. 75 of the Railways Act. It 
is only when the articles have been lost 
by them that the respondents can claim 
protection under s, 75 of the Railways Act. 

In answer to this contention the learned 
Counsel for the respondents has pointed 


‘out that it must be taken that the goods 


have been lost while in transit on the 
Railway of the defendants as otherwise, he 
contends, the suit would not at all be 
maintainable against the respondents. It 
is conceded on behalf of the applicant 
that the plaint was wrong in the statements 
it contained, viz., the goods had been hand- 
ed over to the East Indian Railway Ad- 
ministration at Bombay. As a matter of 
fact, the Railway Administration to whom 
the goods were handed over was the Great 


‘Indian Peninsula Railway. East Indian 


Railway were, therefore, not a contracting 
party with the plaintiff firm.. Under s. 80 
of the Railways Act a suit can be brought 
for compensation for loss of goods against 
either the party to whom they were deliver- 
ed for conveyance or the party on whose 
Railway the loss occurred. East Indian 
Railway not being the contracting party 
can be held responsible only on the ground ` 


-that it was on their Railway that the loss 


of the goods occurred. It is urged that if. 
the respondents are to be held liable they - 
can be held liable only on the assumption 
that the goods were lost while on their 
Railway. The case of G. I. P. Railway v, 
Sham Manohar (1) has been cited in sup- 
port of this view. 

In my opinion, the contention of the 
learned Counsel for the respondents is 
sound. On behalfof the applicants it has 
been urged that supposing there was a 
misdelivery of the goods by the East 
Indian Railway at Ferozabad, that Adminis- 
tration could be held liable under s. 80 of 
the Railways Act. I am not prepared to 
express any opinion on the hypothetical 
case put before me by the learned Counsel 
for the applicants. It may be that mis- 
delivery of property by East Indian Rail. 
way would make them liable under s, 80 
of the Railways Act. But even then the 
loss would be loss by the Railway Com- 
pany although it would also be a loss to 
the owner. To give the word “loss” its 
plain meaning, when a certain article de. 

(1) 14 Ind, Oas, 803; 34 A. 422; 9 A, Ld, 492 
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livered to the Railway Company i is not forth- 
coming for delivery at the destination and 
its whereabouts are not known one would 
say thatthe article has been lost. In order to 
make Hast Indian Railway Company liable 
the plaintiffs must allege that the goods 
were lost by something done by or by some 


neglect of the Hast Indian Railway Ad-. 


ministration. If that be so, the loss is 
equally aloss within the meaning ofs. 75 
of the Railways Act. The loss was of a 
part of goods of the value of over Rs. 100 
and of a kind which was liable to be in- 
sured. The result is that non-insurance 
makes the claim unmaintainable. 

I hold that the revision has no substance 
and must fail and is hereby dismissed with 
costs which will include Counsel's fees in 
this Court on the higher scale. 

Z. K. 


OF ee 2 ‘ 
Revision dismissed. 


eee 


MADRAS HIGH COURT. 
Stamp REGISTER No, 14383 or 1924. 
August 18, 1925. 
Present:—Mr, Justice Phillips and 
Mr. Justice Ramesam. 

In re TIRUVANGALATH NELLYOTON 
PAIDAL NAYAR AND oTHERS—PLaINTIFFS 


APPELLANTS. 

‘Court Fees Act (VII of 1870), s. :?, (ix), Sch. I, 
Art. 1—Suit for redemption of kanom—Decree for pos- 
session on payment of mortgage amount and value of 
amprovements—-Appeal revalue of improvements — 
Court-fee payable. 

The principle of the Court Fees Act is that the 
plaintiff should pay a Court-fee in proportion to the 
value of the relief he seeks. That value if possible, 
is determined in money but where there is no money 
value or the money value is uncertain, the Act pro- 
vides rules according to which the valuation shall be 
made. [p. 625, col. L] 

The value ofan appeal is not in all cases the value 
of the suit as originally filed, but may be the value 
of the relief granted by the decree which the appellant 
wishes to get rid of. [p. 625, col. 2.] 

Where in a suit for redemption of a kanom, a 
decree for possession was passed on payment of ‘the 
amount of mortgage and the value of improvements 
and an appeal was filed which related only to the 
value of improvements payable: ` 

Held, that s. 7, ix of the Court Fees Act was 
inapplicable and that Oourt-fee .was payable on the 
memorandum of appeal not on the mortgage amount 
but ad valorem on the amount in dispute in appeal 
under Art. 1 of Sch. I to the Court Fees Act. [p. 625, 
colg. 1 & 2.] 


Reference under Court Fees Act, 29 M. 367; 16 M. ` 


L. J. 287, Nepal Rai v. Debi Prasad, 27 A. 447; 2 A. 
L. J. 105; A. W. N. (1903) 40, In re Varkodi Achi, 68 
Ind, Cas, 444; 45 M. 246; 14-L. W. 624; 41 M, L.J 


yin [981 LO: 1926) ` 


587; Tea W. X. 854; 30M L. T. 88; (1922) A. I. 
R. aL) 911 and Lekh Ram v. Ramji Das, 57 Ind. Cas. 
215; 1 L. 234, followed. 


Stamp reference on the question which 
is the subject-matter in dispute in the second 
appeal sought to be preferred against the 
decree of the District Court, North 
Malabar, in A. S. No. 135 of 1923, preferred 
against a decree of the Court ofthe Ad- 
ditional District .Munsif, Tellicherry in 
O. S. No. 324 of 1921 whether the enhanced 
amount of compensation to which alone 
the appeal relates or the right to redeem, 
which was the subject-matter of the suit. 

Mr. K.P. Ramakrishna Iyer, for the Ap-. 
pellant.. 

-Mr. C. V. Anaa Sahg Iyer, for. thes, 


Government. 
J UDGMENT. 
Phillips, J.—This is a reference under 
s. 5 of the Court Fees Act. The plaintiff filed 
a suit for redemption of a kanom. He 
obtained a decree for recovery of possession 
of property, subject to payment of the 
kanom amount and the value of improve- ` 
ments. In'appeal, there is no dispute as 
to plaintiff’s right to redeem but he appeals 
against the value allowed for improve- ` 
ments. The question is:—What isthe pro- > 


. per Court-fee payable on the memorandum 


of appeal ? 

-The reference has been made, because as 
a matter of practice, the ‘Taxing Officer” 
has been following the decision in Reference 
under Court Fees Act s. 5, (1) where it was - 
held that the.claim for improvements being | 
merely incidental to the decree for possés- 
sion, the Court-fees payable was that pre- > 
scribed by s. 7, cl. ix of the Court Fees Act, : 
viz., on the principal amount of the mort- ` 
gage. It appears, on a reference tothe ' 
papers in that case, which was an ejectment 
suit that the right to eject was in dispute 
in appeal as well as the claim for improve- 
ments; but in answering the reference, this 
Court held that even where the question ' 
raised is as to-the- value of the improve- 
ments, the appellant should not be called 
upon to pay any fee other than that pay- 
able in asuit for-possession of land. This 
dictum is obiter and has not -been followed 
in later cases. We have now to determine 
whether the practice in accordance with 
this dictum is correct. The payment of - 


- compensation for improvements under the . 


Malabar Tenants’ Compensation Act . is 
similar in nature.to the payment of money... 


(1) 23°M, 84; 8 Ind. Deo. (x. s) 453,77 ` 


[9$ T. 0. 1926] 


due under a mortgage, for, until such a 
payment is made, the Jandlord or mort- 
gagor, as the case may be, cannot recover 
possession. This case, therefore, is similar 
to aredemption suit where the’ amount of 
mortgage money payable is in dispute. The 
principle of the Court Fees Act is that the 
plaintiff should pay a Court-fee in propor- 
tion to the value of the relief he seeks. 
That value, ‘if possible, is determined in 
money but where thereis no money value 
or the money value is uncertain, the Act 
provides. rules according to which the 
valuation shall be made. Section 7 deals 
“with the valuation of suits only, except in 
cl. (iv) where the valuation of an appeal is 
also provided for, that clause deals with 
cases where the money value of the relief 
cannot be ascertained. 

The general provision in respect of ap- 
peals is Art. 1, Sch. I which provides that 
the fee shall be paid in accordance with the 
amount or value of the subject-matter in 
dispute anditis clear from the language 
that the words “in dispute” must relate to 
the dispute in appeal and not in the origi- 
nal suit. It would thus appear that the 
word “suits” mentioned in s. 7 does not 
include appeals and this was pointed out 
in Reference under Court Fees Act, 1870 (2), 
where a case similar to the present one was 
considered. It was there held that, when 
an appeal in a redemption suit related 
only to the amount of mortgage money pay- 
able, the fee must be calculated with re- 
ference to the amount in dispute in appeal. 
This case exactly covers the present refer- 
ence andit isnot quite clear why it has 
not been followed by the Taxing Officer. 
It purports to follow a case in Nepal Rai 
v. Debi Prasad (3) and dissents from a con- 
trary decision in Pirbhu Narain Singh v. 
Sita Ram (4). The view in Nepal Rai v. 
Devi Prasad (3) was also followed in Baji Lal 
v. Gobardhan, Singh (5) and Raghbir Prasad 
v. Shanker Bux Singh (6). There are cases 
in this Court which seem to support Refer- 
ence under Court Fees Act, s. 5 (1), Zamorin 
_ of Calicut v. Surya Narayana Bhatta (7), 

Reference under Court Fees Act, s. 5 (8) and 


(2) 29 M. 367; 16M. L. J. 287. 
(3) 27 A. 447; 2 A. L. J. 105; A. W. N. (1905) 40. 
(4) 13 A, 94; A. W. N. (1890) 231; 7 Ind. Dec. (N. s.) 


9. < 
(5) 1 Ind. Cas. 1000; 31 A. 265; 6 A. L. J. 155. 
ay 21 Ind. Cas. 723; 36 A. 40; 11 A. L.J. 1016 
(7) 5 M. 984; 2 Ind. Dec. (x. s.) 198. 
(8) 14 M, 480; 5 Ind. Dec. (x, s.) 335. 
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Sekharan Nair v. Kongot Eachoran Nair (9). 
In all these cases as wellas in Reference 
under Court Fees Act, s. 5 (1), the question 
of the right to redeem. or the right to eject 
was in issue, The decision in Zamorin of 
Calicut v. Narayana Bhatta (7) has reference 
to a suit andnot to an appeal and conse- 
quently s.7, cl. (ixis directly applicable. In 
Reference under Court Fees Act s.'5 (8) the 
reference was made in connection with an 
appeal but the judgment deals only with 
the question of suits. InSekharan Nair v. 
Kongot Echaran Nair (9) the right to 
redeem was in issue and it was. held that, 
where the only question raised in appeal is 
as to the amount payable, the memorandum 
of appeal would come under Art. 1 of Sch. 
I for the purpose of computing the Court- 
fee. In In re Garapati Butchi Seethayamma, 
(10) the right to recover land was in issue 
inthe suit but thedearned Judge in his 
judgment recognised that the current of 
authority is clearly in favour of the view 
that the value of an appeal is not in all 
cases the value of the suit as originally 
filed, but the value of the relief granted by 
the decree which the party wishes to get 
rid of. That this is the correct view is 
clear from the frame of the Court Fees 
Act which provides means for determin- 
ing the value of the relief sought; such 
value cannot dlways be accurately deter- 
mined by the plaintiff, when he files the 
suit, but can in many cases be definitely 
fixed in appeal, after the decree has been 
passed, the value being the difference bet- 
ween the amount stated in the decree and 
the amount sought by the plaintiff. It is 
only in very rare cases that an appeal can- 
not be definitely valued and such cases are 
provided for in s. 7 cl. (iv). There may be 


` other instances and then,one would natural- 


ly look to. the provisions of the Act relat- 
ing to suits in order to ascertain the value 
of the appeal. 


The principle laid down in Reference 
under Court Fees Act 1870 (2) has been 
adoptedin In re Porkodi Achi (11) and also 
by the Allahabad High Court as mentioned 
above, and by the Lahore High Court in 
Lekh Ram v. Ramji Das (12). 


(9) 3 Ind. Cas. 159; 20 M. L. J. 121; 6 M. L. T. 245, 

(10) 85 Ind. Cas. 405; 21 L. W. 15; 47 M. L. J. 919; 
(1925) A. I. R. (AL) 323; 48 M. 652. . 

(11) 68 Ind. Cas. 444; 45 M. 246; 14 L. W, 624; 41 
M. L. J. 587; (1921) M. W.N. 854; 30 M.L. T, 88; 
(1922) A. I. R. (AL) 211. . 

(12) 57 Ind. Cas. 215; 1 L, 234 
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We, therefore, accept the ruling in Re- 
ference under Court Fees Act, 1870 (2) and 
find that the Court-fee payable in the pre- 
sent instance must be determined in ac- 
cordance with the value of improvements 
which the appellant seeks to avoid. Time 
for paying the additional Court-fee is ex- 
tended to 28th August, 1925. 

Ramesam, J.—I agree.. 


V. N. V. Reference answered. 
Z, K. 


PATNA HIGH COURT. 
Frest OivaL Apresar No. 206 or 1920. 
June 10, 1925. 

Present :—Mr. Justice Adami and 
Mr. Justite Sen.. 
HITENDRA SINGH AND OTAERS— 
PETITIONERS 


l versus 
MAHARAJADHIRAJ or DARBHANGA— 
Oprosirs PARTY. 
` Court Fees Act (VII of 1870), ss. 5, 12—Court-fee 
payable on memorandum of appeal—Tazxing Oficer, 


order of—High Court, interference by—Refund of 
excess fee levied. i 

The High Oourt has no power or jurisdiction to 
interfere with an order passed by the Taxing Officer 
settling the amount of Court-fee payable on a memo- 
randum of appeal, which order is final and against 
which there is no power of appeal, review or revision. 
Even if the. Court is of opinion that the Court-fee 
levied is in excess of that payable under the law, it 
tn power to order a refund of the excess amount 
evied. 


Application for refund of excess Court- 
fees paid on the memorandum of appeal in 
Appeal No. 206 of 1920, ' 

Messrs. S. M. Mullick and L. K. Jha, for 
the Petitioners. : 

Mr. Sultan Ahmed, Government Advocate, 
for the Opposite Party. 

JUDGMENT .—This is a- petition for 
the issue of a certificate by the Court 
for the refund of Rs. 2,427-8, paid as 
Court-fee on a memorandum of appeal filed 
before this Court. f 

The petitioners filed a suit on the 24th 
July 1918 paying a Court-fee of Rs. 579-8, 
They lost the case in the Trial Court and 
appealed to this Court, paying again the 
same Court-fee as had been paid on the 
plaint. The matter was reported by the 
Stamp Reporter to the Taxing Officer and 
the Taxing Officer decided that the Court- 
fee due on the memorandum of appeal was 


~ 
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(93 i. ©. 1926). 
Rs.3,000 ard the petitioners accordingly paid 
the deficit, 

When the appeal came before a Bench 
of this Court the matter of the Court-fee 
payable on the plaint was considered and 
it was decided that the Court-fee of 
Rs. 272-8 was sufficient. 

It is now claimed that by reason of the 
decision of a Bench of the Court the peti- 
tioners are entitled to a refund of 
Rs. 2,427-8. 

It has been settled by this Court ina 
series of decisions, namely, Ram Selhar 


. Prasad Singh v. Sheonandan Dubey (1) and 


Sheopujan Rai v. Kesho Prasad Singh (2) as 
well asin the case of Ram Sumran Prasad v. 
Gobind Das (3) thatin a case like this, this 
Court bas no power or jurisdiction to inter- 
fere with the order passed by the Taxing 
Officer which is final and against which 
there isno power of appeal, review or revi- 
sion. These cases conclude the matter 
and prevent us from interfering orin any 
way holding that the decision of the Tax- 
ing Officer was incorrect, and his decision 
must stand. We have, therefore, no power 
to order a refund of the Rs. 2,427-8. i 

The petitioners are entitled to some sym- . 
pathy owing to the difference in the deci- 
sion between the two authorities and the 
best that they can do is to move the Board 
of Revenue to grant-a refund or some 
alleviation in the matter. 
“ The application is rejected. 

Z. K. Application rejected. 

(1) 68 Ind. Cas, 316; 2 Pat. 198; (1922) Pat. 337; 4 
P. L. T. 71; 1 Pat. L. R. 25; (1923) A. I. R. Pat. 137. 

(2) 76 Ind. Cas. 347; 2 Pat. 919 at p. 924; 5 P. L. 
T. 315; (1924) A. L R, (Pat.) 310. 

(3) 68 Ind. Cas. 700; (1922) Pat, 291; 4 U.P. L.R. 
(Pat) 75; 3 P. L. T. 704; (1922) A. I. R. (Pat) 615; 1 
Pat. L. R. 1; 2 Pat, 125. 





MADRAS HIGH COURT. 
- Szconp Civit ArpEaL No. 1356 or 1919, 
September 1, 1925. 
Present:—Mr Justice Devadoss and 
Mr. Justice Waller. 
ALELLA KESAVARAMAYYA AND 
OTHERS—PLainTIFFS—APPBLLANTS 
' versus 
VISAMSETTI VENKATANARA- 
SIMHA AND orHERS—DEFENDANTS— 
RESPONDENTS. 
Limitation Act (IX of 1908), s. 19—Pro-note, invalid; 
whether can be used as acknowledgment. 


(93 I. O. 1926] 

When a person borrows a certain sum of money and 
executes a promissory-note he executes it for the con- 
sideration received by him and when it is executed in 
respect of a consideration already passed it is an 
acknowledgment of the liability to pay the amount 
mentioned in the note. [p. 627, col. 2.] 

Though a promissory-note made payable to bearer 
cannot be enforcedas being invalid, it can neverthe- 
less be used as evidence ofan acknowledgment of 
liability under s. 19 of the Limitation Act so as tq 
save the bar of limitation. [ibid.] 

Nachimuthu Chetty v. Andiappa Pillai, 42 Ind.’ Cas. 
706; 6 L. W. 630; (1917) M. W. N. 778 and Natarajula 
Naicker v. Subramanian Chettyar, 69 Ind. Cas. 938; 
45 M. 778; (1922) M. W. N. 450; (1922) A. IR. (MJ) 
181; 16 L. W. 705; 43 M.L. J. 695, followed. 

Second appeal against a decree of the 
District Court, Kistna at Masulipatam, in 
A. S. No. 122 of 1918, preferred against a 
decree cf the Court of the Subordinate 
Judge, Bezwada, in O. S. No. 83 of 1916, 

Mr. K. Krishnamachariar, for the Appel- 
lants. 

Mr. K. Venkataswami Naidu, for the Re- 
spondents. 


JUDGMENT.—The only question in 
this second appeal is whether the suit is 
barred by limitation. The plaintiffs are the 
sons of Venkayya Garu and sue the defend- 
ants who are the members of the Commit- 
tee called Sri Kannika Parameswari Visyam 
Chetty Venkataratnam Hindu High School 
Committee for a certain sum alleged to be 
due to the plaintiffs. The Subordinate 
Judge gave a decree in favour of the plaint- 
iffs. On appeal the District Judge at 
Masulipatam dismissed the suit on the 
ground.that it was barred by limitation. 

The defendants who are the members of 
the Sri Kannika Parameswari Visyam 
Chetty Venkataratnam Hindu High School 
Committee, took over the management of 
the Hindu High School at Bezwada with 
all its assets and liabilities from another 
Committee called Sri Kannika Parames- 
wari Hindu High School Committee in 
November 1915. Both the Committees 
were registered under the Registration of 
Societies Act, 1860. Venkayya advanced 
considerable sums of money for the upkeep 
of the school and for certain buildings 
connected with the school and the com- 
mittee of the school authorised two of its 
members to execute a promissory-note in 
his favour for the amount due, Exhibit E 
was executed on 18th November 1913. The 
suit was filed on 14th November 1916. The 
promissory note was found to be invalid as 
it was made payable to bearer. The plaint- 
iffs rely upons.19 of the Limitation Act 
and wish to treat Ex, E as an acknowledg- 
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ment in writing and signed by the agent 
of the debtors duly authorised in their. 
behalf. The contention of Mr. Varada- 
chariar for the respondents is that the 
executants of Ex. E were not authorised 
to make an acknowledgment unders, 19 of 
the Limitation Act. Exhibit D-3 which 
is dated 17th November 1917, he contends 
is not an acknowledgment, for it only 
authorises two members of the Committee 
to execute a promissory-note. D-3 is the 
resolution of the Committee authorising 
the President and the Secretary and a 
member of the Committee (Gopal Rao) to 
execute a promissory-note for the’ sum 
of Rs. 3,500 to Venkayya Pantulu. 
D-3 is not an acknowledgment of liabili- 
ty. In pursuance of the authority Ex. E 
was executed on 18th November 1913 
Exhibit E, therefore, is an acknowledg- 
ment of liability of the Committee to the 
extent of Rs. 3,500 to Venkayya. It is 
not necessary that in the promissory-note 
itself the fact that it isan acknowledgment 
should be recited; the execution of the 
note itself is in acknowledgment of the 
liability. When a person borrows a cer- 
tain sum of money and executes a promis- 
sory-note he executes it for the consider- 
ation received by him and when it is ex- 
ecuted in respect of a consideration already 
passed it is an acknowledgment of the 
liability to pay the amount mentioned in 
the note. It was held in Nachimuthu 
Chetty v. Andiappa Pillai (1) that though 
a promissory note cannot be enforced as 
offending against s. 26 of the Paper Cur- 
rency Act, it can nevertheless be used as 
evidence of an acknowledgment of liability, 
This case was followed in Natarajulu 
Naicker v. Subramaniam Chettyar (2). 
Exhibit E mentions the proceedings of 
the Committee and recites the fact that it- 
is executed on behalf of the Committee. 
Exhibit E, therefore, is an acknowledgment 
of liability within the meaning ofs. 19 of 
the Limitation Act and the suit filed with- 
in 3 years ofit is not barred by limita- 
tion. 

The appeal is allowed and the lower 
Court will try the other issues in the case. 
The appellants will be entitled to the costs 
of the second appeal. 

VNV 

Z. K. 

(1) 42 706; 6 L. W. 630; (1917) M. W. N. 778. 

(2) 69 Ind. Cas. 939; 45 M. 78; (1922) M. W. N. 450; 
(1929) A. L R. (M.) 181; 16 L. W. 705; 43 M. L.J. 696, 
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BOMBAY HIGH COURT. 
SECOND Civin APPEAL No. 220 or 1924. 
June 19, 1925. 
Present:—Sir Norman Macleod, Kr., 
Chief Justice, and Mr. Justice Coyajee. 
VISHVANATHBHAT ANNABHAT 
PUJARI—PLAINTIFF—APPELLANT 


Ea DETSUS 
MALLAPPA NINGAPPA AND ANOTHER— 
DEFENDANTS— RESPONDENTS, 

Registration Act (XVI of 1908), s. 28—Place of 
registration—Portion of property included in deed 
within jurisdiction of Sub-Registrar—Intention to re- 
convey such portion, effect of—Registration, validity 
of—Dekkhan Agriculturists’ Relief Act (XVII of 
1879), s. 8—Suit to set aside sale—Relief, whether can 
be granted. 

Where a portion of the property comprised in a 
deed of transfer is within the jurisdiction of a sub- 
Registrar, he has jurisdiction to register the deed, and 
evidence cannot subsequently be led to show that 
the intention of the parties was to re-convey such 
portion to the transferor°after registration of the 
deed had been effected. Even on proof of such inten- 
tion the registration of the deed would not be rendered 
invalid. [p. 628, col. 2; p. 629, col. 1.] 

The Dekkhan Agriculturists’ Relief Act gives extra- 
ordinary reliefs in certain cases which are specified in 
the Act. These include a suit for redemption but not 
a suit toset aside a sale-deed. In a-suit of the latter 
kind, therefore, the plaintiff is not entitled to take 
advantage of the provisions of the Act [p. 629, col. 2.] 

Second appeal from the decision of the 
Assistant Judge at Dharwar, in Appeal 
No. 71 of 1921, reversing that of the Sub- 
ordinate Judge, at Hubli, in Suit No, 117 
of 1919. f 

Mr. S. R. Parulekar, for the Appellant. 

Mr. Nilkant Atmaram, for the Respond- 
ents, 


JUDGMENT .—This is an appeal from 
the decision of the Assistant Judge of 
Dharwar, who, reversing the decree of the 
Trial Court, dismissed the plaintiff's suit 
with costs throughout. The suit was one 
to recover possession of the plaint land with 
costs and future mesne profits, on the 
ground that the plaint land belonged to the 
plaintiff. His mother during his minority 
purporting to act as his guardian had sold 
the land to one Ningappa, the deceased 


father of defendants, on August 2, 1905. - 


The sale was sought to be set aside on three 
grounds: (1) that thesale-deed was a fraud 
on registration ; (2) that the sale was not 
for the benefit of the plaintiff; and (3) that 
the sale was of the nature of a mortgage and 
the amount of consideration had already 
been paid off from the profits of the land. 
The fraud on registration set up by the 
plaintiff is based on the fact that only a 
portion of the land in the sale-deed was 
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within the jurisdiction of the Sub Registrar 
of Navalgund, who registered the sale- deed, 
and it is alleged that that land was inserted 
in the deed merely for the purpose of giving 
jurisdiction to the Sub-Registrar, the in- 
tention of the {parties being that it should 
be re-conveyed tothe vendor. The Judge 
ih the Trial Court said: 

“The circumstances in which the two 
sale-deeds seem to have been passed lend 
support to the allegation that the insertion 
of the plot of ground in the sale-deed now 
in suit was merely with a view to give juris- 
diction to the Sub-Registrar of Navalgund 
to register the deed. Besides Chidambar- 
bhat, who is examined by the defendants, 
swears that the object of the insertion of the 
plot in the deed was merely to give jurisdic- 
tion to the Sub-Registrar of Navalgund, and 
that the parties to the sale-deed in suit had 
no intention to alienate the said plot by the 
deed, and that the sale tohim by Ningappa 
of the plot was benami for Bhagirthibai.” 

Exhibit 84 is the deed which transferred 
the plot to Chidambarbhat, the benamidar 
for plaintiff's mother. 

The appellant relies for his argument 
that there wasa fraud on registration on two 
cases: Harendra Lal Roy Chowdhri v. Hari- 
dasi Debi (1) in which it was held that none 
of the properties appearing in the docu- 
ment to be registered was within the 
jurisdiction of the Registrar, and, there- 
fore, registration was invalid; and Bis- 
wanath Prasad v. Chandra Narayan 
Chowdhuri (2), in which it was proved that 
the transferor had no title to the property 
mentioned in the transfer-deed which would 
bring it witbin the jurisdiction of the Regis- 
trar. Neither of those cases isapplicahle to the 
facts in the present case. But the appellant 
wishes us to extend those decisions to the 
facts before us. We are concerned at present 
with the registration of the sale-deed. The 
Registrar had jurisdiction to register that 
document, hecausé a portion of the property 
mentioned in the deed was within his juris- 
diction. Cleaıly, if no property belonging 
to the transferor appearing in the document 
to be registered is within the jurisdiction of 
the Registrar, registration by such Regis- 
trar of that document would beinvalid. But 
we are not prepared to go further and say 


(1) 23 Ind. Cas. 637; 41 C. 972; 27 M. L. J. 80; 
1914) M. W. N. 462; 16 AL. L. T. 6: 180. W. N. 817; 
9 ©. L.J. 484; 16 Bom. L R. 400; 12 A. L. J. 774; 1 
. W. 1050; 41 I. A. 110 (P. O.) 

(2) 63 Ind, Cas. 770; 48 I, A, 127; 48 O, 509 (P, C.) 
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that evidence can be led with regard to the 
intention of the parties at the timethe princi- 
pal document was registered, to deal again 
with the portion of ‘the property which was 
within the jurisdiction of the Registrar and 
which rendered its registration valid. 

The next question is whether the sale 
was for the benefit of the plaintiff.- It has 
been found that the plaintiff's mother sold 
the property in order to pay off a mortgage 
and, from the facts found, it was certainly 
desitable in the interests of the plaintiff 
that the mortgage should be paid off, as 
the profits of the land mortgaged were 
. more than the interest on the mortgage, 
provided they could be realized. 

The appellant, however, objects to the 
payment made by his mother as being 
excessive, 
excessive, as the appellant took no steps to 
prove that on a proper mortgage account 
being taken the amount paid by the 
plaintiff's mother was too much. Evi- 
dence was called to show that certain 
tenants had paid full rent to the mortgages 
between 1902 and 1905. As the Judge re- 
marks, they could not produce the receipts 
of such payment.. However, that may be, 
the onus would certainly lie on the appel- 
lant, if he seeks to dispute his mother’s 
action to prove that she had over-paid the 
mortgagee. Buteven then that would not 
affect the position of a buna fide purchaser 
for value. It would be sufficient for him to 
inquire whether there was, asa matter of 
fact a mortgage to be paid off. He would 
not be bound to follow the purchase money, 
and ascertain that it was properly disposed 
of by the plaintiff's guardian. 

The last point urged by the plaintiff was 
` that the sale by his mother was of the nature 
of amortgage. That question was ruled out 
by the Trial Judge on the ground that the 
Dekkhan Agriculturists’ Relief Act did not 
apply at the date of the sale-deed, relying 
on the decision in Chanbasayya v. Chennap- 
gavda (3). Since the decision of the Appellate 
Court in this case, the decision in Chanbas- 
agya v. Chennapgaocda (3) was. overruled by 
a decision of the Full Bench. Therefore, 
there was no objection to the plaintiff's con- 
tention that he should be allowed to prove 
that the sale was in reality a mortgage 
transaction between his mother and the 
purchaser if the suit was one in which the 
question could be raised. But this is not 


(3) 54 Ind. Oas. 693: 44 B. 217; 22 Bom. L. R, 44. 
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a suit for redemption. This isa suit to set 
aside a sale-deed.. Therefore, this is not 
a suit falling within the class of suits 
specified in the Dekkhan Agriculturists’ 
Relief Act, and the plaintiff is not entitled 
to take advantage of its provisions. As 
pointed out in Bachi v. BickhhandJiomal (4) 
the Dekkhan Agriculturists’ Relief Act 
gives extraordinary reliefs in certain cases 
which are specified in the Act. These 
include a suit for redemption. As this is 
not a suit for redemption, any relief granted 
by the Act is not open to the plaintiff, The 
appeal, therefore, fails and must be dis- 
missed with costs. 

Z. K. Appeal dismissed. 

(4) 9 Ind. Cas. 393; 13 Bom. L, R. 56; 13 ©. L. J; 


69; 8 A. L. J. 105; 9 M. L. T. 199: 15 G. W.N. 
21 M. L. J. 89; (a1) 2M W. N. 59 (P. G). 





PATNA HIGH COURT. 

APPELL FROM ORIGINAL Decrees No. 98 

oF 1922. 
November 3, 1925. 
Present:—Mr. Justice Das and }{ TTE; 
Mr. Justice Adami. 
BHATU RAM MODI AND ANOTHER— |, 
DEFENDANTS —APPELLANTS 
VETSUS 

FOGAL RAM-—PLAINTIFF— RESPONDENT, 

Mesne profits, decree for—Ascertainment of mesne 
profits, application for, nature of-—Dismissal of appli- 
cation, legality of—Limitation. 

An application for the ascertainment ‘of mesne profits 
is an application in the suit itself and the law of 
limitation has no application to it, so long as the suit 
isa pending suit..[p. 631, col. 1.] 

Where a claim for mesne profits has been decreed, 
an application for ascertainment of mesne profits 
cannot be dismissed, inasmuch as the dismissal of 
the application would amount to a dismissal of the 
suit which has already been decreed. [ibid.] 


Appeal against a decision of the Sub-. 
ordinate Judge, Hazaribagh, dated the 
21st January 1922. 

Messrs. Sultan Ahmed and S. N. Dutt, for 
the Appellants. 

Messrs. S. M. Mullick and B.C. De, for the 
Respondent, 

JUDGMENT. 
Das, J.—On the 25th August 1915 the 


‘Ramgarh Raj obtained a decree for posses- 


sion of certain pores: for mesne profits 
up to the date of the decree "at the rate 
of the rent fixed in the lease with interest 
thereon at the rate specified in the said 
lease” and for subsequent profits “at the 
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full rate recoverable under the law.” The 
Ramgarh Raj obtained possession of the 
properties on the 22nd February 1916 and it, 
therefore, became entitled to mesne profits 
at the rate of rent up to the 25th August 
1915 and at the full rate from the 25th 
August 1915 to the 22nd February 1916. 
On the 23rd December 1915 the Raj pre- 
sented an application for execution claim- 
ing Rs. 2,866-14-U mesne profits ffor eleven 
years up to the date -of the decree and 
Rs. 1,069-1]-9 as mesne profits from the 
date of the decree up the 23rd December, 
1915. The application was presented asa 
simple application for execution of the 
decree, the Raj and its legal advisers hav- 
ing overlooked the fact that under the ©. 
P. ©. of 1908 ascertainment of mesne profits 
was aproceeding in the suit itself. Certain 
proceedings were taken and certain pro- 
perties of the judgntent-debtors were sold 
in this execution, but an objection having 
been taken the sale was set aside on the 
8th December 1917 and the decree-holder 
was directed to file fresh execution. On 
the 13th August 1919 another execution 
case was started by the Raj. On the llth 
November 1919 this was rejected as in- 
fructuous, because certain substitutions 
had not been effected. On the 7th March 
1920 the third execution case was started. 
The judgment-debtors now for the first time 
raised the objection that mesne profits 
could not beascertained in execution and 
that there was no application for as- 
certainment of mesne profits and that the 
application for execution could not be con- 
verted into an application for ascertain- 
ment of mesne profits. On ‘the 17th April 
1920 the Court dismissed this application 
as barred by limitation. The Court also held 
that the proceeding could not continue, as 
mesne profits had not been ascertained 
which must be ascertained in a proceeding 
in the suit itself. The decision of the Court. 
on the question of limitation, was sub- 
sequently set aside by that Court on review 
and that decision was upheld by this Court 
Having regard to this decision Fogal Ram 
who meanwhile had purchased the decree 
from the Raj instituted the present pro- 
ceedings on the 29th April 1920 for the as- 
certainment of mesne profits. His applica- 
tion has succeeded and the jugment-debtors 
appeal to this Court and they contend that 
having regard to the previous orders, name- 
ly, those passed on the 8th December 1917, 
lith November 1919 and the 17th April 
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1920 the-present application was not main- 
tainable. The matter was heard before my 
learned brother and myself on the 5th May 
1925 when we delivered judgment agree-_ 
ing with the contention of the appellants. 
Mr. B. C. De thereafter appeared before us 
before we had signed the judgment and he 
asked for permission to argue the matter 
again before us. We acceded to the request 
and we have heard the parties fully to-day. 
In my opinion having regard to the argu- 
ments which have been advanced before us 
to-day, we must affirm the decision of. the 
lower Court and dismiss this appeal. 

The short point which falls to be con- 
sidered is whether there is any powerin a 
Court to dismiss an application for ascer- 
tainment of mesne profits. It, is contended 
before us by Mr. Susil Madhab Mullick 
that adecree having been passed for as- 
certainment of mesne profits it was not 
competent to the Court at any stage to 
dismiss those proceedings, it being beyond 
the powerofa Court ta dismiss a claim 
which had already been decreed; and it 
was contended that if the previous appli- 
cations be regarded as applications for the 
ascertainment of mesne profits, then the 
dismissal of those applications were from 
one point of view illegal and thatin any case 
they could not prevent the decree-holder 
from inviting the Court to carry into effect 
the decree of the High Court dated the 
25th August 1915. This view 18 supported 
by the decision of the Judicial Committee 
in Lachmi Narayan Marwary v. Bal- 
mukund Marwary (1). That decision was 
pronounced in suit for partition. pre- 
liminary decree for partition was made and 
all that remained to be done was to carry 
the partition into effect. The Subordinate 
Judge accordingly fixed a date for 
hearing the parties as to how the parti- 
tion was to be effected and gave them 
notice ; but the plaintiff did not appear on 
the date fixed and thereupon the Subordi- 
nate Judge dismissed the suit for want of 
further proceedings. With reference to 
what was done by the Subordinate J udge 
their Lordships said as follows :— After 
a decree has once been made in a suit, the 
suit cannot be dismissed unless the decree 


1) 81 Ind. Cas. 747: 5 P. L. T. 623; (1924) A. I. R. 
E oj 198; 35 M. L. T. 143; 47 M. L. J. 441; 0 WÉ 
491; se) M. W. N. 707;10 O. & A. L. R. wa as 
Bom. L. R. 1129; 22 A. L. J. 990; 40 O. L. J. 4395 
I. A. 321; L R 54A. (P. C) 171; 290. W. N. 391; 1 
O. W. N, 629; 4 Pat. 6l (P. O.). 
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is reversed on appeal. The parties have, 
on the making of the decree, acquired 
rights or incurred liabilities which are 
fixed, unless or until the decree is varied 
or set aside. After a decree any party can 
apply to have it enforced,” and then their 
Lordships said this: —“Tf, for instance, the 
Subordinate Judge had made an order 
adjourning the proceedings sine die, with 
liberty to the plaintiff to restore the suit 
to the list on payment of all costs and 
Court-fees thrown away, it would have 
been a perfectly proper order.” 

Now it seems to me that this case de- 
cides the present controversy between the 
parties. The decree of the 25th August 
1915 in terms gave a decree to the plaint- 
iff for mesne profits. There was, there- 
fore, a valid decree which was operative 
and which the Court had to carry into 
effect. That decree was not set aside and 
it seems to me that the proceedings for the 
ascertainment of mesne profits could not 
be dismissed, for the dismissal of those 
proceedings would operate asa dismissal 
ef the suit which had already been decreed 
by the Calcutta High Céurt. 

The question only arises as it is contend- 
ed bsfore us that although in form the 
previous applications may have been ap- 
plications forexecution of the decree, in 
substance they were applications for as- 
certainment of mesne profits. I hold that 
if they were applications for the ascertain- 
ment of mesne profits, their dismissal was 
ultra vires and that it was open to the 
plaintiff toask the Court to ascertain the 
mesne profits. It is well-established that 
an application for mesne profits is an 
application in the suit itself and that the 
law of limitation has no application to it so 
long as the suit is a pending suit. 

Mr. Sultan Ahmed ingeniously argued 
before us that a distinction should be 
drawn between a suit and a claim which 
may beinvolvedin the suit. He admits 
that the suithaving been decreed it was 
not inthe power of the learned Subordi- 
nate Judge to dismiss the suit; but he 
contended before us that the claim for 
mesne profits stood ona different footing. 
lam unable to agree with this contention. 
The-only part ofthe suit that remained 
was that dealing with the question of 
mesne profits payable to the plaintiff; and 
in any view the claim for mesne profits 
had in distinct terms been decreed by the 
Calcutta High Court and that being so, that 
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claim could not be dismissed by the learned 
Subordinate Judge. 

T would accordingly dismiss this appeal. 
There will be no order as to cdsts. 

It was brought to our notice that the 
lease does not provide for the payment of 
any interest. That being so, the plaint- 
iff will be only entitled to mesne profits 
at the rate of rent fixed in the lease up to 
the date of the decree. i 

Adami, J. —I agree. 

Z. K, Appeal dismissed. 


RANGOON HIGH COURT. 
Civin MISELLANEOUS APPEAL No. 112 0p 1924. 
March 30. 1925. 

Present :—Mr. Justice Heald and 
Mr. Justice Chari. 

L. A. R. ARUNCHELLAM CHETTIAR— 
APPELLANT 
VETSUS 
U PO LU—RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XL, r. 4, 
0. XLIII, r. 1 (8)—Receiver—Order determining liabil- 
ity of Receiver on accounts and directing payment— 
Appeal, whether lies. 

An appeal isa creature of Statute and unless the 
right of appeal is specially conferred by some law, 
no one has a right to appeal. [p. 632, col. 1] 

The operative part of r. 4 of O. XL, O. P. G., is the 
part which enables the Court to attach and sell the 
Receiver's property; cls. (a), (b) and (c) of the rule give 
only the grounds on which such an order can be 
made. Unless, therefore, an order is made under the 
operative part of the rule, no appeal would lie under 
r. 1 (s)of O. XLIII of the Code. [ibid.] 

An order determining the liability of the Receiver 
and directing him to pay a certain sum of money into 
Court is not open to appeal either at the instance of 
the Receiver or at the instance of any other party. 
[p. 632, col. 2.] | 

Appeal against an order of the District 
Court, Myaungmya, in C. M. No. 79 of 1916, 

Mr, Anklesaria, for the Appellant. 

Mr. Oehme, for the Respondent. 

JUDGMENT.—OneP. V. D. V. Muthiah 
Chetty filed a mortgage suit against L., A. 
R. Arunachellam Chetty. He applied for 
and obtained an order for the appointment 
of a Receiver of the mortgaged properties. 
U Po Lu, a Pleader, was appointed Receiver. 
A mortgage-decree was passed by the Dis- 
trict Oourt, but that decree was set aside in 
appeal by the Chief Court, which dismiss- 
ed plaintiff's suit. The mortgagor applied 
for and obtained, by way of restitution, de- 
livery of some of the properties but he could 
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not, naturally, obtain delivery of a launch 
which had eunk. Another launch was de- 
livered to him in such a condition that 
it was of little value. On the 16th of No- 
vember, 1922, the Receiver was asked to 
file a full report. He took time to file his 
report and when he did file it, his report 
was found unsatisfactory. On the 15th of 
December, 1922, he was asked to file full ac- 
counts. He filed his accounts on the 5th of 
January 1923, and after many adjournments, 
Mr. .Ghose, on behalf of the mortgagor on 
the 9th of June 1923, filed his written objec- 
tions tothe Receiver’s accounts. In that 
statement of objections, he drew attention 
to various items in respect of which the 
Receiver was liable to him and also chal- 
lenged his accounts. He ended up his 
statement with a prayer that either the 
Receiver be ordered to pay all losses or 
sanction be granted to the objector to sue 
the Receiver for damages. The learned 
District Judge held an enquiry and on the 
28th April 1924, he passed an order direct- 
ing the Receiver to pay within a month 
the sum of Rs. 4,760. 

Against this order the mortgagor, L. A. 
R. Arunachallem appeals. The Receiver has 
also filed a memorandum of objections. 
The question to consider is whether 
such an appeal lies. An appealis a crea- 
ture of Statute and unless specially given 
by some law noone has a right to appeal. 
Order XLIII, r. 1, deals with appeals from 
orders and el. (s) makes orders under r. L 
or r. 4 of O. XL appealable. Thus all 
orders passed in respect of the appoint- 
ment of a Receiver would be appealable 
and also orders under r. 4 of O. XL. Rule 4 
of O. XL, provides that when a Receiver 
fails to submit his accounts or fails to 
pay an amount ordered or causes loss to 
the property, the Court may direct his 
property to be attached and sold. No such 
order for the attachment of the Receiver's 
property has been made inthis case. Mr, 
Anklesaria for the appellant argues that 
on default being made in any of the 
acts enumerated as (a), (b) and (c) of r. 4 
of O. XL there is a default within the 
meaning of that rule and an appeal lies, 
This argument is obviously unsound. The 
operative part of r. 4 is the part which 
enables the Court to attach and sell the 
Receiver’s property and cls. (a), (b) and (e) 


give only the ground on which such an, 


order can be made. -It is, therefore, idle 


40 argue that an appeal would -lie when . 
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no order is made under the operative part 
of the section. . 

It is not necessary to deal with the 
authorities on this point at length and we 
will draw attention only to ‘ the recent 
eases. In Ganesh Lal v. Kumar Satya 
Narayan Singh (1), a Receiver was found 
liable for acertain amount and he filed an 
appeal against the order containing that 
finding. The learned Judges held that no 
appeal lay since the finding was not ac- 
companied by an order under r. 4 of 
O. XL. This, it is true, was an appeal by 
the Receiver, but in a later case of the 
same High Court, Samhautta v. Bhagwati 
Singh (2), the appeal was instituted by the 
party seeking to hold the Receiver liable. 
The Court of the District Munsif had held 
that the Receiver was liable only to account 
for the year 1916 butin appeal the Sub- 
ordinate Court enlarged the order by 
directing that the Receiver should furnish 
accounts for 1917 and 1918 also. The Patna 
High Court in revision setaside the order 
ofthe lower Appellate Court on the ground 
that no appeal lay toit. Ina recent case, 
Palaniappa Chetty v. Palaniappa Chetty (8) 
a Bench of the Madras High Court took 
the same view as the Patna High Court 
following the two cases above cited. In 
the Madras case, also, the Receiver was 
ordered to pay a certain sum of money into 
Court and he appealed against that order. 
The appeal was an appeal by the Receiver 
but the reasoning in the case shows that 
no appeal would lie even when the party 
challenging the Receiver’s account is the 
appellant. In Shriniwas Kuppuswami Mu- 
daliar v: Waz (4) the facts of the case are 
different. There are some passages in it 
which may be used as supporting the 
position that an appeal would lie when 
relief is refused against the Receiver, but 
these remarks are obiter and were merely 
what the learned Judges thought to he. 
an application of the principle in the de- 
cision of Zipru v. Hari (5) which deals, 
however, with an entirely different point. 

It is not for us to speculate as to the 
reason why the Legislature has thought 
fit not to givea right of appeal in such 
cases. Possibly it is because the aggrieved 


(1) 54 Ind. Cas. 207; 4 P. L. J. 636; (1929) Pat. 35. 

(2) 55 Ind. Gas. 15; 5 P. L J. 97; (1920) Pat. 121. 

(3) 65 Ind. Cas. 403; (1921) M. W. N. 806; (1922) A. 
LR. M.) 234. 

w 59 Ind. Cas. 421; 45 B. 99; 22 Bom. L. R, 1126, 

5) 42 Ind. Cas. 73; 42 B. 10; 19 Bom. L. R. 774. 
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party has a remedy by suit after obtaining 
the leave of the Court. It is enough for 
our purpose that no appeal is, as a matter 
of fact, given, and the appeal must, therefore, 
fail and is dismissed with costs, five gold 
mohurs. As the substantial appeal has 
failed, the memorandum of objections must 
also fail and is dismissed. 
Z, K, Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL FROM THE CALCUTTA Hian Court. 
October 20, 1925. ; 
Present :—Lord Blanesburgh, Lord Darling 
and Sir John Edge. 
RAM PROTAP CHAMRIA—P.aixtire— 
APPELLANT 
versus 


DURGA PROSAD CHAMRIA AND OTHERS 
—DEFENDAaNTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. IT, paras. 
1, 2, 15—Reference to arbitration in pending suit— 
Matters outside scope of suit, whether can be referred— 
Award in excess of matters referred, validity of— 
Conclusions influenced by extraneous matters, effect of. 

In a pending suit a Court has no power to refer to 
arbitration any questions between the parties to the 
suit other than those in question in the suit, or any 
questions in which any one nota party to the suit is 
concerned. [p. 635, col. 2.] 

It is incumbent upon arbitrators acting under an 
order of reference made under paras. land 2 of Sch. 
IL, 0. P. C., tocomply strictly with its terms. The 
Court does not by making tke order of reference, part 
with its duty to supervise the proceedings of the 
arbitrators acting under the order. [p. 636, col. 1.] 

An award made under such an order otherwise 
than in accordance with the authority conferred upon 
the arbitrators by the order, is “otherwise invalid” 
and may be set aside by the Court under para. 15 of 
Sch. II, O. P. C. [ibid.] 

An award made in pursuance of an order of 
reference madeina pending suit, the conclusions of 
which are dictated .or coloured by the view taken by 
the arbitrators of other questions between the parties 
or some of them to which tho suit had no reference 
cannot be upheld. [p. 636, col. 2; p. 637, col. 1.] f 

Appeal from an order of the Caleutta High 


Court (Mukerjeeand Rankin, JJ.), dated the - 


19th July 1923, and printed as 83 Ind. Cas. 
300, affirming an order of the same Court, 
Original Civil Jurisdiction (Greaves, J.), 
dated the 24th July 1922. 

Messrs. L. De Gruyther, K. C. and W. 
Wallach, for the Appellant. 

Mr. W. H. Upjohn, K. C., Sir George 
Lowndes, K.C., and Mr. K. V. D. Narasim- 
ham, for the Respondents. 


JUDGMENT. 
Lord Blanesburgh.—This appeal is 
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from an order of the High Court of Judica- 
ture at Fort William in Bengal, exercising 
appellate jurisdiction and in effect affirm- 
ing an order made by Mr. Justice Greaves, 
sitting in the exercise of the ordinary 
original civil jurisdiction of the Court. 
Both were orders propounded ina suit for 
the dissolution ofa partnership, and their 
result was to set aside an award of arbitra- 
tors so farasthat award affected to deal 
with matters in question in the suit. The 
appellant upholds the award and asks that 
the orders setting it aside be discharged. 
The circumstances are somewhat involv- 
ed and, in detail, elaborate. It will be 
possible, however, as their Lordships hope, 
to state the facts in a summary form with- 
out endangering such accuracy as is re- 
quisite for the purposes of their judgment. 
The disputants are descendants of one 
Nandram Chamria, and their disputes are 
to a large extent, although not altogether, 
traceable to questions concerning the 
division of the estate of one of his sons— 
Hardatroy Chamria—whose position in the 
family with his relationship to the parties ` 
before the Board appears in the following 
pedigree, taken from the judgment of Mr. 
Justice Mookerjee in the Appeal Court. 


© N ANDRAM OHAMRIA 





Gorakhram Hardatroy Chamria 


AMusammat Annardeyi 





;| 
Ram. Protap Amlokchand 
(plaintif) Musammat Surji 
(adopts Keshabdeo). 
roo z 
| } 
Durga Prosad Radhakissen. Motilal. 


Keshabdeo. 


The suit, No. 120 of 1922, related to a 
business of brokers and bankers carried on 
under the style of Hardatroy Chamria and 
Company. The business originally had 
been started by Hardatroy alone. Some 
years later he took into it, first as an assist- . 
ant, then as a partner, his nephew, the ` 
plaintiff and present appellant, Ram Protab 
Chamria. The appellant's share as a part- 
ner was, in its origin, two annas; subse- 
quently, it became one of five annas. Later 
still, the appellant’s brother, Amlokchand, 
was admitted a partner with a two annag 
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share. He died, however, in 1911, and 
after his death the business was carried on 
by Hardatroy and the appellant together, 
Hardatroy being treated as possessed of an 
eleven annas’ share and the appellant of 
the remaining share of fiveannas. By an 
indenture, dated the Ist October 1916, and 
made between Hardatroy and the appellant, 
it was agreed that this partnership should 
continue for 20 years. There is no further 
reference in the appellant’s plaint to the 
two annas’ share which belonged to 
Amlokchand at the time of his death. The 
appellant appears to treat it as merged in 
the shares of himself and Hardatroy. This 
position, however, is not accepted by the 
representative of Amlokchand’s; estate, as 
will later appear. 

Amlokchand left no issue but he was 
survived by his wife the respondent, Musam- 
- mat Burji, and on her expressing a desire to 
adopt asason to her deceased husband, 
Hardatroy’s youngest son Motilal, Hardat- 
roy, so it was alleged by the appellant, 
agreed, with the appellant’s consent, to 
admit Motilal tothe firm setting aside for 
his benefit a two annas’ share out of his 
own share of eleven annas, This arrange- 
ment, however, if it became effective at all, 
was almost immediately superseded by an 
agreement in writing, dated the 16th No- 
vember, 1916, to which Hardatroy, his three 
sons, the appellant and Musammat Surji 
were privy or parties and under which in 
effect Hardatroy retired from the firm and 
it was agreed that the business should, as 
from ist January, 1917, belong in stated 
shares to the appellant, to the son to be 
taken in adoption by Musammat Surji, and 
to the three sons of Hardatroy, viz., Durga 
Prosad, Radhakissen and Motilal—with a 
variation in interest as between these three, 
if Motilal proved to be the son to be taken 
in adoption to Amlokchand as contemplat- 
ed. ‘ 
By anagreement of even date entered 
into by Musammat Annardeyi, Hardatroy’s 
wife, and his three sons, but to-which the 
appellant was not a party, an arrangement 
was embodied with reference to the division 
of his property on the deathof Hardatroy, 
an event then apparently regarded as im- 
minent. The property dealt with by this 
agreement in terms extends to Hardatroy’s 
interest in the partnership, although that 
interest appears to have been disposed of, 
and differently, by the agreement already 
set forth. It is stated in this second agree 
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ment -that it had become necessary in order 
to settle the disputes which had arisen 
regarding the rights of Durga Prosad who, 
unlike each of his younger brothers, was 
an adopted son and not a natural son of 
Hardatroy. 

In the following month Hardatroy died. 
The appellant’s case, as set forth in his 
plaint, shen was that the business since 
the date when the first agreement of the 
16th November, 1916, became operative, 
had been carried on upon the basis of that 


, agreement but that Musammat Surji had 


not adopted Motilal. On the contrary, she 
had put forward Keshabdeo, a son of Durga 
Prosad, as theson whom she had adopted 
to her late husband. The appellant disput- 
ed both the factum and the validity of such 
adoption, further alleging that Durga Prosad 


chad drawn out of the firm about twenty- 


one lacs without the knowledge of any of 
the parties, that he had taken forcible pos- 
session and refused inspection of the part- 
nership. books, that he was making un- 
authorised entries therein to suit his own 
purposes and that he had been guilty of 
gross misconduct in the affairs of the part- 
nership and towards the partners. Accord- 
ingly, the appellant claimed dissolution of 
the partnership, accounts anda Receiver. 
He cited as defendants to the suit, Durga 
Prosad, Radhakissen and Motilal, Musam- 
mat Burji and Keshabdeo. It will be noted 
that Annardeyi, Hardatroy’s widow, is not 
a party to the proceedings. 

The plaint was filed on 12th January 
1922. No written statements have ever 
been put in, but it may, their Lordships 
think, be fairly gathered from his plaint 
that the only questions which the appel- 
lant, at all events, desired to raise in the 
suit were, first : -whether the adoption of 
the infant defendant Keshabdeo had ever 
taken place ; whether it was valid if it had; 
and who, on either view, were the persons 
interested and in what shares in the partner- 
ship, which was treated as one constitut- ` 
ed by the agreement of the 16th November 
1916 ; and secondly: whether the allega- 
tions made by the appellant against Durga 
Prosad were, if established, sufficient to 
entitle the appellant to the decree of dissolu- 
tion which he sought, 

But these did not comprise all the matters 
of difference then existent in the family of 
Nandram Chamria. First of all, in the ap- 
pellant’s own immediate branch of it, there 
was apparently a serious dispute between 
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him and Musammat Surji upon the ques- 
tion whether the appellant and Amlokchand 
were joint or separate in estate; there was 
another as to the rights of each brother in 
the ancestral or self-acquired property of 
their father Gorakhram ; there was a third 


as to the claim of Musammat Surji to certain | 


Company shares standing in the name of 
the appellant. Next-there was a question 
with Amlokchand’s representatives in 
which not only the appellant but the estate 
of Hardatroy was concerned : namely, whe- 
ther Amlokchand’s estate was entitled to 
his two annas or some other share in the 
partnership as carried on prior to the Ist 
January 1917, and at whose expense. In 
Hardatroy’s branch of the family again there 
were further serious questions, as to the 


validity of the second agreement of the 16th: 


November 1916, as to the extent of his 
widow Annardeyi's property, and as to the 
rights and interests in the property of 
Hardatroy, both of his widow and his three 
sons respectively. 

The most striking feature of this second 
and third sets of disputes in relation to the 
question now before the Board is the in- 
terest in them of Annardeyi who, as has 
been pointed out, was not a party to the 
suit at all. Nor can it fairly be gathered 
from its terms, as their Lordships think, 
that any of these questions are either 
raised or foreshadowed in the appellant's 
plaint. It may well be that some of them 
would have been mooted in one or other 
of the written statements of the defendants 
when putin. But this must still remain 
in the region of conjecture. It suffices to 
say that none of them have so far become 
matters in question in the suit. . 

After the plaint was filed the adult 
members of the family appear to have 
come to the conclusion that all the questions 
. in difference amongst them should be re- 


ferred to arbitration, and on the llth May ` 


1922, Annardeyi, Ram Protab, Durga Prosad, 
Radhakissen, Motilal, together with Keshab- 
deo, by Musammat Surji en his behalf, 
executed a document addressed to Rai Sew 
Prosadji Toolsan Bahadur, -Rai Narang 
Raiji Khaitan Bahadur, Bansidhaxti Khai- 
tan, Jugal Kissoreji Birla and Sew Prosadj ji 
Gorodiya, appointing them arbitrators “ for 
the settlement of all matters in dispute 
amongst ourselves” agreeing to accept 
whatever the arbitrators might decide with 
reference to the said disputes and in 
“yeapect of the proceedings taken in Court 
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with regard to this matter before this day" 
agreeing that the “proper parties would 
make in accordance with the directions of 
the arbitrators such- applications as the 
arbitrators might’ think necessary. 

The terms in which this document is 
couched suggest very cogently to their 
Lordships’ minds that it was so far, at all 
events, the intention of all the parties to it 
that the proceedings in the suit should 
become merely ancillary to the arbitration, 
if indeed they were not thereby to be 
entirely superseded. And if the applica- 
tion madeto the Court had been that all 
proceedings in the suit should bestayed 
andan order in these terms had been made 
thereon, that doubtless would have been 
the result, But the application actually 
made to the Court was not of that nature. 
It took the form of a petition presented in 
the suit by the appellant purporting to act 
with the approval of all parties and referr- 
ing to the agreement of the 1lth May 1922, 
as “an agreement to refer all matters in 
dispute between them”; and it prayed, in 
effect, that the matters alluded to in the 
agreement should all be remitted to arbitra- 
tion in accordance with its terms. 

But whatever may have then been the 
desire of the parties, including it may well 
be even Annardeyi, and whatever may 
have been the belief of the arbitrators as 
to the terms of the order actually made, 
the Court had on that application no power 
to refer to arbitration any questions bet- 
ween the parties to the suit other than those 
in question in the suit or any questions in 
which was concerned any one not a party 
to the ‘suit. Nor did it exceed its powers 
in this matter for by its order made on the 
23rd May 1922, although not actually drawn 
up until the following month, what the ` 
Court did was to refer all matters in 
difference in the suit between the parties to 
the suit to the final decision of the arbitra- 
tors named in the agreement of the llth 
May, 1922, in terms of that agreement, 
with consequential directions applicable to 
such a reference, the ` minor defendant, 
Keshabdeo, being given liberty to appear 
in the proceedings through his attorney. 

In their Lordships’ judgment the decision 
of this appeal really turns upon the effect 
of that order properly interpreted. It was 
an order made in pursuance of paras. 1 and 
3 ofthe Second Schedule tothe ©. P. C. 
and in the exercise of a power thereby 
given to the Court to refer to arbitration 
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matters in difference in a suit defined by 
itself in the order of reference. It is 
incumbent upon arbitrators acting under 
such an order strictly to comply with its 
terms. The Court does-not thereby part 
with its duty to supervise the vroceedings 
of the arbitrators acting under the order. 
An award made otherwise than in accord- 
ance with the authority by the order confer- 
red upon them is, their Lordships cannot 
doubt, an award whith is “otherwise invalid” 
and which may accordingly be set aside 
by the Court under para. 15 of the same 
Schedule. 

The difficulties in this case haveall arisen 
from the fact that. the arbitrators (misled 
it may well be by the attitude of the 
parties at the time of their appointment) 
have not fully appreciated the importance 

` of the fact that someof the questions con- 
sensually submitted tb them were already 
the subject-matter of a pending suit to which 
one of the persons appointing them was not 
even a party. ` ` 

The arbitrators did not wait for the 
Oourt’s formal order on the application of 
the 23rd May. They . proceeded at once 
with the arbitration, and on the 27th May 
1922, they published their award. That 
award not only dealt with all the disputes 
above detailed but it is clear on its face 
that the arbitrators in no way discriminated 
between those disputes which were at 
issue in the suit and those which were not. 
The order of the 23rd ‘May is recited as 
one :— . ' 

“By which all matters in dispute between 
the parties were referred to our arbitration 
provided that the arbitration is to bein 
terms of the said agreement, dated the llth 


May 1922, and that the attorney for the. 


guardian ad litemof the infant defendant 
be allowed to represent bim.” 
And it is clear to their Lordships from 


the terms of the awarditself—and there is - 


extrinsic evidence to the same effect—that 
in reaching their conclusions the arbitrators 
.took a comprehensive view of the family 
situation and made an award which doubt- 
less they regarded as just on the whole 
and as a whole, but which probably they 
would not, inanyofits parts, have them- 
selves made precisely in the same terms, 
if the dispute thereby dealt with had alone 
or separately been submitted to them for 
adjudication. È 

To illustrate by a striking example what 
their Lordships mean, they would point to 
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the shares to be taken in the new partner- 
ship provided for by the award. These 
precise shares have apparently no counter- 
part in the shares taken in the dissolved 
partnership according to either of the agree- 
ments with reference thereto which the 
arbitrators themselves find to be binding on 
the parties. 

The award, an elaborate document, has 
been carefully analysed by the learned 
Judges inthe Courts in India. It is not 
necessary that their Lordships should again 
go through it in detail. It finds both of 
the agreements of the 16th November 1916 
to be binding: it declares that the appellant 
and Amlokchand were not joint but sepa- 
rate in estate and—a finding which vitally 
concerns the estate of Hardatroy—that they 
are respectively entitled to a five-annas 
and a two-annas share in the partnership 
business up to the 3lst December 1916: 
that the adoption of Keshabdeo was valid: 
while, with special reference to the partner- 
ship business, the award declares that the 
partnership is to be dissolved with effect 
from the 30th June 1922: it provides for a 
new firm being constituted as from the Ist: 
July, 1922: it prescribes the shares in 
which the old partners are to be interested 
therein, and with reference to that partner- 
ship declares that in case any of the partners 
donot agree to the prescribed conditions 
he shall inform the firm in writing, where- 
upon his capital will be returned to him 
and his connection with the firm shall 
cease and his share be taken up equally by 
the remaining partners. This last is the 
only provision in the award forthe satisfac- 
tion of the claimsagainst the property and 
assets .of the dissolved partnership of any 
partner who does not choose to come into 
the new partnership. The award contains 
elaborate further provisions for the ad- 
justment of the other disputes above refer- , 
red to. 

In their Lordships’ judgment such an 
award is in no true sense one made in 
obedience to the order of the 23rd May, 
1922. While it would not be easy to segregate 
the findings with reference to the matters 
in question in the suit from those not so in 
question—the findings in which Annardeyi 
was interested from those in which she was 
not—it is, their Lordships think, impossible 
to uphold an award in relation to a suit the 
conclusions of which were plainly coloured, 
if not dictated, by the view taken by the 
arbitrators of other questions hetween the 
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parties or some of them to which the suit 
had no reference. 

Taking even a narrower view of the 
matter the award so far as it purported 
to constitute a new partnership, giving to a 
party who refused to come into it only rights 
which were far below those to which asa 
member ofa dissolved partnership he was 
entitled was not in their Lordship's judg- 
ment an award in any way contemplated 
or authorised by the order of reference, 

__ To theaward when published Musammat 

Surji as guardian ad litem of Keshabdeo, 
took strong exception, and on the 5th July 
1922, gave notice to the other parties to the 
suit of an application by her for an order 
that the award should be set aside or modi- 
fied or corrected by expunging therefrom all 
passages relating to matters that were not in 
question in the suit. On that application 
Mr. Justice Greaves by order, dated the 
24th July 1922, set aside the award in so 
far as it purported to deal with matters 
referred toin the suit. His order, as above 
stated, was affirmed by the Appellate Court 
by an order, dated the 19th of July 1923, 
Mr. Justice Greaves based his decision 
primarily upon the view that the provisions 
of the award relating to the new partnership 
were quite unauthorised and invalid. The 
Appellate Court based their decision upon 
the ground that it was really impossible 
according to the- Statute Law of India 
that one and the same arbitration should 
be held as Rankin, J., expresses it :— 

“As tothe matters within the jurisdiction 
of the Court and matters. without the 
jurisdiction of the Court: between the 
parties to the suit and between them and 
other persons: under the Code provided 
by theIndian Arbitration Act and under 
the Code provided by the Second Schedule: 
under the superintendence and control of 
the Judge’ who has seizen of the suit and of 
the Judge disposing of business under the 
Indian ‘Arbitration Act: partly upon an 
order of reference and partly under an 
agreement.” 

Their Lordships desire to reserve their 
opinion upon the question whether there 
may not be exceptions to that comprehen- 
sive statement. 

They are satisfied, however, for the rea- 
sons they have given, that the order 
actually made. by one Court and affirmed by 
the other was, in this case, the proper order 
to be made. | 

They will accordingly humbly advise His 
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Majesty that this appeal therefrom should 
be dismissed and with costs. 

Z. K. Appeal dismissed. 

Solicitors for the Appellant:—Messrs. W. 
W. Box & Co. 

Solicitors for the Respondents:—Mr. H. S, 
L. Polak. 


OUDH CHIEF COURT. 
SEconD CIVIL APPEAL No. 443 or 1924. 
December 14, 1925. 
Present:—Mr. Justice Ashworth and. 
Mr. Justice Misra. 
RAM SHANKAR SINGH AND orners— 
. PLAINTIFFS— APPELLANTS 
VETSUS - 
LAL BAHADUR SINGH AND orszrs— 


DEFENDANTS— RESPONDENTS. 
= Hindu Law—Widow—Accretions—Limited title of 
husband—Acquisition of fuller title~Admission by 
widow—Reversioners, whether bound—Decree on ad- 
mission, effect of--Marwat grant, nature of. 
Accretions made by 4 Hindu widow to her husband's 
estate partake of the nature of that estate. It is of 
little moment whether this rule of law is one of Hindu 
Law or is based on s. 90 of the Trusts Act. The rule 
has been ascribed to the doctrine of graft. [p. 638, col. 
í 


-] 

Keech v. Sandford, (1726) 2 W. & T. (Tth Ed.) 693; 
25 E. R. 223; Sel. Cas. T. King 61 and Kashi Prasad v. 
Inda Kunwar, 30 A. 490 at p. 495; 5 A, L. J. 590; A. 
W. N. (1908) 222, referred to. 

Where a Hindu widow in possession of her husband's 
property, in which the latter had an estate of a 
limited nature, obtains a fuller estate in the property, ` 
the fuller title is an accretion to her estate as a widow 
and cannot be regarded as her stridhan. [p. 638, col. 2.] 

There is a presumption in law that a person takes 
possession under title rather than as a trespasser and, 
on the death of her husband, a Hindu widow taking 
possession of her husband’s property must be held to 
do so as a Hindu widow. [ibid.] 

A Hindu widow cannot make an admission in 
derogation of the rights of the reversioners which has 
or may have the effect.of destroying the estate of the 
reversioners. This is governed by the same rule as 
applies to wrongful alienation. A decree of a Court 
based (without contest) on such an admission is as 
void or voidable as the admission. [p. 639, col. 1.] 

A marwat grant in Oudh is heritable, but not 
transferable. [p. 639, col. 2.] 

Second appeal against a decree of the 
District Judge, Fyzabad, dated the 16th 
August 1924, confirming that of the Sub- 
Judge, Sultanpur, dated the 16th January 
1924. 

Messrs. Hyder Husain and B.N. Srivas- 
tava, for the Appellants. 

Messrs. A. P. Sen and H. K. Ghosh, for 
the Respondents. 
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JUDGMENT. 
Ashworth, d.—This second appeal 
arises out of a suit brought by the plaint- 
iffs-appellants against the defendants-res- 
pondents for possession of, and mesne profits 
in respect of, certain property. The plaint- 
iffs have been unsuccessful in both the lower 
Courts, 
The origin of the estate in question was 
a grant by the Maharaja of Ajudhia on the 
z2nd January 1464 of the landin question 
to one Halbal Singh. The grant was in 


' consideration of the death of the father 


-a 


of the grantee in the service of the Maha- 
raja, and is calledia marwat grant. Such a 
grant has been held to'be hereditary (i. e., 
not resumable) but non-transferable: see 
Kalka Bukhsh Singh v. Sheo Ratan (1) and 


“Siya Ram v. Salik (2). On the death of Halbal 


Singh his widow Musammat Baijnath 
Kuer obtained possession of the property. 
The Ajudhia estate on the tlth April 1913 
sued the widow for resumption but com- 
promised the suit after the present defend- 
ants, Lal Bahadur Singh and Rampal 
Singh, had, at their own request and with 
the consent of the widow, been joined as 
defendants on the allegation that their 
father Balkaran Singh had been adopted 
as ason by Halbal Singh. The compromise 
was that the widow and these alleged sons 
of the adopted son of Halbal Singh should 
hold the property in under-proprietary right 
in consideration of a rent. It was dated 
28th August 1913. A decree was passed in 
accordance withithe compromise. It declared, 
(in virtue of the power to do so, conferred 
on the Court in a‘resumption suit of this 
nature by s. 107-H of the Oudh Rent Act 
XXII of 1886) the title of the widow and of 
these two persons to hold the land as under- 
proprietors on a stated rent. On the 20th 
July 1914 the widow and these two per- 
sons (as they were minors they were repre- 
sented by their natural mother as guardian) 
executed a usufructuary mortgage of the 
property in favour of one Jagatpal Singh, 
a real brother of the widow. He has died 
issueless and the two male defendants 
claim to have succeeded to his mortgagee 
rights as his nearest relations. The lower 
Courts have held that by virtue of the com- 
promise decree dated the 28th August 
1913 the widow Musammat Baijnath Kuer 


(1) Sel Dec. No. 18 of 1910. K 

(2) 77 Ind. Cas, 352; 10 O. L. J. 335; 10 
R. 172; (1924) A. I. R. (O.) 124; L. RS 
Rev. 
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and the two defendants acquired a new 
and independent title to the property 
which could not be held to be an accretion 
to the original estate of Halbal Singh. For 
the appellants it was contended, and is 
contended in this appeal, that the effect 
of that compromise decree was merely to 
enlarge the estate left by Halbal Singh 
which was held at the time by Musammat 
Baijnath Kuer as his‘ widow, that in the 
circumstance that there was no adoption 
of the father of the defendants Balkaran 
Singh by Halbal Singh, the defendants 
can get no advantage from the compromise 
decree, and that the plaintiffs as reversioners 
of Halbal Singh were entitled to succeed 
to his estate on the death of the widow, 
whose mortgage to her brother was invalid 
for want of proof of necessity. In this 
appeal we “are bound by the finding of 
fact thatthe plaintiffs are reversioners of 
Halbal Singh. No attempt also having been 
made to prove that the mortgage by Musam- 
mat Baijnath Kuerto her brother was for 
necessity, we must hold that mortgage in- 
valid so far as it was one made by the 
widow. Only two questions arise. The first 
is whether the compromisé decree gave the 
lady Baijnath Kuer a new and independent 
title in the property. I hold that it did 
not do so, On the death of Halbal Singh 
the widow must be held to have obtained 
or retained possession of the property as 
his widow. There is a presumption in law 
that a person takes possession under title 
rather than as a trespasser. Here it would 
appear that she had a title to retain the 
property ofthe grant on the ground that 
it was a heritable grant. Even if the 
heritability of the grant to Halbal Singh 
could be called in question, it is clear from 
Musammat Baijnath Kuer’s pleadings in 
the resumption case brought by the Ajudhia 
estate that she set up a title derived from 
her deceased husband. Her possession (and 
possession alone isa title available against 
all but. the rightful owner) was possession 
as a Hindu widow. It was only by reason 
of her title to the property as Hindu widow 
that she obtained the fuller estate of an 
under-proprietor under the compromise 
decree of the 28th August 1913. This 
fuller title was clearly an accretion to her 
estate as widow and cannot be regarded 
as her stridhan. We may note that even 
if it were her stridhan the plaintiffs might 
have claimed thatit devolved on her hus- 
band’s heirs, but they have not claimed on 
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this ground. It is established by law that 
accretions made by a Hindu widow to her 
husband’s estate partake of the nature of 
that estate. It is of little moment whether 
this rule of lawis one of Hindu Law (see 
para. 267 of Gour’s Hindu Code, 2nd 
Edition) or is based ons. 90 ofthe Indian 
Trusts Act. The rule has been ascribed to 
the doctrine of graft as enunciated in the 
leading English case of Keech v, Sandford 
(3) and in thecase of Kashi Prasad v. Inda 
Kunwar (4). I hold, therefore, that the 
lower Courts were wrong in their decision 
of this question which must be answered in 
the negative, 

The second question is whether the in- 
clusion of the two defendants as parties to 
the compromise decree vested in them a 
title independent of the widow. They 
were made parties to that suit and decree 


on the’ allegation that by reason of the’ 


adoption of their father by Halbal Singh 
they were grandsons of Halbal Singh and 
his reversioners. The present plaintiffs were 
no parties to the suit and the decree. As 
against them the defendants have failed 
to prove the adoption or their position as 
successors of the’ estate of Halbal Singh. 
This being so, the plaintiffs can treat the 
joinder of the defendants as parties to the 
resumption suit and to the compromise 
decree as an unlawful and voidable act on 
the part of the widow designed to alter 
the succession. It was only owing to the 
consent and admission of widow that the de- 
fendants were so joined as parties. A Hindu 
widow cannot make an admission in dero- 
gation of the rights of thereversioners which 
has ormay have the effect of destroying 
the estate of the reversioners. This is 
governed by the samerule as applies to 
wrongful alienation. A decree of a Court 
based (without contest) on such an admis- 
sion is as void’ or voidable as the admission. 
A title decree resulting in these circum- 
stances from an illegal admission of aHindu 
widow can obviously possess no higher 
validity than a sale by a Court in execution 
of a decree procured by an illegal confes- 
sion of judgment on the part of a Hindu 
widow, where the purchaser is aware of 
the illegality of the confession of judgment. 
It could not be maintained that the latter 
could be upheld ; nor can the former. The 


(3) (1726) 2 W. & T. (7th Bd) 693; 25 E. R. 227; 
Sel. Cas. T. King 61. 

(1), 30. 490 at p. 495; 5 A. L. J. 590; A. W. N. 
(1908) 222. 
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second question is, therefore, also decided 
against the respondents. 


I, therefore, hold that the suit of the 
plaintiffs-appellants: should have been 
decreed. 


Misra, J.—I agree with the order which 
my learned brother proposes to pass in the 
case. I wish to adda few remarks. It was 
contended on behalf of the respondents that 
the deed of grant (Ex, 2) did not confer 
heritable rights on the grantee and if the 
‘widow, Baijnath Kuer, ‘took possession of 
the property after the death of her husband 

.Halbal Singh she cannot be deemed to have 
succeeded ‘to the grant by right of inherit- 
ance. The argument.was‘tothe effect that 
if the lady took possession adversely and 
not by right of inheritance she could not 
be considered to have taken it for the bene- 
fit of the reversioners. The words used 
in the grant wererelied upon to show that 
the rights conferred under it were not herit- 
able. If the rights conferred under it 
were not heritable and if the widow did 
not succeed by virtue of inheritance and if 
she could not in that case be considered to 
have taken the property for the benefit of 
the reversioners, any interest that she ac- 
quired must be deemed to have been ac- 
quired for her own benefit and could not 
be considered to be an accretion to the 
estate available to thereversioners. I have 
considered this argument butit appears to 
me thatthere is no substance init. The 
marwat grant in Oudh always implies 
the idea of its being a heritable grant. Mr. 
Sykes in hisintroduction, appended to his 
learned work. The compendium of Oudh 
Taluqdari Law, states on page 186 that at 
the time of the regular settlement in the 
Province “marwat” grant was always under- 
stood tobe a grant which could not be 
resumed and was always to be inherited by 
the heirs of the grantee. That such a 
grant is heritable was held in a decision of 
the Board of Revenue in Kalka Bakhsh 
Singh v. Sheo Ratan (1) and in a decision of 
the late Court of the Judicial Commissioner 
of Oudh reported as Siya Ram v. Salik 


LAL BAHADUR SINGE.: 


"lhe deed of grant specifies the nature 
of that grant by calling it expressly by the 
name of marwat. It, therefore, appears to 
me to be clear that the marwat grant 
which was in possession of her husband, 
Halbal Singh, by right of inheritance after 
his death land it is not correct to say that 
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she succeeded to the property in any other 
capacity than that ofa Hindu widow. lt 


is also clear from the written statement 
filed by her in the redemption suit wherein 


she definitely stated that she had succeeded | 
in the capacity. 


to the property in suit 
of the widow of Halbal Singh after his 
‘death. Tf, therefore; Musammat Baijnath 
Kuer succeeded to the grant by right of 
inheritance and if by virtue of her being in 
possession of that grant as a Hindu widow 
sheacquired by compromise with the Ajudhia 
estate complete under-proprietary rights, 
those rights must be deemed to have been 
acquired by her for the benefit of the rever- 
sidners of her husband. 

. This is founded on the principle enun- 

ciated in the English cases, Keech v. Sand- 

ford (8) and Yem v. Edwards (5). Apart 
from the decision of.the Allahabad High 

Court reported as Kashi Prasad v. Inda 

Kunwar (4) quoted in the judgment of my 

learned brother, there are a number of deci- 

sions of the Madras High Court on this point 
in which the same view of law has been 
taken, I would only mention a few of them, 

Narasimha Charlu v. Srinivasa Charlu (6), 

Gunnaiyan v. Kamakechi Ayyar (7), Vangala 

Dikshatulu v. Vangala Gaoaramma (8) and 

Subbaraya Chetty v. Aiyaswami Atyar (9). 

It was also contended that because the 
| respondents were impleaded in the resump- 
tion suit and because they were parties to 
the compromise by virtue of which únder- 
proprietary rights were conferred by the 

Ajudhia estate it should not be held that 

those rights were acquired by the defend- 

ants for the benefit of the reversioners, I 

examined this point carefully and on doing 

so I find that the contention has no force as 
will appear from the facts which I proceed 
to give. 

On the lith of April 1913, the Ajudhia 
estate brought asuit for resumption (vide 
Ex. 7) against Baijnath Kuer. On the 30th 
of May 1913, she filed a written statement 
(vide Ex.8). On thel2th July she filed 

-an application alleging thatthe father of 
the defendants-respondents had been adopt- 
ed by her husband Halbal Singh and on the 
same date the Court passed an order 
impleading the present defendants as par- 


(5) (1857) 44 E. R. 855; 1 De G. & J. 598; 27 L.J. 
Ch. 23; 4 Jur. (N. s.) 647; 6 W. R. 20; 118 R. R. 
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ties in that case (vide Exs. 14 and 9). On 
the 28th August 1913 a compromise was 
arrived at between all the defendants in- 
cluding Baijnath Kuer on one side and the 
Ajudhia estate on the other (vide Ex. 12) 
and the Court then passed a decree 
granting under-proprietary rights to the 
defendants (vide Ex. 11). In all these 
proceedings Musammat Baijnath Kuer con- 
tinued to remain a party in the case. Her 
name was never struck out from the record. 
If, therefore, by her allegations the defend- 
ants were added as a party and if any 
benefit accrued by virtue of a compromise 


-entered into by them with the Ajudhia 


estate, Musammat Baijnath Kuer continu- 
ing a party to the suit, the benefit must be 
deemed to have accrued for the benefit of 
the estate represented atthe time by Baij- 
nath Kuer and the defendants. The defend- 
ants were not impleaded in an any other 
capacity but as representing the adopted son 
of Halbal Singhand ifthey acquired any’ 
benefit by virtue of such a possession they 
must be prepared to give up that benefit , 
to the reversioners of Halbal Singh who 
have now been found entitled to this estate, 
the defendants having failed to establish 
the title of their father an adopted son of 
Halbal Singh. Iam, therefore, of opinion 
that the under-proprietary rights acquired 
by the defendant mustinureto the benefit 
of the reversioners of Halbal Singh and the 
plaintiffs having now established the said 
title are now entitled to that benefit. 

J, therefore, agree that this appeal should 
be decreed and the decree of the Courts 
below dismissing the suit should be set 
aside and that the plaintiffs suit decreed 
with costs in all the Courts. 

By the Court.—The appeal is allowed 
and the suit of the plaintiffs is decreed with 
costs throughout. 


N.B. Appeal allowed. 


‘NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp Civin APPEAL No. 312-B or 1924. 
November 26, 1925. 
Present: —Mr. Findlay, Officiating J, ©. 
GOPILAL BHAWANIRAM—PtaintiFF 
— APPELLANT . - 
versus 
PANDURANG AND OTAERS— DEFENDANTS 
— RESPONDENTS. 
Contract Act (IX of 1872), ‘ss. 28, 65—Company 


(52 I. o. 1936] 


prohibited by law—Dissolution, suit for, whether main- 
tainable—Void contract—Consideration, recovery of, 
suit for—Limitation, operation of. 

A Company whose formation is prohibited without 
registration under the Companies Act, cannot, if un- 
registered, be recognised by the Courts as having any 
legal existence, and no suit is maintainable for its 
dissolution at the instance of any partner entering 
into the same with his eyes open. [p. 643, col. 1.] 

Thetime at which an agreement is discovered to 
be void, so that the cause of action to recover the 
consideration may arise under s. 65 ofthe Contract 
Act, inthe absences of spacial circumstances, is the 
date of the agreement. [zbid.] 

Bai Diwali v. Umedbhai Bhulabhai Patel, 36 Ind. 
Cas 564; 40 B. 614; 18 Bom. L. R. 773 and Javerbhai 
Jorabhai v. Gordhan Narsi, 28 Ind. Cas. 442; 17 Bom. 
L. R.-259 at pp. 265, 266; 39 B. 358, relied on. 


Appeal against the decision of the District 
Judge, Amraoti, dated the 8th July 1924, in 
Civil Appeal No. 23 of 1924. 

Sir Dr. H. S, Gour and Mr, V. R. Brahma, 
R. S., for the Appellant, 

Sir B. K. Bose, Messrs. R. N. Rudra, å. 

. V. Khare and W. B. Pendharkar, for the 
Respondents. 


J UDGMENT.—The plaintiff-appellant 
Gopilal Bhawaniram sued some 31 defend- 
ants including the present defendants-re- 
spondents Pandurang Govind and Bapu 
Lingappa in the Court of the Subordinate 
Judge, Darwha, under the following cir- 
cumstances, 

In 1903, the plaintiff and 29 other persons 
mentioned in schedule A attached to the 
plaint had formed themselves into a Com- 
pany or Association for the purpose of carry- 
ing on a cotton ginning business and had 
established a factory for the purpose. The 
shares of the Company were of Rs. 250 each, 
and plaintiff held four such shares. The 
Company was not duly registered, but, 
inspite of this, it carried on its business for 
some time. In schedule O attached to the 
plaint, the alleged assets of the business 
were stated. The present suit was brought 
for dissolution of the partnership and for 
recovery by the plaintiff of his proportionate 
share from the assets of the business. The 
4th, 5th and 6th defendants stated that they 
also wanted dissolution, but other contest- 
ing defendants raised a preliminary objec- 
tion that as the Company was not register- 
.ed the suit was not maintainable at law. 
The Judge of the first Court accordingly 
- framed two issues dealing with the pre- 
liminary objection, These were as fol- 
follows:— 

(1) Whether the suit was or was not 
maintainable under s, 4 of the Indian Com- 
panies Act, 1913? 
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(2) Whether para. 4-D (2) of the plaint 
entitled the plaintiff to sue for the re- 
liefs mentioned in para. 10 thereof in- 
spite of the. above specified section of the 
Companies Act. f 

Paragraph 4-D (2) of the plaint may be 
stated as follows:— 

“Besides this the plaintiff begs to state 
as follows, even if the Court holds, for any 
reasons whatsoever, that the partnership 
having been found to be illegal, cannot be 
dissolved:--The plaintiff and the other part- 
ners have engaged their moneys in the 
partnership, and the partners have trans- 
formed the said moneys into the moveable 
and immoveable property mentioned in 
schedule C, and the estate thus transform- 
ed belongs to the partners, and it was on ~ 
behalf of the partners that the defendants 
Nos. 1 and 2 took the same into their posses- 
sion in their capacity as managers on 25th 
September 1919. It'is the right of the 
plaintiff to get the partnership business 
discontinued and to recover the amount 
invested by him in the partnership from 
the sale-proceeds of the property mentioned 
in schedule C, proportionately to his share. 
On 26th August 1922 the plaintiff asked thé 
defendants Nos. 1 and 2; by a written 
notice, to act accordingly, but as they gave 
no reply, the plaintiff has brought this 
suit praying that the property mentioned 
in schedule C be sold, and that the amount 
of his share be given to him, or that the 
partnership be dissolved in the aforesaid 
manner. The cause of action arose at place 
Darwha, on 26th August 1922 and often 
subsequently.” 

The Subordinate Judge held that the 
Indian Companies Act of 1882 was appli- 
cable to Berar in 1908, and that an associa- 
tion like the one we are concerned with was 
compulsorily registrable with the Registrar 
of the Joint Stock Companies at Amraoti, 
as the said association consisted of more 
than 20 persons. He accordingly held that 
s. 23 of the Contract Act applied to the 
case, the initial contract bringing the as- 
sociation into existance being illegal and 
opposed to publie policy, Relying on the 
decision of Stanyon, A. J. C., in Akola Gin 
Combination v. Northcote Ginning Factory 
(1), he held that, whether the suit was re- 
garded as one for dissolution of partnership 
or for a proportionate part of the profits 
and assets of the association corresponding 
to plaintiff's interest therein, it did not 

(1) 26 Ind. Cas. 613; 10 N, L, R. 98. | 
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therefore, lieas the partnership was ab 
initio illegal. He further held that the 
present suit could not be regarded as one 
_ for contribution or for the recovery of sub- 

scription for a common fund. In any event 
‘as regards this latter point be held that the 
fact of plaintiff having delayed bringing 
this suit forsome twenty years deprived him 
both in law and equity of any claim to 
relief, The plaintifi’s suit was accordingly 
dismissed on these preliminary points. 

The plaintiff appealed to the Uourt of the 
District Judge, East Berar. The Judge of 
the lower Appellate Court relying on a de- 
cision ofthe Allahabad High Court in Ram 
Kumar v. Nem Chand (2) reported ia an 
unauthorised .publication, confirmed the 
decision of the first Court and dismissed 
the appeal. The plaintiff has now come up 
on second appeal to this Court. 

Jt has been candidly admitted by the 
learned Counsel for the appellant that the 
present association became illegal in con- 
sequence of its non-registration under the 
Indian Companies Act. What has been 
urged, however, on behalf of the appellant 
is that what the law prohibits is the carry- 
ing on of the business but thatit is never- 
theless open to the plaintiff to press for 
liquidation and re-distribution of funds, I 
have been referred in this connection. by 
Counsel for the appellant to remarks which 
appear in the 9th Edition of Lindley on 
Partnership at pages 144-145, These remarks 
are as follows:— 

“Tf money is paid by A to B to be ap- 
plied by him for some illegal purpose, it 
is competent for A to require B to hand 
back the money ifhe, B, has not already 
parted with it and the illegal purpose has 
not been carried out either wholly or in 
part. Although, therefore, the subscribers 
to an illegal Oompany have not a right to 
an account of the dealings and transactions 
of the Companyand of the profits made 
thereby, they have a right to have their 
subscriptions returned; and even though 
the moneys subscribed have been laid out 
in the purchase of land and other things 
for the purpose ofthe Company the sub- 
scribers are entitled to have that land and 
those things re-converted into money, and 
to have it applied as faras it will goin 
payment of the debts and liabilities of the 
concern, and then in re-payment of the sub- 
` geriptions. In such ‘cases no illegal con- 
tract is sought to be enforced; on the con- 

(2) 64 Ind, Uas, 447; 19 A L. J, 836, 
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trary the continuance of what is illegal is 
sought to be prevented.” 

It is urged that on the remarks stated 
in the passage quoted, the present suit is 
maintainable and there should be a remand 
of the case. In this connection I have also 
been referred to the following statement 
made by. plaintiff's Pleader on 20th August 
1923, which is as follows:— 

“The plaintiff maintains that 5.4 of the 
Companies Act is no bar to the present suit. 
Even if it is held to.be barred under s. 4 of 
the Act plaintiff has stated in the plaint 
that his money has been converted into 
moveable and immoveable property now in 
possession of defendants Nos.1 and 2 on 
behalf of other partners. The plaintiff 
claims that heis entitled to the proceeds of 
the properties according to his share.” 

It has also been suggested that the prin- 
ciple underlying the decision of Prideaux, 

J. O., in Narayan v. Motisa (3) is appli- 
cable to the present case. It has been alleg- 
ed that the plaintiff should not be penalised 
because the managers of the. Company had 
failed todo their duty in having the Com- 
pany registered, cf. Harnath Kuar v. 
Indar Bahadur Singh (4). < 


As regards the time from which limita- 
tion would run in the event of the suit 
being maintainable, it has been contended 
on behalf of the appellant that time would 
run from when the contract was discovered 
to be void, cf., Srinivasa Aiyar v. Sesho 
Iyer (5) and Mathura Mohan Saha v. Ram 
Kumar Saha and Chittagang District Board 


On behalf of the respondents it has been 
urged that the present association must be 
deemed to have had no existencé in the eyé 
of the law. The various members of the 
association, itis said, combined together 
and formed the so-called Company with 
their eyes open contributed money, bought 
land and set up a factory in which a cotton 
ginning business was carried on for some 
time. It issuggested that the members of 
the association did this with their eyes 


(8) 78 Ind. Oas. 343; 20 N. L. R. 87; (1924) A.T. R 
WN.) 132 


(4) 71 Ind. Cas. 620; 45 A. 179; (1922) A. I. R. (P. 0) 
403;90.& A. L. R. 270;90. L. J. 652; 44 M. L. J. 
489: 37 O. L. J. 346; 27 C. W. N. 949; 501. A, 69; 18 L» 
W., 383; 26 O. C. 223; 33 M. L. T. 216; 5 P. L. T. 281; 2 
Pat. L. R. 237 (P. O.). ; 

9) A Ind. Oas. 733; 41 M. 197; 6 L. W.42; 34 M. Ia 


(6) 35 Ind, Oas. 305; 43.0. 790; 23 ©. In Js 26; 20 Oj « 
W, N, 370, 
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open and yet failed to register the Com- 
pany. By so doing the members of the 
association as a whole deliberately disobeyed 
or ignored the law and in these circum- 
stances no relief can be granted. In support 
of this position a decision in In re Padstow 
Total Loss and Collusion Assurance Associa- 
tion (7) is relied on. That decision was to 
the effect that where an association of more 
than twenty persons had been formed and 
was not registered, its formation was for- 
bidden by the Companies Act, 1862, and 
that the Courts, therefore, could not re- 
cognise it as having any legal existence and 
the order for winding it up must be dis- 
charged. 

For my own part Iam unable to see that 
the remarks quoted above in Lindley on 
Partnership, supported as they are by the 
English cases quoted therein, can give any 
help to the present appellant. In the pre- 
sent instance the partnership was for a 
considerable time, carried on in defiance of 
the law. Themoney subscribed was utiliz- 
ed for the purposes of the factory and the 
objects of the Company were fulfilled to 
the utmost. Itseems to me utterly im- 
possible in the circumstances of the pre- 
sent case to assume that the plaintiff was, 
as he now alleges, in utter ignorance of 
the illegality of the association upto the 
25th August 1922 when he gave formal 
notice for the winding up of the Company. 
The plaintiff cannot be presumed to be 


ignorant òf the law and heis as much res- 


ponsible as the respondents for the breach 
of the law which has occurred. In Ananda 
Mohan Roy v. Gour Mohan Mullick (8) their 
Lordships of the Privy Council laid down 
that the time at which an agreement is dis- 
covered to be void so that a cause of action 
to recover the consideration may arise 
under s. 65 of the Indian Contract Act, in 
‘the absence of special circumstances, is the 
date of the agreement, cf., Bai Diwali v. 
Umedbhai Bhulabhai Patel (9)and Javerbhai 
Jorabhai v. Gordhan Narsi (10). From 
this point of view also the plaintiff's suit 
’ which at the best would have lain under 


(7) (1882) 20 Ch. D. 137; 51 L. J. Ob. 344; 45 È T. 
774: 30 W. R. 326. 

(8) 74 Ind. Oas. 499; 50 C. 929; 21 A. L. J. 718;4 P. 
1. T. 609; (1923) A. 1. R. (P. O.) 189; (1923) M. W. X. 
803; 45 M. L. J. 617; 25 Bom. L. R. 1269; 33 M. L. T. 
365: 50 I. A. 239; 28 C. W. N. 713; 40 C. L. J. 10 


(P. 0). 
(9) 36 Ind. Cas. 564; 40 B. 614; 18 Bom. L. R. 773, 


(10) 28 Ind Cas, 442; 17 Bom, L. R, 259at pp. 255, > 


266; 39 B. 358, 
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Art. 62 of First Schedule of the Limitation 
Act, is, in my opinion, long since barred. 
There can be no question but that the pre- 
sent association if regarded as a Company 
was illegal from the first and that the 
contract was, therefore, ab initio void. It 
is utterly impossible in the circumstances 


‘of the present case to attempt to saddle the 


responsibility for the illegality only on the 
managers of the Company. All the so- . 
called partners must be considered as res- > 
ponsible therefor. 

Nor-can I see that the attempt to disguise 
the relief which the plaintiff really claims 
by calling it instead ofa, suit for dissolu- 
tion of partnership one for return of sub- 
scriptions, for contribution, can possibly 
make any difference in thelegal aspect of 
the case. This different description of the - 
relief claimed is only a different way of 
asking for what is ia effect a dissolution of 
partnership. It has been suggested that 
Art. 96, Limitation Act, applies to the case, 
and that the present suit evenif regarded 
as one for contribution or the like would 
still be within time as the plaintiff only 
came to know of the mistake in 1922. In 
my opinion the plaintiff must be presumed 
to have had actual or constructive notice of 
the illegality from the first and there can 
be no question of holding that the plaint- 
iff as against the present respondents or any 
of them is innocent in this matter. From 
both points of view, therefore, the present 
suit cannot be maintained. As a suit for 
dissolution of partnership it was clearly 
bound to fail, because ofthe illegal nature 
of the association. If the suit could be 
regarded asone for contribution and for 


‘return of subscription, plaintiff's remedy is 


long since barred by limitation, The judg- 
ment and decree of the lower Appellate 
Court are, therefore, correct and the present 
appeal is dismissed. Appellant must bear 
the respondents’ costs. Costs in the lower 
Courts as already ordered. 


N. H. Appeal dismissed, , 
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ALLAHABAD HIGH COURT. 
Execution First CIVIL APPRAL No. 315 
or 1925. 
November 17, 1925. 
Present :—Mr. Justice Sulaiman and 
Mr. Justice Mukerji. ` 
Mirza MUHAMMAD ZAKARIA— 
J UDGMENT-DEBTOR—APPELLANT 
VETSUS 
B. KISHUN NARAIN—DzrorEE-HOLDER 
AND MUHAMMAD HAFIZ AND OTHERS— 
J UDGMENT-DEBTORS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), ss. 2 (2), 47, 
115, O. XXI, r. 66—Hxecution of  decree—Sale 


proclamation-—Notification of incumbrance—Appeal, 
whether lies—Revision. 


Under O. XXI, r. 66, C. P. O., an Executing Court 
is bound to notify in the sale proclamation all incum- 
‘brances which prima facie exist on the property which 
is ordered to be sold. Where a person claiming to be 
a mortgagee of such property intimates his claim to 
the Court and the Court directs that the claim should 
be notified in the sale proclamation, the order is not 
open to appeal and cannot be challenged in revision, 
[p. 644, col. 2; p. 645, col. 1.] 

An order passed by an Execution Court under O. 
XXI, r. 66, O. P. C., prescribing the manner in which a 
proclamation of sale should be drawn up.on appli- 
cation made, is not open to appeal under the provisions 
of O. XLIII of the Code. [p. 644, col. 2.) 

Section 47, C. P. C., must be read with s. 2 of the 
Code and the effect of reading both the sections 
together is not to make every order passed by the 
Execution Court appealable but only such orders 
‘Bppealable as determine the rights of the parties to 
the execution with regard to all or any of the matters 
in controversy in suit. [p. 645, col. 1.] 

Execution first appeal from a decree of the 
Subordinate Judge, Agra, dated the 6th of 
July 1925. 

Mr. G. N. Kunzru, for the Appellant. 

Messrs. S. K. Dar and N. P. Asthana, 
for the Respondents. 

JUDGMENT. 

Sulaiman, J.—This purports to be an 
execution firstappeal from an order dated 
the 6th of July 1925 passed by the Execution 
Court. It appears that a mortgage-decree 
for sale was in execution and a procla- 
mation of sale was prepared and issued in 
the first instance under O. KAT, r. 66. 
The date for the sale was fixed as the 9th 
of July 1925. Three days before this date 
the respondent Muhammad Hafiz who was 
till then no party to the execution proceed- 
ings filed an application in the Execution 
Court praying that a certain mortgage- 
deed dated the 14th of September 1910 in 
his favour be notified. In his application 
he set forth the fact that on a previous 
occasion he had instituted a suit for the 
recovery of the principal amount due on 
his deed but that suit was ultimately dis- 
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missed. He then recited a passage from 
the judgment of Mr. Justice Walsh who 
was one of the learned Judges who dis- 
posed ofthe appeal in the High Court, to 
the effect that ‘it by no means follows from 
the decision (dismissing the suit) that 
there is no subsidiary liability from the 
defendant to the plaintiff to pay interest 
so long as the principal is outstanding’, 
and then after referring to the judgment 
passed by their Lordships of the Privy 
Council referred to the covenant in the 
mortgage-deed under which there was a 
liability on the mortgagor to pay interest. 
He then prayed ‘as ordered by the Hon- 
ble High Court the condition mentioned 
above may be notified at the time of the 
sale’. An objection was raised on behalf 
of the judgment-debtor but the learned 
Subordinate Judge without deciding as to 
whether there was or was not any existing 
liability ordered that ‘the notification asked 
for be allowed subject to the amendment 
that the claim for principal under the bond 
of the 14th of September 1910 is no longer 
recoverable by. suit’. 

The report of the amin does not express- 
ly mention in what language he made the 
notification, but it may be assumed for the 
purpose of this revision that the notice was 
given as ordered by the learned Subordi- 
nate Judge. 

The judgment-debtor has appealed from 
this order. 

A preliminary objection has been taken 
that no appeal lies. I am of opinion that 
this objection is well-founded. Muham- 
mad Hafiz was not a party to the execution 
proceedings. Neither the decree-holder 
nor the judgment-debtor admitted the vali- 
dity of this prior mortgage. The con- 
testing respondent intimated tothe Court 
that his mortgage should be notified. The 
order passed by the Court was obviously 


“under O. XXI, r. 66 with a view to in- 


clude in the proclamation sale an incum- 
brance to the property. The validity of the 
mortgage was not considered by the Court 
or decided by it. Any order passed by 
the Court under r. 66 directing the way 
in which a proclamation of sale should be 
drawn up on application made, is not made 
appealable under O. XLIII of the Code. 
Prima facie, therefore, no appeal would lie, 
The learned Vakil for the appellant, how- 
ever, has urged before us that inasmuch as 
this order was passed by an Hxecution 
Court and related to the execution of q 


ta? i. ©. 1926, 


decree itis appealable within the mean- 
ing of s. 47. Section 47 must be read 
with s. 2 and the effect of reading both 
the sections is not‘to make every order 
passed by the Execution Court appealable 
but only such orders appealable as deter- 
mine the rights of the parties to the execu- 
tion with regard to all or any of the matters 
in. controversy in suit. “By this order 
neither the rights of the judgment-debtor 
nor ofthe decree-holder were determined 
by the Execution Court. No appeal, there- 
fore, lies. 

The learned Vakil for the appellant has 
asked us to treat this appeal as an appli- 
cation in revision and interfere with the 
order. 

Two objections have been raised. The 
first is that the Court below should not 
have entertained an application from a 
person who was no party to the execution 
proceedings, and the second is that it was 
entertained at such alate stage as to pre- 
judice the judgment-debtor. The appli- 
cation of the contesting respondent was 
made by way of an intimation to the Court 
and the Court was under O. XXI, r. 66 
bound to show all incumbrances which 
prima faice existed on the property which 
was ordered to be sold. It is, therefore, 
impossible to hold that the Court had no 
jurisdiction to take note of an alleged 
claim. If the notification merely informed 
the auction-purchasers that there was a 
claim. being put forward on behalf of Mu- 
hammad Hafiz on the basis of this old 
mortgage, which claim, however, was not 
admitted by the decree-holder or the judg- 
ment-debtor then there was no harm in 
the notification. On the other hand ifthe 
notification amounted to any mis-statement 
or mis representation, that may bea good 
ground for setting aside the sale, under 
O. XXI, r. 90, as it would then amount 
to an irregularity. 

_ Similarly the fact that this amendment 
was made only a few days before the sale 
may bea ground for setting aside the sale 
if the judgment-debtor succeeds in estab- 
lishing that substantial injury has been 
caused in consequence of the lateness of 
the order. That too is a matter which 
can be disposed of in the proceedings 
under O. XXI, r., 90, ; 
_ It is to be noted that pending this ap- 
peal the sale has actually taken place and 
any directions now made’ with regard to 
“making the notification clear would be al- 
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together useless and futile. I am, theres 
fore, of opinion that it is impossible to 
interfere in revision at this stage, 

I would, therefore, dismiss this appeal. 

Mukerji, J.—I entirely agree that no 
appeal lies and that in the circumstances 
ofthis case I am not prepared to entertain 
the appeal as a revision from the order of 
the learned Subordinate Judge dated tlie 
6th of July 1925. 
| Briefly, the matter stands thus. Kishun 
Narain held a mortgage-decree against 
In execution of the 
decree a sale notification was issued fixing 
the 9th of July 1925 for sale. On the 
25th of May 1925, certain persons Muham- 
mad Hafiz and others, came in with a pes. 
tition that certain terms contained in a 
prior mortgage held by them should be 
notified. The decreg-holder and the judg- 
ment-debtor both objected but the learned 
Judge allowed the application subject to 
a certain modification. It appears ‘that 
Muhammad Hafiz and others held a prior 
mortgage dated the 14th of September 1910 
over some at least of the properties which 
were going to besold at the instance of 
Kishun Narain. They had obtained a de- 
cree for interest which had accrued under 
the mortgage. Subsequently they brought 
a suit for the recovery of the principal 
amount and the interest which subse- 
quently accrued. This second suit of theirs 
failed in this Court and.also in the Privy 
Council on the ground that O. II, r. 2 of 
the C. P. C. barred the suit. Certain ob- 
servations had been made by one of the 
learned Judges who heard the appeal in 
this Court indicating that Muhammad 
Hafiz and others might still have some 
remedy. The Privy Council expressed no 
opinion. Muhammad Hafiz and others, 
however, still entertain a hope to recover 
something on foot of the mortgage and 
they accordingly made their prayer. The 
learned Subordinate Judge, after hearing 
the parties, made the order as already 
indicated. f 

Now the question is whether an appeal 
is entertainable. As pointed out by my 
learned brother, it is not every question 
that arises between a decree-holder and a, 
judgment-debtor that is appealable. In 
order that it may be appealable, it must 
be a decree and must come in s, 2 of 
the C. P. C. Be that, however, as it may 
in this particular case, the decree-holder 
and the judgment-debtor were atone in 
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attempting to defeat the claim of Muham- 
mad Hafiz and others. It is clear, there- 
fore that, by no stretch of imagination, can 
the case be brought within the purview of 
s. 2 and s. 47 of the ©. P. ©. No appeal, 
‘therefore, lies. - 
Coming to the’ question of revision I fail 
. to see what irregularity has the J udge com- 
mitted. The Judge was bound, in the inter- 


est of intending purchasers, to give them - 


as much information as possible about the 
property which he was going to sell. If 
Muhammad Hafiz and others had a bona 
fide. claim, it did not, matter whether it 
was going to succeed or going to fail, 
The Judge could not enter into that intri. 
cate question. He was, in my opinion, 
bound to tell the intending purchasers, that 
there was such a claim and that they might 
beware of it. The grder, therefore, was 
perfectly correct and it is not open to ques- 
tion by way of revision. : 

Itehas been urged upon us that the order 
‘was passed very late and that it was likely 
to frighten the intending purchasers, As 
may be guessed, the sale proclamation was 
issued long before the 6th of July, for the 
9th of July had already been fixed for sale. 
If it be a fact that owing to the late noti- 
fication of the claim, any intending pur- 
chaser has been frightened, not knowing 
clearly what was the matter, it would bea 
‘matter for the Subordinate Judge to en- 
quire in a proceeding, if any, has been 
taken, under O. XXI, r. 90 of the C. P. 
©. That has nothing to ¿do with the case 
before. us, at present. 

I agree, therefore, that the appeal should 
be dismissed and there is no good ground 
for. treating the appeal asa petition of re- 
vision. 

By the Court.—The appeal is dismies- 
ed with costs. We allow Rs. 50 as Coun- 


sel's fees for the respondents Muhammad 
Hafiz and others, å 


Z., K, Appeal dismissed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
First Civiz APPRAL No. 10 or 1924, 
November 24, 1925. i 

Present: - Mr. Findlay, Officiating J. C., 

and Mr. Prideaux, A. J. ©. | 

SHANKAR AND ANOTHER —DEFENDANTS— 

ÅYPELLANTS 
VETSUS 
PANDURANG AND oTHERS—PLAINTIFFS— 
RESPONDENTS. f 

Hindu Law—Widow, alienation by—Suit to 
challenge alienation brought after lapse of many years, 
effect of—Necessity—Bona fide enquiry. i 

In a suit by the reversioners ofa deceased Hindu 
to challenge an alienation made by the widow of the 
deceased, brought after the lapse of many years from 
the date of the alienation, it is incumbent on the 
Court, in weighing the evidence on either side, to 
remember the difficulty under which the respective 
parties labour, particularly as regards the ascertain- 
ment and production of evidence on the matters dealt 
with in the case. [p. 648, col. 2) . 

If an alienee from a Hindu widow before embarking 
on the transaction has made reasonable and bona fide 
enquiry and has satisfied himself to the best of his 
knowledge and belief that legal necessity exists, the 
real existence of such legal necessity in point of fact 
is not a condition precedent to his success in a suit 
brought by the reversioners of the widow's deceased 
husband to challenge the alienation. [p. 649, col. 1.] 


Appeal against the decision of the Addi- 
tional District Judge, Nagpur, dated the : 0th 
October 1923, in Civil Appeal No. 20 of 1923. 

Sir Dr. H. S. Gour and Mr. Bobde, for the 
Appellants 

Here M. Gupta and V. D. Kale, for the 
Respondents. F 

JUDGMENT.—The twelve plaintiffs- 
respondents filed the present suit in the 
Court of the Additional District Judge, 
Nagpur, under the following circumstances, 
They claimed to be the nearest reversioners 
of one Sakharam Kolte who died in 1873. 
Sakharam left no issue, his widow Radhabai 
alone surviving him. She inherited from 
her husband a 16-annas share in Mauzas 
Deoli and Khapri (Nagpur). On 30th March 
4892, she sold 8-annas share in each of | 
these villages to the defendant-appellant 
No. 1's elder brother. A fortnight later, 
she mortgaged the remaining 8-annas share 
in both the villages for Rg, 700 to the same 
vendee, and eventually sold him the latter 
shares also on 30th September 1895 for 
Rs. 1,435. Under a private arrangement l- 
anna share of the second 8-annas share 
was taken back by Radhabai nearly a year 
after the sale of 1895. The plaintiffs thus 
sued for possession of 15-annas share in 
two villages named, both now having been 
amalgamated into a single village. named 

Mauza Deoli Peth. 
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The plaintiffs’ allegations were that the 
above mentioned sale and transaction were 
executed without legal necessity and were 
not binding on them as nearest rever- 
sioners. At a partition between defendant 
No. 1 and his elder brother, the property 
fell to the former's share; hence the de- 
fendant No. 1 and his minor son were sued 
as being in joint possession of the property. 
Apart from preliminary objections about 
the value of the Court-fee payable and the 
like, the defendants’ position was that the 
plaintiffs were not the nearest reversioners. 
They further pleaded that both the sale and 
mortgage of 1892 and the sale of 1895 were 
for legal necessity, and further that the 
sale and mortgage transactions of 1892 
were consented to by one Gopal Govind 
Kolte who represented himself then as being 
thé nearest reversioner. Other incidental 
pleadings were raised on behalf of the 
defendants, and these will be referred to 
later as far as may be necessary. _ 

On the issues which arise on these plead- 
ings the Additional District Judge came to 
the following findings:— : 

(a) that the plaintiffs were the nearest 
reversioners of Sakharam ; 

(b) that neither the sale or mortgage of 
1892 were for legal necessity ; 

(c) that Gopal Govind Kolte had con- 
sented to thetwo transactions of 1892, but 
he, was not then the nearest reversioner 
and his consent isnot binding on the pre- 
sent plaintiffs-respondents ; 
` (d) that the sale of 1895 was not for legal 
necessity ; 

(e) that the plaint was properly stamped; 

(f) that tne plaintiffs can only claim an 
account of the profits for the period follow- 
ing the date of the suit being filed; 

(g) that the defendants have not been 
proved to have made any improvements in 
the property. 

decree was accordingly passed in 
favour of the plaintiffs subject to their pay- 
ing Rs. 160-1-4 to the defendants in respect 
of the alleged losses incurred by defendant 
“No. l's brother during three years he had 
managed the villages on Radhabai's behalf, 

The defendants have now appealed to 
this Court. On the appeal coming on for 


hearing, ground No.7 which was to the ` 


effect that the consent of Gopal Govind to 
the sale and mortgage of 1832 was effectual 
was not pressed. Similarly also as regards 
the 9th ground, in which it was urged that, 
even if the two sales and mortgage attack- 
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ed in this suit were held not to be binding, 
on the plaintiffs, they were entitled to a 
refund of the amount of the consideration 
paidby them in the transactions mention- 
ed. There thus in effect remain four points 
for consideration in this appeal. The four 
positions taken upon on the appellants’ 
part may bé summarised as follows:— 

(1) that the plaintiffs have failed to prove 
that they are the nearest reversioners of 
Sakharam ; 

(2) that for some 30 years the plaintiffs 
have lain low and taken no action in the 
present matter; although this may not. 
amount to technical acquiescence on their 
part, a leas rigid standard of proof should 
be demanded of the defendantsin view of 
the time which elapsed, and the difficulty 
of now procuring apposite evidence in sup-, 
port of their defence ;, 

(3) that even if legal necessity has not- 
been categorically proved, there has been 
ample proof that the defendants’ predeces- 
sors in-title, before embarking on the trans- 
actions now sought to be attacked, made 
reasonable bona fide enquiry and that this 
was in the circumstances sufficient ; 

(4) that there was legal ‘necessity for the 
transactions in question. 

We will deal first with the allegations 
that the plaintiffs have failed to astablish 
that they are Sakharam’s nearest rever- 
sioners. It has been urged on behalf oft 
the appellants that, as the plaintiffs claim 
as collateral heirs, it was incumbent on 
them to show who the common ancestor was, 
cf., Kedarnauth Doss v. Protab Chunder 
Doss (1). In the present case Keshao is 
alleged to be the common ancestor, and it 
has been urged that the plaintiffs have’ 
failed to prove their relationship to him.. 
The relevant evidence in this connection 
is that of the first four witnesses for the 
plaintiffs, while the connected genealogical 
table is given in para. 2 of the plaint. 
As regards P. W. No. 1 Sitaram, our atten- 
tion has been drawn to the fact that he 
described Sakharam as the son of Keshao, 
whereas he was really his grandson, Jagan- 
nath his father having intervened. That 
the witness erred in this respect is per- 
fectly clear and he very naturally made the 
consequent mistake that Chimnaji and 
Sakharam were real brothers, whereas the 
real fact was that Chimnaji and Jagannath 
were real brothers. The witness appar- 


(1) 6 O. 626; 8 C. L. R. 238; 3 Ind. Dec. (N.8.) 407, 5 
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éntly erred also in showing Damodar as 
the descendant of Ramchand. On the 
whole weare of opinion that slips of the 
kind mentioned made by a man of 60 years, 
who is talking to events and circumstances 
which for the most part he must have 
Jearnt from his father or others when 
he was a very young man, cannot be 
too seriously regarded when made in an 
axhaustive examination such as this witness 
underwent. The'main point urged against 
P: W. No. 2 Yado is that, being a plaintiff, 
His evidence should be regarded as inter- 
ésted. For our own part, we consider that 
his explanation of how he knew that 
Chimnaji and Jagannath were brothers, viz., 
from the fact that his father used to offer 
pindas and oblations to them, makes his 
evidence particularly cogent. We cannot 
regard his explanation of how he prepared 
the genealogical tree partly from informa- 
tioń which cameto him from Bapurao and 
partly from his own knowledge as unsatis- 
factory. It is particularly significant that 
in cross-examination he definitely averred 
that his father Balaji used to take the names 
of his father, grandfather and great-grand- 
father, while offering pindas. As regards 
P. W. No. 3, Bapurao, he says he had pre- 
pared a genealogical table in about 1903 
or 1904, as it was required for the purposes 
of a suit he was engaged in, and he gives a 
plausible and satisfactory explanation 
that he had been able to find a helpful 
genealogical tree bearing on the matter in 
question in a revenue case relating to Mauza 
Takarghat. We look on the evidence of 
this witness as particularly valuable and 
we see no reason why he should be dis- 
believed. The 4th witness on the point is 
Balkrishna (P. W. No. 4) who is the priest 
of thé Kolte family. The father of the 
witnéss also before him occupied a similar 
position. It is suggested that, because the 
Witness says that in Hindu marriages only 
the names of three immediate ancestors of 
éach party to the marriage are recited, his 
personal knowledge cannot carry the genea- 
logical tree back to Kesha. But if his evi- 
detice be read as a whole, it is clear that he 
has had an intimate knowledge of the 
greater number of persons in the family 
tree for many years back. When the evi- 
dence of these four witnesses is read as a 
whole, it seemstous that the lower Court, 
for the reasons given by it, was amply 
justified in holding that the plaintiffs have 
established that they are the nearest rever- 
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sioners of Sakharam. It is notable that 
the appellants have not only not given any 
rebutting evidence, but they have not 
offered even any definite allegation as to 
any other particular person being the 
nearest reversioner rather than the plaintiffs. 
So far as this ground of appeal is concern- 
ed, therefore, we see no reason for inter- ' 
ference. 

We now pass to the next point which has 
been urged on behalf of the appellants, viz., 
that although there may be no question of 
technical acquiescence in the present suit, 
the fact that the plaintiffs have delayed so 
long in fling it should have considerable 
weight attached to it in weighing the evi- 
dence on record because of the great 
difficulties the defendants now labour under 
in proving legal necessity and_ the like. 
Their Lordships of the Privy Council in 
Hunoomanpersaud Panday v. Babosee 
Munraj Koonweree (2) alluded to a similar 
matter. It seems tọ, us, however, that this 
consideration cuts both ways, Just as it 
may be comparatively difficult for the de- 
fendants now to procure convincing and 
specific evidence on a question like that of 
legal necessity or enquiry, so also the 
plaintiffs labour under a similar difficulty. 
We are quite willing, however, to admit 
that, in a case like the present, in weighing 
the evidence on either side, it is incumbent 
on us to remember the difficulty under 
which the respective parties labour par- 
ticularly as regards ascertainment and pro- 
duction of evidence on the matters dealt 
with in the case. Beyond this, we do not 
find it possible to go. There is admittedly 
no question of estoppel in the present case 
nor even of technical acquiescence. The 
plaintiffs were in the line of reversioners, 
but had only a spes successionis. Musaim- 
mat Radhabai died on 2ist October ‘1920 
and the present suit was filed within some 
15 months of that date. It.was clearly not 
incumbent on them to file the suit during 
Musammat Radhabai's lifetime and, from. 
their point of view, there might have been 
great difficulties and disadvantages in 
doing so. 

We pass, therefore, to the next position 
taken up on appeal, 112., that it would be 
sufficient for the defendants to show that 
they have made reasonable enquiries as to 


- the existence of the legal necessity, and 


that if this were established that they were 


_(2)6 M. I. A. 393;18 W_R. 81n: Sevestre 253n; 2 Suth, 
É, O. J. 29; 1 Sar. P. O. J. 552; 19 B. R, 147 (P. O). 
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entitled to be absolved, even if, it should 
afterwards be ascertained that the result of 
the reasonable and bona fide enquiry was a 
mistaken one, Weaccept the principle that 
if a creditor, before embarking on transac- 
tions such as we are concerned with here, 
has made reasonable and bona fide enquiry 
and has satisfied himself to the best of his 
knowledge and belief that legal necessity 
exists, the real existence of such legal 
necessity in point of fact is not a condition 
precedent to the successofthe defendants. 
That principle is clearly laid down in s. 38 


of the Transfer of Property Act and the. 


illustration thereto. 

We proceed, therefore, to discuss’ whe- 
ther there has been proof of such reasonable 
bona fide and thorough enquiry as the cir- 
. cumstances of this case would have de- 
manded of D. W, No.7 Sir Gangadar Rao 
Chitnavis. Wemay say at once that the 
high position and attainments of this gentle- 
man as revealed in his evidence would 
not make usregard the evidence as any- 
thing but unimpeachable. It is happily, 
however, not necessary for us to have to 
offer any criticism of his evidence in this 
connection. Not unnaturally a gentleman 
like D. W. No. 7 cannot remember all the 
details connected with the transactions. 
He says when he was approached by 
Radhabai and others, he had enquiries made 
by some of three persons, riz, Annaji 
Chitnavis, Vasudeopant both his servants 
and one Narayanrao Vele, a head clerk of 
Deosthan estate which was in his charge. 
According to the witness the enquiry was 
to be on three points, the condition of 
the villages, their price and the necessity 
of selling the property. As regards the 
last point it was reported to the witness 
that thesale had to take place to satisfy a 
debt due to Hajarin. As regards the latter 
purchase the witness says that Radhabai 
had herself told him that she was indebted 
to Kukday and others and had also incur- 
red losses in managing the villages, In 
cross-examination, however, the witness 
candidly admitted that he could give little 
or no details of the result of the enquiries 
made. He could not say whether any 
written report was submitted or not, and he 
seems to have no correct récollection of the 
amount of debt in which Radhabai was in- 
volved. The evidence of D. W. No. 8 
(Harba) the kamdar of the last witness does 
not seem to us to carry the question of 
enquiry much further. According to him 
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Anna Sahib had made notes of the enquiries, 
but none such were produced. Indeed the 
evidence of this witness strongly suggests 
that at that time he was a mere underling 
and cannot have taken a leading part in 
the enquiry. Taking the evidence of these 
witnesses as a whole, there is an irresisti- 
ble conclusion we are led to, viz. that only 
a cursory and superficial enquiry was made 
both as to Radhabai’s debtand the neces- 
sity for alienationand also as to who the 
nearest reversioners were. Thé enquiring 
parties seem to havestumbled early upon 
Gopal Govind Kolte, and to have assumed 
that he was the nearest reversioner, where- 
as we feel convinced that a more thorough 
and searching enquiry would have shown 
that there were others still nearer. We 
may point also an allimportant point in the 
evidence of D. W. No. 7 Sir Gangadhar 
Ra’ Chitnavis. He seems to have been 
under the impression that the debt due to . 
Hajarin dated from her (Radhabai’s) 
husband's time. That was not so. The 
mortgage-deed (Ex. 1-D-3) shows that > 
the debt was a fresh one and i 
W. No. 1 (Bajirao) so far confirms this 
view. This only goes to show the 
superficiality of the enquiries made both 
on the question of legal necessity and 
as to who the nearest reversioners were, 
Our own belief is thatthe central point of 
the enquiry was as to the value of the villages 
and the likelihood of the transactions being 
a profitable oneor notfrom the point of 
view of the future creditor, and we are 
convinced that the lower Court's finding 
in this connection is a correct one. We do 
not think thereis any proof whatever of 
such reasonable and bona fide enquiry as 
would discharge the burden of proof which 
rested on the defendants in this connection. 

We now pass to the next point for deci- 
sion in this appeal, viz.,as to whether there 
was actual legal necessity for the transac- 
tions in suit or not. It has been urged in 
this connection on behalf of the appellants 
thatthere are indications on record that 
Sakharam was not too well off himself. 
We have been referred to the fact that D. 
W. No. 2 Madho says that Sakharam work- 
ed as Dewanji of Rajaram thekadar of 
Wardgaon. Again D. W. No. 4 Balaji says 


„that Sakharam, while he was on Rajaram's 


properties, acquired village Deori and had 
asked this witness to lend him Rs. 50u or 
Rs. 600 for the said purchase. We think 
pieces of evidence like this are not neces- 
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sarily indicative of a theory that Sakharam 
was badly off. On the contrary, his taking 
up work as Dewanji and his acquiring 
Mouza Deori would be equally consistent 
with the theory that he was a pushing 
pbusiness-man anxious to make money in-as 
many waysas he could. It has been suggest- 
ed that the villages in suit were petty 
ones and were a losing concern; that they 
have proved a losing concern since Sakha- 
ram's death is sufficiently obvious. But we 
are far from being convinced that this was 
the case in Sakharam’s lifetime. 
been suggested that Ex. P-5 the’ Jamabandt 
for Mouza Khapri for 1893 only shows some 
91 acres of sir and Ichudkasht, but if Ex. P-7 
be examined, it would be seen that the actual 

area of sir and khudkasht was very much 
more. A glance at the totals given in Ex. l- 
D-1, the sale-deed, ef 30th March 1892 
leads to the same conclusion. There are 
other indications that Musammat Radhabai, 
after her husband's death, was comfortably 
offat first forsometime. The evidence of 
P. W. No. 6 Lahanu suggests that he used 
to lend money and had acquired two fields 
“in another village (Takalghat). P. W. No. 7 
Sitaram's evidence is to the same effect, viz., 
that Sakharam had a grain pit and was ap- 
parently fairly well-to-do, Even, therefore, 


if the property in suit were not very large. 


or a profitable one, the indications all are 
that during Sakharam’s lifetime, things 
went welland probably continued to go 
well for some little time after his death. In 
this connection, itis pertinent to observe 
that, even ifthe property did not yield a 
large income, Musammat Radhabai had 
only herself to maintain. She seems there- 
after to have brought in both her brothers 
to manage the property—a somewhat extra- 
vagant measure—it would appear‘in view of 
its comparative smallness, 1t is not part of 
our business to trace out the precise reason 
why Radhabai went down into the morass 
of financial difficulties. But apart from 
the very common circumstances that a pro- 
perty like the present deteriorates when, 
under the circumstance prevailing in this 
country it is managed by a woman, we 
opine to the view that one specific cause 
for embarrassment was that she incurred a 
lot of expense in connection withthe marri- 
age of her brother. This was needless, and 
was utterly an unjustifiable expense. The 
sale deel (Ex. 1-D-1) of 1892 contains no 
recital whatever as to for what the coa- 
sideration of Rs. 1,200 was required for. 
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We have already said that there is no 
proof that Sakharam left any debt at his 
death in 1873. It is in 1888 for the first time 
that we find Musammat Radhabai executing 
the possessory mortgage-deed in favour of 
Musammat Krishnabai for Rs. 900 cash 
borrowed. Thereis not a bit of evidence to 
show that this amount was borrowed for 
legal necessity, and we may remark here 
incidentally that we would have expected 
Sir Gangadhar Rao Chitnavis or his agents 
to have carefully examined this transaction 
and the necessity therefor. On the con- 
trary they do not seem even to have de- 
manded a sight of the mortgage-deed of 
1888. So far as the mortgage-deed of 1888 
is concerned, there is a total absence of 
evidence as to the purpose for which the 
money was borrowed, or to which it was 
applied. The evidence of D. W. No. 2 
Madho far from proving legal necessity 
in this connection, rather goes to show 
that Sakharam died well off. For .15 years 
after Sakharam’s death there is no evidence 
that the widow was involved in financial 
difficulties, but the indications all are that 
owing to unwise or unscrupulous manage- 
ment as well as to extravagance she gradu- 
ally went dowr the hill, and the 1888 mort- 
gage-deed marks the first prominent mile 
stone in this connection. We find ourselves 
in complete agreement with the finding of 
the Additional District Judge that no legal 
necessity for the sale-deed of 1892 has been 
made out. 

There is another aspect of this matter 


“which demands consideration. As soon as 


the sale-deed of 1892 had been executed, the 
vendee paid up the Rs. 1,450 due on Krish- 
nabai's mortgage-deed of 1888 Even had 
this debt been regarded as falling within 
the category of legal necessity, is it 
possible for one moment to regard the 
method ofsatisfying the debt as a prudent 
one on the part of a widow like Radhabai ? 
If she kad sold a10.annas share out and 
out, it would have been possible to satisfy 
the debt wholly. Instead of this what was 
done was that on 30th March 1892 a 8 annas 
share was sold out and out. Only a fortnight 
later, the remainder of the property was mort- 
gaged, and three years later as a result of 
this mortgage Radhabai lost everything 
except the l-anna share already referred 
to which was returned to her. Meaawhile 
it is significant to observe that the defend- 
ants’ predecessors-in-title for 3 years after 
1893 managed the property. In those cir~ 
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. cumstances, we find it difficult to imagine 
that the sale of 30th March 1892 and the 
mortgage of 13th April 1892 only a fornight 
later were isolated transactions. We do 
not regard this case as one of a prudent and 
careful woman who mortgaged only a half 
first and was driven by force of circum- 
stances to encumber the balance a few days 
later and eventually to sell the balance. 

The sale-deed of 1895 was made up of the 
following items ;— 


Rupees 1,055 7 9 due on the 1892 mort- 
gage ; 
0 0 eash of Vishnu Daji; 


m 180 
_» 460 I 4 lost in managing the 
villages during three 
years; and 
” 40 0 0 expenses of the stamp 


and registration, ete. 

The great part of it went to the old mort- 
gage and, as we have already seen, legal 
necessity has not been established with 
reference thereof. No copy of the decree 
of Vishnu Daji has been filed, and it is 
impossible to say what its nature was. 
From this point of view, therefore, we are un- 
able to disturb the findings arrived at by the 
lower Court on the questin of legal necessity. 
The weight of the evidence and all the prob- 
abilities of the case go to show that Musam- 
mat Radhabai sometime after her husband's 
death either mismanaged the estate or 
allowed it to.be mismanaged by others and 
probably. also fell into extravagant ways and 
incurred expenditure which was in the 
circumstances not permissible, It is equally 
clear that the defendants’ predecessors-in- 
title made no proper enquiry into the ex- 
istence of legal necessity for the transac- 
tions entered into with Musammat Radha- 
bai. The plaintiffs are, in our opinion, 
entitled to succeed in the suit and the lower 
Court’s judgment is confirmed in this con- 
nection. The appeal accordingly fails and 
is dismissed with costs. Appellants must 
bear respondents’ costs. 

A cross-objection has been filed by the 
respondents to the effect that they should 
not have been ordered to pay, as a condi- 
tion precedent totheir acquiring possession 


of the subject in suit, Rs. 160-1-4 said to: 


have been lost during Sir Gangadhar Rao 
Chitnavis’s management of the village from 
1892 to 1895. We are not satisfied that 
there has been any sufficient proof with 
regard to thisitem. Apparently for a good 
many years after Sakharam’s death, the 
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widow and her brothers between them man- 
aged to carry on the management of the 
villages with comparative success. From 
the account entries we have no sufficient 
details regarding this alleged item of loss 
and itmust be remembered that the village 
was managed, as it was, apparently as a 
result of a private understanding. The 
mortgage of 1892 was not a possessory one, 
In those circumstances we do not think 
the defendants are entitled to a refund of 
Rs. 160-1-4 in question and the following 
phrage will be deleted from the judgment 
of the lower Court :— 

“The possession of 7-annas share in Mouza 
Deoli is subject to payment by the plaint- 
iffs‘eto the defendants of Rs. 160-1-4 with 
interest thereon at Rs. 12 per cent, per 
annum from the date of suit till pay- 
ment.” . 

The cross-objection filed by the respond- 
ents will succeed in appeal, and the appel- 
lants will also bear the costs of the re- 
spondents’ cross-cbjection. 

Z. K, Appeal dismissed. 


LAHORE HIGH COURT. 
First CivIL APPEAL No. 95 or 1921. 
November 25, 1925. 
Present:—Mr. Justice Martineau 

and Mr. Justice Fforde. 
Lala LAL CHAND AND OTHERS— 
DEFENDANTS—A PPELLANTS 
versus 
HANS KUMAR AND oTHeRs—PLAINTIFFS 
AND DEFENDANTS— RESPONDENTS. 

Pre-emption—Custom - Instances in neighbouring 
mohallas, value of-~Mohalla Serai Mangal Sain, 
Jhelum City. i 

Instances of the exercise of the right of pre-emption 
in neighbouring mohallas are not sufficient to prove 
that the custom of pre-emption exists in the locality 
in which the property in suit is situate. |p. 652, col. 2.] 

The custom of pre-emption does not exist generally 
throughout the town of Jhelum, nor does it exist in ` 
the block known as Mohalla Serat Mangal Sain which 
isa part of the old Chakla Mohalla. [p. 653, col. L] 

First appeal from the decree of the Senior 
Sub-Judge, Jhelum, dated the 25th October 
1920. 

Dr. Nand Lal, and Messrs. A. R. Kapur 
and Hemi J. Rustomji, for the Appellants. 

Mr. Mukand Lal Puri and Lala Amar 
Nath Chona, for the Respondents. 

JUDGMENT.—The plaintiffs in this 
case sued for possession, by right of pre; 
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‘emption, of a house in the town of Jhelum 
‘which was sold in 1919 by defendant No. 1 
and the husband of defendant No. 2 to 
defendant No, 3 and the predecessor-in-title 
of defendants Nos.4 to 7, They claim pre- 
‘emption by virtue of their ownership of 
a serai called Serai Mangal Sain, which is 
contiguous to the house sold and allege 
that the custom of pre-emption prevails 
throughout the town. The defendants con- 
tend that thereis a sub-division ofthe town 
called Mohalla Serai Mangal Sain in which 
the house in suit is situate and they deny that 
thé custom of pre-emption exists therein or 
in any part of thetown. The Subordinate 
Judge hasfound that the town isnot sub- 
divided and that the custom of pre-emption 
exists generally in the town, including the 
locality in which the house is situate and 
he has accordingly given the plaintiffs a 
decree. The vendees have appealed and 
theré are cross-objections by the plaintiffs 

‘in regard to the amount of the Pleader’s fee 
awarded to them. 

There is no force in an argument which has 
been put forward as to the plaint not hav- 
ing been properly presented. The import- 
ant question is whether the custom of pre- 
emption has been proved to exist in the 
locality in which the house is situate, 

We cannot acceptthe statements of some 
of the plaintiffs’ witnesses as to the house in 
suit, being in the Bagh Mohalla. This 
house, the plaintiffs’ serai, and a few other 
houses and shops form a block which is 
bounded on all sides by roads. There isa 


toad between this block and the Bagh’ 


Mohalla on the north, and we think that the 
learned Subordinate Judge is right in re- 
garding the serai block as a portion sepa- 
. rate from the Bagh Mohalla. The evidence 
of the special Kanungo shows that it is a 
part, not of the Bagh Mohalla, but of an area 
which was known in 1860as the Chakla Mo- 
halla, Thatareais no longer known asa sepa- 
rate mohalla, but now comprises, in addition 
to Serai Mangal Sain, several bazars with dis- 
tinctive names, and according to the defend- 
ants’ witnesses the serat block alone is 
now called the Chakla Mohalla. The serai 
block appears to be too small an area to 
constitute asub-division of the town, although 
it is not really material for the decision of 
the case whether it is a sub-division or 
not. Jhelum is, as the learned Subordi- 
nate Judge has observed, a town of 
reeent growth. There has not been a 
single instance of the exercise of the right 
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of pre-emption in the particular block in 
which the house is situate, nor is there 
even any evidenceto show that the custom 
existed in any part of the old Chakla 
Mohalla in which this block was included, 
The plaintiffs must, therefore, in order to 
succeed, prove that the custom „prevails 
generally throughout the town, for instances 
which have been adduced of the exercise of 
the right of pre-emption in the neighbour- 
ing Bagh Mohalla and Naya Bazar are not 
sufficient to prove that the custom existin _ 
the locality in which the house in suit is 
situate. We proceed then to examine the 
judicial decisions relied upon as proof of 
the generality of the custom. These are 
mentioned as Nos. 20, 24, 25, 27, 28, 30, 
3l and33 in the lower Court's. judgment 
No. 20. The Munsif who decided this case 
said in his judgment (page 46, line 3 of 
the paper-book) that the custom of pre- 
emption generally obtained in Jhelum City, 
but the point was not in issue, as the exist- 
ence of the custom inthe ‘locality in which 
the house in suit was situate was not denied, 
and the dispute was whether the plaintiffs’ 
right was superior to that of the vendee, 
The Munsif's expression of opinion that the 
custom prevailed generally in the city does 
not appear to have been based on any 
evidence and was superfluous. 

No. 24.—In this case, although reference 
was made to certain judgments which the 
Munsif said (pages 62 and 63 of the paper- 
book) disclosed that the custom of pre- 
emption prevailed generally in Jhelum 
City, the finding was merely that the cus- 
tom was proved to exist in the mohalla 
(Mohalla Ramzan Bakhsh) in which the 
house in suit was situate, and this was 
really the pointin issue, and not whether 
the custom prevailed throughout the town. 

No. 25.—Here also the issue was whether 
the custom prevailedin the Mohalla Mad- 
rassawala in which the house was situate, 
and the finding (page 59) was that it pre- 
vailed“in” the town andin the Madrassawala 
Mohalla. There was no finding that the 
custom prevailed “throughout” the town, 
and that point did not arise. The evidence 
given also appears to have been of instances 
in only three mohallas in the town. 

No. 27.—This is similar to No. 26. The 
issue was merely whether the custom 
existed in the Naya Bazar, and the finding 
(page 71) was that the custom existed in 
Jhelum City and, therefore, could be pre- 
sumed to exist in the Naya Bazar, 
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No. 28.—This case related to a house 
which was in either Ramzan Mohalla or 
the Madrassa Mohalla. The First Court had 
decided that no custom of pre-emption 
existed in the sub-division. in which the 
house was situate. In the appeal Mr. 
Prenter held (page 85) that there were no 
recognised sub-divisions in Jhelum City at 
all, and said that he was inclined to think 

“that the rulings of the Courts during the 
“last 50 or 60 years made it almost impossible 
for the custom now to be denied in any 
quarter of the city. We cannot attach 
weight to that observation, as Mr. Prenter 
did not refer specifically to any particular 
rulings, and the question whether the cus- 
tom of pre-emption existed in all parts of 
the city did not arise for decision. 

No. 30.—It was ‘decided in this case that 
the custom of pre-emption existed in the 
Naya Mohalla which was an extension of 
the city of Jhelum on the north. The Sub- 
ordinate Judge said in his judgment (page 
90) that the existence of the custom in the 
city of Jhelum was an ‘uncontested fact, 
but this cannot be taken to mean that the 
existence of the custom in all parts of the 
city was admitted. 

No. 31.—In this case, as in Nos. 25 and 
26, the Court found (page 80) that the 
right of pre-emption existed ‘in’ Jhelum, 
but not that it existed in every part of the 
town, and the instances of which evidence 
was given all related to Mohalla Mallahan, 
in which the house in suit was situate, 


No. 33.—The judgment of the first Court 
in this case is printed at page 66° of the 
paper-book and that of the Appellate Court 
on page 73. Here again there was no 
finding that the custom existed throughout 
the town and the question in dispute was 
Only whether it prevailed in the Toya 
Mohalla, 

There are, on the other hand, certain. 
decisions against the existence of the cus- 
tom. In one (page 99) it was found by the 
Additional Divisional Judge that there was 
no proof of the existence of the custom in 
Jhelum City, and in another (page 96) 
the Divisional Judge found that the custom 
‘was not proved to existin the Naya Bazar. ` 


Our conclusion is that the plaintiffs have 
failed to prove that the custom of pre- 
emption exists either throughout the town 
of Jhelum or in the particular locality in 
which the house in suit is situate. We 
accordingly accept the appeal, reverse the 


MAHADEVA IYER V. RAMKRISHNA REDDIAR, 


653 
decree of the lower Court and dismiss the 
suit with costs throughout. 


The cross-objections are dismissed. 
Z. K. Appeal accepted. 


MADRAS HIGH COURT. 
ArrsaL Suit No. 90 of 1922, 
February 27, 1925. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice Odgers, 
B, S. MAHADEVA IYER AND OTHERS 
—DrFenpants Nos. 10, 6 AND 7—~ 
APPELLANTS 
VvETSUS 
RAMAKRISHNA REDDIAR AND OTHERS 
— PLAINTIFFS Nos, 1 To 4—DEFENDANTS 
— RESPONDENTS. 

Contract Act (IX -of 1872), ss. 263, 264—Limitation 
Act (IX of 1908), s. 20—Partnership, dissolution of 
—Authority of one partner to pay debts—-Notice of 
dissolution to. strangers, want of, effect of. 

So long as a partnership continues, it isa part of 
the ordinary course of partnership business to pay 
partnership debts, and, therefore, it would ordinarily 
be sufficient to prove that a debt paid was a partner- 
ship debt and that the person who paid the interest 
on it or part of the principal wasa partner, in order 
to give an extended period of limitation under s 20 
of the Limitation Act. [p. 655, col. 1,] 

But even after a partnership has become dissolved, 


‘so far as strangers are concerned a partnership dis- 


solved is a partnership in being, unless and - until 
they receive notice of dissolution, and, in the case of 
old customers with the partnership, express notice of 
the same is necessary and in the absence of it an 
acknowledgment by one partner is binding on the 
other partners. [ibid.] 

Chundeechurn Dutt v. Eduljee Cowasjee Bijnee, 8 C. 
678; 11 C. L. R. 225; 4 Ind. Dec. (N. s.) 437, relied on. 

Appeal against the decree of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in O. S. No. 38 of 1920. . 

Messrs. A, Krishnaswami Iyer and K, 
Krishnaswami Iyengar, for the Appellants, 

The Advoeate-General and Mr. A. N, 
Krishna Iyengar, for the Respondents. 


JUDGMENT. 

Odgers, J.—In this case the plaintiffs 
are the sons of one S. V. Manavala Reddiar 
who died about 1915 and they sue’ the de- 
fendants who are, as to defendants Nos. 2 
to 4, the undivided sons of defendant No. 1 
and as to defendants Nos, 6 and 7, the 
undivided sons of defendant No. 5. Defend- 
ant No. l and defendant No. 5 carried on 
business in partnership in cotton and money- 
lending under the style of “ P. K, N.” Firm, 
Defendant No, 1 borrowed from Manavala 
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‘Reddy Rs. 10,000 ‘from his family funds, 
in his (defendant No. 1’s) capacity as 
managing partner on 26th August 1914. 
The suit is brought on the promissory note 
executed thereupon (Hx. A).) Defendant 
No. 1 is also alleged to have made and 
endorsed a payment of Rs. 1,000 for interest 
on 16th August 1917 thus saving limita- 
tion. The defence is that the partnership 
between defendant No. 1 and defendant 
No. 5 had ceased to the knowledge of 
plaintiffs long before 16th August 1917 and 
had been dissolved by a decree in a suit 
for dissolution (O. S. No. 7 of 1918) brought 
by defendant No. 5, the capitalist partner, 
against defendant No. 1. The decree de- 
cided that the partnership was. dissolved 
as from llth March :1915, Consequently 
defendant No.1 had no anthority to bind 
his former partnerin 1917 by an endorse- 
ment of part payment in order to save 
limitation. It is, no doubt, clear law that 
after dissolution no ex-partner has power 
to do any act to bind another ex-partner, 
cf., Watson v.\Woodman (1), where the Vice- 
Chancellor held that it was not there proved 
that the two parties concerned had so 
intended that they should for the purposes 
of that suit be deemed to have continued 
partners, In Rajagopala Pillai v. Krishna- 
sami Chetti (2) it was held that the fact 
that a partnership is being wound up is by 
itself insufficient to authorise a surviving 
partner to bind the representatives of a 
deceased partner. But in the present case 
it is clear that as regards third parties (in 


the position of the plaintiffs) there was no: 


notice, express or constructive, given of 
dissolution and s. 264 of the Contract Act 
is clear that in the absence of such notice, 
‘persons dealing with a firm are entitled 
to assume that the partnership still con- 
tinues (Chundee Churn Dutt v. Hduljee Co- 
wasjee -Bijnee (3), Giovani Gorio & Co, 
v. Vallabh Das Kalianji (4).] Therefore 
plaintifis were still entitled even after 1915 
to regard the partnership between defend- 
ant No.1 and defendant No. 5 with whom 
they have dealt for 15 years as subsisting. 
The question then arises, had defend- 
ant No. 1 authority to bind his ‘ firm 
by making this payment. My own opinion 
ig that as, in the case of a mercantile firm 
as here, each partner is entrusted by his 

(1) (1875) 20 Eq. 721; 45 L. J. Ch. 57; 24 W. R. 47, 

(2) $ M. L. J. 261. 

(3) 8 C. 678; 11 C.L. R. 225; 4 Ind. Dee. (x. s.) 
437. 
(£) 30 Ind: Ons, 864; 17 Bom. L, R. 762, 
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co-partners with a general authority to do 
any act necessary for or usually done in 
carrying on the business of such partner- 
ship, a partner's authority extends to mak- 
ing an acknowledgment by part-payment 
so as to bind his partners. I am fortified 
in this opinion by that of Kumaraswami 
Sastri, J.. in his referring judgment in 
Pandiri Veeranna v. Grandhi Veerabhadra- 
swami (5). However a question has been’ 
raised on limitation with regard to the pro- 
visions of s. 21 (2) of the Limitation Act 
which runs as follows :— 

“Nothing in the said sections renders 
one of several joint contractors, partners, 
executors or mortgagees chargeable by 
reason only of a written acknowledgment 
signed or of a payment made by, or by 
the agent of, any other or others of them.” 

These words have been construed in Pan- 
diri Veerannav.Grandhi Veerabhadraswami 
(5) by the Full Benchof this Court. There 
the learned Judges say “It is important 
to notice the éxact wording of s. 21 (2) of 
the Limitation Act. The section does not 
say that a person shall not be liableon an 
acknowledgment signed by the partner by ` 
reason only of his being a partner but by 
reason only of a written acknowledgment 
signed by his partner; and it amounts to 
saying that if you have no more than 
written acknowledgment signed by one 
defendant the fact that the other defend- 
ant is his partner cannot affect the latter's 
liability. You would ‘obviously have a 
case where one partner signed an.acknow- 
ledgment in respect of a gambling debt 
of his own; but for the sub-section, proof 
of the acknowledgment would be sufficient 
to fix the other partner with liability, a 
conclusion manifestly repugnant both to 
sense and justice.” (Page 434*). Here 
there isno question that the part-payment 
was in respect of a partnership debt (Ex. A). 
There is also ample evidence from the 
surrounding circumstances which we are 
entitled to look at [Pandiri Veeranna v. 
Grandhi Veerabhadraswami (5)] for the 
conclusion that there was express authority 
for defendant No. 1 to make the acknow- 
ledgment to rebut the possible validity of 
the contention that from the wording of 
s. 21 (2), Limitation Act, there is no pre- 
sumption in India, that a partner has 


(5) 45 Ind. -Cas. 18; 41 M. 427 at p. 431; 34 M. L. J, 
aa 23 M. L, T. 261; (1918) M. W. N. 285; 7 TL. W, 
552. l 
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power to acknowledge, though the validity 
of this contention is at least doubtful after 
the exposition of the sub-section by the 
Fall Bench. Plaintiff witness No.-3 a 

. clerk of appellants’ (defendants’) firm swears 
that the entry in Ex. E (1) showing the 
‘payment of Rs. 1,000 on 16th August 1917 
was made under the orders of defendants 
Nos. 1 and 5; he also states that the partner- 
ship has not been wound up or the account 
settled. Defendant No. 5 himself applied 
for a loan to the South Indian Bank in 
1915 (Ex. G) in which he sets out the 
present loan. Exhibit H is the defend- 
ant Mo. 5’s plaint in the dissolution suit 
against respondent No. 1. He says that 
since his (defendant No. 5's) father's death 
in 1907, defendant No. 1 and another assist- 
ant partner, conducted the entire business. 
Defendant No. 5 was obliged to rely on 
defendant No.1 for the conduct by him of 
all matters connected with the partnership 
and all such things as the collection of 
outstandings, etc. In Ex. F dated 6th 
February 1918 the present appellant ad- 
mits that defendant No. 1 has to pay a 
. share of the debt due to Manavala Reddi. 
“There is also a correspondence between 
the Receiver in the dissolution suit and 


the Vakil of Manavala Reddi's sons which . 


shows that at first at any rate the appel- 
lants were willing to discharge their half 
-of the suit-debt and did not question 
- their liability to doso. There is no doubt 
on the evidence, which there is no reason 
to discredit, that never until this suit was 
brought did sappellants dispute their liabi- 
lity norsuggest that defendant No. 1 was 
not authorised to make the acknowledg- 
ment. The proviso of s, 21 (2) of the 
Limitation Act as construed by the Full 
Bench can, therefore, have no application 
-to the present case. I am, therefore, of 
opinion, that the Subordinate Judge was 
correct in the conclusion he came to and 
I would dismiss this appeal with costs of 
plaintifis (respondents Nos.1 to 3). Costs 
not to come out of partnership assets. 

Spencer, J.—I agree that the appeal 
must be dismissed with costs and I will 
give my reasons in my own language. 
Defendants Nos. 6 and 7 sons of 5th de- 
fendant, who died during the suit, appeal 
and 10th defendant is the Receiver in O. 8. 
No. 7 of 1918, | 

From the terms of the reference in Pan- 
dirt Veerannav. Grandhi Veerabhadraswami 
(5) it appears that the Full Bench had 
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not to consider the effect of s. 21 (2) of the 
Limitation Act upon acknowledgments of 
debts and payments saving limitation by 
partners with express reference to the cir- 
cumstance of the partnership being a con- 
tinuing one or one that had been dissolved 
at the time of acknowledgment or payment. 
The learned Judges observed that they saw 
nothing in the sub-section to make it neces- 
sary to suppose that it was intended to apply 
to transactions conducted in the ordinary 
course of partnership. They overruled 
Valasubramania Pillai v. Ramanathan 
Chettiar (6). So long as a partnership. 


- continues, it is a part of the ordinary course 


of partnership business to pay partnership 
debts, and, therefore, it would ordinarily 
be sufficient to prove that the debt in ques- 
tion was a partnership debt and that the 
person who paid the interest on it or part 
of the principal was a partner in order to 
give an extended period of limitation cal- 
culated from the date of payment as against 
all the other partners. Even after dissolu- 
tion, s. 263 of the Contract Act provides 
that the rights and obligations ofthe part- 
ners continue in all things necessary for 
winding up the business, and from s. 265 
it appears that payment of the firm's debts 
is part of the business of winding up. But 
after a partnership has become dissolved, 
it may not be the particular duty of every 
person who has been a partner to pay and 
acknowledge debts of the firm, as by 
arrangement that may be done by the Court, 
or by a Receiver or by one of the ex-partners 
acting as agent for the others, So far ag 
strangers are concerned, a partnership dis- 
solved is a partnership in being, unless 
and until they receive notice of dissolution, 
In the case of old customers, like the - 
plaintifis in this case, express notice ig 
necessary [vide Chundee Churn Dutt v, 
Eduljee Cowasjee Bijnee. (3) and Pollock 
and Mulla’s Commentary on si 264), It 
has not been proved by the evidence in 
this case that the plaintiffs received any 
notice iof the partnership of defendants 
Nos. 1 and 5 having become dissolved on 
llth March 1915 or indeed on any date 
before 16th August 1917 when the payment 
of Rs. 1,000 was made by Ist defendant to 
2nd plaintiff according to his evidence ag 
P. W. No. 4 and the ledger Ex. E (1). Wor 


-some unaccountable reason no issue as to 
limitation was directly raised in the lower 


(6) 2 Ind, Cas, 309; 32 AL 421; 5M, L. T, 109, 
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Court. Plaintiff witness No. 3 who 
was clerk of the firm, says that the firm’s 
business was closed on l4th Thai, Rak- 
shasa, corresponding to January 27th 1916, 
but the defendant who as authorised agent 
of his father, 5th defendant, brought O.8. 
No. 7 of 1918 on the fileof the Sub-Court 
of Ramnad against Ist defendant to obtain 
‘a, declaration that the partnership terminat- 
ed on llth March 1915 did not present 
the plaint in-that suit to the Court before 
Ist February 1918 (see Ex, H). In para. 11 
of the plaint the 5th defendant states that 
he was dependent on the Ist defendant 
for ‘all matters connected with the business 
of the firm such as the collection of out- 
standingseven after 10th March 1925 pend- 
„ing the settlement of the accounts, 

Fifth defendant in Ex. G a loan applica- 
tion made to the South Indian Bank, and 
7th defendant in his affidavit (Ex. F) and 
in his letter (Ex, D-2) to the Receiver ad- 
mitted that the debt due to the plaintiffs 
was a partnership debt of the P. K. N. 
firm, and P. Ws. Nos. 3 and 4 deposed, 
without being contradicted or shaken in 
cross-examination, that the payment of 
Rs. 1,000 was a joint payment by both Ist 
and 5th defendants and that the entry in 


the accounts was made under the authority. 
This is quite enough. 


of both of them. 
to fix all the appellants with liability and 
to save limitation. I agree in the proposed 
order for costs. 
V. N. V. 
NE 


Appeal dismissed. 


LAHORE HIGH COURT. 
First CIvıL APPEAL No. 2304 or 1921. 
December 23, 1924. 

Present: —Mr, Justice Harrison and 
Mr. Justice Zafar Ali, 
ZIADA AND OTHERS—DEFENDANTS 

—APPELLANTS 
versus ; ; 
GURDAS RAM—PLAINTIFF— 
RESPONDENT, 

Imitation Act (IX of 1908;, Sch. I, Art. 182— 
Mortgage-deed—Mortgagor at liberty to pay at any 
time—Commencement of limitation for mortgagee. 

Where aceording to the terms of the mortgage-deed 
the mortgagor is at liberty to pay at any time, the 
mortgagee is equally at liberty to foreclose and his 
limitation under Art. 132 of Sch. I to the Limitation 
Act begins to run ab once, [p. 657, col, 1) 
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Appeal from a decree of the Senior -Sub- 
Judge, Shahpur at Sargodha, dated the 31st, 
May 1921. 

Mec, .Zafrulla Khan, 
lants. . ; 

' Messrs. Nanak Chand and C. L. Mathur, 
for the Respondent. 

SUDGMENT.—The ancestor of the 
defendants in this case charged the land in- 
suit by several mortgage-deeds. The de- 
fendants made an application under the 
Redemption of Mortgages Act and obtained 
an order for possession on payment of 
Rs. 700 only, this being the principal sum 
The plaint- 
iff-mortgagee thereupon brought this suit 
for a declaration that the amount payable 
under the various deeds was Rs. 13,620 and 
the land could only be redeemed on pay- 
ment of this amount. ‘The decree given 
by the Sub-Judge was that the total 
charges amounted to Rs. 12,235, two small 
items having been disallowed on account of 
improvements to a well and a third so 
called mortgage. 

The defendants appeal, urging that the 
whole of the suit except so far as it relates 
to the first mortgage is barred by time. 
The first mortgage is usufructuary, or 
almost entirely usufructuary, that is to say, 
the amount secured was Rs. 700; out of 
this interest was payable on Rs, 50, and 
the rent and profits of the land were to be 
taken as equivalent to the interest on the 
balance of Rs. 650. Counsel for the appel- 
lant now admits that the whole of the 
interest claimed as well as the principal is 
due on this mortgage, or a total of Rs, 1,873 
and urges that nothing should have been 
allowed on the second mortgage, the date 
of which was the 1lth of August 1894, the 
first mortgage having been executed in 
May 1892 and the period therein fixed being 
10 years, that is to say, up till 1902. i 

On the first mortgage limitation has 
þeen saved at regular intervals by the 
appropriation of the profits and rents to- 
wards the greater part of the interest, and 
the contention of Counsel for the respond- 
ent is that the words “all the conditions 
laid down in the previous mortgage-deed 
‘shall also apply to the present mortgage- 
deed”’—saved limitation in the second also 
The clause in the second mortgage runs 
as follows :—“ All the conditions laid down 
in the previous mortgage-deed shall also 
apply tothe present mortgage-deed. The 
mortgaged property shall be redeemed only 


for the Appel- 
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when I pay up to the mortgagees the 
present imortgage-money with interest 
along with the mortgage charges due under 
the previous deeds as stipulated therein. 
I shall have no authority whatsoever to 
redeem the mortgaged property or to alien- 
ate it in any way without paying up the 
mortgage-deed along with those of the pre- 
vious ones. I shall be at liberty to pay at 
any time the money due under the present 
mortgage-deed. I shall have no authority 
to:transfer in any way, the mortgaged pro- 
perty to any other person unless the money 
due under the present mortgage-deed is 
paid. The mortgagees-shall.also be compe- 
tent to realise the’ mortgage-money due 
under the present deed along with those 
of the previous ones recited therein from 
the mortgaged property, other property of 
mine from my person.” 
‘ Had the deed concluded with the first 
sentence of this clause, or even with the 
first three sentences, there would have been 
great force in the respondent's contention. 
‘lhis.portion of the deed, however, is wholly 
negatived by what follows “Ishall be at 
liberty to pay at any time the money due 
under the present mortgage-deed.” But 
Counsel contends, the concluding portion 
which runs: “The mortgagees shall also 
be competent to realise the mortgage- 
money due under the present mortgage- 
deed along with those of the previous ones 
recited therein from the mortgaged pro- 
perty,.etc.,” restorestthe status quo ante and 
makes. the first portion .of the clause opera- 
tive and conclusive. In our opinion, the 
words “along with those of the previous 
ones” are: only used to indicate that the 
money reliable on the second mortgage is 
a charge on the property just as much as 
the money secured by the first mortgage, 
and thé words do not mean that the mort- 
gagee is debarred from realising his money 
on the second mortgage unless he sues 
at.the same time to realise on the first. 

The all important words are to the effect 
that the mortgagor is at liberty to pay at 
any time. The mortgagee was also, there- 
fore, equally at liberty to foreclose. and his 
limitation under Art, 132 began to run at 
‘once. Counsel's argument that inasmuch 
as he was forced to bring this suit by the 
proceedings before the Revenue Officer he 
should be treated asa defendant while he 
is a plaintiff has no force in our opinion. 

. The total charge, therefore, amounts to 
Rs, 1,873 and we accept the-appeal in so 
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faras to give the plaintiff ` a deéree to the 
effect that the mortgage charges on the! 
land in suit amount to this sum. Under 
the circumstances of the case we leave the. 
parties to bear their own costs. 

The cross-objections have not been press- 
ed and are dismissed. 

R. L. Appeal partly accepted. ' 





CUDH CHIEF COURT. 
First CIVIL APPEAL No, 73 or 1924.. 
December 15, 1925. | 
Present:—Mr. Justice Stuart and 
Mr. Justice Hasan. 
Musammat SARTAJ POTR a ih : 
— APPELLANT 
VEeNGUS ae 
MAHADEO BUX alias CHUTAI— 
DsFENDANT—RESPONDENT, 

Custom, proof of-- Wajib-ul-arz, ial in, value of 
—Succession—"Malik” , meaning of—Widow, estate 
taken by—IKKayasthas of village Khanpur Khabur aj 
District Rai Bareli. 

A Settlement Officer in recording custom in a 
wajib-ul-arz has to perform duties which the Govern 
ment orders him to perform. One of these duties ig 
to record customs as the Settlement Officer finds theni 
and not as he might think they ought tobe. When, 
therefore, it is not shown by reliable evidence that 
the Settlement Officer neglected to perform his duty 
or was misled in recording a custom, and it does not 
appear that the statement of the custom is ambiguous, 
the record in a wajib-ul-arz of a custom is most 
valuable evidence of the custom, much more reliable 
evidence than subsequent oral evidence given after 
a dispute as to the custom has arisen. [p. 659, cols. 1 & 
2. 


` Where a devisee or a donee is described as a 
“malik, he basa full right. of alienation unless there 
is something in the context or in the surrounding 
circumstances to indicate that such full proprietary 
rights were not intended to be conferred, Lp. 660, coli 
2. 

: an clause in a wajib-ul-arz relating to the succese 
sion to the estate of a deceased-proprietor ran as 
follows :—“I£ included amongst the wives‘one wife 
has sons and the others have none then such wives ag 
have no sons shall take shares for the period of their 
lives, and after the deaths of such wives the sons of 
the other wives shall be malik of such shares and if 
there be no wife with sons, then the wives of the 
deceased shall become malik over the inheritance of 
the deceased in equal shares” 

Held, that the meaning of the concluding portion of 
the clause was that where a proprietor had left only one 
wife without a son, that wife would become absolute 
owner with right of transfer over the whole of his 
property. [p. 661, col. L] 

Among Kayasthas of village Khanpur Khabura, in 
the Rae Bareli District, a widow, in the absence of 
sons, succeeds to the estate of her deceased husband as 
an absolute owner with full powers of alienation; 
[ibid] 
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First appeal against the judgment and 
decree of the Subordinate Judge, Rae 
Bareli, dated the Ist September 1924. 

‘Messrs. M. Wasim and Rajeswari Prasad, 
for the Appellant. 

Messrs. A. P. Sen, Bishambhar Nath Siri- 
vastava and Har Gobind Dayal, for the Re- 
spondent, 

JUDGMENT.—This is a plaintiff's 
appeal. The plaintiff Sartaj Kuar is the 
daughter of a certain Gurprasad Kayastha 
who died in 1896 in proprietary possession 
of the whole of the village of Mubarakpur 
and Khandepur and a l anna 4 pies share 
in the village of Khanpur Khabura. He 
died without male issue leaving a widow 
Batasa Kuar and two daughters, the 
plaintiff-appellant Sartaj Kuar and Sukh- 
dei. Sukhdei who was married to a man 
called Debi Bakhsh had four sons one of 
whom was Mahadeo Bakhsh. Batasa Kuar 
succeeded’ to her husband's interests. 
Under acompromise made by her prior to 
1905 she gave up a full proprietary share of 


2-annas in Mubarakpur and Khandepur to- 


a certain Mahu Narain a collateral relative 
of her deceased husband. This left her 
with a 14-annas share in Mubarakpur and 
a l4-annas share in Khandepur. On the 
18th October 1905 she executed a deed of 
gift of the 14-annas share in Mubarakpur 
and l4-annas share in Khandepur, the 
lanna 4 pies share in Khanpur Khabura 
and a house in Mubarakpur in favour of 


her grandson Mahadeo Bakhsh. Batasa 
Kuar died on the 23rd April 1923. Mahadeo 


Bakhsh obtained possession over the pro- 
perty the subject of the deed of gift (accord- 
ing to his assertion) prior to the death of his 
grand-mother, In 1923 Sartaj Kuar institut- 
ed the suit out of which the present appeal 
arises for possession of the property which 
was the subject of the deed of gift. The 
suit was against Mahadeo Bakhsh. Her 
Buit was dismissed by the Subordinate 
Judge of Rae Bareli on the 27th August 
1924 upon two main findings. The first was 
that Batasa Kuar had executed the deed of 
gift in question fully understanding what 
she was doing. The second finding was 
that under a family custom Batasa Kuar 
had full proprietary title to the property 
transferred. The appeal contests the validity 
of these two findings. 

In respect of the first finding we have it 
established upon the evidence that the deed 
of gift of the 13th October 1905 was execut- 
ed by Batasa Kuar, The deed is on the 
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record as defendant's Ex, A 23. Its trans- 
lation is printed on Part ITI, page 78, of the 
Printed Book. It was properly stamped 
and registered. The evidence in support 
of its execution is the evidence of Mahadeo 
Bakhsh defendant respondent which is con- 
tained in Part I, page 27, ofthe Printed Book. 
His evidence is as follows:— 

“Musammat Batasa Kuar executed the 
deed of giftin my favour. I was present 
at the time of execution of the deed. Ram 
Adhin, Sheo Sakat Rai and Randhir Singh 
attested the deed. Girja Prasad was the 
scribe of the deed. Musammat Batasa put 
her mark on the deed in the presence of 
myself, the scribe and the attesting witnesses, 
The three attesting witnesses signed the 
deed in my presence and in the presence . 
of Batasa Kuar. The three attesting wit- 
nesses and the scribe are dead. The deed 
was registered in my presence, and she said 
to Sub-Registrar in my presence that she 
had executed the deed. Ganga Prasad 
Brahman was the Mukhtiar of Batasa Kuar. 
He wrote Batasa Kuar’s name on, the deed 
of gift with her permission. The deed was 
read out to Batasa Kuar by Girja Prasad 
who explained it to her before she was 
asked to sign the deed. Sheikh Shahabud- 
din Sahib, the late Pleader of this Court, 
prepared the draft of the deed of gift, 

“(Exhibit A-23 shown). This is the deed 
executed by Batasa Kuar. She put her mark 
on the deed at two places (witness points 
them out). The three attesting witnesses 
signed it in my presence. (Witness identi-- 
fies them). i 

“I got this deed of gift back from the 
Registration Office for Batasa Kuar said 
that the deed should be returned to me, 
I have been in possession of the property 
from the time of gift.” 

Musammat Batasa Kuar gave evidence in 
a suit on the 5th of August 1909. Her depo- 
sition is defendant's Ex. A-ll and will be 
found on Part III, pages 88 and 89, of the 
Printed Book. While this deposition con- 
tains some slight divergences from the con- 
ditions of the deed of gift it supports abso- 
lutely the contention of the defendant-res- 
pondent that the lady had with full know- 
ledge of what she was doing made a deed’ 
of gift in his favour and put him in posses- 
sion. We accept the finding of the learned 
Subordinate Judge as correct to the effect . 
that Musammat Batasa Kuar executed the 
deed: of gift and executed it with full 
knowledge as to what she was doing. We 
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further find that Mahadeo Bakhsh was put 
in possession during the lady’s life-time. 
We now come to the contention which is 
to the effect that Batasa Kuar had no power 
of transfer and that the deed of gift is ac- 


cordingly now invalid. In the absence of - 


the custom set forward by the defendant- 
respondent Batasa Kuar as a widow ‘of a 
Hindu governed by the Mitakshara Law 
would not ordinarily have had the power of 
transferring the property by gift for a period 
beyond her life-time. The defendant-re- 
spondent has met this plea by asserting the 
family custom and in the opinion of the 
learned Subordinate Judge he has estab- 
lished its existence. The first: point that 
we have to consider is whether the evidence 
established the existence of’ any custom in 
derogation of the ordinary Hindu Law and 
the next point which we have to consider 
is even if a custom is established whether 
it justifies the transfer by gift. In respect 
of the question as to proof of custom the 
evidence is contained almost entirely in the 
wajib-ul-arz of the village of Khanpur 
Khabura (plaintiff's Ex, 5) a translation of 
which will be found at Part III, pages 23 
and 24, of the Printed Book. The learned 
Counsel for the appellant has argued that 
the Court would not be justified in finding 
upon the basis of this wajib-ul-arz alone that 
a custem exists. The principles which 
should guide us in arriving at decision on 
this point have been laid down very clearly 
by their Lordships of the Privy Council in 
Balgobind v. Badri Prasad (1). This isa deci- 
sion of the 10th May 1923, and ‘it, in our 
opinion, gives a final pronouncement upon 
the point, on which there was formerly some 
difference of opinion,.as to the method by 
which the value of the evidence afforded by 
an entry as to custom in a wajib-ul-arz in 
Oudh should be determined. This appeal 
related to an alleged custom in a village in 
“Gonda in the Province of Oudh. Its existence 
depended upon an entry in one wajib-ul- 
arz. At page 201* their Lordships stated :— 
“Tt is quite true that a custom is not 
established by an ambiguous statementof 
itin a wajib-ul-arz,” They continued later; 


“ Settlement Officers in recording customs 
in wajib-wl-araiz have to perform duties 
which the Government orders them to per- 
form. 

“One of these duties was to record 
customs as the Settlement Officer found them, 


_() 74 Ind. Cas. 449; 50 I. A. 196, 
"Page of 50 I, A [Bd] 
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and not as he might think they ought to 
be. When itis not shown by reliable evi- 
dence that the Settlement Officer neglected to 
perform his duty or was misled in recording 
a custom, and it does not appear that the 
statement of the custom is ambiguous, the 
record in a wajib-ul-arz of a custom ismost 
valuable evidence of the custom, much more 
reliable evidence than subsequent oral 
evidence given after a dispute as to the 


"custom has arisen. 


“There was no evidence to prove or even 
to suggest that the Settlement.Officer in 
stating the custom as he did in the wajib- 
ul-arz had in any way neglected his duty 
in ascertaining what the custom was, or 
was misled as to the custom; nor was there 
any evidence given in this suit in denial of ` 
or at variance with the custom. 

“Their Lordships find that the custom 
excluding daughters’and their issue from 
inheritance was proved.” | 

We now proceed to examine the 
wajib-ul-arze which’ has relation to the | 
matter before us. It was drawn up on: 
the 19th July 1865 at the time of Sattle- 
ment. The first paragraph gives the 
history of the village. Khanpur Khabura 
which was the principal village of the fami- 
ly, to which Gur Prasad belonged, had been 
in the possession of this family from the 
beginning of the 17th century. This family 
held the hereditary office of ganungo. The 
family had received certain special privi- 
leges in holding the village revenue free. 
The first paragraph states these privileges 
and states how the village had remained’ 
with the family for 250 years. The wajib- 
ul-arz was verified by 20 members of the 
family including Gur Prasad himself, It 
continued to lay down in the fourth para- 
graph a custom of succession. We shall 
interpret the custom of succession later but 
we find here that there is nothing to show 
that the Settlement Officer neglected to 
perform his duty in recording the custom 
as he foundit. There is nothing to show 
that he recorded what he thought ought to 
be the custom instead of what was the 
custom. There is nothing to show that he 
was misled in recording the custom. Wa 
shall consider later whether the custom wag 
or was not ambiguous. 

The words which we have to interpret 
have been translated in part by the learned 
Subordinate Judge and translated com- 
pletely by a translator of this Court. The 
translator's translation is inaccurate. The 
translation of the Subordinate Judge ig 
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fairly accurate but only gives a portion of 
the relevant matter. We prefer to translate 
these words ourselves. This is our transla- 
tion ; 

“Tf there are in existence several wedded 
wives ofthe deceased ‘co-sharer and there 
have been sons from each wife in varying 
numbers then the inheritance shall be 
divided with reference. to the number of 
wives on the principle of jurabant as -fol- 
lows :— 

“Where there is in existence a wife with 
only one son and where the remaining wife 
has more than one son the sons of the first 
named and the sons of the second named 
shall severally take possession of one moie- 
ty of the estate of the deceased” (a more 
literal translation of the last passage would 
be ‘ where a wife has only one son he will 
take possession. of one-half share of the 
deceaséd’s inheritancé and where. the re- 
maining wife has more than one son all such 
sons will take possession of the remaining 
half of. the inheritance of the deceased ” 
“if included amongst the wives cne wife 
has sons. and the others have none then 
such wives as have no sons shall take shares 
for the period of their lives, and after the 
deaths of such wives thesons of the other 
wives shall be malik of such shares and if 
there be no wife with sons, then the wives 
of the deceased shall become malik over 
the inheritance of the deceased in equal 
shares.” 

We have advisedly left the word malik 

for the present in vernacular as the most 
important question for decision in this 
appeal isits interpretation. The interpreta- 
tion of this word has been before the Courts 
on many occasions, We consider, however, 
that the meaning which should be given 
to itin judicial proceedings has now been 
established beyond doubt by two decisions 
.of their Lordships of the Privy Council of 
the year 1921. The first of these will be 
found in the report of Bhaidas Shivdas v. 
Bai Gulab (2). There the word malik was 
used in a Will made in the Gujrati language. 
There would appear to be nu difference in 
the meaning of the words as used in Gujrati 
and as used in the wayjib-ul-arz under con- 
sideration. Lord Buckmaster on page 6* 
ofthe decision said :— 


“There is no dispute that the word that. 


was used in cl. 3 as the original word of 
`- gift was the word ‘ malik’ which could be 


(2) 65 Ind. Cas. 974; 491, A. 1; 26 O. W. N. 129; 15 
L. W. 412; 20 A. L. J. 289; 42M. L. J. 385 (P. C.). 


~~" *Pages of 491, A.—[Hd.] 
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appropriately used to constitute the wife 
absolute owner. It is not that the word is 
a‘ term of art’, it does not necessarily de- 
fine the quality of the estate taken but 
the ownership of whatever that estate may 
be ; and in thecontext of the present Will 
their Lordships think the estate was 
absolute.” 

In the subsequent decision of Sasimon 
Chowdurain v. Shib Narayan. Chowdhury 
(3) their Lordships were interpreting a Will 
made bya Hindu of Behar in Urdu. The 
Urdu used in the Will was Urdu similar to 
that used in the wajib-ul-are under con- 
sideration. This decision reviewed all the 
most important decisions in which the word 
‘malik’ had been interpreted, commencing 
with the decision of their Lordships them- 
selvesin Moulvie Mahomed Shumsool Hooda 
v. Shewukram (4). At page 35*. the decision 
states :— 

“ It appears from some of the decisions 
to which their Lordships have referred and 
from the judgment of the Board in Bhaidas 
Shivdas v. Bat Gulab (2) that the term 
‘malik’, when used in a Will or other 
document as‘ descriptive of the position 
which a devisee or donee is intended to 
hold, has been held apt to describe an 
owner possessed of full proprietary rights, 
including a full right ofalienation, unless 
there is something in the context or in the 
surrounding circumstances to indicate that 
such full proprietary rights were not 
intended to be conferred, but themeaning 
of every word in anIndian Will must always 
depend ùpon the setting in which it ig 
placed, the subject to which it is related; 
and the locality of the testator from which 
it may receive its true shade of mean- 
ing, and their Lordships can find nothing 
in the quoted decisions contrary to this 
view” 

According to this decision, which settles 
the matter finally, a devisee or donee de- 
scribed asa “malik” has a full right of 
alienation unless there is something in the 
context or in the surrounding circumstances 
to indicate that such full proprietary righta 
were not intended to-be conferred. The 
learned Counsel for the appellant has argu- 
ed that nowhere have their Lordships of 
the Privy Council considered the meaning 
of the word malik in a wajib-ul-arz in Oudh. 
That is so, but the portion of a wajib-ul-arz 

(3) 66 Ind. Cas. 193; te I. A. 25 


(4) 21. A. 7; Bae L. R. 226; "oa W. R. 409; 3 Sar, 
P. ©. J. 405 (e. C 
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in Oudh which contains a custom of suc- 
cession is clearly a document of the same 
nature as the ‘documents to which their 
Lordships were referring. There is much 
force inthe’ remark of the learned Sub- 
ordinate Judge that the parties who dictat- 
ed the custom were literary Kayasthas and 
it was not likely thatthe words were used 
loosely. He has further rightly laid great 
stress upon the fact that the position of 
the sons of a deceased co-sharer is described 
‘as that of “malik ” and that the position of 
the widows of a deceased co-sharer who has 
no sons is also described as that of “malik.” 
We agree with him that it is impossible to 
construe the wajib-ul-arz in such a manner 
as to make the position of the sons other 
than that of the position of absolute owners 
witha right to transfer, and this being the 
case, it seems to us impossible to hold 
that the position of widows, when there are 
no sons, is other than the positionof absolute 
owners with a right of transfer. The learn- 
ed Counsel for the.appellant has further 
argued that, even if this view be accepted, 
there is nothing in the wajib-ul-arz which 
would give to the widow of a deceased co- 
sharer in acase, such as the present, in 
which he left only one widow an absolute 
estate. Here we are against him. We can 
only interpret the words which we translate 
if there be no wife with sons then the 
“wives of the deceased shall become abso- 
lute owners with a right of transfer over the 
inheritance of the deceased in equal shares” 


as containing a statement that where the. 


deceased co-sharer has left only one wife 
without a son, that wife became an absolute 
` owner with right of transfer over-the whole 
property. Thisis not an inference, The 
plural includes the singular, and it would 
be contrary to all right rules of interpreta- 
tion, in-our opinion, to hold that the custom 
did not affect a single wife without a son. 
We are now ina position to consider the 
point which we have left over. Is the 
custom so asserted ambiguous ? We do not 
find any ambiguity. The custom contained 
in this wajib-ul-arz isa custom which lays 
' down a succession which in many ways is 
not the succession provided by the Mitak- 
shara Law.” The principle of jurabant is 
contrary to the principle of succession under 
the Mitakshara Law. The creation of an 
absolute estate in the widow is also con- 
trary to the Mitakshara Law. But there is 
n> ambiguity. The meaning is perfectly 
Clear. ‘We can now conclude our decision. 
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We find that the custom asserted by -the - 
defendant-respondent was recorded by the 
Settlement Officer, there being no reliable: 
evidence in fact there being no evidence.of 
any kind-that the Settlement Officerneglect~- 
ed to perform his duty or recorded what he- 
thought ought to be the custom or was. - 
misled in recording the custom, that there 


‘is no evidence in rebuttal of the custom. 


so recorded, and thatthe words not being 


ambiguous the evidence in the wajib-ul-are: 


alone is sufficient to establish the custom. 
This custom governed not only the pro- 
perty of the family in the village of Khan- - 
pur Khabura but the property of the fami- 
ly situated in other villages. Under this 
custom. Batasa Kuar had the right to’ 
transfer by deed of gift the property which 
she did so transfer by the deed of 13th 


October 1905. The appeal, therefore,’ fails- 
and is dismissed with costs. < 
Z. K. Appeal dismissed. 


ear 


MADRAS HIGH COURT. 

Second OivıL ApPpgaL No. 1686 or 1922, - 

July 28, 1924, 
Present:—Mr. Justice Jackson. 
KOYYALAMUDI CHINNAYYA 
AND ANOTSER—DeFEnDANTS Nos. 1 anp 2— 
APPELLANTS ELL 
versus | ; 
KOYYALAMUDI MANGAMMA, 
MINOR, REPRESENTED BY NANDIGAM 
VEERAYYA—Puawtirr No, 1— .- 
RESPONDENT. ; 

Civil Procedure Code (Act V of 1908), O. XLI, r. 27 
—Appellate Court—Additional evidence, admission of 
—Finding of fact—Appeal, second—Interference by 
High Court. : f h 

Where an Appellate Court has relied for its decision 
upon a document which is inadmissible in evidence, 
a Court of second appeal would be justified in remand- 
ing the case for decision to the Appellate Court 
with a direction to exclude that document from its 
consideration. But wherean Appellate Court although 
it admitted as additional evidence certain documents . 
in appeal did not base its finding upon them, a 
finding of fact arrived at by that Court will not be 
interfered with by the High Court in second appeal. 
[p. 662, col. 2; p. 663, col. 1.] 

Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Ellore, in A. S. No. 181 of 1921, preferred. 
against a decree of the Court of the Ad- 
ditional District Munsif, Ellore, in 0. S, 
No. 262 of 1920: 3 
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Mr. P. Bapuraju, for the Appellants. 

= V. Suryanarayana, for the Respond- 
ents, i 

JUDGMENT.—This is a second ap- 
peal from the decree of the Court of the 
Additional Subordinate Judge of Ellore in 
A. B. No. 181 of 1921 preferred against the 
decree in O. S. No. 262 of 1920 on the file 
of the Additional District Munsif of Ellore. 
- The lower Appellate Court decreed the 
suit and defendants Nos, 1 and 2 appeal. 

The plaintiffs sue for recovery of posses- 
sion of certain properties and for mesne 
: profits alleging that the properties fell to 
the share of the lst plaintiff's husband ina 
partition held in 1911, and the question 
whether there was such a partition (Issue 
No, 1) has been decided in the affirmative by 
the lower Appellate Court. It is a question 
of fact which ordinarjly cannot be raised 
in second appeal but the appellants con- 
tend that the lower Appellate Gourt wrong- 
fully admitted as evidence the documents 
Exs. P, P (1) and P(2) and was influenced 
by these documents without giving the ap- 
pellants an opportunity of showing that 
they were forged. The District Munsif in 
his 4th paragraph rejected these documents 
with the following remarks: “It is said that 
subsequent to his death partition lists were 
drawn up setting forth the properties which 
had been allotted to each of the brothers. 
These partition lists were sought to be 
exhibited in the case butas they purport- 
ed tobe deeds of partition and not mere 
partition listsand as they were unstamped 


and unregistered they were not allowed to . 


be filed in the case”. In his 7th paragraph 
the learned Subordinate Judge settles the 
question of rejection of these lists thus: 
“On going through the lists, I find that the 
language used does not amount to a deed 
of partition declaring a divided status and 
allotting properties to the several co-parce- 
ners. And ‘the evidence shows that the 
actual partition took place a year before the 
lists were prepared and these lists were 
simply notes as regards the property that 
fell to each share. I donot think the lower 
Court is right in réjecting these documents”, 
Accordingly he admitted them as being 
simply notes asregards the properties which 
fell to each share. If they arenothing more 
than that, the documenis can have no 
evidentiary : value. Prosecution Witness 
No. J, Ist plaintiff's next friend, merely 
states that partition lists were prepared 
and there isno evidence as to who wrote 


` KOYYALAMCDI OHINNAYYA v. KOYYALAMUDI MANGAMMA, 
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or signed Ex-P series. I am’ asked to find 
that the learned Subordinate Judge as- 
sumed, when he admitted these docu- 
ments that they were signed by the 
persons by whom they purported to ke 
signed and treated them as important ad- 
missions by the defendants that there had 
been a partition. Of course, if he had made 
any such assumption without taking any 
evidence inthe matter, this case would ob- 


. viously have to be remanded. ButI do not 


think that he did anything of the sort. I 
gather that he said the documents might 
be filed as mere notes and then considered 
whether apart from these documents there 
was sufficient evidence of partition. He 
refers tothe evidence of P. Ws: Nos. 1 and 
2 and Exs. Aand A(D. He considers the 
discrepancies in the evidence of P. Ws. Nos, 
1 and 2 but notes that the kist has been paid 
separately as appears from Exs. Ọ and D 
series. He finds ample evidence as regards 
theseparate enjoyment of the property and 
he Ghserves that the evidence of defendants 
was discredited by the lower Court, 

In his summary of the evidence he makes 
no mention of Exs. P, P (1) and P (2) or of 
any admission contained therein. I- find 
that he admitted. them for what they are 
worth and as in that stage of the proceedings 
they were worth nothing at all he dismissed 
them from his mind. Therefore, I do not 
find that the lower Court considered Exs. P, 
P(1) and P (2) or was in any way influenced 
by them. The finding of fact cannot be 
assailed on that ground. f 

The cases cited by the appellants are dis- 
tinguishable. In Govindan Nair v. Govin- 
dan Nair (1) it was held that the Judge did 
not refer to two documents of importance 
and, therefore, thecase was returned for a 
fresh finding; but in the present case the 
Judge referred, ifat all, to documents of no 
importance.. In Sumitra Kuer v. Ram Kair 
Chowbey (2) it was held that “Where an 
Appellate Court has relied for its decision 
upon a document which is inadmissible in 
evidence, a Court of second appeal would 
be justified in remanding the case for deci- 
sion to the Appellate Court with a direction 
to exclude that document from its considera- 
tion”. But here the Ex, P series are clearly 
admissible in evidence if they are treated 


(1) 15 Ind. Cas. 103; (1912) M. W. N. 621. 

(2) 57 Ind. Cas. 561; 5 P.L. J. 410; 1 PLL. T. 702; 
(1921) Pat. 17. 
i (3) 28 Ind, Cas. 11; (1914) M. W. N. 795; 1 L.W, 
71. : f - . 
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simply as notes and as I have observed above 
the Court, as a matter of fact, did not rely 
upon them in coming to the decison, Ariya 
Muthu Pillai v. Sennaya Pillai (3). Here 
the Court had proceeded very largely on a 
consideration of evidence admitted during 
the hearing of the appeal in contravention 
of O. XLI, r. 27, ofthe C. P. O., which again 
has no application to a case where the 
Court has properly admitted evidence, and 
asamatter of fact, has not proceeded on 
the consideration of it. 
In Ujir Ali Sirdar v. Shadhai Behara (4) 
‘itis laid down “The High Court cannot, on 
second. appeal, look at the evidence to 
decide if the remaining evidence in a case 
after that which has been improperly ad- 
mitted, is rejected, is sufficient to warrant 
the finding of the Court below”. 
This principle will apply if agreed with 
-the appellant’s assumption that the Court 
below had been materially influenced by 
Ex. P seriesand had regarded them as con- 
taining important admissions by the defend- 
ants. But since [hold that the Court below 
paid no attention to Ex. P series and 
certainly did not regard them as containing 
admissions, there is no need to decide whe- 
ther the remaining evidence is sufficient to 
warrant the finding of the Court. 
On all the questions raised the second 
appeal fails and is dismissed. with costs. 
V.N. V. Appeal dismissed. 


| (4) 68 Ind. Cas, 1093; 35C. LJ. 182; (1922) A. 1, R, 
(C) 185 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Firsr OIvIL APPEAL No. 28-B or 1923 
September 30, 1924. 
Present:—Mr. Baker, J. O. 
NARAYAN AND oTHERS—DEFENDANTS 
—APPELLANTS 


Versus 
DHUDABAI—P arntirF—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXIIT, r. 
4--Mortgage sutt—Joint mortgagors—Death of one 
mortgagor—Legal representatives not brought on record 
~—Abatement, extent of—Hindu Law—Joint family-~ 
Mortgage by co-parcener—Foreclosure decree —Birth of 
son to mortgagor, effect of-—Partition suit by purchaser 
~—Procedure, 

The failure in a mortgage suit to bring on record 
the heirs of one of the joint executants of the mort- 
gage-deed, who has died during the pendency: of the 
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suit, does not result in the abatement of the suit as 
a whole, but only as regards the share of the deceased. 
whose heirs would not be bound by the decree’passed 
in the suit. [p. 664, col. 2.] ; : oN Si 

Where a Hindu co-parcener has mortgaged his 
share in the family property the birth of a son to him 
after a final foreclosure decree has’ been passed 
against him at the suit of the mortgagee does-not 
operate retrospectively and cannot reduce the share 
of the co-parcener, the whole of which would pass to 
the mortgagee-decree-holder. [p. 665, col. 1.] 

The purchaser of an unascertained share of joint 
family property must bring a suit for partition ‘in 
which the whole of the joint family property should 
be included and all necessary parties joined. In a 
suit of that nature, the Court in making the partition 
would endeavour to give effect to the alienation-‘and 
so to marshal the family property among the co- 
parceners as to allot that portion of the family pro- 
perty or so much of it as may be just to the purchaser, 
[p. 665, col, 2 

Ishrappa Ganap Hegde v. Krishna Putta Shankar 
Hegde, 67 Ind. Cas. 833; 21 Bom. L. R. 428; 46 B. 925; 
(1922) A. I. R. (B.) 413 and Dhulabhat Dabhai v. Lala 
Dhula, 64 Ind. Cas. 115; 46 B. 28; 23 Bom. L.R. 177; 
(1922) A. I. R. (B.) 137, relied on, . io 

Appeal against a decree of the Sub- 
Judge, Yeotmal, dated the 31st October 
1923, in Civil Suit No. 22 of 1922. 

Mr. M. B. Niyogi, for the Appellants. 

Mr. B. R. Pendharkar and R. R. Jaywant, 
for the Respondent. 

JUDGMENT.—This appeal raises 
several points of law, Defendants Nos. 4 
and 5, Tukaram and Govind, are brothers. 
Defendants Nos. 1 and 2 are sons of defend: 
ant No. 4 and defendants Nos, 3 and 6 are 
sons of defendant No.5. 

Defendants Nos, 4 and 5 and Laxman, son 
of defendant No. 4, mortgaged their shares 
of the joint family property to plaintiff's 
father Hiralal in 1912. Hiralal brought a 
suit on the mortgage and obtained a, pre- 
liminary decree on llth November 1915. 
Two days before the passing of this decree, 
defendant Laxman died and no application 
was made for bringing his heirs on record; 
Subsequently Hiralal died and the plaintiff, 
who is his heir, was brought on record, A 
final deeree o foreclosure was passed on 

August 1918. 

elcid Nos. 1 and 2, who are gons of 
defendant No. 4, and defendant No. 3, who 
is son of defendant ‘No. 5, filed Suit No. 16 
of 1918 against plaintiff on the allegation 
that the decree in the mortgage suit was 
obtained by fraud and was not biading on 
them, and were successful, their shares in 
the property being held not subject to the 
decree in the mortgage suit. f l 

The plaintiff being obstructed in getting 
possession of the property foreclosed, 
brought the present- suit for partition and 
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possession of the property mortgaged by the 
original mortgagors. 

i . It was contended on behalf of the defend- 
ants that the heirs of Laxman not having 
been brought on record within time in the 
mortgage suit, the whole suit should have 
abated and must in any case abate as regards 
‘Laxman’s share which was 2 annas, and 
‘that the share of defendant No. 5 Govind 
was lessened by the birth of a son to him on 
13th November 1919, This son is Wasudeo, 
defendant No. 6 in the suit. - 

: Defendants admitted the plaintifs claim 
to the extent of the share of Tukaram which 
is 2 annas and of Govind which is 2 annas 
8 pies. 

. ` The¥irst Class Subordinate Judge, Yeotmal, 
held that the decree in the mortgage suit 
No. 14 of 1915 was not a nullity because 
Laxman’s heirs were not brought on record 
and that it abated to the extent of Laxman’s 
share only, and that plaintiff got 6 annas 
share by the said decree, viż. 4 annas in the 
share of defendant No. 5 Govind and 2annas 
in the share of defendant No. 4 Tukaram, 
and that she should be put in possession of 
her share, preferably out of the property 
mentioned in Sch. A, by partition. 

. Defendants appeal against this decree. 


The principal contention raised by the. 


appellants is that the whole mortgage suit 
should have abated as Laxman’s heirs were 
not brought on record. me ke 
. They rely on Subramania Aiyar v. Vaithi- 
natha Aiyar (1). That isa case of a sole 
defendant and will not apply to the present 
case. 
. .It is contended that when the rights of 
parties are joint and indivisible, the absence 
of one of such parties will vitiate the whole 
trial. When a defendant dies and his 
rights survive to his legal representative 
the absence of his legal representative 
will vitiate the suit. a 
_.. Reference is made to ‘Raj Chunder Sen v, 
Ganga Das Seal (2), this was a partnership 
suit and so the cause of action did nof 
survive against the remaining respondents 
- alone, and to [mam-ud-Din v. Sadarat Rai 
(3). In that case it was admitted that the 
eause of action did not survive against the 
other respondents. 
. On behalf of respondent it is contended 
that Laxman's father Tukaram was already 


on record as executant and was represent- 
. (1) 31 Ind. Cas. 198; 38 M. 682. 

- (2) 31 © 487; LA. L. J. 145; 8 C. W. N. 442; 31I, A, 
74; JAM. L. J. 117; 8 Sar P. O. J. 623 (P. C). 

+ (3) 5 Ind, Cas. 897; 32 A. 301; 7 A. L. J. 228, 
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ing the joint family and that it was held 
in Rameshwar v. Bhangilal (4), that the 
result of a current of decisions is that when 
a Hindu father, a member ofa joint family, 
sues or is sued, it is to be presumed that he 
sues or is sued in a representative capacity. 
I may remark that this presumption does 
not seem to me to arise here: Laxman, the 
son; was one of the executants of the mort- 
gage and was made a defendant. The other 
sons, defendants Nos. 1 and 2, were not 
joined and have subsequently succeeded in 
getting their shares released from the mort- 
gage. It is not stated in the plaint in Suit- 
No. 14 of 1915 that Tukaram was sued as 
manager. 

The respondent further relies on Moti v. 
Kanhya (5), Sheo Shankar Ram v. Jaddo 
Kunwar (6) and Krishnanand Nath Khare 
v. Raja Ram Singh (7). 

These are all cases in which admittedly 
the manager was sued, and Iam doubtful 
if they will apply toa case where Laxman 
was himself an executant of the bond and 
was made a party to the suit, ee 

Assuming however that Laxman’s heirs 
were necessary parties, the failure to join 
them as defendants would not result in the 
dismissal of the whole suit. ; 

I have referred to Gours Transfer of 
Property Act, Vol. If, paras.. 2151-2, on 
this question and the conclusion arrived at 
is that the effect of non-joinder is to leave 
the interests of the party omitted unaffected. 

This is the view in Madras: cf. Sivathi 
Odayan v. Ramasubbayyar (8), and is sup- 
ported by the Privy Council, cf. Umes 
Chunder Sircar v. Zahur Fatima (9) and 
Hari Kissen Bhagat v. Veliat Hossein (10). 

In these circumstances I agree with the 
finding of the lower Court that the suit on 
the mortgage would not abate'as a whole, 
but only as regards the share of Laxman, 
whose heirs are not bound by the decree 
against him. It is true that one of the 
heirs was his father defendant No. 4, but 
his brothers defendants Nos. 1 and.2 were 
not on record. The share of Laxman has, as 

(4; 32 Ind. Cas. 996; 12 N. L. R. 45. 

(5) 4 Ind. Cas. 797; 5 N. L. R. 181 at p. 187. 

(6) 24 Ind. Cas. 504; 36 A. 383; 18 Œ. W, N. 068; 16 


M. L. T. 175; (1914) M. W. N. 593; 1 L. W. 645; 20 C.L 
J. 282, 12 A. L. J. 1173; 16 Bom. L. R. 810; 41 I. A. 216 


(P.O). . 
(D ts Ind. Cas. 150; 44 A. 393; 20 A. L. J. 233; (1922) 
A. LR. fA) 116. ee 
(8) 21 M. 64; 8 M. L. J. 21; 7 Ind. Dee. (X. 8.) 402. 
(9) 18 C. 161; 17 L A. 201; 5 Sar. P. C.J. 9 Ind. Dee, 
(N. s.) 110 (P, GO). 
(10) 30 Q. 755: 7 O, W. N. 723, . 
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a matter of fact, been excluded from the 
mortgage. 

- The-next point raised on behalf of the 
appellants is that the share of defend- 
ant No. 5 must be diminished by the birth 


fa son to him (defendant No. 6). He was, 


not born at the date of the mortgage-decree, 
but he was alive at the date of the present 
suit for partition. KASAN 
- The learned Pleader for appellants relies 
on, Ramnath v. Sitaram (11) and Nanjaya 
Mudali v. Shanmuga Mudal (12), and it is 
contended that the alienor's share fluctuates 
by birth and death. 

- In Civil Suit No. 16 of 1918 it has been 
held that what was passed by the mortgage 
was the right, title and interest of the exe- 
eutants, and the shares must be determin- 
ed at the date of partition. The effect of 
the birth of Wasudeo defendant No. 6 is to 
reduce the share of his father by Re. 0-2-8. 
. Itis-also contended that in any case at 
the date of the alienation the wives of both 


Tukaram and Govind (defendants Nos, 4- 
and 5) were living, and would have been - 


entitled to a share on partition. 

: It is not necessary to go into this last 
question which raises .a difficult point of 
law as to the right of a wife to get a share 
on partition during the life of her husband, 
because this point was never raised in the 
pleadings and we do not know whether at 
the date of the mortgage defendants Nos. 4 
and 5 had wives living. 

_ With regard to the first point, the birth 
of, defendant No. 6 as affecting his father’s 
share, itis to be noted that the foreclosure 
_ decree was passed in 1918 and possession was 
actually given to plaintiff in July 1919, 
Wasudeo defendant No. 6 was born in No- 
yember 1919 after his father’s right in the 
property had already passed. He cannot, 
therefore, question it: cf. Sardar Singh v. 
Ajit (13) and Jairam v Venkat rao (14). - 
. The subsequent birth of Wasudeo does 
not operate retrospectively. It is contend- 
ed on behalf of the appellants that they do 
not wish to challenge the alienation and 
they rely on the observations in Nanjaya 
Mudali v. Shanmuga Mudali (11). But in 
that case there had been no decree. In the 
present case the interests of defendant No. 5 


Uy Ind. Cas. 81; 19 N. L.R 147; (1923) A. I. R. 


(12) 22 Tnd. Cas. 555; 26M. L. J. 576; 15 M. L. T 
186; (1914) M. W. N. 356; 3 M. 8684. 

Ga 2 C. P. R. 141. 
5 gi 65 Ind. Cas. 658; (1922) A, I. R. (N.) 101; 5N. L. 
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had passed to the plaintiff before the birth 
of Wasudeo, who therefore acquired only 
an interest in the family property as it 
stood at the date of his birth. : 

I do not, therefore, see any reason to differ 
from the finding of the lower Court on this 
point. i 
“The next point raised is that plaintiff 
is not entitled to get anything out of the 
property which was not mortgaged, that ‘is 
out of the property mentioned in Sch. C. 

It was contended by the defendants that 
in a partition suit all the property must 
be brought into hotch-pot and, therefore, 
the property mentioned in Sch. A was 
added. The course adopted by the lower 
Court is precisely that laid down in 
Ishrappa Ganap Hegde v. Krishna Pulita 
Shankar Hegde (15), which is a case relied 
on by the appellants, viz., that the pur- 
chaser of an unascertained share of joint. 


. family property must bring a suit for par- 


tition. in which the whole cf the joint 
family property should be included and all 
necessary parties joined. Ina suit of that 
nature the Court in making the partition 
would endeavour to give effect to the aliena- 
tion aud so to marshal the family property’ 
among the co-parceners as to allot that 
portion of the family estate, or so much 
of it as may be just, to the purchaser: cf, 
also Dhulabhat Dabhai v. Lala Dhula (16). 
This is what has been done in the present 
case. 

The result is that the appeal fails and is 
dismissed with costs. : f 
Z K. Appeal dismissed.. 
(15) 67 Ind. Cas. 833; 24° Bom. L. R. 428; 46 B. 925; 
(1922) A. I. R. (B.) 413. 

(16) 64 Ind. Cas. 115; 46 B 28; 23 Bom, L. R.777;: 
(1922) A. L R. (B) 137. 





OUDH CHIEF COURT. 
Seconp CIVIL APPEAL No. 25 or 1925. 
November 25, 1925. 
Present:—Mr. Justice Raza, 

SARDA BUX SINGH—Derenpaxt— | 
APPELLANT 
versus g 
KANDHIA BUX—PLaINriFr—RESPONDENT. 
Mortgage-—Redemption—A mount in dispute—A bsence 
of tender- -Dismissal of suit, whether justified—-Interest 
—Contract rate excessive—Court, whether can reduce 
interest. | 
Where the amount to be tendered for redemption is 
in dispute the mortgagor's suit for redemption cannot 
be dismissed on the ground that no tender was made. 
[p. 686, col. 1] NA ara 
Barma Bakhsh v. Suraj Singh, 30. O. 127, referred 
to. d 5 eS, 7 
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Karim Bakhsh v. Idu Shah, 40 Ind. Cas. 381; 4 O. 
L. J. 334, distinguished. 

A Gourt has no power.to reduce the contractual 
rate of interest solely on the ground that it -is 
excessive. |p. 666, col. 2.] 

Fazal Azim v, Girdhari Lal, 69 Ind. Cas. 657; 90. 
L. J. 442; (1923) A. I. R. (0.) 8, referred to. 

Mata Din v, Ahmad Ali, 24 Ind. Cas. 874; 10. L.J. 
263, distinguished. i | 
_-Second appeal against a decree and 
‘judgment of the Sub-Judge, Partabgarh, 
dated the 26th September 1924, setting aside 


that of the Munsif, Partabgarh, dated the - 


13th May 1924. 
Mr. Radha Krishna, for the Appellant. 
Mr. Ganga Dayal Khan, for the Respond- 


ent, 

JUDGMENT.—This appeal arises out 
of a redemption suit. The plaintiff execut- 
ed a possessory mortgage in favour of the 
defendant's ancestor in respect of some trees 
for Rs. 10 bearing interest at Rs. 6 4-0 per 
cent. per mensem, on the 7th July 1897. The 
plaintiff sued to redeem the mortgage 
` without payment of any sum on the allega- 
tion that the mortgage-money which 
amounted to Rs. 10 only was paid off by the 
appropriation of five mango trees which 
had been cut by the mortgagee. The 
defence was that no trees were cut, that 
Rs. 210-5-0 were due to thedefendants on ac- 
count of principal and ‘interest and that the 
suit was not maintainable as no tender was 
made in the khali' fasl. The first Court 
dismissed the suit on the ground that no 
tender was made in the khali fasl. The 
learned Subordinate Judge decreed the 
plaintiff's claim for redemption on payment 
of Rs. 5 only. The defendant has appealed 
challenging the findings on the points de- 
cided against him. Iam not prepared to 
accept the contention that no cause of ac- 
tion for redemption arose in the favour of 
the respondent because the mortgage-money 
was not tendered in khali fasl, as point- 
ed out in the case of Barma Bakhsh v. 
Suraj Singh (1): “Where there is a real 
dispute as to the amount due and the mort- 
gagor tenders what turns out to be an 
insufficient amount or makes no tender at 
all, his suit for redemption should not be 
dismissed on the ground that no tender 
was made.” In this case no tender could 
have been made for the amount of the 
mortgage-money was in dispute. The 
amount of interest was in dispute and 
the appropriation and cutting of five trees 
was also in dispute. The ruling in Karim 


(1) 5 0. 0. 127. 
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Bakhsh v. Idu Shah (2) cannot Help -the 
defendant in this case. The-mortgaged 
property in that case consisted of certain 
agricultural plots. The mortgage in the 
present suit is a mortgage of trees only. 

The learned Subordinate Judge has found 
thət the mortgagee cut down some trees 
of the value of Rs. 5 (so far as the plaintiff's 
share is concerned) and should account for 
the sum. The finding on that point has 
not been questioned in this appeal. The 
appellant contends however that he is en- 
titled to the interest claimed, under the 
terms of the mortgage-deed in suit. I have 
read the deed in suit, Ext. A-1, carefully. In 
my opinion the defendant's contention 
must be accepted. The deed shows clearly 
that the mortgage was executed for Rs. 10 
bearing interest at Rs. 6-4 per cent. per 
mensein, The mortgagee was allowed to 
take the produce of the grove and it was 
further provided by the deed that the mort- 
gage would be redeemed on payment of the 
principal money together with interest at 
the stipulated rate mentioned abovein any 
khali. fasl. I do not agree with the learned 
Subordinate Judge that interest at the rate - 
stipulated in the deed was to be charged 
only when the mortgagee lost the usufruct 
of the trees mortgaged. The rate of in- 
terest is of course excessive but the Court 
cannot help the plaintiff when the deed 
clearly provides for payment of interest at ” 
the rate in question, at the time of redemp- 
tion. As pointed out in Fazal Azim v. 
Girdhari Lal (3) a Court has no power to 
reduce the contract rate of interest solely 
on the ground that it is excessive. . 

The respondent's learned Counsel has 
referred to the ruling in Mata Din v. Ahmad 
Ali (4) but that ruling is inapplicable to 
this case. The mortgagee is in possession 
of the mortgaged property and he claims 
interest under the terms of the deed. I see 
no reason why the deed should not be 
enforced. The plaintiff should have to pay 
Rs.215-5-0 if he wants to redeem the pro- 
perty in suit. : 

I allow the appeal and setting aside the 
decree of the lower Appellate Court decree 
the plaintiff's claim for redemption on pay- 
ment of Rs. 21550. The amount should 
be paid within six months from this date 
ie, onor before the 25th May 1926. If 


B 40 Ind. Oas. 381; 4 O. L J.334. ; 
rs Ind. Cas. 657; 90. L. J. 442: (1923) A.I. R. 


(0) 8. 
(1) 24 Ind. Cas. 874; 1 O. L. J 263. 


(92 I. O. 1926] 


such payment isnot made on or before the 
above mentioned date the mortgaged pro- 
perty shall be sold. Parties will bear their 
own costs in this Court and also in the lower 
Courts. . 

G. H. Appeal allowed. 


RANGOON HIGH COURT. 
Civin Revision No. 201 or 1924, 
May 14, 1925. 
‘Present :—Mr. Justice Das. 
MAUNG PO SEIK AND ANOTHER— 
APPELLANTS 
VETSUS 

U NANDIYA AND ANOTHER—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
97—Execution of decree—Psssession, delivery of—In- 
vestigation in anticipation of obstruction, legality of. 

Rule 97 of O. XXI, C. P. O., contemplates the Court 
ordering investigation after the Bailiff has been ob- 
structed in giving possession in terms of the decree. 
Where, however, a person from whom obstruction is 
apprehended puts in an application to the Court 
claiming that the property, whose possession has been 
ordered to be delivered to the decree-holder, is his 
property and that he is not bound by the decree, 
there is nothing wrong in the Court anticipating the 


obstruction and ordering an investigation under r. 
97 of O. XXI. 


Civil revision against an order of the 
Township Court, Maubin, in CO, E. No. 293 
of 1924. 

Mr. The Tun, for the Appellants.. 

Mr. Thein Maung, for the Respondents. 

JUDGMENT.—In this case the peti- 
tioner obtained a decree for possession of a 
piece of land and ofa kyaung standing on 
the same land. The decree was by consent, 
and the defendant in that suit consent- 
ed to the Court ordering the demolition 
of this kyaung by a Court Official. The 
plaintiff then applied for execution of 
the decree and fora direction ordering the 
Bailiff to demolish the kyaung. The Court 
issuedan ordinary delivery order. After 
that the Court was informed that the 
kyaung in question was in possession of 
certain pongyis and that the said pongyts 
would shortly put in an application con- 
testing the plaintiff's right to take posses- 
sion and demolish this kyaung. On that 
application the Court stayed the execution 
of the order passed by it and subsequently 
the respondents put in an application 
claiming the kyaung to be their property 
and stating that they are not parties tò 
that suit and that the decree in that .case 
was not binding on them. 

The Court thereupon held that this isa 
proper case for investigation under O. XXI, 
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r. 97. It is true that Order contemplates 
the Court ordering the investigation after 
the Bailiff has been obstructed to giving 
possession in terms of the decree. -But I 
do not think, under the circumstances of 
this case, that the Court was wrong in 
anticipating the obstruction and ordering 
an investigation under O. XXI, r. 97. 

‘1, therefore, dismiss the application with 
costs. 


Z. K. Application dismissed. 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS APPEAL No. 2 or 1925. 
November 6, 1925. 
Present:—Mr. Rupchand Bilaram, A. J. C. 
MOOLJI MURARJI SUNDERJI— 
APPELLANT 
VETSAS 
M. C. PINTO AND anorHer—Responpents. 

Contract Act (IX of 1872), s. 132—Evidence Act (I 
of 1872), s. 92—Co-executants of negotiable instru- 
ment—Parol evidence to prove that one of them was 
surety, admissibility of., 4 

Where two persons join together in executing a 
bill or a promissory-note making themselves jointly 
and severally liable therefor, there is nothing to 
prevent one of them from proving by parol evidence 
that he is the surety and the other the principal 
debtor, provided that he does not thereby intend to 
affect the right of the creditor to demand immediate 
payment from either or both of the co-obligors or joint 
promisors, [p. 668, col. 2.] 

Pooley v. Harradine, (1857) 110 R. R. 666; 7 E. & B. 
431; 26 L. J. Q. B. 156; 3 Jur. (x. s.) 488; 5 W. R. 405; 
119 B. R. 1307 and Centrat Bank of India v Nadir- 
shaha Mehta, 79 Ind. Cas.. 445; (1924) A. I. R. (S.) 13 
relied upon. at $ f 

Appeal against an order of the Offcial 
Receiver, dated the 7th January 1925. 

Mr. Nadirshah Naoroji, for the Appellant, 

Mr. Fatehchand Assudamal, for Re- 
spondent No. 1. CE 

JUDGMENT. —This is an appeal 
against the order of the Official Receiver 
rejecting the claim of the appellant Moolji 
Morarjias secured creditor over asum of 
Rs. 2,532-1-7. Itarises out of the following 
facts: — | . , 

The Firm of Haribhoy Oodowji now insol- 
vent had an account with Messrs. Cox & Co., 
Bankers, for discounting their bills, and as 
security for the due payment of the amount 


`. standing to their debit in the said account, 


they deposited the title-deeds of one of 
their immoveable properties by way of 
equitable mortgage with Messrs. Cox & 
Co., who in their turn agreed to accommo- 
date them to the extent of Rs. 1,20,000. 

The appellant had also an ` account with 


668. - 


Messrs. Cox & Go. and had likewise de- 
posited title-deeds of his properties to 
secure the due payment of the amounts 
debited to his account. 

| Messrs. Haribhoy Oodowji and the appel- 
lant both joined together in borrowing .a 
sum of Rs. 30,000 from Messrs. Cox and Co., 
on two billsexecuted by them jointly and 
each of them appropriated to his own use 
the sum of Rs. 15,000. Messrs. Haribhoy 
Oodowji became insolvent before the due 
date ofthe payment of the two bills. The 
appellant retired one ofthe two bills and 
. requested Messrs. Cox & Co. to recover 
the’ amount ofthe other bill in the first 
instance from the property of the insol- 
‘vent contending that-he was only a surety 
for the amount. This Messrs. Cox & Oo. 
declined to do. They recovered the 
amount of the 2nd bill also from him and 
in reply to the protest of the appellants’ 
Pleaders they said as follows: 

“With regard to the last part of your 
letter all we can say is that if your client 
is entitled in law to the benefit of the 
security held by us, we will continue to 
hold the same and to have recourseto it 
after our entire indebtedness is satisfied.” 

‘The property was subsequently sold’ by 
Messrs. Cox & Co. as secured creditors, 
and after the rest of their claim against 
the insolvent was satisfied, there was a 
surplus of Rs.. 2,532-1-7 in their hands; 
which they handed over to the Official 
Receiver duly intimating to him that the 


appellant claimed .a préferential right over 
it, as surety and as such entitled to the 


benefits of the security held by them. 

The Official Receiver has declined to re- 
cognizé the claim of the appellant as a 
secured creditor and has retained the 
money with himself for the benefit of the 
general body of the creditors of the insolv- 
ents: Oi the evidence andthe inferences 
to’ be drawn therefrom, there can be no 
doubt, that the appellant and the insolvents 
were each of them a surety for the other 
tothe extent of-a moiety of the amount 
borrowed on the two bills and that they had 
joined together, as co-executants to afford 
_ a greater security to Messrs. Cox & Co., 
who were at liberty to fall back on either 
of them for payment of the whole amount 
on the due date: It isequally clear on the 
evidence of Mr. Leslie Smith, the Manager 
of Messrs. Cox & Co., that the equitable 
mortgage created by the insolvents extend- 


ed to all bills discounted by them, whether 
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such bills were executed by the insolvents , 
alone or jointly with others and that the. 
whole sum of Rs. 30,090 was debited to the 
insolvents as a contingent liability in the , 
account, Ex. 10, which was the subject of, 
the equitable mortgage. It would, there- 
fore, appear that the whole sum of Rs. 30,000 
and a portion of a moiéty. thereof appropri- 
ated by the insolvents to their own use, was 


-inter alia secured by the equitable mort- 


gage of their property. 

It isurged on behalf of the Official Re- 
ceiver that it is not“open to the appellant 
to give oral evidence to vary the terms of 
the dishonoured bill, which terms are in 
writing, and, to prove that the appellant 
joined in the bill as asurety only. This 
argument is based on a misconception of 
facts. The bill contains a joint promise by ' 
the two executants to pay to their credi-. 
tors the amount of the bill jointly and 
severally and so far as the express promise 
goes it may not be varied by parol. evi- 
dence. The bill doesnot declare in express 
terms the rights of the co-obligors inter se, | 
and there is nothing in law to prevent one 
of them to’prove such terms by parol eyi- 
dence, provided that he does not thereby’ 
intend to affect the rights of the creditor-to 
demand immediate payment from either or, 
both of the co-obligors or joint promissors, 
Pooley v. Harradine (1) and Central Bank 
of India v. Nadirshaha Mehta (2). 

The joining together of two persons in. 
executing a bill or a promissory-note in 
favour of the person who advances money 
on such bill or rote, though one of them. 
isthe principal debtor and the other is 
surety, is one of the common cases con- 
templated by s. 132, Indian Contract Act, 
and isreferred to in the illustration to that 
section. Section 182 and the illustration 
read as follows:— f 

“Section 132—Where two persons con- 
tract with a third person to undertake a 
certain liability and also contracts with each 
other that one of them shall be liable only 
on the default of the other, the third person. 
not being a party to such contract, the 
liability of each of such two persons to the 
third person under the first contract is not 
‘affected by the existence of the 2nd con- 
tract, although such third person may have 
been aware of its existence. : 


(1) (1857) 110 R. R. 666; 7 E. & B. 431; 26 L, J. Q. 
B. 156: 3 Jur. (N.s) 488; 5 W. R. 405; H9 E R 


1307. 
(2) 79 Ind. Cas, 445; (1924) A. I. R. (S.) 13.. . 


[92 I. O. 1926] 

: > -` Tllustration. 

A and B make a joint and several promis- 
sory-note to C. A makes it, in fact, as 
surety for Band C knows this atthe time 
the noteis made. The fact that A to the 
knowledge of C, ‘made the note as surety 
for B, is no dnswer to a suit by C against 
A upon the note.” 

The section prevents the co-obligor to 
qualify his immediate liability to the 
creditor but goes no further and does not 
debarhim from claiming his rights as a 
surety under the subsidiary contract refer- 


red toin the section and declared by the. 


Legislature in the subsequent sections 
which follows including s. 141 of the Act. 


If Messrs. Cox & Co. had acceded to the - 


request of the appellant they were in- 
dubitably entitled to retain the surplus 
sale-proceeds in part- payment of the dis- 
‘honoured bill as secured creditors. The 
appellant has paid the amount and is, there 
fore,.entitled to the same lien which Messrs. 
Cox’ & Co. , had over the surplus sale- 
proceeds. 
~ Tamof opinion that the Official Receiver 
was in error in rejecting the appellant's 
claim. Iallow the appeal with costs and 
order that the costs of the appellant do 
come out of the estate of the insolvents. 
P. B. A. Appeal allowed. 


LAHORE HIGH COURT. 
Seconp CIVIL APPRAL No. 1947 or 1924. 
January 28, 1925. 
Present:—Mr. Justice Campbell. - 
ROSHAN LAL MINOR THROUGH: HIS 
‘MoTHER Musammat DURGA DEVI— 
- PLAINTIFF—APPELLANT 
versus- 


Seth RUSTOMJI AND OrHERS—DEFENDANTS 


— RESPONDENTS. 

Hindu law—Toint family —Alienation ~Manager's 
powers-—Benefit of estate—Necessity. 

The manager of a joint Hindu family has an 
implied authority to do whatever is best for all 
concerned, the test being whether the transaction is 
one into which a prudent owner will enter in order 
to benefit the estate. [p. 670, col. 1.] 

The term necessity not only covers a case of actual 
pressure on an estate ora danger tobe averted by 
prompt discharge of liabilities but an act benefitting 
the estate as well. [p. 670, col. 2.1 

Brij Narain Rat v. Mangla Prasad Rai, 77 Ind. Oas, 
689; 46 A. 95; 21 A. L. J. 934; 40 M. L. J. 23; 5-P. L. 
T. 1; 28 0. W. N. 253; (1924) M. W. N. 68; 19 L. W. 72; 
2 Pat. L. R. 41; 10 O. & A. L. R. 82; (1924) A. L R. 
(P. C.) 50; 33 M L. T. 457; 26 Bom. L. R. 509; 11 0 L, 
J. 107; SLI. A. 129; 10. W. N 48; 41 C.L. J. 232 
(P. CO), Nagindas Maneklal v. Mahomed Yusuf Mit- 
chela, 84 Ind. Cas. 923; 46 B. 312; 23 Bom. L. R. T094; 
(1922) A. IR. (B.) 122, Hunoomanpersaud Panday v. 
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Babooee Munraj Koonweree, 6 M.I. A. 393; 18 W.R. 
Bin; Sevestre 253n; 2 Suth. P. C. J. 29; 1 Sar. P. C.J. 
552; 19 E. R. 147, Sheotahal Singh-v. Arjun Das; 56 . 
Ind. Cas. 879; 1 P. 1.. T. 136,; (1920) Pat 155, and Sahu 
Ram Chandra v. Bhup Singh, 39 Ind. Cas. 280; 39 A. 
437; 21 O. W. N. 698; 1 P. L. W. 557; 15 A. D. J. 137; 
19 Bom. L. R. 498; 26 O. L. J. 1; 33 M. L. J. 14; (1917) 
M. W. N. 439; 22 M. L. T. 22;6 L. W. 213; 44 1 A. 126 
(P. O.), referred to. 


Appeal from a decree of the District 
Judge, Lahore, dated the 14th April 1924, 
reversing that of the Senior Sub- -Judge, 
Lahore, dated the 25th August 1922, 

Diwan Mehr Chand and Lala Kahan 
Chand, for the Appellant. . - 

Lala Dur ga Das, for the Respondents. 

JUDGMENT.—This second appeal 
arises out ofa suit bya son to challenge 
a sale of 2 kanals 9 marlas-of land by his 
father at the rate of Rs. 1,000 per kanal. 
The findings of the lower Appellate Court 
are that the plaintiff and the vendor formed 
a joint Hindu family *at the time of the. 
sale and that the transaction was for the 
benefit of the estate, The suit was dis- 
missed on these findings. 

In second appeal two arguments have 
been addressed to me. The first is based on 
the summary set forth by their Lordships 
of the Privy Council in Brij Narain Raiv. 
Mangla Prasad Rai (1) of the circumstances 
in which the managing member of a joint 
undivided family can alienate or burden 
the estate. The first of these is stated to 
be that he cannot alienate or burden the 
estate except for purposes of necessity and 
itis contended that the term “necessity” 
represents actual pressure on an estate or 
danger to be averted by prompt discharge 
of liabilities, etc, and that an act of im- 
provement of the estate cannot come within 
its scope. Against this view the lower 
Appellate Court has cited two rulings 
both of which are apposite. The first is 
Nagindas Maneklal v. Mahomed Yusuf 
Mitchela (2). where adult eo-parceners had 
sold a dilapidated house. The family was 
in fairly guod circumstances and it was 
not necessary to sell the house but the 
house yielded no income. It was held that 
the agreement of sale was binding on the 
minor co-parceners and that there .was no 
reason to put a restricted interpretation 

(1) 77 Ind. Cas. ie 46 A. 95; 21 A.L.J. 931; 46 Al. 
L. J.23;5 P.L. T. 1 ghee 253; (1924) M. W. N. 
68; 19 L. W. 72:2 Pat. a R. 41: 10 0. & A. L. R. 82; 
(1924) A. L R. (P. O.) 50; E MLT 457; 28 Bom. L. 
R. 500; 11 O. L. J. 107; 5IL A. 129; 10. W., N. 48; 41 
G. L. 4, 232 (P. C.). 

(2) 64 Ind. Oas. 923; 46 B. 312; 23 Bom. L, R. 1004; 
(1922) A, 1. R. (B.) 122, 
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upon the word “necessity” so as to exclude 
a case like that before the Judges. Mr. 
Justice Fawcett expressed the opinion that 
there was no authority for holding that 
legal necessity was confined entirely to 
cases where debts are to be paid or there 
is other financial pressure, and he cited in 
support of this view the observations of 
their Lordships of the Privy Council in 
Hanoomanpersaud Pandey v. Babooee Mun- 
raj Koonweree (3) which recognized the 
power of the manager for an infant heir 
to charge an estate not his own “in case of 
need or for the benefit of the estate.” The 
second case was a decision by the Patna 
High Court printed as Sheotahal Singh v. 
Arjun Das (4) and dated the 10th of March 
1920. There joint family property had 
been mortgaged in order to pay the pre- 
mium fora7 years’ lease which was held 
to have resulted ineconsiderable benefit to 
- the joint family. It was argued before the 
learned Judges that later decisions of the 
Judicial Committee had modified the rule 
laid down in Hanoomanpersaud Pandey v. 
Babooee Munraj Koonweree (3) and that the 
‘present rule requires a calamity affecting 
the whole family or necessity for its actual 
support or indispensable religious duties 
to justify an alienation. A large number 
of authorities was examined in connection 
with this argument and the conclusion, 
reached was that there had been no: modi- 
fication of the previous rule and that the 
manager ofa joint family has an implied 
authority to do whatever is best for all 
concerned, the test being whether the 
transaction was one into which a prudent 
owner would enter in order to benefit the 
estate. 

The learned Vakil for the appellant 
before me has urged that in Sahu 
Ram's case (5) the rule had been stated 
in thé restricted form which he put 
forward. This is not ‘so, for on page 
444* the correct and general principle is 
said to be that if the debt was not “for the 
benefit of an estate” then the manager 
should have no power either of mortgage 
or sale of that estate in order to meet such 
a debt, and-elsewhere allusion is made to 

(3) 6 M. LA. 393; 18 W.R. Bin; Sevestre 253n; 2 Suth 
P, G. J. 29; 1 Sar. P.C. J. 552; 19 E. R. 147. 


(4) 56 Ind. Cas, 879; 1 P. L. T. 136; (1920) Pat 155. 
(5) 39 Ind. Cas. 280; 39 A. 437; 210. W.N 698; 1P. 


L. W. 557; 15 A. L. J. 437; 19 Bom. L. R. 498; 26 O. L. 


J.1; 33 M. L. J. 14; (1917) M. W. N.439; 22 M L.T. 
22: 6 L. W. 213; 44 1. A. 126 (P. CO). : 


“Page of 39 A—[Ed.] 
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“estate or family necessity,” and in explain- 
ing the term “necessary purposes” the 
following passage occurs:—“The principle 
in regard to this is analogous to that of 
the power vested in the head of a religious 
endowment or muth or of the guardian of 
an infant family. In all of the cases where 
it can be established that the estate 
itself that is under administration demand- 
ed, or the family interests justified, the 
expenditure, then those entitled to the 
estate are bound by transaction.” This - 
definition certainly does not exclude what 


“might be described as benefit to the estate. 


The second argument is that there was 
no benefit to the estate in the present case 
but the findings of fact of the lower Appel- 
late Court are against this contention, 
They are that a fancy price was obtained 
for the land, that the land was yielding 
no income to the joint Hindu family and 
that the sale proceeds were invested in five ` 
years’ cash certificates bringing in interest 
at the rate of Rs. 150 per annum. The sale 
was effected in May 1920, The lower Ap- 
pellate Court took notice of the fact that : 
the actual cash- certificates had not been 
produced in the Trial Court, but it held 
that this was not necessary as there was no 
reason to disbelieve the statement of the 
witness Bhagwan Das who said that the ` 


‘investment had actually been made. An 


attempt has been made to re-agitate this 
point and the statement has been made to 
me that the cash certificates were actually 
called for by the plaintiffin the Trial Court, 


“This statement, however, is proved from 


the record to be incorrect. 

Neither finding of the learned District 
Judge that the transaction was for the 
benefit of the estate, and that under Hindu 
Law it binds the plaintiff can be interfered 
with, and I dismiss the appeal with costs. 

R. L. Appeal dismissed, 


OUDH CHIEF COURT. 
Sgoonp CIVIL APPEAL No. 324 or 1925, 
December 14, 1925. 

Present :—Mr. Justice Ashworth and 
Mr..Justice Misra, 
INDARPAL SINGH—P taintirr— 
APPELLANT 

versus . 
KALLOO AND aNnotaERr—DEFENDANTS~- 
` RESPONDENTS, 
Pre-emntion==Price fixed in good faith—-Finding 


(921. ©. 1926) . 
of fact—A ppeal, second—Finding, whether can be 
challenged. ; 


Where a Court of first appeal disbelieves the + 


witnesses produced by a pre-emptor in support of 
his allegation that the price mentioned in the sale- 
deed was not fixed in good faith, its finding that the 
price was fixed in good faith cannot be challenged in 
second appeal. [p.672,col.1.] > 


Second appeal against a decree and 
judgment of the District Judge, Rai 
Bareli, dated the 4th April 1925, modifying 
that of the Additional Subordinate Judge, 
Partabgarh, dated the 3lst July 1924. 


Mr. H. D. Chandra, for the Appellant. 
Mr. Bishambhar Nath Khanna, for the 
Respondents. f 


JUDGMENT.—This appeal arises out 
ofa suit for pre-emption brought by the 
plaintiff-appellant, Indarpal Singh, on the 
basis of a sale-deed dated 2nd June 1922, 
executed by one Naghai Singh and another 
in favour of the respondents. The sale- 
deed related to a share in village Chandar- 
bhan, Patti Gokul Sah, District Partapgarh, 
and was for a sum of Rs. 2,400. The 
plaintiff alleged that the consideration 
stated in the sale-deed was fictitious, and 
that the price actually agreed upon between 
the parties to the sale was Rs. 1,800. He, 
therefore, claimed pre-emption of the pro- 

erty sold on payment of the said sum of 

s. 1,800. In defence, the title of the 
plaintiff to‘ pre-empt was denied, and it 
was contended that the price entered in 
the sale-deed was fixed in good faith, and 
that the plaintiff could not-be allowed to 
pre-empt on payment of any sum less than 
Rs. 2,400, the price entered in the sale-deed, 
The Trial Court, the Additional Subordi- 
nate Judge of Partabgarh, by his judgment 
dated the 3ist July 1924, held that the 
plaintiff was entitled to pre-empt and decreed 
the suit on payment of Rs. 1,800 being of 
opinion that the price entered: in the sale- 
deed had not been fixed in good faith and 
that the sum of Rs. 1,800 was the price 
which had actually been agreed upon and 
which was the fair market value of the 
property sold. Against this decree the 
defendants-respondents appealed to the 
Court of the District Judge of Rae Bareli, 
who, by his decree dated 4th April 1925, 
set aside the judgment of the Trial Court, 


and held that the price mentioned in the- 


sale-deed was the actual price which had 
been agreed upon between the parties, and 
on that finding, he varied the decree of the 
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Trial Court by passing a decree for pre- 
emption on payment of Rs, 2,400. 

The plaintiff now comes up in second 
appeal to this Court, and on his behalf it 
is contended that the finding of the lower 
Appellate Court should not be accepted, 
inasmuch as the appellant in this Court had 
produced evidence sufficient to discharge | 
the burden of proof that Jay upon him. 
It is contended that, in accordance with the 
ruling laid down in a decision of the late 
Judicial Commissioner's Court of Oudh, 
Dwarka v. Ludar (1), in a suit for pre- 
emption only very slight evidence is requir- 
ed of the plaintiff to support his allegation, 
that the price entered in the sale-deed was 
not the true price, in order to shift the 
burden of proof on the vendee. We have 
to examine how far that contention, pressed 
on behalf of the appellant, can be enter- 
tained in second appeal. : 

There were three witnesses produced by 
the appellant in the Trial Court, namely, - 
Mata Bhik and Sita Ram, the two attesting 
witnesses to the sale-deed in suit, and 
Naghai Singh, one of the vendors. The 
story narrated by the two marginal witnesses 
above méntioned was disbelieved by the 
Trial Court. That Court, however, believed 
the evidence of the vendor, Nagahi Singh, 
and, taking other facts into consideration, 
came to the conclusion that the considera- 
tion stated in, the sale-deed was a fictitious 
consideration. In appeal the learned Dis- 
trict Judge agreed with the Trial Court in 
its view that the evidence of the two 
marginal witnesses was untrustworthy and 
could not be relied upon. He went a step 
further, however, and disbelieved the evi- 
dence of the vendor,’ Naghai, also. He 
stated in his judgment : 

“Naghai Singh also has not spoken the 
truth and is not worthy of credit.” 


The result at which the learned -District 
Judge arrived was, that he dishelieved all 
the witnesses produced inthe case by the 
plaintiff-appellant, and was of opinion that 
the plaintiff had altogether failed to prove 
that he had given even the slight evi- 
dence of want of goud faith in the statement 
of the price entered in the sale-deed, as 
laid down in the ruling quoted above. In 
these circumstances, there is no point of 
law left in the appeal. It was for the 
lower Appellate Court to have accepted or 
not the evidence of Naghai Singh, the 


(1) 40, G, 247, 
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vendor. It could not see its way to accept 
„that evidence, and came to a finding of 


-fact that there was no evidence which had’ 


been produced inthe case by the plaintiff 
sufficient to justify him in shifting the 
‘burden of proof on te the other side. It, 
therefore, appears to us to. be clear that 
. the finding of fact arrived at in this case by 
‘the lower Appellate Court cannot be disturb- 
ed in second appeal. 

` We, therefore, direct that the appeal 
‘should stand dismissed with costs. 

aE. i Appeal dismissed. 


MADRAS HIGH COURT, 
Suconp CIVIL APPEAL No. 532 oF 1922. 
= October 7, 1924. 
| Present:—Mr. J ustice Jackson. 
73 /ADDEPALLI KONDAYYA—PrarntiFF— 
APPELLANT 
versus 
“ YANDRU VEERANNA—DEFENDANT— 
RESPONDENT. 
` Transfer of Property Act (IV of 1883), ss. 118— 
Transfer of piece of land in lieu of grant of right 
of easement—Registered deed, whether necessary. 

A transaction by which a person agrees to permit 
‘another to rest the beams ofa stracture on his wall 
‘and: to’ open cupboards therein in exchange for a 
‘piece of land of the value of less than Rs. 100 need 
mot be in writing registered, where each party has 
delivered possession to the other, 

The gtant of an easement is not a transfer of 
ownership of immoveable property. 
` Bhagwan Sahai v. Narsingh Sahai, 3 Ind. Oas. 615; 
31 A. 612; 6 A. L. J. 871, relied -on. 


Second appeal against a decree of the 
‘Court of the Subordinate Judge, Cocanada, 
in A.S. No. 45 of 1921, preferred against 

a decree of the Court of the Additional 
District Muosif, Cocanada, in O. 8. No. 1 
of 1919. 

Mr. C. Rama Rao, for the Appellant. 

_ Mr.P. Somasundaram, for the Respond- 
‘ent, 


JUDGMENT .—-Appeal from the decree 
of the Subordinate Judge of Cocanada in 
A.S. No. 45 of 1921.. 

The plaintiff. and defendant 
into an oral agreement whereby the de- 
fendant was permitted to rest the beams of 
a structure -upon plaintiff's wall, and to 
open certain cupboards in the said wall, 
in exchange for land which plaintiff added 
to his property, Plaintiff alleges that the 
full amount of land has not been made over 
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entered : 
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to hini, and sues to have the cupboards and 
beams removed. The lower Appellate 
Court has found that less land than what 
is alleged by plaintiff was agreed to be ex- 
changed, and that defendant has fulfilled 
his part of the agreement. Accordingly it 
has dismissed plaintiff's suit and plaintiff 
appeals. 

Two points have been argued, 

(1). The lower Appellate Court's indig 
on the facts is not based upon any evidence 
(10th ground of appeal). 

(2). The exchange pleaded by defendant 
is not valid since there was no registered 


‘document and no delivery (2nd ground). . 


I do not find that the lower Appellate 
Court proceeded without regard to the 
evidence. Appalaswami (D. W. No, 3) says 
that the land given in exchange extended 
to the west as far as the line in continua- 
tion of the western boundary of the western 
verandah of plaintiff's house and to the 
-north of the red line in Ex. “B.” That is 
the triangular section south of the new 
wall and north of the red boundary line 
which the Subordinate Judge finds to have 
been the portion surrendered by defendant 
and this finding on the evidence cannot be 
traversed in second appeal. 


It is a very small trip of land ad- 
mittedly below Rs, 100 in value (District 
Munsif’s judgment, para. 7). Therefore, 
thcre is no question of the necessity of a 
registered document. Each party has de- 
livered possession to the other, the defend- 
ant by allowing plaintiff to wall off the 
triangle of land, and the plaintiff by con- 
structing the cupboards on defendant's 
side of the wall and having them available 
for his use. Therefore, the exchange is - 
valid, and plaintiff has no right to oust the 
defendant, As regards the other grounds 
of appeal, (grounds Nos. 2 and 3), if an ex- 
change for defendant's land plaintiff has 
only obtained an easement (and the transfer 
of the portion of his wall occupied by the 
cupboards is not a transfer of tangible pra- 
perty), then there is no question of plaint- 
. iff's transferring (apart from creating) any 
immoveable property either tangible or 
intangible. The only transfer would be the 
transfer of defendant's triangle, and the 
transaction is on the same footing as it © 
“would -be if plaintiff had given cash instead 
ofan easement in exchange for this land. 
This point, that the grant “of an easement 
is not a transfer of ownership, 1 is laid down 
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in Bhagwan Sahai v, Narsingh Sahai (1), 
the ruling quoted by the lower Appellate 
Court. The Subordinate Judge may have 
overlooked that the other side of the bar- 
gain, the transfer of defendant’s land, is a 
transfer of ownership, but to establish that 
transaction proof of delivery is sufficient 
because, as I showed above, its value is well 
below Rs. 100. 
Ground No 4,—And if plaintiff has transfer- 
-red tangible property by the transfer of the 
cupboard space, then again, its value is so 
small that proof of delivery is sufficient. 
Ground No. 5—There is no such finding, 
The site “all along the northern side” 
which the Subordinate Judge finds was 
intended to be given isjust that triangle 
which I have explained above and that has 
been given. . . 
Grounds Nos. 7 and 8 do not arise and 
there is no question of onus. 
The appeal -fails on all grounds and is 
dismissed with costs. 


V.N.V. Appeal dismissed. 


(13) 3 Ind. Oas. 615; 31 A. 612; 6 A. L. J. 871. 





OUDH CHIEF COURT. 
First MISsOELLANEOUS APPEAL No. 11 or 1925. 
December 15, 1925. 
Present :—Mr. Justice Ashworth and 
Mr. Justice Misra. 


Lala GAURI SHANKAR—Crep1ror— 


APPELLANT 
US 


vers 
R. J. DeCRUZE—Inso.tvest —RESPONDENT. 

Provincial Insolvency Act (V of 1930), s. 28— 
.—Civil Procedure Code (Act V of 1908), s. 60— 
Provident Funds Act (IX of 1897), s. 2 (4)—“Com- 
pulsory deposit’, meaning of—Deposit paid out to 
insolvent-—Attachment. 

A “compulsory deposit” within the meaning of s. 2 
(4), Provident Funds Act, is such deposit only so long 
as it remains in the fund, and not after it has been 
paid over to the person to whose credit it had hitherto 
stood, [p. 674, col, 1.) 

Therefore, a compulsory deposit under the Pro- 
vident Fonds Act, after it has been paid out of the 
ere to an insolvent, is not exempt from attachment. 

ibid. 
f Na indas Bhukandas v. Ghelabhai Gulabdas, 56 Ind. 
Oas. 449 & 450; 44 B. 673; 22 Bom. L.R. 322, dis- 
sented from. 

Appeal againstan order of the Fourth 
Additional District Judge, Lucknow, dated 
the 5th Mareh 1925. 

‘Mr, M.:Wasim, for the Appellant. 

Mr. Ram Shankar, for the Respondent. 
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GAURI SHANKAR V. 


DECRUZE. 673 


. JSUDGMENT,—This is an appeal from 
an order of the Fourth Additional Judge of 
Lucknow in insolvency proceedings. The 
insolvent, R. J. De Cruze, resigned his 
position as an employee in the Oudh & 
Rohilkhund Railway. : A sum of Rs, 4,800 
standing to his credit in the provident fund 
was then returned tohim. He had at an 
earlier date been made an insolvent, but 
had not been discharged. A creditor, the 
appellent, asked (no Receiver having been 
appointed) to be allowed to attach this 
sum, The lower Court, relying on the case 
of Nagindas Bhukandas v. Ghelabhai Gulab- 
das (1), upheld this contention. The 
question in this appeal is whether the 
lower Court was right in doing so. 

The decision relied upon appears to us to 
be on all fours with the present, case, but 
we regret that we are not disposed to 
follow it. It was admitted in the judgment 
of the Bombay Court that, under s. 16 (4) of 
the Provincial Insolvency Act III of 1907, 
which is identical. with s.28 (4) of the 
present Act, V of 1920, all property acquired 
by an insolvent after the date of adjudica- 
tion and before his discharge, shall forth- 
with vest inthe Court or Receiver, and it 
was remarked that, at first sight, it would . 
appear that these words in their literal con- 
struction are free from any doubt. But the 
Bombay High Court refused to adopt a 
literal construction on two grounds. The 
first ground was that in the English case, 
Cohen v. Mitchell (2), the English Court 
had declined to follow the literal construc- 
tion of ss. 44 and 54 of the English Bank. 
rupty Act on the ground of inconvenience 
and the Bombay High Court pointed out, 
that in a previous case decided by the 
Bombay High Court, Alimahamad v. Vadi- 
lal Deuchand (3), the Court had allowed 
itself the same measure of freedom. It 
suffices to say that the earlier Bombay case 
was: distinguishable both from the later 
Bombay case and from the present case, 
inasmnch as in that case the Insolvent had 
transferred property in good faith acquired 
by him after the adjudication order to a 
third party for value, It was not pleaded in 
this case that the provident fund money 
had passed out of the control of the insol- 
vent, In the later Bombay case, however, 


(1) 56 Ind. Cas, 449 & 450; 44 B. 673; 22 Bom. L. R. 
322. 


(2) (1890) 25 Q. B. D. 262; 59 L. J. Q. B. 409; 63 L. 
T, 206; 38 W. R. 351; 7 Morrell 207. 
(3) 53 Ind. Oas, 197; 21 Bom, L, R, 849; 43 B, 890, 
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it has been held, that neither the Official 
Assignee nor. the Official Receiver (and 
similarly the Court) has any claim to money 
‘drawn by an insolvent as his provident fund 
from a Railway Company. The English 
‘ruling Cohen v. Mitchell (2) the decision in 
Nagindas Bhukandas v. Ghelabhai Gulabdas 
(1), was based on other considerations. It 
‘invokeds. 4 of the’ Provident Funds Act, 
‘1897, which is still in force. This section 
‘provides that neither the Official Assignee 
‘nor Receiver, appointed under Ch. XX of 
‘the C. P. C. shall be entitled to or have any 
‘claim on a compulsory deposit. The pre- 
“gent s. 570f the Provincial Insolvency Act 
‘V of 1920, takes the place of s. 351 of the 
©. P. O. of 1882 as regards the appointment 
of Receivers. The Bombay High Court 
“expressed the opinion that the words “shall 
be entitled to or have any claim on any 
‘such compulsory deposit,’ would bar a 
claim to a compulsory deposit, even after it 
had been paid over to the insolvent. In 
-so duing we consider that the Bombay High 
Court ignored the definition of “compulsory 
- deposit” contained ins. 2 (4) of the Pro- 
“vident Funds Act, IX of 1897. The defini- 
” tion runs as follows :— 


“Compulsory deposit’ means a subscription 
or deposit which is not repayable on demand, 
_or at the option of the subscriber or deposit- 
or, etc.” Inour opinion the words “repayable 
on demand” clearly show that a compulsory 
deposit is only a deposit so long 4s. it 
‘remains in the fund, and not after it has 
been paid over to the person to whose credit 
„it had hitherto stood. 


The respondent's Counsel invoked sub-s. 
(b) of s. 28 of the Provincial Insolvency 
Act, V of 1920. This provision excludes 
-from attachment of property which is ex- 
empted by the C. P. O., 1908. Turning to 
the O. P. ©., 1908, we find that s. 60 (1), 
proviso (k), exempts from attachment ‘all 
compulsory deposits andother sumsin or 
derived from any fund to which the 
Provident Funds Act, 1897, for the time 
being applies, in so far as they are declared 
by the said Act not to be liable to attach- 
ment, but we have already stated that the 
Provident Funds Act, 1897, only exempts 
-compulsory deposits, and that the definition 
.of compulsory deposit will not include 
money after it has been paid out of the 
funds to an insolvent. The C. P. C., does 
not, therefore, carry us any further or 
' assist the insolvent. 


FIRM BIHARI LAL-JAI NARAYAN V, HAR NARAIN DAS. 
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We are not concerned here with deciding 
whether the Bombay High Court in its. 
earlier decision, quoted above, was right 
in holding that the Receiver could not 
interfere with property once it was tranfer- 
ed to athird partyin good faith for con- 
sideration by the insolvent after an order 
of adjudication. Itis obvious that money 
paid over by an insolvent to his wife, as 
is alleged to have been the case in respect 
of this money by appellant’s Counsel, can- 
not come under this description of property. . 
For the above reasons, dissenting from the | 
decision in Nagindas Bhukandas .v. Gela- 
bhai Gulabdas (1), we allow this appeal with 
costs, and direct the lower Court to take 
into consideration the appellant's applica- 
tion on its merits, : 
N. H. Appeal allowed. 


LAHORE HIGH COURT. 
Crvi Reviston No, 224 or 1923. 
January 7, 1925. 

_ Present:—Mr. Justice Harrison. 
Firm BIHARI-LAL-JAL NARAIN— 
PLAINTIFF—-PETITIONER 


versus 
HAR NARAIN DAS AND OTHERS— 


DEFENDANTS—-RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 85— 
Principal and commission agent—Account, mutual, 
open and current. f 

A suit on an account by a commission agent, who 
received goods from the defendant and also discount- 
ed his hundis, showing a shifting balance sometimes 
in favour of one and sometimes in favour of the other 
isa suit on a mutual, open and current account, and 
is governed by Art. 85 of Sch. I to the Limitation 
Act. [p. 675, col. 1.] $ 4 y ; 

Ratan Uhand-Jawala Das v, Asa Singh-Bagha 
Singh, 62 Ind. Cas. 898; 4 L. L. J, 217; (1922) A. I. Re 
(L.) 188, Ratan Chand-Jwala Das v. Asa Singh-Bagha 
Singh, 59 Ind. Cas. 669; 3 U. P. L. R. (L.) 3; 26 P. W. 
R. 1921; 31 P. L, R. 1919 and Namberumal Chetty v. 
Kotayya, 21 Ind. Cas. 773; 14 M. L. T. 498, relied 
on. A 

Manghi Ram v. Firm of Ram Saran Das-Maman 
Chand, 26 Ind. Cas. 415; 23 P. R. 1915; 35 P. W. R. 


-1915; 100 P. L. R: 1915, distinguished. 


Revision from an order of the Judge, 
Small Cause Court, Delhi, dated the 23rd 


January 1923. 


Bakhshi Tek Chand, for the Petitioner, . 
J UDGMENT.—In this case the plaint- 
iff's suit has been. dismissed as barred by 
limitation under Art. 83 anda revision from 
that order is before me. : 
The facts are briefly’ that the plaintiff 


Ta 
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sued on a lengthy account showing a 
shifting balance, sometimes in favour of the 
petitioner and sometimes in favour of the 
other. He was a commission agent and 
as such received goods from the defendants 
and also discounted the defendants’ hundis; 
and he claimed on these facts that his suit 
was governed by Art. 85. The Trial Court 
has relied on Manghi Ram v. Firm of Ram 
Saran Das-Maman Chand (1), in which the 
facts are not identical, for apparently there 
was no mutual, open and current account in 
that case and the transactions between the 
parties were confined to certain hundi trans- 
actions. Counsel for the petitioner has relied 
on Ratan Chand-Jwala Das v. Asa Singh- 
Bagha Singh (2), Ratan Chand-Jwala Das v. 
Asa Singh-Bagha Singh (3) and Namberumal 
Chetty v. Kotayyu. (4), the last of which is 
exactly in point and indeed the facts are 
identical with the small distinction that in 
that case the plaintiff advanced monies to 
defendant out and out whereas in this case 
he merely discounted the hundis, the result 
being the same. 

Following these authorities I find that 

although the parties have had dealings as 
commission agent and principal in virtue 
of the mutual open and current account 
which relates both to these dealings and to 
the hundi transactions the suit is governed 
by Art. 85, and, therefore, is within time. 
' Iaccept the revision, set aside the finding 
of the Trial Court and return the case for 
decision on the merits. Costs of the peti- 
tioner will be paid by respondents. 

N. H. Revision accepted. 


Case returned. 
(1) 26 Ind. Cas. 415; 23 P. R. 1915; 35 P. W. R. 1915; 
100 P. L. R. 1915. ; 3 5 
(2) 62 Ind. Cas, 898; 4 L, L. J. 217; (1922) A.L R. 
( 188 


L.) 188. 
À (3) 59 Ind. Cas. 669; 3 U. P. L. R. (L.) 3; 26 P. W. 
R. 1921; 31 P. L. R. 1919. 

(4) 21 Ind. Cas. 773; 14 M. L. T. 498. 





OUDH CHIEF COURT. 
Seconp. CIVIL APPEAL No. 275 oF 1925. 
November 9, 1925. 

Present:—Mr. Justice Stuart, Chief Judge, 
and Mr. Justice Misra. 
Musammat RAISUNNISA wire OF 
ABDUL MAJID—P aintirF—APPELLANT | 
VETSUS 
ZORAWAR SAH—DeErenpsntT— 
RESPONDENT. f 
Mortgagor and mortgagee -Deed, simple, executed by 
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mortgagor in favour of mortgagee—Mortgagor, heirs of, 
whether bound--Limitation—Claim by way of defence 
—Limitation, whether can be pleaded. 7 

A simple dead executed by the mortgagor in favour 
of the mortgage and containing the stipulation that 
the money taxen under it shall be paid at the time of 
the redemption of the mortgage can be enforced, 
against the heirs of the mortgagor. 

Ram Adhin Misra v. Sitla Bakhsh Singh, 25 Ind. 
Cas. 905; 17 O. C. 303, Har Pershad v. Ram Chander, 
63 Ind. Cas. 750; 44 A. 37; 19 A. L. J. 807; 3 U.P. L. 
R. (A) 139; (1922) A. I. R. (A) 174, Alu Khan v. 
Roshan Khan, 4 A. 85; A. W. N. (1885) 133; 2 Ind. 
Dec. (x. 8.) 674, Hari Mahadaji Savarkar v. Balambhat 


: Raghunath Khare, 9 B. 233; 5 Ind. Dee. (N. s.) 155 and 


Gaya Prasad v. Rachpal, 70 Ind. Cas. 66; 9 0O. L. J. 
484; 4 U. P. L. R. (0.) 110; (1923) A. I. R.-(0.) 24, re- 
ferred to. 

It is a settled rule of law that no limitation can be 
pleaded against a claim made by way of defence. [p. 
677, col. 1.] 

Naunidh Lal v. Mahadeo Singh, 65 Ind. Cas. 401; 25 
Mae 134; 8'0. L. J. 640; (1922) A. I. R. (0.) 58, refer- 
Ted to. 


Second appeal against the judgment 
and decree of the Subordinate Judge, 
Bara Banki, dated the 10th February 1925, 
upholding that of the Munsif, Fatehpur, 
dated the lst September 1924. 

Mr. Ghulam Hasan for Mr. A. Rauf, for 
the Appellant. 

Mr. Bisheshar Nath, for the Respondent. 


JUDGMENT.: 

Misra, J.—This is a second appeal 
arising out of a suit for redemption brought 
by the plaintiff-appellant against the de- 
fendant-respondent and certain other per- 
sons. The facts so faras they are material 
for purposes of this appeal are as follows:— 

One Jam Ali executed, on the 17th June 
1865, a usufructuary mortgage for Rs. 50 
in respect of certain lands, situate in village 
Karmulapur, District Bara Banki, in favour 
of one Lodhey, the father of defendants 
Nos. 2 and 3. It was stipulated in the 
deed that the profits of the property mort- 
gaged were to be appropriated by the 
mortgagee in lieu of interest. Subsequently, 
under a deed executed on the 17th January 
1870, the said Jam Ali borrowed a sum of 
Rs. 150 from tbe same Lodhey agreeing to 
pay the said amount by instalments and in 
case the money was not paid at the stipu- 
lated time it was to be paid with interest 
at 2 per cent. per mensem at the time of 
redemption, It was also stipulated in this 
deed that without the payment of thè 
mozey borrowed thereunder the mortgagor 
would not be entitled to redeem the pro- 
perty mortgaged under the deed of 1865, 
The plaintif- appellant, Musammat Raisun- 


nisa, who seeks redemption, is one of the 
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héits of Jam Ali, the original mortgagor, 
being one of his grand-daughters and who 
is admitted for the purposes of‘this litiga- 
tion, by the parties to be the sole heir and 
representative of Jam Ali, the mortgagor. 
The defendant-respondent, Zorawar Sah, is 
also admitted to be the sole representative 
of the mortgagee. 

The contest mainly centred round the 
deed of the 17th January 1870, Its genuine- 
ness was denied by the appellant; it 
was urged on her behalf that the deed, even 
if genuine, did not create any charge on 
the property in suit and she was not liable 
to pay the moneyldue under it. It was 
also contended that the deed being un- 
registered, could not operate as a charge 
on the property mortgaged and that, in 
any case, she was not bound to pay the 
amount of money due under it since the 
claim regarding that amount was barred by 
limitation. The ‘last*plea was not raised 
in éither of the Courts below, but has been 
urged for the first time here, 

The Trial Court, the Munsif of Fatehpur, 
by his decree dated the Ist of September 
1924, decided that the deed of 1870. was 
genuine and that the plaintiff was bound 
to pay the money due under it. He accord- 
ingly decreed the plaintiff's claim for 
redemption directing her to pay the princi- 
pal sum of Rs. 50 due under the deed of 
ie and Rs. 1,878 due under the deed of 

0 t 


The plaintiff appealed against this decree 
othe Court of the Subordinate Judge of 
fara Banki and the learned Subordinate 

Judge by his decree dated the 10th Febru- 
ary 1925 has confirmed the decree of the 
Trial Court and dismissed the plaintiff's 
appeal. 

The plaintiff has again appealed to this 
Court and the contentions raised on her 
behalf are three-fold ; 

. First, that the deed of the 17th January 
1870 cannot be construed ‘asa deed of fur- 
ther ‘charge; 

Sécondly, that even if it be construed asa 
deed ‘of further charge it cannot be opera- 
tive as stich, being unregistered; and 
. Thirdly, that the claim under the said 
deed is barred by limitation. 

"In respect of the first contention reliance 
is placed on behalf of the appellant mainly 
on aTuling of the late Court of the Judicial 
‘Commissioner of Oudh reported in Ram 
Adhin Misra v. Siila Bakhsh Singh (1) in 

' (1) 25 Ind, Cas. 905; 17 O, C, 303. 
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which it was held that because in the body 
of the deed in dispute in that case there - 
was nothing to show that any interest in 
immoveable property was transferred it 
could not be considered as other thana 
simple bond for the payment of the money 
received and that the fact that the exe- 
cutant of the deed covenanted that he 
should not be allowed to redeem the mort- 
gage untilhe had satisfied the deed, did 
not render the deed a deed of mortgage 
or a deed of further charge, and the fact 
that the deed was described as a deed of 
further charge had not the effect of mak- 
ing it such a deed. This was the view 
promulgated by my learned brother, Mr. 
Justice Stuart, who decided that case. 
The viewheld in that case has now tobe - 
accepted with caution in view of a later 
Full Bench decision of the Allahabad High 
Courtin Har Pershad v. Ram Chander (2). 
My learned brother was alsoa member of 
the Bench which decided that case and 
it appears that he has very much modified 
the view that was taken by him inthe 
above Oudh case. It is, howevér, not 
necessary for me to come to a definite deci- 
sion on this matter in this case, since the 
learned Counsel for the respondent did not 
press the contention that the deed was a 
deed of further charge. 

It is also unnecessary to decide whether 
the deed can be considered to be a valid 
deed.in spite of its not having been regis- 
tered, but I may point out that inthe year ` 
1870 no Registration Act was in force in the 
Province of Oudh, the first Registration 
Act introduced in this Province being Act 
VII of 1871. Till the introduction: of the 
said Act registration in this Provinee was 
governed by the registration rules pro- 
mulgated by the Judicial Commissioner of . 
Oudh and under those rules it was not 
compulsory to register deeds like the one 
before us. | 

The main point which has been, argued 
on both sides in this Court is whether the 
deed, considering it to be a simple deed, 
can be enforced against the appellant. I 
have no doubt,in my mind, thatthe plaintiff- 
appellant being one of the heirs and re- 
presentatives of the original mortgagor, 
Jam Ali, cannot escape the liability of the 
payment under the deed in dispute. I 
am supported in this view by decisions of 
the various High Courts as well as by 


(2) 63 Ind. Cas, 750; 44 A. 87; 19 A. L. J. 807; 3 U, 
P. L, R. (A) 139; (1922) A, I, R. (A) 174 (FB), 
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those of the late Court of the Judicial 
Commissioner of Oudh; vide Allu Khan v. 
Roshan Khan (3), Hari "Mahadaji Savarkar 
v. Balambhat Raghunath Khare (4), Gaya 
Prasad v. Rachpal (5) and .Naunidh Lal v. 
Mahadeo Singh (6) and also the Oudh case 
first quoted in the earlier part of this 
judgment. ' 

It also appears tome that there is no 
force in the plea of limitation raised by 
the learned Counsel for’ the appellant. 
Turning to the deed in question I find 
that it provides thatthe money borrowed 
under if was to be paid in instalments 
and that in case the instalments provided 
‘for, were not paid on due dates specified 
therein, the mortgagor was to pay the sum 
due under the deed with interest at the 
time of redemption. It is, therefore, clear 
that the mortgagee was clearly entitled to 
waitfor the money due under this deed 
and is competent to demand it now when 
redemption is being sought for against 


him. Itis not competent tothe appellant’ 


to plead limitation in regard to a claim put 
forward by the defendant-respondent under 
this: deed, because it isa settled rule of 
law that limitation cannot be pleaded 
against a claim made by way of defence. 
If any authority were needed in support of 
the point I would quote a case decided by 
a Bench of the late Court of the Judicial 
Commissioner of Oudh of which my learn- 
ed brother, Mr. Justice Stuart, was a mem- 
ber. It is reportedin Meharban Singh v. 
Raghunath Singh (7). 

Iam of opinion that there is no force in 
this appeal. 

I, therefore, dismiss the appeal with costs. 

Stuart,. ©. J.—Il agree with my learned 
brother as to the order passed in this appeal, 
and add that my views as to the interpreta- 
tion and effect of deeds of this nature will 
be found in my decision in Har Pershad v. 
Ram Chander (2). 
N.H, Appeal dismissed 


(3) 4.4.85; A. W. N. (1885):133; 2 Ind. Dec. (N. s.) 


4, 
(4) 9 B. 233; 5 Ind. Dee. (N. s.) 15 
(5) 70 Ind. Oas 66; 80, LJ 8 ‘4U. P. L. R.(O) 
110; (1923) 4. I. R. (Ò) 2 
65 Ind. Cas. 401; 25 0. 0. 134; 8 O. L. J. 640; 
(192) A. I. R. (0) 58. 
(7) a9 Ind. Cas. 115; 5 O. L. J. 768. 
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RANGOON HIGH COURT. 
SPECIAL First Appear No. 15 or 1925. 
5 June 4, 1925. 
Present:—Mr. Justice Rutledge and 
Mr. Justice Heald. - 
M. S, S. CHETTYAR FIRM—APPELLANTS 
versus 


MA TIN TIN—Responpent. 

Civil Procedure Code (Act V of 1908), 0. XXI,1. 2 
—Agreement not to execute decree—Adjus tment of 
decree—Certification, absence of, effect of. 

An agreement by a decree-holder not to execute the 
decree amounts to an adjustment or satisfaction of the 
decree and unless itis certified in accordance with 
the provisions otr. 2 of O. XXI, C. P. ©., it cannot be 
recognised by the Executing Court as a bar to exeou- 
tion. . 


Appeal against an order of the Small 
Cause Court, Rangoon, in C. E. No, 5166 of 
1924. 

Mr. B. K. Naidu, for the Appellants. 

Mr. U Sein Tun ‘Awng, for the Respond- 
ent, 


JUDGMENT.—In Suit No. 1268 of 
1921 in the Court of Small Causes, Rangoon, 
appellant obtained a decree against re- 
spondent and two others, namely, Po U and 
respondent's husband V. Paul, for Rs. 2,000 
(with interest) alleged to be due on a pro- . 
missory note for Rs. 5,000 executed by Po 
U and Paul, respondent having guaranteed 
payment of ‘that amount, 

Recently appellant applied for execution 
against respondent by attachment and sale 
of certain furniture belonging to her in 
Rangoon. 

Respondent objected to his application 
on the ground that in consideration of her 
paying in full the amount. of the decree 
which appellant had obtained against the 
same defendants in another suit, appellant 
had agreed not to take out execution of the 
decree in the present suit against either her 
or her husband. 

Appellant admitted that the decree in 
the other suit had been satisfied, but he 
said that the money was paid by one Po 
Hman and not by respondent and he denied 
that he entered into any such agreement as 
that alleged or that such agreement if made 
would be effective. 

The learned Judge of the Small Cause 
Court, after hearing the evidence called by 
the parties, held that the agreement was 
proved and dismissed appellant's applica- 
tion for execution. 

Appellant appeals on the grounds that 
the agreement was not proved and that even 
if it was, it could not be recognized by the 
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Court executing the decree because, it had 
not been cartified under O. XXI, r. 2. 

Respondent's learned Advocate replies 
that the agreement did not amount to satis- 
faction or adjustment of the decree and 
that, therefore, there was no bar to its re- 
cognition. 

We have no doubt that such an agree- 
ment would amount to an adjustment or 
satisfaction of the decree as against res- 
‘pondent, and that as it was not certified 
it could not be recognized asa bar to exe- 
cution. 

We, therefore, set aside the lower Court’s 
order dismissing appellant's application 
and direct the Court to deal with: the ap- 
plication according to law. 

Respondent will pay appellant’s costs in 
this Court—Advocate’s fee to be two gold 
‘mohurs. 


Z. K. Application dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Szconp Orvit APPEAL No, 232 or 1925. 
December 2, 1925. í 
Present :—Mr. Findlay, Officiating J.C. 
. GOPAL AND.ANOTHER—PLAINTIFFS— 
APPELLANTS 
versus n 
KRISHNARAO—DEFENDANT— 
| - RBSPONDENT. 
~ Nuisance—Latrine—Test. 

The question as to whether a latrine constitutes a 
-nuisance from the legal point of view, must be judged 
by general standards on the principle enunciated in 
the legal maxim lex non favet votis delicatorum, and 
‘a particular. latrine cannot be such a nuisance if 
latrines of the sort are common all over the city. [p. 
“678, col. 2.] - 

Appeal against a decree of the Addi- 
tional District Judge, Nagpur, dated the 
24th January 1925, in Civil Appeal No. 86 
of 1924. ` 

Mr. M. R. Bobde, for the Appellants. ; 

JUDGMENT.—The facts ofthis case 
are sufficiently clear from the judgments 
of the lower Courts. What has been urged 
on behalf of the appellants is that on. the 
facts proved in this case a legal inference 
of a private nuisance should have been 
drawn, and in this connection I have been 
referred to the decision in Bat Bhicaiji Vi 
Perojshaw Jiwanji (1). I may say .at once 


33 Ind. Cas. 192; 40 B.401; 17: Bom. Li Ri 
046. 


GOPAL V. KRISHNARAO. 
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that the facts of that case are very dis- 
similar from those of the present one. In 
the Bombay case a large set of stables for 
hackney carriages and their horses were put 
up close to the plaintiff's residence. Here, 
on the other hand, we ‘are dealing with a 
crowded portion of Nagpur City, in which 
the provision of a private latrine for most 
of the houses is practically a necessity. The 
previous latrine of Krishnarao was appa- 
rently built to the south of his house, 
whereas the present one is to the west. The 
latrine trap is only some 15 feet from the 
plaintiffs’ door, but, on the other hand, the 
evidence shows that it has been constructed 
on the latest principles and that the trap 
for removing sewage is concealed from any 
one standing .at the plaintiffs’ door by a 
wall, and opens towards the north. 

It is. true that the evidence of Dr. Sen 
shows that he had originally recommended 
the original site for the latrine but the 


‘Building Sub-Committee apparently sanc- 


tioned the present site. I have considered 
the evidence of the 3, expert witnesses and 
it does not seem to me to make out a case 
of aprivate nuisance. One hasa certain 


| amount of sympathy with a person of the 


plaintiffs’ position, but in the present con- 
gested state of Nagpur City it seems to 
me that it would be a serious matter to pre- 
dicate of the present latrine that it con- 
stitutes a private nuisance. So far as one 
can judge from the map, the same pro- 
position might apply .equally well to any 
and every other possible site for the latrine 
opening, as it must do, on to a public road 
for convenience of removal of the sewage 
by the Municipal sweepers. Happily, there- 
fore, it does not seem necessary for me, 
from the legal point of view, to hold that 
the latrine in -question constitutes a nuis- 
ance ofthe kind the plaintiffs àllege. Dr. 
Sen's opinion is that it is not sucha nuis- 
ance, and Dr. Paranjpe (D. W. No. 1) is also 
of the similar opinion.. 


The question of whether a latrine like 
the present constitutes a nuisance from 
the legal point of view, must be judged 
by general standards and,as Stanyon, A. J. 
C., pointed outin Municipal. Committee of- 
Saugor v. Nilkanth (2) “lex non favet votis 
delicatorum.”’ Now, in the present instance 
the facts are that latrines of thesort are 
common allover Nagpur City. They are 
what may be termed an evil necessity. In 


(2) 31 Ind. Oas. 62; 11N. L. R. 132. 
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the congested state of Nagpur City it is 
almost inevitable that such latrines or their 
trap doors may be in close proximity, or 
even in view of dwelling houses, although 
every endeavour is presumably made to 
avoid this. In the present instance any 
site adopted for the latrine would probably 
cause annoyance to the occupant of some 
adjoining house were he as fastidious as the 
plaintiffs, It is further clear that the 
latrine constructedis of an improved type 
and that every effort has been made to 
reduce any nuisance caused thereby. 

In the circumstances I think the lower 
Courts were correct in holding that a private 
nuisance has not been established and the 
appeal is dismissed without notice to the 
respondent. 


_ G.R, D, Appeal dismissed. ' 


OUDH CHIEF COURT. 
BECOND Civic APPBaL No. 268 or 1925. 
“December 7, 1925, 
‘Present:—Mr. Justice Stuart, Chief Judge, 
and Mr. Justice Misra. 

KIDAR NATH—PraintTirrF—APPELLANT 

3 versus 

BHIKHAM SINGH AND OTHERS— 
DEeENDANTS—RESPONDENTS. 

Hindu Law—Joint family—Mortgage—High rate of 
interest—Legal necessity—Burden of proof —Second 
appeal—Diseretion of lower Court—Interference. 

The burden of proving that the rate of interest 
provided for in a mortgage-deed executed by a 
member of a joint Hindu family is justified by legal 
necessity lies on the mortgagee. [p. 680, col. 1.] 

Nawab Nazir Begam v. Rao Raghunath, 50 Ind. Cas. 
434; 41 A. 571; 36 M. L. J. 521; 17 A. L. J. 591; 230, 
W. N. 700; 21 Bom. L. R. 484; 26 M. L. T. 40; 30 O. L. 
J. 86; (1919) M. W. N. 498; 1 U. P. L. R. (P. O) 49; 46 
1. A. 145 (P. C.) and Dargahi v. Rajeshwari Pershad, 
48 Ind. Cas. 753; 21 O. C. 265, referred to. 

No interference is justified in second appeal with a 
discretion exercised by the lower Courts, unless it is 
shown that the discretion was exercised in an un- 
reasonable manner. [p, 680, col. 2.] , 

Second appeal against the judgment 
and decree ofthe District Judge, Hardoi, 
dated the 11th February 1925, confirming 
those of the Sub-Judge, Hardoi, dated 
.the 26th November 1924. 

Mr. Salig Ram, for the Appellant. 

Mr. Motilal Saksena, for Respondents 
Nos. 2 and3. | 

JUDGMENT. 

Misra, J.—This appeal arises out of a 

suit for possession brought by the plaintifi- 
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appellant, Kedar Nath in respect of a 
zemindart share mortgaged to him under 
a mortgage-deed dated 8th June 1909. 
The suit was decided by the Subordinate 
Judge of Hardoi on the 26th of November 
1924, The Subordinate Judge allowed the 
defendants to redeem and decreed the suit 
only in case the defendants did not choose 
to redeem the property. His decree has 
been confirmed by the District Judge -of 
Hardoi by his decree dated the 11th Febru- 
ary 1925, - ‘ 

The mortgage-deed on the basis of which 
possession was claimed by the plaintiff- 
appellant was executed by Bhikham Singh, 
defendant No. 1, and his brother Sumer 
Singh, father of the defendants Nos. 2 and 3, 
for Rs. 326 bearing interest at 12 per cent. 
per annum compoundable yearlyin favour 
of the plaintiff's fathar since deceased. The 
mortgagee was entitled under the terms of 
the mortgage to take possession of the mort- 
gaged property in case that mortgage was 
not redeemed within the period of 3 years 
fixed in the mortgage-deed. Bhikham 
Singh alone executed two deeds of further 
charge each for Rs, 100 one on the 30th 
June, 1914, and the other on the 10th 
November 1917. 

The defendants Nos. 4 to 8 were also made 
parties to the suit as subsequent trans- 
ferees. ; 

The defendant No. 1 Bhikham Singh did 
not contest the plaintiff's claim and defend- 
ants Nos. 2 and 3 claimed redemption in 
the present suit and the plaintiff did not 
dispute their right. The case was tried 
ex parte against defendants Nos. 4 and 5 
while defendants Nos. 6 to 8 expressed 
their willingness to pay allethe money dué 
on the mortgage-deed and the deed of fur-. 
ther charge. The real contesting defend- 
ants in the case were defendants Nos. 2 and’ 
3 who claimed redemption in the case and’ 
contended that the rate of interest provided 
in the mortgage-deed could not be enforced 
as it was not justified by legal necessity. 
On the date the issues were framed in the 
case by the Trial Court the plaintiff's 
Pleader expressly stated before the Court 
that the plaintiff had no objection to allow 
the defendants to redeem the property 
mortgaged in this suit. fs 

The point that remained for decision in 
the case was the rate of interest which the 
defendants should be asked to pay in case 
they chose to redeem the property. The 
learned Subordinate Judge came to the con- 
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tlusion that the rate of interest provided in 
the deed was not justified by legal necessity 
and so reduced it to 12 per cent. per annum 
simple. His decree was confirmed by the 
learned District Judge in appeal. 

In second appeal before us only two 
points are urged on behalf of the appellant; 
the first was to the effect that it was not 
within the jurisdiction of the Courts below 
to pass a decree for redemption in a suitin 
which the appellant claimed ‘possession of 
the property ; the second was tothe effect 
that the rate of interest provided in the 
deed was a fair rate of interest and should 
not have been reduced by the Courts below. 
A subsidiary question regarding the’ costs 
of the suit was also raised which would be 
discussed at the end of our judgment. 

On the first point we are clearly of 
opinion that the contention raised by the 
learned Pleader on behalf of the appellant 
cannot be sustained. We have indicated 
in the earliest portion of our judgment that 
the plaintiff's Pleader expressed willingness 
on behalf of his client to allow the defend- 
ant to, redeem the property and it was in 
these circumstances that the Trial Court 
‘passed a decree for redemption in favour 
of the defendant. In fact of this clear 
attitude taken on behalf of the plaintiff 
appellant we cannot now allow him in 
second appeal to raise the contention that 
the Courts below had no jurisdiction to 
decree redemption in the present suit. We, 

therefore, overrule that contention. 

On the second point the law as laid down 
by. their Lordships of the Privy Council is 
quite clear. .In Nawab Nazir Begum v. Rao 
Raghunath (1), quoted in his judgment by 
the learned District Judge, their Lordships 
of the Privy Council laid it down that it 
was incumbent on those. who supported the 
mortgage made by the manager of a joint 
Hindu family to show not only that there 
was necessity to borrow but it was not 
unreasonable to borrow at such a high rate 
and upon such terms and if it was not 
shown that there was any necessity to 
borrow at the rate and upon such terms 
as Contained in the mortgage deed that rate 
and those terms cannot stand. Itis, there- 
fore, clear that the burden of proving that 
the rate of interest provided for in the deed 
was justified by legal necessity lay on the 


0 50 Ind. Cas. 434; 41A. 571; 36 M. L. J. 521; 17 

Av}. 1.591; 23 0. W.N, 700; 21 Bom. L. R. 484: 26 
M. L. T. 40; 30 ©. L. J. 86; (1919) M. W. N. 498; TU. 
P. L. R. (P. C) 49; 461, A. 145 (P. C.) 
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plaintiff. There was no evidence given by 
him in proof of such necessity. The only 
evidence to which our attention was drawn 
by the learned Pleader on behalf of the 
plaintifi-appellant was that in a previous 
deed of mortgage executed by the grand- 
father of Bhikham Singh the same rate of 
interest was provided for as in the deed in 
suit and that the said deed formed part .of 
the consideration of the deed in question 
in the present suit. We, however, do not 
consider that that could be considered as 
the evidence of the legal necessity regard- 
ing the rate of interest provided’ for in the 
deed in suit. There may be necessity for 
contracting a loan ata particular rate of 
interest and at a certain time and yet there 
may be no necessity for contracting a loan 
at the same rate at some other time sub- 
sequently, We, therefore, hold that the 
plaintiff-appellant failed to establish that 
the rate of interest stipulated in the mort- 
gage-deed in suit was justified by legal 
necessity. Both the Courts below have ex- 
ercised their discretion by reducing the 
interest from 12 per cent. per annum com- 
poundable half yearly to 12 per cent. per 
annum simple and no argument has been 
addressed tous to justify us in holding 
that the discretion was exercised wrongly 
er inan unreasonable manner. Unless it 
can be shown that the discretion exercised 
by the Courts below was exercised in an 
unreasonable manner no case will have 
been made out for interference by us, in 
appeal [vide Dargahi v. Rajeshwari Pershad 
9 


“We, therefore, maintain the decision of 
the Courts below on the point of legal 
necessity as well. 


Regarding the question of costs it was 
urged before us that the Courts below while 
allowing the defendants to redeem the pro- 
perty should have ordered them to pay costs 
of the suit as well, declaring them to be a 
charge on the property to be redeemed. The 
Trial Court ordered that the plaintifi’s costs 
in either.case should be paid by the defend- 
ants Nos. 1 to3. The defendants Nos. 4 to 8 
who are subsequent transferees were not 
ordered to pay costs of the suit. We find 
that no separate costs were incurred by the 
plaintiff owing to the defendants- Nos. 4 to` 
8 having been impleaded in the case, The 
trial against them was ex parte and no 
case has been made out for allowing ‘costs 


(2) 48 Ind. Cas, 753; 210, C. 265, 
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` tothe plaintiff against those defendants. 
We also find that the question of costs, in 
the form in which it has been raised before 
ùs, was not raised before, the learned Dis- 
trict Judge in appeal. We, therefore, reject 
this contention relating to costs in second 
appeal. 

The appeal, therefore, fails and we dismiss 
it with costs. 

Stuart,‘C. J.—I-concur. 

N. H. Appeal:dismissed., 


PRIVY COUNCIL. 
APPBAL From THE CaLourra Hiesa Covert. 
` June 19, 1925. 

Present :—Lord Shaw, Lord Carson, 
Sir John Edge and Mr. Ameer Ali. 
Raja BHUPENDRA NARAYAN SINGH 
BAHADUR— APPELLANT 
versus 
MADAR BAKHSH SHEIKH, since 


DECEASED, AND OTHEKS——RESPON DENTS, 
Bengal Patni Taluks Regulation (VIII of 1819), ss. 8, 
10—Patni sale—Notice, service of—Failure to cumply 
with requirements of sections—Sale, validity of. 
Failure to comply strictly with the requirements 
of ss. 8 and 10 of the Bengal Patni Taluks Regula- 
tion is fatal to the validity of a patni sale. 


Appeal from a decree and judgment of 
the’ Calcutta High Court, affirming that 
of the Court of the District Judge, Birbhum, 

Sir Lowndes, K. C. and Mr. B. Dube, for the 


Appellant. 
Mr. E. B. Raikes, for the Respondent. 


JUDGMENT. 

Lord Shaw .—Their Lordships have 
heard the argument of Sir George Lowndes 
in this case. He has traversed ground 
which has been for many years familiar in 
Bengal. The only question in the case is 
whether ss. 8 and 10 of the Regulations re- 
ferred to were complied with. 

The only point that now remains on the 
appeal is, there having been no’ general 
notice put up as the Act requires, whether 
the objection under s. 10 of the Regulations 
is not instantly fatal to the present appel- 
-lants case. Their Lordships, having heard 

- the argument, think that nothing has been 
pleaded which would induce them to vary 
the opinion which has been delivered by 
the Courts below. In their Lordships’ opin- 
jon the appeal accordingly ought to be 
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dismssed and they will humbly advise His 
Majesty accordingly. 
Z.K. Appeal dismissed. 
Solicitors for the Appellant:—Messrs. 
W. W, Box & Co. ; 
Solicitor for the Respondent:—Mr. E. 
Mackie, 


“ OUDH CHIEF COURT. 
Srconp CIVIL APPEAL No. 322 or 1925, 
December 14, 1925. 
Present:—Mr. Justice Ashworth. and 
Mr. Justice Misra. 
CHANDRIKA PRASAD son oF 
JAGANNATH—Dsrenpant—APPELLANT 

© versus ; 
NAZIR HUSAIN ap ANOTHER—DEFEND- 
ANTS-— RESPONDENTS. 

Hindu Law—Joint family—Charge, deed of— 
Excessive interesi—Admission of propriety of in- 
terest. 

A co-parcener ofa Hindu joint family cannot be 
allowed to impugn the rate of interest in any deed to 
which he himself is a party, or where by his state- 
ments or conduct, he must be deemed to have ad- . 
mitted the propriety of the rate. [p. 682, col. 1] 

Where a co-parcener executesa deed of further 
charge, in which he recites earlier deeds of further 
charge executed by other co-parceners, he should be 
inferred to have admitted their validity in every 
respect, and cannot be allowed subsequently to set up 
that the earlier deeds were for an excessive rate of 
interest. [ibid.] h i 

Appeal against the judgmentand decree 
of the Second Additional Sub-Judge, Luck- 
now, dated the 27th February 1925, confirm- 
ing those of the Munsif, District Lucknow, 
dated the 23rd September 1924, 

Messrs. Ganga Dayal and Murari Lal, for 
the Appellant. 

Mr. Bishehswar Dayal Srivastava, for 
Respondent No. 1. 

JUDGMENT .—This appeal arises out 
of a suit brought bythe transferee of the . 
interest of two mortgagors. The deed in 
question was dated the Ist of March 1909 
and was a usufructuary mortgage for Rs, 800 


` re-payable in 12 years, It is not now in dis- 


pute that by four subsequent mortgages set 
forth in the judgment of the lower Appellate 
Gourt, the principal sum secured by the 
mortgage-deed was increased by Rs. 510 to- 
gether with interest. It is, however, a ques- 
tion to be decided in this appeal whether 
the lower Courts were right in reducing the 
rate of interest secured by these four deedg 
of furthercharge. The second point is whe- 
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ther under the terms of the parent deed, 
the mortgagors were liable for a sum in 
respect of a certain area which had remain- 
edin their possession. The third point is 
whether the lower Courts should have 
awarded interest from the date up to which 
ita decree directed payment to be made to 
the date of actual realization of payment. 
The last point is whether the lower Courts 
were right in refusing to award the costs to 
the mortgagee. i f 

As to the first question Exs. A2 and A3 
are -deeds of further charge executed by 
Subh Karan Singh, the elder mortgagor, 
on his own behalf and on behalf of his 
brother, Naurang Singh, who was then 
a minor. The rate of interest might have 
been challenged by Naurang Singh. So 
far from doing so we find that Exs. A4 and 
A5 which are by Naurang Singh on behalf 
of himself and his brother Subh Karan 
Singh (who was at the time in Jail) recite 
the fact of the execution of the deeds Exs. 
A2 and A3 and profess to be further charges 
in addition to the charges created by those 
first two deeds. We are of opinion that 
where a co-parcener executes a deed of 
further charge in which he recites earliest 
deeds of further charges by which act we 
hold that he should be inferred to haye 
admitted their validity in every respect he 
cannot be allowed subsequently to set up 
that the earlier deeds were for an excessive 
rate of interest. Apart from this, it may be 
stated that the rate ofinterest in all the four 
deeds was the same. Neither brother could, 
therefore, have been allowed to contend that 
what he himself thought a proper rate was 
not a proper rate for his brother to fix. The 
transferees of the brother can be in no better 
position than the brother. ‘The lower Appel- 
late Court appears to us to have gone wrong: 
in ignoring the fact that the execution of 
these deeds of further charge at the same 
rate precludes a case being setup by the 
mortgagors that the rate was excessive. The 
decisions quoted by the lower Appellate 
Court refer, we understand, to cases where a 


co-parcener who isnot a party to a deed ' 


by another co-parcener, would resist the rate 
agreed to by that other co-parcener as being 
unnecessary. They are no authority for 
allowing the rate of interest in any deed to 
be impugned by a co-parcener who was 
himself a party to that deed or must be. 
deemed by his statements or conduct to have. 
admitted the propriety of the rate. 

As to the second point, whether the mort- 
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gagors were liable for use and occupation, 
of the land reserved for their possession, 
the deed of mortgage of the lst March 1909 
contains no provision for the mortgagors 
retaining possession of any land. It con- 
tains a provision that before redemption all 
claims against the mortgagors in favour of 
the mortgagee must be settled, but there is 
no evidence in this case to show what were 
the terms on which possession of this smal] 
area was retained by the mortgagor. The 
possession must have been retained with the 
assent of the mortgagee, but we cannot 
infer that any rent was payable, or, if so, 
what rentis payable. We, therefore, hold 
that noclaim in respect of this land has 
been madeoutagainst themortgagorsand the 
lower Courts were right in refusing to debit 
the mortgagor with any sum on this account, 

The third point raised is whether future 
interest should be allowed from the date on 
which by the decree of the lower Courts the 
mortgage-money was to be re-paid and the 
date of actual realization thereof. We find 
nothing in O. XXXIV, r. 7, or in the prescrib- 
ed form for a preliminary Cecree (given as 
No. 5 of Appendix D of the C. P. C. ) that 
empowers a Court to award such interest. 
The appellant's learned Pleader, however, in 
the course of his arguments abandoned con- 
test on the matter, and so without deciding 
the question from a legal point of view we 
reject this point taken in the grounds of 
appeal. 

The last point to be decided is whether 
the lower Courts should have awarded the 
appellant mortgagee his costs. In the first 
appeal the appellant failed to raise a ques- 
tion of his costs in the first Court and he 
cannot, therefore, be allowed to claim them 
in second appeal. Asto hiscosts in the lower 
Appellate Court and in this Court, we think 
that he should get them in proportion to 
his success, there being given no reason by 
the lower Appellate Court for withholding 
them. 

We note that the decree of the first Court 
does not agree with its judgment. The’ 
decree should have been one providing, in 
default of payment of the sum decreed on 
the date fixed, for the property being sold 
inasmuch as the mortgage was a usufructu-- 
ary ope. This was ordered in the judgment. 
By some mistake the decree-writer has 
framed a decree directing that the plaintiff 
should be debarred from the right to 
redeem. - 

Accordingly we allow this appeal in part 
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with costs to the appellant in both the lower 
Appellate Court and this Court in propor- 
tion to his success in this appeal. THe 
plaintiff-réspondent will also get his costs 
in the lower Appellate Court and in this 
Court in proportion to his success here. 
The order passed by the first Court as to 
` costs will, however, stand. We extend the 
time for payment to six months from to 
day and direct the office to prepare now a 
decree under O. XXXIV, r. 7, according to 
this judgment providing for redemption of 
the property by payment within the said 
time of the money due, and for sale thereof, 
in default, 


N. H; Appeal partly accepted. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT, 

Crvin Reviston No. 178 or 1925. 
October 27, 1925. 
Present:—Mr. Hallifax, A. J. C. 
INDAL AND oTHERS— APPLICANTS 

A VETSUS 
__ DEBI AND ANOTHER—NON-APPLICANTS. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, cl. (8)—Transfer of Property Act (IV of 
1882), s. 105—Easements Act (V of 1882), s. 50--- 
Allowing cattle to pass through field on payment— 
License or lease—Suit for recovery of amount—Small 
Cause Court, jurisdiction of. 

An agreement by a person to pay a certain quantity 
of. grain every year tothe cultivator ofa field, on 
account of the damage to be sustained by him owing 
to the cattle of the former passing over a strip of land 
in his field, is not a license but a lease, as it creates 
a right in such person, which could be exercised by 
his transferees or his servants and could not be revok- 
ed by the grantor. [p. 683, col. 2.] A 

A suit for recovery of value of such grain is, there- 
fore, a suit for the rent of afield and is not triable 
by a Small Cause Court. [ibid] | 

Application for revision of an order of 
the Small Cause Court Judge, Dhamtari, 
dated the 27th March 1925, passed in C.S. 
No. 48 of 1925. 

Mr. M. Y. Sharif, for the Applicants. 

Mr. P. C. Dutt, for the Non-Applicants. 


JUDGMENT.—It is alleged in the 
plaint that all the eight defendants agreed 
in December 1922 that they would pay the 
plaintiff a certain quantity of urad on the 
3rd of March every year on account of the 
damage to be sustained by him by his 
allowing them to take their cattle or carts 
over a strip of land one chain long and 
half a chain wide in one of his fields and 
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another strip six chains long and twenty 
links wide in the next field, which also 
belongs to him. In answer to the objec- 
tion that the suit was for rent and was not 
triable by a Small Cause Court the plaintiff's 
Pleader re-stated the case in these words. 
“The defendants are given a license to pass 
over the plaintiff's land. The claim is for 
license fee and not for rent. The suit is 
triable inthis Court. The agreement was 
to pay 24 khandies urad every year so 
long as the defendants took their cattle 
through the plaintiff's land. During the 
last 3 years in suit the defendants have 
peat taking the cattle through plaintiff's 
and.” 

The agreement alleged satisfies the 
definition of a lease in s. 105 of the Transfer 
of Property Actand the payment alleged 
to have been promistd that of rent in the 
same section. The definition ofa license 
in s.52 of the Easements Act is a negative 
definition, and it is at times difficult to 
distinguish between a license and a lease 
or aneasement. But this particular agree- 
ment created a right in the defendants 
which could be exercised by their trans- 
ferees or their servants or agents and could 
not be: revoked by the grantor. It isap- 
parent then from ss 56, 59 and 60 of the 
Easements Act that it cannot be a license. 
There is no suggestion that itis an ease- 
ment. It must, therefore, be held to be 
lease, and the payment claimed is rent. . 

This stage of the caseis slightly com- 
plicated by the fact that the eighth defend- 
ant Bhangi admitted the claim in the 
lower Court and that both he and the 
plaintiff Debi were represented by thesame 
Counsel in this Court, a matter of which 
the learned Counsel himself was unaware 
till it was brought to his notice. He was 
asked to state the case for each of his 
clients separately, on the supposition that 
the decree against the applicants would be 
set aside for want of jurisdiction in the 
lower Court, and after consulting them 
urged on behalf of the plaintiff Debi that 
the whole decree ought to stand against 
Bhangi, and on behalfof Bhangi that he 
ought to be ordered to pay only one-eighth 
of the amount claimed, as he never meant 
to admit his liability for more than that, 
The positior is ridiculous, and the whole 
decree must beset aside. If Bhangi de-’ 
sires to avoid further proceedings, he can 
easily do so by paying the share of the, 
amount ‘claimed which he admits is due by 
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him, and the suit can go on against the 
remaining defendants for the rest. 

The decree of the lower Court is set 
aside and it is ordered that the plaint shall 
be returned to the plaintiff for presentation 
in a Court having jurisdiction to try his 
suit. All the costs herétofore incurred by 
the applicants in both Courts will be paid 
by the plaintiff. The defendant Bhangi 
will pay his own costs. The Pleader’s fee 
allowed in the lower Court is the grotesque 
sum of ten pies less than tworupees. In 
this Court it will be twenty five rupees. 

G. R. D, Decree set aside, 


PATNA HIGH COURT. 
Civit APPRAL Wo. 38 or 1923. 
“July 24, 1925. 
Present :—Mr. Justice Ross. _ 
BALARAM MANJHI AND OTHERS— 
PERTOT ee 
VETSUS 
JAGANNATH MANJHI AND OTHERS— 
DEFENDANTS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 115, 151, 
0. XLI, r. 28—Remand, order of, affecting decision 
of whole suit—Appeal, whether lies—Revision—Error 
of law—Partition, suit for—Property omitted by over- 
sight—Procedure. 

An orderof remand which is not confined to a 
preliminary point but affects the decision of the 
whole suit, must be deemed to have been made in the 
exercise of the inherent powers of the Court and is 
not open to appeal. [p. 684, col. 2.] 

An error of law dees not affect the jurisdiction of 
the Court and does not furnish a ground for inter- 
ference in revision. [p. 683, col. 1.] 

Where in a partition suit one of the properties 
which ought to be partitioned is, by oversight or for 
any other. reason, left unpartitioned, it is open to the 
parties to draw the attention of the Oourt to the omis- 
sion and to get a direction from it in the matter. [ibid] 


Appeal from a decree of. the Sub-Judge, 
- Parulia, dated the 30th November 1922, 
oe that of the Munsif, Raghunath- 


i PME Achalendra Nath Das, for the Appel- 
ants. 

Mr. Subal Chandra Masvnady for the 
Respondents. 

JUDGMENT.—This is an appeal 
against an order of the Additional Sub- 
ordinate Judge of Paralia reversing a deci- 
sion of the Munsif of Raghunathpur and 
remanding :a partition suit for allotment of 
hasil land and began according to the 
principles laid down in the jade ment, 


BALARAM MANJHI V. JAGANNATH MANJHI, 


[92 I. 0. 1926] 


A preliminary objection is taken on 
behalf of the respondents that this is not 
a remand under O. XLI, r. 23 nor under 
r. "235: it is remand under the inherent 
power of the Court and no appeal lies: 
Raghunandan Singhv, Jadunandan Singh | 
(1). On behalf of the appellants it is.con- 
tended that the order is a remand under 
O. XLI, r. 23. It seems to me plain that 
this is not.a case of a suit being disposed 
of upon a preliminary point. The orderof 
remand goes on to the whole principle on, 
which the partition is to be made and 
there is no question of any preliminary 
point ; it affects the whole decision of ‘the 
whole suit. The remand must, therefore, be 
taken to have been made under the in- 
herent powers and no appeal lies. 


I amthen asked by the appellants to 


` treat, the appeal as an application in revi- 


sion. The question then arises as to whether 
there is any point of jurisdiction. The 
contention on behalf of the appellants is 
that the parties having agreed to the- allot- 
ment as made by the Commissioner; the 
Subordinate Judge had no jurisdiction to 
alter ; and, secondly, that the Subordinate 
Judge had no jurisdiction to lay down a 
principle of partition which is against the 
settled law. Reference was made: to a pass- 
age in the Commissioner's report where 
he says: “ Both the parties requested me 
to divide that chak according to their re- 
spective shares keeping them in possession: 
of their lands as far as practicable and ac- 
cordingly I divide the chak keeping the 
partiesin possession of their lands as far 
as possible.” Evidently the partition made 
by the Commissioner did not meet the wishes 
of the parties because it was objected ‘to 
when the. report came before the Munsif. 
The objection of the defendant was that as 
he had reclaimed more of the danga land he 
ought to be left in possession of it. It 
cannot be, therefore, said, with any show 
of reason, that the allotment made by the 
Commissioner was agreed to by the parties. 
All thatthe parties agreed to was that they. 
should be left in possession as far as pos- 
sible, but from the manner in wh'eh this 
agreement was applied in practice there is 
no reason to suppose that the parties agre- 
ed tothe allotment because in fact objec- 
tion was taken to the partition actually 
made. 


(2) 43 Ind, Cas, 959; 3 P, L. J. 253; 4 P, L, W. 449, 


[bè I. 0. 1926] 


With regard to the principle of law, re- 
ference was made on behalf of the appel- 
lants to the decision of the Judicial Com- 
mittee in Midnapur Zamindary Co. v. 
Naresh Narayan Roy (2) where it was laid 
down that if a co-sharer purchases any jote 
right in the lands held in common by the 
co-sharers such a purchase will be held to 
have been a purchase for the benefit of all 
the co-sharers, and it is contended that the 
view that the Munsif took was right, name- 
ly, that if the defendant expended money, 
on reclaiming the danga land which was 
held in common tenancy, he did so at his 
own risk and that the reclamation would 


be for the benefit of the joint property.. 


On the other hand there is a decision re- 
ported as Kallian Banerji v, Modhusudun 
Banerji (3) where, in precisely similar 
circumstances to the present, the principle 
adopted by the learned Subordinate Judge 
was laid down by the Calcutta High Court. 
In any case if the learned Subordinate 
Judge was in error in this part of his judg- 
ment it is merely an error of law and does 
not affect his jurisdiction. 

It was further contended that he had 
acted without jurisdiction in directing a 
partition of the Bagan because the Bagan 
was not partitioned by the Commissioner 
and no objection was taken on this score 
_ before the Munsif. It seems true that this 
objection‘was not taken before the Munsif; 
but the partition was to be a partition of 
the whole property and, if by oversight or 
for any other reason one of the properties 
was left unpartitioned I think that it was 
open tothe parties to draw the attention 
of the learned Subordinate Judge to the 
omission and to get a direction from him 
in the matter. 

In my opinion this appeal- as a second 
appeal does not lie and must be dismissed 
with costs | nor can it succeed as an applica- 
‘tion in revision. 

ZK Appeal dismissed. 

(2) 80 Ind. Cas. 827; (1924) A. L R. (A) lid; 51 C. 
631; 51 I. A. 293; 47 M. L. J. 23; 26 Bom. L. R. 651; 
85 M. L. T. 169; 23 A. L. J. 76; 29 C. W. N. 34; 20 
L. W. 770; (1924) M. W. N. 723; L. R. 5 A. (P. C) 137; 
3 Pat. L. R. 193; 6 P. L. T. 750 (P. C.). 

(3) 80, L. R. 259. < 
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OUDH CHIEF COURT. 
Seconp Civin APPEAL No. 331 or 1924. 
November 23, 1925. 
Present:—Mr. Justice Misra. 

Lala MAHADEO PRASHAD AND oTHERE— 
PLAINTIFFS—A PPELLANTS 
Versus 
RAM PHAL—Derenpant—RESPONDENT. 


Adverse possession—Co-sharers—Ouster. 

In the case of co-owners the possession of one co- 
owner is in law the possession of the other co-owners 
as well, and itis not possible for one co-owner to 
put an end to that possession by any secret intention 
in his mind. Nothing short of ouster or something 
equivalent to ouster can bring about that result. [p. 
686, col. 2.] , 

The fact that a co-sharer has been in exclusive 
possession of the joint house and has been making 
Pi to it, is not enough to constitute ouster. [p. 687, 
col. 1. ` 

A co-sharer hasa right to repair the whole of the 
house, and, ifhe does so, his act, cannot be considered 


,to be an act of such an hostile’ character that it may 


be considered as equivalené to a denial on his. part of 
the title of the other co-owner or co-owners. [ibid.] 


Second appeal against a decree of the 
Subordinate Judge, Fyzabad, dated the 
30th April 1924, setting aside that of the 
aaa ‘Fyzabad, dated the 9th October 
1923. . 

Mr. Naimullah, for the Appellants. 

Mr. Wasim, for the Respondent. 


JUDGMENT.—This is a second appeal 
arising outof asuit brought by the plaintiffs- 
appellants for possession by partition 
of a half share in a house situated 
in ‘Mohalla Rakabganj, Fyzabad. The 
plaintiffs alleged that Sheo Ghulam, their 
predecessor-in-interest, purchased the half 
share in the house in dispute at an auction- 
sale in the year 1904, that they had obtained 
possession through Court and had been in 
possession of their half share since then. 
They now wanted their share to be parti- 
tioned. The defendants admitted the pur- 
chase made by Sheo Ghulam but pleaded 
that he never obtained possession over the 
share purchased by him and that they 
had throughout remained in possession of 
the said half share and thus had acquired 
title to it by adverse possession. They 
also pleaded that they had spent Rs. .475 
in rebuilding the house and in case the 
plaintiffs be held entitled to-a decree for 
possession of their share they should bemade 
liable to pay half of this amount. 

The Trial Court, the Munsif of Fyzabad, 
found that Sheo Ghulam had obtained 
possession of the share purchased by him 
through Oourt and had also succeeded in 
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obtaining ‘actual possession thereof. He, 
however, found that it was not established 
that the plaintiffs had remained in continu- 
ous possession of their share but that could 
not affect their title inasmuch as the pos- 

-session of the defendants was that of co- 
owners and as such could not be considered 
to be adverse to the plaintiffs. He, therefore, 
overruled the plea of adverse possession and 
gave the plaintiffs a decree for possession 

“by partition of their half share in the house. 
He, however, decreed possession subject to 
the payment of Rs. 194-0-7} on account 
of their half share out of Rs. 388-1-3 which 
sum he heldas proved to have been spent 
by the defendants on repairsand the new 
construction of the house in dispute. 

On appeal the learned Subordinate Judge 
of Fyzabad came to. a different conclusion. 
He held that the plaintiffs were neverin 
actual possession of the share purchased 
by their predecessowin-title Sheo Ghulam 
and thus the defendants had obtained title 
.to their half share by adverse possession. 
He consequently allowed the appealand dis- 
missed the suit of the plaintiffs. 

In second appeal it is contended before 
me that the decision of the learned Sub- 
ordinate Judge on the question of adverse 
possession is wrong. It is contended on 
behalf of the plaintiffs that it having been 
-established that Sheo Ghulam took posses- 
-sion of the property through Court and 
that he had remained for sometime in 
actual possession over half the share pur- 
chased by him the finding as to adverse 
possession could not be sustained. In sup- 
port of this contention the learned Counsel 
for the appellants relied on Corea v. Ap- 
puhamy (1), Ahmad Raza Khan v. Ram Lal 
a and Nadir Singh v. Anpurna Kunwar 

On behalf of the respondents it is contend- 
ed that under the circumstances established 
5 ka case raa an of the defend- 

nts over the half share purchased b 
Sheo Ghulam, the Pedee interent 
of.the plaintifis-appellants, had been estab- 
‘lished and reliance is placed on a deci- 
pan o e ree High Court in Loke- 
‘nath Singh v, Dhwakeshwar 4 
Bech a Prasad Narayan 
San (1912) A.C, 230; 81 L. J. P.O. 151; 105 L. T. 


(2) 26 Ind. Cas. 922; 13 A. L. J. 204; 37 A. 203. 
42 56 Ind. Cas. 759; 7 O. L. J. 282; 2 U. P. L. R. (0) 


a Ind.. Cas. 465; 21 O. L. J. 253; 20 0. W.N. 


« 
1. 
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I bave taken time to consider my judg- 


‘ment. After considering the rulings cited 


on both sides I have come to the conclusion 
that this appeal must succeed and the 
plaintifis-appellants should be given a 
decree for possession of the half share in 
thehouse in dispute claimed by them. It 
isnow well settled by numerous authori- 
ties that in the case of co-owners the pos- 
session of one co-owner is in law the posses- 
sion of the other co-owners as well, and 
that itis not possible for one co-owner to 
put an end to that possession by any secret 
intention in his mind. Nothing short of 
ouster or something equivalent to ouster 
can bring about that result. It was urged 


‘on behalf of the respondents that circum- 


stances in this case established adverse 
possession and in this connection reference 
was made tothe judgment of Mookerjee, 
J.,inthe Calcutta case quoted above. In 
order to understand that the case actually 
decides, I will quote the following passage 
from the said judgment pages 257* and 258": 
“Every co-tenant has the right to enter 
into and occupy the common property and 
every part thereof, provided that in so 
‘doing he does not exclude his fellow-tenants 
or otherwise deny to them some right to 
which they are entitled as co-tenants ; and 
they, on their part, may safely assume, until 
something occurs of which they must take 
notice and which indicates the contrary, 
that the possession taken and held by him is 
held as a co-tenant, and is in law the posses- 
sion ofall the co-tenants, and not adverse 
toany ofthem. It cannot be questioned, 
however, that one co-tenant may oust the 
others and set up an exclusive right, of 
ownership in himself; and an open, notori- 
ous, and hostile possession of this character 
for the statutory period will ripen into 
title as against the co-tenants who were 
ousted. Thus, although, asa general rule, 
the possession of one co-tenant is not deem- 
ed adverse to the other co-tenants the 
existence ofthe relation of co-tenancy does 
not preclude one co-tenant from establish- 
ing an adverse possession in fact as against 
the other co-tenants; and though the co- 
tenant enters in the first instance withouf 
claiming adversely, his possession afterwards 
may become adverse. In order to render 
the possession of one co-tenant adverse - 
to the others, not only must the occupancy 
be under an exclusive claim of ownership, 
in denial of the rights of the other co-ten- 
*Pages of 21 C. L. J —[Hd.] 
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ants, but such occupancy must have been 
made known to the other co-tenants, either 
by express notice or by such open and 
notorious acts as must have brought home 
to the other co-tenants knowledge of the 
denial of their rights. The same principle is 
involved in the familiar statement that to en- 
able one of several cotenants to acquire title 
by adverse possession as against the others, 
his possession must be of such an’ actual, 
‘open, notorious, exclusive, and hostile cha- 
racter as to amount to an ouster of the 
other co-tenants, that is, must have been 
such as to render him liable to an action 
of ejectment at the suit of the co-tenants.” 

E have, therefore, to decide in this case 
as to whether the possession of the defend- 
ants-respondents over the half share pur- 
‘chased by the predecessor-in-title of the 
‘appellants has been of such an open, 
notorious, exclusive and hostile character 
as to amount to an ouster of the plaintiffs. 
Thus only facts which have been establish- 
‘ed in this case are that the defendants have 
‘been in actual possession of the house 
‘that they have been alone making repairs 
init and that a short time before the in- 
stitution of the suit when certain portions 
of the house fell down they built them 
afresh. In my opinion the acts enumerated 
above do not constitute act of adverse 
possession on the part of the defendants of 


a nature and for a period so as to extingu-. 


‘ish the rights of the plaintiffs-appellants. 
Ifthe defendants merely remained in occu- 
‘pation of the whole house and went on 
‘repairing it, that cannot be considered to 
be an action on their part which may be 
‘considered as tantamount to a denial of the 
-title of the plaintiffs-appellants. A co-sharer 
has aright to repair the whole of the 
‘house, and, if he doesso, his act cannot 
be considered to be an act of such an 
hostile character that it may be considered 
as equivalent to a denial on his part of the 
“title of the other co-owner or co-owners, As 
to the new construction it is alleged that it 
was made only a short time before the 
institution of the suit. I am, therefore, of 
opinion that according tothe rule of law 
laid down in the above noted Calcutta 
-case relied upon by the respondents ad- 
verse possession on their behalf has not 
been established. 

The learned Counsel for the plaintifis- 
appellants has not denied his cliens’ liabil- 
ity to pay the amount decreed by the 
Trial Court as payable by them to the 
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defendants in respect of their half share 
in the money spent by them on “account of 
repairs and fresh construction. 

1 accordingly allow the appeal set aside 
the decree of the learned Subordinate J udge 
and restore that of the learned Munsif with 
costs in this and the lower Courts. 


N. H. Appeal allowed. 


» 
2 


f MADRAS HIGH COURT. 
ÅPPEAL AGAINST APPELLATE ORDER No. 111 
oF 1924. ©., < 
August 20, 1925. 

Present :—Mr. Justice Jackson. 
SUGGUSETTY SUBBAYYA—PETITIONER 
—~APPELLANT. 
versus 
IRUGULAPATI GANGAYYA—Counrsr- 
aes Pati T/0NER—Rusponpunt. A Sk 
Wvidence Act of 1872 5 —Limitati 
Act (IX of 1908), s. Hehe co WA 


Payment towards interest—Denial — Pre- 
sumption—Extension of limitation, agan 
Ordinarily one does not split up the principal and in- 
terest ina decree, and, where a judgment-debtor makes 
a payment towards the decree it is a fair presump- 
tion to make that the payment was made towards 
both pono E for purposes of s. 20 of 
e Limitation Act. Each ca 4 : 
ia e ou pie facts. . PE ORETTE = "8 
Mohammad Abdullah Khan v. «Bank Instalm. t 
Company Ltd., 2 Ind. Cas. 379; 31 A. 495: É 
611, distinguished. we ith ere 
ere a judgment-debtor, who has pa 
ment towards the decree, denies the fick atthe zA 
ment LE mey te hoon it was his knowledge 
at he paid off principal and inter hi 
hiat h pte on D pal and interest which drove 
Appeal against an order of the Co 
a der . urt of 
the Additional Subordinate Judge, Bez- 
wada, in A.S. No. 34 of 1924, preferréd 
against an order of the Court of the Dis- 
trict Munsif, Nuzvid at Bezwada, in O. 9 
No. 60 of 1916, of the file of the Court of the 
District Munsif, Bezwada. 
Mr. Ch. Raghava Rao, for the Appellant. 
ie P. Satyanarayana, for the ‘Respond- 
ent. ; 
JUDGMENT .—The only question rais- 
ed in this-appeal is really one of fact whe- 
ther the payment on which the respondent 
relies to save limitation was made on ac- 
count of interest. The best evidence in 
such amatteris the evidence of the payer 
himself and if he had gone into the box 
and explained how he came to pay the Rs, 25 
X , 


for principal only, the task of judging 
' ? 
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this question might have been considerably 
lightened. Unfortunately, he chose to deny 
payment altogether which the lower Appel- 
late Court finds to be untrue. It is then 
driven to presumptions and presumes from 
the evidence of the decree-holder’s clerk 
that the money was paid towards the dec- 
ree, and that that includes principal and 
interest. I think that is a fair presump- 
tion, because ordinarily one does not split 
up the principal and interest in a decree. 
Another presumption was open to the 
learned Subordinate Judge, that if peti- 
tioner lied, he had something to conceal; 
-and possibly, it was his knowledge that he 
paid for principal and interest when he 
paid towards the decree which drove him 
to falsehood. Each case must be decided 
on its own facts; and merely because a 
presumption has been unfounded in one 
case, as that which ig, discussed in Moham- 
mad Abdullah Khan v. Bank Instalment 
Company Ltd, (1), it does not follow that 
a presumption may not be made in another 
case. In the Allahabad case, the Judges 
say that the presumption will not enable 
them to hold that the payment was made for 
interest ;- not, that in all cases it is invalid. 
The appeal is dismissed: with costs. 
V. N. V. 
N. E. Appeal dismissed., 

(1) 2 Ind, Cas, 379; 31 A. 495; 6 A. L. J. 611, 





RANGOON HIGH COURT. 
Sxconp CIVIL APPEAL No. 298 or 1924. 
June 5, 1925. 

Present:—Mr. Justice Das. 
MAUNG HAN AND ANOTHER—APPELLANTS 

. VETSUS 
KO OH—Derenpant No. 3—RESPONDENT. 
Transfer of Property Act (IV of 1882), s. 100— 
Landlord and tenant-—Lien for rent over produce— 
Mortgage of-crops—Mortgagee taking with notice, effect 
0 


A person who accepts a mortgage over standing 
crops from a tenant with notice that the landlord, has 
a lien over the crops for the payment of rent, takes 
subject to such lien. 

It isthe usual practice in Burma for landlords to 
have a lien over the paddy. reaped by the tenants 
over their lands. : 

Second appeal against a decree of the 
District Court, Bassein, in Civil Appeal 
No. 18 of 1924. 

Mr. Ba Thein, for the Appellants. 

Mr. Leong, for the Respondent. 

JUDGMENT.—The appellant in this 
case rented out to the first and second 
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defendants a piece of land at a rental of 260 
baskets of paddy, the condition being that 
their rental should be a first charge on the 
produce of the land. .This agreement was 
subsequently embodied in a document 
signed by the first and second defendants. 
The first and second defendants in con- 
sideration of the sum of Rs. 1,000 mortgaged 
by registered deed the crops of the land to 
the third defendant who is the respondent ` 
in this appeal. 

When the paddy was reaped both the 
plaintiff and the third defendant went to 
the place where paddy was stored and 
demanded their several claims from the 
first and second defendants. The first and 
second defendants asked the plaintiff to 
accept less than what was really due to him, 
and, on plaintiff's refusal, made over all - 
the paddy to the third defendant. The 
plaintiff then filed the present suit claiming 
that he was entitled to a lien over the 
paddy and that the third defendant was 
liable to pay him the value of 260 baskets 
of paddy due to the plaintiffs. 

The third defendant admitted that he’ 
knew that the land was rented from the 
plaintiff and also that he knew that the 
rental was 260 baskets of paddy. Before 
the paddy was delivered to him, he knew 
that the plaintiff claimed a lien over the 


‘ paddy and that the first two defendants 


admitted the lien of the plaintiff. 

It is the usual practice in this country 
for landlords to have a lien over the paddy . 
reaped by the tenants over their lands, and 
if the respondent had made the slightest 
enquiry, he would have discovered that, 
in this case, the tenants had agreed to 
give the lien tothe landlords. He admits 
that before he took away the paddy he 
knew of the existence of this lien. That 
being so, I think the plaintiffs are entitled 
2 a decree against the third defendant 
also. 4 

I allow the appeal and set aside the 
decree of the lower Appellate Court and 
modify the decree of the Court of first 
instance by giving a decree against the. 
third defendant also. The plaintiff-appel- 
lants will get their costsin all Courts. 

Z. K, Appeal allowed, 


[99 I. O. 1926) 


BOMBAY HIGH COURT. 
CRIMINAL REFERENCE No. 29 or 1925. 
July 30, 1925. 

Present :—Mr. Justice Fawcett and 
Mr. Justice Coyajee. 
EMPEROR—Pxosrcutor 
versus 
MANANT K. MEH TA—<Accusep. 

Criminal Procedure Code (Act V of 1898), ss. 238, 
284, 285, 423, 489—Penal Code-(Act XLV of 1860), ss. 
408, 477A—Criminal breach of trust—Falsification of 
accounts—Separate transactions—Misjoinder of charges 
—Illegality—Notice to enhance sentence— Objection as 
to legality of trial, whether can be taken—Revision-- 
_ Re-trial, whether can-be ordered. 

The language of sub-s. (6) of s. 439, Cr. P. O., is 
very wide and itis open to an accused person who 
has been called upon to show cause against an en- 
hancement of sentence to raise any point that might 
be urged against his conviction either to a Court of 
Appeal or to a Revisional Court. It is, therefore, com- 
petent to an accused person in such a case to urge 
that his trial was illegal owing to misjoinder of 
charges. [p. 689, col. 2; p. 691, col. 1] 

Where a person is charged with committing one 
act of criminal breach of trust and also with falsify- 
ing accounts with a view to conceal that particular 
defalcation, the two may be said to form part of the 
same transaction. Where, however, an accused per- 

. son is charged with three separate acts of breach of 
trust and three separate acts of falsification of accounts, 
one in respect of each act of breach of trust, the 
charges cannot be tried together in one trial, as 
there are three separate transactions in respect of 
each act of breach of trust coupled with the corre- 
sponding falsifying of accounts, and the two offences 
are not offences of the same kind. |p. 690, cols, 1 & 2.} 

Where the High Court’ sets aside 4 conviction in 
revision on the ground that the trial was illegal, it 
has power to direct a re-trial. [p. 692, col. 2] | N 

Criminalreference made by the Addition- 
al Sessions Judge, Surat, in the matter of 
conviction and sentence passed by the City 
Magistrate, First Class, Surat. 

© Mr. S S. Patkar, Government Pleader, 
for the Crown. f 

Sir Chimanlal Setalvad and Mir G. N. 
Thakor (with him Mr. R. J. Thakor), for the 
Accused. 


JUDGMENT. < 

Coyajee, J.—The-accused, who, at the 
material time, was the Manager of the 
Surat Branch of the Industrial and Ex- 
change Bank of India, was tried in the 
Court of the First Class Magistrate at Surat 
on a charge which alleged as follows :— 

“That you, on or about the period Decem- 
ber 1, 1921, to October 31, 1922, being the 
Manager of the Surat Branch of the In- 
` dustrial and Exchange Bank of India, 
wilfully and with intent to defraud the 
Bank, altered the entries in certain books 
of accountsofthe Bank and omitted to have 
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certain entries made, and misappropriated 
the amounts as shown below, viz. :— 


On December 1, 1921, Rs, 2,149-9-3 
On March 11, 1922, Rs. 1,500-0-0 
On October 31, 1922, Rs. 2,400-0-0 


and thus committed criminal breach of 
trust in respect to the said amounts and 
thereby commilted offences punishable 


under ss. 408 and 477-A of the Indian Penal. 


Code, and within my cognizance.” 

The Magistrate convicted him under 
ss. 408 and 477-4 in respect of the first two 
items in the charge, and awarded punish- 
ment for each of the four offences, 

On appeal the Additional Sessions Judge’ 


reversed the conviction and sentence for thé 


offence of criminal breach of trust in 
-respect of the first item; but the rest of the 


appeal was disallowed. In the opinion of, 


the learned Judge, however, the punish- 


ment was. grossly inadequate ; he according- | 


ly made a reference fo this Court, Notice 
was then given-to the accused to show 
cause why his sentence should not be en- 
hanced, and ithasnow come before us for 
hearing. 
the accused contends that his client was 
charged and tried at one and the same trial. 
for more than three distinct offences which, 


moreover, were not all of the same kind ;, 


the trial was, therefore, illegal, as being in 
contravention of the provisions of s. 233, 


Cr. P. G., and the conviction was contrary. 


tolaw. This question was not raised at the 
trial, and the first question is whether the 
contention is now- competent. In my 
opinion it is. The contention, if made good, 
vitiates the whole trial. f 

Section 439 (6), Cr. P. C., says :— 

“Notwithstanding anything contained in 
this section, any convicted person to whom 
an opportunity has been given under sub- 
s. (2) of showing cause why. his sentence 
should not be enhanced shall, in showing 
cause, be entitled also to show cause 
against his conviction.” | | 

The language of the enactment is wide, 
and there is no justification for giving’ it a 
restricted meaning. 

The contention, then, is that the charge 
alleges more than three distinct offences ; it 
is not covered by s. 234 of the Code, inasmuch 
as the offences of criminal breach of trust 
and of falsification of accounts are not 
offences of the same kind; and it cannot 
fall under s, 235, because there are three 

` defalcations committed on different occa- 
sions, and the false entries connected with 


In showing cause, Counsel for, 


690 
one defalcation cannot be said to form part 


of the same transaction with the other de- 
falcations and falsifications. In my opinion 


this objection is well founded and must 


prevail. In Emperor v. Nathalal (1) the 
accused was charged at one trial with 
criminal breach of trust in respect of seven- 
teen sums of money; and also with falsifying 
accounts with intent to defraud ; this Court 
set aside the conviction and sentence, and 
directed a new trialon the ground that 
there was a misjoinder of charges in con- 
travention of s, 234. The learned Judges 
say (page 434*): “In the present case two 
offences of distinct character have been 


_ joined in the same charge and the charge 


unders. 477-A includes anumber of distinct 
offences in excess of three as provided by 
8, 284.” In Kasi Viswanathan v. Emperor (2) 
asimilar view was expressed, namely, that it 
is illegal to try a persgn on a charge which 
alleges three distinct acts of criminal breach 
of trust and three distinct acts of falsifica- 
tion of accounts. The authority of this 
case was followed in Raman Behary Das v. 
Emperor (3) where the learned Judge 
observes (page 726T):—"It is impossible to 
take a series of false entries referring to 
three different defalcations in the same trial 
although it might be possible to try three 
defalcations in one’ charge, or to try a 
whole series of falsified accounts in one 
charge. The two could not be ‘combined in 
the manner in which they have been com- 
bined in this case.” 

The learned Government Pleader has 
sought to justify the trial on the ground 
that although the offence of criminal breach 
of trust is not of the same kind as the 
offence of falsification of accounts, here we 
have a series of acts so connected together 
as to form but one transaction; that ss. 234 
and 235 (1) which form exceptions to the 
general rule, affirmed in s. 233, are not 
mutually exclusive ; and that, therefore, 
s. 235 (1) must be read with s. 234. I am 
tunable to accept this contention. It may 
be conceded that where a person is charged 
with committing one act of criminal breach 


of trust and also with falsifying accounts’ 


with a view to conceal that particular defal- 
cation, the two may be said to form part of 


the same anaa 6, But the facts in 
(1) 4 Bom. L R. 4 


KE 30 M. 328; iM KA d. 141; 2 M.L. T. 177;5 Or. 


(3) > ina, gi 729; 41 C. 722; 15 Cr. L. J. 153; 18 
C.W.N 
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this case are different. They would form 
at least three separate transactions, and, as 
pointed out in the Madras case above re- - 
ferred to (page. 329*) “there is no provision 
of the Code which says that all offences com- 
mitted within one year in the course of 
three separate transactions may be tried -at 
one trial.” Reliance is, however, placed on 
the decision of this Court in In re Bal 
Gangadhar Tilak (4). That case, however, 
is distinguishable.’ For there, the trial pro- 
ceeded on three charges, one under s. 124-4 
with respect to an article published by the 
accused on May 12, 1908, and one under s. 
124-A and another under s. 153-A as to an 
article published by him on June 9, 1908. 
The accused was convicted. He, thereupon, 
appealed to this Court for leave to appeal 
to the Privy Council on the ground among 
others, that (page 2257) :— 

“The learned Judge acted illegally in 
trying your petitioner at one and the same 
trial for at least three offences, not of the 
same kind and not committed in the same 
transaction, contrary to the express provi- 
sions of s. 233 of the Cr. P. O. and in 
opposition to your petitioner’s objection, 
thereby vitiating the whole trial and render- 
ing itillegal, nulland void ab initio.” 

The learned Judges held that the charges 
fell within the scope of s. 235°(1). They then 
proceeded to consider whether 8, 235 (2) or 
s. 236 could not be made use of in co-opera- 
tion with s. 234, and observed (page 238T):— 

“We find it difficult to believe that the 
Legislature intended that a joint trial of 
three offences under s. 234 should prevent 
the prosecution from establishing at the _ 
same trial the minor or alternative degrees 
of criminality involved in the acts com- 

plained of. For these reasons we think 
that the exceptions are not necessarily 
exclusive; and that ss. 235 (2) and 236 may 
be resorted to in framin g additional charges 
where the trial is of three offences of the 
same kind committed within the year.”. 

It is clear then that the particular ques- 
tion now arising before us did not arise in 
that case. It is, however, discussed by 
this Court in the later case of Emperor v. 
Lalji Bhanji (5). There the accused had 
committed only one act of criminal breach 
of trust and the accounts alleged to have 
been falsified related to that Bar uli : 


(4) 2 Ind. Cas. 277; 33 B. 221; 10 Bom. Li R. 973; 
9 Or. L. J. 226; 4M. L. T. 45. 


me (5) a Ind. Cas, 645; 14 Bom. L. R. 306; 138.0r. [a 
Teas of 30 M—(Ed.] TPages of 35 B [aa | 
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act. The learned Judges explained and 
distinguished the decisions in Emperor v: 
Nathalal:(1) and Kasi. Viswanathan v. 
Emperor (2) on that ground. 

The learned Government Pleader has also 

referred us to s. 222 (2). In this case, how- 
ever, the charge was in respect of three 
distinct acts of criminal breach of trust. 
No charge was framed in accordance with 
the provisions of that section. Moreover, 
the section refers only to offences of crimi- 
nal breach of trust or dishonest misappro- 
priation of money, and has no application 
to the charge as framed in this case. 
_ For these reasons, I hold that the error 
has wholly vitiated the trial; we set aside 
the conviction and sentence and direct a 
new trial. : i : 

Fawcett, J.—In this casel agree with 
my learned brother that the point as to 
illegality of the trial. in which the accused 
was convicted can be raised under sub- 
s. (6) of s. 439, as being “cause against his 
conviction.” Those are very wide words 
and there is nothing in ‘the sub-section to 
limit their generality. We aresitting asa 
Court of Revision, and any point that the 
accused might urge against his conviction 
either to a Court of Appeal or toa Revisional 
Court is, I think, open to him. 

The learned Government Pleader submit- 
ted that in any case the embezzlements and 


falsifications of accounts charged against 


the accused were part of the same transac- 
tion, because the evidence shows that from 
the very commencement of his employment 
he had an intention to commit such offen- 
ces, and there was, therefore, a continuity 
of purpose, linking all theoffences charged 
against him. I think that argument is 
clearly unsustainable. It was considered 
in a somewhat similar case by this Court 
in Ramnarayan Amarchand v. Emperor (6). 
There the accused were charged with 
preparing false balance-sheetsof a certain 
Company for the years 1912 and 1913, and 
were tried at one trial on both the charges 
and convicted and sentenced. On appeal 
it was held that there was a misjoinder of 
charges, for the preparation of the balance- 
sheets for the years 1912 and 1913 could not 
be regarded as forming the same transaction 
within the meaning of s. 235 of the Cr. P. 
C. A similar argument was put before the 
Court, and Heaton, J., on this point says as 
follows (page 746*):— 

(6) 52 Ind. Cas. 481; 21 Bom. L. R. 732; 20 Or. L. J. 657. 
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“Now here there were jointly tried mat- 
ters relating to two totally distinct affairs, 
one being the balance-sheet for the year 
1912, the other the balance-sheet for the 
year 1913. Itis said that both of them were 
prepared in pursuance of a policy of decep- 
tion, that the Company was really insolvent 
as early as the year 1910.and that the 
subsequent balance-sheets were prepared 
falsely with the deliberate purpose of 
concealing this practical insolvency; and 
it is said that because this was so, the 
preparation of these two balance-sheets 
for successive years was in reality but 
one transaction, The word ‘transaction’ 
used inthe Or. P. C. is not defined. Its 
meaning has frequently been illustrated by 
cases which are in the books, butin the 
long run we have to deal with every case 
that arises on its own facts. Knowing the 
general idea of the wérds ‘the same trans- 
action,’ we have to determine whether these 
words do or do not apply to the particular 
facts of a particular case. Here it seems to 
me that to apply the words ‘the same trans- 
action,’ to these two separate proceedings is 
to confuse the meaning of those words with 
theidea of things that are done in pursu- 
ance ofa conspiracy. From the prosecu- 
tion point of view it is perfectly correct to 
say that both these balance-sheets were pre- 
pared in pursuance ofa conspiracy. One 
only has to think over the matter, a little 
carefully, however, to see that this idea of 
a conspiracy covers a very great deal that 
cannot be included in the idea of ‘the same 
transaction.’ If we were to take those 
words as covering a case of this kind, it 
would lead us to treat the same acts of 
misconduct or fraud, however, often re- 
peated, as constituting the same transac» 
tion, if there was the same general purpose 
underlying the repeated acts. But some- 
thing far mord definite than that is 
required, before separate proceedings can 
be brought within the meaning of the 
words ‘the transaction.’ ” 


I entirely endorse that reasoning. Simi- 
larly ina case dealt with by the Madras 
High Court, Chcoragudi Venkatadri v. > 
Emperor (7), it was heid that:— 

“Where a Company is formed with the 
object of defrauding the public, it cannot 
be said that distinct acts of embezzlement 
committed in the courseof several years 


5 Ind. Cas. 847; 33 M. 502; (1910)-M. W: N, 65; 
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form part of the same transaction by reason 
of such general object.” 

Therefore that contention, in my opinion, 
entirely fails. 

In regard to the ruling of this Court in 
Inre Bal Gangadhar Talik (4) 1 agree 
with the remarks of my learned brother. 
The particular case which the Court had 
to deal with there was one where the same 
offence fell under two different sections of 
the Indian Penal Code, and the exact point 

-now before us was not then under con- 
sideration. There obviously is a difference 
between the case of such alternative 
charges, which do not increase the number 
of acts underlying the charges, and 
the present case, where the acts are doubl- 
ed. The former case is analogous to that 
dealt with in s. 236, which allows any 

. number ofalternative charges in respect 

of a single act or series of acts to be made 

at one trial: cf. Begu v. Emperor (8). 

Therefore, 1 think, there is no sufficient 

ground for our taking a different view from 
that taken not only by the Calcutta, Madras 
and Allahabad High Courts, but also by 
this Court in Emperor v. Nathalal (1). No 
doubt this view provides rather a trap for 
Magistrates. In the case of alleged em- 
begzlement, there is generally evidence of 
falsification of accounts to conceal that 
embezzlement, and unless the Magistrate 
knows, or has his attention drawn to, the 
rulings of the Courts about the illegality of 
joining three. charges of embezzlement 
` with three charges of connected falsifica- 
tion of accounts, he not unnaturally thinks, 
they can be the subject of one trial (which 
certainly is convenient) and is very likely 
to fall into the error that has occurred in 
thiscase. If the Magistrate had been aware 
of the danger and exercised a little more 
care, he might, I think, at any rate, accord- 
ing to the view adopted in Raman Behary 
Das v. Emperor (3), have legally framed his 
charge so as to comprise only one offence 
` of criminal breach of trust for the aggre- 
gate amount alleged to have been embez- 
zled and one other offence for the entire 
falsification of the accounts in regard to 
that embezzlement. It is rather absurd 
that we now have to hold that the trial is 
illegal on this objection which was never 


L, J. 437; 27 Bom. D. R, 707; $ Pat. L. R. 95 Or; 
(1925) A. L R. (P. 0.) 180; 6 L. 226; 23 A.L.J. 636; 
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urged in the Trial Court orin the Court 
Appeal, and where there is clearly no ground 
for saying that the accused has been in 
any way prejudiced. However we have no 
option, and I agree with my learned brother 
that the conviction of the accused not 
only in the Magistrate's Court, but also as 
modified by the Sessions Judge, must be 
set aside. Fine, if paid, to be refunded. 
We have heard the accused’s Counsel on 
the further steps to be taken. He draws 
our attention to the remarks of Batty, J., in 
Emperor v. Jethalal (9). Weare of opinion, 
however, that we clearly. have power to 
direct a re-trial undér s. 439, read with 
s. 423, Cr. P. C., and that, as the accused 
has chosen to raise this point of #llegality, 
there are no sufficient grounds for holding 
that he should not suffer thé ordinary con- 
sequences, We think that this isa case 
where the Court should direct a re-trial, 
and we leave it to the prosecution to say 
exactly on what particular charge or 
charges the re-trial should take place. But 
regard must, of course, be had to the neces- 
sity of having one trial either in regard to 
not more than three alleged. offences of 
criminal breach of trust or one trial as to. 
one alleged offence of criminal breach of 
trust and the alleged falsification of ac- 
counts in regard to that breach of trust. 
We-wish to add that we think the atten- 


-tion of Government should be drawn to 


this case, witha view to its being consider- 
ed whether the Government of India 
should not be moved to amend the Code, in 
the form of an illustration to s. 234 or 
otherwise so as to obviate difficulties of the 
kind that have arisen in the present case. 
We think that obviously in this case (and 
probably in all such cases) there is really 
no prejudice toan accused, if he is allowed 
to be tried in one trial for three separate 
offences of criminal breach of trust com- 
mitted within one year and also three 
separate but connected offences of falsifica- 
tion of accounts in regard to those breaches 
of trust. Regrettable delay and expendi- 
ture are entailed by the present law as 


-interpreted by the Courts, which frequently 


necessitate the- upsetting of trials and in 
consequence either the re-trial of the accus- 
ed or his getting off scot-free. 

A copy of our judgments should be sent 
to the Local Government accordingly. 

Z. K. Re-trial ordered. 


(9) 29 B. 449 at p. 467; 7 Bom, L, R. 527; 2 Cr, L. 
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SINDJUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Rererence No, 196 or 1925. 
September 21, 1925, 
Present :—Mr. Kennedy, J. C., and 
Mr. Tyabji, A J. ©. 
EMPEROR—ProsgouTor 
Versus . 
MATHRO—AccoseD. 
Criminal Procedure Code (Act V of 1898), s. 562, 
object of—Discretion, exercise of, principles relating 


to. 

_ The sole intention of s. 562 of the Cr. P. C.is that 
an accused person who is convicted of a crime should 
be given g chance of reformation which he would lose 
by being incarcerated. in prison. The powers con- 
ferred by this section should not be used for the 
purpose of showing favour to any particular class of 
persons and in the exercise of these powers a Magis- 
trate should see that the crime that the accused 
person has committed does not indicate that he is 
rather a fortunate habitual than a true first offender. 


Reference made by the District Judge, 
Sukkur, dated the 24th August 1925. 

Mr. C. M. Lobo, Acting Public Prosecutor, 
for the Crown. 

Mr. Fartabrai D. Punwani, for the 
- Accused. 


JUDGMENT.—In this case the accus- 
ed Mathro was convicted. by the City 
Magistrate, Sukkur, of receiving stolen pro- 
perty and he was directed to enter into a 
bond unders. 562, Or, P. O. The District 
Magistrate thought this punishment in- 
sufficient and has referrel the case here. 

We are reluctant to interfere with the 
discretion of the Trial Magistrate under 
s. 562. But this is a case in which we 
should have 
for the fact that owing to the efforts of the 
accused a great part of the stolen property 
has been recoverd. . 

It is necessary, however, to point out to 
Magistrates who are given the powers of 
s. 562, thatit is not conferred upon them 
for the purpose of showing favour to any 
particular class of persons. The sole in- 
tention of the section is that the accused 
person now a convict should ba given a 
chance of reformation which he would 
lose being incarcerated in prison. The 
exercise of this discretion does need a 
considerable sense of responsibility in the 
Magistrate. Should he make a bad use of 
this discretion far from reforming an 
offender he will be a cause of corruption of 
many. Punishment is not awarded to a 
criminal only for, vindictive purposes. It 
is awarded to the criminal that the fate 
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of theconvict punished may be deterrent 
to others, If the Magistrate by a misuse 
of s. 562 causes to spring up in the minds 
of young people an impression that they can 
with impunity commit serious offences be- 


“ 


cause they will get off with no punishment . 


then it is obvious that this misuse of bene- 
ficial power is a means on the contrary of in- 
creasing crime. It may well be that many 
a young man who would havelived a vir- 
tuous life had he been certain that his first 
offence . if serious would meet with due 
punishment may be led by the exception 
that he will even if detected escape with 
no punishment intoa criminal course of 
life. Hehas already the chance that his 
first efforts may be undetected. It is, 
therefore, at least necessary in dealing 
with a so-called “first offender” to see thet 
the crime he has committed does not indicate 
that he is rather a fortunate habitual than 
a true first offender. Therefore Magistrates 
in applying s. 562 should be very careful to 
consider the wording of the section and 
should not allow themselves to- be misled 
into the use of this section by misplaced 
leniency and sympathy. 
These remarks are general. We do not 
say that these considerations were not 
present to the mind of the Magistrate 
in this. particular case. Indeed had it 
been the case that there had been this 
misuse of powers it certainly would have 
been our duty to rescind the order of the 
Magistrate and thereon to inflict punish- 
ment upon the. accused. Certainly the 
accused in many ways does not seem to be 
a person worthy of much sympathy. It is, 
however, probable that the restoration of 
the property was due toa belief that the 
section would be applied. It is hoped that 
the present proceedings willbea lesson to 
him and he will hence forward tread the path 
of virtue and not of crime, On thexwhole, 
therefore, we refuse to interferé. | 


Answerzaccordingly, 3 


. 


Z, K, 
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ALLAHABAD HIGH COURT. 
Criminat Reviston No. 594 or 1925. 
November 6, 1925. 
` Present :—Mr. Justice Sulaiman. 
BENI RAM—AccusED—APPLICANT 


VeETSUS - 
EMPEROR turoven HIRA LAL— 
| Oprostre Parry. 
Penal Code (Act XLV of 1860), s. 800—Defamation 
—Challenged statement — Precedents — Subordinate 


Courts, duty. of. 

A‘person who maliciously makes a defamatory state- 
ment in respect of another, in the presence of several 
persons, is guilty of defamation, notwithstanding that 
he makes the statement on being challenged todo so 
by the person defamed. [p. 695, col. 1] 

A Subordinate Court is bound by the ruling ofa 
superior Court, however unsound it may appear to it 
unless it is expressly contrary to any statutory pro- 
vision of law which was not brought to the notice of 
the superior Court, or unless it has been overruled. 
[p. 694, col. 2.] 

Criminal revision from an order of the 
Sessions Judge, Agra, dated the 17th of 
July 1925. ; 

Sir C. Ross Alston, for the Applicant. 

Mr. Nehal Chand, for the Opposite Party. 

JUDGMENT. —This isan application 
in revision from a conviction ofthe accus- 
ed under s. 500 of the Indian Penal Code 
and a sentence of fine. The facts are not 
now much disputed. The complainant 
has a nephew whose daughter is of mar- 
riageable age. The accused wanted his 
son to get married to this girl but the 
complainant refused to comply with his 
request. The Courts below have found 
that this refusal was the cause ofa mali- 
cious feeling in the mind ofthe accused. 
That finding has tobeaccepted. The accus- 
ed arranged the betrothal of the girl with 
a relation of one-Babu Lal and the marriage 
was about to take place. The complainant 
heard from various persons that the accus- 
ed had been defaming him and telling 
people that he was keeping a woman Brah- 
min by caste as his mistress and was a 
bad character and that if the marriage of 
his nephew's daughter were to take place 
the members of his caste would not join. 
The complainant accordingly sent for the 
accused on the 16th of November 1924 in 
the. presence of several persons who were 
sitting there and challenged him. The 
accused, in the presence of every one, made 
the following statement: “Hira Lalis a 
bad character and keeps a woman as his 
mistress and if he will join in the marriage 
of the girl of his nephew the biradari 
will not join.” On this the complaint was 
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filed. The accused originally denied hav- 
ing made any such statement and the Trying 
Magistrate not only admitted evidence as 
to this statement having been made but 
also allowed evidence to come on the record 
as regards some previous defamatory state- 
ments made by the accused, though he 
was charged only with the statement made 
by him on the 16th of November 1924. 
The accused further led evidence to sub- 
stantiate the defamatory statement thatthe 
complainant was keeping a Brahmin woman. 
The Magistrate, however, found that 
though a woman was employed by the com- 
plainant she was employed as a maid serv- 
ant and that it was not proved that she 


_was-a kept woman of the complainant. - 


He pointed out that the witnesses for the 
defence were making statements on pre~ 
sumptions and that there was no direct 
evidence to prove the truth of the accused's 
statement. A 

In appeal the position taken up by the 
accused that he had not made the defama- 
tory statement was abandoned, and the 
learned Vakil who appeared for him press-. 
ed only the plea of justification and privi- 
leged occasion. With regard to this the. 
learned Judge first remarked : “I am doubt- 
ful whether such achangecan be sustained 
as a matter of law, in spite of the observa- 
tion of a Single Judge of the High Court in 
Umed Singh v. Emperor (1) in which he did 
not purport tolay down any principle of 
law.” With regard tothis passage in the. 
judgment I must remark thata Subordinate . 
Court is bound by the ruling of a superior 
Court, however unsound it may appear to 
it unless it is expressly contrary to any 
statutory provision of law which was not 
brought to the notice of the superior Court, 
or unless it has been overruled. It may, 
however, be pointed out that the plea of 
justification urged by the accused was not 
altogether a new plea inasmuch as evidence 
had been led by him at the trial to sub- 
stantiate the statement allowedto have been 
made by him, but it may be that. the 
learned Judge had in his mind the plea 
of a privileged occasion. 

I must accept the finding of the Appellate . 
Court thatthe accused had a malice against 
the complainant and that he made thé 
statement whichhe has not been able to 
substantiate. The accused cannot be pro- 
tected merely because he may imagine that 

G) 77 Ind. Cas. 421; 22 A.L. J. 79; 25 Or. L. J, 
472; (1924) A. L R. (A) 694; L. R. 5 A. 55 Cr, 
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he had some ground for believing that his 
statement was justified. 

The learned Counsel for the applicant has 
argued that inasmuch as the accused's 
statement was made in answer to a question 
put to him by the complainant he cannot 
be held guilty This contention cannot be 
accepted. If theaccused made the state- 
ment in the presence of a number of persons 
even if he had been challenged by the 
complainant he made that statement at 
his peril. 

Lastly it has been contended that the 
defence evidence which has not been reject- 
ed by the Courts below suggests that the 
statement might have been justified. I 
Jam, however, bound by the finding òf the 
. Appellate Court that the truth of the state- 
ment has not been substantiated. I accord- 
ingly dismiss this application. 

N. H, Application dismissed. 


MADRAS HIGH COURT. 

Rererrep TRIAL No. 94 oF 1924. 

CRIMINAL APPEAL No 641 or 1924. 
January 14, 1925. 

Present :—Sir Victor Murray Coutts 
Trotter, Krt., Chief Justice, and 
Mr. Justice Madhavan Nair. 

In re KANNAMMAL alias MAUN- 

i ` AMMA L— PRISONER, 

Criminal Procedure Code (Act V of 1898), s. 842— 
Examination of accused, object of—Practice—Warning 
to accused, desirability of. - 

The object of s. 342 (1), Or. P.O., is to give an 
opportunity to the accused, ifhe so desires, to tender 
any explanation he likes of his part in the case that 
is presented against him. Itis extremely desirable 
that Magistrates should follow the practice of English 
Courts of warning an accused person when they 
invite his explanation under s. 342 of the-Code that 


he is not obliged to say anything unless he desires to 
do so. [p. 896, col. 2.] : 


Trial referred by the Oourt of Session 
of the Chingleput Division for confirmation 
of the sentence of death passed upon the 
said prisoner in Case No, 23 of the Calen- 
dar for 1924. 

CRIMINAL APPEAL No. 641 or 1924. 

Appeal by the prisoner against the said 
sentence, 

Mr. Sambasiva Rao, for the Defence: 

The Public Prosecutor, for the Crown. 

JUDGMENT.—[The accused was a 
wilow some 29 years of age who was un- 
dergoing a course of training to fit her to 
be a teacher in the Government Training 
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School at Conjeevaram. She decoyed onê ` 
of the pupils of the school about 9 or 10- 
years of age, took her toa place 10 miles, 
had her ornaments taken off and afterwards 
sold them to two goldsmiths and received 
the sale-proceeds. The next morning the 
child's body was found floating in water ` 
some 4 miles from the place and was very 
much decomposed. It was clear the child 
died of asphyxia and the balance ‘of pro- 
bability was that the child was dead before 
the body was putinto the tank. The ac- 
cused while she admitted that she was a 
party to removing the ornaments deniéd 
the murder and stated that the removal 
was-at the instance ofa pérson to whom 
the child's father owed money. Ona con- 
sideration of the evidence, the Court came 
to the conclusion that the accused wag re- 
sponsible for the murder of the child -to 
hush up the robbery she committed by 
taking. the ornaments. The sentence of 
death was accordingly confirmed.] 

We should like to add a word on one 
matter which arose during the trial. 

By s. 342 (1) of the Cr. P. ©. the Com- 
mitting Magistrate of the Court at the trial 
is entitled to put questions to the accused. 
Ohief Justice Sir John Wallis and one of us 
have held ina decision which, so far as 
we know, is unreversed, In re Abibulla 
Rowthan (1) that the object of that section 
is to give opportunity to the accused if 
he so desires to tender any explanation 
he likes of his part in the case that is 
presented against him. Sub-section (2) of 
that section runs as follows :— 

“The accused shall not render himself 
liable to punishment by refusing to answer 
such questions, or by giving false answers 
to them; but the Court and the Jury (if 
any) may draw such inference from such 
refusal or answers as it thinks just.” - 

In that state of things a Full Bench of 
this Court has held in In re Varisai Row- 
ther (2) in that particular case it was in 
the interests of the accused although we 
cannot. think othérwise than that it will 
more often be greatly to his detriment, 
that the direction that the Judge shall ask 
the accused what he desires to say is man- 
datory and not ‘discretionary. 

There is no provision in the Code for the 


(1) 30 Ind Cas. 447; 39 M. 770; (1915) M. W. N. 418; 2 
L. W. 939; 16 Cr. L. J. 623. 

(2) 73 Ind. Cas. 163: 46 M. 449; 44 M. L. J. 567; 17 L. 
W. 722: 32 M. L. T. 385; (1923) M. W. N. 477; (1923) A, 
I. R. (AL) 609; 24 Or. L. J. 547, 
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accused being warned of the consequence 
of the statement he makes. 
- sequence, of course, would be that the state- 
mënt he makes must be given 7 evidence 
against him, 

. We contrast with that the pain of 
11: & 12 Victoria, Ch, 
runs as follows :— 

“After the examination of all the witnesses 
on the part of the prosecution of a person 
brought before any Justice or Justices of 
the Peace, charged with any indictable 
offence, shall have been completed, the 
Justice of the Peace, or one of the Justices, 
by or before whom such examination shall 
have been so completed as aforesaid,. shall, 
without requiring the attendance of the wit- 
nesses read or cause to be read to the accused 
the depositions taken against him, and shall 
say to him these words, or words to the 
like effect: ‘Having heard the evidence, do 
‘you wish to say anything in answer to ‘the 
charge? You arenot obliged to say any- 
thing unless you desire to ‘do so, but what- 
ever you say will be taken down ‘in writing, 
aod may be given in evidence against you 
upon your trial,’.and whatever the prisoner 
shall then say in answer thereto shall be 
taken down in writing;and read over to 
him, ‘and shall be signed by the said Jus- 
tice or Justices, and kept with the depo- 
sitions of the witnesses, and shall be trans- 
mitted with them as hereinafter mentioned; 
and afterwards upon the trial of the said 
ete person, the same may, if necessary, 

re ne in evidence against him, without 
her proof thereof, unless it shall be 
ore that the Justice or Justices... béfore 
such accused person shall make any state- 
ment, shall state to him and give him 


clearly to understand, that he has nothing: 


to hope from any promise of favour, and 
nothing to fear from any threat which 
‘may have been holden out to indice him 
to make any admission or confesion of 
his guilt, but that whatever he shall then 
say may be given in evidence against him 
upon his trial, notwithstanding such pro- 
mise or threat.” . The first thing we desire 
to observe is that the English Act says 
“that the statement made by the prisoner 
in such circumstances may be given in 
evidence against him. It is -within the 
experience of-all Barristers who have prac- 
-tised in the English Criminal Courts that 
the prosecution will always put in the state- 
ment ofa manas part of their case when 
“it helps him or amounts toa denial of the 
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charge. But there are cases in which an 
accused person makes a foolish incrimina- 
tory statement, not understanding the po- 
sition he is in, where prosecuting Counsel, 
with that sense of fair play which, we may 
say, invariably ‘characterises them, they 
think it is in the interests of the man him- 
self not to. put in the statement. They 
always point out the statement to the pre- 
siding Judge and he understands why it 
is the prosecuting Counsel does not think 
it fair to let the statement of the prisoner 
go before the Jury. Ifthe Judge thinks 
it ought to go in, he ‘says so. 


It seems to us that it would be a salutory 
amendment of the Indian Law ifit were 
not compulsory to put in such a statement. 


If there were any danger of prosecutors © 


unfairly keeping back a statement that 
helped the accused, the Judge is there to 
insist on its being put in. Further, 
we think it is extremely desirable that 
some such form of caution as is prescribed 
by 11 & 12 Victoria should be intro- 
duced into the Cr. P. ©. The form in 
which this woman was invited to make a 
statement by the Committing Magistrate 
in this case was as follows :— 

“You have heard all the statements of 
the prosecution witnesses ; you have heard 
read all the records filed i in Court on the 
side of the prosecution. What explanation 
do you offer for it.” 

That seems to usa most undesirable 
method of inviting the accused person to 
make a statement. He is not warned that 
it will be usable in evidence against him; 
he is not warned that, if he does not wish, 
he need not offer any explanation whatever. 
We think it is extremely desirable that 
Magistrates should follow the practice of 
warning accused persons when they invite 
their explanation under s. 342 of the Code 
that they are not obliged to say anything 
unless they desire to. The object of the 


section should be to give them an oppor- ` 


tunity if they so desire, to explain their 
conduct and further warn them that any- 
thing they say will be put in eridenpe 
against them at their trial. 


The Local Government will rene 
have this judgment before them when the 
question of confirmation comes up and they 


may possibly consider it advisable to ap-. 
proach the Government of India to amend. 


the law in this respect and bring it into 
conformity with the very careful provisions 
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of the Indictable Offences Act intended to 

safeguard the liberty of the subject. 
VNV Appeal dismissed. 

i Z. K, 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENGCE No. 608 or 1925. 
November 30, 1925. 

Present :—Mr. Justice Sulaiman. 
BABU AND ANOTRER—APPLICANTS 
tersus. 

EMPEROR— Opposite Parry. 

Cattle Trespass Act (I of 1871), s. 24—Cattle pound 
—Illegal seizure of cattle—Rescue—Offence. 

Before a conviction under s. 24 of the Cattle 
Trespass: Act can be sustained, it is necessary to 
prove that the cattle which has been rescued for the 
cattle pound was liable to be seized under tlre Act. 


Criminal Reference made by the Sessions 
Jade; Muttra, dated the 1¥th September 
1925. 

The Assistant Government Advocate, for 
the Crown. i 


JUDGMENT.—This is a Reference by 
the Sessions Judge of Muttra recomniending 
that the conviction of the accused under 
s. 24 of the Cattle Trespass Act (I of 
1871) should be set aside. A report was 
made by the pound-keeper that the accused 
had removed amare from the cattle pound 
10 minutes after it had been put into it. 
The pound-keeper did not make any entry 
in his register as regards this mare al- 
though before he put it into the pound he 
ought to have made such an entry. . The 
accused was tried summarily and the evi- 
dence does not disclose on whose land it 
had trespassed and who had brought the 
mare to the pound. On the other hand the 
accused's statement was that the two accus- 
ed themselves had brought this mare along 
with a horse because otherwise they would 
not have found it possible to bring the 
horse to the pound. The learned Magis- 
trate in a summary trial has convicted the 
accused on a finding that they removed the 
mare out of the cattle pound without a 
finding that it had been properly seized. 
Before. a conviction under s. 24 can be sus- 
tained it is necessary to prove that the 
cattle which has been rescued was liable 
to be seized under this Act. The circum- 
stances of the case are very curious and in 
the absence of any statement by the pound- 
-keeper or any reference toitin the judg- 
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ment that this mare had been rightly seized 
under the Act the conviction cannot be up- 
held. If the accused themselves had brought 
their own mare to the cattle pound and 
after the horse-had gone inside they took 
the mare out no offence was committed. 
I accordingly accept the Reference and set- 
ting aside the convictions and sentences 
passed on the accused acquit them of the 
charge and direct that the fines, if paid, be 
refunded. 


N. H. Conviction set aside. 


PATNA HIGH COURT. 
CRIMINAL Revisto® No, 327 or 1925, 
August 13, 1925. 
Present:—Mr, Justice Macpherson. 

Tus BENGAL NAGPUR RAILWAY 
COMPANY, Lro.—PETITIONER 

m a versus - 
Shaikh MAKBUL—OProsITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 209, 
211, 493, 495, 589—Railways Act (IX of 1890), s. 145 
(2)}—Criminal trial-—Public Prosecutor, right of pre- 
cedence of—Pleader authorised by Agent of Railway to 
conduct prosecution, position of —Case triable by Court 
of Session and Magistrate—Commitment, when justifi- 
ed—Affidavit sworn before Presidency Magistrate, 
Calcutta, whether admissible in Patna High Court. 

Section 145 (2) of the Railways Act only entitles a 
person authorized by the Agent ofa Railway to con- 
duct prosecution on behalf of the Railway Administra- 
tion, to do so without the permission of the Magistrate, 
which would, except for the provision, be required 
under s.495 of the Or. P.C. Prima facie, neither 
s. 145 (2) of the Railways Act nor s. 495 of the Or. P. 
C. affects s. 493 of the latter enactment which deals 
with the right of appearance and precedence ‘of the 
Public Prosecutor before any Oourtin which any 
case of which he-has charge is under trial. [p. 700, 
col. 1. ; 
Wikre the Public Prosecutor has charge of a ‘pro- 
secution, a Pleader instructed by a private person, 
including the Agent of a Railway Administration, 
must act under the directions of the Public Prosecutor. 

ibid. ' 

L N 145 (2) ofthe Railways Act contemplates 
mainly, if not exclusively, prosecutions for offences 
under that enactment, that is-to say, private prosecu- 
tions undertaken by the Railway Administration in 
which the Publie Prosecutor does not appear as dis- 
tinguished from public prosecutions undertaken or 
taken over by the State and in particular prosecu- 
tions under the Penal Code [ibid] 

Where a Magistrate is inquiring into a` case which 
is triable both by the Court of Session and by himself, 
he has a discretion to commit the case to the Court 
of Session or to try it himself. [p. 701, col. 1.] 

If the maximum sentence provided for the offence 
is within the powers of the Magistrate, a commitment 
would only be justifiable on very special grounds. [ibid.] 
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Affidevits sworn before a Presidency Magistrate of 
a are not admissible in the Patna High Court. 


[p. 702, col. a 

Mee C. Č. Das and S. N. Chatterji, 
for the Petitioner. 

'The Government Advocate, 
Crown. 

Messrs. Ali Imam and G. P. Das, for the 
Opposite Party. 


' JUDGMENT.—This Rule was issued 
onan application in revision by the Bengal 
Nagpur Railway Company, Limited, that 
thé Court should direct that the representa- 
tive of the applicant authorised by the 
Agent of the Railway under s. 145 (2) of the 
Indian Railways Act, 1890, has the right 
to conduct the prosecution in the case 
of Grown v. Sheikh Makbul under s. 304-A 
of the Indian Penal Code which is pend- 
ing in the Court of the Deputy Magistrate 
of Balasore and further should direct that 
the case be committed tothe Sessions. At 
the hearing a further prayer has been 
made that if the case be not committed to 
the Sessions it be transferred to another 
district on the ground that the Magistrate 
is biassed against the applicant. All the 
prayers are opposed by the Crown and by 
the accused, hut after perusing the report 
of the Deputy Magistrate and the affidavit 
on behalf of the accused and hearing the 
Government Advocate on behalf of the 
Crown I have found it unnecessary to call 
upon Sir Ali Imam for the accused. 

The circumstances are briefly these. 
About 5-40 a.m. on the 9th November 1924, 
there was a collision at the southern level 


for the 


crossing of the Cuttack Railway Station, on ` 


the Bengal Nagpur Railway between ‘the 
Madras mail and a-motor lorry driven by 
the accused which resulted in the death of 
two and severe injuries to one or more 
passengers of the motor lorry. About 
64. m.a Head Constable gave information 
of the occurrence to the Sub-Inspector of 
Railway Police at Cuttack Railway Station 
and the latter proceeded under s. 174 {c) of 
the Cr. P. O., to. hold an inquest on the 
persons killed and came to the conclusion 
that the gateman of the level crossing, a 

servant of the applicant, was responsible 
for the accident. While the Sub-Inspector 
was conducting this inquiry, the Station 
Master at Cuttack sent an “all concerned" 
message somewhere about 8 A. M. and the 
Siiperintendent of Police thereafter handed 
his copy to the Sub-Inspecter who treated 
it as @ first information under s. 154 of the 


BENGAL NAGPUR ceo CO. V. MAKBUL. 


(92 I. 0. 1926] 


P. O. Eventually the Police sent up 
Ge accused Sheikh Makbul, the driver of 
the lorry, and the trial began in the Court 
of a Deputy Magistrate of Cuttack. The 
prosecution case “is that the accused forced 
his way on to the Railway by opening the 
western gate and injured the gateman, who 
opposed, while the defence is that the 
western gate was open and, therefore, the 
applicant is responsible for the ‘accident. 
The applicant deputed a Vakil from Howrah 
to conduct the prosecution, but though 
it is alleged by the applicant that the 
Magistrate permitted the Vakil to conduct 
the prosecution, the allegation is incorrect, 
the fact being that the Public Prosecutor 
was in chargeof the prosecution and con- 
ducted it, and under his direction the 
representative of the Railway took some 
part in examining witnesses in the absence 
of the-Public Prosecutor. Exception was 
taken by the accused to the participation 
of the Railway Vakil on the score of unfair- 
ness in his methods. The Magistrate, how- 
ever, filed the petition of’ accused, framed 
a charge under s. 304-A, against ‘him and 
called upon him to cross‘examine. The 
accused thereupon moved the Circuit Court 
then in Session at Cuttack for a transfer 
of the case to some other District and the 
applicant filed a similar petition on the 
ground that the master of accused holds a 
prominent position in Orissa. The applica- 
tions were heard by Ross, J., who transfer- 
red the case to Balasore and further made 
the following order: 

“Tt should be noted that the conduct of 
the prosecution should be in the hands of 
the Public Prosecutor. The petitioner has 
taken objection to the part taken inthe trial 
by the Pleaders representing the Railway 
Company. The learned Government Plead- 
er, however, has explained this by saying 
that he was in char ge of the casé under 
the orders of the District Magistrate and 
that the Pleaders retained by the Railway 
Company were only acting under his in- 
structions and during his absence. So long 
as this is clearly understood there is no 
objection to this being done but the conduct 
of the prosecution should be in'the hinds 
of the Public Prosecutor.” 

The applicant makes ita grievance’ that 
this order was passed while the Vakil of the 
Railway was engaged in another Court, but 
it is clear from the applicant's petition 
that an attempt made on behalf of the 
applicant to induce the learned Judge in 
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aaa to alter the order was unsuccess- 
ul, 

When the trial began at. Balasore the 
Vakil for the applicant, presented a formal 
authorization under s. 145 (2) of the Rail- 
ways Act from the Agent of the Railway to 
conduct the prosecution, but -the Court 
refused to entertain his prayer to take 
the lead in view of the order of the High 
Court quoted above. Because of the re- 
_ presentation made by the applicant in his 
application for transfer of the trial from 
Cuttack, the Crown had in order to secure 
impartiality, specially introduced a Public 
Prosecutor from outside Orissa to conduct 
the prosecution of the accused. This special - 
Public Prosecutor conducted the case in 
accordance with his own ideas of what is 
just and proper, and while taking full 
advantage of assistancé pressed upon him 
by the representatives of the Railway refus- 
ed to place himself unreservedly in their 
hands. In particular the Public Prosecu- 
tor opposed acommitment to the Sessions 
and declined to put questions which had 
only a bearing on the civil liability of the ap- 
plicant in suits instituted against the latier 
by passengers travelling in the lorry driven 
by accused, astate ofaffairs of which the 
applicant unjustifiably makes a grievance. 

The prosecution having examined thirty- 
one witnesses, the Trying Magistrate ex- 
pressed an intention of committing the 
case to the Sessions, The accused, however, 
claimed the right to cross-examine all the 
prosecution witnesses before commitment 
and thereupon the Magistrate; considering 
- that, if cross-examination were to take place 
in his Court, it would be useless to commit, 
gave up the idea and framed a charge 
under s. 304-A for trial in his own Court. 

He also declined to accede to a prayer 
on behalf of the applicant that ‘an addi- 
tional charge be framed ‘under s. 124 of the 
Railways Act. Obviously a charge under 
s. 124, which punishes with fine up to 
Rs. 50 for the opening of a Railway gate in 
certain circumstances was unnecessary in 
law so that the point has no significance 
and need not be further discussed. At the 
stage at which applicant obtained the pre- 
sentrule the cross-examination which had 
extended to nine or ten full days had just 
been concluded and the defence having 
declined to adduce evidence the case had 
been fixed for argument prior to judg- 
ment. 

Mr, C. C. Das, appears for the applicant, 
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claims an order in his favour on substantial- 
ly the following three grounds: | gi; 

(1) that the Trying Magistrate has il- 
legally withheld permission to conduct the 
‘prosecution from the Vakil appointed under 
s. 145 (2) of the Railways.Act; 

(2) that the Trying Magistrate has ex- 
hibited bias against the applicant; and 

(3) that though the offence unders. 304-A 
of the Indian -Penal Code is triable by a 
Magistrate as well as by the Court of Ses- 
sions, a higher punishment may be given 
by the latter. f i 

The third submission has no weight. 
The maximum term of imprisonment for 
the offence is within the powers of punish- 
ment of the Magistrate, and if his powers 
in respect of fine are limited to Rs. 1,000 
while those of the Sessions Court are un- 
limited, it is clear thgt in the circumstances 
of the case an appropriate sentence of finé 
would not exceed Rs. 1,000. a 

As regards the first point, it is clear that 
in view of the order of Ross, J., it was not 
open to the Magistrate to eliminate fhe 
Public Prosecutor and entrust the conduct 
of the case to the representative of the 
applicant. Mr. Das would draw a distinc- 
tion between the vakalatanama filed by the .. 
Vakil for the Railway in the course. of the 
proceedings at Cuttack, which was before 


- Ross, J., and the subsequent mandate of the 


Agent under s. 145 (2) of the Railways Act, 
But in fact no distinction exists except that 
the latter is more formal. In the vakalat- 
nama the Vakil is, in so many words, au- 
thorized by the Agent of the Bengal-Nag- 
pur Railway Company to conduct the pro- 
secution in the caseagainst Sheikh Makbul, 
accused, under s. 304-A of the Indian Fenal 
Code. The circumstances had in fact not 
altered and it was not open to the Magis- 
trate to ignore thé orders passed by the 
High Court in the case. 

Accordingly the question of the position 
ofa Vakil appointed by the Agent of the 
Bengal Nagpur Railway Company under — 
s. 145 (2) to conduct the prosecution in fhis - 
case in preference to the Public Prosecutor 
does not properly arise at this stage; the 
point having already been decided ón the 
same materials by this Court against the 
contention of the Railway Company, it 
being explicitly directed that the conduct 
of the prosecution shall be in the hands 
of the Public Prosecutor. The first point, 
therefore, fails. Itis not, therefore, neces- 
sary to express a final opinion on thé sub- 
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ject, but one.may say that the indications, 
are strongly against the claim in that 
regard of the applicant. Section 145 (2) 
“only entitles a person, authorized by the 
Agent of a Railway toconduct prosecution 
on behalf of the Railway Administration, 
to do so without the permission of the 
Magistrate, which would, except for the 
provision, he required unders. 495 of the 
Or. P. O. Prima facie, neither s. 145 (2) of 
the Railways Act nor s. 495 of the Or. P.C. 
affects s. 493 of the latter enactment which 
deals with the right of appearance and 
precedence of the Public Prosecutor before 
any Court in which any case of which he 
has charge is under trial. The Public 
Prosecutor has charge of the prosecution 
- under discussion and the Pleader instructed 
by a private person, including the Agent 
ofa Railway Administration, to prosecute a 
case of which the Public Prosecutor is in 
charge shall, it is enjoined, act under the 
directions of the Public Prosecutor. The 
entire propriety of such a provision, which 
could hardly be better demonstrated than 
in the present instance, is. in favour ofthe 
interpretation. Then again. I am unable, 
as at present advised, ‘to accept the view 
that there is no force in, the argument 
advanced by the learned Government Advo- 
cate that s. 145 (2), of the Railways Act 
contemplates mainly, if not exclusively, 
prosecutions for offences under that enact- 
ment, that is to say, private prosecutions 


undertaken by the Railway Administration . 


in which the Public Prosecutor does not 
appear as distinguished from public 
prosecutions undertaken or taken over 
by the State andin particular prosecu- 
tions, such as the present, under the Indian 
Penal Code. | 
. Before dealing with the allegation of 
bias on the part of the Magistrate, it is 
expedient to indicate more fully than has 
been done above, what the case for the 
-prosecution and the case for the defence is. 
:At the level crossing there are drop-gates 
and the western and the eastern gates are 
about 134 feet apart. ‘Two lines of Railway 
are within the crossing, the westmost being 
.a goods line passing close. to the western 
gate and the other being the main line 
passing close to the eastern gate. The 
prosecution caseis that some one opened 
the western gate which had been closed 
by the gateman because the Madras mail 
“was about to pass, and the accused drove 
his lorry towards the eastern gate knocking 
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down the gateman who tried to stop him, 
The defence case is that the western gate 
was standing open and that the accused 
drove his lorry through it, it being the rule 
that the crossing is open unless both gates 
are closed. Obviously, therefore, the Rail- 
way is atleast as deeply concerned with 
its prospective civil liability, if the gate 
was in fact open, as with the criminal 
liability of the accused, and’ the point of 
view of its representative is materially 
different from that of a Public Prosecutor 
andfrom thatofa Judge presiding in the 
Court. Itis clear that the former addressed 
himself amid considerable difficulties creat- 
ed by the representative of the applicant to | 
securing impartial justice, therein acting 
in accordance with the best traditions of 
his office. Itis right in the circumstances 
to quote here withapproval the view of the 
Magistrate: “He has conducted the case 
very ably and impartially, and with perfect 
fairness to both parties. He has not identi- 
fied himself wholly with the Railway version 
of the case, and so the Railway Pleaders are 
dissatisfied with him. The Railway Company 
is an interested party in this case and so he 
should not ally himself with them.” 

The allegation of bias on which a com- 
mitment to the Sessions ora transfer to 
another Court was claimed, was supported 
by four instances, two of which appear in 
each of the two petitions of the applicant. 
They are: (1) that the Magistrate did not 
grant the conduct of the prosecution - to 
the applicant’s representative ; (2) that the 
case was not committed $o the Sessions in 
accordance with the original intention of 
the Magistrate ; (3) that, on 25th June the 
Magistrate asked the Police Sub-Inspector, 
before he went into the witness-box for 
cross-examination: ‘Why did ‘you not 
send up the gateman?” and (4) that on the 
26th June, when the representative of 
the Railway was moving a petition for 
the production ofa letter alleged to have 
been senton the day of occurrence by the 
Assistant Station Master to the Civil Sur- 
geon of Cuttack requesting the latter to 
examine the injuries of the gateman, the 
Magistrate made a remark which showed 
that he was prejudiced against the ap-- 
plicant and such as, it is suggested, he 
would. not, if he had not been influenced by 
high, offitial opinion, have expressed whan 
the matter was subjudice, 

The first instance has already been dis- 
cussed and it has been determined that the 
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Magistrate's action was entirely proper, the 
order of the High Court on the point being 
conclusive in this trial. As regards the 
second instance, the Magistrate hada dis- 
cretion to commit the case or to try it him- 
self. In view of the maximum sentence, 
however, a commitment would only be 
justifiable on very special grounds, and it 
is obvious that if the Magistrate made any 
mistake, it-was in at all contemplating com- 
mitment. When the accused expressed the 


intention of cross-examining all the proseeu-. 


tion witnesses, the Court could not but see 
that a commitment would result in an 
unwarrantable waste of public time with- 
out any advantage to anybody, and rightly 
re-considering the matter exercised a sound 
discretion in rejecting the idea of com- 
’ mitment tothe Sessions. It must also be 
remembered that the- Public Prosecutor 
argued against commitment. Even if the 
Magistrate had not exercised a sound dis- 
cretion in changing his mind, it could not 
fairly be contended that the order, though 
unfavourable to the applicant, exhibits even 
the faintest trace of bias. It was entirely 
proper not to commit the case to the Ses- 
sions. 

As tothe third instance cited, there was 
nothing in the casual enquiry of the Magis- 
trate that was not, in the circumstances, 
entirely reasonable. The Sub-Inspector who 
held the inquest had formed the opinion 
that the western gate was not closed’ as 
asserted by the prosecution, but was open, 
as stated by the defence, and the Court 
would have failedin its duty ifit did not 
obtain from the Police Officer who had re- 


corded such an opinion, the reason for not. 


placing on trial the gateman, who, if the 
Police Officer’s opinion was correct, must 
be responsible for the occurrence. The 
Magistrate did not give expression to any 
opinion.. f 

I accept the version of the Magistrate 
as to the fourth incident. It appears that 
the representative of the applicant was 
pressing for the production of a letter on 
the ground that it would show how the 
gateman received his injuries. The Magis- 
trate pointed out that the letter could not 
be legally taken in evidence in proof of 
the manner in which the gateman had re- 
ceived his injuries and in the course of 
the discussion remarked: “Supposing it 
were written in that letter that the gateman 
had come by his injuries by being knocked 
down by accused’s lorry, do you think I 
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will have to implicitly believe it? When 
such a serious Railway accident takes place, 
your Railway people can write anything 
and I cannot take it as true Without proof.” 
Apart from other considerations, I fail 
to see how this remark indicates .bias or 
the influence of high official opinion (as to 
the latter there is not the slightest trace 
of anything to support it, and it is wholly 
groundless and should not have been as- 
serted). The Magistrate only points out 
that the mere fact that a Railway subordi- 
nate has written something will not make 
it evidence or show it to be true. 
Moreover, the facts clearly show that 
in calling after great delay and towards 
the end of the cross-examination for the 
letter, and describing it as an important 
document, the representatives of the ap- 
plicant then sought to make much out of 
nothing at all, as indeed is sought now. 
No mention was made of the letter in ex- 
amination-in-chief. In cross-examination 
the gateman says hecarried no letter and 
the Assistant Station Master says he did not 
even see the gateman during that day ex- 
cept shortly after the accident. The first 
mention is in cross-examination of the 
Station Master who merely says that he 
asked the Assistant Station Master to write 
such a letter, The Assistant Surgeon can- 
not re-call it. The Civil Surgeon, though 
wired to, was unable to produce it and the 
case of the Crown is that it-does not exist, 
and that in any case its evidentiary value 
would be slight There isin fact medical 
evidence as to the injury to the gate- 
man, and the Assistant Station Master’ 
has himself been examined, so that the’ 
only value of the letter would be to show 
that his deposition is in accordance with 
his statement in the letter, The Magistrate 
is manifestly right in his view that an 
interested party like the applicant, who, 
as all the indications show, was pressing 
the case In a manner not consonant with 
the impartial conduct of criminal cases by 
the Crown ora public authority, who should 
comply strictly with the law of evidence 
and procedure, more especially in a matter 
where the Vakil for the applicant was pur- 
suing a course wherein he had not the sup- 
port of the Public Prosecutor or under 
whose directions the Statute enjoins that 
he shall act. Mr. O. C. Das, indeed, con- 
cedes that the letter is practically valueless 
as evidence. What he objects to is the 
remark of the Magistrate, But the remark, 
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in my judgment does not contain any in- 
dication whatever of prejudice or amount 
to anything mòre than a demand that the 
prosecutior should prove its case to the 
satisfaction of the Magistrate by admissible 
evidence. A similar rebuff to an unreason- 
able demand by the prosecution, especially 
when as ‘in this case unreasonably urged 
orat a later stage, is not infrequently and 
with justice administered to a Public Prose- 
cutor without implying any prejudice on 
the part of the Judge. 

In my opinion bias and prejudice have 
not only not been proved but have been 
abundantly disproved. The trial appears 
to have been properly conducted by the 
Public Prosecutor and by the Magistrate, 
any difficulties arising being attributable to 
unseemly ardour on the part of the repre- 
sentatives of the applicant. 

. Accordingly no groand has been estab- 
lished on the merits for granting any of 
the prayers made by the applicant. 

The Rule is accordingly discharged and 
the trial should proceed and the ease be dis- 
posed of without any avoidable delay. 

I add that I have dealt with the case as 
if ithad come regularly before the Court, 
but it is to be observed that the affidavits 
in the case being sworn before Presidency 
Magistrates of Calcutta are not admissible 
in this Court under the interpretation, in 
Ramchandra Madak v. King-Emperor, €ri- 
minal Revision No. 255 of 1925, of s. 
539. of the Cr. P. C., and that the applica- 
tion might alse have ‘Deen rejected on that 
ground. 


Z. K, Rule discharged. 


. RANGOON HIGH COURT. 
CRIMINAL Revision No. 104-B or 1925. 
June 2, 1925. 

Present:—Mr. Justice Das. 
MAUNG TUN U—Petitionge 
Versus 
EMPHROR—Opposits Party. 

Criminal Procedure Code (Aet V of 1898), ss. 107, 
112—Security to keep the peace—Initial order—Sub- 
stance of. information received not recorded, effect of-- 
Jurisdiction of Magistrate to take proceedings—-Surety, 
rejection of, ground for—Time for furnishing security 
—Duty of Magistrate. 

A Magistrate acting under s 107, Or. P. C., must, 
under s, 112 of the Code, make an order in writing 

setting forth, inter alia, the substance of the informa 
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tion received. A failure to comply with this provision 
would deprive a Magistrate of jurisdiction to take 
proceedings under s. 107. [p 703, col. 1.} 

A parson against whom an order is passed under 
s. 107, Or. P.O, must be given sufficient time to 
furnish security. [p. 702, col. 2.) 

As long as the security offered by a surety is ample, 
the Court is bound to accept the same, without enquir- 
ae a the politics of the person standing surety. 
210204. 

If the Magistrate is not satisfied with the sureties 
tendered, he should reject them within a reasonable 
time, soas to give the accused ae opportunity of 
offering fresh sureties. [p. 702, col. 2; p. 703, col. 1.) 


Criminal revision being review of an 
order of the Sub-Divisional Magistrate, 
Prome, in Or. T. No. 269 of 1924 

Mr. Mg. Ni, for the Petitioner. 


JUDGMENT.—-In this case the accus- 
ed was called upon under s. 107, Cr. P. C. 
to show cause why he should not enter into 
a bond in the sum of Rs, 3,000 with four 
sureties on the ground that he is likely to 
commit a breach of the peace and disturb 
the public tranquillity and doing wrongful 
acts that may occasion a breach of the peace 
by prohibiting people from paying capita- 
tion tax and arranging to make demonstra- 
tions in large crowds. 

The notice was served on the accused on 
the 3rd of October 1924, and he was called 
upon to show cause immediately.. The 
order was passed onthe same day, and the 
accused was sentenced to simple imprison- 
ment for one year on the same day, as he 
was unable to furnish security. 

The learned Magistrate in his diary 
remarks that “the accused is unable to fur- 
nish sufficient security although sufficient 
time is given.” TI cannot understand how 
the learned Magistrate could expect any 
person to furnish four sureties of Rs. 3,000 


- each on the very day on which notice to 


show cause was issued to him, and the 
order passed, Persons against whom orders 
are passed under s. 107, Cr. P. C., must be 
given sufficient time to furnish security. 

It appears from the record that the Magis- 
trate refused to accept the sureties offered 
by the applicant simply because they were 
Wunthanu members. The Magistrate had 
no justification in doing so. As long as the 
security is ample, the Court is bound to 
accept the same without enquiring into the 
politics of the person standing surety. 

In this case the sureties were tendered on 
the 6th of October 1924, but no orders were 
passed accepting or rejecting them till the 
6th of January 1925. This delay is .inex- 
cusable. - The Magistrate, if he was not 
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satisfied with the sureties tendered, should 
‘have rejected them within a reasonable 
time so as to give the accused an opportunity 
of offering fresh sureties. 

The accused again offered sureties on the 
9th of January. No orders were passed on 
that by the Sub-Divisional Magistrate up 
to date, the explanation of the Sub-Divi- 
sional Magistrate being that the case had 
not been received back by him yet. That 
is no explanation at all. ‘The Sub-Divisional 
Magistrate must have known what the 


orders of the Sessions Judge were, and he’ 


should have-passed orders on the applica- 
. tion by the accused within a reasonable 
time. By this unreasonable delay the ac- 
cused had been kept in custody from the 
8rd of October till hisrelease by the order 
of this Court. This Court on the 5th March 
1925, ordered that the petitioner may be re- 
leased pending disposal of this application 


on his own. bond in Rs. 2,000 with two. 


sureties in Rs. 1,000 each. 

The order of this Court was clear enough, 
but still the Sub-Divisional Magistrate sent 
it back to this Court through the District 
Magistrate stating that the High Court's 
order did not expressly state as to whether 
the surety was to be accepted. This Court 
thereupon passed peremptory orders that 
the order directing the release of the peti- 
tioner on bail is perfectly clear and should 
be immediately complied with. It is only 
then that on the 25th of March the accused 
was released on bail. It is regrettable that 
all this delay should have occurred in ac- 
-eepting the sureties tendered by the peti- 
tioner, Section 112, Cr. P. C., requires that 
the Magistrate, when acting under s. 107, 
shall make an order in writing setting forth 
the substance of information received, the 
amount of the bond to be executed, the 
terms for which it is to be in force, and 
the number, character and class of surety 
required. 

There is nothing on the record i in this 
case recording the substance of the informa- 
tion received by the Magistrate before -he 
proceeded to act under s. 107, All that he 
records in his diary is “Case under s. 107, 
Cr. P. C., with D. M.’s sanction sent up 
from Hmawza. _ P. §. Accused present. 
Order drawn up and explained to accused. 
Six witnesses examined, etc. Order passed.” 
This is not acompliance with the provisions 
of s. 112, Or. P. C., and the Magistrate acted 
without any jurisdiction i in calling upon the 
accused to show cause.’ Moreover the evi- 
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dence does not disclose a case for the peti- 
tioner to be bound down under 8. 107, Cr. 
P. ©. 

The order of the Sub-Divisional Magis- 
trate is set aside, and the accused’s bail-bend 
will be cancelled. 


- Z.K. Order set aside. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT., . 
_ MISCELLANEOUS Petition No. 76 oF 1925, 
December 19, 1925. 

Present:—Mr. Findlay, ‘Officiating J.C. 

SHAIKH KARIM AND OTHERS— APPLIOANTS 
VETSUS 
{MPEROR-—Oprprosite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 426, 
497—Bail application rejected by Sessions Judge— 
Powers of High Court to grant—Respectability of 
accused and sufficiency of security, whether ground 


for granting bail—-Suspension of sentence, when to be 
granted, 


The High Court has power to grant bail. under 


- 8. 426 (2) of the Or. P. O., after an application for the ` 


game made after a conviction by a Magistrate has 
been rejected by the Sessions Judge. But the Court 
will only interfere with the discretion exercised by 
the Sessions Judge in refusing bail if that discretion 
was manifestly wrong or if in fact no discretion has 
been exercised. [p. 704, col. 1.) 

The principle which ‘should guide the High Court 
in dealing with such an application, is whether 
there are reasonable grounds for believing that the 
applicant has committed the offence in question. |p. 
704, col. 2.] 

h Although the High Court has unfettered powers to 
grant bail, yet in exercising these powers the High 
Court ought to have regard to the limitations im- 
posed on lower Courts in this connection. [ibid.] : 

The mere previous respectability’ of a man is 
per se no sufficient reason for granting bail after he 
15 been convicted of a criminal offence. [p. 704, col, 
“The question of grant of bailis not only to be 
dealt with from the point of view of there being likeli- 
hood or not of the accused person absconding. [ibid.] 

In the absence of very special cause, no order for a 
suspension of sentence should be passed, as the result 
of such an order is that ifthe appeal fails finally 
the convicted person only serves the original Peni 
ot bis sentence less the period of suspension. [p. 704 
co. 

Application for grant of bail against an 
order of the Sessions Judge, Nagpur, dated 
the 16th December 1925. 

Mr. P. C. Dutt, for the Applicants. . 

ORDER.—The applicant Shaikh Karim, 
along with Y other co-accused, applicants 
Shaik Hasan, Abdul Mannan, "Muhammad 
Ishaq, Muhammad’ Sharif, Shaikh Abbas, 


-AbdulSattar, Shaikh Dilawar, Shaikh Sardar 


and Wazir Khan, whose applications arg 
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isposed of by this order, has beer con- 
Victed by the Sub-Divisional Magistrate, 
Kamptee, on 16th December 1925 of 
offences punishable under ss. 147 and 296, 
Indian Penal Code, and sentenced to con- 
current terms of six months’ rigorous 
imprisonment. Pending the lodging ofan 
appeal in the Sessions Court an application 
to that Court was made for bail, and the 
Sessions Judge has rejected the said appli- 
cation on 16th December 1925. It ispertinent 
to notice that in the said application the only 
grounds alleged for granting bail was that 
the applicants were respectable persons, 
some of them being people of substance; 
` that the case was a trivial one and that the 
applicants were willing to give ample 
security. f 

On the first point I would only desire to 
remark that the mere previous respectabili- 
ty of a man is per se no sufficient reason for 
giving bail when he, has been convicted of 
a criminal offence. On the second point, 
the case was, according to the prosecution, 
one of an organised attack by Muhammadans 
on a Hindu religious procession, which 
resulted in a general riot; it is impossible 
from any point of view to describe such a 
case as a trivial cne. As regards the appli- 
cants being able to afford reasonable sécu- 
rity, the question of grant of bail is not 

“only to be dealt with from the point of view 
of there being likelihood or not of: the 
accused persons absconding. 

In the applications to this Court a 
variety of grounds dealing with questions 
of fact and law have been advanced. I need 
hardly say that it would be undesirable, 
in the interests of the applicants themselves, 
if not impossible, forthis Court atthe present 
stage to enter into details on such matters. 

- JInargument before me some reference has 
- been made to an alleged legal flaw in the 
trial with reference to an application made 

_on behalf of the applicants under s. 162, Cr. 
P. C. That, again, is a matter which I 
must decline to enter into at the present 
stage. ; ` 

The power ofthis Court to grant bail, 
even ina case like the present, is undoubted: 
cf., 8.426, sub-s. (2), Or. P. ©. This Court 

will, however, only interfere with the 
discretion exercised by the Sessions Judge 
in refusing bail, if that discretion was 
manifestly wrong or if, in fact, no real 
discretign has been exercised. There is 
nothing to show in the Sessions Judge's 


order that either of these conditions have - 
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been fulfilled. -I have, however, read the 
judgment of the Magistrate and it seems td 
me that in the careful and elaborate judg- 
ment he has written, there are good prima 
facie grounds for supposing the applicants 
to have been guilty of the offences charged. 
It may be that the Sessions Judge, when he 
hears the appeal, may come to a contrary 
finding, but, as the case stands at present, 
itis impossible for me to hold that there 
are not reasonable grounds for believing 
the applicants to be guilty of the offences 
of which they have been convicted. In 
Sourindra Mohan. Chuckerbuity v. Emperor 
(1) Stephen and Carnduff, JJ., pointed out 
that although the High Court has unfettered 
powers to grant bail, yet in exercising these 
powers the High Court ought to have 
regard to the limitations imposed on lower 
Courts in this connection. | 
It is true that s. 497, Cr. P. C., as now 
amended, only provides that a person 
accused of a non-bailable offence shall not 
be released on bail if there appear to be: 
reasonable grounds for supposing that he 
has been guilty of an offence PeR 
Ve 
are here, however, concerned with men who 
have been actually convicted, and in those 
circumstances .the principle, which will 
necessarily guide this Court, will be whe- 
ther there are reasonable grounds for 
believing that the applicants committed 
the offences in question. In the present 
case, therefore, on the materials which it 
is open or desirable for me to consider at’ 
present, I cannot see any sufficient reason 
for granting bail: cf., King-Emperorv. Badri 
Prasad. (2). 
It has been suggested to me that failing 
bail, the execution of sentences on the appli- 
cants might be suspended. This request 
also I am not prepared to grant. Ass. 426, 


‘Cr. P. C., stands, the result of a suspension 


of sentence is only that if the appeal finally 
fails, the convicted person only serves the. 
original period of his sentence Jess the 
period of suspension. Such an order should, 
in my opinion. only be passed when very 
special cause is shown, 

All 10 applications are accordingly dis- 
missed, 

Z. K. Applications dismissed. 

(1y 6 Ind. Cas. 8; 37 O. 412; I4 O. W. N. 512; 11 


Cr. L. J. 217. : 
2 5A. L, J. 419; A. W. N..(1908) 195; 8 Or. L. J, 
49, 
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LAHORE HIGH COURT. 
MiISCELLANEOUS First Crvi Appear No. 1064 
or 1925. 
October 27, 1925. 
: Present :—Mr. Justice Addison. 

. THe. Firm RADHA KISHEN-CHUNI 
LAL, Turouce RAUNKI RAM—Puaintire 
APPELLANT 
VETSUS 
Tue Firm AHSA MAL-ISHAR DAS, 
TAROUGH LAKHMI CHAND— DEFENDANT: 
—RESPONDEnNT. 

Civil Procedure Code (Act V of 1908), Sch. IT, 
paras, 20, 21—Contract Act (IX of 1872), e. 251— 
‘Arbitration—Award—Reference and existence of dis- 
pute, whether can be enquired into—Partnership— 
Pariner, whether can make reference—Receiver, ap- 
pointment of, effect of. 

Onan application being made under para. 20 of 
Sch. II, C. P. O., itis open to the ` Court to enquire 
whether there was any matter in dispute between the 
parties to be referred to arbitration and whether 
there was, as a matter of fact, any reference to arbitra- 
tion by the parties. [p. 706, ‘col: 2] 

One partner in a firm has no authority to enter into 
an agreement to refer a dispute, to which the firm is 
a'party, to arbitration. [p. 707, col. 1.) 

Where a Receiver has been appointed to wind up the 
affairs of a partnership, to collect all oùtstandings, to 
pay debts and to distribute the surplus, a partner of 
the firm has no authority torefer to arbitration a 
‘question relating to the liability of the firm to pay a 
sum of money to a third person. [p. 707, col. 2.] 

Miscellanesus first appeal from an order 

- of the Senior Subordinate Judge, Jhelum, 
dated the 26th January 1925. 

Dr. Nand Lal, for the Appellant. 

Mr. Dev Raj Sawhney, for the ei 
ent. 


JUDGMENT. —An aein was 
made on the 13th August 1924 under Sch. 
II, paras. 20 and 21, C. P. C., by the Firm 
Radha Kishen-Chuni Lal through Raunki 
Ram, purporting to be its manager, against 
the Firm Ahsa Mal-Ishar Das, throu gh Lakhini 
Chand son of Ganda Mal, ‘described - as its 
managing partner, to file an award dated 
the 13th August 1924and to have it made 
a decree of the Court. The application was 
made the same day the award was written 
and when it was presented the two persons 
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described as the. managers were present as- 


- well as the arbitrator. According to the 
: award two persons were partners of the Firm 
Ahsa Mal-Ishar Das, namely, Lakhmi Chand 
son of Ganda Mal, who purported tobe its 
managing partnef, and another Lakhmi 
Chand son of Ishar Das and the arbitrator 
awarded Rs. 10,743, against the Firm Ahsa 
Mal-Ishar Das in favour of the Firm -Radha 
Kishen-Chuni Lal with interest at 12 per cent, 


45 


spo 
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perannum till payment. In spite of the large 
amount involved Lakhmi Chand son of 
Ganda Mal signed the award and also agreed 


that it should be filed in Court. On the 
3lst October 1924 it came to the notice of 


-the Court from the statement of Raunki Ram 


that he had only been a paid servant of the 
plaintiff Firm Radha Kishen-Chuni Lal 
which had ceased to exist three years before 
the alleged arbitration. He also disclosed that 


-Radha Kishen, one ofits two partners, was 


dead and thathe had no power-of-attorney 
from its other partner Chuni Lal, who was 
his brother-in-law. "In fact Raunki Ram 
signed the agreement to refer and signed 
the award, and put in the application to the 
Gourt only on the alleged oral instructions 
of Chuni Lal and it is obvious that he had 
no power to do these acts. The Courtthere- 
upon ordered notice ta issue to the defend- 
ant Firm Ahsa Mal-Ishar Das, at Karachi, 
and to Chuni Lal, but Lakhmi Chand son 
of Ganda Mal at once volunteered a state- 
ment to the Court that the defendant firm 
had been closed or dissolved, though he 
used to institute and defend suits on its be- 
half. He added that -the share-holders 
were :— 

Himself, i. e. Lakhmi Chand, son of Ganda 
Mal, Re. 0-5- 4, 

Lakhmi Chand son of Ishar Dispnersan 
Re. 0-10-68, He also said that the dealings of 
that firm came to him on an award. Accord- . 
ingly the Court summoned the other Lakhmi 
Chand and Chuni Lal. | 

Chuni Lal -did not appearon the 25th 
November 1924 but Lakhmi Chand son of 
Ishar Das did. On that date Raunki Ram 
further disclosed that Chuni Lal and 
Lakhmi Chand son of Ganda Mal were true 
brothers, so that he was the brother-in-law 
of both of them. By the consent award, 
therefore, the dissolved firm, in which’ Chuni ` 
Lal was a partner, got an order against tne 


_ dissolved firm in which his brother Lakhmi 


Chand son of Ganda Mal, wasa partner to 
the extent of one-third, for a large sum of 
money with interest. Ghuni Lal ultimately 
appeared on the 13th December 1924 and 
admitted that his firm was closed or .dis- 
solved some five years before and that Radha 
Kishen, the deceased partner, hadleft a 
minor son, who, however, had no connection . 
with the firm. He further said that he had 
orally authorised his brother-in-law Raunki 
Rani to actfor him and that the defendant 
firm had been closed for three or four years. 
Lakhmi Chand son of Ganda Mal made q 


pote neee 
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further statement on the 13th December 
1924 that Ahsa Mal-Ishar Das was not yet 
dissolved and that he was full owner of that 
firm by both the arbitration awards though 
this goes against his own consent award. 
He admitted that Kimat Rai had been ap- 
pointed by the Court of the Judicial Com- 
missioner, Karachi, as Receiver of the Firm 
Absa Mal-Isbar Das to collect outstandings 
and pay debts with what he collected. He 
also said that he had got no authority from 
the Receiver to enter on this arbitration 
‘and that the other Lakhmi Chand son of 
` Ishar Das used to give assent to what he did, 
though it was not asserted that he assented 
to this arbitration. 

The other Lakhmi Chand son of Ishar 
Das appeared on the 25th November 1924 
by Counsel who fileda written statement 
-and made an oral one. He objected that 
Raunki Ram could not carry on the suit on 
the oral instructionsof Chuni Lal. This was 
certainly correct but when Chuni Lal came 
forward later, the position changed at least as 
far as the suit is concerned. It was further 
stated (1) that there was noreference to 
arbitration on behalf of either of the two 
firms, and (2) that there was no dispute 
between them so that therecould be no refer- 
ence. It was further explained thatthe Firm 
Ahsa Mal-Ishar,Das was dissolved in No- 
vember 1917 by an award filed in the Court 
of the Judicial Commissioner. Ishar Das 
died in February 1918 when his son and heir 
Lakhmi Chand, son of Ishar Das, was 13 
yearsold. A fresh dispute arose then and 
the same arbitrator Kimat Rai, settled it by 
a second award in October 1918 and it þe- 
came a rule of the Court: on 15th October 
1919. Both the Lakhmi Chands, one being 
represented by his mother, then moved the 
Judicial Commissioner that Kimat Rai 
should be appointed Receiver to recover 
the outstandings and discharge the liabi- 
lities of the partnership, details of 
. which were given in a list prepared by 

Lakhmi Chand eon of Ganda Mal, which 
was, however, not admitted necessarily to 
be correct by the other Lakhmi Chand. 
The Receiver finally hadto distribute the 
surplus of the dissolved partnership between 
the parties, 1. ¢., between the surviving part- 
ner LakhmiChand son of Ganda Mal and 
the son of the deceased partner, Lakhmi 
Chand son of Ishar Das. The Judicial Ccm- 
missioner accordingly appointed Kir at Rai, 
Receiver with the powers noted atove in 
December 1919, All this is supported and 
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proved by the copies of the joint application 
of the parties concerned and the order pass- 
ed by the Judicial Commissioner together 
with a copy of the list of assets and labili- 
ties referred to above, which are upon this 
record. 

It is perfectly clear ‘hat all the parties 
knew the contentions marked (1) and (2) 
above on behalf of Lakhmi Chand son of 
Ishar Das and the Court then proceeded to 
determine them, after noting on the 13th 
December 1924 -that the parties had made 
the statements and giveh the evidence they 
desired. A date was then fixed for argu- 
ments, and on the 26th January 1925 the 
Court dismissed the application on the 
grounds (1) that there was no reference to 
arbitrationon behalf of the alleged firm, 
though there wasan attempt by the two 
brothers, Chuni Lal and Lakhmi Chand, 
and their brother-in-law Raunki Ram, to 
defraud the other Lakhmi Chand and (2) 
that there was no matter in dispute between 
the two firms to be referred to arbitration. 
Relying on the opening words of para. 21 A 
the Second Schedule of the CO. P. C. 
held that that was sufficient to dispose 
the application. Against this decision the 
plaintiff firm through Chuni Lal has filed 
this appeal. 

“The Court also appears to have com- 
menced proceedings under s. 476, Cr. P. ©., 
for this Court was moved to stay them, pend- 
ing this appeal. 

It was argued before me that the Court 
erred in not framing issues and allowing 
parties to produce evidence. The above 
discussion is sufficient to dispose of this 
contention. The parties knew what was in 
issue and said they had no further state- 
ments to make or evidence to give. A date 
was fixed for arguments andthe case was 
argued on thesetwo points, and no attempt 
was made to say that there was any other 
evidence to produce. There is thus no force 
in grounds Nos. 6 and 7 of the appeal. 
The merits of the case were obviously not 
affected in these circumstances and s. 99, ©. 
P. C., in any case applies. 

It was next argued (grounds Nos. 8 and 9) 
that the Court had no ‘power to decide the 
two matters it did but was confined ta 
deciding any objections under paras. 14 
and 15 of the seccnd Schedule, C, P. O. 
This is obvicusly wrong for the opening 
words of paia. 21 of the Second Schedule 
weie inserted io seb at rest this questicn, 
as to which diflerent views had been taken 
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by some of the High Courts. See also Ganesh 
Singh v. Kashi Singh (1) and Firm Mansa 
Ram-Gordhan Das v. Firm Mangal Sain- 
Duni Chand (2) (Lahore High Court) and 
Dip Chand v. Sahibdino (3). The case re- 
ported as Sassoon and Co. v. Ramdutt Ram- 
Kissen Das (4) is not against this view 
as it wasa case under the Indian Arbitra- 
tion Act and not under the ©. P..C. 
Pokhardas Jashiomal v. Forbes Forbes, 
Campbell & Co. (5) is not in point for the 
same reason. . 

The first five grounds of appeal amount 
to this that there was avalid reference of a 
disputed matter to arbitration on behalf of 
both of the firms. It was held in Ram Bha- 
rose v. Kalu Mal (6) that one partner cannot 
enter into an agreement to refer, the reason- 
ing being based on s. 251 of the Contract 
Act. The English authorities are admittedly 
to the same effect. The Madras High Court 
has taken a similar view in Chandooru Pan- 
nayya v. Venugopala Rice Factory Co., Ltd. 
(7) and Venkatachellam Chetty v. Ramana- 
than Chetty (8). There is a full discussion 
of this question by the Caleutta High Court 
- in Mohamad Akbar v, Dwarka Nath (9). In 
it the plaintiffssued as legal representatives 
ofa deceased partner to have the partner- 
ship wound up. It was held that it was the 
duty of the surviving partners to take all 
steps necessary for the completion of their 
unperformed engagements. (See s. 263 of 
the Contract Act), But, after the death of 
one partner, it was held that a ‘dispute be- 
tween the partnership and a third party 
could not be referred to arbitration by the 
surviving partners. This decision was bas- 
ed on the Indian, English, and United States 
judicial decisions and it ison all fours with 
the present case, 

On behalf of the appellant I was referred 
to Ghaznavi & Co, v. Budge-Budge Jute Mills 
(10) in which it was held that an award was 

28 A. 621; A. W. N. (1906) 136. 

2) 65 Ind. Cas. 497; A. I. R. Ra Lah. 149. 

(3) 12 Ind Cas. 639; 5 S. L. R. 92. 

(4) 70 Ind. Cas. 777; 50 ©. 1; A. I. R. 1922 P. O. 


374; 37 ©. L. J. 336: 44 M. D. zi 758; 27 C. W. N. 660; 
1923) M. W.N. 372; 18 L. W. 537; 491, A. 366 


P. C.). 
(5) 19 Ind. Cas. 363; 6 S. L. R. 127. 
(6) 22 A, 135; A. W.N. (1900) 12; 9 Ind. Dec. (N. s.) 


(7) 43 Ind. Was 508; 22 M. L. T. 520; 7 L. W. 114; 
0918) M. W. N. 51. 

(8) 59 Ind. Cas 501;°12L. W. 228; (1920) M. W. N. 
50%; 39 M. L. J. 269. 

(9) 6 Ind. Cas. 63; 110. L.J, 658414 O. W, N. 


1106, 
(10) 25 Tnd, Oas, 955, 
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not bad for the facts that it was made 
against a firm without ascertaining who were 
the parties liable as the new O. P.O. provid-- 
ed for suits against firms in the firm’s names. 
That ruling obviously is of no help in the 
special circumstances of this case. Besides 
it wasacompulsory reference under the terms 
of the contract. Similarly, Sukha Nand v, 
Behari Ram-Ishar Das (11), and Bishambar 
Mal-Pala Mal v, Firm Ganga Sahai Nihal 
Chand (12) are obviously not in point, I, 
therefore, hold that there was no reference 


“to arbitration on behalf of either of the . 


firms named and that the application to file 
the award was consequently rightly dismis- 
sed under the opening words of para. 21 of 
the Second Schedule, O. P. O.: . 

This case is even stronger than the one 
reportedas Mohamad Akbarv. Dwarka Nath 
(9) asa Receiverisin existence winding up 
the partnershipaffairs gf Ahsa Mal-Ishar Das 
underthe Court of the Judicial Commis- 
sioner. It. has been proved that he has been 
given full powers to collect all outstandings . 
and to pay debts and to distribute the sur- 
plus. It was, therefore, not possible for 
Lakhmi Chand son of Ganda Mal to refera 
question as to whetherthe defendant firm 
owed anything toany one. See Pollock and 


-Mulla’s Contract Act, bth Edition, page 807. 


It was also argued by the respondent's 
Counsel that there could have been no 
matter in dispute to refer to a arbitration as 
in thelist handed over by Lakhmi Chand 
son of Ganda Mal himself to the Receiver, 
this’ debt isnot included and as any debt 
due by the dissolved firm must have been 
time-barred before August 1914. In the 
absence of any other evidence this conten- 
tion must also prevail. The listin question 
has been proved and there is nothing tore- 
but it. 

I have already shown that it has not been 
established that the whole of the business 
of Ahsa Mal Ishar Das has been handed over 
to Lakhmi Chand son of Ganda Mal by the 
two awards referred to but that on the con- 
trary a Receiver is liquidating this firm. Even 
in the award it is stated that both the Lakhmi 
Likewise it 
is not established that Chuni Lal is the sole 
proprietor of Radha Kishen-Chuni Lal with 
full powers as regards it. If only the two 
brothers Chuni Lal and Lakhmi Chand son 
of Ganda Mal were meant to be involved, it 


(11) G8 Ind. Cas, 750; A. I. R. 1923 Lah. T 
(12) 71 Ind, Oas. 734; 5L. L.J. 5; A. 


Lah. 312 
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would have been éasy for them to get an 
award dgainst one brotherin favour of the 
other. This disposes of all the grounds 


Pa 


“argued. 

In theresult this appealis dismissed with 
costs. $ 

Z. K. Appeal dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Sgconp Civin APPEAL No, 320 or 1924. 
ouly 4, 1925. 
Present:—Mr. Hallifax, A. J.C. 
MANSARAM—P .aintires—A PPELLANT 
. versus 
BUDHU AND ANOTHER—DEFENDANTS— 
RESPONDENTS. : 

C. P. Tenancy Act (I of 1920), s. 104, Sch. II, Art. 
I, scope of —Dispossession ef tenant by other than land- 
lord—“Tenant,” whether includes holder of survey 
Number in Sambalpur Territory. f 

Section 104 and Art. 1 of the Second Schedule of the 
C. P. Tenancy Act apply to all suits for possession by a 
| person claiming to be a tenant, irrespective of the fact 

as to whether the person keeping him out of posses- 
sion is the landlord of the village or any other person. 

The holder of a Survey Number in the Sambalpur 
Territory is a “tenant” within the meaning of Art, 1 
of Sch. il to the U. P. Tenancy Act. 

Appeal against adecree of the District 
Judge, Bilaspur, dated the 30th April 1924, 
in CU. A. No. 50 of 1924. 

Mr. M. R. Bobde, for the Appellant. 

Messrs. G. R. Deo and T. Y. Dehankar, 
for the Respondents. $ 

JUDGMENT. (July 4, 1925.)—There is 
no basis whatever for the opinion ex- 
pressed in the judgment of the lower 
Appellate Court that s. 104 and Art. 1 of 
the Second Schedule of the Tenancy Act 
of 1920 apply to a suit by a person 
claiming to be a tenant only when it 
isagainst the landlord of the holding he 
claims. The contrary could hardly be more 
eléarly expressed than in the words of Art. 1 
of the Schedule, The learned Judge also 
contradicts.himself on this point in that 
portion of the judgment in which he finds 
that the plaintifs suit is not barred by the 
rule of limitation because it was filed with- 
in two years of his dispossession by the 
defendants. 

Thefacts are these: In 1911 the defend- 
ant Budhu transferred in some way or 
other to the plaintiff Mansaram the Survey 

' Numbers in a village in the Sambalpur 

‘Territory of which he was the holder, and 
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Mansaram remained in possession of them 
and paid the rent forthem tothe Gaontia 
till November 1921. In 1915 one Ramprasad 
to whom Budhu had transferred a part or 
the whole of the land held by Mansaram 
sued the latter for possession, Mansaram 


- pleaded that he was the tenant, and the 


suit was dismissed. Budhu was a witness 
for the plaintiff in that case and, therefore, 
had notice not later than 1915 that Mansa- 
ram was asserting a hostile title,even if he 
had till then held permissive possession 
under Budhu. Mansaram remained in pos- 
session as the tenant recognised by the 
Gaontia till November 1921 when he - was 
ousted by Budhu, and he filed the suit for 
possession out of which this appeal arises 
on the 6th of July 1923. 


` "Itis the opinion of the learned Judge of 


the lower Appellate Court that the holder 
ofa Survey Number in the Sambalpu: Terri- 
tory is not- included in the word “tenant” 
as used in Art. lof the Second Schedule 
ofthe Tenancy Act, 192u, and that the period 
of limitation lora suit by him to recover 
possession of a Survey Number of which he 
claims to be the holder is 12 years. It 
has been held, therefore, that Budhu did not 
lose hisrights in the holding by being out 
of possession for more than two years be- 
tween 1915 and 1921. This, of course, 
imphes that the learned Judge was further 
of opinion that s. 35 (2) ot the Tenancy 


- Act, 1898 also did not apply to sucha per- 


son. i 

This view of the matter is based on read- 
ing the second Explanation attached to the 
detinition of a tenant in cl. (11) of s. 2 
of the Tenancy Act, 1920, which is the same 
as that attached to cl. (14) of s. 2 of the 
Act of 1898, as meaning that the holder of a 
Survey Numberin the Sambalpur Territory 


-is to be treated asa tenant so far as the 


Gaontia is concerned but for no other 
purposes. I can see-very little reason for 
such an interpretation of the words used 
in thetwo Acts, butif it were correct it 
would follow that the holder ofa Survey 
Number in the Sambalpur Territory had all 
the rights and privileges of the holder of 
one in Berar including the unrestricted 
right of transfer and it is beyond doubt that 
he has not got these tights. “The interpre- 
tation is, therefore, wrong and Budhu had 
ceased to be the holder of the Survey 
Numbers in dispute in this case long before 
November 1921 when he took forcible 
possession of them from#Mansaram, whether - 


(99 1. 0, 1936) 


we apply the Tenancy Act of 1920 or that 


` of 1898. 

The decree of the lower Appellate Court 
will be set aside and that of the first Court 
will be restored. The Pleader’s fee in this 
Court will be twenty rupees. 

(July 8, 1925)—The order for the payment 
óf” costs was accidently omitted from this 
<- judgment. The whole costs in all three 
Courts will be paid by the defendants. 

N.H. Decree set aside. 


LAHORE HIGH COURT. 
' Bgconn Crvtu ArrraL No. 1370 or 1921. 
February 23, 1925. 
Present: —Mr. Justice Abdul Raoof. and 
Mr. Justice Harrison. 
MAHTAB SHAH—DEFENDANT— 
APPELLANT 
versus | 
ALI HAIDAR SHAH AND orHERs— | 
RESPONDENTS. - 

“Punjab Courts Act (VI of 1918), s. 41 (3)—Appeal, 
second—Certificate granted on mistaken grounds, valid- 
ity of. 

Where a District Judge grants a certificate under 
s. 41 (3) of the Punjab Gourts Act with regard to a 
question of custom for the reason that the appellant 
is anyhow appealing on the question of the ancestral 
nature of the land and that it is advisable that he 
should be given a certificate in order that’ he might 
agitate every question which has arisen in the cass 


and it is not stated in the certificate that the various’ 


requirements of the section have been fulfilled, the 


certificate is bad and will be. ignored by the High - 


Court. 

Second appeal from a decree of the Dis- 
trict Judge, Rawalpindi, dated the Ith 
February 1921, reversing that of the Munsif, 
First Class, Rawalpindi, dated the 23rd 
‘ October 1920. 

. Mr. Aziz Ahmad and Ohaudhri Zafarulla 

Khan, for the Appellant. 

Mr. M. L. Puri, for the Respondents. | 

JUDGMENT.—The plaintiffs in this 
case are the collaterals in the third degree 
of one Latif Shah and they. pray for a 
declaration that a gift made by him toa 
very distant relative, named Mahtab Shah, 
shall not affect their reversionary rights. 
The suit was dismissed by the Trial Court 
but the appeal to the District Judge was 
successful and a decree has been given as 
sought for. 


On second appeal, which is supported by | 


a certifi¢ate, Counsel contends, in the first 


place, that the plaintiffs have not proved | 
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the property in suib to be ancestral, and, in 


the second, that the gift is valid. 


We find that the second and main ques- 
tion cannot be argued as we hold that the 
certificate given by the District Judge does 
not comply with the requirements of s. 41 
(3) of the Punjab Courts Act. The District 
Judge granted this certificate for the reason 
that the appellant was anyhow appealing 
on the-question of the ancestral nature ‘df 
the land, and, therefore, the Judge appeared 
to think. it advisable that he should be 
given a certificate in order that he might 
agitate every question which had arisen in 
this case. It is not stated thatthe various 
requirements of the section have been ful 
filled and, as the grounds on which the 
certificate is granted are wholly mistaken, 
we must ignore it, 

The question remains whether the 
plaintiffs have or have not established ‘the 
ancestral nature of the land. The pedigree- 
table is to be found on page 23 of the judg- 
ment of the District Judge. It is an 
admitted fact that the landin suit was held: 
by Sher Muhammad, the common ancestor. 
It is also an admitted fact that it was held: 
by his grandson Latif Shah, and inthe year 
1860 by Jawaya Shah, father of the donor. It 
is also admitted by the defendants that. 
Latif Shah was succeeded by his two daug- 
ters, and Juwaya Shah, therefore, must have. 
inherited from his mother. It is well 

established law under these circumstances.. 
that the woman merely acts as conduit pipe, 
and that the ancestral nature of the land. 
isnot affected by the fact that she takes a _ 
place in the line of succession. We agree ` 
with the learned District Judge in finding 
that the plaintifis have established beyond 


‘all doubt that the land in suit is ancestral, 


and we dismiss the appeal with costs. 
Z, K. Appeal dismissed, . 





MADRAS HIGH COURT. : 
APPEAL AGAINST APPELLATS ORDER No. 102 : 
oF 1923. : 

February 27, 1925. 

Present :—Mr. J ustice Wallace. 
PARAKKAT DEVASWOM TRUSTEES 
or K. P. VEERARAGHAVAIYER AND 
OTHEKS—~APPELLANTS 
versus 
VENKATACHALAM VADHAYAR anp’ 

OTHERS-—RESPONDENTS. i 
Limitation Act (IX of 1908), Sch. I, Art. 182 (5). Š 
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Step-in-aid of- emecution~-Decree against trust— 
Appointment of fresh trustee—Execution application 
against trustee on record—Bona fide petition—Burden 
of proof —Precedents—Reported and unreported deci- 

sions. > 
The. removal under a decree of a trustee from office 
_ comes into operation not frum the date of the decree 
but from the date on which the trustee is removed 
from actual-possession. So longas he is not removed 
and remains in possession of the property, he is the 
proper judgment-debtor to be on record for purposes 
ve execution of a decree against the trust. {p. 711, col. 


A bona fide application to execute a decree against 
the judgment-debtor on record is in accordance with 
law even though it is subsequently discovered that 

. at the time of the application he had ceased to be 
the proper person to be proceeded against. [ibid.] 


Samia Pillai v. Chockalinga Chettiar, 17 M. 76; 4 
M. L. J. 8; 6 Ind. Dec. (n.s) 52, Balkishen Das v. 
Bedmati Koer, 20 U. 388; 10 Ind. Dee. (x. s.) 263 and 
Ramasawmi Chettiar v. Oppilamani Chetti, 4 Ind Cas. 
1059; 33 M. 6; 6 M. L. T. 269; 19 M. L. J. 671, relied 


on. 

The burden of proving that the judgment-debtor 
named in the decree has ceased to be the real judg- 
ment-debtor for purposes of execution and that the 
application impleading the person on record is not 
bona fide is onthe person who sets up that such 
application is not in accordance with law. [p. 71], col. 


In the case of a conflict between a reported and an 
‘unreported decision, the proper course is to follow the 
reported decision. ([p. 711, col.1] 

Appeal against an order of the District 
Court, South Malabar, in A. S. No. 523 
of 1922, preferred against that of the Sub- 
ordinate Judge, Ottapalam, in Execution 
Petition No. 123 of 1922. 

Mr. K. Kuttikrishna Menon, the 

Appellants. 

- Messrs. N. A. Krishna Iyer and T.S. 
Anantharaman, for the Respondents, 
JUDGMENT.—The question in this 

appeal is whether the execution petition 

is barred by time. The decree sought to 

be executed is the final decree in O. 8. 

No. 36 of 1912 on a -hypothecation bond 

executed by certain persons. The bond was 

executed by them, as trustees or owners of 

a certain Devaswom. At the time that 

suit was pending another suit, O, S. No. 12 

of 1912, to declare that the trust was a 

public trust and to remove the .above per- 

sons was going on. On sth July 1914 

a decree to remove them was passed. The 

final decree in O.8. No. 36 of 1912, the hy- 

pothecation decree against the property was 
passed on 30th September 1914. Three 
execution petitions were put in to execute 
this final decree. The first was put in on 
20th July 1915 and was dismissed, because 
batta was not paid. The second was put 
in on 26th June 1918 and was rejected for 


for 
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the same reason. The third was putin on 
20th June 1921 and is the execution petition 
now under appeal. 

. The appellants are the present trustees 
who were put into office in the place of the 
original judgment-debtors by force of the 
decree in O. S. No. 12 of 1912 at sometime 
which is not known. They contend in 
limine that the decree inO. S. No, 36 of 
1912 now under execution was not against 
the trust property at all; but I am not 
prepared to accept this contention, for the 
decree clearly is in the first instance, 
against the trust property. It is further 
contended that the .decree isa nullity, it 
being pointed out that the decree remov- 
ing the original trustees was passed some 
two months before the final decree against 
them. But it isclear that this contention 
cannot arise unless the respondents show 
that the judgment-debtors in O.8. No. 36 
of 1912 had been, asa matter of fact, re- 
moved, in consequence of the decree in 
O. S. No 12 of 1912, sometime prior to the 
final decree in O. S.No. 36 of 1912 and that 
some other trustees or Receiver had been 
appointed in their place who could have been 
brought on the record as the legal repre- 
sentatives of the original trustees before . 
the final decree was passed. This fact the 
appellants have not attempted to „show, 
It is a question of fact which ought to 
have been heard and decided by the first 
Court; and in the absence of any evidence 
to prove that fact it cannot be reasonably 
contendéd that the decree in O. S. No. 36 of 
1912 is a nullity. 

The next contention is based on very 
much the same argument. Appellants con- 
tend that the execution petition dated 20th ` 
July 1915° was not in accordance with law, 
because the proper judgment-debtors were 
not on record in that petition, as that 


‘petition was putin against the judgment- 


debtors named inthe decree a year or so 
after the decree for their removal had been 
passed. It is saidthat a Receiver was appoin- 
ted in O.8.-No. 12 of 1912 on 16th Feb- 
ruary 1915 some five months before the date 
of the first execution petition; but again, 
the appellants have not attempted to show 
that this Receiver took charge or that the 
trustees, who were the original judgment- 
debtors, were actually ousted by him from 
the property prior to the date of this first 
execution petition. 

The lower Appellate Court accepts the 
view that tha original judgment-debtors 
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were not theproper party respondents to the 
execution petition because they had been dis- 
missed by the decree in O. S. No. 12 of 1912 
on 9th July 1912 but it nevertheless held 
that the execution petition was in accord- 
ancs with law.I do not agree with the lower 
Appellate Court in its view that the re- 
moval of the original trustees came into 
operation from the date of the decree and 
not from the date, whatever date it be, 
on which the trustees were removed from 
actual possession. So long as they were 
_ not removed and they remained in control 

of the property cannot be contended that 
‘they were not the proper judgment debtors 
to be on record in the execution petition. 
Suppose for example that no Receiver or new 
trustees was appointed for some months 
after the passing of the decree in O. 8. 
No. 12 0f 1912. It could not be held that 
there wasno judgment-debtor at all against 
whom any execution petition could be 
brought during that period. The crucial 
date on which the trustees cease to he actual 
judgmert-debtors is that on which they were 
ousted from the control of the trust pro- 
perty. What that date is does not appear. 
It isclear that the duty of the appellants 
was toestablish that date and they have 
not chosen to do so, It cannot, therefore, 
be concluded that on the date of the execu- 


tion petition of 1915 the original trustees, 


were not the proper judgment-debtors. 
Therefore thereis no proof that this execa- 
tion petition was not against the proper 
judgment-debtors. i 

Even if it were against the wrong judg- 
ment-debtors it would not be invalid as a 
step-in-aid so long as the executing decres- 
holder bona fide believed that they were 
still the proper judgment-debtors. Acĉord- 
ing tolaw, so far as laid down in this 
Presidency, a. bona fide application to 
execute a decree against a particular 
judgment-debtor is in ‘accordance with 
law even though it is subsequently dis- 
covered that the judgment-debtor was 
dead at the time of the application; see 
Samia Pillai v. Choe'salingt Chettiar 4). 
An unreported case of this Court, O. MLA 
No. 185 of 1902, has been brought to my 
noties which takes an opposite view...... but 
in sash cases the proper course is to fol- 
low the reported decision. The sama prin- 
ciole has been laid down in Baltishen 
Das v, Bedamatt Koer (2) where it was held 

(D 17 M. 76, 4 M. L. J. 8; 6 Ind. Das. (N. s.) 52. 
(2) 20 O. 388 at p. 393; 10 Ind. Dec. (w. s.) 263. 


PARAKKAT DEVASWOM V. VENKATACHALAM VADHAYAR, 


711 

that an application made against persons 
who were not the legal representatives of the 
deceased julgment-debtor was valid if the 
decre:-holder bona fide believed that they 
were the legal representatives: see also 
Ramasawmi Chettiar v. Oppilamani Chetti 
(3). The High Court of Allahabad takes a 
different view which this High Oourt so 
far has not accepted: see Jnanendra Nath 
Basu v. Nihalo Bibi (4); but compare this 
with Mahomed Hussain v. Enyat Hussain 
5). 
| Now as the application of 1915 was put 
in against the judgment-debtors named in 
the decree the Executing Court in the 
absence of evidence,to the contrary could 
not but decide’ that the execution petition 
was in accordance with law. It is not its 
business to go outside the decree and enquire 
whether the judgment-debtors named in that 
decree were still th8 proper - judgment- 
debtors in 1915. The presumption is that the 
execution petition was in accordance with 
law, and it was admitted as-such by the 
Courtand notice issued therein. The parties’ 
who now wish to contend that it was not, 
were bound to prove it, and for that purpose 
they must first establish that the judg- 
ment-debtors named in the decree were no 
longer the real judgment-debtors. That, 
as noted, they have not attempted to do. 
Unless and until they proved that fact, it 
wasnot the business of the decree-holders to 
prove that they neyertheless bona fide be- 
lieved that the julgment-debtors named in 
the decree were still really the judgment- . 
debtors. It is not, therefore, open to the 
appellants who have not established the fact 


“necessary to throwon the decree-holders the 


onus of proving their bona fides, to put for- 
ward now any contention that the execution 
petition of 1915 was not bona fide. 

A farther contention has been put forward 
that the decree under execution was a 
fraudulent decree come-to by collusion be- 
tween the mortgagee and the original trustees. 
But, obviously that objection cannot be 
taken in execution. The real judgment- 
debtor is the trust; and the representatives 
of the trust cannot attack it in execution 
proceedings. IE they want to set aside the 
decree they must institute appropriate pro- 
ceedings. í 

Iam, therefore, of the opinion that the 


(3) s Ind. Cas. 1059; 33 M. 6; 6 M. L. T., 269; 19 M, 
J. 67l. -> 


4) 6 Ind. Cas. 33; 32 A. 404; 7 A. L. J. 512. 
5 24 Ind, Oas. 473; 38 A. 482; 12 A, L. J, 830, 
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order of the District Judge is right and. 
dismiss this Jag peal with costs of res pohdents 
Nos: 1 and 2 

VNV 

N. H. Appeal dismissed., 


pa al 


LAHORE HIGH COURT. 
First Givin Appgat No. 2586 oF 1922. 
December 2, 1925. 

Present: —Mr. J ustice Zafar Ali and 
Mr. Justice Addison. 

Messrs. RAGHUNATH DAS-RAM 
SARUP—DEFENDANT—ÅPPELL ANT 
VETSUS 
Mrssrs. SULZER BRUDERER anv Co., — 
PLAINTIFF—RESPONDENT. 

Arbitration—Award, suit to enforce—Contract con- 
taining arbitration clause ,e validity of, whether can 
be questioned—-Procedur e-—Piecemeal trial of suit, 
undesirability of.. 

In answer to a suit to enforce an award, made on 
a reference in pursuance of an arbitration clause con- 
tained in a contract alleged to have been entered into 
between the parties; it is open to the defendant to 
plead-that there was no completed contract between 
the parties and that consequently the arbitration 


clause could not come into operation. This objection” 


goes tothe root of the whole matter and must be 
determined along with any other issues in the suit. 
[p. 718, col. 1.] . 

The "practice of trying an important case piecemeal 
tends to lead to protracted litigation and serious in- 
convenience and to involve the parties in heavy costs 
if the case is taken repeatedly on appeal to a superior 
tribunal. [p. 714, col. 2.] 

First appeal from a dewiss of ae Senior 


-, Sub-Judge, Delhi, dated the 18th July 1922. 


Bakhshi Tek Chand and Lala Kahan, 


Chand. for the Appellant. 


Mr. Prem Lal, and Lala Ram Kishore, 
for the Respondent. 

JUDGMENT .—The plaintiff sued the 
defendant on the allegations that the de- 
fendant on the 8th January 1920 placed an 
indent with him for5 cases of grey merino 


on certain terms; that the indent was duly . 


accepted by the plaintiff within the prescribed 
period of sixty days; that the goods were 
shipped by the plaintiff; but that the defend- 
ants raised frivolous objections which were 
referred by the two parties to arbitrators 
who disagreed and that thereupon they were 
duly referred to an umpire who gave an ex 
parte award in the plaintiff's favour. This 
award was to the effect that the defendant 
should take up and pay for the goods. It 
was alleged that the sum payable on this 


‘award, though- it was not actually fixed 
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was Rs..36,925-15-9 and this with future in- 
‘terest was claimed on its basis. In the 
alternative it was claimed that this sum 
was due forthe price of the goods apart 
from the award. 

The defendant admitted the indent but ' 
denied that it had been accepted within the - 
period prescribed. There was thus no com- 
pleted contract. The-submission to the two 
arbitrators was admitted but the appoint- 
ment and proceedings of the umpire were 
alleged to be illegal, so that the award was 
invalid. The other pleas do not require 
mention at present. except that plaintiff's 
Counsel replied that the indent had been 
accepted within the prescribed period and 
that in any case the defendant had accepted 
his client's acceptance as due acceptance. 
These allegations were denied by de- 
fendant’s Counsel and the Court proceeded 
to frame the following issues:— 

(1) Was an umpire validly appointed 
and did he give an award? 

(2) Ifso, is it invalid and not binding on 
the defendants? 

(3) To what amount is plaintiff entitled 
under the award ? 

(4) Was there a completed contract be- 
tween the parties? 

(5) Is defendant estopped from impugn- 
ing the contract ? 

(6) Was plaintiff ready and willing to 
perform his part of the contract? Did de- 
fendant break it? If so, how and when? 

(7) Was defendant excused from accept- 
ing the goods under the circumstances of 
the case? 

(8) Had the property. in the goods passed 
to the defendant? ` 

(9) If so, does not a suit lie for the price of 
the goods as framed ? 

Later it added the following two issues:—- 

(IO) What goodsand under what circum- 
stances have been parted with? What is the 
effect thereof on plaintiff's claim ? 

(11) To ‘what amount for price, charges 
and interest are plaintiffs entitled and at 


- what rate of exchange ? 


When the first nine issues were struck the 
‘Court ordered the parties to produce theirevi- 
dence on the first three issues only, though 
later evidence was also allowed on Issues ` 
Nos. 10) and (11) as being supplementary 
to the first three issues. Jt would seem that 
this order was verbally objected to when it 
was made; while before evidence was com- 
menced, defendant's Counsel again tried to 
get the order changed toallow of evidence 
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being given on all the issues. He was over- 
ruled and he then put in a written appli- 
cation to the same effect. This also was 
refused. The Court then proceeded to judg- 
ment on the issues mentioned and holding 
that the award was valid, found that 
` Rs. 32,683 26 were due on it. A decree for 
that sum with future interest at 9 percent. 
per annum was given to the plaintiff with a 
lien on the goods, Against ‘this decision 
the defendant has filed this appeal. 

It was argued by the learned Counsel for 
the appellant that Issues Nos. (4) and (5) went 
to the very root of the matter as they involv- 
ed the question of the jurisdiction of the 
arbitrators and that it was, therefore, illegal 
to shut outall evidence on these two issues 
and to decide the suit only on issues Nos. (1) 
to (3). The Trial Court itself seems to have 
felt this difficulty; for, though it confined the 
case to issues Nos. (1) and {3), it entered into 
a discussion of issues Nos. (4) and (5) in its 
judgment at pages 73 and 74 of the paper 
book. It said there that the indent, which 
contained an agreement to refer disputes. to 
arbitration, was admitted. It did not add 
thatthe acceptance of that indent by the 
plaintiff-respondent which was necessary to 
make it a complete contract was denied. It 
then went on to say that in the correspond- 
ence not a word was said as to the con- 
tract not having been completed, although 
both sides appointed arbitrators. This was 
a discussion of issues Nos. (4) and (5), ` evi- 
dence as to which had been excluded. 

In Sasoon & Co., v. Ramdutt Ramkissen 
Das (1) their Lordships of the Privy Council 
held that a suit was maintainable to contest 
an award when the objection was the want 
of jurisdiction in the arbitrator, In Firm 
Jainarain-Babu Lal v. Firm Narain Das- 
Jaini Mal (2) it was held at pages 305*- 
306* that the question of the factum or the 
validity of the contract was not within the 
cognizance of the arbitrators, and that the 
arbitration clause assumed that there was 
a valid and binding contract between the 
parties, thatis, that the arbitration clause, 
which is part of the contract, falls if the 
contract falls. It was sought to distinguish 
these authorities on the ground that in 
them the arbitration had been ex parte 

(1) 70 Ind. Cas. 777; 50 ©. 1; A, IR. 1922 P. ©. 


374; 37 ©. L. J. 336; 44 M. L. J. 758; 27 O. W.N. 660; 
any M. W. N. 372; 18 L. W. 537;.49 I. A. 366 


(P. C.). 

a 69 Ind. Cas. 585; 3 L. 296; A. I, R. 1922 Lah. 
y ; 
*Page of 3 L—{Ed,] 
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throughout. But in the present case the 
effect of their having been a submission 
to arbitration is clearly included in issue 
No (5), which should, therefore, have been 
decided after recording evidences, and 
afterissue No (4) had been decided. 

In Tuyabally Abdul Hussain v. James 
Finlay & Co. (3) the Sind Judicial Commis- 
sioners also held that a party dissatisfied 
with a private award could contest it, when 
it was sought to enforce it under the Indian 
Arbitration Act, by taking such objections 
as that Act allowed but that that remedy 
was not his sole remedy. He could also 
bring a suit, thereafter, to set aside the 
award on the ground that no contract, pro- 
viding for a reference to arbitration was 
made or that it if made, was not enforceable 
by reason of fraud or misrepresentation. 
Radha Kisen Khetry v. Lukhmi Chand 
Jhawar (4) (especially at page 548) is also 
in point. i 

Ia the case of above authorities the suit 
was brought by the party objecting to the 
award; but that clearly makes no difference, 
In the present case, the umpire’s ex parte 
award was simply to the effect that the 
buyers should take up and pay for the 
goods. It was useless to file such an award 
in Court under the Indian Arbitration Act 
as no sum was fixed in it as dueand certain 
calculations had, therefore, to be made 
and rates of exchange ascertained. The 
plaintiff, therefore, came into the regular 
Courts on the umpires’ award. In these 
circumstances it was within the defendants’ 
rights to attack the award on all possible 
grounds. . 

Tt was urged, however, hy the learned 
Counsel for the plaintiff-respondent that his . 
plaint proceeded on two causes of action, 
paras. (4) to (7) disclosing the cause of action 
on the award, and the other paras. dealing 
with the claim independently of the award ; 
that defendants’ plea as to there being no 
completed contract referred to the second 
part of the claim which arose only if the 
award was set aside; and that the initial 
submission to arbitration was admitted 
and that all that was pleaded as regards the 
claim on the award was that the arbitration 
proceedings were invalid on various 
grounds. This argument,..though ingenu- 
ous, cannot be accepted. It was in para. (2) 


(3) 80 Ind. Cas. 939; 17 S. L. R. 15; A.I R 1924 
Sind 105, 

(4) 56 Ind. Cas, 541 at p. 548; 31 0, L, J. 283; 24-0, 
W. N. 454, 
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of the plaint that it was stated that the 
indent had been accepted, by the plaintiff 
. within the prescribed period-of 60 days. 
This was prior to any mention of an award. 

Similarly in para. (2) of the pleas the defand- 
antat once denied that there was a com- 
pleted contract as the indent had not been 
accepted within 60 days. The order of the 

pleas had to follow the plaint. Later, in 
replying to the paras. of the plaint dealing 
with the award it was-admitted that two 
- arbitrators, who disagreed, were appointed 

while it was added that the appointment of 
the umpire was invalid. Then in the 
further pleas, it-was again denied that there 
was a completed éontract. It is true that 
it might have been added for the sake of 
clearness that there could be no valid sub- 
mission to arbitration as there was no com- 
pleted contract, but the meaning was clear 
enough, namely, that, as there was no com- 
pleted contract, the whole suit went. 


This becomes even clearer when the state- 
ments of Counsel before issues are examin- 
ed. Plaintiff's Counsel stated that the 
indent was accepted two days before the 
prescribed period ended and that in any 
case the defendantaccepted plaintiff’saccept- 
ance as due acceptance. Both these allega- 
tions were denied by the opposing Counsel. 
Issues Nos. (4) and (5) embody this part of 
the case and the whole suit depends on the 
findings on these issues and the legal effect 
thereof. The fact that there was a sub- 
mission to arbitration may be evidence on 
this part of the case, but in the absence 
of other evidence itis impossible to decide 
these issues. No question arises ‘as to the 
defendant having accepted the order of the 
‘Trial Court confining the trial to the three 
first issues. It is clear from the Court's 
order, dated the 20th April 1922, that this 
objection was probably taken at the very 
time the order was passed and that defend- 
ant certainly objected before any evidence 
was recorded, and finally put in a regular 
petition when his objections were not 
heeded. 


It follows that the Trial Court has errone- 
ously decided the first three issues as being 
preliminary issues, the decisions of which 
were sufficient for the disposal of the case, 
whereas issues Nos. (4) and (5) may goto the 
root of the case. We, therefore, accept the 
appeal and setting aside the decree of the 
Trial Court, remand the suit under O. XLI, 

x. 23, C. P. O., for decision according to law. 
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The Court-fee on appeal will be refunded. 
Other costs will be costs in the cause. 

In conclusion we wonld refer to Yatindra 
Nath Chaudhury v. Hari Charan Chaudhuri 
(5) where the practice of trying an import- 
ant case piecemeal was deprecated as tending 
to lead to protracted litigation and serious 
inconvenience and to involve the parties in 
heavy costs if the case is taken repeatedly 
on appeal to a superior tribunal. 

Z. K. Appeal accepted, 

(8) 26 Ind. Cas. 954; 20 0. L. J. 426. 





CALCUTTA HIGH COURT. : 

APPEAL FROM APPELLATE DECREE No, 2253 

or 1922. 

July 28, 1925. 
Present:—Mr. Justice Chakravarti. 
TARAMONEE CHOUDHURANI AND 

OTHERS—PLAINTIFF3—APPELLANTS 
VETSUS 
SHEIK ELIM AND OTAERS— DEFENDANTS 
— RESPONDENTS, | 

Bengal Tenancy Act (VIII of 1885), s. 105-—Settle- 
ment of rent—Suit to recover rent at rate settled—Plea 
of denial of settlement proceedings—Fraud, plea of, 
absence of—Notice, service of, whether can be enquired 
into, 

In answer to asuit to recover rent at the rate 
settled in proceedings under s. 105 of the Bengal 
Tenancy Act, defendant denied that there was any 
such proceedings and stated that ifany order under 
s .105 had been obtained it was not binding upon 
him. There was no plea of fraud and no issue was 
raised in the suit as to the validity or otherwise of 
the proceedings under s. 105: 

Held, (1) that in the absence of a plea of fraud it 
was not open to the Court to try the question as to 
whether there was any service of notice on the 
defendant or not in the proceedings under s. 105 of the 
Bengal Tenancy Act; 

(2) that if the defendant wished to challenge the 
proceedings under s. 105 on the ground of non-service 
of notice, he ought to have questioned the proceedings 
before the Settlement Officer, or by way of proceedings 
appropriate for such relief or by appeal, and that it 
was‘not open to him to do so in answer to the present 
suit. 

Appeal-against.a decree of the Suab-. 
ordinate Judge, Fourth Court, Mymensingh, 
dated the 3lst July 1922, reversing that of 
the Munsif, Third Court, Mymensingh, 
dated the 9th January 1922, 

Babus Gobinda Chandra De Roy and 
Jatindra Nath Sanyal, for the Appellants. 

JUDGMENT.—The suit out-of which 
this second appeal by the plaintiffs arises 
was for recovery of rent. The plaintifis 
claimed rent at the rate of Rs. 13-4 per 


[92 1. O. 1928) 


annum as was settled in proceedings under 
s. 105 of the Bengal Tenancy Act. The 
defence of the defendants was that the rent 
payable was at the rate of Rs. 4-13 a year. 
They denied that there was any - proceeding 
under s. 105 of the Bengal Tenancy Act 
and also stated that if any order under s. 
105 was obtained in secret it was not bind- 
ing upon them. 

The only issue raised in the case was 
“Can the plaintiffs recover rent at the rate 
of Rs. 13-4”. No issue was raised as to the 
validity or otherwise of the proceedings 
under s. 105 at all. 

The Court of first instance found that 
there was no fraud as regards the proceed- 
ings under s. 105 and held that the defend- 
ant was bound by the order under s. 105 
which showed that the rent settled was 
Rs. 13-4 per annum. The first Court further 
found that the defendants produced no 
dakhilas to show that the rent was paid at 
the rate of Rs. 4-13 as alleged by them. The 
Trial Court, therefore, gave a decree to the 
plaintiff for the rent claimed at the rate of 
Rs, 13-4 per annum. On appeal by the de- 
fendant No. 1 the learned Subordinate 


. Judge reversed the decreeof the Munsif and 


gave a decree for rent atthe rate of Rs 4-13. 

The learned Vakil who appears for the 
plaintiffs-appellants has contended before 
me that the judgment of the learned Sub- 
ordinate Judge was erroneous because the 
Court had made a new case for the defend- 


-ants upon which no issue was raised. Next 


he contended thata mere finding on the 
denial of the defendants that no notice was 
served does not affect the validity of the 
order under s, 105 and lastly it was con- 
tended that the lower Appellate Court 
was in error in enquiring as to whether the 
order under s. 105 was passed upon suffici- 
ent evidence. 

It is to be regreted that the respondents 
did not appear before me. 

It appears to me that the judgment of 
the learned Subordinate Judge cannot be 
maintained. As I have already stated no 
issue was raised by the defendants on the 
question of validity or otherwise of the 
order unders, 105. The Court of first in- 
stance found that there was no fraud in the 
proceedings. The lower Appellate Court 
on the denial of the defendants, that there 


was any proceedings under s. 105 held that- 


that was enough to show that the proceed- 
ings under s. 105 were not binding upon 
the defendants. In the absence of any 
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fraud which was not even alleged in the 
written statement or taken in the grounds 
of appeal before the lower Appellate Court 
and not found by that Court it was not, 
open- to the learned Subordinate Judge to 
try the question as to whether there was any 
service of notice or not in the proceedings 
under s. 105. The learned Snbordiuate 
Judge does not deal with any evidence as 
to non-service of notice in the proceedings 
under s. 105. All that he found is upon 
the denial of thé defendants that there was 
any service. Ifthe defendants wished to 
challenge the proceedings under s. 105 on 
the ground of non-service of notice it was _ 
not open to them todo so in the present- 
proceedings. They ought to have, if they. 
chose, questioned the proceedings before ’ 
the SettlementgO ficer or by way of proceed- 
ings appropriate for sch relief or by appeal. 
A decree relied upon by a party can be 
challenged on the ground of fraud or want 
of jurisdiction. No question of want of 
jurisdiction arises here, and as there was 
no issue as to the proceedings under s. 105 
being vitiated by fraud and there was no 
finding that there had been any fraud 
sufficient in law to take away the force of 
the order made under s, 105, I think, there- 
fore, the learned Subordinate Judge, upon 
the findings arrived at, was not justified in 
not giving legal effect to the order under | 
s. 105 and that effect was that as between 
the plaintiffs and the defendants Rs. 13-4 was 
settled asthe rent payable by the defendants 
to the plaintiffs. 

1 think the learned Subordinate Judge 
was not justified in interfering with the 
judgment of the Court of first instance. I, 


therefore, set aside the decree made by the 


learned Subordinate Judge and restore that 
of the first Court with costs in all Courts. . 
Z K. Appeal allowed. 


MADRAS HIGH COURT. 
O1vint REVvISION Perirron No. 707 
or 1924. 

March 26, 1925. 
Present:—Mr. Justice Kumaraswami 


Sastri. 
A. V.K MAYAPPA CHETTIAR~— 
PLAINTIFF —PETITIONE 
versus 
N. K.L. KOLANDAIVELU CHET- 
TIAR AND ANOTHEX:—Devenpbants Nos. L 
AND 2— RESPONDSNTS. 
Specific Relief Act (I of 1877), ss. 18 (b), 27 (0) 


mb 


Transfer of Property. Act (IV of 1882), s. 83—Suit 
for specific ‘performance—Contract to sell—Vendor 
impeaching mortgage by predecessor-in-title—Morigagee, 
whether proper party—Vendee, whether entitled to 
deposit mortgage-money in Court—Indemnity bond, 
suit on—Actual damage, whether necessary. K 
The general rule is that in a suit for the specific per- 
formance of a contract to sell, persons who do not 
claim under the parties to, the contract and are 
strangers to it or persons claiming adversely to both 
the parties, ought not to be made parties. 
KN person setting up a mortgage in his favour 
executed by the predecessor-in-title of a vendor, who 
impeaches it as being a sham transaction and with- 
out consideration, is, however, a person whose title 
gould be displaced by the vendor and against whom, 
therefore, the contract to sell could under s. 27 (e) of 
the Specific Relief Act be specifically enforced. In 
- guch. a case the just and proper course would be to 
implead also as party to the suit the person who claims 
: to be a mortgagee and to adjudicate on all the ques- 
tions in the suit itself so as to enable the purchaser to 
be free from all future risk, and liability. [ibid.] 


ugata Appala Naidu v. Chengalvala Jogiraju, 32 
Ta Gas. 2377 (1916) 1M. W. N.77, Rangayya Reddi v. 
Subramanya Aiyar, 40 Ind. Cas, 429; 40 M. 365; 32 M. 
L. J. 375; 5 L. W. 797; 21 M. L. T, 35 and Ahmedbhai 
v. Dinshaw, 12 Ind, Cas. 813; 13 Bom. L. R. 1061, re- 


red to. . : h 
a who has merely obtained in his favour 


ment to sell property cannot file a suit for 

ii pet AN of a mortgage on it and is, therefore, not 

entitled to deposit in Court the mortgage-money under 
s. 83, Transfer of Property Act. [p. 718, cols. 1 & 2.] 

In order to enable a person to sue on an indemnity 

clause it is not necessary that actual damage 

be caused before the party affected can act. [p. 717, 


a AA v. Gullick, (1893) 2 Ch. 514; 3R. 


- 68 L. T. 753 and Eastern Shipping Co. yv. Quah 
ee (1924) A. ©. 177; 93 L. J. P. O. 72; 13) L. T. 
462; 40 TL. R. 109, relied on. 


Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise the find- 
ing of the Court of the Temporary Sub- 
ordinate Judge, Devakottah, in O. S. No. 6 
of 1924, dated the 6th September 1924. 

Messrs. A. Krishnaswamy Iyer and M. 
Patanjali Sastri, for the Petitioner. 

Messrs. A. Srinivasa Iyengar and S. R. 
Muthuswamy Iyer, for the Respondents. f 

JUDGMENT.—Thisis an application 
to set asidethe order of the Subordinate 
Judge who dismissed the suit as against 
the second defendant holding that he was 
an improper party. The suit was filed by 
the plaintiff to enforce specific performance 
of a contract to purchase certain ‘property 
for Rs. 70,000. There was a mortgage over 
the property created by the predecessor- 
in-title of the first defendant, who was the 
person who contracted to sell the suit pro- 
perty to the plaintiff, for a principal sum 
of: Rs. 50,000. The first defendant denied 


” MAYAPPA OHETTIAR V. KOLANDAIVELU CHETTIAR, 


[p. 718, col.. 


should . 
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that the mortgage was binding on the pro- 
perty on the ground that it was a fraudu- 
lent and collusive transaction entered into 
by the predecessor-in-title through whom 
he claims for the purpose of defrauding 
the’creditors and that any consideration 
passed for that mortgage. The plaintiff, 
who had agreed to purchase the properties, 
got a varthamanam letter, Ex. C, whereby- 
the first defendant agreed to indemnify 
the plaintiff against all claims by third 
persons. The plaintiff in this suit joined 
both the first defendant who was the per- 
son with whom he entered into the contract: 
to sell, and the second defendant who was 
the person who claimed as a mortgagee 
under a mortgage created bythe predeces- 
sor-in-title of the first defendant for a 
principal sum of Rs. 50,000 the interest on 
which would amount to a great deal more, 
the defendants inter se disputing the valid- 
ity of the mortgage, the first defendant 
saying that there was no mortgage which 
can be enforced against the property and 
the second defendant that it was a valid 
mortgage. - 
. Now the difficulty in this case is as to 
what the plaintiff has todo? If the second 
defendant is discharged from the suit, the 
plaintiff would be in the position of having 
to pay the second defendant the full mort- 
gage-money which the first defendant may 
draw out, and the day after there might be 
a suit against the plaintiff on the mort- 
gage under which the second defendant 
claims, and, if the first defendant’s case 
that the mortgage was fictitious orasham 
transaction is not true, then the plaintiff 
would have to pay that amount over again. 
It was suggested that the plaintiff might 
pay the money in Court under s. 83 of the 
Transfer of Property Act and leave ib to 
the defendants to fight out the question ; 
but the trouble is that the plaintiff on the 
date of the suit was merely an individual 
in possession of, an agreement to sell and 
s. 54 of the Transfer of Property Act says 
that a contract for the sale of immoveable 
property is a contract thata sale of such 
property shall take place on terms settled 
between the parties and that it does not 
of itself, create any interest in or charge 
of such property; the plaintiff, therefore, 
is a person who, by reason of the agree- 
ment to sell, has no interest in the pro- 
perty. ` 

As regards the paying of money into 
Court under s, 83, tha sestion states that - 
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the person who can deposit in Court would 
be aperson who could file a suit for 1e- 
demption. It says that the mortgagor or 
any other person entitled to institute 
such suit (that is a suit to redeem) may 
deposit the money into Court. Section 91 
enumerates the persons who may redeem 
anda person whohas merely got an agree- 
ment to sell the property does not fall 
under any- of these categories. So that, 
the remedy unders. 83 is not open to the 
present plaintiff, 

Turning to the Specific Relief Act, we 
find in cl. (e) ofs, 27, (which states against 
whom a contract can be specifically enforced) 
that it can be enforced against “ any 
person claiming under atitle which, though 
prior to the contract and known to the 
plaintiff, might have been displaced by the 
defendant.” In this case the first defend- 
ant, if his case is true, can file a suit 


against thesecond defendant to have that - 


mortgage declared invalid and not binding, 
so that he can displace a title which was 
created by his predecessors-in-title. Section 
` 27, therefore, sectns to me to provide for a 
case like the present and enable the plaint- 
iff to file a suit against the first defendant 
who executed the agreement to sell and 
thesecond defendant whoclaims under a 
title of the first defendant, which title the 
first defendant can file a suit to displace, 
on the ground that it was a fraudulent 
transaction ‘brought about: to defraud the 
creditors and that no consideration passed 
therefor. It seems to me that, in a case 
like the present, the only convenient course 
would be to allow both the first defendant, 
who executed theagreement, and the second 
defendant, who claims under an encum- 
brance, to be joined as parties, whereby 
the dispute between the person who claims 
Jan interest in the property as a mortgagee 


may besettled. Thatis the only safe way ' 


of keeping the plaintiff really indemnified. 
In that suit if it is decided that the mort- 
gage is valid, the money which the plaint- 
iff has paid into Court under the decree 
would be appropriated in such a way as to 
keep the plaintiff free from all future 
troubles. I see very little justice in making 
the plaintiff, in a suit like this, pay the 
money into Court, and allowing the de- 
fendant to draw the money and then leav- 
ing the plaintiff at the mercy of the person 
who claims under a mortgage which he can 
enforce later on with interest for the inter- 
Venn period, for that would be the result 
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of striking out the second defendant in a 
case like this and letting the suit to proceed 
against the other party. 
Reference was made to the fact that 
in the varthamanam letter there is ac- 
tually a promise to indemnify the plaint- 
iff against any loss ultimately sustain- 
ed, and that, till the loss is sustained, 
the plaintiff has to pay the money and 
take his chance of getting it back or not 
under the indemnity clause. I- ihink the 
decisions cited by Mr, Patanjali Sastri, are 
in favour of the view that it is not neces- 
sary that actual damage should be caused. 
before the party affected can act. -In 
Wolmershausen v, Gullick (1) and Eastern 
Shipping Co. v. Quah Beng Kee (2) the 
person who was ultimately to pay was made 
a party. The case of the plaintiff ‘here 
is this: He has got an agreement to 
sell; that the person Who has got 10 sell 
denies that there isany mortgage on the 
property which is binding on it; and there 
is the second defendant who claims under . 
a mortgage not executed by a stranger 
claiming a paramount title but by the pre- 
decessor-in-title of the first defendant, 
There is also an indemnity clause in the 


varthamanam letter saying that he should 


be indemnified against any loss he may 
sustain if rival claims were established. 
Now, the plaintiff naturally says “I am 
ready to pay money tothe first defendant 
as I am bound to. do under the contract. 
If there is any mortgage, Iam entitled to 
see that the money is paid to the discharge 
of the mortgage, soasto give mea clear 
title. Therefore let that question be de- 
cided before the money is paid into Court.” 
Clause 18 (c) of the Specific Relief Act 
says :—'‘‘ Where the vendor professes to sell 
unencumbered property, but the property is 
mortgaged for an amount not exceeding 
the purchase-money, and the vendor has in 
fact only a right to redeem it, the purchaser 
may compel him to redeem the mortgage 
aud to obtain a conveyance from the mort- 
gagee.” lsee thereis nothing either in 
justice or in equity ‘to compel this to be 
done by a separate suit, and where the 
vendor says that there is no mortgage which 
he has to redeem and that the mortgage 
set up was a sham transaction, I see no- 
thing to prevent that question being tried if 
the suit, for specific performance itself by 

(1) (1893) 2 Oh. 514; 3 R. 610; 68 L. T. 753, 

(2) (1924) A. O. 177; 93 L.J, P. O. 72; 130 L, T, 462; 
30T, Ù. R. 109, pA a ee 
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making the person who claims a title a 
party to that suit, where that party claims 
under a sale created by the vendor's pre- 
decessors-in-title. Having regard to these 
considerations it seems to me that, in cases 
like the present, the just and proper course 
will be to implead the person who claims 
to be a mortgagee and to adjudicate on all 
these questions in the suit itself so as to 
enable the purchaserto be free from all 
future risk and liability. Unless I am com- 
pelled to hold by any provisions of the 
C. P.C., or the Specific Relief Act that such 
a suit would be bad, Ido not see why the 
most general principles as to not making 
persons not parties to a- contract parties 
should standin the way. There can be no 
objection tothe general rule that persons 
who donot claim under the parties to a 
contract and are strangers to it should not 
be made parties. lere is also the other 
rule that persons claiming adversely to both 
the parties to a suit for specific performance 
pr for redemption of a mortgage ought not 
to be made parties. Applying these gene- 
ral principles to the facts of a case like the 
present itis dificult to see how it can be 
said that a person, who claims under a mort- 
gage created by the predecessor-in title of 
the person who agrees to sell, claims an 
interest which is hostile to both parties or 
that he isa person who ought not to be 
joined under any provisions of the C. P. C. 
The Specific Relief Act makes ample provi- 
sion for protection of the interests of the 
person who agrees to buy the property sub- 
ject to encumbrances. Reference was made 
by the respondent to the case reported as 
Bugata Appala Naida v. Chengalvala 
Jogiraju (3). That was a case where a suit 
for specific performance was filed against a 
person who agreed to sell and against a 
mortgagee on a mortgage created by the 
person who contracted to sell the property. 
The mortgage was with possession, The 
learned Judges in that case stated that there 
was misjoinder as regards the mortgagee 
dealing with the disputes between the mort- 
gagee and the mortgagor. They say “Fur- 
ther as the lst defendant now disputes the 
validity of the mortgage, the amount due 
thereunder will be paid into Court by the 
plaintiff under s. 83 of the Transfer of 
Property Act, and if, within three months, 
the Ist defendant has not taken pro- 
ceeding to set aside the mortgage and 


(3) 32 Ind. Cas, 287; (1916) 1 M. W. N. 77, 


| MAYAPBA GHETTIAR v. ROLANDSIVELU GHETTTAR. 


= [98r Ô, 1936) 

to establish his right to the money, it 
will be paid over to the mortgagees.” But 
the learned Judges unfortunately failed to 
see that s. 83 would not cover a case like 
that, because the vendee (the plaintiff) 
could not pay the money into Court under 
that section ashe had no right to redeem 
the property. With great respect, it seems 
to me that that remedy would not help the’ 
parties in this case, because they maybe 
met by the objection that the money could 
not be paid into Court under s. 83. Cases 
have been referred by the respondents’ Vakil 
which relate to paramount titles set up by 
a person nota party to the contract, for 
example, Howard v. Miller (4). That was 
clearly a case where the person claiming 
the property was not a party to the contract 
but a person who claimed adversely both to 
the vendor and to the vendee. The cases 
reported as Rangayya Reddi v. Subramanya 


‘Atyar (5) and Ahmedbhai v. Dinshaw (6) are 


cases where joint family property was agreed 
to be sold, and it was held that the co-° 
owners who disputed the validity of the 
transaction were not proper parties. The’ 
claim was by persons not -parties to the - 
contract but by persons who claimed ad- 
versely both to the person who contract- 
ed to sell and to the person who con- 
tracted to buy. I donot think that these 
cases afford much help in a case where 
there is a mortgage created by the pre- 
decessor-in-title, which mortgage is attack- 
ed, and there is a dispute between the 
vendor and the vendee as to the validity 
of that mortgage. It seems to me that 
considerations of justice and equity demand 
that in such a case there should be one 
suit filed to adjudicate all matters in dis- 
pute and, as I find no decided cases which 
actually decide the present question, I do 
not see why thesuit as framed should not 
go on. 

I reverse the order of the Subordinate 
Judge and direct that he proceed to try 
the suit as framed according to law. It 
will be open io him in the process of the 
suit to direct any monies which the parties 
are legally bound to pay to be paid into 
Court and to pass such orders as to tak- 
ing security oron payment'as he thinks 

t 


Py (1915) A. O. 318; 64 L. J. P. C. 49; 1121. T 


(5) 40 Ind. Cas, 429; 40 M. 365; 32 M. L. J. 575; 5 L, 
W. 797; 21M. L. T. 


385. 
(6) 12 Ind. Cas. 813; 13 Bom. L, R. 1061. 
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T allow the petition with costs against the 
oo TRB OR CERN | 

y. Petition allowed. 

N. a : 3 


. RANGOON HIGH COURT. 
Seconp Cryin APprAL No. 260 or 1924. 
April 30, 1925. 

Present:—Mr. Justice Das. 
MAUNG MYA DIN—APPELLANT 

i l versus 
MAUNG YE GYI AND ANOTHER— 
RESPONDENTS. 

Buddhist Law, Burmese—Adoption—Minor, whether 
can adopt. 

Adoption isa contract under which a person takes 
another with certain objects and confers certain 
rights. Hence, to be able to adopt a person must ke 
of age and able to contract. A minor isnot, therefore, 
legally empowered to adopt any person, 

Second appeal against the decree of the 
District Court, Henzada, 
No. 148 of 1923. 

Mr. Sen, for the Appellant. 

Mr. Kyaw Htoon, for the Respondents. 

JUDGMENT.—The appellant in this 
case filed a suit for possession of two pieces 
of land belonging to his step-sister Ma 
Ngwe Bwin. The lands in question were 
in the possession of the maternal aunt of 
Ma Ngwe Bwin. She resisted the claim of 
the plaintiff on the ground that she had 
adopted Ma Ngwe Bwin when Ma Ngwe 

v Bwin was seven months’ old, and that, 


therefore, she was entitled to these pieces of, 


land as-heir of Ma Ngwe Bwin, Ma Ngwe 
Bwin having died without any ‘children or 
other direct heirs. 

If Ma Ngwe Bwin had been adopted by 
the defendant, Ma Nyun, then it is admit- 


- ted that Ma Nyun would be entitled to the. 


estate of Ma Ngwe Bwin. 

Both the lower Courts held that Ma Ngwe 
Bwin had been adopted by. the defendant, 
and, - therefore, dismiss ed the plaintif s 
claim. 

Ordinarily these findings would be bind- 
ing on this Court as' two concurrent judg- 
ments, but both Courts have overlooked the 


fact that, at the time of the alleged adop-` 


tion, Ma Nyun was, according to her own 
statement, ‘only 15 years old, living with her 
parents. ` 

Ma Nyun's case is that it was then that 
she adopted Ma Ngwe Bwin with a view to 
inherit, 
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T am of opinion that & minor. cannot - 
adopt any person. To beable to adopt a 
person must be of age, and able to contract. 
Adoption, after all, .is a contract under 
which a person takes another with certain 
objects; and confers certain rights, andI do 
not think that a minor is legally empowered 
to adopt-any person. 

No evidence of notoriety has been pro- 
duced in this case. The only evidence 
regarding the adoption is the giving and 
taking of the child, who was at that time 
seven months old, by Ma Nyun, and the 
child’s living with Ma N yun together since. 
There is nothing extraordinary in a child 
living with an aunt and grand-mother. on 
the death of her own mother. 

There is also another fact which goes to 
show that there could not have been any 
adoption, It is admitted that Ma Ngwe 
Bwin inherited a quarter share of her 
father's -estate on his death. It is impossible 


-to believe that, if Ma Ngwe Bwin had been 


adopted, she would have been allowed to. 
take a share in the natural father's estate. 

Under these circumstances I must hold 
that Ma Nyun was. incapable of adopting 
Ma Ngwe Bwin at the time, she says she 
did, and that Ma Ngwe Bwin had not any 
property by her. 

1, therefore, set aside the decrees of both 
the Courts, and : the plaintif will get a 
decree for possession of 12°85 acres of paddy 
land as claimed in the plaint. 

The defendants claim having spent some 
money for the funeral expenses of Ma Ngwe 
Bwin, and also claim that Ma Ngwe Bwin 
owed them some money. These claims of 


-the defendants cannot be gone into in this 


suit, but must be tried in a separate suit 
If the defendants have any such claim 
they are at liberty. to file a suit for the 
recovery of it from the estate of Ma NENG 
Bwin. 

The plaintiff has failed to prove ‘that the 
defendant has received the rental of the 
paddy land, namely, 220 baskets of paddy, 
and that part of his claim will be dismissed. 
The plaintiff will get’ costs in all Courts, 

Z. Ki Appeal allowed. 
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MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No. 90 oF 1924. 

October 9, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 

MULUGU CHENGAYYA—PLAINTIFE— 
f APPELLANT . 


VETSUS 
ARUVELU DEVASANAMBAGARU 

AND OTHERS— DEFENDANTS — RESPONDENTS. 

Hindu Law -Joint family—-Alienation by manager 
-—Failure to describe himself as such —Interest con- 
veyed. 

Where a person purchases property from a de 
facto manager of a joint Hindu family and there is 
nothing in the document to show that the manager 
conveyed only his share or that he reserved the share 
of anybody from being conveyed, both the parties to 
the conveyance must be presumed to have intended 
that the interest of the whole family should be con- 
veyed by it. [p. 720, col. 2.] 

The mere fact that the vendor did not describe 
himself as managing member is not a circumstance 
which should be taken as militating against such 
presumption. [ibid.] 


Balwant Singh v. Rev. Rockwell Clancy, 14 Ind. Cas. | 


629; 34 A. 296 at p. 293; (1912) M W. N. 462; 11 M. L. 
T. 344; 9 A. L. J. 509; 15 C. L. J. 475; 160. W.N. 
577; 23 M. L J. 18; 14 Bom. L. R. 422; 39 I. A. 109 
{P. C.), distinguished. 

Letters Patent Appeal-against the judg- 
ment and decree of Mr. Justice Krishnan, 
dated the 12th March 1924, in 8. A. No. 
895 of 1921, preferred against the decree 
of the Court of the Subordinate Judge, 
Chittor, in A. S. Nos. 46 and 47 of 1920, pre- 
ferred against that of the Court of the 
District Munsif, Tirupati,in O. 8. No. 1016 
of 1914, 

Mr. B. Somayya, for the Appellant. 

Mr, N. Chandrasekhara Iyer, for the Re- 
spondents, . 

JUDGMENT—The question in this 
appeal is whether the plaintiff's share was 
sold by the 6th defendant to the lst de- 
fendant under sale-deeds Exs. VII and IlI. 
The contention of Mr. Somayya for the ap- 
pellant is that the 6th defendant sold the 
property as his and that he did not sell the 
property as the manager of the joint Hindu 
family and, therefore, he could not have 
validly conveyed the share of the plaintiff. 
He places great reliance upon the evidence 
of P. W. No. 3, the son of the Ist defend- 
ant. In his evidence he stated that it was 
believed at the time of the sale that the 
plaintiff had been adopted into another 
family. From this the appellant wants us 
to infer that the 6th defendant sold only 
his share of the family property. The cir- 
cumstances are these. The plaintiff and 
the 6th defendant are brothers, The pro- 
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perty of the family was sold for paying off 
the debts of their father andin the docu- 
ments there is no mention that the right of 
the 6th defendant alone wassold. Nodoubt 
there isno mention in it that the Ist de- 
fendant, conveyed the properties under 
Exs. VII and Has managing member of the 
joint Hindu family. But the question is 
where the de facto manager of a joint 
Hindu family conveys the property without 
any reservation and without restricting the 
right conveyed to his own share, whether 
the Court should presume that the vendee 
contracted to buy and the vendor contracted 
to sell the interest of the whole family inthe 
property. The proper presumption insuch 
acase would be that where a vendee firm pur- 
chases property from a de facto manager of 
the joint Hindu family and there is noth- 
ing in the document to show that the 
manager conveys only his share or that he 
reserves the share of anybody from being 
conveyed, both the parties to the conveyance 
intended that the whole interest of the fami-~ 
ly should be conveyed by it. Here in this 
case there is an additional circumstance 
that the debt for which the sales were 
effected was a debt binding both upon the 
plaintif and upon 6th defendant. The 
purpose being one which could - bind both 
the plaintiff and the 6th defendant, the 
mere fact that the vendor did not describe 
himself as the managing member of the 
joint Hindu family is not a circumstance 
which should be taken as militating against 
the presumption that what the bona fide 
purchaser bought was the whole interest of 
the joint family in the property conveyed 


‘to him. Mr. Somayya places great reliance 


upon Balwant Singh v, Rev, Rockwell Clancy 
(1). The facts of that case are different 
from those of the present. In that case ‘the 
vendor claimed the property as impartible 
property belonging to him alone. It was 
held that he could not have intended to 
convey the interest of the younger brother 
whose right he denied in the document 
itself. Their Lordships ofthe Privy Council 
found that the brother wasa minor at the 
time and, therefore, his consent to the sale 
was of no avail to the vendee. They also 
found that the mortgage was not made by 
Sheoraj] Singh as the manager of the 


(1) 14 Ind. Cas. 629; 34 A. 296 at p. 298; (1912) AL 
W. N. 462; 11 M. L. T. 344; 9 A. L. J. 509; 190.L J, 
475; 16 0. W. N. 577; 23 M. L. J. 18; l4 Bom. L. R, 
422; 39 L. A. 109 (P, C.) 
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_ family or in any respect as representing 
Maharaj Singh. Here when the 6th defend- 
ant conveyed the property, he did not deny 

. the right of the plaintiff, nor did he hold 
‘out that he was the only person interested 
in the property. The case in Ammani 
Ammal v. Ramasami Naidu (2) does not 
help the appellant. It is unnecessary to 
consider the cases quoted by Mr. Chandra- 
sekhara Iyer such as Maharaj Singh v. 
Balwant Singh (3), Gottukkula Surapa Raju 
v. Gottumkkula Venkayya (4)and Audimula 
Mudali v. Alamalammal (5) in the view we 
have taken of the case. We consider the 
judgment of the learned Judge to be correct 
and dismiss the Letters Patent Appeal with 
costs Ftwo sets one to the lst defendant 
and the other to the 5th defendant's legal 
representatives. 

V. N. V. 

N. H. 

. (2) 51 Ind. Cas. 57; 10 L. W. 75; 37 M. L. J. 113; 

(1919) M. W. N. 866. 

(3) 28 A, 508 at p. 517; 3 A. L.J. 274; A. W., N. 
(1906) 117. - 

(4) 32 Ind, Cas. 802; (1915) M. W. N. 908. ` 
3:0) 36 Ind. Cas, 365; + L. W. 126; (1916) 2 M. W. N. 
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LAHORE HIGH COURT. 
SECOND CIvIL APPEAL No. 1059 or 1924, 
December 18, 1924, 
Present:—Mr. Justice Harrison, 
THAKAR SINGH AND ANOTHER— PLAINTIFFS 

— APPELLANTS Í 
versus . 
INDAR SINGH AND OTHERS-—DEFENDANTS—- 
RESPONDENTS, 
Co-sharers-——Nature of right in joint property—Sale 
of definite portion by one—Rights of others. 
‘So long as partition has not taken place, each co- 
sharer has a share in every fragment and portion of 


the joint holding and if his rights are infringed by - 


his co-sharer alienating a definite portion of the joint 
holding, he is entitled to a decree for a declaration 
Mat it is joint owner of the portion alienated. [p. 722, 
COL. 1. 7 

Lachman Das v. Sunder Das, 124 P. R. 1879, refer- 
red to. 

Second appeal from a decree of the 
District Judge, Lahore, dated the 5th 
January 19z4, modifying that of the Sub- 
Judge, Third Class, Lahore, dated the 29th 
January 1923. 


Lala Daulat Ram, for the Appellants. 
Malik Mahomed Hussain, for the Respond- 
ents, om : . 
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` JUDGMENT.—Indar Singh, who owns 
nalf of a joint holding, executed a sale-deed 
conveying a definite portion of this undivid- 
ed joint holding to his vendee Ganda 
Singh. The plaintiffs being the owners of. 
the other half brought this suit for posses- 
sion of one half of the area sold, and for a 
declaration that regarding the other half 
the alienation would not affect their rever- 
sionary rights. The suit was dismissed by 
the Trial Court, and on appeal the District 
Judge held that Rs. 100 only of the con- 
siderati.n money had passed, and was 
shown to have been for necessity, and 
agreed with the lower Court in holding 
that the suit by the co-sharers for posses- 
sion of one half of the area sold did not -lie 
and that their only remedy was for parti- 
tion.’ 

The plaintiffs have appealed from both . 
points. As regards the item of Rs. 100, 
which is recited tahave been required for 
the payment of an old mortgage, they 
challenge the truth of the allegation that 
there ever was a mortgage. It is shown by 
the Revenue Records that in 1897 a muta» 
tion was entered regarding a mortgage 
effected by the father of the present plaint- 
iffs in favour of the present vendee, and 
that there was not a mere casual order is 
shown by the fact that whereas the father of 
the present plaintiffs purported to charge 
the share of his nephews also the mort 
gage was disallowed so far as those nephews: 
were concerned, This creates a strong pre 
sumption as to the genuineness of the mort 
gage Counsel points out that the special 
Kanungo speaks of the mortgage as of the 
year 1692, but itis not clear whether this ` 
was the same mortgage, or whether there 
has been some error in the description and 
the date given. He further relies on tho 
fact that the sale-deed mentions a deed. 
whereas the mortgage.of 1897 was oral, 
I think this is all very immaterial, and find 
it is fully proved that a mortgage-for a 
small sum was effected by the father of 
the plaintiffs and was a valid charge, and 
after this lapse of time it is impossible to 
effect any further proof of necessity beyond 
its execution. — 

As to the second point, Counsel relies on 
Lachman Das v. Sundar Des (1) and Counsel 
for the respondent has not been able to 
show any sort of authority against this 
clear and, I think, self evident exposition of 


(1) 124 P. R. 1879, 


, 729 
the law. So long as partition has not taken 
place each co-sharer has a share in every 
fragment and portion of the joint holding, 
and if his rights are infringed by his 
co-sharer alienating or selling them, he is 
entitled to a decree at any time to the effect 
that he is a joint owner of any portion 
alienated, sold or charged. This is not the 
same thing as saying that he is entiteld.to 
physical possession of that portion without 
partition, but heis always entitled to his 
decree, 

I, therefore, accept the appeal in so far 
only as to give the plaintiff a decree for 
joint possession of the land in suit,7.e., for 
half of the land in suit. Under the circum- 
stances, I order that the parties bear their 


own costs. For the rest the appeal is 
dismissed. 

R. L, Appeal dismissed. 
-N.H 


pua 


OUDH CHIEF COURT. 
First EXECUTION OF DECREE APPEAL 
No. 62 or 1925, 
a November 3, 1925. 
Present:—Mr. Justice Ashworth and 

Mr. Justice Misra, 
SHANKAR BAKSH—JUDGMENT-DEBTOR 
— APPELLANT f 

` versus 
Musammat TALUQDEI—Dzcres-Ho.pmr 
— RESPONDENT. 

Decree, execution of--Decree, whether can be ques- 
tioned. , 

Parties in an execution case cannot call in question 
the validity of a decree as actually framed or impugn 
the jurisdiction of the Court that framed it. Nor is it 
open to a party in an execution case to go behind 
the plain and obvious meaning of a decree. [p. 723, col. 
1. ; . N 
Nan Kumari Debi v. Midnapur Zemindari Go., 
53 Ind. Cas. 534; 47 C. 485; 37 M. L. J. 525; 17 A.L, 
J. 1117; 24.0. W. N. 177, (1920) MU. W. N. 66; 27 M. L. 
T, 42; 11 L. W. 301; 46 L A. 140; 22 Bom. L., R. 488 
(P. O.), referred to. 


Appeal from an order of the Subordinate 
Judge, Bahraich, in Miscellaneous Suit 
No. 129 of 1925, dated the 29th August 1925, 

Mr, M. Wasim, for the Appellant. 

Mr, A. P. Sen, for the Respondent. 

. JUDGMENT.—This appeal arises out 
ofan order of the Subordinate Judge of 
Bahraich in an execution case dismissing 
the appellant's objection to execution ot a 
certain decree, dated: 21st July 1992, The 
facts of the case are as follows: Ong 
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Musammat Taluqdei was the donee under 
a deed of gift executed by Thakur Man- 
dhatta Singh her father. The present 
appellant is the son of Mandhatta- 
Singh. He brought a suit for a declara- 
tion that the deed of gift was void. That 
suit was compromised. The compromise 
was to the effect that the deed of gift 
should be declared invalid, but that Musam- 


. mat Taluqdei should be given land amount- 


ing to 75 bighas out of the property 
comprised in the deed of gift, and -also out 
of other ‘property. The compromise pro- 
vided for a Commissioner, one Babu Sheo 
Gopal, allocating specifie plots to the lady. 
On this compromise being filed a pre- 
liminary decree was drawn up stating the 
terms of the compromise, and directing 
the person named to select the plots. After 
he had selected the plots, a further and 
final decree was passed awarding the lady . 
Musammat Taluqdei the specific plots. The 
decree ran in the following terms: 

“And in accordance with the conditions 
entered in the report of the Commissioner, 
the defendant No, 1 be given possession 
over these plots.” 

The lady put in an application for execu- 
tion of this decree by delivery of posses- 
sion, An ex parte order was passed direct- 
ing that possession should be given to her 
and possession was in fact given to her, 
The present appellant was, however, given 
notice by the Court, and, in response to 
this notice, he appeared in Court and 
objected to the delivery of possession being 
given, on the ground that the decree should 
not have incorporated any order for the 
delivery of land not comprised in the 
deed of gift, which formed the subject- 
matter of the suit. 

The Subordinate Judge has written a 
lengthy judgment considering the law 
upon the subject. Wedo not consider it 
necessary to refer to any decision except 
that of Hemanta Kumari Debi v. Midnapur 
Zemindari, Co, (1). On pages 497 and 496* 
their Lordships of the Privy Council drew 
attention to the terms of s. 375 of the C. P, 
C. (Act XIV of 1882) which have been 
replaced by O. XXIII, r. 3 (Act V of 1908), 
Their Lordships pointed out that it was 
not proper for a Court to allow the opera- 


(1) 53 Ind. Cas. 534; 47 C. 483; 37 M. L. J. 525; 17 
A. L. J. 1417; 24 O. W. N. 177; (1920) M. W. N. 66; 27 
M. L. T. 42; 11 L. W. 391; 46 I A. 210; 22 Bom. L. R, 
488 (P. C). 


*Pages of 47 Q.—[Ed.] 
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tive part of a decree to go beyond the 
actual subject-matter of the existing litiga- 
tion, and they added that it might be that 
a- decree which infringed this rule was 
incapable of being executed outside the 
lands of the suit. 

We do not consider that this last remark 
throws any doubt on the well established 
view that partiesin an execution case can- 
not call in question the validity of a decree 
as actually framed or impugn the jurisdic- 
tion of the Court that framed it. 

An attempt has been made by the appel- 
lant’s Counsel to construe the final decree 
of which execution has. been allowed as 
merely a declaratory decree in regard to 
the land which was not comprised in the 
déed of gift called in question in the suit, 
The language, however, of this final decree 
appears to us to be plain, and to direct that 
possession should ‘be given. It cannot be 
construed .as merely declaring title on the 
basis of the compromise. It is not open 
to a party to an execution case to go 
behind the plain and obvious meaning of a 
decree. f 
_ For the above reasons we dismiss this 
appeal with costs. 

N. H. A Appeal dismissed. 


———— 


LAHORE HIGH COURT. 
Misosiiangous APPEAL No. 1316 of 1924. 
January 23, 1925. i 
Present:—Mr. Justice Harrison. 
BANTU alias HAR BHAJAN DAS — 
PLAINTIFF—APPELLANT 
versus 
LEHNA DAS AND OTHERS—DEFENDANTS 
—RESPONDENTS. 
Declaration, suit for—Temporary injunction, grant 
wW temporary injunction can be granted in a suit for 
.declaration. [p. 724, col. L] . 

Bishun Prashad Pathak v. Sashi Bhusan Misra, 73 
Ind. Cas. 294; A. I. R. 1923 Pat. 133; 2 Pat. L. R.17, 
distinguished. 

Kanshi Ram v. Sharf Din, 66 Ind. Cas. 161; (1922) 
A.I. R. (L.) 356, followed. 

Appeal from an order of the Senior Sub- 
J nge: Sheikhupura, dated the 24th March 
1924, 

Lala Badri Das, R. B.,for the Appellant. 

Mr. Mukand Lal Puri, for the Respond- 
ents. i 

JUDGMENT.—The question in this 
appeal is whether the Senior Sub-Judge 
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has passed a suitable and proper order 
under the circumstances. of the particular 
case, which was before him. One Bantu 
minor claiming to be the fourth chela of 


. one Nihal Das deceased and in virtue of 


an oral gift in his favour brought this suit 
againstcertainindividuals and the Shromani 
Gurdwara Probhandak Committee for a 
declaration that he was entitled to a fourth 
share as the joint holding. By a separate 
application he prayed for an injunction 
restraining the defendant Committee from 
realising rents of the land in suit from the 
tenants. The findings of the Senior Sub- 
Judge were that atthe time the suit was 
instituted, namely, 27th November 1922, 
the plaintiff was actually in possession 
through his tenants and this in spite of 
the fact that on the 24th of October 1922 
the Collector had held that the Committee 
was in possession. The Court further held 
that subsequent to the institution of tha 
suit, the defendant Committee had taken 
possession of a part of the land and that 
the tenants were willing to pay rent to either 
side if and when a decision were given 
bya competent authority as to who was 
the landlord. The Senior Sub-Judge held, 
therefore, that the suit for a declaration 
lay, and that on these facts the injunction 
prayed for should not be given but ha - 
ordered the defendant Committee to give 
security for Rs. 3,000, per annum apparent- 
ly for an indefinite time and until the 
case was finally decided for the re-payment 
of any rents realised by them. He pointed 
out that difficulties must arise at the time 
of making recoveries that the plaintiff was 
a minor and the Committee was a registered 
body with no funded capital, but he passed 
this order as he stated that he apprehended 
that the grant of the injunction prayed 
for was likely to lead to the mismanagement 
of the property and other disputes, At the 
same time he passed a further order directe 
ing the plaintiff to give security for a sum 
of Rs. 1,500 for the costs of the case. No 
order was passed calling upon the defend- 
ant to give such security although the Sub- 
Judge held that the defendants had no 
property beyond the income derived from 
religious institutions which was spent on 
certain objects as soon as it was realised. 
Counsel for the plaintiff-appellant points 
out that under O. XXY, r. 1, security could 
not be demanded from him, the plaintiff, 
as he has a residence in British India, 
This is so and Iset aside so much of the 
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order as refers to the plaintiff. So far as 
the defendant is concerned it is urged that 
because it is laid down in Bishun Prashad 
Pathak v. Sashi Bhusan Misra (1) that a 
temporary injunction should not be grant- 
ed in a suitin which the ultimate result 
would not be the granting of a permanent 
injunction or in other words that because 
the same principles govern the granting 
ofa temporary injunction as the granting 
` of a permanent injunction it follows that a 
temporary injunction can never be granted 
in asuit for a declaration. This is going 
too far and in Kanshi Ram v. Sharf Din 
(2) a temporary injunction was so granted 
in a suit fora declaration. The defendant 
telies chiefly on the fact that mutation has 
been recorded in his favour but this, I 
think, goes for very little, if anything 
against the finding of the Sub-Judge that 
the ‘plaintiff was in possession at the time 
of the institution «of the suit and the 
conduct of the defendant in ousting him 
to the extent of collecting rents from his 
tenants shows that he is not entitled to 
any particular sympathy. This case has 
already lasted for two years and may, be 
- expected to last very much longer. A 
suggestion made that both parties should 
‘agree to pay all rents realised by them 
"into Court until the decision of the case is 
not acceptable to the ‘defendant and under 
the circumstances it appears to me that 
the peculiar facts of this case do justify 
the granting of the injunction sought. I 
am not passing any order as to posses- 
` sion being given to the plaintiff by the 
defendant Committee, there is no ques- 
tion of physical possession by either 
party. Theinjunction I grant is to restrain 
the defendant Committee from realising 
any rents due from the tenants who are 
in cultivating possession of the land in 
suit. 

I set aside both orders demanding secu- 
rity. 

The costs of this appeal will be paid 
by the respondent Committee to the appel- 
lant. 


N. H. Order accordingly, 


(0 73 Ind. Cas. 294; A. I. R. 1923 Pat. 133; 2 Pat. 
R. 17. 
(2) 66 Ind. Cas. 161; A. I. R. 1922 Lah. 356. 
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MADRAS HIGH COURT. 
APrEaL AGAINST ORDER No. 465 oF 1922. 
September 23, 1925. 

Present :—Mr. Justice Devadoss 
-and Mr. Justice Waller. 
KOMARASAM1 CHETTI—Puatntire— 
APPRLLANT 

versus l 

SUNDAR MUDALIAR AND anoTara— 

DEFENDANTS-—RESPONDENTS. 

Civil Procedure Code (dct V of 1908), O. XXII, r, 

9 (2)—Abatement, application to set aside—Delay— 
Sufficient cause--ppellate Court, interference. 
. Where on an application to set aside an abatement, 
the Court after a consideration of all the circum- 
stances holds that the delay in making the applica- 
tion has not been satisfactorily accounted for and 
dismisses the application, the Appellate Court will not 
interfere with the order of dismissal. . 

Appeal against an order of the District 
Oourt, South Arcot, in I. A. No, 84 of 
1922, in O.S. No. 11 of 1918, on the file of 
the Court of the Additional Temporary Sub- 
ordinate Judge, Ouddalore (O. S. No. 10 
of 1916 on the file of the District Court, 
South Arcot). 


Mr. T. V, Muthukrishna Iyer, 
pellant. 

Mr. C. Padmanabha Iyengar, for the Re- 
spondents, 

JUDGMENT.—-The only question in 
this appeal is whether the delay in pre- 
senting the application to the lower Court 
for setting aside the abatement should be 
excused ornot. The appellant isthe adopted 
son of the decree-holder who died on the 
30th January 1919, , The decree was passed 
on the lzth November 1918. The appel- 
lant applied for execution of the decree on 
the 2nd November 1921, The District 
Judge held that there was no executable 
decree. Thereupon the appellant filed the 
present application out of which this appeal 
arises. His contention is that he was mis- 
taken as regards the nature’ofthe decree 
and he thought it was an executable decree 
and that was why he did not -make the 
application before-November 1921, for set- 
ting aside the abatement. He attained 
majority on the 4th June 1921, 

From 4th June 1921 to 2nd November 1921 
it does notappear that he consulted any 
Vakil and he was misled by reason of the 
advice given by the Vakil. It issuggested 
on behalf of the respondent that, inasmuch 
as the time for setting aside the abatement 
had long passed, the appellant wanted to 
try and induce the Court to hold that the 
decree was an executable one and when he 
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found - the Court would not uphold his con- 
tention, he filed this application. There 
may be some truth in this suggestion but 
we are not satisfied that the appellant has 
satisfactorily explained the delay of five 
months in presenting this application. The 
lower Court ona consideration of the cir- 
‘cumstances has refused to excuse the delay 
in the case. Weare not prepared to differ 
from the finding of the lower Court that 
the appellant has not sufficiently explained 
the delay. We, therefore, dismiss the appeal 
with costs. 
-V N. V. 


Z. K. Appeal dismissed. 


LAHORE HIGH COURT. 
Seconp OivIL APPrAL No. 438 or 1924. 
December 23, 1924. 
Present:—Mr. Justice-Scott-Smith. 
BUTA AND oTHERS—PLAINTIFFS— 
APPELLANTS 
VETSUS 
` GHULAM MUHAMMAD AND 0THERS-—— 
DEFENDANTS— RESPONDENTS. 

Custom--Alienation—Hxchange—Widow's powers— 
Suit for declaration’ challenging exchange—-Second 
appeal--Certificate, Sd necessary —Punjab Courts 
er (VI of 1918), s. 

In a suit for a Rodale that an alienation effected 
bya widow is without necessity and will not affect 
the reversionary rights of the plaintiffs, a second 
appeal is competent without a certificate, as no ques- 
tion of existence or validity of a custom is involved 
therein, because admittedly a widow cannot effect an 
alienation except for necessity. 

Customary prohibition against alienations by a 
widow is not confined to cases of sales and mortgages 
but applies to those of exchanges as well. 

Nihali v. Lehna, 9 Ind. Cas. 675; 2 P.R. 1911; 46 
P. L. R. 1911; 27 P. W. R. 1911, referred to. 

Secondappeal from a decree of the District 
Judge, Jullundur, dated the 22nd Decem- 
ber 1923, reversing that of the Munsif, First 
Class, Nawan Shahr, dated the 17th No- 
vember 1922. 

Sheikh Azim Ullah, for the Appellants, 

Mr. Anant Ram, for the Respondents, 

JUDGMENT .—This is a second appeal 
from the order of the lower Appellate 
Court dismissing the appellants’ suit for a 
declaration that an exchange of certain 
land effected by Musammat Niamte, the 
widow of their collateral, should not affect 

their reversionary rights on the ground 


> 
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that the exchange had not resulted in any 
detriment to the estate. Counsel for the 
respondents raised a preliminary objection 
to the effect that no second appeal was 
competent in the absence of a certificate; 
but there is no question as to the existénce 
or validity of any custom in this appeal. 
Admittedly a widow cannot effect an alien- 
ation except for necessity when the case is 
governed by custom. It is explained in 
previous rulings of this Court and the 
Chief Court. The land given in exchange 
was one plot near the village dbadi, whereas 
that received in exchange consisted of three 


-plots at some distance from the abadi, and, 


therefore, prima facie it appears that the 
land received in exchange is less valuable 
than that given. But even supposing that 
there was no detriment,to the estate still 
the widow could only make an exchange 
of land for a necessary purpose. It was 
so pointed out in the case of Nihali v. 
Lehna (1) where at page 6* the following 
passage occurs:— - 

“Itis also urged that the customary pro- 
hibition against alienations by a widow 
only applies to cases of sale and mortgage 
and not to cases of exchange, but no 
authority in support of this argument is 
quoted, and,inour opinion, it is necessity 
alone which can justify any sortof alienation 
by awidow. Weare aware of no authority 
to the effect that a widow can make ex- 
changes even for improvement. She is 
bound to preserve the estate, and it appears 
to us that to allow the proposition that she 
can effect exchanges for the mere purpose 
of. improving itor getting a. large income 
from it, would be to open the door to all 
sorts of rash speculations and enterprises 
which might prove, highly injurious or 
inconvenient to the reversioners.’ 

No authority to.the contrary has béen 
cited -by-Counsel for the respondents. The 
mere fact that the two appellants’ share in 
the land exchanged will only be very small 
does‘not appear to me to affect their rights 
in any way. Moreover, the other rever- 
sioners, who did not join in the suit and 
who have been made defendants pleaded 
that the exchange was detrimental to their 
rights. 

I, therefore, accept pie appeal, and set- 
ting aside the order of the lower Appellate . 
Court restore that of the Trial Court decree- 

(1) 9 Ind. Gas. 675; 2 P. R. 1911; 46 P. L. R. 1911; 
27 P. W. R. 1911. 

*Page of P, R. 1911.—{E4.] 


a 
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2 ing-the plaintiffs’ claim with costs through- 
out. 
. R. L. 
- N. H, 


Appeal accepted, 


rer 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No, 450 or 1928. 
- August 25, 1925. 
Present:—Mr. Justice Devadoss 
and Mr. Justice Waller. 
BOHISETTI MAMAYYA—RzsponpENtT— 
APPELLANT 7 


versus 
Tus OFFICIAL RECEIVER, GUNTUR— 
PETITIONER— RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. 58—Fraudu- 
lent preference—Intention of insolvent—Creditor's 
motive, whether materjal. 

In a case of fraudulent preference it is not neces- 
sary for the Official Receiver to make out that the 
property alienated was undervalued. The gist of 
fraudulent preference lies in preferring one creditor 
to- another when the insolvent is unable to meet his 
liabilities fully. à 

In such a case the Official Receiver has only to 
make out the intention of the insolvent. The intention 
or motive of the creditor is immaterial. Even if the 
creditor takes a bona fide sale from the insolvent in 
discharge of a debt to him, that does not make the 
transaction a valid transaction if the intention or the 
mer of the insolvent is to prefer that creditor to 
others. 


Appeal against an order of the District 
Court, Guntur, dated the 19th April 1923, in 
I. A. No. 32 of 1922, in I. P. No. 59 of 1918. 

Messrs. S. Varadachariar, K: Ramamurthy 
and K. Kameswara Rao, for the Appellant. 
Mr. N. Rama Rao, for the Respond- 
ent. 


SUDGMENT.—This appeal is against 
the order of the District Judge of Guntur 
setting aside the alienation in favour of 
the appellant made. by the insolvent on 
29th September 1918 under Ex. I. Mr. 
Varadachariar, for the appellants, contends 
that the sale is a bona fide sale for adéquate 
consideration. The learned Judge has 
attached importance to the fact that the 
properties sold were undervalued. In a 
case of fraudulent preference it is not 
necessary for the Official Receiver to make 
out that the property alienated was under- 
valued. The gist of fraudulent preference 
lies in preferring one creditor to another 
when the insolvent is unable to meet his 
liabilities fully. In this case the creditor pre- 
sented a petition to adjudicate the insolvent 
on the 19th December 1918 and on the 10th 
March 1919 the insolvent presented an appli- 
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cationfor being adjudicated an insolvent. 
It is also in evidence that the insolvent . 
alienated almost all the properties in his 
possession between the date of Ex. I and 
the date on which the pelition for adjudi- 
cation was filed by the creditor. The ap- 
pellant is a relation of the insolvent, bis 
wife being the niece of the insolvent’s wife, 
and, as the learned Judge remarks, there 
was no pressure by the appellant on the 
insolvent for the paymentof hisdebt. The 
consideration for Ex. I is partly a debt 
due to the appellant and partly a debt 
due tothe Bank which the appellant was 
asked to pay. As a considerable portion 


. of the consideration was a debt due to the 


appellant, the sale to him of the insolvent’s 
property was with-a view to prefer him 
to other creditors. There is another cir- 
cumstance which also goes to show that 
the sale was not a bona fide sale. The in- 
solvent who sold his dwelling house to 
the appellant is now in possession of the 
same under a rental agreement, Ex. IX, 
taken inthe name of hisson. A person 
in embarrassed circumstances, who has a 
number of liabilities to meet does not 
think of selling -his dwelling house first 
unless it be to put it out of the reach of his 
creditors, The insolvent sold not only the 
dwelling house, but also about 21 acres of 
land and bricks about 50,000 and the 
standing crops which the learned Judge 
values at Rs, 750. All these ‘are circum- 
stances going to show that the object of 
the insolvent was only to preferthe appel- 
lant to other creditors. In cases of fraud- 
ulent preferences the Official Receiver has 
only to make out the intention of the ingol- 
vent, The intention or motive of the 
appellant is immaterial, Even if the credi- 
tor takes a bona fide sale'from the insol- 
vent in discharge of a debt to bim, that 
does not make the transaction a valid trans- 
action if the intention or the view of the 
insolvent is to prefer that creditor to others. 

We agree with the learned Judge in 


holding that the transaction is void as 


being fraudulent and we dismiss the appeal 


“with costs, 


VNV. 
Z. K. 


Appeal dismissed, 


[02 L. C. 1926] 


CALCUTTA HIGH COURT. 
APPEAL From APPELLATE Decree No. 1152 
or 1923: 

June 22, 1925. | 

~ Present :—Mr. Justice Chakravarti. 

BAIKUNTHA NATH KAR AND 
ANOTHER—PRrINCIPAL DEFENDANTS— 
APP&LLANTS 

n : Versus 
ADHAR CHANDRA PAIN—Pu.aintiFF 
AND ANOTHER—Pro forma DEFENDANT— 
RESPONDENTS, 

Hindu Law—Minor—De facto guardian, alienation 
by, validity of-—Burden of proof—Adequacy of price— 
Court, duty-of. 

Under the Hindu Law an alienation of a minor's 
proparty by a de facto guardian may be valid, if it is 
otherwise justified. Where, however, a de facto 
guardian alienates the minor's property in the pre- 
sence of a legal guardian, the Court must be satisfied 
that. the legal guardian refused to act for the minor 
and to protect his interest, and that unless the de facto 
guardian acted for the minor irreparable loss to the 
minor would have been the result of the inaction of 
tha legal guardian. [p. 728, col. 2; p. 729, col. 1.] 


It is not for the person who challenges a sale on, 


behalf of a minor to show that the price was in- 
adequate, it is for the guardian to show that he made 
all possible endeavours to sell the property at a 
proper price and that-the price which he obtained 
was the best possible procurable one. [p. 729, col. 2.] 


In a case where the interest of the minor is con- 


cerned, the case ought not to be decided simply on 
the questions raised by the parties, but the Oourt has 
to satisfy itself, inthe interest of the minor, that the 
sale was a proper sale and ths Court ‘must insist upon 
the purchaser to satisfy it that circumstances justify- 
De sale of the minor's property did really exist. 
[ibid. ; l 

Appeal against a decree of the District 
Judge, Bankura, dated the 10th of Febru- 
ary 1923, reversing that of the Munsif, 
Second Court, Bishnupur, dated -the 6th 
September 1922. > ; 

Mr. Mohendra Nath Roy and Babu Charu 
Chandra Ganguly, for the Appellants. 


Babu Norendra Krishna Bose, for the 


Respondents. 


JUDGMENT.—tThe suit out of which 
this appeal by the principal defendants 
arises was brought by the plaintiff for a 
declaration that the lands in suit belonged 
to him and also for an injunction staying 
sale of the property in execution of a decree 
obtained by the defendants for money. The 
plaintiff alleged that the property in suit 
consisting cf about 3 bighas belonged to 
one Baidya Nath, that Baidya Nath had 
borrowed Rs. 140 from the plaintiff by 
siguing a hatchitta and that on Baidya 
Nath’'s death, plaintiff pressed for payment 
of the money dueto him. The father of 


the widow of Baidya Nath, who was a minor 
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acting asa de facto guardian of the widow 
arranged to pay Rs. 40 in eash.and also 
executed akobala for the disputed lands 
in favour of the plaintiff in satisfaction of 
the remaining Rs: 100 of the debt. .The 
plaintiff further stated that he was in pos- 
session of the land in suit since the date 
of his kobala, that the defendants after. 
the death of Baidya Nath instituted a suit, 


for money in the Court ‘of the Munsif of. 


Bishnupur, that in execution of the decree 
obtained by them in that suit the lands 
covered by his kobala were attached and . 
that on such attachment the plaintiff filed 
a claimin the execution case which, the 
plaintiff alleged, was not registered for 
reasonsnot known to him. The plaintiff, 
therefore, brought the present suit for the 
reliefs already stated. 

The defendants resisted the plaintiff's. 
claim and challenged the plaintiff's con- 
veyance as a collusive sale without any. 
consideration. The defendants further, 
alleged that the main object of the transfer’ 
was to defraud ‘the creditors of Baidya; . 
Nath, that the father of the widow of Baidya 


_ Nath was not her legal guardian and that 


there was no necessity for the sale of the 
property by the minor widow and, therefore, 
the sale was invalid and that the property 
as belonging to Baidya Nath was liable to’ 
satisfy the decree obtained by the defend- 
ants, ° 
. The learned Munsif raised several issues 
of which I shall mention only two: - 

Ts the plaintiff's kobala valid, genuine 
and for consideration ? 

Had minor's father any legal right to 
execute the kobala? Isit validinlaw?. ` 

The learned Munsif recorded his finde, 
ings on the first issue in these terms: “Con-: 
sidering the evidence on the record and 
the circumstances of this case, I am of. 
opinion that the kobala was without con- 
sideration and a colourable transfer by 
which the plaintiff acquired no rights to 
the disputed land”. In arriving at this” 
conclusion the learned Munsif found that 
no consideration for the kobala did actual-, 
ly pass. The learned -Munsif disbelieved 
the payment of Rs. 40 in cash and-he also 
totally disbelieved the story of any debt due 
under the hatchitta which, he found, was 
not. a genuine document. In considering’ 
the bona fides of the kobala the learned. 
Munsif, to quote his own words, said as 
follows: “It is significant to note that 
the kobala, Ex. 2 was executed under some- 
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what strange circumstances—and I should 
say, with some undue haste. Baidya Nath 
died on 10th Pous. The stamp for the 
kobala was purchased on 16th Pous, 3lst 
“December 1920, and on the very date the 
kobala was executed. Defendants Nos, 1 
and 2 instituted their suit on the 3rd Jan- 
| uary, 1921,and the kobala was registered 
on the 8th January, 1921. The attachment 
of the property was on 29th January, 1921”. 

“The kobala was, therefore, executed only 
5 days after Baidya Nath's death even ac- 
cording to plaintiff's version. I find no 
explanation for this hurry especially when 
it appears that Baidya Nath left moveables 
of considerable value in his shop. Evident- 
ly Baidya Nath was a shop-keeper and had 
a good stock in his shop. Defendants have 
proved that these articles were ‘sold soon 
after his death land this kobala was exe- 
cuted and also another arpannama was 
executed with respect to other properties 
of Baidya Nath. These circumstances lead 
me ‘to think that Bx. 2. was a colourable 
deed”. 

The learned Munsif further found that 
the annual yield of this property was about 
Rs. 80 a year, and that Rs. 100 for which 
the plaintiff purchased the property was 
an inadequate value. The learned Munsif 
concluded’ bya finding that the kobala was 
really antedated. 

As to the second point, the learned Munsif 
pointed out that although the father of 
the minor was not the legal guardian as the 
brother of Baidya Nath who was the legal 
guardian did not claim to be the guardian 
of defendant No. 3, the father although 
he had obtained no certificate of guardian- 
ship under the Guardians and Wards Act 
was a de facto guardian and assuch hecould 
legally execute a conveyance, subject to the 
restrictions which have been laid down in 
the case of Hunoomanpersaud Panday v. 
Babooee Munraj . Koonweree (1). On the 
findings which the learned Munsif had 
arrived at, he dismissed the plaintiff’s suit 
without entering into the question as to 
whether there was justifying necessity for a 
conveyance on behalf of the minors. 

On appeal by the plaintiff the learned 
District Judge has reversed the decree of 
the Munsif and granted a decree to the 
plaintiff. The learned District Judge, it 
appears to me, came to the following con- 
clusions ; first, that no adequate motive for 


(1) GM. E A. 393; 18 W. R. 81n; Sevestre 253n; 2 
Suth, P. C, J. 29; 1 Sar. P.C. J. 552; 19 E. R 147, 
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collusion on the plaintiff's part with the 
father of the minor has been disclosed ; 
secondly, that Baidya Nath was indebted to 
the plaintiff ; thirdly, that the price paid for 
the property was not inadequate ; fourthly, 
that Rs. 40 was paid in cash; that the | 
kobala was a genuine transfer as between 
the plaintiff and the father of the minor on 
her behalf, although it may be that it was 
intended to give preference to the plaintiff 
over the other creditors of Baidya Nath. On 
these findings the learned District Judge 
as I have already stated reversed the decree 
of the learned Munsif and decreed the 
plaintiff's suit. 

On behalf of the detandunte-appelinnte 
Mr. Roy has contended, first, that the 
alienation by the father, while the legal 
guardian was the brother, was invalid; 
secondly, that the learned District Judge 
was in error in giving effect to a conveyance 
by ade facto’ guardian and was in error in 
doing so without finding that ‘there was 
any pressure upon the property or that 
there was any legal necessity for the sale. 
It was further contended that the learned 
District Judge’s finding that the value of 
the property was not inadequate was not 
sufficient in the absence of a finding that 
the property was sold for an adequate and 
full price for the benefit of the minors; 
and it was generally contended that the 
findings arrived at by the learned District 
Judge are not sufficient in law to justify 
the upholding of a sale of the immoveable 
property by a de facto guardian. of the 
minor, especially in view ot some-of the. 
findings by the Trial Court were not interfer- 
ed with in appeal. 

As to the first point, the learned Advo- 
cate relied upon the passage in Trevelyan. 
on Minority at page.93. He also quoted a 
passage from Macnaughten’s Principles of 
Hindu Law. These authorities merely lay 
down that husband’s heirs are.the legal 
guardians of a minor widow and the father 
is not. No’ authority has, however, been 
cited to show that any alienation if other- 
wise good is invalid under Hindu Law, 
simply because the alienation was made by 
a de facto guardian and not by a guardian 
de jure. On thecontrary .there are authori- 
ties which show that an alienation by a 
de facto guardian may be valid if such an 
alienation is otherwise justified. Butin a 
case like this itis the duty of the de facto 
guardian to satisfy the Court that the legal 
guardian refysed to act for the minor and 
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to protect herinterest and that unless the 
` de facto guardian acted for her, irreparable 


loss to the minor would have been the- 


result of the inaction of the legal guardian. 
In this case Baidya Nath’s brother was the 
legal guardian of the minor widow and was 
her next reversioner and he was the per- 
son most interested in the payment of 
Baidya Nath’s debts. The plaintiff has. not 
givenany explanation as to why he ap- 
proached the minor's father and not her 
brother-in-law. 

As to the other questionsraised by the 
appellants I shall deal with them together 
and not separately, as it appears to me that 
the objection really amounts to this. The 
findings of the learned District Judge are 
not sufficient for justifying a saleby a de 


facto guardian and that. the learned Dis-. 


trict Judge has failed to appreciate the 
real points which arise in a caselike this 
and consequently the learned. District 
Judge has not considered them, The law 
as to the power ofa guardian of a minor 
to alienate the property of his ward was 
‘clearly.and definitely laid down by: the 
Judicial Committee of the Privy Council in 
the case of Hunoomanpersaud Pdanday v. 
Babooee Munraj Koonweree (1). At page 
423* their Lordships observed “ The power 
of the manager for an infant heir to charge 
an estate not his own, is, under the Hindu 
Law, a limited and qualified power. It can 
only be exercised rightly in a case of need, 
or for the benefit of the estate, But where, 
` ima particular instance, the charge is one 
thata prudent owner would make, in order 
to benefit the estate, the bona fide lender 


is not affected by a precedent mismanage-, 


ment of the estate. The actual pressure 
on the estate, the danger to be averted, or 
the benefit to be conferred upon it, in the 
particular instance, is the thing to be regard- 
_ ed”, Now what are the circumstances of 
this case. Baidya Nath died on the 25th 
of January the plaintiff a creditor under a 
hatchitta executed by Baidya Nath pressed 
for payment of the money, according to 
the plaintiff, immediately after the death 
of Baidya Nath and the father of the minor 
forthwith agreed to execute this conveyance 
on behalf of the minor and sold 3 bighas 
of paddy lands belonging to the minor. 
The Munsif found (a finding not set aside 
by the learned District Judg-) that Baidya 
Nath left considerable moveable properties. 
The learned District Judge does not con- 
*Page of 6 M. I. A—[Ed.] ` 
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sider what pressure was there upon the 


estate left by Baidya Nath to justify a sale 


of the immoveable property. It is not 
shown andin fact there was no time for 
it, that any attempt was made to pay off the 


‘debt by sale of the moveable properties... 


The onusof proofin a case like this is 
entirely upon the purchaser to justify the 
sale. Except proving that he had a claim 
for Rs. 140 and except showing that he, as a 


‘ereditor of the dead man, threatened the 
-minor with,a litigation before even the 


period of mourning was over, what real 
necessity has the plaintiff established for 
the sale of this land. The guardian has 
given no explanation as to whether or not 
it was possible for him to pay this debt 
out of the moveable properties left by the 
deceased. We donot find any definite in- 
formation as to what the value of the stock 
in the shop of Baidya Nath was; there is 
no finding as to what was the benefit which 
was conferred upon the minor by this sale 
in haste ; nordo we find that the guardian 


-made any attempt to find out if there was 


any other purchaser willing a pay a higher 
price. It is not for the person who challenges 
the ‘sale on behalf of the minor to show 
that the price was inadequate, but it 
was for the guardian to show that hé made 
all possible endeavours to sell the property 
aba proper price and that the price 
which he obtained was the best possible 
procurable one. In this case there was no 
time between the death of Baidya Nath 
and the date of the kobala for any -such 
endeavour by the guardian. In a’ case 
where the interest of the minor is concern- 
ed, the case ought not to be decided simply | 
on the questions raised by the parties, but 

the Court-has to satisfy itself, in the interest 
of the minor, thatthe sale was a proper 
saleand the Court must insist upon the 
purchaser to satisfy itthat circumstances 
justifying a sale of the minor’s property did 
really exist, Tn my opinion the mere fact | 
that there wasadebt to be paid did not 
justify the guardian straight off to sell the 
immoveable property of the minor. The 
learned Vakil for the respondents reliel 
upon the case of Adhar Chandra Dutt v. 
Kirtibash Bairagee (2). But the facts of. 
this case are quite different. The sale was 
of property in which the minor owned a 
share in the joint property and the guardian 
transferred the minor’s share along with the 
other co-sharers who were sui juris and who 


(2) 6 Ind. Cas. 638; 12 O. L. J. 5&6. + 
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considered the sale was necessary and a 
proper one in the circumstances ofthe case. 

It appears that the fourth issue raised by 
the Munsif, was “ Had the minor's father 
any legal right to execute the kobala ? Is 
it valid in law?” 
learned Munsif took that there was no debt 
due to Baidya Nath and that the kobala was 
not a genuine document it wasnot neces- 
sary for him to go into this question. But 
the learned District Judge having overruled 
the Munsif on that finding ought to 
have tried this issue. Mvidently the learned 
District Judge has overlooked it. I think, 
therefore, that the learned District Judge 
should try this issue. 

It appears from the judgment of the 
jearned Munsif thatthe defendants in their 
defence challenged the conveyance of 3 
bighas of paddy langs for Rs, 140 on the 
ground that the price was grossly inade- 
‘quate. The learned-Munsif found thatthe 


annual yieldofthe land was Rs. 80 and, 


therefore, the alleged consideration was 
grossly inadequate. As I understand. the 
finding of the learned District Judge he 
thinks, in-spite. of the admission of the 
plaintiff in pessession, that the income was 
about Rs. 24 per year and that the price 
was not inadequate. Here also the learned 
District Judge missed the real point. It 
was for the plaintiff to show that the price 
was adequate and the best obtainable. 
Here the price was less than six times the 
income of this land. In Bengal so far as I 
know any price less than 20 times of the 
income would be inadequate, The plaintiff 
was to show that the price paid was fair 
considering the price prevalent in the 
neighbourhood, 

On the whole, therefore, I think that the 
learned District Judge has not approached 
the case from a proper point of view and 
has misapprehended the real point for 


trial and has altogether omitted to try the. 


main issue inthe case. For the reasons 
given in my judgment, I think the judg- 
ment and decree of the learned District 
Judge should be discharged and the appeal 
should be re-heard in the light of theobserva- 
tions made in my judgment. 
. The appellants are entitled to the costs of 
this appeal and other -costs will abide the 
result. sa f 
Appeal allowed : 


Z. Ke Case remanded. 
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In the view that the - 
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MADRAS HIGH COURT. 

Crviu Revision Petrrion No..936 or 1923. 

; August 13, 1924. 
Present:—Mr. Justice Jackson. 
POTHI ANNAPURNAYYA— PLAINTIFF 
—REsPONDENT—PETITIONER 
| versus J 
POTHI NAGARATNAMMA MINOR BY 
NEXT FRIEND AND FATHER NUNE 

SUBBAYYA AND OTHERS— PETITIONERS 
[—Dsrenpants Nos. 1 to 4—RESPONDENTS. 

Court Fees Act (VII of 1870), s. 7 (iv) (c)—Suits 
Valuation Act (VII of 1887), s. 8—Civil Procedure 
Code (Act V of 1908), O. VII, r. 1—-Suit for injunction 
and appointment of Receiver—Valuation for purposes 
of, jurisdiction and Court-fee—Court-fee payable. 

Order VII,r.1, C. P. O., requires that a plaint shall 
contain a statement of the value of the subject-matter 
of the suit forthe purposes of jurisdiction and of 
Court-fees. It is not contemplated that the subject- 
matter shall be given two values, one purely arbi- 
trary and fanciful for the purposes of jurisdiction, 
and one in strict conformity to the real value for the 
purposes of Court-fees.. [p. 731, col. 1.] ; 

In either case the valuation should conform to 
reality. Therefore when a plaint contains a valuation 
for purposes of jurisdiction it is a natural assumption 
that the same valuation would apply, if it were neces- 
Go i have a valuation for an ad valorem Court-fee. 
ibid, : 

A suit for an injunction and the appointment ofa: 
Receiver falls within the purview of s. 7 (iv) ic) of 
the Court Fees Act, and under s. 8 of the Suits 
Valuation Act, the value of such a suit for purposes. 
of Court-fees and jurisdiction must be the same, 
[p. 731, cols. 1 & 2.] 

Where in such a suit the plaint does not state 
the valuation put by the plaintiff upon the relief 
sought, and there is no valuation for the purpose of 
computing ad valorem Court-fees, the value for the 
purposes of jurisdiction must also be taken to be the 
value for purposes of Court-fees. [ibid.] . 

Petition under s. 115 of Act V of 1908 and: 
s. 107 of the Government of India Act, to 
revise an order of the Court of the Sub- 
ordinate Judge, Bezwada,in C.M. P. No, 
741 of 1923 in O. 8..No. 6 of 1923. i 

Mr. P. Satyanarayana, for the Petitioner.’ 

Mr. P. Somayya, for the Respondents. 


JUDGMENT.—Petition against the 
order of the Court of the Subordinate Judge 
of Bezwada on C., M. P. No. 741 of 1923 in 
O. 8. No. Gof 1923. Petitioner filed a plaint 
valued for the purposes of jurisdiction at 
Rs 10,000” and with a Court-fee of Rs. 100, 
on theassumption that he was at liberty to 
put his own value on the suit which was. 
for the appointment of a Receiver, and for. 
an injunction restraining the defendant a 
widow from wasting her estate. In the light 
of Nandan Mal v. Salig Ram (l)and Aruna- 


os 63 Ind. Cas. 34 at p. 36; A. IR, 1922 Lah, 
6. A 
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chalam Chetty v. Rangasawmy Pillai (2) the 
learned Subordinate Judge has held that 
plaintiff must pay an ad valorem fee and 
that isnow admitted. The order concludes: 
“In the present case he has valued the suit 
at Rs. 10,000, for purposes of jurisdiction. 
So he cannot give another valuation for 
purposes of Court-fee”, To this, petitioner 
objects urging that he is at liberty to give 
another value for purposes of Court-fee. I 
see from O. M. O. No. 942 of 1923 that the 
petitioner applied to amendhis plaint and 
the Subordinate Judge ordered that he 
should first pay the Court-fee. 

It is difficult to say that the order of the 


Court is ultra viresor that he has exercis- ` 


ed his jurisdiction with material irregularity. 
Order VII, 1.1 (4) requires that a plaint 
shall contain a statement of the value of 
the subject-matter of the suit for the pur- 
poses of jurisdiction and of Court-fees. It 
is not contemplated that the subject-matter 
shall be given two, values, one purely 
arbitrary and fanciful for the purposes of 
jurisdiction and one instrict conformity to 
the real value for the purposes of Court-fees. 
In either case the valuation should con- 
form to reality. Therefore, when a plaint 
contains a valuation for purposes of jurisdic- 
tion it is a natural assumption that the same 
valuation would apply, if it were necessary 
n have a valuation for an ad valorem Oourt- 
ee. > 
The case cited by petitioner in Sailendra- 
nath Mitra v. Ramcharan Pal (3) is not quite 
in point. There, for purposes of jurisdiction 
the suit had been valuedat Rs. 1,200 and 


the Court-fee leviable under s. 7, sub-s. (x) ` 


cl, (c), Court Fees Act, was on a value of 
Rs. 32. It was held that Rs. 32 and not 
Rs. 1,200 was the value for the purposes of 
jurisdiction. In the present suit the Court- 
fee leviable unders. 7, cl. (iv) (e) is accord- 
ing to the amount at which the -relief 
„sought is valued in the plaint. Plaint- 
iff has not stated the amount, but as 
this value, whether determined for the 
computation of Court-fees, or whether 
for the purposes of jurisdiction shall be the 
“same (see s. 8 Act VII 0841887), it is taken to 
be at Rs. 10,000 the amount which plaint- 
iff has stated for the purposes of jurisdiction. 

Ifthe plaintiff had entered as his value 
for jurisdiction Rs. 10,000 and his value for 


(2) 28 Ind. Cas. 79; 38 M. 922; 28 M. L. J. 118; 
(1915) M. W. N. 118; 17 M. L. T. 154. 

(3) 66 Ind. Cas, 268; 25 O, W, N. 768; 34 C.L. J. 
4 
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ad valorem Court-fee, say Rs. 5,000 follow- 
ing the ruling in Sailendranath Mitra v. 
Ramcharan Pal (3) the Court, no doubt, 
would take Rs. 5, 000 as the value for pur- 
poses of jurisdiction. But if the plaintiff 
enters as his value for jurisdiction Rs. 10,000 
and owing to his misreading of the Court 
Fees Act omits an ad valorem valuation al- 
together considering that the two valuations 
must be the same, the Court is justified in 
assuming that Rs. 10,000 would also be the 
ad valorem valuation. h 

Nor does plaintiff really contest this posi- 
tion, his plea being merely one of fact, that 
he has made a gross blunder in giving 
Rs. 10,000 as his figure. If he had-reckon- 
ed the valuation for jurisdiction more care- 
fully and put it say at Rs. 5,000 or whatever 
he thinks fair he would have no objection 
at all to the Court's garrying that figure over 
to the valuation for Court-fees. : 

In the circumstances, I consider that the 
Subordinate Judge was acting within his 
discretion in asking petitioner to pay the 
Court-fee according to his own figure and 
then if he wished to correct any error in his 
plaint to proceed by way of amendment. - 
- The petition is dismissed with costs. 

V. N. V. 


Z. K. Petition dismissed. 





LAHORE HIGH COURT. 
CIVIL APPEAL No. 2170 oF 1924. 
January 27, 1925. 
Present:—Mr, Justice Martineau. 
NIHAL SINGH AND aNnoTaER— 
DEFENDANTS—APPELLANTS 


versus 
SECRETARY, GURDAWARA GURU 
TEGH BAHADUR—PtaintTIFF— 
Peart eat dats 

Limitation Act (IX of 1908), Sch. I, Art. — 
Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Arts. 18, 85 (ii)—Suit for recovery of offerings 
——Limitation—Nature of suit—Second appeal. 

A suit for the recovery of offerings ofa shrine from 
a person who has wrongfully appropriated them is 
governed by Art. 62 of Sch. I to the Limitation Act. 

Ramasami Naidu v. Muthusamia Pillai, 48 Ind. Cas. 
756: 41 M. 923; 35 M. L.J. 581; (1918) M. W. N. 796, 
Mahabir Prasad v. Parsandi, 74 Ind. Oas. 939; 21 A. 
L. J. 345; 45 A. 410; A L R. 1923 All. 532 and Biman 
Chandra Dutta v. Promotho Nath Ghose, 68 Ind. Cas. 
94; 49 0. 886; 36 O. L. J. 295; A. I. R.. 1922 Cal. 157, 

ferred to. 
E Sash a suit as the above falls under Art. 18 of the 
Second Seh sila to the Provincial Small Oause Oourts 
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Actas it relates toa trust, and also probably under 
Art. 35 (ti), so that itis an unclassed suit, and nota 
small cause, and a second appeal, therefore, lies. 


Appeal from an order of the District 
Judge, Hoshiarpur, dated the 10th July 
1924, rémanding that of the Sub-Judge, 
bg Class, Una, dated the 23rd February 
1923. . < 
. Lala Fakir Chand, for the Appellants. 

Sheikh Niaz Mahomed, for the Respond- 
ents. ` 

JUDGMENT.—The plaintiff in this 
‘ease, who is the Secretary of the Gurdwara 
Guru Tegh Bahadur at Anandpur, sues to 
recover the sumof Rs. 299 2-3 said to have 
been received by the 2nd defendant as an 
agent of the Ist defendant from the Nabha 
State as an offering for the shrine during 
the period from the 12th April 1913 to the 
12th April1918. The Trial Court dismissed 
the suit .as barred By limitation under 
Art. 62 of the First Schedule to the Limi- 
tation Act, but the Additional Judge, on 
appeal, has held that the case is governed 
by Art. 89 and has remanded it for deci- 
sion on the merits. The defendants had 
filed a second appeal, 

Counsel for the respondent has taken a 
preliminary objection that the suit is a 
small cause of a less than Rs. 500 in value 
and, therefore, no second appeal lies. The 
suit, however, falls under Art, 18 of the 
Second Schedule to the Provincial Small 
Cause Courts Act as it relates to a trust, 
and also probably under Art. 35 (77), so that 
it is an unclassed suit, and not a small 
cause, and asecond appeal, therefore, lies. 

The lower Appellate Court is wrong in 
applying to the case Art. 89 of the First 
Schedule to the Limitation Act, as there. is 
no allegation by the plaintiff that either of 
the defendants was his agent. The ques- 
tion remains whether Art. 62 applies. 

For the respondent HRamasami Naidu v. 
Muthusamia Pillai (1) is cited in which it 
was held that in an action for money had 
and received there must be privity ofa 
legal recognizable nature between the 

‘plaintiff and the defendant It ap- 
pears: that there is such privity existing 
in this case, as the defendants, avcording 
to the plaintiff, held the money in trust 
for the shrine. 
sandi (2) where rent of property was re- 


(1) 48 Ind. Cas. 755; 41 M. 923; 35 M. L.J. 581; 
(1918) M. W. N. 796. 
2) 74 Ind. Cas. 939; 


21 A L. J. 345; 45 A, 410; 
A, L R. 1923 All 532, : 
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In Mahabir Prasad v. Par- 
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covered by a person not entitled in law to 
recover it, it was held that he must be 
deemed to have realised the money for 
the real owner's use; and in Biman Chandra 
Dutta v. Promotho Nath Ghose (3) was held 
that the form of suit indicated by Art. 62 
was applicable where the defendant bad 
receiyed money whichin justice and equity 
belonged to the plaintiff under such cir- 
cumstances as in law rendered the receipt 
of it a receipt by the defendant to the use 
of the plaintiff. 

_lagree, therefore, with the view of the 
Sub-Judge, that the suit is governed by 


. Art. 62 and is consequently barred by 


limitation. I accept the appeal, reverse the 
decree of the Additional Judge, and restore 
that of the Sub-Judge dismissing the suit. 
The respondent will pay the appellant’s 
costs throughout. 4 


N. H. Appeal accepted. 
(3) 68 Ind. Cas. 94; 49 C, 886; 36 O. L. J. 295; A. T. 
R. 1922 Cal. 157. 
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OUDH CHIEF COURT. 
First MISCELLANEOUS APPEAL No. 53 
-oF 1925. : 

. December 16, 1925. 
Present:—Mr, Justice Ashworth and 
Mr. Justice Misra, 
CHANDOO—APPELLINT 
versus 
MURLIDHAR AND ornERs—RESPONDENTS. 


Estoppel — Compromise —- xecution proceedings— 
Civii Procedure Code (Act V of 1908), O. KAI, rr. 89, 90. 
A judgment-debtor filed an application under O. 
XXI, r. 90, OP. O. for withholding confirmation of 
the sale in execution owing to certain irregularities. 
Subsequently he applied under 1. 89 for leave to 
avoid the sale by deposit of 5 per cent. of the pur 
chase-money. Both applications came for hearing on 
the same day, and the Pleader ‘for the purchaser re- 
presented that the judgment-debtor could not main- 
tain his second application unless he withdrew his 
first one. The judgment-debtor, thereupon, withdrew 
his application under r. 90 and his application under 
r. 89 was granted by the Court. [p. 733, cols. 1 & 2.]° 
It was urged by the purchaser in appeal that the 
application underr. 89, made in the presence of the 
application under r. 90, being void a6 initio, the 
withdrawal of the application under r. 90 would 
only leave it open to the judgment-debtor to makea 
new application under r.89. He could not Ly with- 
drawal of his application under r.90 give retros- 
pective validity to his application under r. 89 : i 
Held, that the appellant was not entitled to callin 
question theorder of the lower Court allowing the 
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respondents’ application under r. 89 in the light of 
the statement of his Pleader which statement either 
amounted toa compromise in the procecdings or to 
an admission which would estop the applicant from 
gta the validity of the Court's order. [p. 735, 
col. 1. 


Appeal against an order of the Subordi- 
nate Judge, Mohanlalgunj, (Lucknow), 
dated the 4th April 1925. 


Mr. Zahur Ahmad, for the Appellant. 

. Messrs. Ram Bhroselal, R. N. Shukla, 
Raj Bahadur, M, Wasim and Mahesh 
Prasad, for the Respondents. . 


~ JUDGMENT.—This is an appeal by 
an auction-purchaser, Chandoo, from an 
order of the lower Court allowing the judg- 
ment-debtor's application under O. XXI, 
r. 89 of the C. P. C., to have the sale setaside 
on, deposit by him of a sum equal to 5 per 
- cent. of the purchase-money. 


The facts of the case are as follows:— 
The decree in respect of which the sale, 
or alleged sale, took place is’ dated the 
28th July 1919, and was a decree for sale 
on the basis of a mortgage. The prelimi- 
nary decree was made absolute nearly 
two years later on the 22nd July 1921. 
The application for execution by sale was 
made by the decree-holder on the 4th July 
1923. The actual holding of the auction- 
sale continued from the 16th tothe 25th 
February 1925. On the 9th of March 1925, 
Murli Dhar, a judgment-debtor by transfer 
of a portion of the inverest of the original 
judgment-debtor filed an application under 
O. XXI, r. 90, that the sale was invalid 
owing to the property having been sold 
in one lot contrary to the orders of the 
Court, and owing to other irregularities. 
Five days later he added a further reason 
for withholding confirmation of the sale, 
that in fact no sale had taken place. The 
28th of March 1925 was fixed for hearing 
this application under r. 90. Before that 
date arrived, namely, on the 24th March 
1925, the judgment-debtor, Karim Bux, 
applied under r. 89 for leave to avoid the 
sale by deposit of 5 per cent. of the pur- 
chase-money. On the 28th of March, both 

‘the application. under r. 90 and that under 
r. 89 weré put up before the Court, and 
the hearing in respect of them was ad- 
journed to the 4th April. On that date, 
the parties appeared, one B. Ganga Dayal 
Khare appearing as Pleader for the pur- 
chaser, the present appellant, This Pleader 
represented that the judgment-debtor could 
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not maintain his application for avoidance 
by deposit under r. 89 unless he withdrew 
his application under r. 90. The judgment- 
debtor Murli Dhar, thereupon, withdrew 
his application under r. 90andhis appli- 
cation under r. 89 was granted by the 
Court. It is against this order of the 
Court that the present appeal is prefer- 
red. 

In this appeal the first point med by. 
the appellant purchaser is that he is not 
bound by anything stated tothe Courton 
the 4th April by Ganga Dayal Khare, 
inasmuch as that.Pleaderhad no authority 
from him to appear for him on that day, 
or make any representation. The argu- 
mentis, that Ganga Dayal Khare was merely 
engaged on the l4th March 1925 to resist 
the application under r. 90, and that he 
had no authority to agree to the granting 
of the application. under r.- 89. We con- 


‘sider that there is nfo force in this objec- 


tion. The vakalatnama of Ganga Dayal 
Khare shows that he was engaged for “dawa 
uzurdari irat digri”, thatis to say in res- 
pect of the objection of the execution of 
the decree. We consider that this langu-. 
age was quite wide enough to justify 
Ganga Dayal Khare in appearing, not only 
in connection with the application under 
r. 90, but also in connection with the ap- 
plication under r. 89. As both applications 
were heard together and on the same day, 
it would, as a matter of fact, have been 
impossible for him to appearin respect of 
one without appearing in the other. 

The next ground raised by the appellant 
is that any admission or statement made by 
Ganga Dayal Khare on the 4th April 
was merely an expression ofhis opinion as 
to the law. That opinion, so far as it can 


-be construed asan admission that the appli- 


cation underr.89 wasin order and valid, 
was incorrect, and a party cannot ke bound 
by any admission of his Pleader as to Jaw, 
inasmuch as the parties must be presumed 
to know what is correct law. Another 
objection taken is that no statement by 
Ganga Dayal Khare can be held to be an 
estoppel against the appellant, inasmuch as 
estoppel cannot be invoked to defeat any 
expressed provision of- the law. It is urged 
that the application under r. 90 was void 
ab initio by reason of cl. (2) of r. 89, which 
enacts not merely that a person may not 
prosecute an application under r. 89 with- 
out withdrawing his previous application 
under r, 90, but provides that he may not | 
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make such an application. It is urged 
again that the application under r. 89 made 
on the 24th March 1925 having been invalid 
for this reason on that date, the withdrawal 
of the application under r. 90 would only 
leave it open to the judgment-debtor to 
make a new application under r. 89, He 
could not by withdrawal of his ‘application 
under r. 90 give retrospective validity to 
his application under r.89. On the 9th 
April the time had elapsed within which 
the judgment-debtor could make any ap- 
plication under r. 89. Now we are not 
disposed to deny the correctness of the 
two propositions ‘of law, that an estoppel 
cannot be invoked to defeat an express 
` provision of law, or that no compromise 
or agreementfcan preventsthe law of limita- 
tion from taking effect. We are, however, 
of the opinion that neither of these proposi- 
tions of law are releyant to the present 
case, in view of the construction which we 
place upon the lower Court’s order of the 
4th April 1925. That order runs as fol- 


lows:— 

“B. Parbhu Dayal, Pleader, states that 
the money deposited by the J. D. is suff- 
cient, and that the deposit was made within 
time. B. Ganga Dayal Khare Pleader dittos 
the ‘statement of D. H.'s Pleader. He, how- 
ever, urges that the J. D. cannot deposit 
the money, unless he withdraws his petition 
under O. XXI, r. 90, O. P.C. As he has 
already deposited the moneyso he cannot 
take advantage ofthe section. Ifhe with- 
draws the petition under O: XXI, r. 90 he 
can take advantage of the deposit.” 

“Murli Dhar J. D. states that his petition 
under O. XXI, r. 90 may be dismissed under 
the circumstances.” 

“Murli Dhar J. D. has deposited the 
decretal amount plus 5 per cent. of the pur- 
chase-money in Court within the period 
prescribed by law under O. XXI, r. 89, C. 
P. ©. The sale is, therefore, set aside. 
The surplus, if any, will be returned to the 
J.D. (à. e., Murli Dhar)”, 

It will be observed that the words “if he 
withdraws the petition under O. XXI, r. 
90 he can take advantage of the deposit” 
are ambiguous, if we look at the circum- 
stances of the case. When we consider 
that the two applications were up before 
the Court, these words leave it doubtful 
whether they should be construed to mean 
that the purchaser’s Pleader was merely 
expressing an opinion on the law, or was 
in effect agreeing to withdraw objection of 
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the application under r. 89, if the appli- 
cation under r. 90 dropped. As this am- 
biguity is a latent one, we are entitled to 
go to outside evidence to decide which 
meaning should be attached to the words. 
When we doso, we can have no doubt 
that the latter interpretation: is the true 
one. An objection had been taken by the 
judgment-debtor and by would-be purchaser 
that there had in effect been no sale. 
When we look at the proceedings, there 
appears to be on the face of the record a 
strong probability that this wasso. The 
nazir, who was the auctioner, had reported 
on the 24th of February the two highest 
bids.. The Court passed an order accepting 
the highest bid, whereas the proper order 
should have been that the nazir should 
make one last offer in open sale, and accept 
the highest bid if any better offer were 
given. It must have been observed ta the 
appellant purchaser that he ran a great risk 
of the sale being declared invalid, in which 
case he would derive no advantage from 
the property having been knocked down 
to himat a low figure. By - withdrawing 
opposition to the application underr. 89, 
he would at any rate get 5 per cent. of the 
purchase price tendered by him. Itis to 
be observed that the order of the lower 
Court, which we have just quoted, does not 
contain anyreference to the fact that the - 
application under r.89 was invalid in its 
inception by reason of the previous appli- 
cation’ under r, 90, nor does it contain any 
reference to the question of limitation, 
We, therefore, construe this order of the 
Judge to mean that the purchaser with- 
drew all contest, in other words confessed 
judgment in respect of the application ' 
under r. 89. So construed no legal ques- 
tion arose. It is incorrect to suggest that, 
where a compromise or confession of judg- 
ment prevents any consideration of legal 
bars, it is invalid on the ground that, if 
the legal question had been gone into, a 
legal bar would have been obvious, 

Whether we are to regard the order of the 
lower Court in the light of an order recording 
acompromise under O. XXIII, r. 3, or merely 
as the recording ofa statement of the pur- 
chaser, which would operate as an estoppel, 
appears to us of small moment. There 
does not appear any reason why it should 
not be regarded in the light of the former. 
Order XXXIII, r. 3 applies to suits, but 
under s. 141 of the Code the procedure 
applicable to suits, as far as it can, should 
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be made applicable in miscellaneous pro- 
ceedings. 

Our finding then is that the appellant 
is not entitled to call in question the order 
of the lower. Court allowing the respond- 
ents’ application under r. BI in the light 
of the statement of his Pleader made on 
the 4th April, which statement either 
amounted to acompromise in the proceed- 
ingsor to an admission which would estop 
the applicant from questioning the validity 
of the Court's order. 

For these reasons we dismiss this appeal 
with costs. 


N, H. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
hi SIONER’S COURT. 
Civit Revision No. 173 or 1925. 
December 2, 1925. 
Present:—Mr. Findlay, Officiating J. O. ` 
CHANDRABHAGA BAT AND anoTHER— 
PLAINTIFFS—APPLIOANTS 
WETSUS 
BAKARAM—DEFENDANT—NON-ÅPPLICANT. 

Provincial Small Cause Courts Act (IX of 1887), 
8. 25—Order returning plaint—Title to immoveable 

property involved—Erroneous Jang Ramana In 
terference by High Court, 

A High Court is entitled to interfere in rev ision 
under s. 25 of the Provincial Small Cause Courts Act 
with an order returning a plaint for presentation to 
the proper Court. 

Under this section the duty of the High Court is to 

see whether the particular decree or order complained 
of is according to law. 
_ A Small Cause Court fails to exercise a jurisdiction 
vested' in it in returning a plaint for presentation to 
the proper Court on the ground that the plaintiff's 
success or failure in the suit depended upon a question 
of proof or disproof of title to immoveable property, 
where the question of title does not really arise. 

Application for revision of an order 
of the Judge, Small Cause Court, Nagpur, 
dated the 23rd April 1925; in Givil Suit 
No. 268 of 1925. 

Mr. M. R. Bobde, for the Applicants. 

ORDER.—The plaintiff applicant No. 1, 
the widow of Nago’s case was that her 
husband had let the house in suit to the 
non-applicant Bakaram. The non-appli- 
eant's case was that Nago’s aunt Musammat 
Mani was presumably the landlord. The 
lower Court, in view of this conflict, held 
that the question of relief in the suit 
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depended on the proof or disproof of title 
to the immoveable property and according- 
ly returned the plaint to the plaintiff for 
submission to an ordinary Civil Court, 

Ithink this action on the part of the 
Small Cause Court was quite premature 
until the Judge thereof had definitely ad-- 
judicated upon the question of who the 
non-applicant’s lessor was. On that point 
there might have been at least two findings, 
if not more, viz., that Nago was the lessor 
or-that Musammat Mani was the lessor. On 
either alternative an entirely different set 
of legal incidents would arise. If Nago 
was lessor, a presumption might arise 
under s. 116 of the Indian Evidence Act. 
If Musammat Mani was the lessor, it is 
possible although not inevitable, that’ it 
might be found necessary to send the case 
to the ordinary Civil Court. Moreover, in 
this connection even if Musammat Mani was 
the actual owner but the lease had been 
taken actually from Nago and if possession 
had been given by him and rent paid to 
him, the question of whether the defendant 
was entitled to put forward the defence 
which she didin the present.case, would 
still require consideration: cf,, Meer Jangoo 
v. Chote Sahib (1) and Prabhat Chandra 
Chatterji v. Bijoy Chand Mahatap (2). 

It is, however, urged on behalf of tha 
non-applicant that even if the lower Court 
exercised a wrong discretion in returning 
the plaint as it” did, this Court is not 
entitled to interfere on the revisional side, 
The decision in Subalram Dutt v, Jaga- 
dananda Majumdar (3) has been quoted in 
support of this position. Personally, with 
all respect Jam not prepared to follow this 
decision. I prefer the view taken in the 
later case of Umesh Chandra Paladhi v. 
Rakhal Chandra Chatterjee (4). The other 
view seems to me to put an unnecessarily 
arbitrary meaning on the word “decided” 
in s. 25 of the Provincial Small Cause 
Courts Act. Even, however, apart fiom 
this the order of the Small Cause Court, 
of which revision is now sought, decides 
the case finally so far as that Gourt is con- 
cerned 

I may point out. further here that under 
s. 25 the duty of this Court is to see 


(1) 8 Ind. Cas. 4124; 6 N- L. R. 161. 
(2) 75 Ind. Cas. 89; 50 O. „572; A.I R 1924 | Gal 


84. 

(3) 1 Ind. Oas. aa 13 C. w. N. 4 403. 

(4) 10 Ind. Cas. 8:15 0, W. N, 666; H GL. J, 
118, 
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whether the particular decres or order 
complained of was according to law. Now, 
if the Judge of the lower Court was wrong 
in holding that the plaintiff's success or 
failure in this suit depended upon a ques- 
tion of proof or disproof of title to immove- 
. able property, it seems tome indubitably 
to follow that the Court failed to exercise 
a jurisdiction vested in itin returning the 
plaint as it did. From this point of view, 
therefore, the order cannot be said to be 
according to law. I am, therefore, of 
opinion that it is open to this Court to 
interfere in the circumstances of the pre- 
sent case. 
` The order of the lower Court, dated 23rd 
April 1925, is accordingly reversed and the 
suit is remanded to that Court for dis- 
posal on the merits with advertence to the 
above. : 

Z. K. Case remanded. 


RANGOON HIGH COURT. 
Sseconp OIVIL APPEAL No. 437 or 1924. 
May 22, 1925. : 
Present :—Mr. Justice Das, 
MG, PO KIN AND oraers—APPELLANTS 
VETSUS 
MG. PO OH AND ANOTHER— RESPONDENTS. 


Limitation Act (IX of 1908), Sch. I, Art. 120—Suit ` 


for specific performance, dismissal of—Suit to recover 
loan—Limitation. . 

Defendant handed over a piece of land to the plaint- 
iff as security for a loan, the agreement between the 
parties being that if the defendant failed to re-pay the 
loan within three years, the land would be conveyed 
to the plaintiff. Plaintiff continued in possession of 
the land and after the expiry of the three years filed 
a suit for specific performancs of the agreement to 
convey, which was dismissed, He then brought a suit 
to recover the amount of the loan: 

Held, that the suit was governed by Art. 120 of 
Sch. I to the Limitation: Act, and that the cause of 
action arose when the suit for specific performance 
was dismissed. 

Second appeal from a decree of the Dis- 
trict Court, Payapon, in Civil Appeal No. 46 
of 1924. | 

Mr Ankelsaria, for the Appellants. 

Mr. Ba Tin, for the Respondents. 

JUDGMENT.—The _ point for de- 
termination in this case is whether the suit 
is barred by limitation. 


.This was a suit for the recovery of Rs. 1,188 ` 


from the defendants. The facts relevant 
to the present case are as follows: There 
was asum of Rs. 1,188 due to the plaintiff 
for moneys advanced to the defendants 
from timeto time. In 1916 the defendants 


_ _ MG, Po KIN v. MG. Po OH, 
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purported to hand over a piece of land to 
the plaintiff as security for this loan, and 
the agreement between the parties was that 
if the defendants failed to re-pay the said 
sum within three-years, the land would 
be conveyed to the plaintif.. The defend- 
ants failed to re-pay the money within three 
years, and the.land remained in the posses- 
sion of the plaintiff. In 1920 the present 
appellant filed a suit, being ‘Suit No. 81, to 
recover possession of the land. It may be 
stated here that there was no document ` 
evidencing the mortgage of the land to the 
present plaintiff. The respondents also 
filed a suit, being Suit No, 116 of 1920 for 
specific performance of the agreement by 
which the defendants had agreed to convey 
the land tothe plaintiff ontheir failure to 
redeem within three years. Both suits were 
heard together and ultimately the High 
Court in Special Second Civil Appeal No. 26 
of 1922 decided that, as there was no docu- 
ment of mortgage, the present appellant was 
entitled to get back possession of the land 
because he was admittedly the original 
owner of the land, and dismissed the present 
plaintiff's suit! The respondents then filed. 
the present suit for the recovery of this 
sum of Rs. 1,188. 

The appellant’s contention is that the 
suit is barred by limitation. His case is 
that as the cause of action for the recovery 
of the money arose in 1919, the three years 
had expired, and that the suit is, therefore, 
barred. His'case is that Arts. 62, 115 and 
97 of the Limitation Act apply and that 
under any of these articles the suit is 
barred, 

The respondent's contention is that either 
Art. 97 or Art. 120 applies to the facts of 


-the case. 


There can be no question that, if there 


is no specific Article of the Limitatian Act 


applying to the facts of this case, the only 
Article that could apply would be Art. 120, 
and, if Art. 120 applies, it is admitted that 
the. suit is within time. I am of opinion 
that Art. 120 applies to the facts of the case. 
Even if Art. 97 be held to apply I think the 
suit would still be within time because it is 
only after the decision of the High Court 
that the cause of action for the present suit 
can be said to arise. The judgment of the 
High Court was delivered on the 8th Janu- ` 
ary 1923. = 

. The appeal is, therefore, dismissed with 
costs. i 


Z. K, Appeal dismissed, 


\ 
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RANGOON HIGH COURT. 
CRIMINAL MISCELLANEOUS APPLICATION 
No. 51 or 1925. 

July 20, 1925. 

- Present:—Mr. Justice Rutledge, Chief 
Justice, and Mr, Justice Brown. 
T. F. R: MoDONNELL— PETITIONER ` 
; versus 
EMPEROR— Opposite Party. 
Penal Code (Act XLV of 1860), ss. 499, Excep. 9, 


500—Defamation—Stutement made by Advocate, whe- . 
ther privileged—Absolute privilege, doctrine of, whe-- 


ther applicable—Malice, proof of—Advocate, position 
and duties of. 

Section 499 of the Penal Code is meant to be 
universal and the English Law of absolute privilege 
does not apply in this country to statements of Ad- 
vocates in judicial proceedings. [p. 738, col. 2.] 

lt is, however, for the public good that a.person 
charged with the responsibility of an Advocate should, 
so far as may be, feel unfettered by any control other 
than that of the Presiding Judge, in the use of every 
weapon placed at his disposal by the law for the 
defence of the liberty of his client. |p. 739, col. 2.] 

Exception 9 to s. 499 of the Penal Code must, 
therefore, be interpreted accordingly, and it is the 
duty of a Court when a complaint is made. against an 
Advocate or Legal Practitioner for defamation that it 
should presume that the remark was made on instruc- 
tions and in good faith; and unless circumstances 
clearly show that it was made wantonly, or from 
malicious or private motives, the complaint should not 
be entertained. [ibid.] 

Even if the circumstances suggest recklessness or 
malice, further enquiry should be made and an 


opportunity, if possible, should be given to a Legal : 


Practitioner to offer an explanation before summons is 
issued against him. [ibid.] i 

Per Brown, J.—A definite pronouncement of the 
Indian Legislature is not liable to be overridden by 
the provisions of the Common Law of England. [p. 
740, col. 1.] 

The law as to absolute privilege is not applicable 
to the Oriminal Law of defamation in India. The 
Indian Penal Code is a.complete Code in itself. It 
is to a large extent founded on the Common Law of 
England, but the ordinary criminal offences in this 
country are punishable, not because they would be 
offences under the English Common Law, but because 
they have been declared to be offences punishable 
under the Penal Code. Section 499 defines the 
criminal offence of defamation. The section is 
quite clearly wide enough in certain circumstances to 
make statements made by Advocates in the exercise 
of their profession amounting to criminal defamation 
punishable under s.500. There are a number of 
exceptions set forth in s. 199, and any statement fall- 
ing within those exceptions does not amount to 
criminal defamation. But any statement which does 
not fall within any of these exceptions, and which 
otherwise satisfies the terms of the general definition 
in the section is quite clearly declared by s. 499 read 
yini 8, 500'to be punishable. [p. 739, col. 2; p. 740, col 


‘If an Advocate is to carry out his duties to his client, 

he must frequently have to make imputations or 

` statements, the correctness of which he has not had 
the time or opportunity to verify, and it isa very 

` fair presumption in ordinary cases that a statement or 
imputation so made by an Advocate in the course of 
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judicial proceedings is made, not for the purposes of 
defamation, but in good faith, for the protection of 
the interests of his client. In sucha case, therefore, 
to establish an offence of criminal defamation it is 
necessary not only to show that a defamatory statement 
has beenf made, but that it has been made maliciously, 
wantonly, or with some improper motive. A Magistrate 
should refuse to take cognizance of a complaint in 
such a case unless there is some allegation of malice, 
wantonness or improper motive, [p. 740, col. 2.] 


Mr. N. M. Cowasjee, amicus curiae, for 
Rangoon Bar Association. 


JUDGMENT. 

Rutledge, ©. dJ.—This is an applica- 
tion by Mr. McDonnell to quash the crimi- 
nal proceedings instituted on the complaint 
of Ponniah Pillay in the Court of the Dis- 
trict Magistrate of Insein, or, in the alterna- 
tive, to transfer the case for trial by the 
District Magistrate of Rangoon. 

The facts of the cast leading up to the 
present application are as follows :— 

Mr. McDonnell, one of the leading Ad- 
vocates of this Court, who has practised 


- with repute and distinction in Rangoon for 


over twenty years, was engaged in the 


. defence of one V. M, Abdul Rahman, who 


was being prosecuted last year before the 
District Magistrate of Insein. Inthe course 
of his address on the 8th of September 
1924, at the close of the prosecution case, 
he asked that his client should be discharg- 
ed, and was asked by the Magistrate: 
“Who is Ponniah Pillay?” Mr, McDonnell 
answered that his name was down on the 
C. I. D records, and that he was employed 
by Cassims (the complainant). Ona protest 
from Mr. Gaunt, Assistant Government Ad- 
vocate, Mr. McDonnell reiterated the state- 
ment that he was employed by Cassims to 
help in their litigation work, and that, as 
he had already said, he was on the C. I. D. 
records. 

Ponniah Pillay filed a complaint for de- 
famation, under s. 500 of the Indian Penal 
Code, before the District Magistrate, In- 
sein, through Mr. Patel, Advocate, on the 
12th of September 1924, alleging, inter alia, 
that Mr. McDonnell had defamed the com- 
plainant by making the above-mentioned 
imputation intending to harm or having 
reason to know that such imputation would 
harm the complainant's .reputation. 


It may be noted that neither in his com- 
plaint, nor in his examination by the 
Magistrate did the complainant charge Mr. 
McDonnell with either malice or wanton 
recklessness. Mr. McDonnell has stated 
that his answer to the Magistrate was on 
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written instructions” “which he had no reason 
to disbelieve. 

The Magistrate thought fit-to issue sum- 
mons, which owing to Mr. MeDonnell’s 
absence in Europe on leave, could ‘not be 
served until last month. 

For reasons, ‘which will hereafter be 
given, Iam of opinion, that the Magistrate 
should not: have issued summons, and 
me proceedings will accordingly be quash- 
ed. 


If the applicant had been satisfied to ` 


base his case upon the very extensive,.but 
still qualified, privilege, which an Advocate 
enjoys under the Indian Penal Code, the 
question might be dealt with quite. briefly. 
But Mr. McDonnell, not so much on behalf 
of himself as on behalf of the profession 
to which he belongs, and Mr. N. M. Cowas- 
jee, whom we have heard as amicus curice 
on behalf of the Rangoon Bar Associa- 
tion, have asked us to concur in the decision 
of the Madras High Court and declare that 
` any statement of an Advocate during the 
course of judicial proceedings is absolutely 
privileged. This was the position taken 
up by a Full Bench of that Court in the 
case of Sullivan v. Norton (1).. The basis 
of that decision has been very fully stated 
in Potaraju Venkata Reddy v. Emperor (2), 
another Full Bench case of the same Iligh 
Court. No doubt that wasa case not of an 
Advocate, but of a witness. But the learn- 
ed Judges came tothe conclusion that it 
was not the intention of the Legislature, in 
enacting the Indian Penal Code, to exclude 
the application of the English doctrine of 
“absolute privilege” from the law of defa- 
mation in India. 


Speaking personally, I should be glad if 
- I had been able to find myself in agreement 
with the Madras decision, as I think that 
the legal profession might very well be 
left to the control not merely of the Judge 
before whom they plead, but also to the 
very real supervision and powers which 
this Court enjoys through the provisions 
of the Legal Practitioners Act and the 
Letters Patent. But I am unable to find 
any valid basis for the doctrine that the 
Legislature, in enacting the Indian Penal 
Code, intended to leave untouched the pro- 
visions of the English Common Law on the 
question of defamation. 


(1) 10 A. 28; 33 Ind. Dee. (x. s.) 779 (F. B3). 
(2) 14 Ind. Cas. 659; 36 M. 216: (1912) M. W. N, 476: 
ace L. J. 275; 11 M. L. T, 416; 23 M, Li J, 39, 
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It has been urged that, as s. 5of the Indian 
Penal Code states: “Nothing in this .Act 
is intended to repeal vary, suspend, or affect 
any of the provisions AKAN of any special 
or local law”; and that, as the English Law 
with regard to defamation was in existence 


. at the time of the passing of the Code in 


1860, it comes under the head of special or 
locallaw. Iam unableto accept this argu- 
ment. As I understand it the types of 
law covered by this phrase are such 
asthe Opium Act, or the Gambling Act, 
and not a vast system like the English 
Common Law. If theargument were well- 
founded,.there would not seem to be any 
occasion for inserting s. 77, which gives 
protection toa Judge and which, though 
wide, is not quite absolute. If he were ab- 
solutely privileged by reason of the appli- 
cation of the English Common Law, it would 
be idle.and confusing to insert in the Code 
the provisions of s. 77. 

This argument has been dealt with and 


. dismissed in the judgment of a Full Bench 


of the Caleutta High Court in Satis Chandra 
Chakrabarti v. Ram Dayal De (3). No 
doubt this was a case of a party or witness, 
but on this particular point it is equally 
applicable to the case of an Advocate. There 
are decisions of Single Judges in this Pro- 
vince, viz., Mya Thiv. Henry Po Saw (4) and 


- Meer Burks v. Maung Hla Pe (5) to the like 


effect. . 

Iam consequently of opinion that s. 499 
ofthe Indian Penal Code is meant to be 
universal in its application. That being so, 
the English Law of absolute privilege does 
not apply in this country to statements of 
Advocates in judicial proceedings. Nor do 
I think it is necessary that it should, if the 
position of an Advocate is clearly. grasped 
by the various tribunals of this country. 


In the words of Lord Brett, M. R., in 
Munster v. Lamb (6): “A Counsel's position 
is one ofthe utmost difficulty. He is not- 
to speak of that which he knows; he is not. 
called upon to consider whether the facts 
with which he is dealing are true or false. 
What he has to do, is to argue as best as he 
can, without degrading himself, in order to _ 
maintain the proposition which shall carry 


(3) 59 Ind. Cas. 143; 48 C. 388; 32 0. L. J. 94; 24 0, 
wW. N. 982; 22 Gr. L. J. 31 (F. B). 

(4) 3 L. B. R. 265. 

5 Os 49 Ind. Cas, 109; 3 U. B. R. (1918) 101; 20 Cr. L. 


ae (1883) 11 Q. B. D. 588; 52 L. J. Q. B. 726; 49 L, 
T. 252; 32 W., R. 248; 47 J. P. 805. 
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with it either the protection or the reme- 
dy which he desires for his client. 
If amidst the difficulties of his posi- 
tion he were to be. called upon during 
the heat of his argument to consider whether 
what he says is true or false, whether what 
he says is relevant or irrelevant, he would 
have his mind so embarrassed that he could 
not do the duty which he is called upon to 
perform.” 

‘A Bench of the High Court of Bombay, 
in the case of Emperor v. Purshottamdas 
Ranchhoddas (7) observes: “Therefore when 
a Pleader is charged with defamation in res- 
pect of words spoken or written while per- 
forming his duty as a Pleader, the Court 
ought to presume good faith and not hold 
him criminally liable unless there is satis- 
factory evidence of actual malice and unless 
there is cogent proof that unfair advantage 
was taken of his position as Pleader for an 
indirect purpose.” 

I do not think I could get anything which 
more correctly summarizes the position than 
the following passage from the judgment of 
Imam and Chapman, JJ., in the case of 
Nikunja Behari Sen v. Harendra Chandra 
* Sinha (8): 

“In our opinion the Magistrate should 
have dismissed the complaint. It is not 
defamation to make an imputation on the 
character of another provided that the im- 
putation be made in good faith for the pro- 
tection of the interest of the person making 
it or of any other person (Indian Penal Code, 
s. 499, Exception 9), A Pleader is entitled 
to the presumption that the questions 
he asks in cross-examination are asked 
in good faith for the protection of the 
interest of his client. The presumption, 
therefore, is that a question asked in cross- 
examination making an imputation affords 
no ground for a criminal prosecution. To 
rebut this presumption it is not sufficient 
merely to allege that the client knew the 
imputation to be untrue for the duty of the 
Pleader is to present his clients’ case. So 
far, at any rate, as the. purposes of a pro- 
secution for defamation are concerned, it 
would be wholly unreasonable to say that 
it is the duty of a Pleader to enquire whe- 
ther his client's case is true or false. To 
rebut the presumption of good faith in such 
a case there must be convincing evidence 
that the Pleader was actuated by an impro- 

(7) 9 Bom. L. R. 1287; 6 Or. L. J. 387. 


- _ (8) 20 Ind. Cas. 1008; £1 C. 514; 14 Or. L. J. 528; 18 
C. W. N. 424, 
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per motive personal to himself and not by 
a desire to protect or further the interests 
of his client in the cause. No such motive 
was suggested in the present case. 

“The view which we have taken is sup- 
ported by the case of Upendra. Nath Bagchi 
v. Savi (9), 

It isfor the public good that a person 
charged with the responsibility of an Advo- 
cate should, so far as may be, feel unfetter- 
ed by any control other than that of the 
Presiding Judge, in the use of every weapon 
placed at his disposal by the law for the 
defence of the liberty of his client. The 
provisions of the Excepticn 9 to s. 499 of the ` 
Indian Penal Code must be interpreted ac- 
cordingly.” 

The learned Judges were, in that case, 
dealing with a questipn put in cross-ex- 
amination, butit applies equally to an an- 
swer as in the present casé made by an Advo- 
cate to a question from the Court, or, indeed, 
to any remarks made by an Advocate 
while addressing the Court. 

It is the duty, therefore, of a Court when a 
complaint is made against an Advocate cr 
Legal Practitioner for defamation that it 
should presume that the remark was made 
on instructions and in good faith; and 
unless circumstances clearly show that it 
was made wantonly, or from malicious 
or private motives, the complaint should 
not be entertained. I go further and say 
that even if the circumstances suggest 
recklessness or malice, further enquiry 
should be made and an opportunity, if 
possible, should be given to a Legal Practi- 
tioner to offer an explanation before sum- 
mons is issued. | 

If Courts should entertain cases under s8. 
500 of the Indian Penal Code, asin this case, 
without any such safeguard, I agree with 
the petitioner and Mr, Cowasjee that the 
position of an Advocate in this country ` 
would become intolerable. 

For the above reasons, I am of opinion 
that the proceedings must be quashed. 

Brown, J.—I concur in the order pro- 
posed, and also in the finding that the law 
as to absolute privilege is not applicable to 
the Criminal Law of defamation in India. 
The Indian Penal Code is a complete Code 
in itself, It is to a large extent founded on 
the Common Law of England, but the ordi- 
nary criminal offences in this country are 
punishable, not because they would be 

(9) 1 Ind. Cas, 147; 360. 375; 13 O. W. N, 340; 90, 
L. J. 259; 9 Cr. L. v. 165, : 
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offences under the English: Common Law, 
but because they have been declared to be 
offences punishable under the Indian Penal 
Code, Section 499 defines the criminal offence 
of defamation. The section is quite clear- 
ly wide enough in certain circumstances to 
make statements made’ by Advocates in 


the exercise of their profession amounting . 


to criminal defamation punishable under 
s. 500. There are a number of excep- 
tions set forth in s, 499, and any state- 
ment falling within those exceptions does 
not amount to criminal defamation. But 
any statement which does not fall within 
any of these exceptions, and which other- 
wise satisfies the terms of the general defini- 
tion in the section is quite clearly declared 
by s. 499 read with s.500 tobe punishable. 
Section 2 of the Code states that every person 
shall be liable to punishment under this 
Code. When the Legislature has thus in 
definite terms declared that a person shall 
be punishable, it seems to me to be idle to 
reply that it is highly desirable in the 
public interests that in certain circum- 
stances that person should not be punishable, 
as that person would not be punishable 
under the Common Law of England. I 
know of no authority for the view that a 
definite pronouncement of the Indian Legis- 
lature in clear and unmistakable terms is 
liable to be overridden by the provisions of 
the Common Law of England. I agree with 
the learned Chief Justice in his interpreta- 
tion of s.5 of the Code, and it has not been 
suggested that any other -portion of the 
Code is an authority for the special privi- 
lege claimed. : 


Their Lordships of the Privy Council . 


` held in the ease of Baboo Gunesh Dutt Singh 


v. Mugneeram Chowdhry (10) that so far as . 


witnesses are concerned the law of absolute 
privilege did apply in any action for civil 
damages. But there is no enactment by 
the Indian Legislature as to the circum- 
stances in which a civil action for defama- 
tion would lie, and there is nothing to bar 
the application of the general principles~of 
justice, equity and good conscience in such’ 
case. It is true that in the courseoftheirjudg- 
ment their Lordships remark: “The ground 
of it is this: that it concerns the public and 
the administration of justice that witnesses 
giving their evidence on oath in a Court of 
- Justice should not have before their eyes 


the fear of being harassed by suits for. 


go 11 B. L, R. 321; 17 W, R. 283; 2 Suth. P, 0. J. 
p47; 8 Sax. P.-O, J, 179 (P. Q), 
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damages; but that the only penalty which 
they should incur if they give evidence ` 
falsely should be indictment for perjury.” 
These words may suggest that witnesses - 
would not be liable on a criminal prosecu- 
tion for defamation. But that was not the 
question before their Lordships for their 
decision, and I do not understand it to be 
suggested that their Lordships did really 
decide that point. 

In my opinion the provisions of the 
Indian Penal Code on the point are per- 
fectly clear, and the rule obtaining in 
England as to the absolute privilege of Ad- 
vocates, witnesses and parties-in judicial 
proceedings is not applicable to a criminal 
prosecution for defamation in India. 


- .But lamin entire agreement with the 


learned Chief Justice as to the applicability 
of the provisions of the ninth Exception to 
s. 499 of the Code to the circumstances of 
the present case. It is quite obvious that 
if an Advocate is to carry. out his duties to 
his client, he must frequently have to make 
imputations or statements, the correctness 
of which he has not had the time or oppor- 
tunity to verify, and itis a very fair pre- 
sumption in ordinary cases that a statement 
or imputation somade by an Advocate in 
the course of judicial proceedings is made, 
not for the purposes of defamation, but in 
good faith, for the protection of the in- 
terests of his client. In such a case, there- ` 
fore, to establish an offence of criminal 
defamation itis necessary not only to show 
that adefamatory statement has been made, 
but that it has been made maliciously, ` 
wantonly, or with some improper motive. 

It folidws that a Magistrate should refuse 

to take cognizance of acomplaint in such 

acase unless there is some allegation of 
malice, wantonness or improper motive. 

No such allegation has been made in the 

present case either in the written complaint 

or in the statement made by the complain- 
ant when examined by the Magistrate under 

the provisions of s. 200 of the Cr. P. G. ii 

The’ Magistrate should, therefore, have 
dismissed the complaint under the provi- 
sions of s. 203. . 

And it is obvious that if Advocates are 
to be liable to promiscuous prosecutions of 
this nature, even though the ultimate result 
of the prosecution may be an acquittal, 
their position will be an. impossible one, 
The case is, therefore, one in which the 
interests of justice call for. interference by 
this Court in revision, ` 


(927. 0.1996) ; 


l agree that the proceedings in this case 
must be quashed. 
Z. K. Proceedings quashed. 


ALLAHABAD HIGH COURT. 
Criminal Rergrexce No. 524 of 1925. 
November 30, 1925. 
Present:—Mr. Justice Sulaiman. . 
NARAIN DAS AND ANOTHER— 
Acousep —APPLICANTS 


versus ; 
EMPEROR—Obpposire PARTY. . 

Criminal Procedure Code (Act V of 1898), ss. 190 
(c), 191, $37--Cognizance taken by Magistrate on his 
own knowledge or suspicion—Procedure—Failure to 
inform accused of right to be tried by another Magis- 
trate—Illegality. 

Where a Magistrate takes cognizance of a case 
otherwise than on a complaint or the report of a 
Police Officer, he must be deemed to have taken cog- 
nisance of it upon his own knowledge or suspicion 
under cl. (e) of s. 190, Cr. P, O., and in such a case it 
is his duty under s. 191 of the Code to inform the 
accused that he can, if he wishes, be tried by another 
Magistrate. [p. 741, col. 2.] 

Section 191, Or. P. O., is imperative and a failure to 
comply with its provisions is an illegality which 
vitiates the trial and not a mere irregularity which is 
cured by s. 537 of the Code. [ibid] . 

Oriminal Reference made by the Sessions 


ase Cawnpore, dated the 8th of August 
25. 


Mr. A. P. Dube, for the Applicants. 

Dr. M. Waliullah, Assistant Government 
Advocate, for the Crown, = = 

- JUDGMENT.—This is a Reference by 

the Sessions Judge of Cawnpore recom- 
mending that the convictions of the accused 
Narain Das and Chhote Singh and the 
sentences passed on them should -be set 
aside and they be either discharged or a re- 
trial ordered. 


The bullock in question belongs to a 


family of which Narain Das is a senior 
member. Chhote Singh accused is his 
_ mukhtar-am. 
for driving a cart employed in connection 
with the proprietor's brick-kiln. The bùl- 
' lock was first found wounded in the month 
ef February 1925 and the driver Ramdeo 
“was prosecuted and convicted and a fine 
` inflicted on him. It isnot probable that 
the owner and the mukhtar-am came to 
know all the circumstances of the prosecu- 
tion. In spite of this conviction a Constable 
again found tho bullock being worked in 
a carton the rd of April. last while 
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This time the driver 
was one Mania Singh who was prosecuted 
and a fine imposed on him. In the course 
of the trial the learned Magistrate came to 
know the names of the proprietor and his 
mukhtar-am and issued summonses to them. 
They have been convicted and sentenced by 
the same learned Magistrate. 

The learned Sessions Judge has pointed 
out three irregularities in the trial of this 
case. For the purposes of this reference it 
is sufficient to consider only one of these. 
There was no formal complaint before the 
Magistrate nor was there any report in 


_ writing made by any Police Officer against 


tho, present accused within the meaning of 
sub-cls. (a) and (b) of s. 190 (1). The tak- 
ing of cognizance of the offence must, 
therefore, have been under sub-cl. (c) of 
that sub-section. The learned Magistrate 
in his explanation hassuggested that inas- 
much as Police Officers were examined as 
witnesses in the case against Mania Singh 
he received information from them and 
not from any person other than a Police 
Officer, Butif the case did not fall under 
sub-cls. (a) and (b) of s. 190 (1) then it 
must be deemed that the Magistrate took 
cognizance of the offence upon his own 
knowledge or suspicion that such offence 
had been committed. In that case also the 
taking of cognizance of the offence would 
fall under sub-cl. (c). In this view s. 191 
became applicable and it was the duty of 
the Magistrate to inform the accused that 
he was entitled to have the case tried by 
another Court. This admittedly was not 
done. Section 191 is imperative and it says 
that the accused shall before any evidence 
is taken be informed, etc. It has been 
held in several cases by this Court that a 
failure to inform the accused under-s. 191 
is nota mere irregularity which is- cured 
by s. 537, but that it vitiates the trial. I 
may refer only to the cases of Emperor v. 
Chedi (1) and Chander Sen v. Emperor (2). 
It has been pressed upon me that no re- 
trial should be ordered, but in view of the 
fact that there was a previous prosecution 
of the driver Ramdeo which resulted in his 
conviction, I am of opinion that a retrial 
should take place. The convictions of the 
two accused and their sentences are accord- 
ingly set aside and the case is sent back 


(1) 28 A. 212; A. W. N. (1905) 258; 2 A. L. J. 745; 2 


Cr. I. J. 809. | 
(2) 73 Ind. Oas. 576; 21 A. L.J. 89; ALR, 1923 


All. 383; 24 Cr. L. J. 656. 
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for re-trial. The District Magistrate may 
either try the case himself or send the case 
for trial to any competent Magistrate other 
than the learned Magistrate who tried it 
before, É 

Z.K Convictions set aside. 


SIND JUDICIAL COMMIS- 
SIOCNER’S COURT. 
Criminal REVISION APPLICATION No. 211 

or 1925. 
October 27, 1925. ; 
Present:—Mr. Kincaid, J. C., and 
Mr. Kennedy, A. J. C. 
JEOMAL AND ANOTHER—APPLICANTS 
versus 
EMPEROR —Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 109, 
110, 514 Security for good behaviour -Conviction 
Order of forfeiture, whether can be made subsequently 
— Bond under ss, 109 and 110, whether void. 

A security bond given in pursuance of an order 
binding over a person both under ss. 109 and 110, 
Cr. P. C., is not void. [p. 743, col. L] 

Where a person who has been put on security for 
good behaviour is convicted of an offence involving a 

_ forfeiture of the surety bond, it isnot incumbent upon 
the Magistrate who convicts him to pass an order of 
forfeiture of the bond there and then. Such an order 
may be passed at any subsequent time. [p. 743, col. 2.] 


Application to revise an order of the 
District Magistrate, Sukkur, dated the 5th 
August 1925, confirming that of the City 
ir Ba Sukkur, dated the 27th June 
1 

Mr. Motiram Idanmal, for the Applicants. 
: Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. 
JUDGMENT. 

Kincaid, J. C.—The facts of this case 
are shortly as follows:— 

A certain Ramji son of Kishnomal was 
bound over by the Court of the City Magis- 
trate of Sukkur under ss. 109 and 110 of the 
Cr. P.C. to be of good behaviour for a 
period of 12 months and two persons Jeomal 
who was Ramji’s brother and one Jaromal 
Gurditsing stood sureties for him in the 
sum of Rs. 200 each. The bond was exe- 
cuted by the principal and by the sureties 
on the 12th of November 1923. On the 9th 
of August 1924 that is before the period of 
12 months had expired Ramji was con- 
victed by the same learned City Magistrate 
under s. 380, Indian Penal Code and was 
ordered to undergo 12 months’ rigorous 


JEOOMATL V. 
imprisonment. 
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On the. 20th of January 
1925 the learned Magistrate forfeited Ramji’s 
bond for Rs. 200 and on the 27th of June 
1925 he forfeited the bonds of the- two 
sureties. Against this decision of the 


EMPEROR, 


learned Magistrate the sureties appealed to. 


the District Magistrate, Sukkur., On the 
5th of August 1925 the learned District 
Magistrate confirmed the order of the City 
Magistrate. The sureties have now moved 
this Court to revise the District Magis- 
trate’s order on the 5th August 1925. 

The main point raised by the learned 


Pleader for the applicants is that the order ` 


of forfeiture should have been passed at the 
same time as the order of the 9th of August 
1924 by whieh the learned City Magistrate 
couvicted Ramji under s. 380. The learned 
Pleader finds support in his argument in 
the Full Bench decision of the Punjab Chief 
Court, Emperor v. Mawaz (1). The learned 
Judges of the Punjab Chief Court observed 
as follows: 

“We think it is a legitimate inference 
that, ifa Magistrate, who has knowledge 
of the fact that the person before him has, 
by his conduct, forfeited his bond, does not 
make any order for forfeiture, he must be 
taken to have decided not to take action on 
the bondin respect of that particular breach 
of the peace; and that he cannot thereafter 
reconsider and add to his order by directing 
forfeiture of the recognizance.” i 

With the utmost deference to the learned 
Judges who’ delivered the judgment we 
find ourselves unable to agree with it. . We 
‘notice moreover that the learned Judges 
themselves made ihe following admission: 

“There is, it is true, nothing in s. 514 of 
the Code to debar a Magistrate, who has 
convicted a person of an offence which 
involves the forfeiture of the bond, from 
subsequently taking action against that 
person by forfeiting the bond in . question, 


but, in our opinion, the spirit of the section 


is in favour of the view taken by Sir William 
Clark and by the Judges of the High Court 
of Calcutta in In re Ram Chundra Lalla (2) 
and In re Parbuttt Churn Bose (3).” 

We are most respectfully of the opinion 
that if there is nothing in the section to 
debara Magistrate from taking a particular 
line of action it does not lie within the pro- 
vince of a superior Court to reverse his 


(1) 18 Ind. Cas. 403; 14 Cr. D. J. 67; 7 P. W. R. 1913 
Cr; 39 P. L. R. 1913; 13 P. R. 1913 Cr. 

È) 1 O. L. R. 134. 

(3) 3 O. L. R, 408; 2 J. G. 29, 
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decision. We are supported in our view by 
the coasidered juigmeant of Mr. Justice 
Knox and Mr. Justice Aikman of the Al- 
lahabad High Court in the case of Emperor 
v. Raja Ram (4). Their Lordships referred 
to the two Calcutta rulings. In In re Ram 
Chunder Lalla (2) and In re Parbutti Churn 
Bose (3) but they went on to make. the 
following remarks, ` 

“In both these cases it was laid down that 
when the Magistrate deciding a case of an 
offence attended with violence is cognizant 
of the fact that the person convicted is 
under a recognizance to keep the peace, and 
does not proceed at oncs to take steps to 
forfeit the recognizance, he cannot do so 
subsequently. With all deference to the 
learned Judges who decided these cases we 
find ourselves unable to follow them. We 
ficd nothing in the language either of the 
Or. P. ©. of 1872 or in the wording of the 
present Code which lays down any such 
limitation”. ` 

The wording ofs. 514 is indeed of the 
_ widest character. “Whenever it is proved 

to the satisfaction of the Court, ete.” 

The rext point raised by the learned Plea- 
der was that under the ruling, In re Ranga- 
sami Pillai (5) a person cannot be bound over 
both under ss. 109and 110. That, no doubt, 
was the view of the learned Judges of the 
Madras High Court, nevertheless they did not 
hold that a bond under both ss. 109 and 110 
was void. They merely set aside the order 
binding the persons concerned under s. 109 
and they confirmed the order under s. 110. 
The matter, therefore, seems to us purely a 


techincal one and in any case we are not’ 


dealing with the order but merely with the 
surety bond and its execution. 

Lastly the learned Pleader has urged that 
we should reduce the amount which the 
learned Magistrate has sought to recover 
from the sureties. We, however, do not 
think that we should interfere with the 
learned Magistrate's discretion. This is 
not a case where the . sureties have bound 
themselves to pay the principal's bond in 
case he makes default. The sureties here 
have bound themselves that the principal 
_ Shall be of good behaviour for a period of 
` 12 months. [f during those 12 months the 
principal misbehaves himself and is con- 
victed like Ramji was on the 6th of August 


1924 we cannot see why his sureties should. 


Ky 26 A. 202; A. W. N. (1903) 237;1 Cr. L. J. 
- (5) 30 Ind. Cas. 455; 38 M. 555; 16 Or. L. J. 631. 
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not forfeit the Rs. 209 each as they agreed 
to do when he was bound over on the 12th 
of November 1923. Roei 

We, therefore, reject this application and 
confirm the order of the learned City Magis- 
trate. 

Kennedy, A. J. C.—I agree. I am 
fortified, in my opinion, as to the time when 
the bond can be enforced by the considera- 
tion of cl. (7) of s. 514. If the bond is broken 
by the commission of a criminal offence by’ 
a person so bound cl. (7) provides that com- ` 
mission of that offence may be proved by a 
production of a certified copy of the judg- 
ment of the Court convicting him. If as 
laid down by the Punjab Chief Court it 
was the duty of the Court so convicting 
him to enforce, the bond and if no other 
Court could do so cl. (7) would be meaning- 
legs. 

As regards the quéstion of limitation’ the 
man bound and his sureties contract that 
he will not commit an offence within the 
fixed time. If he doesso commit an offence 
or cease to be of good behaviour then there. 
is nothing in the Code to prevent the penal- 
ty being executable at any time. It would ° 
be preposterous to suppose that the princi- 
pal and his sureties should go free because 
the principal commits some grave offence 
with such skill that he is not detected till 
after the period of the bond had elapsed 
yet thatis the conclusion which necessarily 
follows if we accept the ingenious argument 
of the applicant’s Pleader. It may be that 
hardship might possibly be caused by the 
exaction of stale claims against the subject 
but ifthat becomes the general practice no 
doubt the Legislature will interfere. 

Inthe meanwhile’ I would dismiss this 
application. 


Z. K. Application dismissed. 


ALLAHABAD HIGH COURT. 
CRIMINAL Rererence No. 621 or 1925. 
November 17, 1925. 

` Present:—Mr. Justice Daniels. 

EMPEROR—Appticanr 
versus 
DAULAT SINGH AND ANOTIER— 
OPPOSITE PARTIES 
Criminal Procedure Code (Act V of71898), ss. 435, 

438--Sessions Judge, order of—District Magistrate, 
power of, to make reference to High Court, 
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Section 435, Cr. P. O., does not authorise a District 
Magistrate to make a reference to the High Court 
questioning the propriety of an order passed by a 
Sessions.Judge. His proper course when he considers 
that action is necessary in such acase is to move 
the Government to file an application in revision. 


Criminal Reference made by the District 
Magistrate, Bareilly, dated the 10th October 
1925. 

Mr. Saila Nath Mukerji, for the Opposite 
Parties. 

JUDGMENT.—This is a Reference by 

‘the District Magistrate of Bareilly submit- 
ted through the Sessions Judge asking this 
Court to modify in revision an order passed 
by the Additional Sessions Judge in a case 
under s. 110 ofthe Cr. P. C. Section 435 
does not authorise the. District Magistrate 
to make any such reference. He can refer 
the proceedings of any inferior Court but 

“he is not entitled to question the propriety 
of an order passed By a Court of Session. 
His proper course when he considers that 
action is necessary is to move the Govern- 
ment to file an application in revision. This 

“has been pointed out many times by this 
Court and by other High Courts, e. g., Em- 
peror v. Jamna Bai (1), Emperor v. Ganga 

@) and Emperor v. John Francis Lobo (3). 
The reference is also made very late. 
order complained of was passed on 22nd 
October 1924. The referencs of the Dis- 
trict Magistrate was not made till the 10th 
October 1925. The period - for which the 
accused were originally bound over had 
already expired when the reference was 
made. The delay is not explained and 
would in itself be a sufficient ground for re- 
fusing to interfere. ; : 

Let the record be returned. 

Z. K. Record returned. 

(1) 28 A. 91; 2 A. L. J. 589; A. W. N. (1905) 198; 2 
Cr. L. J. 515, 

(2) 23 Ind. Cas. 1007;. 36 A. 378; 12 A. L. J. 519; 
15 Or. L. J. 407. 

(3\ 36 Ind. Cas. 577; 41 B. 47; 18 Bom. L. R. 796; 
17 Or. L. J. 529. 


OUDH CHIEF COURT. 
CORIMINAL Revision No. 192 or 1925. 
December 17, 1925. 
Present:—Mr. Justice Stuart, Chief Judge 
` E H. PARAKH—APPLIOANT 

versus i 
EMPEROR—Opposits PARTY. 


Contract Act (IX of 1872), 3. 171—Factor, meaning. 


of—Factor's lien. 


PARAKH V. EMPEROR, 


The’ 
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The word “factor” in India as in England means an 
agententrusted with the possession of goods for the 
purpose of selling them for his principal. [p. 745, 
col. 1. s : 

A factor is entitled under s. 171 of the Oontract 
Act to retain as s2curity for a general balance of 
account, any goods bailed to him. [p. 745, cola. 1 & 2.) 

Criminal Revision against an order of 
the District Magistrate, Partabgarh, dated 
the 12th November :1925, issuing notice to 
the applicant to show cause against his 
prosecution under ss. 183 and 186, Indian 
Penal Code. : 

Messrs. -J. Jackson and Ram Prasad 
Varma, for the Applicant. 


JUDGMENT.—This is án application 
by E. H. Parakh, proprietor of the firm Edul- 
jee and Co., Motor Engineers and Coach- 
builders to set aside an order. issued by 
the District Magistrate of Partabgarh 
directing him to show cause why he should 
not be prosecuted under the provisions of 
ss, 183 and 186 of the Indian Penal Code 
for offering resistance to the taking of pro- 
perty by the lawful authority of a public . 
servant, and voluntarily obstructing a pub- 
lic servant in the dischage of his public 
functions, The facts are these: In the year 
1922 Raja Amarpal Singh a taluqdar of the 
Partabgarh District entrusted the appli- 
cant’s firm witha motor carof American 
make called a “Moon.” Car apparently 
under verbal instructions for sale. The 
exact terms, which governed the transac- 
tion will be found in a letter of the 18th 
April 1923 from the Raja to the firm which 
is as follows:— 

“Dedr Sirs, : 

As tothe Moon Car I have placed with 
you for sale, please sellit at a figure be- 
tween Rs.. 8,000 and Rs, 9,000 and credit 
proceeds that you realise towards pay- 
ment of Chevrolet Car account which has 
not yet been paid.” Iam informed by the 
learned Counsel forthe applicant thatthe 
firm was unable to sell the car as at that 
time it was very difficult to sell a second 
hand car and as the Raja had placed a high 
reserve upon it. The caris said to have 
been worth about Rs, 12,000 when new 
and in these circumstances it would, of 
course, be difficult to sell it at a reserve of 
2/3rda of its original cost. The car remain- 
ed with the applicant’s firm unsold till 


. September of this year when the Court of 


Wards took over the management of the 
Raja's estate. On the 23rd September 
1925 the Manager of the Court of Wards 
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wrote to the applicant's firm stating that 
the Raja’s affairs were now under their 
management, and asking whether the car 
in question had been repaired, and when it 
would -be expected back. The Manager of 
the Court of Wards was clearly under a 
misapprehension in respect of the sugges- 
‘tion as to repairs, for the car had not been 
sent to the applicant's firm for repair but 
for the purpose of being sold. On the 30th 
September.1925 the applicant wrote to the 
Special Manager stating that the car had 
been placed with his firm for sale and en- 
- closinga copy ofthe Raja's letter of the 
18th April 1923. By this date the account 
in connection with thé car amounted, 
according to the applicant, to Rs. 1,008-13-0. 
On the 23th October 1925 the Special Mana- 
ger replied to the applicant directing him 
to submit his claim in accordance with the 
provisions ofs. 17 of the Court of Wards 
Act. This section lays down that creditors 
of a ward must notify their claims in 
writing within six months of the date of 
notice of assumption of management. The 
applicant replied on the 26th October to 
the Special Manager that he considered 
that he had already notified his claim and 
he further said that he would not deliver 
the car until the account was paid. His 
refusal to deliver the car until the account 
was paid was clearly based upon a factors 
lien under the provisions of s. 171 of the 
Indian Contract Act (IX of 1872), The word 
“factor” in India asin England means an 
agent entrusted with the possession of goods 
for the purpose of selling them for his 
principal. Before this letter of the 26th 


October 1925 had been received the Deputy. 


Commissioner had sent a letter to the 
applicant dated 27th October which was 
in continuation of the letter of the 23rd 
October in which he said thatthe estate 
© being in charge ofthe Court of Wards it 
was necessary to consider his claim in a 
judicial manner as laid-down in the Court 
` of Wards Act, and also stating that it was 
not open to the applicant.to detain the 
car which he said he understood was being 
used by the applicant’s firm for its own 
purposes. The letter concludes with the 
remark that if the car were not delivered 
immediately civil and criminal proceedings 
would be started against the applicant. “As 


‘this letter from the Deputy Commissioner - 


ignores the provisions of the Indian Contract 
‘Act upon the subject it is well to note 
- what these provisions are. In s, 171 it is 
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-an order from a public servant; 
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stated that factors may, in the absence of 
a contract to the contrary, retain as security 
for a general balance of account,” any 
goods bailed to them. It was open to’ the 
Deputy Commissioner of Partabgarh, as it 
will be open to him still, to question the 
applicant’s claim to retain the car as a 
factor until the balance of his account. 
has been paid. But this letter does not 
The ap- 
plicant replied to this letter of the 27th 
upon the 29th and here he recorded his 
inability to deliver the car until his 
account was settled. He modified his 
position in the later part of his letter by 
stating that he did not want an immedi- 
ate settlement but only a recognition 
that his charges were not excessive. He 
denied absolutely that he had used the car 
for his own purposes, and asked to be 
furnished with the néme of the Deputy 
Commissioner's informant so that he might 
be able todeal with him. The next letter 
that I find is one from the Deputy Com- 
missioner which although dated the tth 
October was clearly senton the 6th Novem- 
ber. It apparently is a reply not to the 
letter of the 29th October but to the letter 
ofthe 26th October. It states that it is 
a reply to the letter of the 28th Octo- 
ber. I cannot find that "there was any 
letter of the 28th October. In this letter 
the Deputy Commissioner lays down 
his views as to what. is the. necessary 
amount of proof before the Court of Wards 
can, in his opinion, settle the debts of their 
wards, and indicated his intention of ques- 
tioning the applicant’s bill upon every 
item. Apparently after this letter was 
sent the applicant’s letter of the 29th 
October was put up before the Court of 
Wards office for consideration. I find upon 
the file a Head Clerk’s report of the 12th 
November 1925 suggesting that action 
should be taken against the applicant under 
s. 174 ofthe Indian Penal Code. This isa 
section under which a person can be pro- . 
secuted for non-attendance in obedience to 
and ita 
applicability is not easily seen because at 
that period the applicant had never been * 
ordered to attend -anywhere. The -Head 
Clerk’s note was placed before the Special 
Manager who noted thereon “thisis a very 
serious matter and means-wilful disobedi- 
ence to Court's order.” The reference to 
the Court is presumably the Court of 
Wards, The Deputy Commissioner on the 
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same date directed as District Magistrate 
a notice to issue to the applicant to show 
cause why ‘he should not be prosecuted. 
The notice was issued and the 2nd Decem - 
ber 1925 was fixed for proceedings. The 
applicant who isthe Manager of a large 
business in Lucknow sent a Counsel to show 
cause why he should not be prosecuted. 
The Railway journey from Lucknow to 
Partabgarh takes about 3} hours. The 
Deputy Commissioner as District Magis- 
trate refused to listen to the Counsel passing 
the following order: “Application is reject- 
ed. The man must putin an appearance 
personally. Ialso notice that he has not 
yet complied with the orders issued to 
him to deliver the car. He is represented 
by Counsel, who has been directed to in- 
struct his client ta arrange for the delivery 
ofthe car at Partabgarh at once. I am 
refraining from isswing a warrant for his 
person asitis possible that he may have 
been under some delusion about his liabi- 
lity. His Counsel has been instructed to 
inform his client for personal appearance 
on the 8th at Baispur.” Baispur, I am 
given to understand, is ‘distant 20 miles by 
road from Partabgarh. At this period the 
applicant filed an application before 
this Court which directed stay of pro- 
ceedings. 

I do not express an opinion as to the 
amount which is due tothe applicant in 
respect of the Moon Car, but there can be 
no doubt as to the fact that his plea that 
under a factor’s lien he is entitled to retain 
the car until the general balance of his 
account is settled isa plea which cannot 
be ignored. In respect of the criminal 
charges which the Deputy Commissioner 
proposes to make against him itis sufficient 
to say that the applicant cannot possibly 
be considered to have offered any resistance 
to the taking of any property by the law- 
ful authority of any public servant nor 
can he be considered to have voluntarily 
obstructed a public servant in the discharge 
of his public functions. I find it very 
hard to .understand how the District 
Magistrate was able to convince himself 
that anything done by the applicant could 
possibly have rendered him liable to 
prosecution under the Criminal Law. I, 
therefore, quash the whole proceedings 
and direct the record to be returned. 

N. K, Proceedings quashed. 


CHIRAGH DIN V. EMPEROR. 
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LAHORE HIGH COURT. 
URIMINAL APPEAL No, 862 or 1925. 
November 21, 1925. f 
Present:—Mr. Justice Zafar Ali. 
CHIRAGH DIN—Accusep—APPELLANT 
versus 
EMPEROR-—Respon pent. 

Penal Code (Act XLV of 1860), s. 198—Criminal 
Procedure Code (Act V of 1898), ss. 195, 476—Perjury 
- -Statement literally true—Complaint, whether should 
be made. : 

A Court is not justified in making acomplaint of 
perjury against a person in respect of a statement 
which is literally and strictly speaking true. 


Criminal appeal from an order of the Dis- 
trict. Judge, Sialkot, dated the 7th August 
1925. 

Dr. Nand Lal, for the Appellant. 

Mr. D. R. Sawhney, Public Prosecutor, 
for the Respondent. 

JUDGMENT.—This is an appeal from 
an order of the District Judge of Sialkot 
accepting an application unders. 476-A, Cr. 
P. ©., for making a complaint against the 
appellant-under s. 193, Indian Penal Code. 

The facts are briefly as below:— ` 

Two cross-cases between the same parties, 
one fora specified sumand the other for 
rendition of accounts, were pending in two 
different Courts:—Chaudhuri Chiragh Din 
appellant being the plaintiff in the former 
and defendant in the latter. In the case in 
which he was the defendant the plaintiffs 
offered to abide by his statement if made 
on theoath proposed by them. He agreed 
to make thestatement on that oath and a 
Commissioner was appointed to record -his 
statement after administering the oath. 
But ‘he omitted to appear before the Com- 
missioner and subsequently when question-, 
ed in the other Court whether he had 
agreed to make a statement on oath he 
stated that he had agreed todo soin that 
case only but not with regard to the one 
instituted by him. This was literally and 
strictly speaking true, but as the two cases 
were interdependent the decision in the one 
would have governed the other also. Such 
being the facts, the Court below was not 
justified in ordering prosecution of Chiragh 
Din for perjury. I, therefore, accept the 
appeal and direct the withdrawal of the 
complaint, 


Z. K. Appeal accepted. 
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MADRAS HIGH COURT. 
URIMINAL Ravision Cases Nos, 779 or 1924 
AND 55 oF 1923. 

(URIMINAL Revision Partitions Nos. 651 

oF 1924 AND 52 oF 19235.) 
August 6, 1925. 
Present:—Mr. Justice Jackson. 
RUKMANI AMMAL—PatitIoNER 
versus 

MUTHUSWAMI REDDI—RESPONDENT. 

Penal Code (Act XLV of 1860), s..405-—-Criminal 
breach of trust—Nominal sale of engine by person 
entrusted, whether amounts to offence.’ 

Accused who was entrusted with an engine exe- 
cuted a nominal sale-deed therefor toa third person 
but the engine was not removed from its place 
and was still available to the true owner who suffered 
no loss by the sale: 

Held, that on these facts a conviction of the accused 
for criminal breach of trust was not sustainable. [p. 
748, col. 1.) 

Petitions, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to revise 
the judgment of the Court of the Sub- 
Divisional Magistrate, Cuddalore, in Crimi- 
nal Appeal No. 66 of 1924, preferred against 
that.of the Court of the Stationary Second 
Class Magistrate, Cuddalore, Taluk, in C. C. 
No. 108 of 1924. 

Mr. V. L. Hthiraj, for the Petitioner. 

The Public Prosecutor, for the Crown. 


ORDER.—tThe petitioner has been fined 
Rs, 50 (Sub-Magistrate and Sub-Divisional 
Magistrate of Cuddalore, in OC. ©. No. 108 
and C. A. No. 66 of 1924) for criminally mis- 
appropriating an agricultural engine valued 
at Rs. 2,000. Admittedly he borrowed this 
engine ‘under Ex. A from his felation 
Muthuswami Reddi, P. W. No. 1, who says 
that he was looking after it for the real 
owner Muthuswami Reddi, P. W. No. 4. The 
petitioner says that he also had a lease of 
the engine from Muthuswami Reddi Ex. II, 
which the lower Appellate ‘Court seems 
prepared to concede, para. 4. The alleged 
breach of trust was the sale of this engine 
by petitioner to his aunt, the wife of Muthu- 
swami Reddi’s brother, D. W. No. 1. This 
witness says that the engine is family pro- 
perty. He is disbelieved but unless the 
lower Courts accepted some theory of a 
family quarrel, itis difficult to understand 
. why they inflicted such paltry sentences. 

‘The Sub-Magistrate fined the petitioner 

Rs. 100 which the Sub-Divisional Magistrate 
- reduced to Rs. 50. If a man criminally 
misappropriates property of another worth 
Rs. 2,000 it is not an extenuating circum- 
stance to plead that he and his victim are 
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closely related; the extenuating circum- 
stance would be that there has been no real 
misapplication. 

This is the point taken in this petition. 
Petitioner was given domination over the 
property by Muthurama Reddi and it is 
urged he has not converted it to his own 
use, or disposed of it by selling it to his 
aunt, a mere paper transaction nor has he 
caused any wrongful loss to its owner 
Muthuveera Reddi for whom the engine is 
still available. No one complains that the 
aunt has suffered wrongful loss. 

The question for determination may be 
pinned to illustration (b) of s. 405, Indian 
Penal Code. If A sells the furniture by a 
deed of sale to B but does not remove it, 
and if B makes no complaint, can Z complain 
that there has been criminal bieach of 
trust. 

How far wrongful less or gain hus re- 
sulted to A or B from the sale to B is not 
in question. Therefore it would not he a 
dishonest sale, unless it could be proved 
that A intended B toremove the furniture and 
so cause loss to Z. In the case of furniture 
it would not be difficult perhaps to prove 
such dishonesty ; but it is more difficult in 
regard to an engine which no one moved or 
apparently intended to move from the place 
where Muthurama Reddi allowed’ the peti- 
tioner to put it. 

Suppose that instead of an engineit had 
been land over which the petitioner had 
been given dominion and in respect of 
which he executed a sale-deed to a third 
person, would that be criminal breach of 
trust as defined bys. 405? Section 403 refers 
in terms to moveable property, and it has 
been ruled that s. 404 must be read with it 
as also limited to moveable property, Reg. v. 
Girdhar Dharamdas (1). In Jugdown Sinha 
v. Queen-E’mpress (2) it has been held that 
property referred to in s. 405 must as ins. 
403 be moveable property and that, as it 
has been ruled in Reg. v. Girdhar Dharama- 
das (1) criminal breach of trust cannot be 
committed in respect of immoveable pro- 
perty. As matter of fact the Bombay ruling as 
I have shown above, makes no reference to 
criminal breach of trust, and the Calcutta 
ruling must, I think, be based on the general 
assumption that if a man cannot move a 
thing away, he cannot dishonestly convert 
it to his own use. Inthe majority of cases 
that eng tee ay be correct but the 

(1) 6 B. H. O. R. 

(2) 23 O. 372; 12 Ta Hee, (N. 5.) 248. 
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wording of s. 405 is very comprehensive and 
“TI think it dangerous to lay down any abso- 
-lute rule. For the purpose of this case, it 
is sufficient. to find that although the lower 
Courts-have not said so in so many words 
the sentences inflicted 
regarded the case as essentially civil in 
character, and, moreover, there is no clear 
proof of intention to cause wrongful loss 


either to Muthurama-or to Muthuveera- 


Reddi. In fact. the lower Appellate Court 
has given no. finding of dishonesty; it 
merely records that the petitioner disposed 
of ‘the engine “in violation of the trust” 
obviously something more than breach of 
trust is necessary to bring the case with- 
in the purview of a Criminal Court.. For 
the above reason, I set aside the convic- 
tion and order the fine to be refunded. 
No order under s. 577, Cr. P. C., is necessary 
in these cireumstances and the propriety of 
that passed by the Sub-Divisional Magistrate 
(which I now cancel) need not be questioned. 
I would only observe that before passing -it 
he would have been well-advised to give 
notice to the parties concerned. i 
V.N V. 


Z. K. Conviction set aside. 





3 SIND JUDICIAL COMMIS- 

SIONER’S COURT. 

CRIMINAL REVISION APPLIOATION No. 251 
oF 1925. 
November 26, 1925. 
Present :—Mr. Kincaid, J. C. pand 
Mr. Lobo, A. J. C. 
SIDIK—Accussp—APPLIOANT 


` versus 
EMPEROR (AHMAD ALI AND OTHERS) 
: . —OPPOSITE Parry. 

Criminal Procedure Code (Act V of 1898), s. 350--- 
Transfer of .case~-De novo trial, what is—Proce- 
dure,” 

Where a case in which a charge has been framed 
ig transferred to the Oourt of another Magistrate and 
under the proviso tos. 350 (1) of the Or. P. O. the 
accused claims ade novo trial the Magistrate must 
re-commence the trial and not merely allow further 
cross-examination of the complainant and other pro- 
secution witnesses and generally proceed with the 
case from the stage where the charge was framed. 

Tanguturi Sriramulu v. Nalam Krishna Row, 25 
Ind. Cas. 1001; 38 M. 585; (1914) M. W. N. 646; 16 M. 
L. T. 303; 27 M. L. J. 589; 15 Or. L.J. 673, distin- 
guished. ; 3 

Hnin Yinv. Than Pe, 44 Ind. Cas. 337; 9 L. B. R. 92; 
19 Cr. L. J. 321; 11 Bur. L. T. 58, relied upon. 

Sobh Nath Singh v. Emperor, 12 C. W. N, 138; 6 
Cr. L. J. 431, referred to. 
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show that they ` 


“mence the inquiry or trial. 
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Application, under s. 439, Cr. P. C., direct- 
ing the Resident Magistrate, Kotri, to pro- 


-ceed with the case pending before him 


under s. 363, Penal Code, from the stage of 
charge. 
Mr. T. V. Thadhani, for the Applicant, 
Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown. TA < 
JUDGMENT,—In this revisional ap- 
plication the facts are that the applicant 
filed a complaint before the Sub-Divisional 
Magistrate: of Kotri on which the Sub- 
Divisional Magistrate on Ist September 1924 
issued process under s. 363, Indian Penal 
Code. Apparently after hearing the evi- 
dence for the prosecution, the Sub-Divi- 
sional Magistrate framed a charge against 
the accused in the case on the Ist of June 
1925. On 16th June 1925 he transferred 
the case to the Resident Magistrate, Kotri, 
he being himself under orders of transfer. 
Before the Resident Magistrate, the accused 
in the case exercising the option given to 
them by the proviso to s. 350, Cr.P. C., claim- 
ed- what is usually known as ade novo trial. 
The learned Resident Magistrate has acceded 
to their request and proposes to hold a de 
novo trial, Against this order, the appli- 
cant who is the complainant in the case, 
applies, in revision to this Court and the 
point made by his Counsel before us is that 
the learned Resident Magistrate has no 
right to re-examine and re-cross-examine 
the prosecution witnesses in the case ; that 
under s. 350 all he can legally do is to 
allow further cross-examination of the com- 
plainant and the other prosecution witness- 
es, and generallly to proceed with the case 
from the stage where the charge was framed. 
Section 350 of the Or. P.O. appears to 
us to be perfectly clear as to what the duties 
of a Magistrate are to whom a case has 
been transferred by another Magistrate. 
who ‘has heard it in part. Under cl. (1) 
of that section the Magistrate has a discre- 
tion to re-summon the witnesses and re-com- 
If, however, 
he does nat do so sxo motu, he is bound ‘to - 
do so if asked by the accused under proviso 
(a) to s. 350 which states “In any trial the 
accused may, when the Second Magistrate 
commences his proceedings, demand that 
the witnesses or any of them be resum- 
moned and re-heard.’ Whether, therefore, 
the Second Magistrate acts under isub s. 
(1) of s. 350 and exercises his discretion ` 
in allowing ade novo trial or whether the 
accused demands a de novo trial under the 
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` proviso itis clear that the Second Magis- 
-trate has to re-summon the witnesses and 
re-hear them. lt is argued that the word 
“re-hear” is to be interpreted as equivalent 
to “hear further.” 
thing ins. 350 to support such a conten- 
tion, 

Counsel for the applicant argued that 
the rulirig reported as Tanguturi Sriramulu 
v. Nalam Krishna Row (1) supported his 
interpretation of.the section. A perusal, 
however, of the ruling makes it clear that 
this is not so. All thatis then decided is that 
the Second Magistrate cannot ignore the 
charge framed by his predecessor and that 
whatever order he passes after re-summon- 
ing and re-hearing the prosecution witnesses 
is an order of acquittal and not one of dis- 

‘charge. 

On the other hand the case reported as 
Hnin Zin v. Than Pe (2) a decision of the 
Lower Burma Chief Court which followed 
the ruling of the Calcutta High Court in 
Sobh Nath Singh v. Emperor (3) is directly 
against the contention of Counsel for the 
applicant. In -that case, a Magistrate after 
hearing the evidence of the prosecution 
had framed a charge. The case was then 
transferred to another Magistrate who re- 
summoned the witnesses for the prosecu- 
tion, read over to them their previous de- 
positions and allowed them to be further 
cross-examined, 16 was held that this was 
clearly nocompliance with the law; that 
the right given to the accused by s. 350 
was in order that he might have the very 
great benefit of the Magistrate having the 
witnesses examind and cross-examined in 
his presence so that he might see and 
note their demeanour and manner of giving 
evidence, and that when the accused claims 

“a de novo trial the Magistrate must re-com- 
mence the trial. - i 

We are of opinion that there is no sub- 
stance in this revisional application which 
we, therefore, reject. ° 

ZK. Application dismissed. 


g) 25 Ind. Cas. 1001; 38 M. 585; (1919) M. W. N. 
646; 16 M. L. T. 303; 27M. L.J. 589; 15 Cr. L J. 
3 4 


(2) 44 Ind. Cas, 337; 9 L. B. R. 92; 19 Cr. D. J. 321; 
11 Bur. L. T. 58 


(3) 12 C. W. N. 138; 6 Or. L. J. 431. 
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LAHORE HIGH COURT. | 
Criminal Revision PETITION No, 1535 
oF 1924, 

January 7, 1925. 

Present:—Mr. Justice Abdul Raoof. 
DIWAN CHAND AND anoTHER—ACCBUSED— 
PETITIONSRS 
versus 

EMPEROR— RESPONDENT. . 

Legal Practitioners Act (XVIII of 1879), s. 36, 
for _caution—Defence evt-. 
Ere 36 of the Legal Practitioners Act being 
drastic and somewhat exceptional, a great deal of 
care and caution is necessary before taking action 
under it and the person affected must be given full 
opportunity of producing defence evidence. 

Petition for revision of an order of the 
District Magistrate, Gujrat, dated the 13th 
October 1924. ` 4 

Mr. Anant Ram, for the Petitioners. 

The Government Advocate, for the Re- 
spondent. 


JUDGMENT.—On the complaint of 
the Bar Association, Gujrat, the petitioners 
were called upon to show cause why their 
names should not be included in the list 
of touts. The petitioners filed written 
statements and in support of their defence 
they applied to the Court to summon a 
large number of witnesses out of whom 
only some were examined by the Court and 
the rest were not. Twenty-six witnesses were 
put down in the list of Abdul Hak petitioner 
out of whom only two were summoned and 
examined, Outofeighteen witnessesof Diwan 
Chand petitioner four only were summoned 
and examined. Seventeen witnesses were 
common to both the petitioners out of whom 
only seven weresummoned and examined. As 
to the rest the Court probably acting under 
s. 257 of the Or. P. C. beld that as the. 
petitioners intended to cause delay and 
vexation the summoning of all the witnesses 
was not necessary. After considering the 
case on the materials before it the Court 
declared the petitioners to be touts. 

The provisions of s. 36 of the Legal 
Practitioners Act are somewhat exceptional 
and of a drastic nature, and a great deal 
of care and caution is necessary before ac- 
tion is taken against anybody. The peti- 
titioners complain that full opportunity 
was not given to them to meet the case for 
the prosecution. In my opinion there is 
force in this contention. I, therefore, ac- 
cept this petition for revision and send 
this case back to the learned District Magis- 
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trate with the direction that it may be 
placed upon its original number, that the 
petitioners be - given full opportunity to 
produce evidence and that the case should 


be decided after the consideration of their- 


full defence. 
R. L. 
N. H. 


Petition accepted. 


MADRAS HIGH COURT. 
OrmiNaL Revision Casas Nos. 411 AND 412 
oF 1925. 

(CRIMINAL Reviston PETITIONS Nos. 345 
anp 346 or 1925.) 

August 7, 1925. 

Present: —Mr. J ustice Devadoss and 

Mr. Justice Waller. : 
In Cr. Rev. Cass No. 411 or 1925. 
R. V. KALIAPPA GOUNDAN AND OTHERS 
—AccuseD—PETITIONERS. 
In Cr, Rev. Case No. 412 or 1925. 
R. V. MANIAM SELLAPPA GOUNDAN 
AND OTHERS~—A.COUSED— PETITIONERS. 

Criminal Procedure Code (Act V of 1898), ss. 439, 
494--Withdrawal of case, application for, rejection 
of —Discretion of Court —Revision. 

Where a Sessions Judge in rejecting an applica- 
tion by the Public Prosecutor, under s. 494, Or. P. C., 
to withdraw a case, exercises a judicial discretion in 
a proper way, the High Court will not interfere with 
his order in revision. 

Petitions,,under ss. 495 and 439 of the 
Or. P. C., 1898, praying the High Court to 
revise the order of the Court of the Addi- 
tional Sessions Judge, Coimbatore, dated 
the 26th June 1925, and made in Sessions 
Cases Nos. 51, 52 and 53 of 1925, 

Dr. Swaminathan, for the Petitioners. 

The Public Prosecutor, for the Crown. 

ORDER.—These are applications to re- 
vise the order of the Additional Sessions 
Judge of Coimbatore refusing permission 
to withdraw Sessions Cases Nos. 51,52 and 
53 of 1925. Dr. 
that the learned Judge-.has misdirected 
himself as to what he should do in a 
case of this kind. The application was 
made by the Public Prosecutor under 
s. 494 and he gave certain reasons for the 
withdrawal of the cases. The Sessions 
Judge has considered the reasonsand has 
come to the conclusion that these cases 
were not fit cases for withdrawal. He relies 


npon the decision in Rajani Kanta Shaha v, 


KAZAR SHAH V. EMPEROR. 


Swaminathan contends i 


[92 I. 0. 1926] 
Idris Thakur (1), and says that where there 
is evidence against the accused which, if 
believed, would end in conviction, it would 
not be proper to give permission to with- 
draw a case under s. 494. But thatis not 
the only reason which would guide a 
Court in.granting or refusing permission. 
In this case the learned Additional Ses- 
sions Judge has exercised his discretion in 
refusing permission and we cannot say 
that he has improperly. exercised his dis- 
cretion. The reasons that he gives may 
not be the only reasons for an order of 
this kind but that is no ground for saying 
that he has not exercised a judicial discre- 
tion in granting or refusing permission 
to withdraw a case where a Judge has exer- 
cised judicial discretion in the proper 
way, the High Court will be very reluct- 
ant to interfere with his discretion and we, 
therefore, declineto interfere with his order. 
The petitions are dismissed. . 

V. N. V. 

Z. n Petitions dismissed. 

ME 4 Ind, Cas. 280; 48 ©. 1105; 25 C. W. N. 615; 

L. J. 51; 22 Or. L. J. 760, 





SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
URIMINAL APPEAL No. 133 oF 1925. 
October 17, 1925. 

Present :—Mr. Kincaid, J. C., and 
Mr. Kennedy, A, J.C, 

NAZAR SHAH—APPBLLANT 

l versus 
EMPEROR—Opposirse PARTY. 

Penal Code (Act XLV of 1860), s. 897-—“Uses,” 
meaning of--Use of handle of axe, whether use of 
deadly weapon. 

The word “uses” in s. 397 of the Penal Code should 
be construed ina wide sense so as to include not 
merely cutting, stabbing or shooting (as the oase may 
be) but also carrying the weapon for a purpose of 

overawing the person robbed. [p. 751, col. 2. 

Nga I v. Emperor, 14 Ind. Cas. 651; 13 KG L. J. 267; 
5 Bur. L. T. 9; 6 L. B. R. 41, referred to. 

A hatchet being a deadly weapon, it will be deemed 
to have been used asa deadly weapon whether itis 
its head or handle that is used. [p. 751, col. 2.] 


Appeal against the judgment of the 
Additional Sessions Judge, Hyderabad, 
(Sind), dated the 25th August 1925. 

Mr. Motiram Idanmal, for the Appellant. 

Mr. T. G. Elphinston, Public Prosecutor,. 
for the Crown. 

JUDGMENT.—tThe facts of this case 
have been dealt with exhaustively in the 
able judgment of the learned Additional 
Sessions Judge. They are shortly these : 

The complainant Assanmal was going to 


` 
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Mehar village on the Ist of February 1925. 
He had taken with him his wife and his 
son, alittle boy aged five. On the 2nd of 
February they were going through the 
jungle when they were stopped by a man 
who caught hold of the reins of their horse 
and robbed them of Rs. 12 in cash, a trunk, 
some clothes and some ornaments. 

That night Assanmal took his wife and 
his son to a village called Razi Jatoi. 
Thereshe informed the mukhi Duhladino- 
mal, Bansimal a zemindar and one Umed 
Ali kamdar of Mahomed Khan not only 
that he had been robbed but that he 
had been robbed by the accused Nazar 
Shah. The next morning he went to Kazi 
Ahmed where he made a similar re- 
port to the mukhi Gianmal. The third 
day he went to Nawabshah reaching it in 
the evening. Onthe 4th day he told the 
story to mukhi Hotchand, who took him to 
the District Superintendent of Police, 
Nawabshah. The District Superintendent 
of Police recorded Assanmal’s complaint 
\Ex. V) and forwarded it for investigation 
to the Sub-Inspector of Kazi Ahmed, Abdul 
Rehman (Ex. 14). Assanmal showed him 
the scene of the crime and the Sub-Inspec- 
tor prepared a mashirnama, recorded 
various statements and arrested Nazar Shah. 
The Police ‘sent Nazar Shah to the First 
Class, Magistrate, who convicted him under 
s. 394 of the Indian Penal Code and sentenc- 
ed him to undergo 12 months’ rigorous 
imprisonment. The learned Sessions 
Judge thinking that the offence was graver 
than that for which the accused had been 
tried ordéred his committal. On the 25th 
of August 1925 he convicted Nazar Shah 
under s. 397 of the Indian Penal Code and 
sentenced him to undergo rigorous imprison- 
ment for seven years. : 4 

Against this decision the present appeal 
has been filed. We have listened with 
great interest to the arguments advanced 
on the appellant’s behalf by his Pleader, 
Mr. Motiram. We do not think, however, 
that on the facts it is possible to differ 
from the views of the learned Additional 
Sessions Judge and of the learned Magis- 
trate, who held that it was Nazar Shah who 
robbed Assanmal. Enmity has been alleged 
but that has been very ably dealt with by 
the learned Additional Sessions Judge. As 


regards the late reporting of the crime, it ` 


must be borne in mind that the complainant 
had received a sharp blow from the handle 
of theaxe and that both he and his wife 
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must have suffered a severe shock, when 
robbed in broad day-light in the jungle. 
The legal point pressed with great ability 
by the learned Pleader deserves more con- 
sideration. The learned Pleader’s argument 
amounts to this.. Although a hatchet is a 
deadly weapon, stillit was notusedas a dead- 


“ ly weapon by the appellant. He did not use 


the axe head but used the axe-handle, An 
axe-handle is not, in any sense, a deadly 
weapon. Giving the matterour best con- 
sideration, we do not think that we can 
accept this-argument. Had the axe-handle 
been separated from the axe head, it might 
have been said that it was not a deadly 
weapon. - But the evidence is that it was an. 
entire axe and an axe cannot be described 
in any other way than asa deadly weapon. 
The whole point has been amply and care- 
fully considered by Mr.gJustise Twomey in 
the case of Nga I v. Emperor (1). The 
learned Judge observed “It may be argued 
that to ‘use’ a stabbing’ weapon is to stab 
some person with it, to ‘use’ a cutting 
weapon isto cut some person with it, and 
to‘use'a gun is to shoot at some person 
with ibas Bana Teed veg E Taek eh comets ett 
s. 397 should be interpreted with such 
strictness. ‘The very next s. 398 imposes a 
minimum punishment of seven years’ 
imprisonment on persons convicted of 
merely carrying a deadly weapon when 
attempting torob. Itseéms probable that 
the Legislature intended to impose the 
same minimum where the robbery is 
actually completed. 1am inclined to think, 
therefore, that the word ‘uses’ in s. 397 
should be construed in a wide sense so ag 
to include not merely cutting, stabbing, 
shooting (as the case may be) but also 
carrying the weapon for the purpose of 
overawing the person robbed.” | 
In this case, we have but little doubt that 
had Assanmal offered any serious resistance, 
Nazar Shah would have used the axe head 
and not the axe-handle.. Overawed by the 
deadly weapon carried by Nazar Shah, 
Assanmal made no resistance, so Nazar Shah 
effected his purpose by a mere blow with 
the handle. Now, ifthe offence committed 
by Nazar Shah falls under s. 397, the 
Legislature requires his imprisonment for 
not less than seven years. This is the 
sentence which the learned Additional 
Sessions Judge has passed upon the appel- 
(1) 14 Ind. Cas, 651; 13 Cr. L. J. 267; 5 Bur. L. T, 9; 
6 L.B. R. 41, oss 
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lant and it is not in our power to reduce it. 
We, therefore, confirm the lower Court’s 
finding and sentence and dismiss this appeal. 

P. B, A. 


Z. K. Appeal dismissed. 


RANGOON HIGH COURT. 
- URIMINAL APPBAL No. 545 or 1925. 
June 30, 1925. 
Present:—Mr. Justice Godfrey. 
AH KHAUNG—AFPELLANT 
. versus E a 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of - 1898), ss. 256, 
842, 587—Examination of accused—Further cross- 
examination of prosecution witnesses—Omission to 
examine accused—Illegality. : 

The examination of a witness cannot be regarded 
as completed until the last stage at which the law 
authorizes its continuance has been passed, that is to 
say, until any supplementary cross-examination which 
the Court may allow is over. So that under s. 342, 
Or. P. O., an accused person hasa right to be examined 

: and to state his case after the further cross-examina- 
tion of prosecution witnesses, even though he has 
already been examined before the charge was framed 
and: he was called on for his defence. ‘This right is 
fundamental and an omission to so examine the 
accused isan illegality which vitiates the trial and 
nota mere error or irregularity which can be cured 
by s. 537 of the Code, 

Criminal appeal from an. order of the 
Second Additional Magistrate, Rangoon, in 
Or. Reg. No. 312 of 1925. 

JUDGMENT.—The appellant in this 


case was convicted by the Second Addi- . 


tional Magistrate, Rangoon, under s. 326, 
Indian Penal Code, of causing - grievous 
hurt to one Ah Sein-by stabbing him with 
a knife, and was sentenced to two years’ 
TE imprisonment on the 15th May 
1925. Wak; 

It is contended on his behalf on appeal, 
firstly, that the trial is vitiated by the 
failure of the Magistrate to comply with 
the provisions of s. 342, Or. P. ©., and second- 

-ly, that the evidence generally does not 
warrant the conviction. Section 342 pro- 
vides, amongst other things, that the Court 
shall, for the purpose of enabling the accused 
to explain any circumstances appearing in 
the evidence against him; question him 
generally on the case after the witnesses 
for the prosecution have been examined 
and before he is called on for his defence. 

From the Magistrate’s record it’ appears 
that the appellant was examined and ques- 
tioned on the case on the 28th April and 
was charged and called on for his defence 
on the 2nd May. Onthe 13th May, how- 
ever, he re-called for cross-examination the 
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principal witness for the prosecution and 
was not further examined by the Court 
thereafter, This is the non-compliance 
with the provisions of s. 342, Cr. P. C., com- 
plained of. Those provisions are clearly 
obligatory; but the difficulty arises when 
read in conjunction with the provisions of 


-8. 256, Or. P. C., which provides for the re- 


calling of witnesses for ‘the prosecution by 
an accused for cross-examination and under 
which it has been held that it is discretion- 
ary with the Court to allow them to be re- 
called for that purpose at a later stage and 
at any period of the defence. As pointed 
out by Oldfield, J., in Tn re Madura Matha 
Vannian (1), the examination of a witness 
cannot be regarded as completed until the 
last stage at which the law authorizes its. 
continuance has been passed, that is to say, 
until any supplementary cross-examination 
which the Court may allow. So that an 
accused person would have a right to be 
examined and to. state his case after the 
further cross-examination of prosecution 
witnesses, even though he has already been 
examined before the charge was ftamed 
and he was called on for his defence. That 
is the conclusion come to by the learned 
Judge in that case, and he further points 
out that that right is fundamental and 
that the omission to so examine him cannot 
be regarded as a.mere error or irregular- 
ity, which could be cured by s. 537, Cr. P. 
C. The same view has been adopted in 
Gulzari Lal v. Emperor (2), where it was 
held that the omission vitiated the convic- 
tion, andin Remembrancer of Legal Affairs, 
Bengal v. Satish Chandra Roy (2), where the 
Court came to alike conclusion. 

For the reasons before appearing and 
upon these authorities it is ‘clear that the 
appellant's. conviction must be set aside. . 
I am not prepared to hold, however, upon 
the evidence as it stands that there is no 
case against him as itis urged and I ac- 
cordingly set aside his conviction and direct 
his re-trial. It would obviously be un- 
desirable in view of this direction.to discuss 
the criticisms that have been offered on the 
evidence. The re-trial should, of course, be 
before another Magistrate. 

Z, K, Re-trial directed. 


(1) 71 Ind. Cas. 252; 45 M. 820; 16 L. W. 420; 43 
M. L. J. 402; (1923) M. W. N. 601; A. I. R. 1922 Mad. 
512; 24-Cr. L. J. 124. . 

(2) 71 Ind. Cas. 51; 49 O. 1075; 24 Cr. L. J. 3; A.I. 
R. 1923 Cal. 164; 39 O. L. J. 31. 

(3) 83 Ind. Cas. 495; 510. 924; 39 ©. L. J. 411; 
A. I. R. 1924 Cal. 975; 26 Or... J. 15. ° 
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MADRAS HIGH COURT. 
Seconp Civit APPkaL No. 11 or 1922. 
August 25, 1925. | 
Present:—Mr. Justice Phillips and 
Mr. Justice Ramesam., 
THANAPPA CHETTY AND oraers— 
DEFEN DANTS—ÅPPELLANTS - 
5 VETSUS g 
ESUF KHAN SAHIB AND ANOTHER— 
PLAINTIFFS AND DEFENDANT No, 1— 
RESPONDENTS. 
, Landlord and tenant—Lands, classification of, accord- 
ing to permanent or shifting character of cultivation 
-—-Poll tax and plough tax, whether rent-—Right of 
cultivator to minor produce—-Madras Estates Land Act 


(I of 1908), 3. 8 (2) (d)—Villages in hilly tracts, granted- 


in inam, whether estate. : 

Prima facie atenant, whatever his status as a 
tenant may be, t.e., whether he is an occupancy tenant 
or a tenant from yearto year or a tenant-at-will, is 
entitled to the produce of the land included in the 
a so long as the tenancy subsists. [p. 756, 
col. 1. : 

The lands in a jaghir in.certain hilly tracts in the 
South Arcot District were classified according as the 
cultivation was permanent or shifting. The revenue 
of the jaghirdar was not derived on any system of 
land assessment. Ths land which each cultivator 
‘cultivated from time to time was not measured and 
assessed to rent. The cultivators paid a plough tax, 
an impost of a fixed amount per plough being collect- 
ed on the number of ploughs aman used. ‘They also 
paid a poll tax levied on the individuals of the male 
sex. Each man cultivated’ where he liked and as 
much as he liked reclaiming the land by clearing the 
jungle and leaving it for a new plot when the fertility 
of the soil was exhausted : i Na 

Held, (1) that the revenue described as poll tax and 
plough tax must be regarded as rent and the relation- 
ship of landlord and tenant subsisted between the 
jaghirdar and the cultivators ; [p. 755, col. 1.] 

(2) that in the absence of a custom to the contrary, 
the cultivators were entitled to the minor produce 
from the lands brought under actual cultivation and 
the fact that before cultivating new lands formal per- 
mission was taken from the jaghirdar made no differ- 
ence. [p. 756, cols. 1 & 2.) 

Where a number of villages in hilly tracts were 
granted in inam and there was no evidence to show 
either that only the revenue of the hills was granted 
or that the grantee did not own the kudivaram: 

Held, Per Ramesam, J., thatthe villages did not 
constitute an “estate” within the meaning of s. 3 (2) (d) 
of the Madras Estates Land Act. [p. 755, col. 1] 

Second appeal against a decree of the 
District Court, South Arcot, in Appeal 
Suit No. 131 of 1918, preferred against that 
of the Court of the District Munsif, Tiru- 
koilur, in O. S. No. 1368 of 1914. 

Messrs. C. V. Anantakrishna Iyer and A, 
V. Viswanatha Sastry, for the Appellants. 

Messrs. T. Rangachariar and Č. Padma- 


nabha Iyengar, for the Respondents. 


JUDGMENT. © 
“ Ramesam, J.—This appeal arises out 
‘of a suit for the declaration of the plaintiffs’ 
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‘Tight to the whole minor produce in the 
villages of Pudur Jaghir, and for injunc-. 
tion and damages. The jaghir of Pudur 
otherwise known as Ariya Goundan Jaghir 
is one of the five estates situated in the 
The Hills are partly in 
the Salem District and partly in the South 
Arcot District. This suit jaghir also is 
partly in, the South Arcot District and 
partly in the Salem District. The first de- 
fendant is the present jaghirdar or the pro- 
prietor of the estate. The plaintiff was the 
lessee for six years from the first defendant . 
of the minor produce of the jaghir under a 
registered’ lease-deed, Ex.-A dated 24th 
August 1908, which took effect from 10th 
July 1909 to 9th July 1915. The lease has 
since been extended under another deed | 
dated 5th December 1918, Ex. B, for 25 
years, i. e., from 9th July 1915 to 10th July 
1920. Defendants Nos. 6 to 63 are the culti- 
vators of the entire lands in the jaghir.’ 
They claim aright to the minor produce 
and defendants Nos. to 63 have entered 
into an agreement to sell it exclusively to 
the second defendant. The plaintiff alleges 
that che action of the defendants amounted 
to a denial of the plaintiffs right and 
caused damage to him and sues for the 
declaration and the other reliefs already 
mentioned. The first defendant, Polighar ` 
supports the plaintiff. 

The lands in the jaghir are classified as 
(1) Olavakkadu that.is, actually cultivated, 
permanently with ploughs; (2) Ponalkadu, 
i. e., lands under shifting cultivation, (3) 
Natham, 2. e, house sites and backyards, (4) 
Alankadu, 2. e, jungles. The suit was 
originally fora declaration of the plaintiff's 
right to the minor produce in all the Jands 
of the jaghir and the defendants have 
similarly asserted their right to the minor 
produce in all the lands including even 
Alankadu. Butinthe course of the trial 
before the District Munsif, the defendants 
have given up their right to the lands com- 
prised in the description Alankadu. Before 
us the plaintiff has given-up the right 
claimed in respect of Natham, so that the 
dispute before us relates only to Olavakadu 
and Ponalkadu lands, Both the District 


“Munsif and the District Judge granted the 


declaration and injunction prayed for by 
the plaintiff. As to damages while the 
District Munsif gave a decree, the District 
Judge reversed it in appeal. In this second 
appeal the appellants are either defendants 
Nos. 3 to 63 or their legal representatives, 


y 
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“The revenue of the Polighar is not derived 


on any system of land assessment. The land ` 


which each cultivator cullivates from time 

to time is not .measured and assessed to 

rent, nor is the value of the produce he’ 
raises computed and a share taken by the 
Polighar. The. cultivators pay a plough 
tax, an impost of Rs. 1-4-0 per plough being 
collected on the number of ploughs a man 

‘uses. They also pay a poll tax levied on 

the individuals of the male sex. Married 

men pay Rs. 2 and bachelorsannas 8. Each 

man cultivates where he likes and as much - 
as he likes reclaiming the land by clearing 

away the jungle and leaving it for a new 

plot when the virgin fertility of the soil is 

exhausted. Land under such shifting culti- 

‘vation is known. as Ponalkadu. Near the 

village some more lends have come under 

. permanent cultivation and these are called. 
_ Olavakadu, the natural development of 

shifting cultivation. 

The first point raised before us by the 
learned Vakil for the appellants is that the 
suit jaghir is an estate within the meaning 
ofthe Madras Estates Land Act of 1908, 
The District Munsif held that it is not an 
estate. On appeal the District Judge 
thought that it was unnecessary to give any 
- definite finding on this point and he dis- 
cusses the question of occupancy right on - 
both alternative positions, i. e., whether the 
Estates Land Act applies or does not apply. 
An estate is defined in s. 3, cl. (2) of the 
` Estates Land Act. As the suit jaghir is 
not a permanently settled estate or a tem- 
porarily settled zemindary, (or a sub-divi- 
sion of such an estate ur zemindary') it does 
not fall under cls. (a) and (b). As it is notan 
unsettled jaghir, it does-not fall under cl. 
g: Therefore, it does not fall also under cl. 

e). The only possible clause under which 
the suit estate could fall is cl. (d). Clause 
(d) runs thus:— h 

“Any village of which the land revenue 
alone has been granted in inam to a person 
not owning the kudivaram thereof, provided 
that the grant has been made, confirm- 
ed or recognised by the British Govern- 
ment, or any separated part of such village,” 

Here there is no grant of a single village 
but an estate consisting of several villages. 
The South Arcot Gazetteer-says at page 30 
thatthe Ariya Goundan Estate consists of 
fourteen villages. Assuming that the - fact 
that the grant was of a numberof villages and 
not of a single village does not stand in the 
way of their satisfying the definition incl. (d), 


c 
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we haye next to see whether the other 
parts of the clause are satisfied. The learn- 
ed Vakil for the appellants points out that 
the suit estate is ajaghir. It has been so’ 
described in the Schedule to the Madras 
Impartible Estates Act ‘both under the 
heading of South Arcot and the heading of 
Salem. He refers to the decision in Raghoji- 

“rao Saheb v, Lakshmanrao Saheb (1), where 
their Lordships of the Privy Council say: 

“The lands had been formerly jaghir. But 
this term implied no grant of the soil, but 

a personal grant only.of the revenue to the 
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`- grantee, The marathi equivalent to the term 


jaghir, namely, saranjam, came in course of 
time to be applied to the lands.” 

He also refers to Baden Powell and’ 
Logan’s Salem Manual (II). The suit estate 
was enfranchised in 1866. (See Exs. C and 
D). Exhibit D is headed “account relating to ` 
the villages which have been assigned and . 
are being enjoyed by Polighar, Ramappa 
Ariya Goundan.” Column 3 refers ‘to the 
14 villages which are enjoyed in the hilly 
tracts. In col. 12 we have .got “There are 
no documents of title.” There is a foot- 
note as follows:— . 

“As the said 14 villages are situate on the 
hills, they have never been surveyed and no 
thiva has been fixed”. Exhibit © is the inam 
register and there is a foot-note in it similar 
to that in Ex. D. column 3 is headed “The 
annual income derived from the 14 villages 
in the hilly tracts of Kallakurichi, Taluk”. 
In col. 1 the plough tax and the poll tex 
are mentioned. In column 22 the entry is: 
“In the absence of any accounts showing the 
area of the villages and their assessment, 
the only course is to adopt the revenue 
raised by the Polighar as the assessment on 
the villages.” . SAE 

“These documents, Exs. C and D, do not 
refer to.the suit estate asa jaghir, nor is 
there any trace‘in them of the fact that only 
the revenue of the hills was granted as inam 
to the original grantee. As theDistrict Judge 
observes much reliance cannot be placed 
on a name especially where the earlier- 
history of the jaghir is involved in consider- 
able obscurity. The District Munsifthought 
that the original grantee was a bandit or 
a robber chief; but as already observed 
we have no information as to the origin 
of the estate except that Ariya Goundan 


held no kavali under the Government, but 
(1) 16 Ind. Cas. 239; 326 B. 639 at p. 658; 16°C. W. 
N. 1058; 23 M. L. J. 383; 12 M. L. T. 472; (1912) M. 
W. N. 1140; 14 Bom. L, R. 1226; 17 O. L. J. 17; 39 L 
A. 202 (P, ©), 
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he paid a small nazzar or peshkash of 
Rs. 37-5-2 which was probably imposed in 


consequence of his holding no office. On ` 


these facts Iam unable to distinguish this 
case from the case in Suryanarayana v. 
Patana (2), and the entries in Exs. C and 
D of this case from Oake’s Inam Register of 
that case (see page 1020)*. If so all the 14 

villages must be regarded as granted to 
` the original granteé and cl. (d) becomes in- 
applicable. But assuming for a moment 
that the grant was of the revenue and not 


the villages, the next question is whether 


_the grant was to a person “not owning the 
kudivaram thereof”. The burden of prov- 
ing this is upon those who contend that the 
Estates Land Act is applicable. [Vide 
Nainapillai Marakayar v. Ramanathan 
Chettiar (3)|. There isno evidence in the 
case, nor can there be having regard to the 
history ofthe estate and the only informa- 
tion we have about the suitestate. In these 
circumstances it is difficult tohold that ithas 
been proved that the suit estate is an estate 
to which the Estates Land Act applies. 
` The learned District Judge considered 

. the question whether the defendants paid 


any rent to the jaghirdar and whether the - 


relationship of landlord and tenant existed 
between the jaghirdar and the cultivating 
defendants; and he found. that so far as 
Olavakadu lands were concerned -there can 
be no occupancy right in them. As to Ponal- 
kadu lands in connection with this point the 
defendants relied on two former judgments 
of this Court, Ex. XVI and XVIIL Exhibit 
XVIII was the only judgment considered by 
the District Judge. The District Judge after 
quoting the judgment of the High Court 
says, “The actual circumstances of those 
suits are not disclosed....... In any case it has 
no application here, where the poll-tax is 
not the equivalentof rent.” Exhibit XVIII 
.was a judgment in a batch of second appeals 
which arose in Salem District where a 
number of suits were filed for enforcing ac- 
ceptance of pattas, the plaintiff being a 


mortgagee from Annamalai Goundan, the 


owner of Chinna Kalrayan Nad which is 
(2) 48 Ind. Cas. 689; 41 M. 1012; 45 I. A. 209; 25 M. 
L. T. 30; (1918) M. W N. 859; 23 C. W. N. 273; 9 
L. W. 128; 290. L. J. 153; 1 U.P. L. R. (P. C.) 12; 
36 M. L. J. 583; 21 Bom. L. R. 547; (1919) M. W.N. 
463 (P. O).. 
5 (3) 82 Ind Cas. 226; 47 M. 337; A. I.R. 1924 P. C. 
65; 19 L. W. 259; 22 A. L. J. 130; 34 M. L. T. 10; (1924) 
AL W. M. 293; 46 M. L. J. 546; 10 O. & A. L. R 
f R C. W, N. 809; 51 I. A. 83; L. R. 5 A. (P. C.) 33 
(P. 0.). . 
. *Page of tL M.—[Ed.] 


THANAPPA OHETTY V, HSU! RHAN SAHIB. 


-the poll-tax’ is 


755 
also one of the estates mentioned in the 
schedule to the Madras Impartible [states 
Act under the heading of Salem. On a 
perusal of the South Arcot Gazetteer page 3, 
we find that the nature of the jaghir in 
South Arcot or Salem is practically. the 
same. It is observed that “a great part of 
the Kalrayans is indeed situated. within the 
Salem District and the boundary line be- 
tween thelatter and South Arcot passesalong 
the topof them”. Then the author gives the 
tradition of the five brothers dividing the- 
hills among themselves, then he observes: 
“The south and south-western parts 
which happen to be the highest of the 
whole, were taken by Peria Kalvi Rayan and 
so were called after him the Periya Kalvi 
Rayan or Periya Kalrayan-Hills, the lower’ 
slopes to the west of Salem, which chance 
to be the less elevated part, similarly be- 
came the Chinna Kelrayan Hills......... 
Ariya Goundan becoming the name of the 
northern part of the range.” 


Thus there is no doubt that the Chinna 
Kalrayan Hills and the suit jaghir were 
similar in tenure; and Kx. XVIII which 
related to the former shows that the High 
Court regarded the relationship between 
the cultivators and the jaghirdar as one of 
tenant and landlord. It is true that Ex. 
XVIII was passed in second appeal by a 
single Judge of this Court under O. XLI, 
r. 1. Benson, J., observes: ` l 

“I think the District Judge is right. The 
payments are evidently made as rent for 
the occupation of land calculated at so 
much per head, instead of so much per 
acre, which is the ordinary way in most 
cases. The second appeal is dismissed”. - 
That this is the true view of the revenue 
derived by the jaghirdar is also seen from 
the inam account, Ex. D and Register, Ex. 
U already referred to. In col. 3 of Ex. D 
we have. ‘The tirva which is collected in 
respect of the punja land for 53 plouglis 
at Rs. 1-4 0 perploughis Rs. 66-4-0", Then 
referred to per head 
and both the items are totalled as Rs. 209 4-0 
and referred to as the revenue. Though 
the revenue is described as poll-tax, it 
must be regarded as rent, this method of 
assessment being found convenient by the 
cultivators and the jaghirdar. Exhibit 
XVI was not referred to by the District 
Judge but wasreferred to by the District 
Munsif. It is the judgment in Second 
Appeals Nos. 2033 of 1910 and 260 ang 
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26tof 1911. The suit was by the assignee 
of the Poligar for the enforcement of patia 


with certain restrictions relating to the cutt- 


ing of trees and related also to the Chinna 
Kalrayan Hills. This judgment also leads 
to the same conclusion as Ex. XVIII. In 
the face of Exs. XVI and XVIII itis difficult 
to say that there is no relationship of land- 
lord and tenant between the Poligar and 
the defendants and the District Judge. is 
‘wrong in saying that “the ruling has no 
- application where the poll tax is not ths 
equivalent of rent.” He has started with 
the assumption that the poll tax is not the 
equivalent of .rent, and having said this, 
was of opinion that Ex. XVIII has no ap- 
plication to the present case; but Ex. XVIII 
‘shows that the poll-tax should be regarded 
as the equivalent of rent: Thus his judg- 
ment is vitiated by his misconstruction of 
Ex, XVIII Te. ` 
i We, therefore, start with the footing that 
the defendants are the tenants of the jaghir- 
dar and we have to consider the question of 
right to the minor produce from this foot- 
ing. The lower Appellate Court found on 
a discussion of the oral and documentary 
evidence that the Poligar is entitled to all 
the minor produce in the Palayam. In the 
form in which the Courts below discussed 
the question no doubt it is a question of 
fact; and if we are not satisfied with the 
findings of the lower Appellate Court we 
can only call for fresh findings. But as [ 
have already pointed out the findings are 
vitiated by thé conclusion of the Courts 
below that there is no relationship of land- 
lord and tenant between the Poligar and 
the cultivators, I have come to the con- 
clusion that there is such a relationship and 
starting from that footing, if there is any 
question of fact to be found we have to 
call for a finding. But it seems to me that 
what remains is a pure question of law. 
Prima facie a tenant, whatever his status as 
a tenant may be, i. e. whether he is an oc- 
cupancy tenant or a tenant from year to 
year or a tenant-at-will, is entitled to the 


produce of the land, included in the ten-, 


ancy so long as the tenancy subsists. This 
is too elementary to need discussion. It is 
difficult to conceive what a tenancy is for, 
if the tenant is not to be entitled to the 
produce of the land. We are not concerned 
here with the right to cut trees, as to which 
the question may be a little more difficult. 
The suit before us relates only tothe minor 
produce, viz., Murabolams, Muradu, Pungan 
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{92 Í, 0. 1936) 


seed, Nux Vomica, Takarai seed, Seeran 
seed, Poochan seed, Konnai bark, Honey, | 
Honey Wax, Sombai bark, Kapilipodi, Sural 
bark. In the case of such produce which 
can be gathered from land, prima facie the 
Is there any reason 
why in this particular case the cultivating 
tenants are notentitled to it? Ifany ques- . 
tion of usage or custom can arise in this. 
case, it is the plaintiff who claims to be the 
lessee from the Poligar that has to show 
such usage or custom by which he and not 
the cultivating tenants are entitled to the 
minor produce of the land actually under. 
the tenant. The District Munsif found that 
under the custom prevailing in the jaghir ` 
the first defendant is entitled to the minor 
hill produce. The District Judge also gave 
a similar finding. The fact, that before 
cultivating the-Ponalkadu land formal per- 
mission of the jaghirdar is taken proves 
nothing, nor is there any question of ac- 
quiring prescriptive rights. Both the 
District Munsif and the District Judge rely 
on certain leases of certain minor produce. 
The District Munsif relied upon Exs. P and 
S which are dated 1866 and 1872 for the- 
purpose of making out a usage extending 
over a considerable period of time. But 
these documents, Exs. P and 9, are so per- 
fectly general that it is impossible to infer 
any right to minor produce from them. Ex- 
hibit P isa lease for cutting teak wood, spokes 
for wheels and for felling Vengaiand other ` 
trees produced within certain boundaries. It 
makes‘no reference to the minor produce 
at all. Similarly Ex. 5 refers to all kinds 


` of trees inclusive of those of Galnut, Sural, 


save those of jack fruit and tamarind as 
grown on -“Pendakarainadu”. Here again 
there is no specific reference to the minor 
produce. It is very difficult to see how 
these documents militate against the ten- 
ants’ right to the minor produce. If these 
two are excluded, the documents relating 
to minor produce begin from Ex. Y dated 
1890. Butit is impossible to make out from 


‘the documents beginning from 1890 and ` 


ending with 1904 that an ancient, valid and 
binding usage is proved. We have got 
only four documents, Exs. Y, Yl and M and 
N. Even these documents are general as to 
the area of the land covered by them. For 
instance Ex. Y refers to the produce in cer- ` 
tain villages in Irugarainadu of Jagirmalai 
in Puduralailka. Particulars of villages 
are given; about 21 villages are enumerated, 


But it is possible that the minor producg 
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4. e, the hills and the jungle outside the 
cultivated land (Olavakadu and Ponalkadu). 
Alankadu is so much more in extent than 
the cultivated land that it is scarcely worth- 
while to specially mention Olavakadu and 
Ponalkadu for the purpose of exclusion. At 
any rate a document like this does not bind 
the cultivating tenant, nor can it prove who 
took the produce of the lands under an in- 
dividual tenant. Similar remarks apply to 
YO), Mand N. The oral evidence is useless 
as it was adduced to prove enjoyment in 
accordance with the documents. I have, 


therefore, come to the conclusion that it is” 


impossible to find in the evidence any usage 
by which the ordinary presumption of law 
entitling the tenant to enjoy the produce of 
his own land was displaced and the Poligar 
first defendant became entitled to collect all 
the minor produce eyen in lands under the 
tenants. Of cours: when I say that the tenants 
“are actually entitled to minor produce on 
Ponalkadu, I refer to land which was actually 
under the cultivation of a tenant and 
therefore, which has not been abandoned; 
The moment a Ponalkadu land is abandon- 
ed, it is absorbed into the general ‘Alankadu. 
For all the above reasons, ‘the plaintiff is 
not entitled to the declaration of his rights 


to the minor produce of Olavakadu lands’ 


and Ponalkadu lands during the time they 
retain that character, The plaintiff has 
given up his right to Natham. He isentitl- 


ed only toa declaration in respect of the’ 


produce of Alankadu. 

The decree in favour of the’ plaintiff will, 
therefore, be modified accordingly. ‘I'he 
plaintiff will bear the costs of -the appel- 
` lants here and in the lower Appellate Court. 
In the first Court each party will bear their 
own costs'as they put forward extravagant 
claims which theyafterwards had to modify. 

Phillips, J.—I agree with the order 
proposed by my learned brother but I pre- 
fer to reserve my opinion on the question 
whether the suit jaghir is or isnot an estate 
within the meaning of the Estates Land 
Act, as its determination is not necessary 
for the decision of this appeal which is 
based on the ordinary law of landlord and 
tenant, 


oNV Decree modified. 


RAM PAER SINGH U. SHEO SARAN SINGH. 
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. OUDH CHIEF COURT. .: :-. 
First Crvre APeraL No. 12 of 1924.° 
December 10, 1925. 
Present:—Mr. Justice Ashworth and 
Mr. Justice Raza, 
RAM PHER SINGH, minor, AND ANOTBER | 
——PLAtNnTIFFS—A PPELLANTS f 
VETSUS 
SHEO SARAN SINGH AND OTHERS— 
DEFENDANTS— RESPONDENTS, 

Pre-emption—Vendor, title of, assertion of-—Vendor 
not in possession at time of sale—Sale, what amounts. 
to—Conveyance in consideration of price and promise 
to do certain things, whether sale—Transfer of Pro- 
perty Act (IV of 1882), 3. dh. < 

In order to succeed in a suit for pre-emption, the 
pre-emptor must assert title in the vendor, and the 
fact that there was a conveyance by the vendor to the 
vendee which amounted to a sale. The vendee gua 
vendee and as against the pre-emptor’ is estopped 
from denying the title of his vendor, and so, for the 
purposes of a pre-emption gnit, the title must be 
assumed to exist in the vendor, if it is alleged by 
the pre-emptor to exist. [p. 758, cols. 1 & 2.] 

The deed of conveyance, however, must clearly 
profess to sell the property, and not merely be a pro- 
mise to sell the property in the future. It makes no 
difference whether the vendor was out of possession 
or in possession at the date of the sale, nor does it 
make any difference whether there was a small’ or 
large chance of his getting his title acknowledged 
in Court. [p. 758, col. 2.] . 

In order, however, that a transaction should amount 
toa sale it is necessary that there should be a price 
paid or promised or part paid ond part promised, 
which mzans that the price must be stated in or 
ascertainable at the time of the deed. [ibid.] 

A conveyam‘e in consideration of a price and also 
a promise to do certain things, the doing of which 
will cost an indefinite sum of money, is not a sale. 
[p. 759, col. 1] | 

Appeal against a decree of the Sub- 
ordinate, Judge, Sultanpur, dated the 22nd 
Ostober 1923. f 

Mr. H. Husain, for the Appellants. 

Mr. A. P. Sen, for the Respondents. 


JUDGMENT.—This firat appeal arises 
out ofa suit brought by the plaintifis-ap- 
pellants for pre-emption on the basis of a 
sale-deed dated 18th January 1922, Ex. 1, 
executed by Musammat Jagwanta Kuar, 
widow of Parag Singh, in favour of defend- 
ants-respondents Nos. 2 to 6. This sale- 
deed sets forth that the vendor wag entitled 
to the property of herhusband, Parag Singh, 
but that two persons, Kalka Singh and 
Mahadeo Singh, had fraudulently obtained 
from the widow an agreement allowing the 
greater part of her husband's estate to be 
entered in their names in the village papers, - 
only a small portion being entered in the 
widow's name. It goes on to say that she 
wanted to get this agreement setaside but 
had not the funds, She, therefore, sold 
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- nine- tenths of her interest-in the property 
ot her husband to the defendants-vendees, 
who were to bear all the expenses of the 
litigation required to set aside the agree- 
ment. The lower Court held that this did 
not amount to a sale of interest in the pro- 
perty, but merely toa sale of her chances 
of success in a law suit,and on the authori- 
. ty of Privy Council cases, Ranee Bhoboscr- 
duree Dossee v, Issur Chunder Dutt ( (1) and 
Abdul Wahid Khan v, Shaluka Bibi (2), held 
that in such circumstances, the sale-deed 
gave the plaintiffs-appellants no right of 
pre-emption. lt may be mentioned that the 
plaintiff-appellant, Bhagwan Bux Singh, 
is ason Mahadeo Singh, one of the persons 
in whose favour the agreement mentioned 
above had been made by the widow. 

The appellants rely upon two decisions 
of a Single Judge [Mr. S. R. Daniels of 
the Judicial Commissioner’ s Court, Balwant 
Singh v. Lallu Ram (3) and Gajadhar Prasad 
v. Manra Khan (4)]. In these two cases it 
was held that aright of preemption may 
. arise in casesin which the vendor is out 
of possession, and litigation is necessary to 
- recover possession of the property, provided 
that the sale isa genuine sale of the pro- 
perty and not a mere sale of ashare in a law 
suit. The respondents, on the other hand, 


rely upon the case Mirza Mohammad Abbas ` 


Ali Khan Bahadur v. A. Quieros (5), where 
it was held that pre-emption would not 
arise where the property sold was not in 
the possession of the vendor at the time, 
and the vendor had only a doubtful right 
to recover it. Thiscase also was based on 
the contingent nature of the purchase price 
paid. It purported to be based on the 
Privy Council case of Abdul Wahid Khan 
v. Shaluka Bibi (2). 

In order to succeed in a case of pre emp- 
- tion, there can be no doubtthat the pre- 

emptor must aesert title in the vendor, and 
the fact that there was a conveyance by the 

` vendor to the vendee which .amounted to a 
sale (or a foreclosure on amortgage). In the 
Privy Council case the pre-emptor denied 
at the outset the title of the vendor, and 
consequently their Lordships held that there 


a R 140; 11 B. L. R. 36; 3 Sar. P. O. J. 136 


i2) Yi o. 426; 21 I. A. 26; 6 Sar. P. O. J. 399; 
Rafique & Jackson's 2 CO. No. 134; 10 Ind, Dec. 
(x. 8.) 961 (P. O.) 

R 19 Ind. Cas. 462; 6 O. L. 


(1) 66 Ind. Cas, 684; 8 O. L F 403; 4 U. P. L. R. 
(Cals d | L R. 1922 Ovdh 156. 
(5) 90. 0. 86, 
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| could be no sale on the plaintifi's own 


admission, because according to the plaintiff- 
pre-emptor’s own case, the vendor was not 
selling a right in the property, but merely 
a share in a lawsuit. The decision of their 
Lordships of the Privy. Council must not 
be construed, as it appears to have been 
construed by one. of the Judges in the case, 


- Mirza Mohammad Abbas Ali Khan Bahadur 


v. A. Quieros (5),as meaning that, when- 
ever the title of the vendor was in doubt; the 
sale should be considered a sale of a share 
in a lawsuit and not asale of property.. 
Again the deed of conveyance, must clearly 
profess to cell the property, and not merely 
be a promise to sell the property in the 
future. [See Ranee Bhobosoonduree Dossee v. 
Issur Chunder Dutt (1)]. We agree with Mr. : 
Daniels in Gajadhar Prasad v. Manra Khan 
(4), that it makes no difference whether 
the vendor was out of possession or in pos- 
session, nor does itappear to us to make 
any difference whether there was a small or 
large chance of his-getting his title acknow- 
ledged in Court. The pre-emptor is bound 
to assertthe title of the vendee in order to 
claim pre-emption. The vendee qua vendee 
and as against the pre-emptor is estopped . 
from denying the title of his own vendor, 
and so, for the purposes of the pre-emption 
suit, the title must be assumed to exist 
if alleged by the pre emptor to exist. But 
it is necessary in order for a transaction to 
amount to asale that there should be, as 
stated ins: 54 of the Transfer of Property 
Act, IV of 1882, a price paid or promised or 
part paid and part promised, which means 
that. the price must be stated or ascertain- - 
able atthe time of the deed. Paragraph7 


of the sale-deed on which the claim to pre- M 


emption is based is as follows ;— 

“ Consideration money of this deed is the 
sum which the vendees shall have to spend 
in conducting this suitfrom the beginning 
up to the end as well as their labour and 
loss (in conducting their suit), Amount 
of expenses in the suitis at present estin at- 
ed to be Rs. 2,500 but it must remain clear, 
that if more than this amount is required 
for the expenses the vendees shall have to 
meet that sum and if the expenses are less 
than this amount then I shall not beentitl- 
ed to get the surplus from the vendees. For 
the purpose of stamp tke entire considera- 
tion money of ihis deed is fixed to be 
Rs. 10,000 haif of which amount to Rs. 5,000, 
this includes labour and trouble on the 
paztof the vendees:" This does not satisfy 
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the condition just stated. The conveyance 
is not a sale-deed. At the best it isa con- 

_ veyance in consideration of a price and 
also a promise to do certain things, the 
doing on which will cost anindefinite sum 
_of money. It is unnecessary to consider 
whether such a deed of conveyance is one 
that can be held in India to operate as a 
transfer, or merely as evidence of a promise 
to transfer. Itis nota sale-deed, and does 
not give rise to aright of pre-emption. 

On these grounds, we hold that the lower 
‘Court rightly dismissed the suit, and we 
dismiss this appeal with costs. 

Z, K. ‘Appeal dismissed, 


t a 


` LAHORE HIGH COURT. 
MISCELLANEOUS APPEAL No. 1566 or 1924. 
January 8, 1925. 

Present :—Mr. Justice Campbell. 
NOOR DIN—PLAINTIFE—ÅPPELLANT 
Versus 
SULAKHAN MAL—Derenpant—- 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 60 (c)— 
House of agriculturist in city—Exemption from aitach- 
ment—Occu pation, meaning of. 

A house of an agriculturist in a city in which he 
spends his nights and to which he brings his cattle 
every night from the lands cultiv ated by him, is 
exempt from attachment, notwithstanding the fact 

that he owns two other houses on his lands expressly 
meant to ba used for agricultural purposes. - 

The words “occupied by" in s. 60 (c), C. P. O., mean 
“lived in by” or “used for agricultural purposes by.” 

Radhakisan Hakumji v. Balwant Ramji, 7 B. 530; 8 
Ind, Jur. 146; 4 Ind. Dec. (x. s.) 357 and Jivan Bhaga 
v. Hira Bhaiji, 12 B. 363; 6 Ind. Dec. (N. s.) 726, distin- 
guished. 

Attar Singh v. Bhagwan Das, 2 Ind. Cas. 983; 65 


P. R. 1909; 104 P. W. R. 1999; 141 P L. R. 1909, 


referred to. 
Appeal from’a decree of the Senior Sub- 
Judge, Lahore, dated the 28th May 1924. 
i Mr. Nihal Chand Mehra, for the Appel- 
ant. 
Lala Tirath Ram, for the Respondent.’ 
JUDGMENT. —Thbis is a case where a 
judgment-debtor Nur Din objected to the 
attachment in execution ofa decree of his 
house in Lahore City on the ground that it 
was exempt under s. 60 (e) of the C. P. C. 
The objector proved that agriculture was 
his chief occupation, that he cultivated land 
a mile or 1} miles from the house in question 
and that every night he took his cattle 
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home to this house and spent the night in 
it. It was, however, elicited in evidence 


-that the objector owns two other houses in 


the vicinity of his agricultural land, but- it 
was stated that one of them was in the 
possession of mortgagees. 

The lower Court has rejected the petition 
on the grounds that the objector was bound 
to prove that the city, house was occupied 
by him bona fide for the purpose of agri- 
culture and that the bare fact that after 
doing his day's work in the villages he 
brings his cattle with him to the city house 
because the village is becheragh is not suffi- 
cient to show that the city house is occupied 
by him as an agriculturist, especially when 
he has got houses on his lands expressly 
meant to beoccupied and used for agricul- 
tural purposes. 

There isnothingins. 60 to justify such 
an interpretation ‘of its terms, and of the 
ruling quoted by the learned ‘Senior Sub- 
ordinate Judge in support of his finding 
Radhakisan Hakumji v. Balwant Ramji 
1) and Jivan Bhaga v. Hira Bhaiji (2) are ` 
notin point at .all, and Attar Singh v. 
Bhagwan. Das (3) isin favour of s. 60 (c) 
being taken to mean what it says. 

Mr. Justice Johnstone laid down that a 
words “occupied by” mean “lived in by” 
“used foragricultural purposes by.” 

The. present house is the permanent 
residence of the judgment-debtor who is 
an agricultnrist and, therefore, even if the 
words of s. 60 (c) should be read as meaning 
helonging to an agriculturist and occupied 
by him as such, the house in question un- 
doubtedly is occupied by an agriculturist 
as such, for agriculturists like other people 
must have some place to lay their heads at 
night, and ifan agriculturist has a house 
in a city a mile from his land there is no 
reason on earth why he should not use it as 
his ordinary residence. : 

Iaccept the appeal and order that the 
house be exempted from attachment. The 
appellant will have his costsin both Courts. 

R.L. Appeal accepted. 

(1) 7 B. 530; 8 Ind. Jur. 146; 4 Ind. Dee. (N. s.) 357. 

(2. 12 B. 363; 6 Ind. Dee. a s.) 726. 

(3) 2 Ind. Cas. 983; 65 P. R. 1909; 104 P. W. R. 1909; 
1411 P. L. R. 1999. 
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PRIVY COUNCIL. 

APPEAL From THE COURT or TAR RESIDENT, 

HYDERABAD, Decoan. 
October 20, 1925. 
Present:—Viscount Finlay, Lord Cerson 
. and Lord Blanesburgh. 
Fre or Rai Bahadur BANSILAL- 
ABIRCHAND--Puarntivr— APPELLANT 
é VeETSUS 
GHULAM MAHBUB KHAN AND ANOTHER 
_ _—DEFENDANTS—RESPONDENTS. . 

Civil Procedure Code (Act V of 1908), s. 10 (c) - 
Place of suing—Suit to recover loan—Duty of debtor 
to find and pay creditor, limits of—Jurisdiction, plea 
of ,not raised before Court of first appeal, whether 
can be taken in second appeal, 

- Aplea of want of jurisdiction of the Trial Court, 
raised in that Court but not taken in the Court .of 
first appeal, may nevertheless be raised in second 
‘appeal. [p. 761, col. 1.] 

_ The duty of a debtor to find and pay his creditor 
is duly imposed upon him when the creditor is within 
the realm. [p. 762, col. 1.) 

Plaintiff, a money-lendew carrying on business in 
British India, advanced a loan to the defendant, a 
resident ofa Native State, which was made re-payable 
` by instalments in the Native State, Plaintiff institut- 
eda guitin a British Court to recover the loan: 

Held, that as no part of the obligation was assumed 
or was to he discharged by the defendant in British 
India, the British Court had no jurisdiction to enter- 
tain the suit. [p. 762, col. 1.] i 

Appeal from the-Court of the Resident at 
‘Hyderabad, Deccan. 


Messrs. L. De Gruyther, K.C.,and B. Dube, 
for the Appellant. - ` 

Messrs. George Lowndes, K. C., and E.B, 
Raikes, for the Respondents. 


JUDGMENT. 

Lord Blanesburgh.—This is an ap- 
peal by the plaintiff from ajudgment and 
decree, dated the 27th September 1922, of 
the Court of the Resident at Hyderabad, 
reversing a deeree, dated the 22nd Novem- 
ber 1921, of the Assistant Resident there, 
and restoring, albeit on other grounds, a 
decree made by the Civil Judge of Secunder- 
abad, dated the 8th July 1919. 

The suit was commenced by the appel- 
lant in the Court of that Judge in Bep- 
tember 1911. Its purpose was to recover 
money lent by him so long ago as 1891 to 
the grandfather of the first respondent with 
re-payment guaranteed, so it was alleged 
by the late Sir Asman Jah, Prime Minister 
of Hyderabad, whose estate is represented 
in the suit by his son, the second respond- 
ent, The borrower, the alleged surety, 
and their respective representatives were, 
or ara. all residents in Hyderabad, the capi- 
tal of the Nizam’s Dominions. The appel- 
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lant, however, has a place of business at 
Secunderabad, a neighbouring British can- 
tonment, and asserting that theloans were ` 
both made and re-payable there, he claimed 
that his suit in respect of them was cogniz- 

able by the local British Court: ` 

But this was not the appellant’s only rea- 
son for invoking that jurisdiction—if he 
could successfully do so. In the Courts of 
the Nizam his demands had long since 
been barred by lapse of time. In the British 
Court, however, he claimed to be en-- 
titled to escape from the operation of the 
Indian Limitation -Act—an Act otherwise 
entirely applicable to the case—on the 
ground that the residence of the defendant 
in Hyderabad was a “foreign” residence 
which took his claim against them outside 
the Statute although their residence was in 
fact only six miles away. 

In the Courts below many matters of 
fact were canvassed. Most of these, con- 
eluded by concurrent findings, were before 
their Lordships treated as settled, and the 
arguments were addressed toone question 
only, viz, wasthe Court of the Civil Judge 
of Secunderabad entitled to entertain the 
suit at all? 

That learned Judge had held that he 
had jurisdiction in the matter, but he 
dismissed the suit, holding on the view 
taken by him of the facts, that the appel- 
lant had been re-paid all that was due to 
him, : 

The appellant appealed to the Assistant 
Resident at Hyderabad. His appeal was 
resisted only by the second respondent, 
and he, itis stated, did not there raise again 
his objection to the jurisdiction of the 
Court taken before the Trial Judge, and 
certain at least it is that the learned Assist- 
ant Resident made no reference to the 
pointin his judgment, by which the claim 
of the appellant was in effect allowed in 
The second respondent then appealed 
to the Resident, and he, taking up the con- 
sideration of the question afresh, held that 
the Civil Judge of Secunderabad had no 
jurisdiction in the matter. On that ground 
he allowed the appeal and dismissed the 
plaintiff's suit, expressing, however, at the 
same time his concurrence with the find- 
ings of fact of the Assistant Resident where 
these were at variance with the findings of 
the Trial Judge. The plaintiff again ap- 
peals. < 

At the ontset their Lordships would ex- 
press their entire concurrence with the 
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learned Resident in his observations upon 
the importance of this question of jurisdic- 
tion insuch a case asthe present. The 
respondents are both of them subjects of 
the Nizam, from whose cession, as the 
learned Resident points out, the jurisdic- 
tion of the Secunderabad Court practically 
proceeds. In the circumstances, and es- 
pecially where, as here, the liability or non- 
liability -of such defendants may actually 
depend upon it, the question of jurisdic- 
tion becomes of first importance, different 
in character from such a question when it 
arises merely as between one Court and 
another in British India. And, while their 
Lordships would not here have upheld, 
even if it had been pressed, the contention 
raised in his printed case by the appellant 
that this question of jurisdiction decided 
by the Trial Judgein his favour, and not 
re-opened before the Assistant Resident, 
must now be treated as concluded against 
the respondents, they are gratified to record 
that that contention was not persisted in 
before the Board, Indeed, as they have al- 
ready said, the arguments betore them were 
confined to its discussion. ` 


Its determination turns solely upon the 
question whether, in this case, within the 
meaning of s. 20 (c) of the O. P. ©., the 
cause of action wholly orin part arose 
. within the local limits of the Civil Judge 
of Scunderabad. The facts upon which the 
answer depends lie in a small compass. 


In 1891 Muhammad Ala-ud-din Khan, de- 
. ceased, grandfather of the first respondent, 
was Silladar of Sir Asman Jah Bahadur, 
Prime Minister of the Nizam. Having 
agreed to purchase 100 horses to form part 
of the bodyguard of the Prime Minister 
Ala-ud-din borrowed from the plaintiff 
Rs, 40,000 to pay forthem, and arranged 
with the Paigah of the Minister for re-pay- 
ment of the loan with interest by monthly 
instalments by means of deductions from 
his salary in the manner which is thus 
described in a communication addressed 
on the 29th July 1891, by the Secretary of 
the Minister to the Pay Office of the 
Paigah :— 

“The said Silladar for purchasing the 
horses has borrowed from Rai Bahadur 
Bansilal Abirchand the sum of Rs. 40,000 
with interest at 14 per cent, and has 
assigned the liability to pay the principal 
and interest by monthly instalments of 
Rs. 1,008 upon this Secretariat. Where- 
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fore you had better pay to the person who 
may bring the chitti of the said Sowcar the 
sum of Rs. 1,000 every month.” 

The promise made to the plaintif, the 
fulfilment of which was thus directed, was 
contained in a note which had heen ad- 
dressed by the same Secretary to the plaint- 
iff on 2ist July 1891 in which itis stated 
that “every month at the time of distribu- 
tion of pay of the force, after taking receipt 
of Khan Sahib a sum of Rs. 1,000 will be 
paid from the ilaga to the plaintiff's ilaqa- 
dar, who may bring chitti signed by the 
plaintiff without any objection or preven- 
tion fromthe Sarkari Treasury until the 
principal and interest are fully liquidated. 

In these terms was the promise of the 
Treasury made, and their Lordships are 
willing to accept without deciding that, as 


-alleged by the plaintiff’ they constituted a 


contract of suretyship» Ala-ud-din being 
the principal debtor. 


His own obligation as such is expressed 
in a bond of the 25th July 1891 in which 
he promises the plaintiff : 

“That in re-payment of the said sum 
(Rs. 4U,0v0) and until the principal and 
interest is re-paid one instalment of a sum of 
Rs. 1,000 will be reaching you every month 
from out of the distribution of the pay of 
the force. Accordingly I have also caused 
a guarantee to be made for the said sum 
of money by means of a rubkar dated the 
zist July 1591 from the office of the Secre- 
tary of Revenue. The instalment of” 
Rs. 1,000 which has been agreed will reach 
you directly from the Treasury irrespective 
of the fact whether there is any saving from - 
out of the salary of the horses or not ... There 
will be no failure in the instalments reach- 
ing you. If for any reason perchance one 
instalment is defaulted the said Sowcar will 
have power to sell immediately the horses 
by auction and recover and pay himself the 
total amount.” | 

A further advance of Rs, 5,000 was made 
by the plaintiff on 9th August 1891 anda 
final advance of Rs. 7,628 on the 6th June 
1894. These for present purposes may be 
treated as having been made on the same 
terms. 


As to their meaning and effect their 
Lordships are not in doubt. The Treasury 
or surety re payment is to be made to the 
plaintiff or his representative at the office 
of the Treasury at Hyderabad and the 
instalments, which in the principal-debtor's 
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bond are described as “ reaching” the 
plaintiff are the very instalments of which 
payment is so to be made. Thereis no 
promise either by the principal-debtor or 
the surety to make any payment at Secun- 
derabad, and so far as the principal-debtor 
is concerned the bond above abstracted is 
thé only promise on his part which is forth- 
coming. It is quite true that’on failure of 
any instalment there is doubtless an im- 
plied promise by him to re-pay the loan. 
But there is no implied promise to re-pay it 
at Secunderabad. Even by British law the 
duty of a debtor to find and pay his creditor 
is only imposed upon him when the creditor 
is within the realm. And the plaintiff has 
not contended that if there be any such 
duty at all imposed by Indian Law upon a 
debtor it extends in this respect further 
than in England. 
the principal-debtoz is concerned there is 
no obligation upon him, either’ express or 
implied, to make any payment to the plaint- 
iff at Secunderabad. . 

Nor so faris there any such obligation 
assumed by the surety. : 
` But it is contended, and the Trial Judge 


took the view that such an obligation is’ 


to be found in two documents written in 
the year 1904, one on the 30th March, ad- 
dressed by the Treasury Secretary of the 
appellant, and the other, on the 13th April, 
addressed by one department of the Prime 
Minister's establishment to another, a copy 
-being forwarded to the appellant. : 


Their Lordships do not consider it neces- 
sary to discuss these documents in detail. 
‘They are satisfied that they were never 
intended to alter the contractual obligations 
of the surety. At most they indicated a 
substituted arrangement to be continued 
only so long as was convenient ; there was 
neither intention to alter nor any considera- 
tion present for the alteration of the obliga- 
tions as they then existed. 


It follows that in their Lordships’ judg- 
ment no part of the obligations. either of 
the principal-debtor or of the surety was 
to be discharged at Secunderabad. And 
no obligation was assumed there. No part 
of the plaintiff's cause of action accordingly 
arose within the local limits of the Court 
of the Trial Judge. He had no jurisdiction to 
entertain the suit, and in their Lordships’ 
judgment the decree of the learned Resi- 
dent was quite right. 

Their Lordships accordingly will humbly 
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Accordingly, so far as | 
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advise His Majesty that this appeal there- 
from be dismissed with costs. 
VAG Appeal dismissed. 
- Solicitors for the Appellants:—Messrs. T. 
L. Wilson & Co. 
Solicitors for the Respondents:—Messrs. 
` Lattey & Hart, 
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LAHORE HIGH COURT. 
SECOND CIvIL Appuat No. 1335 or 1924. 
January 8, 1925 
Present: —Mr. Justice Campbell. 
LADHA SINGH—Dsrenpant—APPELLANT 

versus : i 
SUNDAR SINGH—Puaintirr— 
RESPONDENT. 

Registration Act (XVI of 1908), s. 17, construction 
of—Further charge for less than Rs. 100—Registration 
— Mortgage- -Interest—Charge. 

Section 17 of the Registration Act must be strictly 
construed and unless a document is clearly brought 
Within its purview non-registration is no bar to the 
document being admitted in evidence. 
doubt; the benefit of doubt must be given to the 
person who wants the Court to receive the document 
in evidence. [p. 763, col. 2.] 

Atira v. Mangal Singh, 65 Ind. Cas. 264; 2 L. 300; 
4 L. L. J. 1; 27 P. L. R. 1922; A. 1. R. 1922 Lah. 43, 
followed. ; 

A deed creating a further charge for less than 
Rs. 100, which does not supersede the previous mort- 
gage and substitute a new one consolidativg the 
previous one, is not compulsorily registrable. |p. 7¢3, 
cols. 1 & 2.] 

- A mortgagee is entitled to treat interest due under 

a mortgage as a charge upon the ‘property in the 
absence of a contract to the contrary and to refuse re- 
demption unless it is included in redemption price. 
[p. 763, col. 2.] 

Aulia Khan v. Kanshi Rani, 17 Ind. Oas. 677; 45 
P. R. 1913; 25 P. W. R. 1913; 145 P. L.R. 1913 and 
Jwala Singh v. Teja Singh, 71 Ind. Cas. 801; (1924) A. 
L R. (L.) 273, not followed. 

Ganga Ram v. Natha Singh, 80 Ind. Cas. 820; 5 L. 
425; A.I. R. 1924 P. ©. 183; 22 A.L J. 688; 47 M. 
L. J. 64: 20 L, W. 101; 26 Bom. L. R. 750; 10 O. & A. 
L. R. 771; 35 M. L. T. 141; (1924) M. W. N. 599; 2 Pat. 
L. R. 257; 11 O. L. J. 534; 6 L. L. J. 551; 51 1, A. 
377; 1 L. 0.446; L. R.5 AP. C.) 133; 6 P. L. T. 
97; 1 0. W. N. 469; 29 ©. W. N. 558 (P. CO), fol- 
lowed. 

Second appeal from a dectee of the 
Additional | District . Judge, Amritsar at 
Gurdaspur, dated the 7th February 1924, 
affirming that of the Subordinate Judge, 
Third Class, Tarn Taran, Dist:ic: Amritsar, 
dated the 8th January 1923. 

Lala Fakir Chand, for the Appellant, 

Mr. Duni Chand, for Mr, Ganpat Rai, for 
the Respondent, ` 


In cases of ° 
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JUDGMENT.—This judgment 
dispose of Second Appeals Nos. 1335 and 
1336 of 1924. : 

There were two suits for redemption of 
two mortgages of two plots of land which 
were executed on the 25th June 1906 One 
mortgage was for Rs. 500 in favour of Sohan 
Singh and the other was for Rs. 300 in 
favour of Ladha Singh. In both suits the 
mortgagees represented that a further 
charge had been created in the sum of Rs. 56 
by an unregistered-deed of the 2nd March 
191t. The.lower Appellate Court has held 
that the unregistered-deed was inadmissible 
in evidence for want of registration and 
that the transaction recorded in it could not 
be proved. It heldfurther that if the deed 
was admissible. the interest claimed by the 
mortgagees on the principal sum of Rs. 56 


was not a charge upon the mortgaged land., 
Redemption was allowed on payment of. 


Rs, 800 due on thetwo former deeds but 
as the plaintiff had deposited Rs: x50 in 
Court this was actually the sum which the 
mortgagees obtained, igh 

In both cases the mortgagees have ap- 
pealed. Rupees 212 are claimed on the-un- 


registered deed, 1. e., Rs. 6, the balance of. 


principal and Rs. 206 interest and this 
amount is equally divided between the 
two mortgagees. It has been urged that 
both the decisions of the lower Appellate 
Court described above are contrary to law. 
_ In regard to the question of compulsory 
- registration the learned Additional Judge 
“has held that the document of the 2nd 
March 1911 effected a consolidation of the 
two previous mortgage-deeds and has the 
effect of increasing the charge on either 
plot by asum certainly exceeding R3. 100, 
the consequence of which was that the bond 
was inadmissible in evidence for want of 
registration. I do not comprehend the 
reasoning of the learned Additional Judge 
and no further light isthrown upon it by 
the learned Vakil for the respondent who 
has asserted that the finding is right but 
has not been able to quote me any authority 
in support of it. I have examined the 
terms of the document carefully and am 
unable to say that its effect is more than 
to create a further chargeof Rs. 56 upon 
-the two previously mortgaged plots. If it 
required registration it ‘must have pur- 
ported or operated to create, declare, assign, 
limit or extinguish some- right, title or 
interestzin immoveable property of the 
value of Rs, 100 and I cannot see that it 
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does this. In Attra v. Mangal Singh (1) the 
learned Judges declared it to be a well 
established rule of construction that s. 17 
of the Registration Act being'a disabling’ 
section must be, strictly construed that 
unless a document is clearly brought within 
its purview non-registration is no bar to 
the document being admitted in evidence 
and that if there is no doubt on the subject 
the benefit of the doubt must be given to 
the person who wants the Court to receive 
the document in evidence. The contents of 
the deed in question are not those ofa 
document superseding the previous mort- 
gage contracts and substituting an entirely 
fresh contract and the words cited by the 
jearned Additional Judge in his judgment 
mean no more, in my opinion, than that 
the redemption price of the two previous 
mortgages was increased by a further sum 
of Rs. 56. I hold that the document was 
not one which comes within the scope of 


s. 17 of the Registration Act. 


The stipulation about interest immedi- 
ately followed the words quoted by the 
learned Additional Judge and wereas fol- 
lows :—‘aur sud fi sadi do rupaya mahwari: 
dena mukarir kiya haw’. | The learned Addi- 
tional Judge decided that this was a sepa- 
rate sentence which had nothing to do with 
the previous sentence providing for re- 
demption and that there was not the remot- 
est indication in the deed that interest 
had also to be paid before redemp- 
tion ‘could be effected. For this con- 
clusion he 1elied upon Aulia Khan v. 
Kanshi Ram (2) and Jwala Singh v. Teja 
Singh (3). The latter case certainly, sup- 
ports him, but in my judgment it must 
be taken to have been overruled by the 
decision-of their Lordships of the Privy 
Council in Ganga Ram v Natha Singh (4). 
It. was there held that a mortgagee is 
entitled to treat interest due under a mort- 
gage asacharge upon the mortgaged pro- 
perty inthe absence of any contract to the 
contrary and that it is most important 


(1) 65 Ind. Qas. 254; 2-L. 300; 4 L. L. J. 1; 27 P. L. 
R. 1992; A. L R. 1922 Lah. 43. ee 

(2) 17 Ind. Cas. 677; 45 P. It. 1913; 25 P. W R. 1913; 
115 P. L. R. 1913. 

(3) 71 Ind. Cas. 801; A. I.-R. 1924 Lah. 273. 

(i) 8) Ind Cas 820: 5 L. 425; A.L R. 19% P. C. 
183: 22 A. l. J. 688; 47 M. L.J. 6t; 20 L. W. 101; 26) 
Bom. L. R. 750; 100 & A.D. R. 77l; 35 M. Ù. T. 
141; (1924) M. W. N. 599; 2 Pat. L. R..257; 11 O. L, 
3.531: 6 L. L.J. 55l; 511. A. 377; 1L. 0. 446; L. R. 
5 A. (P. 0) 138: 6 P. L. T. 97; 10. W. N. 469; 29 0, 
W. N, 558 (P. O.) ee 
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that this general :rule should not be shaken 
in any particular. h 

Accordingly 1 accept both appeals and in 
each case modify the deeree by directing 
that the redemption price to be paid by 
the plaintiff shall be increased by Rs. 106. 
The appellants will have their costs in this 
Court andin the lower Appellate Court. 

R. L. Appeals accepted. 


od 


OUDH CHIEF COURT. 
‘Seconp OCivin Aprgat No. 484 or 1924. 
December 8, 1925. 

Present: —Mr. Justice Raza and 
Mr. Justice Hasan. 
PARBHUDAYAJL AND oTHERS— 
DEFENDANTS—-APPELLANTS 
versus 
Babu LALTA DAS AND oTBERs— 
PuaINTIFFS— RESPONDENTS. 

Hindu Law—Succession—Property held by yati— 
Disciples, rights of. 

A bairagi fagir, or a yati, may hold private pro- 
perty. [p. 765, 201. 1.] 

On the death of a yati his preceptor, and in the 
absence of the preceptor, the disciples of the yati 
would succeed to any private property left by him. 
[ibid.] 

Appeal against the judgment and decree 
of the District Judge, Gonda, dated the 
3lst October 1924, reversing that of the 
First Subordinate Judge, Bahraich, dated 
the 21st April 1923. 

Messrs. Haidur Husain and K.P. Misra, 
for the Appellants. 

Mr. Bisheshar Nath, for the Respondents. 

JUDGMENT .—This is the defendants’ 
appeal from the decree of the District 
Judge of Gonda, dated the 31st of October 
1924, which reversed the decree of the First 
Subordinate Judge of Bahraich, dated the 
21st of April 1923. 

The decision of this case has been made 
difficult by the manner in which the Trial 
Court as well as the Court of Appeal has 
dealt with it. The case as set forth, in the 
plaint is extremely simple and is free from 
any controversial point of law -ifits true 
nature were understood and firmly grasped. 
The plaintiffs-respondenis’ case was that 
the property in suit belonged to Baba 
Janki Das and that on his death they were 
entitled to succeed under the ordinary 
Hindu Law to the estate of Baba Janki 
Das, Baba Janki Das was admittedly a 
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_Bairagi faqir or in other words a sanyasi. 
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The title, on which’ the plaintiffs rested 
their claim of inheritance, consisted of the 
fact that they were the disciples of Baba’ 
Janki Das. To this simple case the defend- 
ants replied that the property in suit origi- 
nally belonged to one Baba Ram Charan 
Das, that it was held by Baba Janki Das 
with the permission of the defendants and 
that the defendants were the rightful heirs 
of the estate of Baba Ram Charan Das. 

In order to appreciate the relevency of 
the defence to the suit we have to state 
some fasts antecedent to the title of Baba 
Janki Das to the-property in suit on which 
the plaintiffs rely, One Baba Ram Charan 
Das was a sanyasi bairagi or ayati, That 
he belonged to such a sect of mendicants 
leads to the presumption that he must 
have been a member of the twice born 
classes. On his death in 1894, he was buried 
by his two disciples, Ram Ghulam Das 
and Baba Janki Das, who erecled a samadh 
or tomb over the place where the body was 
lain. It is found by both the Courts below 
that Ram Ghulam Das and Baba Janki 
Das also set up a temple and then estab-. 
lished an annual fair at the spot. Ram 
Ghulam Das died in 1897. He was succeed- 
ed by his co-disciple brother, Baba Janki 
Das, in the possession and management of 
the estate, which the two disciples had 
brought into existence. Baba Janki Das 
died on the 20th November 1918 and, as 
already stated, the plaintiffs claim succes- . 
sion to Baba Janki Das. 

The Courts below have introduced iuto 
this case the question of custom regulatiug 
the succession to‘this temple as if it were. 
a mutt or asthan of ancient times, the 
succession to which would beregulated by 
the rulesof practice that were observed in 
such institutions. We think that that was a 
diversion which was not permitted by the 
pleadings in the case. At the hearing of 
the appeal before us the line of attack 
taken was that the custom, on which the 
finding of the Court of Appeal rests, was 
not established. In support of this argu- 
ment which, according to our judgment, 
was irrelevant, a large number of cases 
decided by their Lordships of the Privy 
Council were cited to establish the pro- 
position that the succession toa particular 
mutt depends upon the rules of usage appli- 
cable to that mutt. 

The findings of the Courts below are not 
clear on certain questions, butin the cir- 
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cumstances of the case and having regard 
to the evidence, there can be no doubt 
ve the following facts have been establish- 
ed :— 

The property in suit consists of certain 
moveables in the shape of clothes and other 
articles of domestic needs and of certain 
items of immoveable property, for instance, 
the temple, garden, tank and other appur- 
tenance ofa similar nature. The immove- 
able property, to which reference has just 
now been made, was the outcome of the 
joint exertions of Ram Ghulam Das and 
Baba Janki Das. On the death of Ram 
Ghulam Das in 1897 Baba Janki Das enter- 
ed into undisputed possession of the estate 
then in existence and finally Baba Janki 
.Das having held possession of all these 
properties from the year 1897, died, in 
1918. There is no proof, direct or indirect, 

‘of any dedication of these properties in the 
true sense of the term. We must, therefore, 
hold that the plaintiffs have succeeded in 

“establishing this fact that the properties 
in suit belonged to Baba Janki Das as his 
private property. Baba Janki Das being 

. himself a faqir naturally treated the temple 
and its’ appurtenances in a spirit of 
religious devotion, but that fact did not 
deprive him of his ownership in those 
properties. It is further admitted that the 
plaintiffs are the chelas of Baba Janki Das. 
The simple question of law which, there- 
fore, arises in the appeal is whether pro- 
-porties held by Janki Das can be inherited 


by the present plaintiffs under any rule of | 


Hindu Law. It is not denied that a batvragi 
faqir or an ascetic or even a yati muy hold 
private property of his own and we have 
found, as already stated; that Baba Janki 
Das held the properties in suit in that 
character. 

The rule of inheritance applicable to the 
present case is given in all the books of 
Hindu Law. We will first of all refer to 
the Institutes of Yajnavalkya. In the 
Chapter relating to the division of property 
among heirs the 140th couplet is translated 
as follows :— 

“The preceptor, a qualified disciple, a 
brother. of the same religious persuasion 
and an associate in holiness (one living in 
the same hermitage and belonging to the 
same order), shall, in order, inherit (t.e., the 
next succeeding in the absence of the pre- 
vious person), the properties (books, clothes, 
etc.) of a Vanaprastha, Yati, and a Brahma- 
charin (religious student).” 
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We have already held that Baba Janki 
Das was ayati. We have also held and 
indeed it is admitted that the two plaintiffs 
arə the disciples of Baba Janki Das. We 
are, therefore, of opinion, that the plaintiffs 
have succeeded in making out their title 
to the property, to which they laid claim 
in this suit. The rule of law, which we 
have quoted from Yajnavalkya, is stated in 
other books of Hindu Law also. Sastri’s 
Hindu Law, 1924 Edition, page 688; Ram 
Krishna's Hindu Law, 1913 Edition, 
page 166: Ghose's Hindu Law, lst Edition, 
pages 917 and 918 and Gour’s Hindu Code, 
2nd Edition, page 1052. The view of law, 
which we have taken, is also supported by . 
a decision of the late Court of the Judicial 
Commissioner in thecase of Drigbijai Singh 
v. Mahant Bishambar Das (1). 
The appeal fails and is dismissed with 
costs. e 
Z. K. Appeal dismissed. 
(1) 3 O. ©. 281. 


LAHORE HIGH COURT. 
Szoonp Cryin APPEAL No. 1457 or 1924. 
January 15, 1925, 
Present:—Mr, Justice Campbell. 
MUNICIPAL COMMITTEE, NOTIFIED 

`- - AREA, TARN TARAN THrOUGH 
PRESIDENT anp SECRETARY or 
MUNICIPAL COMMITTEE, TARN 
TARAN —DEFENDANTS—APPELLANTS 
VETSUS 
MUL RAJ—Puarntive—Responpenr. 
Punjab Municipal Act (III of .1911), ss. 172, 198— 
Tacit sanction—Erection of building. í 
The tacit sanction provided for by s. 193, Punjab 
Municipal Act, covers only erections of buildings 
entirely within the bounds of a person's own land 
but does not cover a projection or structure over- 
hanging or encroaching upon any street or road. 
[p. 766, col. 2.] 
Municipal Committee of Delhi v. Devi Sahai, 62 
- r 1907; 105 P. L. R. 1908; 147 P. W. R. 1907, ' fol- 
owed. 


Second appeal from a decree of the Dis- 
trict Judge, Amritsar, dated the 25th Feb- 
ruary 1924, affirming that of the Sub-Judge, 
Fourth Class, Tarn Taran, dated the 9th 
July 1923. 

Dewan Mehr Chand, fer the Appellants. 

Mr, Lalchand Mehra, for the Respondent. 

JUDGMENT.—This second appeal 
arises out of the following situation :—- 

Tae plaintiff in the suit applied to the 
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Notified Area Committee, Taran Taran, on 
the 13th of November, 1922, under s. 189 of 
the Punjab Municipal Act for permission to 
erect a certain building. The building in- 
cluded a certain chhajja. The Municipal 
Committee passed an order refusing per- 
mission but this was on the 15th of Janu- 
ary 1423, after the expiry of the two 
months referred to in the proviso tos. 193. 
The plaintiff proceeded to build the chhajja 
‘and the Committee then demolished it act- 
ing under s. 172 of the Act. The demoli- 
tion was actually carried out after the 


plaintiff had filed his present suit for an’ 


injunction restraining the Committee from 
interfering with his chhajja. 

The Trial Court held that s,172 did not 
apply since the chhajja was not a projec- 
tion ovér a street and the plaintiff was given 
a decree for the injunction prayed forand the 
defendant Committeg was ordered to re-build 

‘the chhajja. Appeal was made to the 
learned District Judge. He held firstly that 
the well and thara overhung by the chhajja 
came within the definition of a street as 
contained in Punjab Act JIC of 1911. 
Secondly, he held that under s. 1¥3 (proviso) 
the Municipal Committee by failure to pass 
-orders on the plaintiff’s application for two 
months were to be deemed to have sanc- 
tioned the building of the chhajja absolutely 
and thirdly the learned District Judge 
altered the injunction for re-building the 
chhajja into a decree for Rs. 100 compensa- 
tion. ; y 

The Committee have come to this Court in 
second appeal. The learned District Judge 
with reference to his second finding wròte 

- in his judgment: “As the Committee fail- 

ed to pass orders and thus sanctioned the 
proposed building absolutely, it was in my 
opinion unnecessary for the plaintiff to 
receive any further permission, whether 
written or otherwise, for the purposes of 

s. 172. There is no authority for interpret- 

ing the very wide expression relating to 


‘absolute sanction’ in s. 193 in such a way . 


as to exclude the ‘written permission’ re- 
quired by s. 172.” t i 

The learned District Judge's `attention 
was not directed to Municipal Commitiee of 
-Dehli v. Devi Sahai (1) a decision by a Divi- 
sion Bench of the Chief Court which con- 
tains the direct authority which he found 
lacking. It was there ruled that a tacit 
sanction provided for by what corresponded 

(1) 62 P. R. 1907; 105 P. L. R. 1908; 147 P. W. R. 
1907, 
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then in the law to s.193 covers only erection, 
or re-erection of. buildings entirely within 
the bounds of a person’s own land, but does 
not cover a projection or structure-overhang- 
ing or encroaching upon any street or road, 
The learned Counsel for the plaintiff-res- 
pondent has not attempted to distinguish 
Municipal Committee of Delhi v. Devi Sahar 
(1) but has supported the learned District - 
Judge's decision on the ground that his find- 
ing about the thara and well being a street 
is iricorrect. There ean, however, be no . 
interference with this finding. The defini-. 
tion of street in the present Act is extraordi- 
narily. wide, and the learned District Judge 


‘held on ‘evidence that the well and thara 


are an erection which lies on the side of the 
roadway upto the boundaries of the adja- 
cent property and that they are not private 
property. : . : 

The result is that the case came within 
8. 172 of the Act and the plaintiff is entitled 
to no relief. The appeal is accepted and 
the plaintiffs suit is dismissed with costs - 
throughout. ut 

R. L. Appeul accepted, 


RANGOON HIGH COURT. 
First OrviL APPEAL No. 191 or 1924. 
May 11, 1925. 

Present:—-Sir Sydney Robinson, Kr., Chief 
Justice, and Mr. Justice Maung Ba, 
MAHOMED SIDDIO— APPELLANT 

: versus oo 
LI KAN SHOO—Resronpsnt. 

Transfer of Property Act (IV of 1882), s 55— 
Vendor and purchaser--Defect in title, whether 
“material defect’—Fraudulent concealment of defect 
—-Possession, failure to give—Sale, whether can be 
cancelled, A - 

A defect in title is a “material defect” within 
the meaning of those words as used in s. 55 of the 
Transfer of Property Act. [p 767, col. 2.] 

Where a vendor of immoveable property fails to 
disclose to the purchaser a defect in the title which 
the latter could not have himself discovered, or fails 
to deliver possession of the property sold to the pur- 
chaser, the latter is entitled to’ cancel the sale and 
to sue to recover the purchase-money paid by him 
together with the incidental expenses incurred by 
him. [ibid] 

First appeal against a decree of the 
Original Side in C. R. No. 396 of 1928. 

Mr. Vertannes, for the Appellant. . - 

Mr. Bannerji, for the Respondent. 

JUDGMENT.—The defendant-appel- 
lant is the son-in-law of one Mg. Po Sin. On 


(921. 0. 1926} 
the 28th August 1922 he purchased the 
house and Jand in question from his father- 
in-law. The site was leased fiom the 
Development Trust and the lease is in 
favour of Po Sin alone. On the 4th of 
- December 1922 the defendant-appellant 


purported toconvey this property to the- 


respondent for Rs. 7,500 and a registered 
deed was executed and the purchase price 
paid. Then the respondent, who had bought 
the property with aview of enlarging an 
adjoining property of his, sought to obtain 
possession. He found that one Ma Kin was 
in possession of apart of the house. We 
are informed by the appellant's Counsel that 
his client gave the respondent such posses- 
sion as the property admitted of by taking 
him to Ma Kin, who agreed to attorn to the 
respondent. As, however, Ma Kin would 
not vacate the premises, the respondent 
brought a suit in the Sniall Cause Court 
alleging that she washis tenant. This was 
apparently done because the conveyance 
having been executed and registered, no 
title remained in the appellant on which he 
could sue. He, however, gave evidence in 
favour of the respondent in the respondent's 
case thit. Ma Kin was his tenant. That 
suit was dismissed and the respondent, be- 
ing unable to obtain possession of the pro- 


perty, has brought the present suit to recover ` 


the -purchase price paid with interest and 
including stamp fees and registration fees, 
The plaintiff alleges that Ma Kin claims 
to be the wife of Mg. Po Sin and that she 
refuses to give possession. He further 
alleges that the defendant was aware of 
Ma Kin’s claim and fraudulently conceal- 


ed the fact when purporting to sell the 


house to him. The learned Judge in the 
Court below has held that there is no 
defence to the suit and has granted a decree 
as prayed. He held that the allegation of 
fraud was unnecessary. It is admitted that 
the appellant was bound te give possession 
had the respondent demanded it; but ıt 
isurged that he never demanded it and so 
the appellant was relieved of that duty. It is 
further urged that a plea of fraudulent 
concealment wasessentialin that the con- 
veyance had been executed. 

The matter falls within the purview of 
8. 55 of the Transfer of Property Act. By sub- 
s. (1) (a) the seller is bound to disclose 
to the buyer any material defect in the 
property of which the seller is, and the 
buyer is not, aware and which the buyer 
could not, with ordinary care, discover, 
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By sub-s, (1) (f) the buyer is bound to give 
suclr possession of the property as its nature 
admits. By subs. (2) the seller isto be 
deemed to contract with the buyer that the- 
interest which the seller professes to trans- 
ferto the buyer subsists and that he has 
power to transfer the same and the last sent- 
ence of the section lays down that an omis- 
sion to make such disclosure as is men- 
tioned in sub-s. (1) (a) is fraudulent. 

As has been pointed out, the title’ to the 
properiy as disclosed in the title-deeds 
from the beginning lay in Mg. Po Sin. The 
fact that there were tenants who occupied 
the house may have been known 10 the 
respondent; buf we are unable to hold: 
that he must have been put onan enquiry 
as io whether Ma Kin was the legal wife of 
Mg. Po Sin or whether she was laying claim 
to any portion of the property. The defect 
in this-case was a defevt in the title and that 
is included -in the words “material defect.” 
[Haji Essa Sulleman v. Dayabhai Parama- . 
nandas (1)]. We must, therefore; hold that 
this material defect would not have been dis- 
covered by the respondent and that the duty 
rested on the seller to disclose this defect 
and that his omission to do-so ‘is, therefore,’ 
fraudulent. In the next place by sub-s. (2) 
the seller must be taken to have contracted 
ihat he was the owner of this property and 
that he had power to transfer it. It seems 
impossible to hold that the appellant was 
not required to give possession to the res- 
pondent, The purpose for which the pro- ` 
perty was bought was one which required 
complete possession andit is admitted that 
appellant went to the respondent to give 
him possession, but respondent did not 
take any possession. There was thus a 
contract between the parties which is in 
effect tantamount toa covenant for a title. 
[Basaradd Sheikh v. Enajaddi Moleah (2y), 
‘There was the duty to give possession which 
has not been given and there was fraudu- 
lent concealment of a material defect in 
the title, : 

Under these circumstances the decree of 


the Conrt below must be confirmed and 


this appeal dismissed with costs throughout. 
The respondent must return to the appel- 
lant the conveyance that has been execut- 
ed. i 


Z. K. Appeal dismissed, 
| Oe B. 522; Chitty’s S. O. O. R. 460; 10° Ind. Dea, 
N. s.) 913 e’ 


©. 298; 2 O. W, N. 222; 13 Ind, Dec (w. 8.) 


(2) 25 
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ALLAHABAD HIGH COURT. 
Bxecotion Furst CIVIL APPRaL No. 264 
oF 1925. 
December 10, 1925. 
Present:—Mr. Justice Sulaiman. 4 
LALLU SINGH—OssgcTtor—APPELLANT 
VETSUS ‘ 

Rai Bahadur Pandit GUR NARAIN— 

Drcree-HoLpER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 2 (12)— 
Realizations made by person in wrongful possession— 
Decree for future mesne profits from date of suit— 
Arrears of rent collected during pendency of suit, whe- 
iher must be paid over—Profits, meaning of. 

With regard to collections in villages the word 
“profite” includes realisations of arrears of past years 
as well as for current years. f 

Defendant was in wrongful possession of plaintiff's 
village properties and made realisations. Plaintiff 
obtained a decree against the defendant “for future 
mesne profits from the date of the suit.” During the 
period subsequent to the institution of the suit, de- 
fendant had made collections of arrears of rent for 
past years and also rents*for the current year: 

Heid, that under the decree the plaintiff was en- 
titled to recover whatever rents had been realised by 
the judgment-debtor in the years in question irres- 
pective of the fact whether those were arrears of rent 
for previous years or whether they were on account 
of the current year. 

Execution first appeal against a decree 
of the Subordinate Judge, Mainpuri, dated 
the 17th of March 1925. 

Mr. A. Sanyal, for the Appellant. 


Mr. Baleshwari Prasad, for the Respond-. 


ent, 


JUDGMENT.—This is an execution 
first appeal by the defendant judgment- 
debtor arising out ofa suit in which the 
plaintiff obtained decree for “future mesne 

- profits from the date of the suit” to be as- 
certained in the execution department. 
The defendant was in wrongful possession 
of the plaintiff's village properties and made 
realisations. During the period subsequ- 
ent to the institution of the suit he made 
collections of arrears of rent for the past 
periods and also rents for the current 
year. The learned Subordinate Judge has 
held that under the decreethe plaintiff is 
entitled to recover whatever rents have 
been realised by the judgment-debtor in 
the years in question irrespective of the 
fact whether those were arrears of rent for 
previous years or whether they were on 
account of the current year. In appeal 
‘before me it is contended that only such 
arrears as were collected by the defendant 

‘for the period subsequent to the institu- 
tion of the suit should have been decreed. 
It is urged that there was no decree 
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for the previous years and the defendant, 
therefore, was entitled to appropriate those 
rents even though he collécted them sub- 
sequently during the year of the pendency 
of the suit. 

Under s, 2 (12),C. P. O., the expression 
“mesne profits’ of properties is defined as 
being profits which the person in wrongful 
possession of such property actually receiv- 
ed or might with ordinary diligence have 


-received therefrom together with interest 


on such profits. Itis clear, therefore, that 
the decree-holder is entitled to whatever . 
profits the defendant in wrongful posses- 
sion did actually receive. Had he not been - 
in wrongful possession he would not have 
been allowed to realise the arrears of rent. 
The total amount realised by him during 
the period is, therefore, the amount which 
he actually received as profits of that pro- 
perty. Furthermore, it may be pointed out 
that with regard to collections in villages © 
the word “profits” has always been intended 
to include realisations of arrears for past. 
‘years as well as for current years. In the 
case of Nand Kishore v. Ram Ratan (1) 
Mahmood, J, pointed out that under the 
Rent Act the word “profits” meant “not only 
rent in respect of the years to which the 
rent relates but also to such arrears of rent 
as are actually realised by the lambardar 
during ,the year ‘to which such suit may 
relate.” The same conception of: profits is’ 
the basis of the decision of the Full Bench 
case of Sheo Ghulam v. Salik Ram (2) where 
collections of arrearsfor past years were 
deemed to bea part of the profits for the 
year during which they? were collected ‘so 
as to give a fresh start of limitation to co- 
sharers. The same meaning is also attached 
2 “profits” in Art. 109 of the Limitation 

ct. ` 

I am accordingly of opinion that the 
view taken by the learned Subordinate 
Judge was correct. I dismiss this appeal 
with costs including in this Court fees on 
the higher scale, 

Z. K. ; 

(1) A. W. N. (1887) 250. 


(2) 84 Ind. Cas. 158; 22 A. L. J. 610; A. I. R. 1924 
All. 481; 46 A. 791; L. R. 5 A. 189 Rev. 


Appeal dismissed, 
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LAHORE HIGH COURT. 
First OrvıL ArpeaL No. 1193 or 1924. 
January &, 1925. 
Present:—Mr. Justice Campbell. 
ABDUL QADIR AND OTHERS — 

- DEFENDANTS—APPELLANTS 


f Versus . 
ILAHI BAKHSH AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 11—Res 
judicata—Mized question of law and fact—Custom, 
question of. 

A decision on a mixed question of law and fact 
sigh be re-agitated in a subsequent suit. [p. 769, 
col. 2. : : 

The question whether by custom the right to receive 
the offerings at a shrine is alienablo or not is a mixed 
question of law and fact. [ibid.] 

First appeal from a decree of the District 
Judge, Sialkot, dated the 8th February 
1924, confirming that of the Sub-Judge, 
Fourth Class, Sialkot, dated the 27th Feb- 
ruary 1923. 

Bakhshi Tek Chand, for the Appellants. 

- Lala Badri Das, R. B., and Sheikh Mahom- 
ed Munir, for Sheikh Niaz Mahomed, for the 
Respondents. 


JUDGMENT.—A preliminary objec- 
tion that no appeal lies has no: force, It 
is suggested that the suit is of the nature 
cognizable by Courts of Small Causes, and 
since the value of the subject-matter does 
not exceed Rs. 500, s. 102 of the ©. P. C. 
applies. The plaint, however, contains a 
prayer for an injunction and as framed 
the suit for that reason could not have been 
tried by a Court of Small Causes. The 
objection is overruled. 

The origin af the suit is as follows:— 

Nur Din, the father of defendants Nos. 1 
and 2 and Abdul Qadir and Abdul Aziz, 
defendants Nos. 3 and 4 who are majawars 
of a certain Muhammadan shrine in 
Sialkot, on the 2nd of July 1906, mort- 
gaged toa Hindu—one Chuni Shah—cer- 
tain property including their share in tle 
offerings made at the shrine. The suit is 
based upon that mortgage and is brought 
by the sucvessors-in-interest of Chuni 
Sbah for Rs. 278 which is alleged to repre- 
sent the nrortgagee’s share of the offerings 
for a certain period. 

The principal plea of the defendants was 
‘that the rights in these offerings were 
inalienable and amongst others the three 
following issues were framed :— 

(2) Is the right in the offerings alienable? 

(3) Cannot the defendants raise objections 
as to the right, being non-transferable? 
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(4) Whether s. 11 of the O. P. C. operates 
as a bar to this suit ? ; 
The previous suit referred to was one 


- brought in 1912 by. Chuni Shah for Rs. 310, 


the mortgagee's share of the offerings, and 
the defendants were Nur Din and Abdul 
Qadir, Abdul Aziz anda fourth man, Taj Din, 
who was said to be the person who actually 
collected the offerings. The third issue in 
that suit was: is the income from the offer- 
ings of the khankah not alienable? and 
this was decided in the negative, namely, 
that the offerings were alienable. It has 
been held by both the Courts below that 
this decision is resjudicata. In the pre- 
sent suit, on the issues above quoted the 
suit has been dismissed in consequence. 
The only question for decision in second 
appeal is whether there is in fact any res 
judicata. 

It was argued before the learned District 
Judge and repeated ain the present memo- 
randum of appeal, that the transfer of a 
share in the offerings in suit was an act 
opposed to public policy and contrary to 
the trusts of the Muhammadan religion, and 
the case for. the appellants is that because 
the previous decision was on a point of law 
there is no res judicata. Mr. Tek Chand 
for the appellants concedes that the case 
lawons. ll of the C. P. C., may: be sum- 
marized as follows: When the previous 
question in issue which has been decided 
isone purely of fact all High Courts are 
agreed that it cannot be re-agitated. They 
also agree that it cannot be - re-agitated 
when the question is a mixed one-of law 
and fact, but when it is a question of pure 
law there is a distinct conflict of opinion, 
and there is no direct authority in any 
pronouncement by this Court or by the 
Chief Court. 

Mr. Badri Das contends that the question 
is a mixed one of law and fact, andI think 
that he is right. The Court in the previous 
suit decided that the rights in the offerings 


` were alienable because a custom prevailed 


sanctioning such practice, and. the origin 
of the custom lay in certain instances of 
alienation which were held to have occur- 
red. According tos. 5 of the Punjab Laws 
Actin questions regarding any religious 


-usage or institution the first rile of deci- 


sion must be any custom applicable to 


“the parties concerned, and thus the former 


decision was that by reason of the existence . 
of a custom the alienation then in question 
and now in question was legal. The ques- 
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tion of thé existence of a custom or at 


any rate of this particular custom is, in my. 
view, a mixed question of law and fact,.. 


because the instances which are the basis 
nf the finding are undoubted facts, There- 
fore, I come to a contrary decision to that 
: 1 iR Court which decided the case of 

On the question of the alienahility of the 
rights to the offerings would involve dis- 
turbance of a finding of mixed law and 
fact and indeed principally of fact, namely, 
the existence of a particular custom applic- 
able to this particular religious institution. 
“The decision, therefore, of the lower 
Appellate Court was correct and the appeal 
must fail, It is dismissed with costs. 

N. H. Appeal dismissed.. 


tect op ae 


MADRAS HIGH COURT. | 

Civin Revision Perition No. 1124 or 1923, 

September 30,1925. ` 
Present :—Mr. Justice Devadoss. 
AYYARU PILLAI~—-Derenpant No. |— 
PETITIONER 
i versus 
VARADARAJA PILLAI AND ANOTHER— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182 (§)— 
Step-in-aid of execution— Assignee decree-holder—Re- 
cognition of assignment, application for, 3 

An assignee decree-holder can apply only to th 
Court which passed the decree for being recognised 
as the assignee of the decree and he cannot make an 
application only for the purpose of being recognised 
as an assignee decree-holder. His application must be 
one for execution and, therefore, if he does not apply 
for execution, his application would not be considered 
to be a proper application. [p. 770, col. 2.] 

An application by an assignee decree-holder to the 
Court executing the decree, stating that the decree 
had been transferred to him, and requesting it to send 
back the records of the case to the Court which 
passed the decree “for the purpose of further conduct- 
ing the suit” is a step-in-aid of execution within the 
meaning of cl. (5) Art. 182 of Sch. Ito the Limitation 
Act, [ibid.] 

Krishnayyar v. Venkayyar, 6 M. 81; 2 Ind. Dec. 
5 B> 334 and Manorath Das v. Ambica Kanta Bose, 

Ind. Cas. 57; 9 ©. L. J. 443; 13 0, W. N. 533, relied 


on. 

Pétition, under s. 25 ‘of Act IX of 1887, 
praying the High Couit to revise an order 
of the Court of the Subordinate Judge, 
Tanjore, dated the 15th September 1923, in 
toe No, 356 uf 1923 in 8. C. No. 493 of 

9. 
“Mr. Ramaswami Iyer, for the Peti- 
tioner, l 
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Mr. K. R. Rangaswami Iyengar, for the 
Respondents. 

JUDGMENT.—This is a petition to 
revise the order of the Subordinate Judge 
of Tanjore recognising the assignment of 
the decree in favourof the petitioner in the 
lower Court. The contention of Mr. Rama- 
swami Iyer forthe petitioner is that it was 
not competent for the assignee decree-holder 
to make tke application he did tothe Court 
executing the decree. The decree was 
passed on 12th April 1915 by the Sub- 
ordinate Judge's Court, Tanjore. It was 
transferred for execution to the District 
Munsif’s Court of Tanjore by an application, 
dated 18th July 1916.. Theassignee decree- 
holder applied to the District Munsif's . 
Court on 10th February 1920 for the issue 
of notice tothe defendant under O. XXI, - 
r, 22, and asked “that the records may be 
transferred along with a certificate to the 
Subordinate Judge’s Court, Tanjore for 
the purpose of further conducting the suit”. 
In it be also stated that the decree had 
been transferred to him by assignment. . 
The question is, whether this is an applica- © 
tion which it is competent for the assignee 
decree-holder to make. If he was eompe- 
tent to make the application it would be a 
step-in-aid of execution under Art. 182 (5) 
of the Limitation Act, It is well-settled that 
an assignee decree-holder can apply only 
to the Court which passed the decree for 
being recognised as the assignee of the 
decree and it is also settled that he cannot 
make an application only for the purpose of 
being recognised as an assignee decree- 
holder. His application must be one for 
execution and, therefore, if he does not 
apply for execution, his application would 
not be considered to be a proper application. 
In this case, he asked that the records be 
sent to the other Court for the further con- 
duct of what he calls a suit and I suppose 
he meant by. it’for the execution of the 
decree. It has been held in Krishnayyar v. 
Venkayyar (1) that if a decree-holder 
applies to the Executing Court to send the 
records to the Court which passed the 
decree, that application is a step-in-aid of 
execution and saves limitation. Whether a 
transferee decree-holder can make a similar 
application is the question. In order that 
his claim as assignee decree-holder may be; 
recognised, it is necessary that the papers 
should be sent back to the Court which 


(1) GAL 81; 2 Ind, Dec, (x. s) 334, 
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passed the decree. It is admitted that the 
assignee decree-holder was subsequently 
recognised to have got a proper assignment 
of the decree by the Subordinate Judge's 
Court, Tanjore which passed ‘the decree 
In order to get that relief, his application 
to the Executing Court to send back the 
papers to that Court is a competent one. 


1 think, in order to enable the Court which - 


passed the decree to recognise him as the 
assignee decree-holder, it was necessary for 
that Court to have the records sent up by 
the Executing Court and an application for 
that purpose, I think, comes within the 
expression of “step-in-aid of execution”. 
In this case, the application was not by the 


assignee decree-holder for execution to the 


Executing Court which no doubt he was 
incompetent to make till his assignment 
was recognised. But in order that the 
Court which passed the decree may pass 
an order under O. XXI, r. 16, it was neces- 
sary though it might not be so in every 
case, at least in this case, that the papers 
should have been sent back. I hold, there- 
fore, that this application was a proper one 
which the assignee decree-holder was com- 
petent to make in this connection. 1 would 
like to refer to the case reported as Mano- 
rath Das v. Ambica Kanta Bose (2). In that 
case an application which was made by a 
person who got a title to a decree by opera- 
tion of law and who made an application 
before the Court which passed the decree 
recogaised him as being entitled to execute 
the decree, was a proper application. In 
this view of the case I think ‘the order of 
-the lower Court is correct and this petition 
is dismissed with costs. 
vV. N. V. . Petition dismissed. 


N. H. 
(2) 1 Ind. Cas. 57; 9 O. L. J. 443; 13 C. W. N, 533. 


RANGOON HIGH COURT. 
` SprcraL Fiest O1vin Appear No. 207 oF 1924 
» AND 
Civin Revision No. 249 oF 1924, 
May 19, 1925. 
Present:—-Mr. Justice Rutledge and 
h Mr. Justice Heald. 
J, A. SAVARESE —DEFENDANT—ÅPPELLANT 
versus ; 
Tue Wakf Estate or ISMAIL AHMAD 
MADA—PrhAINTIEF—RESPONDENT. 
Rangoon Rent Act (IE of 1920), s. 18—-Enhance- 
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ment of rent--Consent of tenant, effect of—-Illegal 
excess recovered by landlord—Set-off, tenant whether 
entitled io. È 
. Neither acquiescence nor consent on the tenant's 
part can entitle the landlord to make an enhancement 
of rent in contfavention of the provisions of the 
Rangoon Rent Act. 

Where a landlord has recovered rent in excess of 
the rent legally payable under the Act, the tenantis _ 
entitled to set off the amount so recovered by the 
landlord as against the rent which accrues due 
subsequently. , 


Special first appeal against the decrees of 
the Rangoon Small Cause Court,in C. R. 
Nos. 5246 and 4957 of 1924. 

Mr. J. C. Ray, for the Appellant. 

Mr. Rahman, for the Respondent. 


JUDGMENT.—In the first of these 
cases the defendant-appellant appeals 
from a decree of the Small Cause Court 
and in the second petition by way of 
revision against a decree of the same 
Court ejecting him from rooms E and L 
of No. 31, Lewis Street, Rangoon, on the 
ground that the defendant was not ready 
and willing to pay rent to the full extent 
allowable by the Rangoon Rent Act. 

The case has not been satisfactorily tried 
and the then learned Judge seems to have 
overlooked very important provisions of the 
Rent Act. In his judgment he remarks 
that “the plaintiff's conduct was rather 
reprehensible in that he had enhanced 
the rent frequently and by leaps and 
bounds.” But the law is on the plaintiff's | 
side. 

It seems that the defendant has been a 
tenant of the premises for 11 years and 
from the Rent Controller's finding the rent 
of room E on lst April 1918, was Rs. 45 
a month and room L was Rs. 50, The 
plaintiff purchased the building in which 
these two rooms are, in March 1922, and at 
the time he admits that the rent of room 
E was Rs.50. By January 1923, heincreas- 
ed the rent to Rs, 70 and by July 1923, to 
Rs. 100, In January 1928, he- increased the 
rent of room L from Rs, 90 toRs. 70. He 
pleads that the tenant consented to these 
increases. We dare say he may have done 
so under threat of eviction. But it is clear 
that neither acquiescence nor consent on 
the tenant's part can make the landlord's 
action legal. The only rent allowable to 
the landlord was Rs. 45 for room HK and 
Rs. 50 for room L until he got the Rent 
Controller to fix a different rent. It is clear 
that he never went to the Rent Controller 
And wnen the tenants, in February 1923,» - 
petitioned the Controller, the landlord took 
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eviction proceedings against the leader, one 
Petit, with the result that several of the 
others, including-the present appellant, 
signed petitions consenting to the increas- 
ed illegal rents and asked that their peti- 
tions for fixing standard rents be with- 
drawn. None of these proceedings seem to 
have put the then Small Cause Court on 
enquiry, and he assumed that there was a 
free consent on the part of the tenants. For 
one reason or another the cases dragged 
on before the Rent Controller from 3rd 
February 1923, till 5th September 1924, 
over 18 months, when he fixed the rent 
of room E at Rs. 56-40 and room L at 
Rs. 50. 

The defendant's case is that he was ready 
and willing to pay the rent allowable by 
the Act and that he has stopped payment 
because the amount illegally obtained by 
the landlord he was entitled to set off 
against the accruing rent. Section 13 un- 
doubtedly gives him this right subject to 
the conditions therein expressed. The 
Court below ought to have gone into this 
question and decided whether there was 
still a balance due after deduction of the 
amount for which defendant was entitled 
to credit. The materials before us are not 
sufficiently ample toallow this to be done 
now. Nor, in ouropinion, is it necessary. 
The landlord’s behaviour in increasing the 
rent and in trying to prevent the tenants 
from availing themselves of the redress 
which the law gives them is extortionate 
and reprehensible to the last degree. 

Taking all the facts into consideration 
we hold the appellant-petitioner was ready 
and willing to pay rent to the full extent 
allowable by the Rangoon Rent Act and 
had not lost the protection of that Act, 
The judgment and decrees of the Small 
Gause Court are set aside. and the plaintiff- 
respondent’s suits are dismissed with costs 
in both Courts. Advocate’s fees in this 
Court, five gold mohurs. 


Z. K, Appeal and revision allowed, 
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ALLAHABAD HIGH COURT, 
SECOND CiviL APPEAL No, 826 or 1923 
4 CONNECTED WITH 
SEGUND CIVIL APPEAL No. 825 or 1923. 
June 5, 1925. 
Present:—Mr. Justice Boys and 
Mr. Justice Banerji. 
December 1, 1925. 
Present:—Mr. Justice Boys and 
Mr. Justice Dalal. 
Chaudhuri SHIB NARAIN— 
—PLAINTIFF—APPELLANT 
: versus 
GAJADHAR AND oTHers—DEFENDANTS 


—RESPONDENTS. 

Morigage—Prior and subsequent mortgages—Re- 
demption—Interest, whether must be paid along with 
principal-—“Girwi,” whether means usufructuary 
mortgage. 

The meaning of the word “girwi” is not restricted 
toa usutructuary mortgage. |p. 773, col. 2.] 

A deed of second mortgage recited the first mort- 
gage and declared that the mortgagor should not be 
entitled to redeem the first mortgage without dis- 
charging the second loan also: 

Held, that the second mortgage was in the nature 
of an additional mortgage hypothecating the pro- 
perty and that the mortgagor was not entitled to 
redeem the first mortgage without at the same time 
discharging the second. [p. 774, col. 2.] 

A deed of second mortgage recited the amount 
borrowed and the rate of interest. and then stated that 
“this money” shall be paid when the amount due on 
the prior mortgage is paid and the prior mortgage is 
redeemed. There was no stipulation that the interest 
was to be added to the principal, and permission 
was granted to the mortgagee to sue for interest 
separately: 

Held, (1) that the expression “this money” in the 
deed included the principal money together with 
interest; |p. 775, col. 2.] 

(2) that the permission granted to the mortgagee 
to sue for interest separately was an additional pri- 
vilege granted to the mortgagee and that he was not 
bound to sue separately for interest; [ibid.] 

(3) that the mortgagor was, therefore, bound to pay 
the entire amount of interest to the mortgagee at the 
time of redemption. [ibid.] 

Second appeal from a decree of the Dis- 
trict Judge, Agra, dated the 15th February 
1923. 

Messrs. Braj Nath Vyas and Baleshwari 
Prasad, for the Appellant. 

Messrs. U. S. Bajpai and N. P. Asthana, 
for the Respondents, 


JUDGMENT. 

Boys and Banerji, JJ.—(June 5, 
1925).—This is a plaintiffs appeal. The 
suit was by one Shib Narain, who had 
purchased the rights of the mortgagor, for 
redemption of a usufructuary mortgage 
dated the 21st of May 1864 made by Govind 
Prasad in favour of Chaudhri Behari Lal. 

This mortgage was for a sum of Rs. 500 
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and was admittedly a usufructuary mort- 
age, 

It had been followed by a second mortgage 
on August 14th 1864 for Rs. 200in favour 
of the same mortgagee. It recited the 
first mortgage for Rs. 500and further de- 
clared that the mortgagor should not be 
entitled to redeem without discharging the 
second loan also. 

This was again followed by a third mort- 
gage on June Ist, 1867, in favour of the 
same mortgagee. It recited the prior total 
debt of Rs. 700; it referred to a subsequent 
“mashrut-ul rahn “` document for Rs. 200 
which was being taken back (and with 
which we are no further concerned) and 
then said that Rs. 99 was being taken in 
cash and for this total Rs. 299 the mort- 
gagor was executing this fresh mashrut-ul- 
rahn (the deed itself contains this descrip- 
tion) document ; and it was further declared 
that the executant would pay this Rs. 299 
first before discharging the earlier debt, 
and would pay up all interest before taking 
possession. 

These three mortgages we will refer to 
hereafter as the first, second and third 
mortgages. 

On the 23rd of August 1880 an agreement 
was signed between one Baldeo, the father of 
Gajadhar, the priacipal defendaat-respondent 
in this case, and Chaudhri Behari Lal, the 
mortgagee above named, in which Chaudhri 
Behari Lalis said to have recognised Baldeo 
as half owner in at any rate the first mort- 
gage, andone of the questions we have to 
decide is whether this agreement recognis- 
ed him as half owner of the second. and 
third mortgages also. 

On the 6th of December 1914 the heirs 
of Govind Prasad, the mortgagor, sold the 
equity ofredemption to Shib Narain, the 
present plaintiff, who is the son of the 
deceased Chaudhri Behari Lal the mort- 
gagee. The result of this transaction was 
that Shib Narain became the sole owner of 
half the property, and owner of the equity 
of redemption in regard to Baldeo’s half. 

On the 5th of December 1919 Shib Narain 
filed this suit for redemption, in respect 
of the first mortgage, of the half mortgaged 
to Baldeo. He allegei that he had de- 
posited certain monies under s. 83 of the 
Transfer of Property Act; that the defend- 
ant refused to withdraw the amount; and 
that now, on the other hand, there was due 
to him, Shib Narain, a sum of Rs. 650. 
The defence was that the defendant Gaja- 
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dhar, son of Baldeo, now deceased, was also 
entitled to a half sharein the second and 
third mortgages, and further that the first 
mortgage could not be redeemed without 
prior orat least simultaneous discharge of 
the second and third. Both points were 
decided against the plaintiff by both Courts - 
and the suit was dismissed in toto. 

Three points arise for determination in 
this case. . : 

First, whether the defendant Gajadhar, 
son of Baldeo, is entitled under the agree- 
ment of the 23rd of August 1880 to a half 
share only in the first mortgage, or also 
to a half share in the second and third mort-~ 
gages. 

The second question is, whether the de- 
fendant could insist upon the discharge 
of the second and third mortgages at the 
same time as the redemption of the first usu- 
fructuary mortgage. ° 

The third question is, if it be held that 
the plaintiff could only obtain redemption 
of the first mortgage on condition that he 
also discharged the second and third, could 
he now be given a decree in respect of all 
three mortgages when he had only asked 
for redemption in regard to the first. 

We will consider first the agreement .of 
1880. That contains the words :-—"Girwi ki 
70 bighas 4 biswas”,and later the words :— 
Hamaro tumharo jo hissa brabar ka hai”. It 
is urged for the appellant that the word 
“ girwi" indicates that this acknowledg- 
ment of equal shares could refer only to 
mortgages of the nature of a usufructuary 
mortgage and could not refer to the second 
and third mortgages. We see no justifica- 
tion for this restriction of the term, but 
we may add that even if that were a justi- 
fiable interpretation of the word, there is 
authority inthe judgment of Mr. Justice 
Banerji in Har Pershad v. Ram Chander 
(1), for holding that even the second 
and third mortgages in this case may 
be regarded as usufructuary mortgages, 
It is not, however, necessary to press that, 
for, as we have said, there is nothing in 
the word “girwi", so far as we are aware, 
to restrict it to a usufructuary mortgage. 
On the other hand we think that the words 
“ girwi ki” were here only used as descrip- 
tive ofall the mortgagee rights of the 
parties in the property specified as distingu- 
ished from their vendee rights in other 
property referred to as “bainamah ki.» 

(1) 63 Ind. Cas. 750; 44 A. 37; 19 A. L. J. 807; 3 U, 
P. L. R. (A) 189; A. I R. 1922 All, 174 (F. B.) 
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Further for the appellant reliance was placed 
on an admission said to have been made by 
the defendant Gajadhar in ‘cross-examina- 
tion, that his right to possession was only 
based on the first usufructuary mortgage- 
‘deed, This would clearly not be sufficient 
‘to preclude him from maintaining that 
the three mortgages were really one. Itis 
‘obvious that in one sense his claim for 
| possession would be based on his first usu- 
fructuary mortgage.’ The statement was, 
moreover, brought out in cross-examination, 
but in examination-in-chief he had already 
definitely asserted his claim to be based on 
‘all the three mortgages. We hold, there- 
fore, that the defendant had in fact a half 
share in all three of the mortgages, and we 
decide this question against the appellant. 

The second question is, can the defend- 
ant compel simultaneous redemption of 
the second and third mortgages. The 
plaintiff-appellant claims that he cannot. 
It is urged for him that he need not re- 
deem simultancously the later mortgages, 
unless they “ consolidated the old and the 
new transactions.” It would seem that of 
this class of case there may be three types :— 
Where it is suggested (1) that the first 
mortgage cannot be redeemed unless the 
second mortgage is first or simultaneously 
redeemed ; (2) that the second mortgage 
cannot be redeemed unless the first mort- 
gage is first or simultaneously redeemed, 
and (8)-that neither the first nor the second 
can be redeemed separately. The present 
case is alleged by the defendant-to be of 
the first type, with this addition that there 
is a third mortgage which bears to the first 
two the .same relation that the second bears 
to the first. 

_ We will consider first whether the first 
mortgage can be redeemed without redeem- 
ing the second. 

We have set out at the commencement 
of this judgment the terms of the deeds 
sufficiently for the present purpose. 


Tn. support of his claim to redeem the first 
mortgage alone, the appellant relies on 
Bhartu v. Dalip (2) and Kesur Kunwar v. 
Kashi Ram (3). In Bhartu v. Dalip (2), 
it is clear that the restrictive agreement 
embodied in the later mortgage was mis- 
read and the effect of the partic ular decision 
was explained away in the later decision by 
ethe same learned Judgein Brij Lal Singh 


È) 3A. L.J. 672 A. W. N. (1906) 278. 
(3) 30 Ind. Cas. 777; 37 A. 634; 13 A. L. J. 889. 
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v. Bhawani Singh, (4) which we shall 
notice later when considering the cases 
that support the respondent. The other 
ease reported as Kesar Kunwar v. Kashi 
Ram (8) relied on for the appellant helps 
him no more. In that case it was only 
held that (assuming that, if the second mort- 
gage was not time- barred, the defence would 
be a good one that it must be paid off before 
redeeming the first mortgage) where there 
was a provision that the first mortgage 
should not be redeemed without paying off 
the second, and the second was in fact bar- 
red hy limitation, the;Court could. not possib- 
ly allow the defendant to rely on the con- 
dition as to first discharging the second 
mortgage and so in fact enable him to se- 
cure payment of a debt which he had allow- 
ed to become time-barred. 

For the defendant-respondent reliance 
was placed on Ranjit Khan v. Ramdhan 
Singh (5), Brij Lal Singh v. Bhawani Singh 
(4) and Har Pershad v. Ram Chander (1), 
We are perfectly satisfied that on i. 
terms of the second mortgage it is 
governed by the principles laid down in the 
three cases that we have quoted; that it is 
in the nature of an additional mortgage 
hypothecating the property, and that on 
the principles laid down in those three 
cases the plaintiff mortgagor was not entitl-~ 
ed to redeem the first mortgage without 
atthe same time discharging the second. | 

The case of the third mortgage is even 
moreclear. In that the expression “mash- — 
rut ulrahn” specifically ‘occurs, and as 
regards this mortgage Counsel for the 
appellant has not found it possible to re- 
sist seriously the contention of the defend- 
ant that this third mortgage must be dis- 
charged before or simultaneously with re- 
demption ofthe frst, 

As to the third question it has similarly 
not seriously beer contended that the plaint- 
iff could obtain redemption of the first 
mortgage and discharge the second and 
third on his prayer as at present framed, in 
which the relief asked for has only referred 
to the first mortgage. But it is urged on 
his behalf that we should allow him now 
even at this stage to amend his plaint, and 
remand the case to the lower Court for de- 
termination of the question as to how much 
is due onall three mortgages together. This 
course was permitted in Brji Lal Singh v. 
Rhawani Singh (4) though it e net to 


(4) 7 Ind. Cas. 115; 32 A. 651,7 A. L. J. 
(5) 2 Ind. Cas. 859; 31 A. 482; GA. LJ. abl, 
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have been followed in the earlier case re- 
pores as Ranjit Khan v. kamdhan Singh 


- We think that such a prayer should not 
be too readily granted; that in view of the 
decisions to which we have referred the law 
as interpreted by this Court at any rate 
should be well enough known. In the pre- 
sent case, however, we are prepared to accede 
to the prayer. We have, therefore, given 
the appellant permission to amend the 
plaint so as to ask for relief as regards the 
second and third mortgages also, and, that 
amendment having been made, we remand 
this case to the Court of first instance 
through the lower Appellate Court under O. 
XLI, r. 25 with directions to take such ‘fur- 
ther evidence as may be necessary, and to 
determine the amount that may be due by 
the plaintiff to the defendant on foot of all 
three mortgages. On return of the finding 
‘the usual ten days will be allowed for filing 
objections. 





On receipt of the finding Dalal and Boys, 
JJ., on December 1, 1925, delivered the fol- 
lowing Ke 
` JUDGMENT.—This suit was re- 
‘manded by this Bench under O. XLI, r. 
25 of the ©. P. ©. to permit the plaint- 
‘iff-appellant to-amend his plaint and 
include the other mortgages therein. This 
was done and the lower Appellate Court 
has decided that Rs. 4,913 tis due by 
‘the plaintiff for the purpose of redemption 
‘ofall the three mortgages. The plaintiff 
is owner of halfthe mortgagee rights and 
he has sued for the redemption of only half 
of the property. The amount, therefore, 
- which he will haveto pay will be half of 
“Rs. 4,918. 

The other objection to the finding of the 
lower Appellate Court relates to the amount 
of interest payable on the bond of 14th 
August 1864. Interest is calculated on that 
amount at thesimple rate of Rs. 1-4-0 per 
cent. permensem from the date of the bond, 
14th August 1864 up to the date on which 
` the lower Court prepared the account that 
is 21st of July 1925. The amount of in- 
terest comes to Rs, 1,828. It is argued here 
on behalf of the plaintiff appellant that in- 
terest would be recoverable by the. defend- 
ants only for 12 years, that is, Rs 360. 


The bond ‘contains a stipulation that the. 


mortgagee may sue for the*interest due on 
` this bond separately. On this ground the 
plaintiff's case is that the suit for interest 
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for a period of more than 12 years is time- 
barred. We have read the terms of the 
bond and do not accept this contention. 
In the bond the amount borrowed is stated 
and thenthe rate of interest and it is stated 
after this that the money shall be paid when 
theamount due on the prior mortgage is 


‘paid and the prior mortgage is redeemed. 
‘The words used are yih rupiya, this money. 


According to’ the plaintiff's Counsel this 
term denotes only the principal amount and 
not the interest becauseas pointed out by 
him there is no stipulation that the interest 
was tobe added to the principal. Finally, 
there is the permission granted tothe mort- 
gagee to sue for interest separately. Weare 
of opinion that this isan additional privi- 
lege granted to the mortgagee and he was 
not bound to sue separately for interest. If 
he was satisfied with the security and per- 
mitted the interest to accumulate there was 
no bar to that procedure according to the 
terms of the bond. In ordinary acceptance 
of the term “this money” would include the 
princlpal amount together with interest. 
We disallow objection No. 1. 

In the result we decree the plaintiff's suit 
for redemption on payment of Rs. 2,456-8-0. 
A preliminary .decree for redemption shall 
be prepared under O. XXXIV, 1. 7 of the 0. 
P. C. Interest shall run at bond rates on. the 
two bonds of 1864 from the 21st of July 1925- 
up to six months from to-day’s date. On 
non-payment of the money within the time 
specified the usual result shall follow. The 
mortgagee-respondents shall receive their 
cosis of all the Courts-costs according to the 
valuation ofthe property including fees here 
on the higher scale. 


Z. K. Appeal accepted, 


-l 


RANGOON HIGH COURT. 
Crvit Revision No. 224 or 1924, 
-7 June 18, 1925. 
Present:—Mr. Justice Das. 
MA SHEWE U—APPLIOANT 
VETSUS 
MA SHIN AND OTHERS —RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 115—Limi-. 
tation Act (IX of 1908), s. 6—Application dismissed 
as barred by time—Benejit of minority ignored—Revi- 
sion. 

Petitioner's application for leave to sue in forma 
pauperis was rejected on the ground that the suit 
was barred by time, but in arriving at this conclugion 
that Court overlooked the provisions of s. 6 of the 
Lamitation Act to the benefit of wnich the petitioner 
was entitled: 


J 
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Held, that the order rejecting the petitioner's appli- 
cation was lable to be set aside in revision. aye 

Civil revision from an order of the Sub- 
Pisin Court, Thaton, in C. M, No. 5 of 

Mr. Hla Pe, for the Applicant. 

Mr: Auzam, for the Respondent. 

JUDGMENT.—In this case petitioner 
had applied for leave to sue as a pauper in 
the Court of the Sub-Divisional Judge of 
Thaton. Her suit was based on a claim to 
a share of inheritance left by her parents. 
The defendants in that suit admitted that 
the petitioner was a pauper but contested 
her right to‘sue as a pauper on the ground 
that her claim was barred by limitation. 
The lower Court dismissad the application 
on the ground that the petitioner’s claim 
was barred by limitation, The lower Court 
entirely overlooked the provisions of s. 6 
(1) of the Limitation Act. Amittedly the 
petitioner was a minor when her cause of 
action arose and she came of age less 
than 12 years before the filing of the suit. 
Section 6 (1) of the Limitation Act clearly 
applies in her case and her suit is within 
time. 

The order of the lower Oourt is set aside, 
and the petitioner is granted leave to sue 
as a pauper, 


Z. K. Petition allowed. - 


MADRAS HIGH COURT. 

Cıvir. Reviston Petition No. 539 or 1924. 
April 28, 1925, 
Present :—Mr. Justice Odgers. 
V, TIRUMALACHARIAR—PLAINTIFF— 
PETITIONER 
= VETSUS 
ATHIMOOLA KARAYALOR AND OTHERS— 
Derrenpants Nos. 2 To BAND 1 to 7— 


RESPONDENTS. ; 
Civil Procedure Code (Act V of 1908), s. 115, O. IX, 
r. 18—Ex parte decree, application to set aside— 
Engagement of Pleader in other Court, whether sufi- 
cient cause—Diseretion of Court—Revision—Decree 
against several defendants having separate interests— 

Application by some to set aside decree—Procedure. 
It isnot an invariable rule that the absence of a 
Pleader owing to his engagement elsewhere is a 
sufficient cause for setting aside an ex parte decree, 
but the High Court will not in revision interfere with 
thg discretion of the Court of first instance in setting 
aside an ex parte decree on that ground [p. 777, col. 1.] 
Where a plaintiff impleaded several persons as 


_ parties to a suit on the ground that they were several- . 


A 


Ne 
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ly in possession of the assets of a deceased person, 
andan ea parte decree was passed against all of them, 
on an application by some only of the defendants to 
set aside the ex parte decree: 

Held, that it was not open to the Court to set 
aside the decree as against the defendants who had 
not applied to set aside the decree. fp. 777, col. 2.] 

Petition, under s. 115 of Act V of 1908, 
praying the High Court to revise an order 
of the Court of the Subordinate Judge, 
Tinnevelly, in I. A. No. 10 of 1924, in O.S. 
No. 120 of 1#21 (in O. S. No. 73 of 1923 on 
the file of the Court of the Second Addi- 
tional Sub-Court, Tinnevelly). 

Mr. S. Rajagopalachari, for the Peti- 
tioner. 

Mr. S. Ramasami Iyer, for the Respond- 
ents. ` 


ORDER.—This wasa suit by the plaint- 
iff against seven defendants. I understand 
that the suit is for specific performance of 
a contract entered into by the husband of 
the Ist defendant and the plaintiff. The 
suit is also in the alternative for the value 
of the land. The deceased was one Nambi 
Khone, the Ist defendant is his widow, the 
2nd defendant his nephew, 3rd defendant 
is the son of the 2nd defendant, defend- 
ants No. 4to6 are the sons of ‘a brother 
of the 2nd defendant and the 7th defend- 
ant is the daughter of the deceased. These 


‘persons are all said to have in their hands 


certain assets of the deceased Nambi Khone 
under some arrangement made in his life- 
time, called a settlement. The suit was 
called on for trial on the 24th October 1923 
before the Subordinate Judge, Mr. N. 6. 
Natesa Iyer The defendants No. 1 and 7 
and defendants Nos. 2to6 had different . 
Vakils on the record. When the case was 
taken up, the Vakil for the plaintiff was 
not there and neither of the Vakils for the 
defendants was there. The plaintifi, how- 
ever, went into the box and examined him- 
self andone other witness andan ex parte 
decree was the result. A petition was then 
put in to the succeeding Subordinate Judge 
Mr. R. Nageswara Iyer on the 7th Feb- 
ruary 1924 by the defendants Nos. 2 to 6 only 
to setasidethe ex parte decree and restore 
the suit to file. The learned Subordinate 
Judge was inclined to believe that the peti- 
tioner's Vakil was engaged elsewhere when 
the snit was taken up and was of opinion 
that that amounted toa reasonable cause- 
for non-appearance of the petitioners on the 
days in question. He, therefore, set aside 
the ex parte decree obtained as against all 
the defendants, 
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Two points have been argued before me 
in revision. The first is that the Judge 
has no jurisdiction to treat the absence 
of a practitioner as a sufficient cause for 
not appearing when the suit was called on 
for hearing under O. IX, r. 13 (@) and con- 
sequently thateven if the petitioner-plaint- 
iff ig wrong on this point the ex parte decree 
ought not to have been set aside as a whole 
but only with regard to the defendants Nos.2 
to 6 who requested that it should be so set 
aside. lam far from saying that if I were 
hearing this case on the Original Side 1 
should hold as an invariable rule that the 
absence of a Pleader is a sufficient cause for 
setting aside the ex parte decree. But it 
is a very different thing to say that the 
learned Subordinate Judge acted without 
jurisdiction or with’ material irregularity 
in regarding that asa sufficient cause for 
doing so. With regard to the absence or 
presence of-Pleaders, the parties were in 
much the same boat before the Subordinate 
Judge, and I am not inclined to interfere 
in revision with his discretion in regarding 

‘the absence of the Pleader of the defendants 
Nos. 2 to 6 as a sufficient cause for non-ap- 
pearance. I, therefore, think that with regard 
to this part of the case the civil revision 
petition must be dismissed. But there is one 
point.where I think the Subordinate Judge 
had made an omission withregard to the de- 
fendants Nos, 2 to 6. The defendants Nos. 2 
to 6 should pay the plaintiff's costs up to 
date before the suit is taken on the file in 
the Sub-Court. 


With regard to defendants: Nos. 1 and 
7, [am not prepared to say that the cause 
ofaction is necessarily joint and indivisi- 
ble asagainst them. The plaintiff has, I 
dare say, quite wisely made defendants 
everybody that he can possibly conceive 
would have any assets of the deceased 
Nambi Khone, and there is no doubt that 
he hopes to catch some of the assets any 
how inthe hands of these defendants. I 
think the case really falls within the prin- 
ciple laid down by Mr, Justice Krishnan in 
the case reported as Narayanaswamy Iyer 
v. Doraiswamy Pathar (1). . There the suit 
was one to obtain possession of separate 
items of property from separate sets of 
defendants. I think really thatis the case 
here asit is perfectly plain that although 
the defendants are related by blood, they 
are, of course, inno sensea joint family 


(1) 65 Ind. Cas, 343; (1921) M. W. N. 795, 


HAMADANEE, 7171: 


nor is there any allegation as far as-I know 
that they are living together or anything - 
of the kind so that i think that with regard 
to defendants Nos. 1 and.7 the learned Sub- 
ordinate Judge was wrong. They did.not 
petition either in the lower Court or here. 
.The ex parte decree, therefore, is not set 
aside as regardsthem. The petitioner will 
get his costs from defendants Nos. 1 and 7. 
in this Court. 

V. N. V. 

Z. K. 


Order modified. 


RANGOON HIGH COURT. 
SPECIAL SECOND gy (APPEAL No. 209 or 


June 8, 1925. 
Present:—Mr. Justice Rutledge and 
i Mr. Justice Heald. 
MAUNG SAN PWE AND ANOTHER— 
APPELLANTS 


Versus 

HAMADANEE AND OTHERS—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 64—Attach- 
ment—Property sold by judgment-debtor before attach- 
ment—Conveyance executed during attachment, effect 


of. 

f rhat is aimed at ins. 64, C. P. C., is the transfer 
of a beneficial interest, delivery of property or any 
payment. [p. 778, col. 2.] x 

Where a judgment-debtor. sells certain property, 
receives the purchase-money and hands over posses- 
sion of the property to the purchaser before the pro- 
perty is attached, but the sale-deed is executed after 
the attachment is made, the transaction is not brought 
within the purview of s. 64, C. P., C., inasmuch as at 
the date of attachment there was no beneficial interest 
in the property left in the judgment-debtor, he being 
at most possessed of the bare legal title which he was 
bound to convey on demand to the purchaser. [ibid,] 

Special second appeal from a decree of 
the District Court, Tharrawaddy,in ©. A. 
No. 112-A of 1928. 

Mr. Robertson, for the Appellants. 

Mr. Paw Tun, for the Respondents. 

JUDGMENT.—Appellants sued re- 
spondents for a declaration that they were 
owners of a plot of paddy land, part of 
holding No, 47 of 1922-23 of Kyakatdan 
Kwin. Their case was that that holding 
belonged to one Maung Shan who mort- 
gaged it to the Ist appellant's mother, the 
respondent Ma Yeik, that in 1917 Maung 

Shan agreed to sell seven acres out of that, 
holding, being the land now in dispute, to 
appellants for Rs. 1,000, that appellants 
then paid Rs, 50 as part of the price, that 


778 
at that time it was agreed between Maung 
Shan, Ma Yeik, and appellants that the 
balance of the price should be payable by 
appellants by yearly instalments and that 
appellants should pay interest on it, that 
in accordance with that agreement. appel- 
lants paid an instalment of Rs. 200 to Ma 
Yeik and received possession of the seven- 
acre plot, that since then he had been in 


possession of that plot and had been pay-- 


ing revenue on it, that, thereafter, on the 
3rd of March 1918, Maung Shan sold the 
whole holding to.Ma Yeik by registered 
deed, that the mutation of names was effect- 
ed so that the holding-now stands in the 
name of Me Yeik, that Ma Yeik agreed to 
convey the seven-acre plot to appellants on 
payment of the price in full, that appel- 
lants had paid the price in full, that Ma 
Yeik had duly executed a registered con- 
veyance of the seven-acre plot in favour 
of appellants, that the plot was according- 
ly put into appellants’ names, that there- 
after one Po Tu, agent of the Ist respond- 
ent, a transferee of a decrees against Ma 
Yeik, brought the whole holding to sale in 
execution of that decree, that the 3rd 
respondent, Paw Tun became the purchaser 
of the holding at the Court auction, and 
that appellants were owners of the seven- 
acre plot and were entitled ‘to a declaration 
of their title. 

Ma Yeik did not contest the suit, but 
gave evidence for appellants. 

The respondent, Pa Tun, suggested that 
the sale of the land by Ma Yeik to appel- 
lants was a sham and fraudulent transac- 
tion He said that he boughtthe land at 
the Court auction and was put into posses- 
sion and that he thereby acquired a good 
title. ; 
The Ist respondent also pleaded ‘that 
the conveyance by Ma Yeik to appellants 
was fraudulent and collusive and that ap- 
pellants were never in possession of the 
property. 

The Trial Court found that appellants 
succeeded in proving that Maung Shan 
agreed to sell the plot to them for Rs. 1,000 
that appellants then paid: Rs. 250 as part 
of the price, that they subsequently paid 
the price in full, that Ma Yeik conveyed 
the plot to appellants, that although that 
conveyance was made after the holding had 
been attached in execntion,-the attachment 
was illegal and invalid, and that appellants 
had acquired a good title to the land 

The lst respondent appealed and the 
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lower Appellate Court agreed with the Trial . 
Court that appellants succeeded in proving 
the agreement to sell and the paymeat .of 
the price in full, but held that the Trial 
Court was not entitled to consider the 
validity of the attachment because appel- 
lants had not themselves questioned it, and 
that because the conveyance from Ma Yeik 
to appellants was made after the property 
had been attached, the conveyance was void 
under s. 61 of the Code. 

. Appellants appeal -on the grounds that 
the District Court was wrong in holding 
that the conveyance was void under s. 64, 
and ought to have held that the attachment 
was invalid. 

The conveyance from Ma Yeik to the ap- 
pellants, Ex. B, was registered on the 25th 
June 1921. From Ex: 2, which is a certified 
copy of the diary in Civil Execution No,.25 
of 1921 of the District Court of Tharrawad- 
dy, the attachment of the property was 
effected on or before the 8th June 1921, 
when the warrant is stated to be returned 
duly executed But some years before this 
date, the judgment-debtor had agreed. to 
sell the landin question to appellant and 
he had been given pussession and had paid 
for the same at the time, partly-in cash and, 
as to the balance of Rs. 750, by a promissory 
note bearing interest at Rs, 1-8-0 per cent. 
per mensem. And this promissory note 
from the evidence had been discharged 
some months before the attachment. Conse- 
quently at the timeof the attachment Ma 
Yeik had no beneficial interest in the land 
in question. She was at most possessed of 
the bare legal title which she was bound to 
convey on demand to her purchaser. [Trans- 
fer of Property Act, 8.55 (1) (da). 

In these circumstances, appellant was 
owner with a good possessory title. 

In our construction of s. t4 of the C. P. ©. 
what is aimed at is the transfer of a bene- 
ficial interest, delivery of property or any 
payment. None of these things took place 
in the present case. And we consider that 
to hold the section to apply so as to defeat 
the appellants’ present claim would be 
stretching the letter of the section so as to 
defeat the spirit. 

For these reasons we allow the appeal and 
restore the decree of the Sub-Divisional 


Court. The appellants will have costs 
throughout. i 
Z. K. Appeal allowed. 
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LAHORE HIGH COURT. 
Seconp Crvi APPEAL No. 1603 or 1924. 
January 20, 1925. 
Present:—Mr. Justice Campbell. 

Mian TAS MOHAMMAD—-Priarytrvr— 
APPELLANT * 

versus f 
FARID KHAN AND OTHERS—DEFENDANTS 
i —— RESPONDENTS, 

: Provincial Small Cause Courts Act (IX of 1887), 
Seh. II, Art. 13—Suit for cesses improperly collected 
-Second appeal. 
~ Article 13 of Sch. II to the Provincial Insolvency 
Act applies only when the claim is directly against 
the person who is primarily liable to pay the cesses 
or-dues and by whom they are originally payable and 
a suit against a person who has improperly collected 
the dues from the party primarily liable is beyond its 
scope. Therefore, no second appeal lies in such a suit. 

Harnam v. Gandu, 81 P. R. 1889, Jowahir Singh v. 
Sardar Man Singh, 84 P. R. 1892 and Pohla v. Pertap 
Singh, 2 P. R. 1887, referred to. ` 

Appeal from a decree ofthe District Judge, 
Multan, dated the 8th March 1924, con- 
firming that of the Fourth Class Sub-Judge, 
are District Multan, dated the 30th June 
1923. 

Lala Mehr Chand Mahajan for Kanwar 
Dalip Singh, for the Appellant. : 

Lala Amar Nath Chona for Lala Fakir 
Chand, for the Respondents. 
 JUDGMENT.—This judgment will 
- dispose of Civil Appeals Nos. 1603, 1604 and 
1605 of 1924. In each case the value of the 
subject-matter of the original suit did not 
exceed Rs. 500and the preliminary objec- 
tion is raised that no second appeal lies by 
virtue of s.102 of the ©. P. 0. ` 

All three suits were of the same nature. 
The plaintiff, Taj Mohammad, is.the lambar- 
‘dar of Mauza Burana in the Multan District, 
In 1903 he brought a suit against the Hindu 
panchayat of the village and against his 
co-lambardar Mohammad Khan for a declara- 
tion that he was entitled to Re. 8-6-0 per 
cent. of the dhart or weighment dues and 
he obtained a decree on appeal. Since 
then Mohammad Khan the co lambardar has 
died and the post held by him has been 
brought under reduction. The present 
plaint alleges that Farid Khan son of Moham- 
mad Khan has gone on realising his father’s 
share of the weighment dues:since the lat- 
ter’s death, that is to say, another Re.-8-6-0 
per cent. and the suits are for recovery 
from him of those realisations for various 
periods on the ground that the lambardar 
or lambardars alone havea right to them 
and that they have been improperly coilect- 
ed by Farid Khan who is not alambardar. 

The question for decision is whether the 
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suits come within Art. 13 of the Second 
Schedule to the Provincial Small Cause 
Courts Act. If they do not, a second appeal 
is barred by s. 102 of the ©. P. ©. read with 
s. 15 (2) of the Provincial Small Cause 
Courts Act. 


It has been held repeatedly that to apply. 


Art, 13 the claim should be directly against 
the person who is primarily liable to pay the 
cesses or duesand by whom they are ori- 
ginally payable and that a suit against a 
person who has improperly collected the 
dues fromthe party. primarily Hable is not 
within the scope of Art. 13. This has been 
made clear, inter alia, in Harnam v. Gandu 
(1), Jowahir Singh v. Sardar Man Singh (2) 
and Pohla v. Pertap Singh (3). Indeed the 
previous suit referred to above was ruled by 
the Chief Court to be a small cause in spite 
of the fact that it wes for a declaration 
[Vide Mohar Singh v. Taj Mahamed (4)), 


This latter decision may or may not be ` 


correct but the other judgments are quite 
definite on the point. 

The learned Counsel for the appellant 
can do no more than to rely upon an obiter 
dictum in Harnam v. Gandu (1), which con- 
tains the observation thata claim of the kind 
dealt with where the bone of contention 
really is the title of the defendant to the 
dues received by him, might be framed in 


. such a manner as not to be cognizable by a 


Small Cause Court as for instance, if the 


$ 


suit had been to establish an exclusive - 


right as against the defendant to discharge 
the functions of the office to which the dues 
were payable during a specific period and 
for damages for infringement of that right. 
The presentsuits as framed, however, can- 
not be called suits to establish a right on 
the part of the plaintiff to discharge the 
functions of the office of lambardar. It is 
true that the plaintiff has inserted the 


word “harja” in describing the sums which - 


he claims but that fact cannot help him. 
I dismiss all the three appeals with 
costs. 


R.L Appeals dismissed, 
(1) 81 P. R. 1889. } 

(2) 84 P. R. 1892. 

(3) 2 P. R. 1887. 

4) 18 Ind. Cas. 532; 120 P. R. 1912; 64 P. W. R. 1913; 


( 3 
105 P. L. R. 1913 
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RANGOON HIGH COURT. 
Crvit Revision No. 88 or 1925, 
June 19, 1925. 

Present :—Mr. Justice Doyle. 

M. A. SHAKUR—PETitTIONER 


= VveETSUS 
MUNICIPAL CORPORATION or 
RANGOON—RESPONDENT. e 
City of Rangoon Municipal Act (VI of 1922), ss. 
12, 14—Civil Procedure Code (Act V of 1908), s. 115 
—Reference to Small Cause Court—Revision—Agree- 
ment by Municipal Councillor to supply materials to 
Municipal contractor, effect of. 
The High Court has jurisdiction to revise a deci- 


` gion of the Chief Judge of the Rangoon Small Cause 


~ 
y 


Court given on a reference under s. 14 of the City of 
Rangoon. Municipal Act. [p. 780, còl. 2; p. 781, col. 1.] 

A Municipal Councillor who was a brick manufac- 
turer contracted to supply bricks to a contractor to 
whom the Municipal Corporation had given a contract 
to build a market. There was nothing to show that 
when the Corporation. gave the building contract to 
the contractor the Councjllor knew that the contract 
for the supply of bricks would fall to his share: 

Held, that the Municipal Councillor was not dis- 
qualified by reason of the contract for the supply 
of bricks from sitting and acting as a Councillor. 
[p. 782, col. 1.] 

Civil revision from an order of the 
Small Cause Court, Rangoon, in Municipal 
Reference No, 20 of 1925. 


l Mr. Eusoof, for the Petitioner. 
Mr. Cowasjee, for the Respondent. 


JUDGMENT.—Under s. 14 of the City 
of Rangoon Municipal Act, the Municipal 
Corporation of Rangoon made a reference 
to the Court of Small Causes, Rangoon, 
stating that Mr. M. A. Shakur was a Coun- 
cillor of the Municipal Corporation and a 
large manufacturer of bricks; that, during 
the Councillorship of Mr. M. A. Shakur, the 
firm of Messrs. A. ©. Martin & Co. ob- 
tained, from the Corporation, a contract for 
the erection of an extensive construction 
known as “part B” of the new Municipal 
Market, which would involve the use of a 
large quantity of bricks; and that Mr. M. A. 
Shakur had entered subsequently—If the 
terms of the reference given are actually 
correct-—-into a contract with Messrs. Martin 
& Co. to supply them with bricks and had 
been supplying bricks to Messrs. A. Q. 
Martin & Co., to be used for the erection of 
the said buildings. The Municipal Corpora- 
tion, therefore, desired the Small Cause 
Court of Rangoon to decide. whether, under 
8.12 (f) of the City of Rangooh Municipal 
Act, Mr. M. A. Shakur had become disquali- 
fied from being a Councillor, inasmuch as he 
had, directly or indirectly, ashare or interest 
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in the contract of Messrs. A. C. Martin 
& Co. 

The learned Chief Judge of the Small 
Cause Court of Rangoon pointed ont that s. 
12 (f) reproduces the wording ofa similar 
provision in the English Municipal Cor- 
porations Act of 1882. He admitted that 
reported cases on the question were relevant 
to the enquiry, but was of opinion that the 
question was one of fact, which, in each 
case, must be determined on its own merits. 
He quoted the words of Atkin, L in 
Lapish v. Braithwaite (1) on the intention 
of the section, and held, on -the principle 
enunciated by Atkin, L J., that Mr. Shakur 
could not possibly be disinterested in the 
contract of Messrs. Martin & Co. on the 
ground that his advice as a Corporator on 
the quality of bricks used by Messrs: 
Martin & Co, would not be disinterested; 
and that his opinion, as regards the original 
giving of the contract to Messrs. Martin 
& Co., with the possible, if not probable, 
anticipation of a beneficial contract for the 
supply of bricks to come, could not also be 
disinterested. 

On behalf of Mr. Shakur itis now urged 
that the learned Chief Judge of the Small 
Cause Court erred in law in holding that. 
the petitioner had ashare or interest in the 
contract of Messrs. Martin & Co., with the 
Corporation; and that he failed to see that 
there was nothing on the record to show 
that any benefit flowed from the contract to 
the petitioner. It will. be unnecessary to 
deal with the other grounds now taken in ` 
revision. 

A preliminary objection was raised that 
under s. 14 of the Rangoon Municipal Act, 
the decision, of the Chief Judge of the 
Rangoon Small Cause Court on the matter 
now under consideration was final and 
that, therefore, this Court has no jurisdic- 
tion. ` 

I am unable to distinguish this case from 
the case of Mahommed Ebrahim Moolla v. 
Jandass (2), in which it was held that, 
although s.18 of the Rangoon Rent Act 
enacts that the decision of the First Judge 
of the Court of Small Causes of Rangoon 
shall be final when disposing of a reference 
under the Rangoon Rent Act, this does 
not prevent. the High Court from acting 
under s. 115 of the O. P. C. 


(1) (1924) 41 T., L. R. 14; 93 L. J. K. B. 1123; 131 
L. T. 586; 88 J. P. 187; 22 L. G. R. 665; 69S. J. 70. 
2) 70 Ind. Cas. 135; A. I R. 1923 Rang. 94; HL- 
B. R. 387; 1 Bur.-L. J, 138 (F. B.). 


(92 1. O. 1926) 


It is suggested that the reasoning on 
which the learned Chief Judge of the late 
Chief Court of Lower Burma based his 
decision in Mahomed Ebrahim Moolla v. 
Jandass (2)—a decision which was concurr- 
ed in by the other two Judges who formed 
the Bench—had been impugned by the Full 
. Bench judgment in Mohideen v. Bukshi Ram 
(3); and that the present matter should, 
therefore, be referred for the decision of a 
Full Bench. 

It is true that it can now no longer be 
held that the Rent Controller is a Court, 
but it does not, therefore, follow that the 
learned - Chief Judge of the Small Cause 


Court, Rangoon, in deciding a reference,’ 


does not act as a Court, and I do not con- 
sider that the conclusions of the learned 
Chief Judge on this point have been in 
any way impaired by the recent Full Bench 
decision: The objection as to the jurisdic- 
tion of this Court can, therefore, not be 
sustained. 

The learned Chief Judge of the Small 
Cause Court undoubtedly went beyond the 
record when he suggested that Mr. Shakur’s 
opinion in connexion with the.giving of the 
original contract to.Messrs. Martin & Co. 
was likely to be impaired by his subsequent 
contract with Messrs, Martin & Co., to 
supply bricks. 

In the absence of any evidence that Mr. 
Shakur had any knowledge that the con- 
tract for bricks with Messrs. Martin & Co. 
was likely to fall to his share—and it must 
be remembered that no allegation as to this 
has been made by the Municipal Corpora- 
tion. of Rangoon—no presumption could 
arise that Mr. Shakur’s independence of 
opinion, when the original contract was 
being decided upon, was likely to be im- 
paired. 

As regards the principles on which the 
learned Chief Judge of the Small Cause 
Court based his opinion that Mr. Shakur’s 
Municipal probity was, in the future, likely 
to be tainted by the existence of the brick 


contract, it is perhaps unfortunate that the- 


- learned fi udge, whose opinion he quoted, 
was in a minority in Lapish v. Braithwaite 
(1), in the course of which judgment Atkin, 
L. Js remarks appear. 


The learned Chief Judge of the Small 
Cause Court was of opinion that certain 
circumstances might arise in the future 
in which Mr. Shakur would be placed in 


(3) 91 Ind. Cas.627; 3 R. 410. 
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a position in which he would have to decide 
as to his duty to the Corporation or his duty 
to his own interests. There is nothing on 
the record to show how imminent that pos- 
sibility is; and, in the event of the possibi- 
lity being merely a remote one, the reason- 
ing of the learned Judge of the Small 
Cause Court loses most of its weight. 

He has said that each case must be decid- 
ed on its own merits as one of fact; but he 
himself has based his decision on surmise. 

The case of Lapish v. Braithwaite (1) was 
a Court of Appeal case and the majority 
opinion in that case would not support the 
decision of the learned Judge of the Small 
Cause Court. The case of Norton v, Taylor 
(4), which was cited before the learned 
Chief Judge of the Small Cause Court, but 
which was not adverted to in his judgment, 
a Privy Council case. 

The principles on which the decision of. 
their Lordships of the Privy Council in 
that case was based apply with equal or 
greater force to the case now under con- 
sideration. r 

In Norton v. Taylor (4), the circumstances 
were as follows:— 

Mr. Taylor was elected an Alderman of 
Sydney on Ist December 1902, and continu- 
ed as such until lst December 1908, when 
he was re-elected, being appointed Lord 
Mayor of Sydney on 9th December 1904. 
In 1902 the Sydney Municipality invited 
tenders from contractors for the execution 
of works, which included the supply of wood 
troughing. During the absence of Mr. 
Taylor and without his knowledge, his 
partner, in June 1902, entered into a verbal 
arrangement with Messrs. Henley & Co., 
for the supply of timber to them. In 
February 1903. Messrs. Henley & Co, | 
tendered with others for the execution of 
works for the Municipality, and towards 
the end of 1904, Mr. Taylor’s firm began to 
supply the timber to Messrs. Henley & Co. 

Thus at the time when Mr, Taylor be- 
came an Alderman, and subsequently Lord 
Mayor of the Sydney Municipality, his firm 
was actually supplying timber to a firm 
which was engaged in setting up an electric 


lighting installation on behalf of the Sydney 


Municipality. 

The argument which has been adduced by 
the learned Chief Judge of the Small Cause | 
Court to show how dangerous it was from 
the point of view of public policy for Mr, 


(#) (1906) A. O; 318; 75 Ls J. P. O. 19; 94 L. T. 591; 
70 J. P. 433; 22 T. L. R. 4 
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Shakur to remain a member of the Rangoon 
Municipality would apply with greater force 


to the case of Mr. Taylor, who after a con- 


tract had been obtained by his firm for the 
supply of matérials to the firm for setting up 
an electric lighting installation, became not 
only an Alderman, but actually the Lord 
Mayor of the Sydney Municipality. _Never- 
theless, the Lord Chancellor, in delivering 
judgment, said that he did not consider that 
Mr. Taylor was liable merely for supplying 
materials to the contractor who chose to 
_ buy them from him without any sort of 

understanding or arrangement that he 
should do so. “Oourts of Justice,” he added 
“in such cases would be vigilant to observe 
evidence of any concert to enable a civic 
officer to derive benefit from a contract”, He 
concluded that, as there was no proof to 
show the liability of the respondent, the 
appeal to the Privy &ouncil should be dis- 
missed, 

In thé present case there’ is the same 
absence of evidence. Under the circumstaces, 
therefore, I must set the order of the learned 
Chief Judge of the Small Cause Court aside. 

On the reference I hold that Mr. Shakur 
is not disqualified from being a Councillor 
of the Municipal Corporation of Rangoon. 

The costs of this reference, three gold 
mohurs, will be paid by the respondent 
Municipality. A 

Z. K., Order set aside. 

MARDAS HIGH COURT. 
LETTERS PATENT APPEAL No. 106 or 1924. 
October 9, 1925. 
Present:—Mr, Justice Devadoss 

. and Mr. Justice Waller. = 
PATTAMAY YA—Drrenpant— 
APPELLANT 
versus 
PATTAYYA alias KRISHNAYYA 
SHANBHUGA AND OTHERS—-PLAINTIFES 
Nos, 2 To 4 AND 6—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 181, 183— 
Execution petition, recording of— Application to revive 
~——-Limitation—Joint decree—Decree against several de- 

“fendants—Some reliefs common against all and some 
separate—Decree, whether joint. 

There is no provision of law by which an Executing 
Court can lodge an execution petition or record it, or 
strike it off for what is called the statistical purposes, 
and it cannot dismiss the application for the reason 
that it is long pending. The Executing Court is 
bound to follow the procedure laid down in ths Code 
and an execution petition whichis oydered to be re- 
corded must be considered as pending and the right to 

“apply for its continuance accrues from day to-day. 


[p. 783, col. 1.] 
Ayisa Umma v. Putliyapurayil Kumnachumkandi 
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Abdulla, 76 Ind. Cas. 126; (1923) M. W. N. 670; A.I 
R. 192: Mad. 178; 19 L. W., 613, relied on. BEIN 
A decreo is a joint decree if any one of the reliefé 
granted under the decree is against the defendants 
jointly, even though some other reliefs may be given 
against each defendant separately, so that an applica- 
tion to execute the decree against one defendant as to 
one relief saves limitation against all- defendants in 
respect of all reliefs. [p. 785, col. 1.) nee i 
Subramania Chettiar v. Alagappa Chettiar, 30 M. 
268; 2 M. L. T. 189 and Barada Kinkar Chowdhury v. 
Nabin Chandra Datta, 4 Ind. Cas. 408; 11 C. L. J. 83; 
ld 0. W. N. 465, followed. h T 
Practice of striking off or lodging execution peti- 
tions w statistical purposes condemned. [p. 784, 
col. 1. 
Letters Patent appeal against an order 


of Mr. Justice Jackson, in C.M. 8. A. 


"No, 38 of 1923, dated 22nd July 1924, and 


reported as 84 Ind. Cas. 897, against an 
order of the Court of the Subordinate Judge, 
South Kanara, in A. S. No. 7 of 1922, 
preferred against that of the Court of 
the District Munsif, Udipi, in R. E. P. 
No. 704 of 1921, in O. S. No. 77 of 1903. 
Mr. T. M. Krishnaswami Iyer, for thé 
Appellant. 
Mr. K. Srinivsa Rao,for the Respond- 


ents. 
JUDGMENT. , 
Devadoss, J.—The only question in 
this appeal is whether the decree-holder’s 
application for execution is barred by 
limitation. The facts are briefly these: 
The respondents herein obtained a decree 
in O. S.No. 77 of 1903 on 28th September 
1903. It isadmitted that the application 
for execution in R. E P. No. 323 of 1915 0n 
llth March 1915 was within time. The 
Court ordered delivery of the properties to 
the decree-holders on 21st July 1915. Third 
persons objected to the delivery. The ob- 
jection was removed and item No. 3 was 
delivered to them on 27th March 1916 and 
the Court passed an” order on that day “the 
3rd item was delivered to the petitioners 
and the petition was recorded” A suit was 
filed by the obstructors anda temporary 
injunction was granted against the de 
liveryof item No.2. The suit was ultimately 
dismissed on 18th December 1916 and con- 
sequently the temporary injunction ceased 
to be in force from that date. The respon- 
dent filed an éxecution application on 3rd 
September 1921 and prayed for delivery 
of item No.2 from the 10th defendant. Both 
the lower Courts dismissed the application 
as being barred by timeand Jackson, dJ., 
held in Puttayya v. Puttanayya (1) that the 
(1) 84 Ind. Cas. 897; 20 L. W. 585; 47 M. L. J. 608; 
A. L R. 1925 Mad. 192; (1925) M. W. N, 298, 5 


[92 I. C. 1928} 
application was within time. 
appeal by the 10th defendant. 


~ The first contention is that the present 
application filed nearly six years after the 


Hence this 


application of 1915 is barred by limitation . 


and it is urged that if this application is 
to be treated as an application to record 
the execution application of 1915 it should 


have been filed within three years of 18th’ 


December 1916 when the obstruction to exe- 
cution was removed. The order of the Dis- 
trict Munsif on the application of 1915 is 
“the third item was delivered to the peti- 
tioners and the petition was recorded.” 
The question is whether the order amounts 
to a dismissal of the application. The 
present CO. P, ©. does not ‘contemplate 
the passing of such an order. When 
an execution application is filed, if ‘it 
is in order, it has to be disposed of on 
the merits; if it is barred by limitation 
or if the decree has been satisfied or if 
the applicant is not the decree-holder’s 
assignee or his legal representative or if 
the decree-holder does not help the Court 
in executing the decree, or omits to do any- 
thing which the Court directs him to do, 
the application will haveto be ‘dismissed 
‘unless for proper reasons the Court ad- 
journs the application. If the decree- 
holderis not able todo a thing allowed 
by the Court, the Court has to give him 
further time. h 
There is no provision of law by which 
the Executing Oourt could lodge the 
petition or record it, or strike it off for what 
is commonly called ‘the statistical purposes. 
The Executing Court is bound to follow 
the procedure laid down in the Code and 
it cannot dismiss the application for the 
reason that it is long pending. If there 
is obstruction to the execution of the 
decree, the Court ought to adjourn the peti- 
tion till the removal of the obstruction. It 
does not matter how longthe obstruction 
continues. If a temporary injunction is 
issued againsta Court executing a decree, 
the Court should stay its hands till the ia- 
junction is dissolved or till the suit in 
which it is granted isdisposed of. If a 
permanent injunction is granted, against 
the execution of the decree, then the 
application for execution will have to be 
dismissed. If the Executing Court adjourns 
the petition from time to time, it will 
enable the decree holder to inform the Court 
` as to the progress of the suit or proceeding 
in which the temporary injunction is grant- 
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ed and as „soon as it is informed that the 
obstruction has been removed the Courts 
should proceed to dispose of the application 
according to law. It is to prevént dilatory 
proceedings and the long pending of ex- 
ecution applications that-O. XXI, r 47 | 
has been enacted. It lays upon the decree- 
holder the duty of helping the Court to 
execute the decree in his favour and if by 
reason of the decree-holder’s default the 
Court is unable to proceed further with the 
execution application, it shall either dismiss 
the application or for sufficient reasons 
adjourn the proceedings to a future date. 
Upon the dismissal of such an application 
the attachment shall cease. Under the old- 
Code if the properties were once attached 
and the application for execution was 
subsequently dismissed, the attachment did 
not necessarily cease to have effect. If, 
instead of following the procedure laid down 
by the Code, the Executing Court orders 
that the petition be loged or recorded, or 
struck off, such an order is not one sanc- 
tioned by the Code andit only amounts 
to this: petition is adjourned sine die. In 
this view the petition of 1915 is still on 
the record of the executing Court and the 
petition of 1921 is not a further application 
for execution, noris it an application to 
revive that of 1915, for that is still on the 
file and no application is required to révive 
an application which is pending. It is 
an incorrect use of language to speak of 
reviving a petition which has not been 
dismissed. If the application has been im- 
properly dismissed, an application would 
be necessary to revive it, viz, where the 
dismissal is, not onthe meritsor for the 
default of the decree-holder but for the 
statistical purposes or on account of ob- 
struction which would take time to remove, 
As the application of 1915 is still pending, 
the application of 1921 was only intended | 
to call the attention of the executing Court 
to the fact that the execution application 
had to be proceeded with, The argument 
that if a Court lodges or records an 
execution application it should be re- 
garded as pending and that there will be 
no time .limit for asking’ the Court to 
proceed with it, obviously overlooks the 
fact that it was not the decree-holder that 
stood in the way of the execution being 
proceeded with but that the Court kept the 
matter pending without taking the neces- 
sary steps. When a Court keeps a matter 
pending, a party should not-suffer by reason 
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of the dilatoriness of the Court or by an 


action of the Court: not sanctioned by the . 


law. The remedy to prevent long pendency 
of applications for execution is to adjourn 
the applications from timé to time and to 
have them brought upfor orders. 
is done, the Court would be in.a position 
to know whether the execution could be 
proceeded with or not, and as soon as the 
obstruction is removed the Court would be 
able to proceed with the execution accord- 
ing to law. | 
` Great .reliance is placed by Mr. T. M. 
Krishnaswami Iyer on Suppa Reddiar v. 
Avudai Ammal (2) where a Full Bench of 
_this Court held that ifan execution appli- 
cation is improperly dismissed, a subse- 
quent application to revive or continue 
the application is governed by Art. 178 of 
the old Limitation Act corresponding to 
Art, 181 of the present Act. This case is 
distinguishable from the present, for here 
the application of 1915 was not dismissed. 
In Chalvadi Kotiah v. Poloort Alimelam- 
mah (3) the Executing Court dismissed an 
execution application without notice to the 
parties on the ground that the execution 
had been stayed by the order of the Dis- 
trict Court. Miller and Munro, JJ., held 
that the order of dismissal amounted to no 
more than a direction to the officers of the 
Court to remove the proceedings from the 
pending list, and observed at page 76*:— 

“that’so loug as proceedings initiated 
by the decree-holder are pending, his right 
to apply for their continuance accrues from 
day to day, 4. e, on every day on which 
the Court does not suo moto continue them 
The right to apply will then not be barred 
till three years have elapsed after the pro- 
ceedings have ceased to be pending.” 

In Subba Chariar v, Muthuveeram Pillai 
(4) Benson and Abdur Rahim, JJ., follow 
the decision of Millerand Munro, JJ., in 
Chalvadi Kotiah v. Poloori Alimelammah (8). 
The principle of these cases is that if an exe- 
cution application is pending, a subsequent 
application is not an application under Art. 
181 but an application asking the Court to 
continue the proceedings in a pending 
application. The decision in Ayisa Umma 
v. Puttiyapurayil Kunnachunkandt Abdulla 
(5) to which one of us was a party is in 

2) 28 M. 50 (F. B.). 

3) 31 M. 71; 18 M. L. J. 46; 3M L. T. 329. 

4) 14 Ind. Cas. 264; 36 M. 553; 24 M. L. J. 545. 

f _(5) 76 Ind. Oas. 126; (1923) M. W. N. 670; A. I R. 
* 1924 Mad. 178; 19 L. W. 613. 
| *Page of 31 M—[ Ed] 
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point. It was held in that case that an 
order of dismissal of an execution peti- 
tion for statistical purposes did not amount 
to a dismissal of the petition but that the 
petition should be considered as pending. 
I hold that the application of 1915 is still 
pending and, therefore, there is no bar to its 
being proceeded with. 

In this connection I must express my 

strong disapproval of the practice of strik- 
ing off or lodging an execution application 
for statistical purposes. The soonerit is 
stopped the better it would be for the par- 
ties as’ well as for the Courts executing 
decrees, 
_ The next point urged is that the decree 
is not a joint decree and, therefore, the ap- 
plication of 1918 and of 1920 for execution 
against the 9th defendant do not save the 
bar of limitation, so far as the 10th de- 
fendant .is concerned. In view of my deci- 
sion on the first point it is unnecessary 
to deal with this point at length. The 
relevant: portion of the decree is as fol- 
lows:— 

“Plaintiffs do recover from defendants 
Nos. 9 and 10 possession of the plaint 
property with buildings thereon described 
below; plaintiffs do recover from the 9th. 
defendant future rental, ete., and plaintiffs 
do recover from the 10th defendant future 
rental, etc.” The argument is that inasmuch - 
as the decree directs the 9th and 10th de- 
fendants to pay mesne profits severally, it 
is not ajointdecree but a several decree, 
and the application for execution against 
the 9th defendant cannot be treated as an 
application in a joint decree. Where a 
dgfendant is directed to pay a certain 
sum to plaintiff and another defendant is 
directed to pay a similar sum ora differ- 
ent sum to the plaintiff, the decree is not 
joint decree; but where a decree directs that 
A and B shall pay a certain sum to the plaint- 
iff and further directs that A should pay 
another sum and that B should pay another 
sum and that A and B should bear their 
own costs, the decree is a joint decree. 
against A and B. The decree is a joint 
decree if any one of the reliefs given in 
the decree is against the defendants jointly 
even though some other reliefs may be 
given against each defendant separately. 
Explanation I to Art, 182 of the Limitation 
Act is in these terms :— 

“But where the decree or order has been 
passed......jointly against more persons than 
one, thé application, if made against any 


\ 
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one or more of them, or against his or 
their representativ es, shall take effect against 
them. all.” 

This explanation should be liberally 
interpreted, and according to its terms the 
present decree is ajoint decree. In Sub- 
ramania Chettiar v. Alagappa Chettiar (6) 
it was held that where a decree awards 
mesne profits against A and B jointly and 
costs jointly against A, B and C, an appli- 
cation to execute the decree for mesne 
profits against A and B keeps alive the 
right to execute the decree for costs against 
C under part 2 of para. 2, Explanation 
1 to Art. 179 of Sch. II to the Limitation 
Act, This case was followed by a Bench of 
the Calcutta High Court in Barada Kinkar 


Chowdhury v., Nabin Chandra Datta (7).. 


The facts of that case are very similar to 
those of the present. The decree in this 
case is a joint decree and the present 
application against the 10th defendant is 
not barred by limitation by reason of the 
application of 1918 and 1920. I find this 
point against the appellant. 


In the result the Letters Patent appeal is 


dismissed with costs. 
Waller, J.—On the first point I agree 
“that, on the authorities no other conclusion 
is possible, though the position does seem 
to me to be highly unsatisfactory if the dec- 
ree-holder had presented an application 
directly after the close of the intervening 
litigation (as he should have been forced to 
do) and thatapplication had been dismissed 
early in 1917, his present application would 
have been long out of time. Having done 
nothing to prosecute his first application for 
six years, he is, on the authorities, still in 
time. 

Something should, of course, be done to 
put anend to this method ‘of adjourning 
execution applications sine die. If they are 
held up-by some other proceedings, they 
should be adjourned either for definite 
period of six months each, or till the date of 
the closing of the other proceedings. 

On the 2nd point also 1 agree. 

V.N. v. 

ge dismissed. 


(6) 30 M. 268; 2M. L. T. 1 
ag * Cas. 408; ie "i. J. 83; 140, W. N. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Crvit Revision No, 378 or 1923. 
December 14, 1925. 
Present:—Mr. Findlay, Ofticiating J. C. 
SHEIKH BADAL-—PuLaInTIBF—APPLICANT 
versus 
ABDUL RAHIM AND ANOTHER— 
DEFENDANTS—NOoN-APPLICANTS. 

Civil Procedure Code (Act V of 1908), O. XXXIII, 
r. 1—Other than his necessary wearing apparel and 
the subject-matter of the suit’, scope of—-Pauperism— 

Burden of proof. 

The words “other than his necessary wearing 
apparel and the subject-matter of the suit” in the 
Explanation to r. 1 of O. XXXIII, C. P. ©., only 
apply in a case where no specific Court-fee is pre- 
scribed, and do not qualify the first part of the 
explanation as well. [p. 785, col. 2.] 

Krishnabai v. Manohar, 30 B. 593 at p. 597; 8 Bom. 
L. R. 671, followed. 

Bai Balagavri v. Motilal Ghelabhai, 72 Ind. Cas. 
224; 47 B. 523; 25 Bom. L. R. 199; A. I. R. 1923 Bom. 
247 and Chandan Singh v. Laxman, 90 Ind. Cas. 949; 
21 N. L. R. 98; A.L R.1925 Nag. 433, distinguish- 
ed. 


` The onus to prove pauperism rests on the person 


who oe for leave to sue as a pauper. |[p. 786, 
col. 1. 


Application for revision of an order of 
the Additional District Judge, Nagpur, 
dated the 23rd October 1925, in Civil Suit 
No. 2 of 1925. 

Mr. G. R, Deo, for the Applicant. 

Messrs. B. V. Pradhan and R. N. Padhye, 
for Non-Applicants Nos. land 2. 

ORDER.—ln this case the Addi- 
tional District Judge decided in his pre- 
liminary finding, dated 4nd March 1925, 
that the present plaintif-applicant was 
liable to pay ad valorem Oourt-fees on his 
claim in view of the fact that -he is admit- 
tedly in. possession of part of the property 
in dispute but that his title thereto is 
denied: cf. Bhaddoo v. Saddoo (1). There- 
after, on bis being ordered to pay ad valorem 
Court-fees, the applicant asked for permis- 
sion to sue as a pauper; this application 
was dismissed by the Additional District 
Judge on 23rd October 1925. - 

The main contention urged on appeal 
is that the words “other than his necessary 
wearing apparel and tae subject-matter of 
the suit’ in the Explanation to rT., 1, 
O. XXXII, C. P. C., qualify the first part 
of the explanation as well. The contention 
seems an impossible one on a mere reading 
of the explanation in question. The lat- 
ter words of the explanation only apply in 
a case where no specific Court-fee is pre- * 


Ss 81 Ind, Cas. 766; 20 N.L. R, 43; A I R.1924 
Nag. 86, 
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.cribed. In the present instance it having 
been found that ad valorem Court-fees are 
exigible, the only question which arises 
is whether the applicant has sufficient 
means to enable him to pay the said 
Court-fee. If authority were required on 
this question, it is to be foundin Krishna- 
bai v. Manohar (2). 

-On the question of whether the evi- 
dence on record justifies the conclusion 
that the applicant had no sufficient means 
to pay the Court-fee, it must be remember- 
ed that the onus to prove pauperism rests 
on the applicant himself. The oral evidence 
produced by him is worse than useless and, 
` indeed, by implication injures his case. 
In addition to this there was a clear admis- 
sion in para. 7 of the plaint that he was 
in possession of part of the property in 
suit, while in the plaintiff's rejoinder it 
was also admitted that he was living in one 
of the houses in suit and, as will be seen 


from the schedule attached to the plaint, . 


the minimum value of any one of the seven 
houses concerned is Rs. 2,000. 
The ratio decidendi in Bai Balagavri 
v. Motilal Ghelabhai (3) was entirely differ- 
ent. In that case Macleod, C. J., pointed 
out that the offer ofthe defendant to pro- 
duce in Court certain ornaments and cash 
belonging to the plaintiff, the value of 
which was in excess of the sum required 
for payment of Court-fees, could not alter 
“the position as regards the plaintiff's 
financial status at the moment when he 
applied for leave to sue as a pauper. It 
was, however, distinctly pointed out therein 
that it would still be open to the defendant 
to have the matter re-considered underr. 9 
(b), O. XXXIII, C. P. C. Thus the decision 
quoted is in principle entirely opposed to 
the contention urged on behalf of the 
applicant, for in the said decision there 
was aclear admission that the cash and 
property in, question, which formed part 
of the subject-matter, could be taken into 
- account in calculating the plaintiff's means, 
Iam unable to see how the decision in 
Chandan, Singh v. Laxman (4) gives the 
applicant the slightest help, That decision 
laid down that the ownership or possession 
of an occupancy holding does not operate 
as abar to an applicant’s suing in forma 


oe 30 B. 593 at p. 597; 8 Bom. L. R. 671 
e (3) 72 Ind. Cas. 224; 47 B. 523; 25 Bom. L. R. 199; 
A. I. R. 1923 Bom. 247. 

(4) 90 Ind. Cas, 949; 21 N, L. R. 98; A, I. R. 1925 
Nag. 438. 
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pauperis. The decision, in short, is entire- 
ly inapplicable to the facts of the ‘present 
case. 

“It istrue that in the present case the 
defendants have not been able to produce 
specific evidence as to the amount of the 
applicant's means, but the implications 
which arise from the oral evidence pro- 
duced by the applicant himself, he, for 
example, stated in cross-examination that 
he isthe sole heir of the property in suit 
and that its value isa lakh as well as his . 
definite statements in the plaint and 
pleadings as to his being in actual pos- 
session of an appreciable part of the proper- 
ty in dispute, fully justify, in my opinion, 
the finding of fact arrived at by the 
Additional District J udge that the appli- ` 
cant. is not apauper in the sense that he 
has not sufficient means to file the suit in 
the ordinary way. 

J, therefore, see no cause to interfere 
and dismiss the application. Theapplicant 
must bear the non-applicant’s costs. 

Z. K. Pen OR dismissed. 


RANGOON HIGH COURT, 
CiviL MISOSLLANEOUS. APPLICATION No, 57 
or 1925. 

May 22, 1925. 

Present :—Sir Sydney Robinson, Kr., ` 

Chief Justice. 
CHAN ELLIAM— APPLICANT 
VETSUS 
NEO THEIN THEONG—Obpposire PARTY. 
Limitation Act (IX of 1908), s. 5—-Application, delay 
in filing—Time spent in obtaining copy not required to 
be filed—Extension of time—Sufficient cause. 
Delay in filing an appeal cannot be excused on the 


. ground that it was due to time spent in obtaining a 


copy which was not required to be filed along with 
the memorandum of appeal. 


Mr. Villa, for the Applicant. 


JUDGMENT .—This is an application 
for a declaration that this case is a fit one 
for further appeal. 

There was a second dopen before my 
brother Lentaigne and his decision was 
dated 23rd March 1925. This application, 
therefore, should have been filed by the 
22nd April. It was not filed until the Ist 
of May. I am asked to excuse the delay 
because petitioner applied for a copy of the 
lengthy judgment to take advice as to whe- 
ther there were any just grounds for a res 


= 
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view of judgment or for such an application 
as the present one. There .was no other 
necessity for obtaining a copy, which the 
rules do not require shall be filed with the 
application. The points involved were well 
known and Counsel could at once have 
drafted the application, but petitioner went 
to other Counsel who knew nothing of the 
case. I see no reason to excuse the delay. 

The application is, therefore, dismissed as 
time barred, i 


Z. K. Application dismissed. 


. 


OUDH JUDICIAL COMMIS- 
SIONER’S COURT. 

Firsr Cryin Arrea No. 1 or 1924, 
October 380, 1925. 
Present:—Mr. Ashworth, A J. C., 
and Mr. Neave, A. J. O. 

KALLU MAL-—DEFENDANT—APPELLANT 
versus 
PARTAB SINGH—Puaintirr— 
RESPONDENT. 
Set-off—Cross-claim—Hquitable set-off—Iindu Law 
Pees act of father—Sons, liability of-—Decree, 

orm of. . 

A executed a sale of certain property in favour of, 
B and put him in possession of it. He further 
agreed to indemnify him in the event of his losing 
poso The vendee lost possession upon a suit 

aving been brought by the relatives of A to set 
aside the sale. Subsequently the vendee brought a 
suit to recover the consideration-money and the 
- defendant-vendor claimed equitable set-off in the 
shape of deduction on account of the. profits realised 
by the vendee during his period of possession : 

Held, (1) that the suit was one under Art. 97 of 
Sch. I of the Limitation Act for money paid upon an 
existing consideration which afterwards failed; [ p. 
789, col. 1.) ` 

(2) that the claim for profits was nota cross-claim 
arising out of the same transaction such as could be 
described as aclaim to an equitable ‘set-off and, 
therefore, could not be allowed. [ibid.] 

Hanuman Kamat v. Hanuman Mandur, 19 O. 123; 
18 I. A. 158; 6 Sar. P. O. J. 91; 9 Ind, Dec. (x. s.) 527 
(P. C.), followed. 

Niaz Gul Khan v. Durga Prasad, 15, A. 9; A. W. N. 
(1892) 115; 7 Ind, Dec. (x. 8.) 720, Nand Ram v. Ram 
Prasad, 27 A. 145; A. W.N. (1904) 193; 1 A. L. J. 529, 
` Chisholm v. Gopal Chander Surma, 16 O. 711; 8 Ind. 
Dee. (N. s.) 470, Kishorchand Champalal v. Madhowji 
Visram, 4 B. 407; 5 Ind. Jur. 320; 2 Ind. Dec. (N. s.) 
777, referred to. 

The test of liability of a Hindu son for an illegal 
act committed by his father would rather be the 
purpose for which the father's act was committed than 
the legality of the act itself. [p. 789, col. 2.] 

Where asale made bya Hindu was set aside as 
being without family necessity and the vendee being 
deprived of possession sued to recover the purchase- 
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-money by proceeding against the family property in 
the hands of the son of the vendor who had hen 
brought on the record as the legal represcatative cf 


-his father who died during pendency of the suit : 


eld, that the proper decree to pass would Lea 
decree against the son as the legal representative of 
his father and capable of execution against him so 
far as he held property which was liable to attachment 
a Hindu Law for his father's debts. [p: 799, 
col. 1. 

Gajodhar Bakhsh v. Gauri Shankar, 61 Ind. Cas. 
205; 8 O. L. J. 8l and Nutasayyan v. Ponnusami, 16 
M. 99; 3 M. L. J. 1; 5 Ind. Dec. (x. s.) 776, referred 


to. 

Durbar Khachar v. Khachar Harsur, 32 B. 348; 10 
Bom. L. R. 297 and Ratan Lal v. Birjbhukan Saran, 
61 Ind. Cas. 774, distinguished. 


Appeal against the judgment and decree ` 


of the Subordinate Judge, Bara Banki, 
dated the 25th September 1923. 
Mr. Bisheshar Nath, for the Appellant. 


Messrs. Niamatullah, Motilal Saksena; 


Wasi Hasan 
Respondent. 


JUDGMENT. —This is an appeal 
against an order of the Subordinate Judge 
of Bara Banki granting the plaintiff-re- 
spondent a decree for Rs. 10,037-8 0 with 
costs and interest on part of the decretal 
amount against tbe appellant Kallu Mal. 

The appellant’s father Jagmandhar Das 
on the 2lst March 1917 executed in favour 
of the plaintiff-respondent a sale-deed in 
respect ofa village Siroli Gang which he 
had himself acquired at a Court sale. The 
consideration entered in the sale-deed was 
Rs, 16,000 of which. Rs. 6,000 was paid in 
cash, the balance Rs. 10,000 being left as 
a mortgage on the property inthe vendor's 
favour. The mortgage deed provided for 
payment of Rs. 10,000 .by instalments of 
Rs. 2,500 a year. The sale-deed contained 
a clause under which the vendor undertook 
to indemnify the vendee in the event of 
his losing possession of the village for any 
reason and empowering him to realize any 
money that might in such a contingency 
be found due to him from the vendor or 
his heirs and representatives together with 
costs and damages. : 

The plaintiff was placed in possession 
of the village and in the course of the next 
year paid Rs. 1,900 on account of the instal- 
ments due under the mortgage, 

On the 19th March 19184 suit was in- 
stituted against him by the brothers and 
nephews of the vendor Jagmandhar Daa tg 
have the sale set aside and to recover pos- 
session of the village on the ground that 
it was joint family property and that the 


and *Naimullah, for the 
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This suit was decreed and after an unsuc- 
cessful appeal the plaintiff-respondent lost 
possession of the village on the 15th of 
September 1920. On the 22nd of May 
1922 he filed the present suit to recover 
the consideration, amounting in all to 
Rs. 7,900 which he had actually paid and 
for costs incurred in the litigation with the 
family of Jagmandhar Das and theexpenses 
of the sale. In addition to thishe claimed 
interest at 12 percent. The total amount 
for which he asked was Rs. 12,617-12-3. 

Jagmandhar Das died during the pend- 
ency of the suit and his son Kallu Mal, 
the present appellant, and a grand-son were 
substituted as his legal representatives. 
The lower Court has exempted the grand- 
son from liability. 

The learned Subordinate Judge has grant- 
ed a decree for the,amount of considera- 
tion actually paid and for the greater part of 
the costs claimed in the plaint. He has al- 
lowed interest at 6 per cent. on Rs. 1,01¢-8-0 
the amount of the costs which had so far 
been realized from the plaintiff, 

Three grounds have been taken in appeal:— 

1. That the lower Court ought to have 
deducted from the amount awarded to the 
plaintiff the sums which he realized from 

“the village while he remained in posses- 
sion of it, 

2. That nothing should have been allowed 
to the plaintiff on account of expenses of liti- 
gation as atthe time of the sale Rs. 2,000 
was left with him for this purpose. 

3. “That in view of the finding that the 
sale-deed was not executed fcr legal neces- 
sity it should have’ been held that the joint 
family property would not be liable for the 
claim. : 

The second ground may be dealt with 
first. The consideration entered in the sale- 
deed was Ks. 16,000. The defendant, how- 
ever, pleaded that the real consideration 
was Ks. 18,000 and that by an oral agree- 
ment between the parties Rs. 2,000 had 
been left with the plaintiff for payment of 
his expenses in the event of any litigation 
arising over the tiansfer. Such an oral 
agreement is obviously inadmissible in evi- 
dence under s. 92 of the Evidence Act. 
Further, the evidence which has teen ad- 
duced to prove it is absolutely worthless. 
Even if accepted atits face value, it would 
prove no more than that five years | elore 
the sale took place there had been negotia- 
tions between the parties in which Rs,18,000 
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was named as ẹa price which the plaintiff 
would .be willing to pay. 

The first ground of appeal is the one on 
which most emphasis has been laid. The 
plaintiff was in possession of the village 
for about 34 years from Mareh 117 to 
September 1920. During that period he 
enjoyed the profits and is alleged to have 
cut down large quantities of timber. In 
the written statement the defendant has 
estimated the amount realized by the plaint- 
iff from the village at Rs. 9,774-4-0 and has 
claimed in para. 19 a set-off to this amount. 
The learned Subordinate Judge has held 
that the sum claimed is not an ascertained 
sum within the meaning of O. VIII,r. 6 
of the ©. P. CO., and that the defend- 
ant has not paid any Court-fee on it. Hé 
has further held that a claim for mesne 
profits might be made by the brothers and 
nephews of Jagmandhar Das who had the 
sale set aside. Accordingly, he has found 
ihat this money is not legally recoverable by 
the defendant in this case and has decided 
against him on this point without going 
into proof, 

In the written statement this amount is 
claimed asa set-off, but it is contended for 
the appellant that it ought not to be so 
described but asa claim to deduction. In 
any case it has‘been held in numerous cases 
e. g, Niaz Gul Khan v. Durga Prasad (l), 
Nand Ramv. Ram Prasad (2), Chisholom 
v. Gopal Chander Surma (3) and Kishor- 
chand Champalal v. Madhowji Vishram (4), 
that O. VIII, r. 6, of the ©. P. C., is not ex- 
haustive but that Courts can allow an 
equitable set-off if the amount, claimed 
arises out of the same transaction even 
though the sum claimed is not an ascer- 
tained sum. The transaction in the present 
case was the sale to the plaintiff and all 
the subsequent proceedings up to his dis- 
possession under the decree, The plaintiff has 
re-paid himself for his losses over the sale by 
theincome which he had received from the 
land, 

We are unable to accede to these proposi- 
tions. This*suit, as was beld by their 
Lordships of the Privy Council in Hanuman 
Kamat v. Hanuman andur (5), is one 


{P 15 A. 9; A. W. N. (1892) 115; 7 Ind. Dee. (x. 8.) 
720. 
(2, 27 A. 145; A. W. N. (1904) 193; 1 A. L. J. 529. 


(3) Ut 0.711; 8 Ind. Dec. (Nn. Ss) 470. - 
(4) 4 B.407; 5 Ind. Jur. 320; 2 Ind Dee. (x. s.) 


iii. 
(5) 19 C. 123; 18 I. A, 158; 6 Sar. P. C, J. 91; 9 Ind’ 
Dee, (x. 8.) 527 (P, CO.) 
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under Art. 97 of Sch. Iof the Limitation 
Act for money paid upon an existing con- 
sideration which afterwards failed. The 
transaction out of which it arose was a 
sale. Section 55, cl. (2) of the Transfer of 
Property Act provides that “The seller shall 
be deemed to contract with the buyer that 
the interest which the seller professes’ to 
transfer to the buyer subsists and that he 
has power to transfer the same.” There 
was in addition a special indemnity clause 
in the sale-deed in suit. By virtue of the 
sale the plaintiff got possession of the land 
and the defendant received the purchase- 
. money and had the use of it. It cannot 
be said that the plaintiff is liable to account 
“to the defendant for the profits of the land 
during the period for which he held it as 
owner under the sale-deed. Norcan it besaid 
that the claim for these profits is a cross- 
claim arising out of the same transaction 
such as could be described as a claim to an 
equitable set-off. Any claim to mesne pro- 
fits might be made by the parties who had 
the sale set aside on the ground that it was 
voidable or void as against them but not 
by the vendor or his legal representative. 
We -hold that the appellant is not entitled 
to set-off anything against the plaintiff's 
claim. 

.With regard tothe third ground of ap- 
peal the appellants argument is that the 
sale was səb aside as void. In effecting 
such a sale Jagmandhar Das committed an 
illegal act. Forsuch an act his son, the 
pressnt appellant, cannot be held respon- 
sible and is not liable for the consideration 
exaspt to the extent of his father's assets 
waich may be found in his hands. The 
joiat family property is certainly not liable. 
The learned Subordinate Judge has passed 
a decree against the appellant Kallu Mal 
without any qualifications and has refused 
to decide against what property it can be 
executed. In this itis contended he was 
wrong, | i 


For the doctrine that a sale of joint family 
property by father is void ab initio reliance 
is placed on Gajodhar Bukhsh v. Gauri 
Shankar (6). That, however, was a case of 
a mortgage and init reference is made to 
the Privy Council ruling already referred 
to above [Hanuman Kamat v. Hanuman 
Mandur (5)] in which it was held with 
some hesitation that such asale was not 
necessarily void but only voidable, 


(8) 61 Ind. Oas. 205; 8 O. L. J. 81. 
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Durbar Khachar v, Khachar Harsur (7) 
and Ratan Lal v. Birjbhukan Saran (8) 
have beencited as instances in which a son 
was not held liable to pay debts due from 
his father on accuunt of illegal acts com- 
mitted by him. In the former, however, 


the father’s act was a tort which it was 


found resulted inno benefit to the estate 
which came into the hands of the son, while 
in the latter the debt was a penalty in- 
curred by the father and the Commentators 
on Hindu Law are all agreed that a son is 
not liable for fines inflicted omhis father. 
These two cases are, therefore, readily dis- 
tinguishable from the present case. 

The test of liability would seem rather 
to be the purpose for which the father’s 


_act was committed than the legality of the 


act itself, In Natasayyan v. Ponnusami 
(9) was held that the*sons were bound to 
discharge the debt due under a decree 
passed against their father for money dis- 
honestly retained by him from persons to 
whom he was accountable in respect of it. 
It was observed in the judgment in that 
case that “ the son is not bound to do any- 
thing to relieve his father from the conse- 
quences of his own vicious indulgences, but 
he is surely bound to do that which his 


‘father himself would do were it possible, 


viz., to restore to thoss lawfully entitled 
money he has uaolawfully retained,” 

Again itis important to notice that the 
present case has been decided against the- 
appellant as the legal representative of his 
father. It was instituted against Jagman- 
dhar Das and it was only on his death that 
under O. AKU, r. 4, of the O. P. C., the ap- 
pellant was made a party as his father’s 
legal representative, Under cl. (2) of that 
rule he could only make a defence appro- 
priate to his character as legal representa- 
tive of the deceased defendant. That is to 
say, he could put forward no plea which 
his father could not have put forward. 


“The question of the property which can 


be affected by the decree is, as has been 
pointed out by the learned Subordinate 
Judge, one for the Execution Court to de- 
cide. Sections 52 and 53 of the C. P. C. are 
clear on this point 

The order of the lower Court is not as 
clearly worded as it might be in this res- 
pect. We amend it by making the deeree 
one against Kallu Mal asthe legal repre- 9 

(7) 32 B. 348; 10 Bom. L. R. 297, 


(9) 61 Ind. Cas. 714. 
(9) 16 M. 99; 3M L. J. 1; 5,Ind. Dec, (x, s.) 776, 
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sentative of his father and capable of execu- 
tion against him so far as he holds pro- 
perty which is liable to attachment under 
the Hindu Law for. his father’s debts. In 


other respects the appeal is dismissed with 
costs, 


G. H, Appeal dismissed. 


MADRAS HIGH COURT. 
Civiu Revision Petirion No. 482 or 1924 
AND 
APPEAL AGAINST ORDER No. 373 or 1924. 
October 5, 1925, 
_Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
KANNURI VENKATA SIVA RAO 
AND OTHEKRS—CounTER-PuTrITIONERS—— 
DEFENDANTS— PETITIONERS 
Versus 
CHITTOORI RAMA KRISHNAYYA— 
PETITIONER—PLAINTIFF— RESPONDENT. 
. Madras Village Courts Act (I of 1889 as amended 
by Act IT of 1920), s. 78—Rules framed by Madras 
Government, rr. 18, 64—-Forum, creation of, for decid- 
ing disputes as to election to panchayat—Suit in Civil 
Courts challenging validity of election, whether main- 
tainable---Power to make rules to regulate appoint- 
ments and elections, whether includes power to appoint 
Tribunal to decide objections to elections --Defect in 
qualification of members—Panchayat Court, working 
of. 
Where a public body has been created by Statute 
and that Statute empowers Government to frame rules 
for its working, it is open to the Government to 
create a forum for the purpose of deciding disputes 
as to-elections directed to be carried out under the 
Statute and thereby to exclude the jurisdiction of the 
Ordinary Civil Courts. [p. 791, col.1.] < 
Kona Thimma Reddi v. Secretary of State for India, 
78 Ind. Cas. 91; 47 M. 325; 19 L. W. 59; 46 M. L. J. 60; 
(1921) M. W. N. 146; A. I. R. 1924 Mad. 523 and Bhai- 
shankar Nanabhat v. Municipal Corporation of 
Bombay, 31 B. 604; 9 Bom. L. R. 417, followed. 
Under s. 78 of the Madras Village Courts Act, which 
empowers the Governor-in-Council to make rules to 
regulate the appointments or elections of Presidents 
and other members of the Panchayat Courts, it isa 
necessary part of this power of regulation that 
Government should appoint 4 Tribunal to enquire 
into and decide objections to such elections. [ibid.] 


Under r. 18 of the rules framed by the Madras Govern- 
ment under s. 78 of the Act objections to’an election to 
a village panchayat have to be made within a prescrib- 
ed time to the Revenue Divisional Officer, . whose 
order, or that of the Collector, thereon is final and not 
ee be contested by suit or otherwise. [p. 790, 
col. 2. 

A Civil Court has, therefore, no jurisdiction to 
entertain a suit challenging the validity of such elec- 
tions. fp. 791, col. 1.] 

Rule 64 of the rules framed by the Madras Govern- 
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ment under g. 78 of the Madras Villags Courts Act 
provides fully for the competency of the procesdings 
of Panchayat Courts despite defects in their con- 
stitution or in the qualifications of their members. |p, 
790, col. 2.] 


Revision’ petition to revise an order of 
the Court of the District Munsif, Bezwada, 
in I, A. No. 208 of 1924, in O. S. No. 98 of 
1924, 

Mr. L. A, Govindaraghava Iyer, for the 
Petitioners. 

Mr, P. Satyanarayana Rao, for the Re- 
spondent. - i 

JUDGMENT.—This revision petition. 
arises out of a suit filed in the Court of the 
District Munsif, Bezwada. The object of 
the suit was to obtain a declaration that 
the election of the defendants as members 
of the Panchayat Court of. Bezwada was 
void. Pending the trial of the suit, the 
plaintiff applied for a temporary injunction 


-restraining the defendants from entering 


upon their duties as panchayatdars. The 
District Munsif decided that he had juris- 
diction to entertain the suit and proceeded 
to grant the injunction applied for. The 
result, buf for the interference of this 


Court, might have been to deprive the, 


citizens of Bezwada for several years of the 
services of a Panchayat Court. Rule 64 of 
the rules framed by Government under the 
Village Courts Act provides fully for the 
competency of the proceedings of Pan- 
chayat Courts despite defects in their con- 
stitution or in the qualifications of their 
members, so that it was as unnecessary 
as it was undesirable for the ‘District 
Munsif to have passed the order he did. 
Apart from that, we are of opinion that 
he had no jurisdiction to entertain the suit. 
Rules have been framed by Government 
under the Act to regulate the election of 
panchayatdars. Rule 18 (a) lays down 


that objections to an election shall be made . 


within 7 days after the election.to the 
Revenue Divisional Officer, who shall in- 
quire and except in certain cases which are 
to be referred to the Collector, pass orders. 
Sub-s, (b) declares that the orders of the 
Revenue Divisional Officer and the Collec- 
tor respectively shall be final and not liable 
to be contested by suit or otherwise, It 
does not appear that, the plaintiff made 
any attempt to comply with these rules. 
Instead of doing so, he has. resorted to a 
method of contesting the election, which has 
been expressly excluded by the rules. The 
law on the subject has been stated in Kona 
Thimma Reddi v. Secretary.of State for 
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India (1) to which decision one of us was 
a party.. It is this. -That when a public 
body has been created by a Statute and that 
Statute empowers Government to frame 
rules forits working, itisopen to Government 
- to create a forum for the purpose of decid- 
ing disputes as to elections directed to be 
carried out under the Statute and thereby 
to exclude the jurisdiction of the ordinary 
Civil Courts. The same principle is laid 
down in Bhaishankar Nanabhai v. Municipal 
Corporation of Bombay (2): “Where aspecial 
Tribunal, out of the ordinary course, is 
appointed by an Act to determine questions 
as to rights which are the creation of that 
Act, then, except so far as otherwise ex- 
pressly provided or necessarily implied, 
that Tribunal’s jurisdiction to determine 
those questions is exclusive. It is an 
essential condition of those rights that 
“they should be determined in the manner 
prescribed by the Act, to which they owe 
their existence. In such a case there is no 
ouster of the jurisdiction of the ordinary 
Courts for they never had any.” In this 
case, the jurisdiction of the Courts has been 
excluded by express words 
It is, of course, argued that the rules 
framed under 8, 78 of the Act are ulira 
vires.: That section empowers the Governor- 
in-Council to make rules to “regulate the 
appointments or elections of Presidents and 
other members of the Panchayat Courts.” 
It is, we think, a necessary part of this 
power of regulation that Government 
should appoint a Tribunal to enquire into 
and decide objections to sueh elections. 
The revision petition is allowed with 
costs throughout. 
V.N. V. Petition allowed. 


Z. K. 

(1) 78 Ind. Cas. 91; 47 M. 325; 19 L. W759; 46 M. 
L. J, 60; (1924) M. W. N. 146; (1924) A: L R. Qf) 
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(2) 31 B. 604; 9 Bom, L. R. 411. 


LAHORE HIGH COURT. 
Srconp Civin APPEaL No. 1195 or 1924. 
January 8, 1925. 
Present:~-Mr. Justice Campbell. 
ABDUL QADIR AND orHERS— 
DeErFENDANTS—APPELLANTS 
versus 
ILAHI BAKHSH AND OTHERS— 
PLAINTIFFS —RESPONDENTS. 


Registration Act (XVI of 1908), s. 17, construction 
f—Benefit of. doubt, 
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Section 17-of the Registration Act must be strictly 
construed and if there is any doubt whether a docu- 
ment is clearly brought within its purview, the benefit 
of the doubt must be given to the person who wants 
the Court to receive it in evidence. 

attra v. Mangal Singh, 65 Ind. Cas. 254; 2 L. 300; 4 
L. L.J. 1; 27 P.L. R. 1922; A. I. R. 1922 Lah. 43, 
followed. 


Second appeal from an order ofthe Dis- 
trict Judge, Sialkot, dated the 8th Feb- 
ruary 1924, reversing that of the Sub- 
Judge, Fourth Class, Sialkot, dated the 27th 
February 1923. 

Bakhshi Tek Chand, for fhe Appellants. 

Lala Badri Das, R. and Sheikh 
Mahomed Munir, for Sheikh Niaz Mahomed, 
for the Respondents. 

JUDGMENT.—The only question for. 
decision in this second appeal is whether 
the lower Appellate Court has decided cor- 
rectly that a.certain lease is admissible in 
evidence and is not eompulsorily register- 
able under s. 17 (1) (d) of the Indian Re- 
gistration Act. 

The material portion of the lease is as 
follows: — 

“Maian kih ek kothri wa ek 
dalan bila saqf bamai sahn wagia Shahr 
Sialkot bakadar kiraya mabligh Rs. 18 sal 
lekar ikrar mah bamah ada karte jawenge: . 


-ba adam adai kiraya murtahan mazkur ko 


ikhtiyar hoga kih makanat se bedakhal kar 


Tt is ar gued by the learned Advocate for 
the appellants, that this lease unmistake- 
ably reserves a yearly rent within the 
meaning of s. 17 (1) (d). For the respond- 
ents it is contended that on a proper con- 
struction, the lease reserves a monthly rent 
and is only a lease from month to month, 
I agree with the latter contention, because 
it is quite clear that no sum was to be paid 
as rent by the year and because the word > 
“ bakadar” used before the words “kiraya 
mabligh Rs. 18 sal lekar” is very indefinite. 

In any case, I would say this is an . 
instance to which the rule emphasised in 


“Attra v. Mangal Singh (1), applies, namely, 


thats 17 of the Registration Act must be 
strictly construed and that if there is any 
doubt whetheradocumentis clearly brought 
with its purview, the benefit of the doubt 
must be given to the person, who wants 
the Court to receive the document in evi- 
dence. 

I, therefore, 


dismiss the appeal 
gece 


with 
N. Appeal dismissed. ` 
m 65 Ind. Cas. 254; 21. 300; 4 L.L. J.l; 27 P, 

L. R. 1932; A. 1. R. 1922 Lah. 43, f 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDERS Nos. 411 AND 
401 or 1921. 
September 7, 1923. 
` Present:—-Mr. Justice Spencer and Mr. 
. Justice Venkatasubba Rao.. 
RAMAKKA—COUNTER-PETITIONER— 
PLAINTIFF—APPELLANT INA. A. O. 
No. 411 or 1921 AND RESPONDENT IN 
A. A. O. No. 401 or 1921 
versus 
V. NEGASAM—PETITIONER—DERFENDANT 
No. 4—Responpent In A. A. O. 
No. 411 of 1921 AND APPELLANT IN 


j A. A. O. No. 401 oF 1921. 

Civil Procedure Code (Act V of 1908), ss. 2 (12), 141, 
0. XVIII, r. 1.0. XXVI, r. li—Mesne profits, 
inquiry as to—Burden of proof—Right to begin— 
Commissionz—Omission to record evidence, effect 
of—Hvidence Act (I of 1872), s. 145—Witness, whether 
can be cross-examined with reference to previous deposi- 
tion. e 

In a proceeding for ascertainment of mesne profits, 
the amount of the profits which the person in occupa- 
tion has actually received is a matter within the 
peculiar knowledge of that person and, under s. 106 
of the Evidence Act the burden of proving the 
amounts actually received will lie on the person who 
received them; but the burden of proving the profits 
that the person in occupation might have received 
will lie on the person who claims them. [p. 793, col. 1.] 

Order XVIII, r. 1, O. P. ©., is applicable to such a 
procesding by virtue of s. 141 of the Code and the 
person claiming the profits must adduce his evidence 
first. Ifthe person claiming the profits adduces no 
evidence, no mesne profits can be awarded to him at 
all. [ibid] ; ; 

Krishna Mohun Basak v. Kunjo Behari Basak, 9 C. 
L. R. 1, Dinobundhoo Nundee v. Keshub Chunder 
Ghose, 3 W. R. Mis. 25 and Brojendro Coomar Roy v. 
Madhub Chunder Ghose, 8 (3. 343; 4 Ind. Dec. (N. s.} 
219, relied on. ; . 

A Commissioner appointed under O. XXVI, r. 11, 
O. P. O., is bound ta record in writing the evidence 
taken by him. Information given to the Commis- 
sioner by persons who are not called as witnesses and 
in the absence of parties to the suit and whose state- 
ments are not reduced to writing is not legal evi- 
dence upon which the Commissioner can act. [p. 793, 
col. 2; p. 795, col. 1.] 

Harvey v. Shelton, (1844) 7 Beav. 155; 49 E. R. 1141; 
13 L. J. Ch. 468; 64-R. R. 116 and Walker v. Frobisher, 
- (1801) 6 Ves. Jun. 70; 31 E. R. 943; 5 R. R. 223, relied 

o 


n. 

Per Venkatasubba Rao, J—Under s. 145 of the 
Evidence Act a witness may be cross-examined as to 
previous statement made by him in writing without 
such writing being shown to him or being proved. 
Only if it is intended to contradict him by the writing 
his attention must, before the writing can be proved, 
be called to those parts ofit which are tobe used 
for the purpose of contradicting him. [p. 794, col. 2.] 


Appeals against an order of the District 
Court, Anantapur, dated the 5th April 1921, 
in Jnterlocutory Application No. 95 of 1920 
(in O. S. No. 31 of 1912 on the file of the 
District Court of Bellary). 


RAMAKKA V. NEGASAM. 
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Mr. L. A. Govindaraghava Aiyar, for the 
Appellant, A 

Mr. B. Somayya, for the Respondent. 

i ORDER. 

Spencer, J,—This was an application 
by the 4th defendant for mesne profits on 
the extentof land inthe enjoyment of the 
plaintiff between the date of the decree in 
the first Court and the decision of the 
appeal. The matter was referred by the 
District Judge to a Commissioner to as- 
certain the amount of mesne profits due. . 
The Commissioner directed the plaintiff to 
adduce her evidence first, on the ground 
that she had been in possession of the 
property and was thus in the best position 
to state how much profit she had obtained.- 
The plaintiff's Pleader refused to open his 
case, upon which the petitioner's witnesses 
were examined and the case was closed. - 
Meanwhile, the counter-petitioner (plaintiff) 
applied to the District Court to direct the- 
Commissioner to record her evidence, The 
District Judge in an order on the interlo- 
cutory application decided that the Com- 
missioner was right and refused the counter- 
petitioner’s reqnest, f 

The questions now before us are (1) 
whether the District Judge was right in 
giving the petitioner mesne profits upon 
15 acres 42 cents of wet land and (2) 
whether he was right in not allowing the 
appellant an opportunity to adduce her 
evidence. As regards the exent of the 
land, the plaintiff's Pleader relies on an 
almission made by the 4th defendant in 
another suit, O. S. No. 393 of 1416, that 
she (plaintiff) was only in possession of 8 
acres 47 cents, and he argues that the 
petitioner is not entitled to get mesne 
profits on a larger extent than what he 
admitted that she was in possession of. 
The circumstances under which the state- 
ment was made in the other suit have not 
been proved. The Judge relied on the 
extent as given in the delivery warrant 
and I think he was right in doing so. 

On the second point, I am of opinion 
that the Commissioner and the District 
Judge were in errorin requiring the plaint- 
iff to open her case. Order XVIII, r. 1, 
©. P. ©., which is applicable to miscella- 
neous proceedings through s. 141, lays down 
that the plaintiff has the right to begin 
unless the defendant admits the facts 
alleged by the plaintiff. In a case like the 
present, where the 4th defendant is the 
person chining mesne profits,, he is in 


[2 I. O. 1926) 
the position of a plaintiff, as it is his 
petition that is the foundation of the pro- 
ceedings and, if he adduces no evidence at 
all, no mesne profits can be awarded to 
“him, Section 2, cl. (12), defines mesne profits 
as those profits which a person in wrongful 
possession of such property actually receiv- 
ed or might, with ordinary diligence, have 
received. The profit which a person 
actually received is a matter within the 
peculiar knowledge of that person and, 
under s. 106 of the Evidence Act, the 
burden of proving the amounts actually 
received will lie on the person who received 


them; but the burden of proving the pro- 


fits that the person in occupation might 
have received will lie on the person who 
claims them. The cases cited for the 
respondent, Brojendro Coomar Roy vy. 
Madhub Chunder Ghose (1) and Dinobundhoo 
Nundee v. Keshub Chunder Ghose (2) do not 
go furtherthan to show that it lies on the 
person who actually received mesne pro- 
fits to show how much he received, These 
two cases are not authorities for saying 
that it isfor the person in occupation to 
prove what mesne profits should be award- 
ed, which is a very different thing. In 
Krishna Mohun Basak v. Kunjo Behari 
Basak (3) it was observed that there may 
be cases in which the defendants in a suit 
for-mesne profits may properly be called 
upon to produce their accounts and to 
give information upon facts within their 
special knowledge, but that, under the pro- 
visions of s. 179, ©. P. ©. of 1879, which 
` corresponds to ©. XVIII, r. 1, the right 
to begin was with the plaintiff and the 
appellant's contention that it was for the 
defendant to begin was not entitled to any 
consideration. 

The counter petitioner applied to the 
District Judge to be allowed to examine her 
witnesses and this application was refnsed. 
As the case cannot be satisfactorily dispos- 
ed of without hearing the evidence on both 
sides, [ think it is necessary that we should 
send the case back to the District Judge 
and ask him to record such evidence as the 
counter-petitioner may produce on her side 
and such further evidence as the petitioner 
may adduce on the same points. 

Another error into which the Commis- 
sioner has fallen which has been referred 
to in the course of argument is the fact 

(1) 8 C. 343; 4 Ind. Dec. (x. s.) 219, 


2) 3 W. R. Mis. 25. 
{3} 90. L. R. L, 
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that hs obtained information from certain 
persons whose evidence was not recorded 
by him. The Judge considered that this 
information was admissible. I am of 
opinion that the Commissioner was entitled 
to base his report on his local inspection 
and also upon the crop experiment conduct- 
ed by him, but that any evidence that he 
took should have been recorded in writ- 
ing. Order XXVI,r. 10, requires that he 
should reduce to writing the evidence taken 
by him. Information given by witnesses 
which is not reduced to writing is not legal 
evidence upon which the Court can decide. 
If either of the parties desires to have the 
benefit of the statements of those persons 
from whom the Commissioner obtained in- 
formation, they should now cite them as 
witnesses; otherwise, the District Judge 
should come to a conclusion on the rest of 
the evidence before hirf without any refer- 
ence tosuch unrecorded statements, The 
Disirict Judge is directed to return his 
revised findings within three months. Ten 
days for objections. 

Venkatasubba Rao, J.—I agree and 
I wish to add a few words. The plaintiff 
filed a suit for the recovery of certain pro- 
perty and obtained judgment. In pursuance 
of it she took possession of 15 acres and 42 
cents of wet land with which we are mainly 
concerned. In appeal the judgment was re- 
versed and the 4th defendant now seeks res- 
titution of mesne profits. I may note that 
the 4th defendant by way of restitution 
already obtained 15 acres of wet land from 
the plaintiff. There is no need to refer to 
the dry land claimed so far as this judg- 
ment is concerned. The first question that - 
had to be decided by the lower Court was 
whether mesne profits were to be given in 
respect of 15 acres of wet land or merely 
in respect of 8 acres which the plaintiff 
said was the extent of the land she had 
taken possession of from the 4th defend- 
ant. The lower Court, having regard to the 
plaint, the decree, the execution proceed- 
ings and the delivery warrant, came to the 
eonclusion that the plaintiff was aecount- 
able for mesne profits in respect of 15 
acres of wet land, The matter was fully 
dealt with by the District Judge and 
it is sufficient to say that the lower 
Court rightly allowed mesne profits in 
respect of 15 acres and odd so far as the 
wet land is concerned. 

The next question is, what ia the proper 
amount of mesne profits? The District 


T9 i ~ 
Judge referred the matter of the ascertain- 
ment of the mesne profits toa Commissioner. 
This is, what the District Judge says in his 
preliminary order; “under O. XXVI,r. 9, 
C. P. C., I resolve to appoint a Commissioner 
to make a local investigation and ascertain 
the amount of mesne profits which may þe 
awarded to the 4th defendant on the above 
mentioned extent of land comprised in the 
items specified in para. 2 supra after examin- 
ing witnesses and receive any documentary 
evidence which the parties may produce 

“before him.” When the enquiry was taken 
up by the Commissioner the plaintif con- 
tended. that the4th defendant should begin 
and adduce evidence`on the ground that 
the burden was upon him to make out what 
the mesne profits allowable to him, were. 
The Commissioner ruled that the plaintiff 
was the party who was to begin, thus im- 
plying that the burden of proof was upon 
the plaintiff. The plaintiff's Vakil declined 
to call evidence objecting to the ruling and 
allowed the 4th defendant to examine his 
witnesses. The latter's case was closed on 
13th February 1921 when the plaintiff ap- 
parently made an application to be allowed 
to examine her witnesses at that stage. The 
Commissioner refused to request. There- 
upon, on the 16th February 1921, the plaintiff 
applied to the District Court to be allowed 
to examine her own witnesses and the Dis- 

. trict Judge decided ithat the ruling of 
the Commissioner was right and rejected 
the plaintiff's application. Before I deal 
with the objection that relates to this, I 
may advert to certain other matters that 
transpired before the Commissioner him- 
self. . 

The plaintiff desired to cross examine 

the 4th defendant with reference toa cer- 
~ tain allegation made‘in the latter's written 
statement in another proceeding. The Com- 
missioner ‘disallowed the plaintiff's request 
and on application by the plaintiff to the Dist- 
rict Judge, the order of the Commissioner 
was confirmed. -. 
Exception is taken to-the report of the 
Commissioner on another ground. Under 
‘theimpression that he could gather informa- 
tion by instituting enquiries regarding 
the correct amount of mesne profits and 
act upon such information, -he interview- 
ed several raiyots and others and collected 
their opinion and based his conclusions 
inter alia upon the information so obtained. 
Next itis said that the Commissioner 
conducted certain experiments, -He had the 
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crop harvested. He confined himaslf to 
two small plots of land,and on ths rasults 
obtained, he bassd his calculations in 
regard to the whole land. It has been argu- 
el before-us that the Commissioner was - 
wrong in adopting this procedure. 

1 shall deal shortly with these objections. 
In regard to the last objeetion it seems to 
It has been pointed cut that 
the two plots were selected out of the 
entire lands and it has not been shown that 
the yielding capacity-of the other portions 
which are adjacent to the plots selected is 
different. a: 

In regard tothe objection that the Com- 


“missioner was wrong in refusing to allow the 


plaintiff to cross-examine the 4th defendant 
in respect of a staternent made by the latter 
in a previous proceeding, the-objections 
must be upheld: Under s. 145 of the Evi- 
dence Act a witness may. be cross-examined 
as to previous statement made by him in 
writing without such writing being shown to 
him or being proved. Only if it is intended to 
contradict him by the writing his attention 
must, before the writing can be proved, be 
called to those parts of it which are to beused 
for the purpose of contradicting him. The 
Commissioner refused to allow cross-examin- 
ation on the ground that the dccument 
which contained the previous statement was 
not produced. The plaintiff was entitled to 
cross-examine the 4th defendant in regard 
to his previous statement without showing 
the latter the document. Only if it became 
necessary tocontradict the 4th defendant 
his attention should be called to the writing. 
The Commissioner acted clearly’ wrongly 
in this respect. On another ground the 
Commissioner's order is sought to be justifi- 
ed. Itissaid that, when the preliminary 
order was passed, the Court refused to attach 
any weight to the 4th defendant's pre- 
vious statement, and, for that reason, the 
Commissioner also was justified in refus- 


ing to allow questions to be asked in regard > ` 


to it. 

This position is entirely wrong. The 
Court when passing the preliminary order 
declined to make any inference from the 
previous statement as regards the extent 
of the land inthe 4th defendant's posses- 
sion. The writing was sought to be 
used before the Commissioner for altogether 
a different purpose, the purpose being to as- 
certain the probable yield. 

The contention that the Commissioner was _ 
not justified in obtaining information in 
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the absence of the parties must bé upheld. 
The Court is not entitled to act on inform2- 
tion received in the absence of the parties, 
nor can it base its judgment onits own 
knowledge of the facts. The law oa this 


subject is well-settled, Lord Langdale, M. R., 


observes in Harvey v. Shelton (4) “in every 
case in which matters are litigated, you must 
attend to the representations made on both 
sides and you must not in the administration 
of justice, in whatever form, whether in 
the regularly constituted Courts or in arbi- 
trations, whether before lawyers or mer- 
~chants, permit one side to use means of in- 
fluencing the conductand the decisions of 
the Judge, which means are not known to 
the other side.” To say that the Gommis- 
sioner could have come to the same con- 
clusion onthe other material before him 
is no answer. If the case is brought within 
the general principle that the Judge’s mind 
may, by a possibility, have been “biassed, 
there is asufficient objection. See- Dobson 
v. Groves (5) and Walker v, Frobisher (6). 
The only other point that remains to be 
dealt with has reference to the objection 
that the ruling of the Commissioner in 
regard to the right to begin is wrong. 
The District Judge expressed the opinion 
that the ruling was correct. The4th defend- 
ant claimsin this proceeding mesne profits 
from the plaintiff. Section 2, cl. (12) of the 
C. P..C, defines mesne profits-thus: Pw, 
“Mesne profits of property means those 
profits which the person in wrongful posses- 


sion of such property actually received or - 


might with ordinary diligence have received 
therefrom.” Jt will be seen that mesne 
profits are not merely profits which a per- 
son in wrongful possession has actually 
received. The argument, therefore, that the 
amount of profits actually received is within 
the knowledge of the person in possession 
and that, therefore, the latter should, in the 
first instance, give evidence is clearly un- 
tenable. In a suit for mesne profits the 
burden is always held to be on the plaintiff 
to prove the amount, This is the recogniz- 
ed practice. The proceeding before us is 
really in the nature of a suit for mesne 
profits. Noground has heen shown why 
this practice should be departed from. The 


(4) (1844) 7 Beav. 455; 49 E. R. 1141; 13 L. J. Ch. 
466; 64 R. R. 116. 

(5) (1844) 6 Q. B. 637; 14 L.J, Q.B. 17; 66 R. R. 
509; 115 H. R, 239. 
oat) (1801) 6 Ves. Jun. 70; 31E. R, 943; 5 R. R. 
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O)nnissioaer’s raliag that the plaintiff 
should bagin i3 tantamount to a desision 
that ths barden of proof is upon the plaintiff. 
From the nature of the controversy, what 
the parties were disputing about, was not in 
regard to the right to begin but the duty- 
to begin. I am of the opinion that the 
4th defendant was bound to adduce evidence 
in the first instance regarding the amount 
of mesne profits. 

[See Krishna Mohun Basak v. Kunjo Behari - 
Basak (3)).. 

I, therefore, hold that the Commissioner 
as well asthe District Judge were wrong in 
regard to this matter. 

Now that we have decided that the ruling 
is incorrect what follows? It has been 
contended on behalf of the 4th defendant 
that the plaintiff's Vakil having refused 
to adduce evidence when he was called 
upon to do so, hesho&ld not be allowed an 
opportunity to examine his witnesses. This 
contention I am unable to understand. 
When the Commissioner gave a ruling, 
the plaintiff took a risk in refusing to 
accept it. But what is the extent of the 
risk that she took? She took the risk of 
the ruling of the Commissioner being 
ultimately pronounced to be correct. If it 
should be held to be correct by the final 
Tribunal the plaintiff not having examined 
her witnesses when she ought to have done 
so she would, of course, be completely 
debarred from adducing any evidence what- 
soever. But this is the only risk that the 
plaintiff took. Immediately the ith defend- 
ant’s case was closed, the plaintiff's Vakil 
made an application: that he should be 
allowed to let in evidence. The effect of 
our decision is that the plaintiff should give 
evidence only after the 4th defendant had 
closed his case. It, therefore, follows that 
the plaintiff should be allowed to examine 
her witnesses at the close of the 4th defend- 
ant's case. The following passage from 
Taylor on Iuvidence, Vol. I, page 291, s. 388 
has been relied upon by the 4th defendant: 
“The question respecting the right to begin 
is a matter of practice and regulation upon 
which the presiding Judge must exercise 
his discretion; and the Court will not 
interfere with his decision unless it be 
clearly proved, not only that the ruling on 
this point was manifestly wrong, but that 
it has occasioned substantial injustice.” 
This passage would certainly be of assist» 
ance to the 4th defendant, if the plaintiff - 
accepting the ruling of the Commissioner 
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had given evidence in the firs} instance. 
In that case the Court, although it came to 
the conclusion that the ruling was incorrect, 
would not ordinarily interfere with the 
final decision in the suit. But here the 
plaintiff did not accept the ruling and re- 
fused to examine the witnesses before the 
4th defendant gave evidence. In the cir- 
cumstances, the passage relied upon has no 
bearing. Ihave disposed of all the objec- 
. tions taken to the procedure adopted by 
the Commissioner. I am of the opinion 
that it is clearly necessary to have another 
finding in regard to the amount of mesne 
profits. 

I agree with the order that has been pro- 
posed by my learned brother. 





In compliance with the order contained 
in the above judgment, the District Judge 
of Anantapur submitfed the following =. 

FIN DING.—In A. A. O. No. 411 of 1921 
the High Court has directed me “to record 
such evidence as the counter-petitioner 
may produce on her side and such further 
evidence as the petitioner may adduce on 
the same points,” viz, on the question of 
the amount of mesne profits due from the 
one to the other, and to submit a revised 
finding. f 

k * * * * * * 

A sum of Rs. 295 4 0 has, therefore, to be 
deducted from the figure arrived at above, 
leaving Re. 854-12-0. Interest at 6 per cent. 
per annum on the sum, from dates of reali- 
gation up to the date of this finding amounts 
to Rs, 273-7-8—in all Rs. 1,178-3-8. My 
finding is that this sum is due from the 
counter- petitioner to the petitioner in res- 
pect of mesne profits. 

These Appeals against Order.Nos. 411 
and 401 of 1921 coming on for final hearing 
after the return of the finding of the lower 
Court in Appeal against Order No. 411 of 
1921, upon the issue referred by this Court 
for trial, the Court delivered the following 

JUDGMENT.—The District Judge’s 
finding is based mainly upon the lease- 
deeds executed in respect of the lands upon 
which mesne profits accrued during the 
years that the defendant was out of posses. 
sion. We have heard no gool reasons for 
doubting the genuineness of these docu- 
ments, and if they are genuine, they afford 
the best possible evidence of the amount of 
profits. 

The counter-petitioner does not press her 
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objections as to interest: We accspt the 
District Judge's findings. ‘ 

As regards the costs of the Commission 
and the costs of the proceedings in the 
District Court we think that each party 
may fairly be asked to pay a moiety of all 
the costs incurred in the lower Court 
including the Commissioner's fee, seeing” 
that-the Commissioner’s enquiry was not 
wholly to the advantage of either side and 
that the petitioner in the result is to get 
about half of what he originally claimed. 

Civil Miscellaneous Appeal No. 401 of 
1921 is dismissed with costs. 

Civil Miscellaneous Appeal No. 411 of 
1921 is allowed. lach side to pay and 
receive proportionate costs. 

vV. N. V. Appeal No. 411 allowed. 

Z. K. Appeal No. 401 dismissed. 





NAGPUR JUDICIAL COMMIS- 
- SIONER’S COURT. 
Sgconp CIVIL APPsAL No, 327 oF 1924, 
December 14, 1925. 
Present :—Mr. Findlay, Officiating J. C. 
MAROTRAO—PLatntTIFF—APPELLANT 
versus 
MUNICIPAL COMMITTEE, NAGPUR 
—DEFRNDANT— RESPONDENT. 

C. P. Municipal Act (XVI of 1908), ss. 24, 66, 
68—Coiv-shed, whether building—Application for per- 
mission to build—Procedure--Meeting of members to 
deal with application for permission, whether essential 
---Defect, whether curable -Lease of nazul plot by 
Municipal Commitiee for purpose of building—Com- 
mittee, whether can refuse to sanction construction— 
Appeal --Decree in favour of appellant, when can be 
set aside, 

A cow-shed erested on posts and having no founda- 
tions isa ‘building’ within the meaning of the word 
as used in the ©. P. Municipal Act of 1903, [p. 798, 
col.1.] ` . 

ess 68 of the C. P. Municipal Act of 1903 
refers to land and houses which are the property of 
the Government and can have no application in the 
cass ofa nazul plot leased out for a term of years for 
building thereon by a private individual. [ibid.] 

Under s. 66 of the C. P. Municipal Act of 1903 
a person whose application to a Municipal Committee 
for permission to build has not been sanctioned within 
a month of its being made has to remind the Com- 
mittes of this fact and if after a further period of 15 
days no reply is reesived, the Committee is to be 
deemzi to have sinctioned the proposed building. 
This will not, however, entitle such person to erect 
another structure of an entirely different nature from 
that adumbrated in his application for permission to 
build. [p. 798, col. 2.] 

Section 66 of the O. P. Municipa] Act of 1903 
eontemplates a sanction given by the Conmittee or 
Building Sub-Committee in its corporate capacity and 
it is not legal to dispense with a meeting of the body 
for obtaining a sanction by the expedieat of obtaining 
the opinions of individual members by circulating the 
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Papers. The omission to call a meeting is not curable 
by s. 24 of the Act. [p. 799, cols. 1 & 2.] i 
The lease ofa nazul plot hy a Municipal Committee 
for the purpose of building thereon cannot supersede 
the statutory provisions contained in s. 66 of the C. 
P. Municipal Act of 1603 relating to the grant of 
permission to build, and can in no way estop the 
Municipal Committee from refusing to allow any 
building to be erected on the plot or insisting on 
keeping it vacant, on grounds relevant under Ch. VI 
of the Act. [p. 799, col. 2.] ane, 
Where a suit is partially decreed, and the plaintiff 
files an appeal against that portion of the decree by 
which his suit has been dismissed, the Appellate 
Court has no power to set aside the decree granted in 
favour of the plaintiff in the absence ofan appeal or 


| eross-objection by the defendant. [p. 800, col. 1.] 


Appeal against a decree of the Addition- 
al District Judge, Nagpur, dated the 28th 
April 1924, in Civil Appeal No. 84 of 1923. 

Mr. M. R. Bobde, for the Appellant. 

Mr. R. N. Padhye, for the Respondent. 

JUDGMENT.—-The plaintiff appellant 
filed the present suit in the Court of the 
2nd Munsif, Nagpur, for a. perpetual in- 
junction restraining the defendant-respond- 
ent, Municipal Committee of Nagpur, from 
removing the structure shown in the plan 
attached tothe plaint and also for a direc- 
tion to it to sanction the said construction. 
The suit was filed under the . following cir- 
cumstances :— : . 

Nazul plot No. 551 was put up to auction 
and the plaintiff being the highest bidder 
obtained a thirty years’ lease thereof on pay- 
ment of Rs. 17 premium and an annual 
ground-rent-of Rs. 2-2-0. The lease applied 
for was for building purposes and it was 
let out for such a purpose, and under the 
terms thereof a dwelling house had to be 
commenced within one year from the date 
of the lessee obtaining possession and had to 
be completed within three years. On 10th 
January 1922 the plaintiff gave notice to the 
Municipal Committee of hisintention to build 
a house according to a plan sent therewith. 
Having received no reply he sent a reminder 
on llth February 1922. Thereafter, the 
defendant-Committee on 23rd February 
1922 informed the plaintiff that his plan 
was rejected as the locality was congested. 
The plaintiff appealed to the Municipal 
Committee which, by a resolution No. 130, 
passed on J9th August 1922, rejected 
the appeal. Inthe meantime, the plaint- 
iffbad erected on part of the site a cow- 
shed, and the Committee called upcn him 
te demolish it. The plaintiff, under an 
apprehension that the Committee would 
enforce the said order, accordingly filed the 
present suit, l 
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The pleas offered by the defendant-Com- 
mittee are sufficiently clear from the ist 
Court's judgment. On the issues which 
arose on those pleadings, the Munsif held 
that the lease granted to the plaintiff was 
for building purposes ‘and that it was open 
to the lessor to forfeit the lease and claim 
re-entry if the terms thereof were not carried 
out. The Munsif further held that the 
Commitiee could refuse to sanction the con- 
struction of any particular building on the 
site in question on the ground that it 
would be prejudicial to the health, safely 
or convenience of the public or of people.: 
living in the vicinity, but, if this were done, 
the defendant-Committee would be liable for - 
compensation. It was further held that the 
defendant-Commitlee was not estopped 
from declining to allow the building be- 
cause of their consent given to the nazul 
officer that the site could ke let out for 
pbuilding purposes. The cow-shed in ques- 
tion was further held to bea building and 
was unauthorised as well as undesirable in - 
the interests of sanitation and public health. 
In those circumstances the: Munsif passed a 
decree, dismissing the plaintiff's suit for an 
injunction and ordering him toremove the 
structure in question on payment of Rs. 70 
compensation, 

The plaintiff appealed to the Court of the 
Additional District Judge, Nagpur, and 
that Courtin the end dismissed the suit 
wholly and disallowed the Rs. 70 compen- 
sation ordered to be paid to the plaintiff. 
This curious result was arrived at because 
the plaintiff in his appeal before the Addi- 
tional District Judge urged that the first 
Court was wrong inawarding himcompensa- 
tion. 

The plaintiff has now come up on second 
appeal to this Court. One or two prelimin- 
ary points may at once be dealt with. An 
additional ground -of appeal was filed on 
2nd December 1925 to the effect that the 
cow-shed in question was not a building, It 
is said to have no foundations at all and 
merely stands on posts. It is true that in 
the old Municipal Act, which is the one 
applicable, there was no elaborate definition 
of “building” such asis contained in s. 3 
(a) of the Municipal Act of 1922, butI find 
it wholly impcssible to entertain this 
suggestion. As a glance at Ch. VI will 
show (cf., section 64) huts are regarded 
as buildings, and any contention that the 
cow-shed such as the appellant has raised is 
nota building seems to me contrary to the 
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dictates of both Common Law and sense. 


- What is abuilding, must always be a ques- 
‘tion of degree and circumstances, and in 


view of the number of houses in this 
country, which are erected of fragile 
materials apart from brick and stone work, 
there cannot bethe slightest, question, in my 
opinion, but that the structure in question 
amounted to a building for the purposes 
of the old Municipal Act. Decisions 
like those in Emperor v. Muhammad Yusuf 
11) and Kamta Nath v. Municipal Board of 


. Allahabad (2) are, it need hardly be said, 


entirely inapposite to the facts of the pre- 
sent case. In the one Allahabad case move- 
able planks placed over a drain temporari- 
ly during the day were held not to con- 


‘stitute a building, and in the second one a 


canvas screen enclosing a certain space 
adjoining a house was similarly regarded. 
These cases, therefore, give the appel- 


lant no chance of success and it is perfect- 


. ly clear that for the purposes of the Munici- 


pal Act of 1903 the cow-shed in question 
constituted a building: -> 

Another contention offered on behalf of 
the appellantis, in my opinion, an equally 
useless one, that is, that as the nazul land 
inzquestion isin reality the property of His 
Majesty, ss. 59 to 67 of the Municipal Act of 
1903 had no application thereto. It seems 
to me that s. 68 cannot possibly protect the 
appellant in thisconnection. The reference 
is very obviously toland and houses which 


“are the property of His Majesty, but the 


provision can have no application in the 
case of a nazul plot specifically let out for. 
a long term of years for building thereon 


_ by a private individual. 


As I have already pointed out, the plaint- 
ifLappellant, first, of all, gave notice of his 
intention to build on 10th January 1922: cf. 
D-1. Under s. 66 of the-Municipal Act of 
1903 the person giving such notice has to 
waitfor a month. Ifat the expiry of that 


. time no reply is received, he has to com- 


. paid fact. 


municate once more with the Municipal 
Committee and draw their attention to the 
If after a further period of 15 
days no reply is, received, the Committee is 
to be deemed to have sanctioned the pro- 
posed building. In this connection I would, 
first of all, point out that the appellant in 


“his notice (D-4), dated llth February 1922 
s (1) 40 Ind. Oas. 317; 39 A. 386;.15 A. L. J. 290; 18 


Or. L. J. 669. 
(2) 28 A. 199 A. W. N. (1905) 252; 2 A. L. J. 676; 2 
Or. L, J. 793, ; 
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did not comply with either the spirit or the 
On the contrary, in this 
notice he stated that as he had received no 
reply, he wasproceeding with the erection of 
a huton the spot in question. Thehut erected 
by him wasin nosense even approximately 
the house of which he had originally given 
notice to build. It wasa kachcha erection 
or shed without foundations, for the erec- 
tion of which no previous permission had 
even been solicited from the Municipal 
Committee. It is utterly impossible on any 
reasonable consideration to regard the said 
hut, as in any way, a commencement of the 
building for which he had originally applied 
for sanction. The original building was 
to bea pakka one with a foundation and 
was to be constructed of bricks. The cow- 
shed erected wasof a totally different nature 
and, ifthe original building were ever to he 
constructed on the said site, it is perfectly 
obvious that the cow-shed would have first 
ofall to be pulled down. The argument, 
therefore, that this cow-shed may be re-: 
garded as a commencement of the perman- 
ent building seenis to me to be utterly beside 
the point and to be quite opposed to the 
facts on the record. From this point of 
view alone the appellant’s-case was obvi- 
ously bound to fail, for it is perfectly 
clear that, without even soliciting permis- 
sion he proceeded to build a structure 
of an entirely different nature from that 
adumbrated in his application of 10th 
January 1922. D-4, as I have already 
shown, cannot, in the circumstances, be 
regarded asa reminder within the mean- 
ing of s. 66 (3) of the Municipal Act of 1803. 
On the contrary,it wasa dacument which 
amounted to an express defiance of the 
Municipal Committee that the appellant 
was forthwith proceeding with the construc- 
tion of an utterly unauthorised building. 
From this point of view, therefore, the Muni- 
cipal Committee was fully justified in treat- 
ing the erection in question as one built 
without sanction and in ordering its demoli- 
tion under s. 66, sub-s. (5). 

On receipt of the notice (D-4,) the 
issued a warning 
(D-3) to the appellant not to proceed 
with the chhappar, while on 23rd Feb- 
ruary 1922 the appellant was informed 
that his request for building the house in 
question was refused on the ground that the 
site and the locality were congested. 

While, on the view Ihave already taken 
above, the appellant was hound to fail in any 
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event, ittmay be of interestto examine the 


case on the assumption of a very forced and- 


fanciful view of the facis of this case that 
. the cow-shed might beregarded as acommen- 
cement of the original building for which 
sanction was asked. on the 10th of January 
1922. In this connection my attention has 
been drawn to para. 2 of the written state- 
ment ofthe respondent filed in the lower 
Appellate Court on 14th March 1924, It is 
urged that the procedure adopted in reject- 
- ing the appellant's application was illegal in 
“that admittedly there was no meeting of the 
Building Sub-Committee to whom the powers 
of sanction in this connection have been 
delegated and that all the Engineer did was 
to circulate the papers toa majority of the 
members of such Building Sub-Commitice 
who, endorsed on them their opinions that 
the application should be refused It has 
been urged on behalf of the appellant that 
this procedure was invalid and that, in the 
circumstances, the appellant was entitled to 
assùme that the buliding was sanctioned. 
The lower Appellate Court has held that s. 
24 of the Municipal Act of 1903 would have 
cured this irregularity. It has been urged 
on behalf of the appellant that the Building 
Sub-Committee as such passed no order 
‘and that there were, therefore, no proceed- 
ings taken under the Act, which would be 
curable under s. 244 of the Act. From the 
lagal point of view I am of opinion that this 
contention urged on behalf of the appellant 
is, undoubtedly, correct. Section 66obviously 
contemplates a sanction given by the Com- 
mittee or Building Sub-Committee in its 
corporate capacity and it is not possible to 
dispense with such sanction given at 
a meeting of such Committee or Sub- 
Committee by the expedient of circulat- 
ing the papers to individual members. 
For obvious reasons it would seem to me 
highly inexpedient that any such idea should 
prevail. On any question members consult- 
ed individually might well agree that the 
application should not be sanctioned, but, 
if they met together, it is perfectly possible 
that, as a resultofthe arguments or views 
of some or any of the members of the Com- 
mittee or Sub-Committee, when meeting and 
discussing the question together, such ‘a 
body might well have taken a different view 
of the matter. In my opinion, therefore, 
although this finding on the legal question 
involved does not affect the final fate of the 
appeal, the lower Appellate Court was wrong 


in thinking that the defect in question was . 
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curable or cured by s. 24. I may further 
point out in this ‘connection that when the 
doingof any act on behalf of the Municipal“ 
Committee becomes emergent, a special pro- ' 
oe therefor exists in s. 22 ofthe Act of 
1908. 

Another argument was offered on behalf of 
the appellant to the effect that the defend- 
ant-Committee being a party to the lease 
given by Government in respect of the site 
in question a lease given for house building 
purposes it was incompetent to the Com- 
mittee to refuse to sanction a construction 
on the site.. This argument seems to me 
one. which it is wholly impossible to accept 
and were-there any basis whatever for it, it 
would lead to a reductio ad absurdum in 
Municipal administration. The lease in ` 
question can in no way supersede the statu- 
tory provisions contained in s. 66, and the 
letter (P-5) .in no way estops the 
Municipal Committee from refusing to allow 
any building on grounds relevant under . 
Ch. VI of the Act The fact that the 
Committee were on 19th August 1921 will- 
ing to approve of the leaseof the land for 
building purposes, would in no way estop 
them from refusing to sanction any parti- 
cular erection thereafter, and-indeed, if cir- 
cumstances had changed and it became in 
their opinion inexpedient to allowany build- 
ing whatever on the site. I am equally 
of opinion that they would be entitled to 
enforce their later opinion, although in 
this instance the necessary concomitant 


- would be the payment of compensation to 


the lessee in question, 

It has further been urged on’ behalf of 
the appellant that the action of the Munici- 
pal Committee was in this case capricious 
and arbitrary, that they were in reality show- 
ing favouritism to S. N. Kulkarni who had 


-originally applied for the-lease of ‘the site 


in question and it has been -urged that on 
this ground tbis Court would be entitled to 
interfere: cf., Taluk Board, Bandar v. Malli- 
karjuna Prasada Naidu (3). In this coni 
nection it has been urged thatin April 1922 
Kalkarni, who lives in an adjoining house, 
was allowed to erect a latrine on the site. 
For.my own part, I am wholly unable to 
find any such circumstances as would give 
rise to any suggestion of capricious or arbi- 
trary action in this connection Latrines are 
a necessary evil in the case of the houses of, 
persons of some standing who own or occupy 


(3) 61 Ind. Cas. 497; 44 M. 156; 12 L. W. 585; (1520) 
M. W. N. 748; 28 M. L. T, 440; 40 M. L. J, 91, °° 


800 
houses in the Nagpur City. The two 
latrines which Messrs. Kulkarni and Deokar 


‘were allowed to build were apparently erect- ` 


ed on the least objectionable site possible 
and it is a very different proposition indeed 
to suggest that becausesuch conveniences 
have tobe provided, however, intrinsically 
undesirable they may be, the plaintiff is 
equally entitled to erect a cow-shed on the 
open plot in the congested locality in ques- 
tion. I see not the slightest reason for hold- 
ing in favour of the appellant on this point. 

On the main grounds, therefore, the plaint- 
iff-appellant must clearly fail in his suit. 
Even lf there was a flaw in the way in which 
the Municipal Committee dealt with the 
appellant's application, he clearly failed to 
comply with the fundamental provisions of 
s, 66 (3) of the Municipal Act of 1903 in 
proceeding with the erection of the cow- 
. ghed as announced ia his notice of llth Feb- 
ruary 1922. 

The last point to be considered was the 
‘disallowance by the lower Appellate Court 
of the compensation of Rs. 70 to be paid to 
the appellant. On this point I think the 
‘procedure of the lower Appellate Court was 
undoubtedly incorrect. No cross-objection 
had been filed by-the Municipal Committee 
“with reference’to the allowance of Rs. 70 
compensation, and J think such a cross- ob- 
jection was a necessary precedent to the 
said relief having been granted: cf., Ran- 
gamlal v. Jhandu (4). It is true that in 
para. 4 of the petition of appeal tothe lower 
Appellate Court it was alleged that the Mun- 
sif was wrong in awarding compensation, 
but what the appellant was obviously tilt- 
ing at therein, was the fact that his main 
relief had been refused and that he had only 
been granted such compensation. 

The decree of the lower Appellate Court 
will, therefore, be modified by the restora- 
tion of the provision for compensation con- 
tained in the decree of the first Court. On 
other grounds the appeal fails. As-regards 
costs in view of the partial success and fail- 
ure of the appellantin this Court I order 


the costs in this Court to be borne by the . 


parties as incurred. Costs in the lower 
Courts will be borne as already ordered. 

Z. K. Decree modified. 
(4) 11 Ind, Cas. 640; 34 A. 32; 8 A. L. J. 1111. 
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MADRAS HIGH COURT. 
Civiu Revision Prritrons Nos. 500 
AND 501 oF 1924. 
' April 9, 1925. : 
‘Present:—Mr. Justice Odgers. 
KOMMAREDDI RAMACHANDRAYYA 
AND OTHERS—DEFENDaNTS—PETITIONEXS 
; versus 
VODURY VENKATRATNAM— 
PLAINTIFF—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. VII, r: 10 
—Order returning plaint for presentation to proper 
Court for want of jurisdiction—-Application to with- 
draw portions of claim, so as bring it within Court's 
pecuniary jurisdiction—Amendment—Power of Court 
to re-admit plaint—Review—Notice to party affected, 
necessity of. 

Where a plaint was ordered to be returned for 
presentation to the proper Court on the ground that 
the value of the subject-matter of the suit exceeded 
the pecuniary limits of the jurisdiction of the Court 


to which it had . been presented and the plaintiff -` 


thereupon applied to be allowed to withdraw his 
claim to certain portions of the property mentioned 
in the plaint which had the effect of bringing the 
plaint within the pecuniary jurisdiction of the latter 
Court : > 
Held, that the Courthad the power to allow the 
plaintiff to amend the plaint and re-admit it as amend- 


ed, [p. 801, cols. 1 & 2.] ‘ 


Karumbar Pandrapandaram v. Audimula Ponna- 


‘pundaram, 3 Ind. Cas. 725; 33 M. 262; 6 M. L. T. 261, 


followed. 

Kannusami Pillai v. Jagathambal, 46 Ind. Cas. 265; 
41 M. 701 at p. 708; (1918) M. W. N. 497; 24 M. L. T. 
46; 8 L. W. 145; 35 M.. L. J. 27, not followed. | 

Where a plaint is ordered to be returned for pre- 
sentation to the proper Court within a specified time, 
it isnot open tothe Court without notice to the 
defendant to review its order and give additional time 
to the plaintiff for payment of ‘additional Court-fees, 
[p 801, col. 2.] 

Petitions, under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act, 
praying the High Court to revise the orders 
of the Court of the Principal District 
Munsif, Ellore, dated the 26th April “1924, 
in I. A. No. 857 of 1924, and O. M. P. No. 
882 of 1924, respectively in O. 5. No. 704 
of 1923. 

Mr. Chenchiah, for Mr. P. Venkatramana 
Rao, for the Petitioners, 

Mr. V. Suryanarayana, for the Respond- 
ent. 


JUDGMENT.—In this case a certain 
suit, O. 8. No. 704 of 1923, was filed in the 
Court of the Principal District Munsif of 
Ellore, for the recovery of certain pro- 
perties. lt was alleged that the suit bad 
been under-valued and the District Munsif 
held a preliminary enquiry into the valua- 
tion of the items of property involved and 
came to the conclusion that the market 


value was over Rs, 5,000, The plaint was 
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ordered to be returned to the plaintiff who 
was given 7 days’ time for presentation to 
the proper Court. This order was made on 
the 3Ist March 1924. On the Ist April 1924 
the plaintiff presented a petition asking 
for 15 days’ time for filing additional stamp 
for the plaint. No notice of this applica- 
tion was given to the defendants and on 
the 2nd April the Principal District Munsif 
purported to review his decision of the 
3lst March and granted the prayer in the 
petition of the Ist April giving the peti- 
tioner 7 days’ time in which to pay the 
Additional Court-fee. Iam of opinion that 
as regards O. R. P. No. 500 of 1924-the 
learned District Munsif was clearly not 
entitled to review his order at least with- 
out notice to the other side. Therefore 
C. R. P. No, 500 must be allowed with 
costs. ` 

A more important question arises in C. 
R. P. No. 501 of 1924. On the 3rd April, 
one day after the petition for review above 
referred to, the plaintiff asked to be allowed 
to withdraw his claim to 4 items of pro- 
perties mentioned in the plaint schedules 
and to amend the plaint in such a manner 
that it would conform to the monetary 
jurisdiction of the District Munsif’s Court, 
and the District Munsif by his order of the 
26th April 1924 held that. no final order 
had been passed on the plaint and that by 
his order of the 2nd April the District 
Munsif intended to set aside the original 
order for the immediate return of the 
plaint. The petition was allowed and the 
plaintiff was permitted to withdraw his 
claims and amend his plaint accordingly. 
The question is, had the learned District 
Munsif jurisdiction to pass the order he 
did? In passing I may. state that I am 
very doubtful whether the District Munsif 
was right in his view as to the efféct of the 
order of the 2nd April and Iam more than 
doubtful as to the correctness of his view 
that no final order has yet been passed on 
the plaint. In this connection, I am press- 
ed with two decisions of the Court. The 
first is the one reported in Karumbar 
Pandrapandaram v, Audimula Ponna- 
pundaram (1) which is a decision by Mr. 
Justice Abdur Rahim in a case which I 
am bound to say, strikes me as very similar 
to the present. In that case there was an 
enquiry as to the value. It was found that 
the suit was under-valued and the plaint 


(1) 3 Ind. Cas, 725; 33 M, 262; 6 M. L, T. 261, 
5l 
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per Court. The plaintiff amended his plaint 
by correcting the valuation and striking 
off some of the properties so as to bring the 
claim within the jurisdiction of the Dis- 
trict Munsif. The District Munsif there- 
upon re-admitted the plaint and the ques- 
tion for decision was, had he power to do 
so. The learned Judge decided that he had 
and his decision was confirmed in Letters 
Patent appeal by a Bench of this Court. On 
the other hand, there are observations of 
Sadasiva Iyer, J., in Kannusami Pillai v. 
Jagathambal (2) in the course of which he 
says: ‘It also stands to reason and princi- 
ple that a Court which has no jurisdiction 
over a suit cannot pass any valid orders in 
such a suit except orders which the Statute 
expressly empowers it to pass, such as the 
order returning the plaint to be. presented 
to the proper Court which it is specifically 
empowered to pass by O. VIIL, r. 10, and 
orders as tocosts incurred before it, as to 
which also there is a special provision in 
s. 35.” And again, “the Court of first 


‘instance had no jurisdiction to pass any 


judicial order ..in the suit after it had 
once arrived at the conclusion that the suit 
as brought was beyond its jurisdiction. 
except to return it for presentation to the 
proper Court.” The. other learned Judge, 
(Oldfield, J.,) does not base his judgment 
on these grounds, Therefore, although if 
I may say so, 1 am in entire agreement with 
the extracts that I have quoted from the 
judgment of Sadasiva Iyer, J., and if the 
matter were res integra to me I should 
certainly decide it in the same manner, I 
feel that I cannot distinguish the facts of 
the present case from Karumbar Pandra- 
pandaram v. Audimula Ponnapundaram 
(1). Mr. Chenchiah endeavoured’ to do so 
by saying that what we have in Karumbar 
Pandrapandaram v. Audimula Ponna- 
pundaram (1) was practically two suits. 
The plaint was returned, then the matter | 
dropped and then it was amended and 


‘presented again as an entirely fresh matter. 


I donot think that the statement of the 
facts as narrated by the learned Judge in 
his judgment bears out this distinction. 
The case was referred to by Mr. Justice 
Sadasiva Iyer and distinguished by him in 
Kannusami Pillai v. Jagathambal (2). It 
may be that it was distinguished on some- 
(2) 46 Ind. Cas, 265; 41 M. 701 at p. 708; (1918) M 
T 497; 24 M. L. T, 46; 8L, W, 145; 35 M. L’ 
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thing like the same lines asI have indicat- 
ed. The learned Judge in distinguishing 
the case seems to lay stress on the fact that 
the plaintiff put in an unnecessary petition 
stating that he relinguished his claim to 
the first property. On the whole and not 
without hesitation, I have come to the con- 
clusion thatI am bound by the decision 
in Karumbar Pandrapandaragm v. Audimula 
Ponnapundaram (1) and that, therefore, 
this civil revision petition must be dismiss- 
ed with costs, 
V NV. 


Petition dismissed. 
Z. K. . 


MADRAS HIGH COURT. 
OwIL REVISION Petition No, 1014 oF 


Augus» 24, 1925, 
Present :—Mr. Justice Phillips. 
K. VENKATA NARASIMHA RAO— 
DEFENDANT No. 1L—PETITIONER 


VETSUS 
HEMADU SURYANARAYANA — 
PLAINTIFF—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 141, 0. IX 
— Suit, application to restore, dismissal of, for default 
---Petition to set aside dismissal, maintainability of. 
Proceedings under O. IX, G. P. O., relate to ques- 
tions independent of the suit, to be "determined on 
evidence as to matterg quite irrelevant to the suit and 
are, therefore, covered by s. 141, O. P. C. OrderIJX, 
therefore, applies to applications made under O. IX 
“itself, so ‘that where an application to restore a suit is 
dismissed for default, a petition lies under O. 1X to 
set aside the dismissal. 
Thakur Prasad v. Fakir Ullah, 17 A. 106;5 M. L. J. 
3; ae A. 44; 6 Sar. P. C. J. 526; 8 Ind. Dee. (x. s.) 393 
P.O Dj Bepin Behari Saha v. Abdul Barik, 35 Ind. 
Cas. 613; 44 ©. 950; 21 C. W. N. 30; 24 OU. ie J. 446, 
Abdul Rahman Shah v. Shahana, 58 Ind. Cas. 748; i 
L. 339; 82 P. W. R. 1920; 1 L. L. J. 188 and Lallabhai 
Vajeram v. Bai Magangavri, 18 B. 59; 9 Ind. Dee. (x. s.) 
548, relied on, 
Ramgulan, Singh v. Sheo Deonarain Singh, 51 Ind. 
Cas, 152; 4 P. L. J. 287, not followed. 
Petition, under s. 115 of Act V of 1908, 
. praying the High Court to revise an order 
of the Court of the District Munsif, 
Avanigaooa at Masulipatam, in M. P. 
No. 1271 of 1923, in I. A. No. 2641 of 1922, in 
O. S. No. 825 of 1921. 
; Mr. P. Satyanarayana Rao,for the Peti- 
tioner. 
Mr. P. Somasundaram, for the Respond- 
ent. 


JUD GMENT. —The only question that 
rises- here is whether O. IX applies only 
to suits or whether, by reason of s, 141, it 
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also applies to applications made under 
O. IX itself. In this case an application 
to restore a suit was dismissed for default 
and a subsequent petition was filed. to set 
aside that dismissal. The subsequent peti- 
tion has been allowed and the original 
petition under O, IX is now under en- 
quiry. 

The contention for the appellant is that 
the Court has no jurisdiction to treat the 
second application as one to which O. IX 
is applicable. In Thakur Prasad v. Fakir 
Ullah (1) it was laid down by the Privy 
Council that s. 647 of the Code of. 1882, 
which is equivalent tos. 141 of the present 
Code, included original matters in the 
nature of suits such as proceedings in pro- 
bates, guardianships and so forth and did 
not include executions. The question at 
issue in that suit was whether execution 
petitions were included in that section, 
and it was definitely laid down that they 
were not so included. What was held to 
be included were original matters in the 
nature of suits but this statement is not 
exhaustive. Itis argued that an applica- 
tion. under O., IX is not an original matter 
in the nature of a suit. It certainly is 
not a petition in a suit, for the suit is no 
longer on the file. It relates to a question 
quite independent of the suit and one 
which has to be determined on evidence as 
to matters which would be quite irrelevant 
to the suit. In this sense it seems to me 
to come within the meaning of the Privy 
Council's observations that s. 647 includes 
original matters in the nature. of suits. 
This view has been taken by the Calcutta 
High Court in Bepin Behari Saha v, Abdul 
Barik (2) by the Lahore High Court in Abdu} 
Rahman Shah v. Shahana (3) and by the 
Bombay High Court in Lallabhai Vajeram 
v. Bai Magangavri (4). There is one author- 
ity to the contrary, i. e„ Ramgulam Singh 
v, Sheo Deonarain Singh (5) which purports 
to follow a Fall Bench of that Court re- 
ported at page 135*of the same volume 
[Bhubaneswar Prasad Singh v. Tilakdhart 


Lal (6)] but that Full Bench ruling in 
(1) 17 A. 106; 5 M. L. J. 3; A. 44; 6 Sar. P. O. 


J. 526; 8 Ind. Dec. (x. s.) 393 ve 
D 35 po Oas. 613; 44 ©. A 10. W. N. 30; 24 
0.1L. J. 4 


a) 3) 58 Ind. Cas. 748; 1 L. 339; 82 P. W. R.1920; 1 
18 
He 18 B. 59; 9 Ind. Dec. (x. s.) 548. 


(5) 51 Ind. Cas. 152; 4 P. L. J. 287. 
MOES Ind. Cas. 617; 4.P. L. J. 135; (1919) Pat, 





nin ianh 
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éffect: only repeated the decision of the 
Privy Council in Thakur Prasad v. Fakir 
Ullah (1) where the question for determina- 
tion ‘was whether an execution petition 
would come under O. IX. The Division 
Bench which purported to follow the Full 
Bench ruling have not discussed the ques- 
tion at length but merely purport to follow 
the Full Bench which, with all respect, 
hardly covered the point in issue. With 
all respect, I agree with the rulings I have 
mentioned above and hold that the Court 
had jurisdiction to entertain this petition. 

` The revision petition must, therefore, be 
dismissed with costs. 

V.N.V. 
NE 


Petition dismissed. 


` NAGPUR JUDICIAL COMMIS- 
` SIONER’S COURT. 
OWwIL Revision No. 155 or 1925. 
October 21, 1925. 
Present:—Mr. Hallifax, A. J. C. 
RAMOHANDRA—AppPLicant 
VETSUS 
- LAKSHMAN AND ANOTHER—NON- 
-o APPLICANTS. 

- Civil Procedure Code (Act V of 1908), O. XXI, r. 92 
~~Haecution of decree—Sale in favour of person other 
than decree-holder—Decree satisfied, effect of. 
“ A-decree becomes dead as soon as it is satisfied as 
between the parties to it, but that cannot affect the 
vested rights of others. [p. 804, col. J.] 
. An auction-sale to a person other than the decree- 
holder is not affected by the fact that the decree is 
subsequently set aside on appeal or is satisfied after 
the date of the sale. [p. 801, col. 2.] 
+ Nilkanth v. Yeshwant, 65 Ind. Gas 331; 18 N. L. R. 
134; A. I. R. 1922 Nag. 248, dissented from. 
| Mul Chand v. Mukta Prasad, 10 A. 83; A: W.N. 
(1887) 287; 6 Ind. Dec. (N. s.) 56, Sonba v. Ganesha, 17 
“Ind. Cas. 887; 8 N.L. R. 182 and Khushalchand v: 
-Nandram, 12 Ind. Cas. 572; 13 Bom. L. R. 977; 35 B. 
516, distinguished. 5 

Zain-ul-Abdin Khan v. Muhammad Asghar Ali 
"Khan, 10 A. 166; 151. A. 12; 5 Sar. P. C. J. 129; 6 Ind. 
“Dec. (x. 8.) 112 4P. C.), followed. i . 

Application for revision against the deci- 
-sion of the District Judge, Wardha, dated 
-the 2nd March 1925, in Civil Suit No. 51 of 
11923. ; 

Mr. M. R. Bobde, for the Applicant. 

Mr.. M. B. Niyogi, for the Non-Applicants. 
« ORDER.—A house belonging to Laksh- 
:man, the first opponent of this application 
-for revision, was put to sale in execution of 
“A decree against him by the second oppo- 
nent Vishwanath, and was bought by the ap- 
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plicant Ramchandra on the 8rd of July 1924. 
On the 9th of the same month the judgment- 
debtor Lakshman lodgedan objection under 
r. 90 of O. XXI of the OC. P. ©. based on 
allegations of irregularities in publishing 
and conducting the sale, ‘The enquiry 
went ontill the 20th of December 1924 on 
which day orders on the objection were to 
have been passed. It is mentioned in the 
case that in the interval the judgment- 
debtor had sold the house to one Sayaji, 
but that fact does notseem relevant. 

On the 20th of December, nearly six 
months after the sale, a sum equal to five 
per cent. of the purchase-money was de- 
posited in Court, and the decree-holder and 
the judgment-debtor informed the Court 
that the decree had been fully satisfied. 
The learned Judge, in accordance with 


_the decision in Nilkanth v. Yeshwant (1) 


then dismissed the appMcation for execu- 
tion, thereby setting aside the sale. The 
appeal of the auction-purchaser Ramchan- 
dra was dismissed by the District Judge, 
who followed the same ruling, as he was 
bound to do, and Ramchandra has now 
applied to this Court for revision of that 
judgment. 

Though the decision of the matter in 
Nilkanth v. Yeshwant (1) is undoubtedly 
correct, Lam, with all respect, unable to 
agree with the reason stated forit. In that 
case the auction-sale was held on the 3rd 
of November 1919, and on the 17th of that 
month the decree-holder alone appeared in 
Court and said that he had given the 
judgment-debtor two months’ time for 
payment. On the same day a sum equal 
to five per cent. of the purchase-money was 
deposited in Court, whether by the decree- 
holder or the judgment-debtor is uncertain 
and also immaterial. The contract between 
the objector and judgment-debtor would 
probably have to be regarded as full pay- 
ment of the decree forthe purposes of cl. 
(b) ofr. 83 (1) of O. XXI, but anyhow the 
balance was paid on the 25th of November 


.1919, which is well within 30 days of the 


sale. 

In that case it was held in the lower 
Appellate Court that as thé application 
under r. 89 had not been made by any 


- person having an interest in the property, 


the sale could not be set aside and the 
Court was bound to confirm it. Kotval, 
A.J. C., was inclined to the view that an 
(1) 65 Ind., Cas. 331; 18 N. L. R. 134; A. I. R. 1922 
Nag. 248, : : 
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application by the judgment-debtor was 
implied in what actually took place. But 
he refrained from deciding the case on that 
ground because there was another reason 
which gave the same result. My learned 
brother said: ‘‘ Wherea decree is admitted 
by the decree-holder to be satisfied it 
ceases to exist as a decree capable of execu- 
tion. The very foundation of the powers 
of a Court to execute a decree, namely, the 


existence of a decree capable of execution, 


having disappeared, the -Court's powers in 
execution also cease, and confirmation of 
the sale which is a proceeding in execution 
cannot be ordered: vide Khusalchand v. 
Nandram (2) and Mul Chand v. Mukta 
Prasad (3)". It may be mentioned that the 
first of these cases is also published in 
Volume 35 of the Bombay Series of the 
Indian Law Reports at page 516. < 

A decree is certãinly dead as soon as it is 
satisfied as between the parties to it, but 
that cannot be allowed to affect the vested 
rights of others. If that view of the law 
is correct in its application tothe present 
vase, or as applied to that in which it is 


stated, then Art. 166 of. Sch. I of the’ 


Limitation Act is a dead letter with re- 
ference to r. 89(1) of.O. XXI of the C P. 
C., and indeed sois cl. (a) of that rule; at 
any time before a sale is confirmed, it may, 
or rather must, be set aside on payment of 
the decretal money, even after the expiry 
of the period of 30 days from the sale 
and without payment of the sum mentioned 
in cl. (a) of r. $9 (1). 

The wide proposition stated does not 
seem to me to be supported by the rulings 
cited nor by that in Sonba v. Ganesh (4) 
in which Stanyon, A. J. O., cited with ap- 
adin the Bombay case mentioned by my 
earned brother in Nilkanth v. Yeshwant (1). 
In Mul Chand v. Mukta Prasad (8) the 
Allahabad case mentioned, the decree was set 
aside in appeal some months after the sale, 
‘ and the purchaser was the decree-holder 
himself. The latter fact, as will be shown 
later, distinguishes that case from this 
even more completely than the former. 

Khushalchand v. Nandram (2), the Bombay 
case mentioned, was concerned with the 
proceedings of a Collector in execution, 
and a sale of the property in his hands by 
the judgment-debtor. The statement of 


(2) 12 Ind. Cas. 572; 13 Bom. L. R. 977; 35 B. 516. 
5a” 10 A. 83; A. W. N. (1887) 287; 6 Ind. Dee. (x. s.) 
(3) 17 Ind. Cas, 887;.8.N, L. R, 182, 
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-by s. 325-A of the 1882 
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the proposition under discussion here was 
obiter and the basis of the decision was the 
view that the re-transfer of the case to the 
Civil Court by the Collector must relate 
back to the date on which satisfaction of 
the decree was certified to him, because 
on such certification he could do nothing 
else but re-transfer the case. I have in 
another case respectfully dissented from 
even that view, but anyhow the decision 
has no bearing on the present case. 

In Sonba v. Ganesh (4) the only reference. 
to the Bombay case is as follows: “The 
moment the decree is satisfied in or out of 
Court, the Collector's poweris at- an end, 
and the incompetency to transfer created 
Code ceases! 
Khushalchand v. Nandram (2).” This was a 
casual remark going beyond the matter 
for decision in the case itself and, taken 
literally, beyond the Bombay ruling. 

But the question was settled long ago by 
the judgment of the Privy Council in 
Zain-ul-Abdin Khan v. Muhammad Asghar 
Ali Khan (5) decided in the’same year and 
reported in the same volume of the Indian 
Law Reports as the Allahabad case that has 
been discussed. It is, therefore, not neces- 
sary to submit toaBench the question of 
the correctness of the officially published 
ruling of this Court in Nilkanth v. Yesh- 
want (1). In that case their Lordships 
held that sales, made in execution of a 
decree which was set aside in appeal afters. 
wards, must hold good if they are made to 
a person who was not a party to the decree, 
but not if they are made to a decree-holder 
or a person claiming under him. i 

If tben the death ofa decree by its being 
set aside in appeal cannot be allowed to 
interfere with a sale under it to a purchaser 
who was no party to it, still less can it do 


“so when its death is due only to its satisfac- 


tion. The order of the lower Appellate 
Court will accordingly be set aside and the 
sale will be confirmed. All the applicant's 
costs inall three Courts will be paid by 
the opposite party. No costs were allowed 
to the applicant in either of the Courts 
below, as the application for execution was 
dismissed in the first Court and the appeal 
was dismissed without notice to- the re» 
spondents in the lower Appellate. Court, so 
that no Pleader’s fee has been stated. The 
applicant, however, did engage a Pleader in 
both the Courts below, and the ordinary 


(5) 10 A. 166; 15 I. A, 12; 5 Sar. P. O. J. 129; 6 Ind, 
Dee. (x, 6.)112 (P, ©). 
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Pleader’s fee on Rs. 1,485, the price paid by 
applicant for the property, is Rs, 71-12-0, 
The Pleader's fes in this Court will be a 
hundred and fifty rupees. 


Z. Ke Order set aside. 


`: MADRAS HIGH COURT. 
LETTERS Patent APPEALS Nos. 64, 65 

AND 66 or 1924. 

August 28, 1925. - 
Present;—Mr. Justice Venkatasubba 
Rao and Mr. Justice Madhavan Nair. 

KOYYALAMUDI SUBBANNA AND 
ANOTHER~-DEFENDANTS Nos, 2 AND 3 
APPELLANTS 

VETSUS ` 
KODURI SUBBARAYUDU AND ANOTHER— 
PLAINTIFFS— RESPONDENTS. i 

Negotiable Instruments Act (XXVI of 1881), ss. 28, 
29-—~Pro-note executed by guardian of minor— Personal 
liability, whether excluded— Pro-note executed ag 
executor—Liability, extent of—Sections 28 and 29, 
difference between. : í 

On a negotiable instrument only the executant is 
liable. . The question that has in each case to be 
determined is, on a fair construction, who is the exe- 
cutant of the document? Is the executant in truth the 
principal although the agents signature appears on 
the bill oris the executant the agent although the 
principal is named? The intention may be inferred 
from the whole of the instrument. |p. 808, col. 1.] 

Under s, 28, Negotiable Instruments Act, an agent 
signing a pro-note is prima facie liable on the note 
but he may exclude his liability by indicating on the 
note that he signs as agent or that he does not intend 
to incur personal liability. In each case the question 
is, are the words sufficiently unequivocal to indicate 
that-the agent has not made himself personally liable ? 
[ibid] 

Saction 28 of the Negotiable Instruments Act in 
terms applies only to the single case of principals 
and agents, but the principle of the section is appli- 
cable to the cases of guardians and wards. [p. 807, col. 


Where the guardians of a minor who executed a 
pro-note on behalf of the minor recited in the body 
of the note that the debt was due by the minor’s 
father and that they were appointed guardians by him 
but in the operative part they made themselves per- 
sonally liable : - - 

Held, that their personal liability was not clearly 
and unequivocally excluded and the executants were 
personally liable. [ibid.] 

. The language of s. 29, Negotiable Instruments Act, 
is widely different from that òf s. 28 ofthe Act. 
Firstly, under s. 28 it is sufficient to indicate that 
porsonal liability is excluded, but under s. 29 there 
must be express words limiting the liability and 
secondly, under s. 28 the agent's liability may be 


KOYYALAMUDI SUBBANNA V, KODURI SUBBARAYUDU, 


805 


altogether excluded whereas under a. 29 the execu- - 
tor’s liability can only be limited to the extent-of the 
assets. [p. 807, col. 2.) 

The applicability of s. 29, Negotiable Instruments- 
Act, does not depend on the question whether the 
executant is in fact ‘the legal representative of -a 
deceased person. It is enough if the note purports to 
have been executed by the executant in his capacity 
as legal representative, such as that of an executor of 
the éstate of a deceased person. [p. 807, col. 2.] ` 

A person who executes a pro-note as executor ap- 
pointed under a Will, is personally liable thereunder,. 
unless he expressly limits his liability to the extent 
A a assets received by him as such. [p. 807, cols. 1 

Letters Patent Appeals against the judg-- 
ment of Mr. Justice Krishnan, dated the- 
22nd February 1924, in S.A. Nos. 998, 999 
and 1000 of 1921, reported as 85 Ind. Cas. - 
457, preferred against the decrees of the 
Court of the Additional Subordinate Judge, 
Rajahmundry, in A. S. Nos. 3,4.and 5 of 
1920, (A. S. Nos. 152, 153 and 154 of 1919 
District Court, Godaveri), O. S. Nos. 805, 
781 and 780 of 1917, Temporary District 
Munsif's Court, Razole at Amalapuram. - 

Messrs. A. Kvishnaswami Iyer, B. Sat- 
yanarayana and K. N. Najagopala- Sastri, 


for the Appellants. 


Mr. P. Somasundaram, for the Respond- 
ents, - ; 
JUDGMENT. 


Venkatasubba Rao, J.—These 
three appeals have been filed against the 
judgment of Krishnan, J. Defendants Nos. 
2 and 3are the executants of the promissory 
notes in question. In some notes they 
described themselves as the guardians of 
the first defendant, in others as executorg 
under his father’s Will. The first defendant 
was and continues to be a minor. The 
second and third defendants are respectively 
the maternal uncleand the brother-in-law 
of the first defendant. The plaintiffs in 
these svits asked for a decree against the 
first defendant to the extent of the assets of 
his father's estate and aginst defendants 
Nos. 2 and 3 personally. It is not neces- 
sary to say what the decision of the Trial 
Court was but the Subordihate Judge dis- 
missed the suits against defendants Nos. 2 
and 3 and passed decrees against the first 
defendant to the extent of the assets of his 
father. The plaintiffs preferred second 
Appeals to the High Court and Krishnan, 
J., in all the three suits passed decrees. 
against defendants Nos.2 and 3. As the 
first defendant had not appealed to the High 
Court, the decree against him was not dise 
turbed, Defendants Nos. 2 and 3 have 


à 
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filed the present Letters “Patent Appeals. 


They contend that they are not liable on 
the. promissory notes. 


s Qn a negotiable instrument only the exe- 
eutantis liable. This proposition admits 
dfnd doubt. . The question that has in each 
dise'to be determined is on a fair construc- 
tion,, who is the executant of the doctiment? 
As-Ghalmers says, “It is. often difficult, to 
determine whether a given signature ‘is 
thé’ signature of the principal by thé‘ hand 

-of an agent, or the signature of the agent 

,maming a principal”. Section 22, ‘Law 
of Bills of Exchange, 8th Edition, page 91.. 

. -The law relating to negotiable instru- 
ments differs from the ordinary law of 
contracts in several respects. The liability 

"must be determined on the wording of the 

“note and in each case the question is:—Is 
ne instrument so drawn i inform as to make 
the executant liable Or the principal liable ? 
In other words, who is the real executant 
of the document? Is the executant in truth 
the principal although the agent’s signature 
appears on the bill or is the executant the 
agent although the principal is named ? 


So far as the Indian Law is concerned, 
's. 28 of the. Negotiable Instruments Act 
enacts the rule of law applicable to agents. 
T matérial- portion of the section. runs 
” #An agent who signs his name to a pro- 
Ynissory note...without indicating thereon 
that he signs as agent, or that he does not 
intend thereby to incur personal responsibi- 
lity í is liable personally on the instrument”. 


“Under this section an agent signing the 
: note prima facie is liable but he may ex- 
_¢lude his liability by indicating on the 
mote that he signs as agent or that he does 
mot intend to incur personal liability. In 
‘each ease the question is, are the words 
sufficiently unequivocal to indicate that 
4; the, agent has not made himself na 
Hable? 
--iBection.28 of the Indian Act is in :one 
Yespéct strikingly different from s. 26 of the 
iBills-of Exchange Act, 1882. The English 
Act requires that the words indicating 
that the personal liability is excluded niust 
. beadded to the signature itself. The Indian 
Act's less rigorous and from the whole. 6f 
rate ivatrument the intention may be- infer- 
` dg x 
ehe most: isih -casen on the sabe: is 
Firm of Sadasuk-Janki Das v, Kishan Per- 
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shad (1). Their Lordships of the Judicial 
Committee point out that as the document: 
passes from hand to hand it is of the utmost 
importance that the responsibility .is made 
plain and can be instantly recognised: The 
English theory of bills, as Chalmers 
observes in his introduction to the work 
already quoted, is the banking or currency 
theory and in England, bills have develop- 
ed intoa perfectly flexible paper currency. 

It follows, therefore, that as the note passes 
from hand to hand the real name of the 
person liable upon it must be disclosed. 

In the: light of this: principles. a shall 
first examine the promissory Hotein Letters 
Patent Appeal No.: 66.6£11924. The note is 
signed by the two’ guardians. Their repre- 
sentative character isnot. disclosed..in's the 
signature. In régard to!.the’ body. of the 
note,’ the following points are: mo’ doubt in 
favoür of the. appellants; . 

(1) The debt is mentioned. as having been 
originally due by the minor's father. 

(2) :It is. stated that; théir ward is.: a minor 
and that they were appointed guardians. 

But the lanhgtiage in the opening portion 
of the note is ambiguous It is, suseépti- 
ble of two meanings; literally it. means, that 
the guardians are executing thé “note ‘be: 
eause their ward is a minor. - What, may:be 
said to be the idiomatic meaning is, that thé 
guardians are éxecuting the note’ ‘on . béhalf 
of the minor. 

In the operative part- of the note,- they 
make theriselves unconditionally liable; 
They said “We shall pay, éither of us: ‘On 
demand”. Who arè referred to by this 
word ‘We’? . The words in: the, preamble 
being: doubttul and there being noiambigu: = 
ity in regard to the signature, “the | aja ie 
view to take is, that any one jyedd 
note will reasonably connect the word “we” 
with -the names appearing’ at- the Bottom or 
thé note. 

It, is, true. that the debt of the minds": 8 
father is mentioned in the body of the 
dooatient: , But,‘on this,does:it necessarily 
‘follow LHA “the exéontants ate’ 3 riot ‘personal: 
ly ‘liable,? |. Supposing. fhe. guard Hb, Haa 
been pressed for payment; of the, debt.,and 
they undertook to pay the anra per 
Sonally themselyés, can it be said that such 


"T 


"ay 50.Ind.- Cas. 216; 46 G. “663; 29 0. L. E i 
ALJ. 405; 23 M. LND. 258; 36. M. o g. 4295 
Bom: Li R 6055-1 WiP, L RAP-C.) AT GYN. i 
r 310; 23 ©. W. N. 937; 10L. W. 143; 46 1. A 
( G.). BS eda 
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single cdse of agents and principals. 
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a note as the present could not have been 
passed? In my opinion, a mere allusion to 
the pre-existing debt does not clinch the 
question. On the whole, I think that the 
wording does not clearly and unequivocal- 


“ly exclude the personal liability of the exe- 


cutants and. that Krishnan,:J:'s decision in 
regard to this note-must be upheld. 

"Before pagsing on to the next note, I 
desire:to make one observation. Unlike s. 
26 of the English Act which deals general- 
ly. with the liability of persois signing in 
any répresentative capacity, 's,: 28 of the 
Indian Act in terms applies only to a 

ut 
it seems to me that there ig no reason to 
make the å scope of the section so narrow and 
indeed their Lordships of the Judicial Com- 
mittes in the case already quoted, Firm 
of Sadasuk-Janki Das v. Kishan Pershad 
(1), first staté the principles as of general 
application and then proceed to say that the 
sections of the Negotiable Instruments Act 
contain ` nothing inconsistent with those 
génefal principles. In Ramaswami Mudaliar 
Vi Muthuswami Ayyar (2) and the unreport- 
éd Appeal No:306 of 1922 on’ the file: of the 
Hight’ ‘Qourt, the. pringiple of 5. 28 ‘is tacitly 
assutiied’t to Be’ Hoplidable to “oases of guard- 
ih: and d ward, . 


“Now I pass on: to ee note in Letters Patent 
Appeal No. 65 of 1924: This bear's a very close 
resemblance to the note which I have just 
dealt with. But there is astriking difference 
in One'particular, thatin ‘the signature pór- 
tion it is.made‘to appear that the'guardians 
drèl signing the note on behalf of the minor. 
The point is:thus:left no:lohger in‘ doubt, 
and:on'a: construction of the note, I find 
thatthe ‘guardians have clearly indicated 


. that they. did'not'intend to incur personal 


responsibility.’ In:imy .opinion, therefore, 
Krishnan, J.’s deéision in regard to this 
p is wrong, and cannot be'supported. 


Shalih next déal with the promissory notes 
in YAA ra Patent Appeal No..64 of 1924. To 
iny ad, ‘these present no difficulty. The 
appellants - dó not deseribe themsélves’ as 
gi yardians but as executors and the section 
fat applies i is 8. 29 of the Negotiable In- 
str nents ` Act, “The relevant portion of 

jat section is as follows:— 

JA, legal’ representative of a deceased 
Rer soh, who signs lis namé to a promissory 
BERR RE) liable pérsonally theese unless’ he 


` 49 ‘Tad. Oas, 481. 
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expressly limits his liability to the extent 
of the assets received by him as suc 

The language of s. 29 is widely ‘differs 
ent from that of s. 28. In thé first -place, 
under s. 28 it is sufficient to indicate that 
personal liability is excluded, Under s. 29 
there must be express words limiting the 
liability. ‘Secondly, under s. 28 .theagent’s 
liability may be altogether excluded but 
under s., 29 the exécutor’s liability can only 
be limited to the extent of the assets. >: 

These notes purport to have been execut- 
ed by the appellants in their capacity as 
executors. When s. 29 specifically deals 
with the case, it is not permissibleto- invoke 
the principle of s. 28. The appellant's 
learned Vakil has contended that his clients 
were mot in fact executors because the 
minor's father could not have made'a valid 
appointment of executors. Granting’ this 
to be so, it does notin my opinion, maké 
the slightest difference. We are ‘concerned 
not with the fact whether they are exe- 
cutors but only whether they have deserib'- 
ed themselves as executors. It is not ‘fo‘be 
expected that when the paper passes from 
hand to hand every successive holder is‘to 
satisfy himself as regards the truth of’ the 
statement in the note; and I am_ not ‘prep par: 
ed to accept the contention that the section 


‘has no application unless the executant 


happens to bein fact a legal representative: T 
am, therefore, of the opinion that Krishnan's 8 
judgment in regard ‘to this note’ is right 
and must accordingly be confirmed. | e" 

I feel that it is necessary that I must add 
one word. The lower Court has passed a 
decree against the minor and he has “not 
filed an appeal challenging its correéthess. 
We are, therefore, not concerned with the 
propriety or otherwise of the decred against 
the minor. But nevertheless 'it seems'to'me 
that although the agent is personally liable 
on the note, there is nothing to prevent ‘the 
Court from passing a decree ‘against the 
minor himself provided that the ‘plaint ib 
framed in an alternative form suing thé 
guardian on the note and the minor ‘alter 
natively on the consideration : ` &de Firm df 
Sadasuk-Janki Das v: Krishan Pershad (1) 
and Krishna Ayyar v. Krishnasamt Ayyar 
(3). This question, however, does. not here 
arise and need not be pursued further, 


I may state in conclusion that Mr. Alladi 
Krishnaswami lyer, the learned Vakil ‘for 
the appellants, desired. to raise a new point, 


(8) 23 M, 597; 8 Ind, Dec. (N a.) 819, 
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-one relating “to rule of election as laid 
down in French v. Howie (4) and Moore v. 
Flanagan (5) but that we did not permit 
him to raise this point as he did not raise it 
before Krishnan, J., and attempted to do 
so for the first time before us. 


The result is that Letters Patent Appeals 
Nos. 64 and 66 of 1924 are dismissed with 
costs and Letters Patent Appeal No. 65 of 
1924 is allowed and the suit dismissed 
with ‘costs throughout against defendants 
Nos, 2 and 3. ; 


‘Madhavan Nair, J.—These Letters 
.. Patent Appeals are directed against the 
“ decision of Krishnan, J., in three second 
appeals which arose out of suits instituted 
by the plaintiffs for the recovery of the 
money due to them on promissory notes 
executed: by defendants Nos. 2 and 3. 
The first defendant is the minor son of one 
Veeranna who died leaving debts. Though 
_ the property belonging to him is joint 
family property, Veeranna nevertheless 
executed a Will naming defendants Nos. 2 
and..3 as executors. Though the docu- 
ment is invalid so far as it purported to 
deal: with joint family property, defendants 
Nos. 2 and 3entered upon the management 


under the Will and executed the various . 


suit promissory notes to Veeranna’s credi- 
tors. The plaintiffs in these suits claimed 
` decrees against defendants Nos, 2 and 3 
personally as the makers of the promissory 
notes and against the estate of the first 
defendant. The District Munsif gave a 
decree against defendants Nos. 2 and 3 
personally and dismissed the suits against 
the minor's estate, Both the plaintiffs 
and defendants Nos. 2 and 3 preferred 
appeals to the Subordinate Judge who 
gave decrees against the estate of the 
minor dismissing the suits against de- 
fendants Nos. ‘2and 3. The minor, ie, 
the first defendant, did not- appeal to 
the High Court but the plaintiffs pre- 
ferred second appeals claiming personal 
decrees against defendants Nos. 2 and 3. 
The learned Judge, Krishnan, J., set aside 
the decrees passed by the Subordinate 
Judge with the result that the plaintiffs in 
the High Court, succeeded in obtaining 
dectees against defendants Nos. 2 and 3 
personally. 


#(4) 41996) 2 K. B. 674; 75L. J. K. B. 980; 95 LT. 
14, ; 

7173) (1920) 1 K. B. 919; 89 L. J. K. B. 417; 192 L.-T. 
39, 
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The question for determination in all 
these Letters Patent Appeals is the same, 
namely, whether defendants Nos. 2 'and 3 
are personally liable under the suit promis- 
sory notes. z 


L. P. A. No. 64 or 1924. 


Às there is some difference in the langu- 
age of the promissory notes in the various 
suits and as the argument advanced by the 
learned Vakils on both sides had reference 
to the language it will be useful to refer to 
these promissory notes at the very com- 
mencement. Exhibits A, B, E and F are the 
four promissory notes in-this Letters Patent . 
Appeal against Second Appeal No. 998 of- 
1921. Exhibit A states in its preamble 
that it is “executed by Subbanna and 
Satyanarayana (defendants Nos. 2 and 38): 


jointly as executors appointed in accordance `` 


with the registered Will of the late Chinna | 
Veeranna, his son Viswanathan being a 
i " In its body it states, “on 
demand we’ promise to pay to you or to 
your order the sum of Rs. 113-2-Oonly the 
amount borrowed to serve ‘our need, i. e., 
the amount we have agreed to pay on 
behalf of the aforesaid Chinna Veeranna... . 
This promissory note is signed by 
the two defendants without the qualifica- 
tion as ‘executors being added to their 
signatures. Exhibit B is similar to Ex. A 
except that in its body the statement “the 
amount we have agreed to pay on behalf 
of the aforesaid Chinna Veeranna” is 
absent. It simply says, “on demand’ we 
promise to pay to you orto your order the 
sum of Rs, 585-10-6 only the amount bor- 
rowed to serve our ‘need, 7.¢., the amount 
of principal and interest on the promissory 
note executed by thelate Chinna Veeranna," . 
The preamble of Exs. E and F are similar 
to those of Exs. A and B, with this differ- 
ence that in the preamble of Ex. F “his 
son Viswanatham being a minor” is absent. 
In the body of these two promissory notes, 
Exs. E and F, we find the expression 
“We both individually promise.to pay to 
you or to your order the sum of Rs............ 5 
which does not appearin Exs. A and B. 
These promissory notes run thus: “We both 
individually promise to pay to you or to 
your order the sum of Res............ on 
the promissory note executed by the late 
Chinna Veeranna.” In the signature por- _ 
tion of all these promissory notes the names 
of defendants Nos. 2 and 3 appear without ` 
any qualification. Though these promis- 
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sory notes thus present some special fea- 
tures, they agree in this respect that’ each 
of them is stated in the preamble to have 
been executed by defendants Nos. 2 and 3 
“ag executors” and signed by them without 
disclosing their répresentative capacity.’ 


Mr. Krishnaswami Iyer, the learned Vakil- 


for the appellants argues that the language 
used in these promissory notes distinctly 
shows that the appellants have not under- 


taken any personal liability to pay the - 


promissory note debts and that the learned 
Judge was wrong in applying’ s. 29 of the 
Negotiable. Instruments Act in deciding 
this case, inasmuch as itis clear that 
defendants Nos. 2 and 3 cannotin law be 
considered executors as the deceased 


Veeranna -had no power to execute a Will, 


the property being joint family property. 
Section 29 being inapplicable and the 
language of the documents - showing that 
there was no personal liability, the learned 
‘Vakil argues on the analogy of various 
decisions which he has -brought to our 
notice that in this case, the only decree 
that could he passed is one against the 
_ estate of the deceased Veeranna. 


` The important question for consideration 
is whether s. 29 of the Negotiable Instru- 
ments Act applies to this case. Section 29 


runs as follows: —“A legal representative of. 


a deceased person who signs his name to 
a promissory note, Bill of Exchange or 
. cheque is liable personally thereon, unless 
he expressly limits ‘his liability to the 
extent of the assets received by him as 
such.” The term ‘legal representative” 
includes executors or administrators. If 
this section is applicable, defendants Nos. 2 
and 3, are liable personally on these 
promissory notes, as they say in the 
preamble of thé notes that they have 
executed them “jointly as executors ap- 
pointed in accordance with the registered 
Will of the late Chinna Veeranna.” The 
argument that defendants Nos. 2 and 3 
are not, strictly speaking, executors and, 
_ therefore, s. 29 is inapplicable, cannot be 
-accepted; for we are dealing with promis- 
sory notes and itis well known that those are 
intended to pass freely from hand to hand 


. ‘and a party who takes a negotiable instru- 


ment of the class we are dealing with is-not 
expected to decide for himself whether the 
person who has executed the instrument in 
- his capacity as an executor is really an 
executor in the eye of the law or not, 
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before accepting the note. If this principle 
is not given effect to, the very object of a 
negotiable instrument would be defeated. - 
Defendants Nos, 2 and 3 having described 
themselves as- executors, persons dealing 
with them on the promissory notes wil] 
naturally treat them as executors, and the 
promissory notes will be passed on from 
hand to hand distinctly on that understand- 
ing. Itis, necessary, therefore, that s. 29° 
should be applied in a case like the present 
one; and if so, defendants Nos. 2 and 3 are 
clearly liable personally, unless they are 
able to show that they have expressly - 
limited their liability in original to the 
extent of the assets received bY them 
as such. .The: language of the .promis- 
sory notes that I have already referred 
to speaks with no uncertain voice. In none 
of them is the liability of the executants 
expressly limited in any way to the extent 
of the assets receivéd by them as such 
while in all of them there is a distinct 
promise to pay made by the executants. 
The cases cited by Mr. Krishnaswami lyer 
in this connection need not be considered 
in detail, as most of them deal with the 
question how far can‘ recourse be had to 
the estate on notes executed by an executor, ` 
or guardian of a minor, or trustee of a 
property. The decisionsin Padma Krishna 
Chettiar v. Nagamani Ammal (6), Batchu 
Ramajogayya v. Vajjula Jagannadham (7) 
and -immaluAmmaly Namagiri Ammal (8) 
and the other cases cited by him do not 
deal with the question with which we are 
here concerned. As the executants of the 
promissory notes in question have not in 
any way expressly limited their liability to 
their extent of the assets received by them, 
I must hold that s. 29 of the Negotiable 
Instruments Act applies to this case and 


‘that the decision of the learned Judge is 


right. Idismiss this Letters Patent Appeal 
with costs. £ 


L. P. A. No. 65 or 1924, © 


The language‘of the promissory notes in 
these appeals is different from the langu- 
The 
preamble speaks of these notes as pro-' 
missory notes executed “by guardians under 


(6) 30 Ind. Cas. 574; 39 M. 915; 18 M. L. T, 216. 

(7) 49 Ind, Cas. 872; 42 M 185; 25 M. L. T.23; 9 Le 
W. 229; 36 M. L. J. 29; (1919) M, W. N. 148 (F. B). , 

(8) 43 Ind. Cas. 760; 33 M. L. J. 631; 22M, L. T 
391; 6 L. W. 722; (1918) M. W, N, 110, 
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the Will of the lateVeeranna, as Viswana- 
tham happens to be a minor. 


In L. P. A. No. 66 the body of the note, 


amongst other things, contains thestatement 
that “On demand the amount ofprincipal and 
` interest accrued upto date:.....will be paid 
by either of us”. In this appeal the two 
exécutants signed the promissory note with 
their names without describing themselves 
as guardians. The language of the pro- 
missory note, Ex, A, which I have noticed 
‘above distinctly shows that the executants 
intended to incur personal liability on 
this note. Though there is no specific pro- 
‘vision in the Negotiable Instruments Act 
regarding the liability of a guardian on a 
promissory note executed by him, it seems 
to me.that the principle underlying s. 28 
regarding the liability of an agent signing 
a promissory note may well be applied to 
such a case. Section 28 of the Act deals only 
with the case of agents and principals, in 
this respect. differing from s. 26 of the 
English Act which deals generally with {the 
liability of persons signing in a representa- 
tive capacity. In two decisions of this 
Court the principle underlying s. 28 of the 
. Negotiable Instruments Act has been appli- 
edin deciding on the liability of a guardian 
executing a promissory note on behalf of the 
minor. In Ramaswami Mudaliar v. Muthu- 
swami Iyer (2) the second defendant in the, 
case was described in the body of the note 
as the guardian of the first defendant who 
was at its date a minor, and the necessity 
for borrowing was stated in it as arising 
from the first defendant’s father’s debt. 
The learned Judges state, “Weare not, how- 
ever, prepared to treat these facts alone as 
sufficient to indicate that second defendant 
signed as first defendant's guardian or did 
not intend to incur personal liability”. The 
second defendant was, therefore, held liable 
on the. promissory note. The extract from 
the judgment shows that the learned Judges 
in deciding the case have assumed that the 
principle of s. 28.of the .Negotiable Instru- 
ments Act is applicable to the case of the 
guatdian aid ward, (See also the unreport- 
ed decision in A.S. No. 306 of 1922 on the 
file of the High*Court). The decision of the 
Privy Coungil in Firm of Sadasuk-Janaki 
Das’v. Kishan Per'shad (1) supports the view 
that a general application can be given of 
the principle underlying s. 28 of the Negoti- 
able Instruments Act. Defendants Nos. 2 


and 3'in.this case have not indicated that. 


they sigtied the promissory note as agents 
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or that they did not intend to incur person- 
al liability. Onthe other hand, the langu- 
age of the promissory note, in my opinion, 
distinctly shows that they are personally 
liable. ‘The decision of the learned Judge 
is, therefore, right and this Letters Patent 
Appeal No. 66 should be dismissed with 


casts.. ; 
In L. P. A. No. 65 or 1924. 

In this appeal the language used in the 
preamble and in the body of the promis- 
sory note indicating the liability of defend- 
ants Nos. 2 and 3is like the language in the 
promissory note in Letters Patent Appeal 
No. 66, but the executants in signing 
the promissory note describe themselves 
in the signature -portion as. ‘guardians 
of minor Viswanatham”. This is a dis- 
tinctive feature of this note and in this 
respect it differs from the promissary note 
Ex. A just noticed. When we read the pro- . 
missory-note bearing this feature in mind, 
the conclusion is irresistible that the execu- 
tants have signed this note merely as guard-’ 
ians excluding thereby their personal 
liability. It, therefore, follows, that, on the 
language of this note, defendants No. 2 and 
3 are not personally liable. As the construe- | 


ets 


we have not allowed the léarnéd Vakil for 
the appellants to argue a new point which - 
he desired to raise in these appeals. ak 


V, N. V. Appeal No. 65 ‘allowed, 2 
z. K. Appeals Nos."64 and ‘66 dismissed. 
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~rAttachment, objection to, dismissal of ~Title suit— 
Fraudulent transfer— Consideration —Possession—Good 
faith--Burden of proof—-Intention to defeat creditors 
—Dransferee not party to fraud, effect of. 
- Where an objection to an attachment of certain 
“property i in execution of a decree, by a person claim- 
ing to be a transferee of the property from the judg- 
ment-debtor, is dismissed on the ground that the 
transfer was intended to defeat the creditors of the 
judgment-debtor and was fraudulent, and the un- 
successful objector brings a suit to establish his title 
to the property, the burden lies upon him of proving 
not merely the passing of adequate consideration and 
his possession. a er the property but also his own good 
faith. [p. 812, col. 2.] 
`. Where, however, consideration and possession are 
established a much lighter burden lies on the plaintiff 
with regard to the establishment of good faith. [p. 813, 
dok 1, 
‘In Lon a case, however, the all essential point is 
whether the plaintiff was a party to the fraud on the 
creditors. An intention to defeat the creditors may 
well exist on the part of the transferor, and yet the 
transfer will be valid unless the transferee was also a 
party to the fraud. [ibid] 


Appeal against a decree of the District 
Judge, Bhandara, dated the 24th July 1924, 
in Civil Appeal No. 35 of 1924. 

Messrs. M. V. Abhyankar and A. V. Wazal- 
war, for the Appellant. 

Sir B. K. Bose, for the Respondents. 


JUDGMENT.—The plaintiff-appellant 
sued the defendants- respondents for a de- 
claration that the 3annas 6 piesshare in Mouza 
Tadgaon and 10°40 acres of malik makbuza 
land. in the same village are not liable to 
attachment and sale under the decree ob- 
< tained by the defendant-respondent Kani- 

ram in Civil Suit No. 47 of 1922 against 
one Garu Patel. The plaintiff-appellant had 
unsuccessfully objected to the attachment in 
fhe execution proceedings. The plaintiff's 
case is that he bought the property in suit 
under a sale-deed, dated 2lst June 1922, 
from Karu Patel for Rs. 10 000. The defend- 
.ants pleaded that the alleged sale in favour 
of the plaintiff by Karu was a fraudulent and 
collusive one, intended to defeat the credit- 
` ors of Karu.. They also pleaded that the 
salė was without consideration and that 
there was no pressing necessity .on :Karu 
to‘dispose of his property asihe did. : ; 
--The Subordinate Judge found that Karu 
kad duly executed the sale-deed in question 
in.the plaintiff's favour. He-also found that 
out of the consideration, Rs. 3,516 in cash 
had been paid before the Sub- Registrar: and 


that the plaintiff had paid off two instal-. 


menis of the mortgage-deed , executed by 
Karu: cf., receipts | P-2 and P-3.. In fact, 
the first Court's finding so far was that con- 
sideration had been paid ia the manner 
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mentioned in the sale-deed. On the ques 
tion of possession the finding of the Sub: 
ordinate. Judge was asomewhat halting one 
At the end of para. 6 of his judgment he 
tells as follows:— 

“The plaintiff also proves from the entries 
in his account books that he spent some 
money and grainfor the cultivation of lands 
in Tadgaon, and his witnesses Nos. 3, 4, 5, 
7,8 and 9 and he himself as.P. W. No, 1 
depose that Karu’s lands have been in pos- 
session of plaintiff.” 


Thereafter in para. 7 of his judgment the 
Subordinate Judgewent on to find thatmuta- 
tion had been effected in the plaintiff's favour 


.but that his name was subsequently struck 


off by the Tahsildar when the plaintiff's 
objection in the execution proceedings fail- 
ed. On the evidence of the Revenue T Inspec- 
tor also the Subordigate Judge held that 
had it not been for the failure of the objec- 
tion, the plaintiff's name would have appear- 
ed in the khasra and mutation register. Thus 
having held that the plaintiff had proved 
that he was in possession of the property he 
purchased, the Subordinate Judge went on 
to point out that consideration and posses- 
sion were not the only tests of the genuine- 
ness ofa transaction like the present. From 
this point of view he considered the follow- 
ing circumstances suspicious:— 

(a) that there was no reason given for 
Karu’s subsequently selling the property; 

(b) that he only retained a few acres of 
bdecupancy land, a house and a kotha, as 
well asa right to occupy the sir lands on the 
expiry of the5 years’ lease he. granted to 
the plaintiff; 

(c) that the -plaintiff had not made ‘any 
enquiries as to the necessity for Karu's sell- 
ing the property, as to whether it was an- 
cestral property and the like; 

(d) that the financial embarrassments 
of Karu at the time did not justify. the sale. 
In particular the’: mortgage-deed - was. an 
‘instalment..one: while: thé! other. creditor 
Atmaram : had only some Rs. 1,500 :due :to 
‘him; 

(e) that the. sale E was carried 
through in a hurried and „hole and ‘corner 
manner; and 

(f) that Karuand: plaintif are relatives, 


On these and connected findings the Sub- 
ordinate Judge held that the sale in favour 
of the-plaintiff was a collusive and fraudy- 
‘lent transaction and sesaka dismissed 
the suit, 
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The plaintiff appealed to the Gourt of 
the District Judge, Bhandara, The District 
Judge reversed the finding of the Subordi- 
nate Judge regarding consideration and. 
held that no consideration had in reality 
passed from the plaintiff to Karu. He like- 
wise held that possession of the property 
also had not passed to the plaintiff. 

The judgment of the District Judge, how- 
ever, is one which it is exceedingly difficult 
to appreciate in its present form. In arriv- 
ing at the findings he does, as regards 
consideration and possession, he relies appa- 
rently entirely on the more general as- 
pecis of the alleged: sale transaction. 


That transaction he describes as having. 


been carried out in a romantic way; 
whatever this adjective may.-mean in this 
connection. He lays great stress on the fact 
that there was no enqyiry made about the 
debt due by Karu on the incumbrances on 
the property. He also is greatly influenc- 
ed by the fact that the sale was carried out 
hurriedly and ha seems to hold that arbi- 
trary prices were ‘put on the various 
subjects whieh passed. He also lays stress 
on the fact that the vendor and vendees 
were relations and that other relations and 


interested parties assisted in the negotiations’ 


- and the transaction, The District Judge held 


that although the amount of Rs. 3,516-12-0° 


was paid to Karu before the Sub- Registrar, 
this was a mere nominal payment intended 
to give an air of reality to the transaction. 
On these and other findings the District 
‘Judge confirmed the dismissal of the suit 
by the first Court. 

In a case like the present it is un- 
fortunate that there is no indication what- 
ever in the District Judge's judgment 
on whom he regarded the onus of proof as 
lying in the present case. This was an all 
essential matter to be primarily determin- 
ed. Admittedly, the burden of proof as 
regards consideration primarily rested on 
-the plaintiff. The first Court, however, held 
that that burden had been discharged, for it 
gave a finding that consideration had duly 
passed, A further question arises, however, 
as to on whom the burden of proof rested 
after the passing of consideration had been 
held proved by the first Court. On behalf 
_ of the appellant it has been urged that con- 


sideration having been established,'and ` 


particularly as the Subordinate Judge held 
that possession had also passed, the burden 
of proof shifted on’ to ‘the respondents of 
showing that the sale transaction was a 


VINAYAK v. KANIRAM. 


‘fraudulent and collusive one. 


(92 I. 0, 1926). 


The decision 
in Mahomed Haneef Meajee v. Mozhur Ali 
(1) is not peculiarly apposite in the present 
connection. There it was the vendor him- 
self who asserted that he had not received 
the consideration although he admitted 
receipt before the Registrar. In those cir- 
cumstances naturally a heavy onus rested on 
the plaintiff before he could hope to avoid 
the effect of his own admission. A similar | 
remark applies to the decision in Sham 
Chand Pal v. Protap Chard Pal (2) and. 


that in Ali Khan Bahadur v. Indar Parshad 


(3). 


Had the present suit been between 


‘Karu and plaintiff, the decisions: quoted 


would have applied proprio vigore, but I 
I cannot see that-they are applicable in the 
circumstances of the present case: 

On behalf of the respondents it has been 
urged that the burden of proof throughout 
rested onthe plaintiff; firstly, because he 
was the plaintiff, and secondly, because he 
had failed in the objection proceedings : cf., 
Narayan Ganesh Ghatate v. Bhioraj (4). 180 
far agree that the burden of proof was on the 
plaintiff of proving not only consideration 
and possession but:also good faith. In the 
present case, however, there is no indication 
whatever that the District Judge had any 
regard whatever as to how the question of 
burden of proof lay, and the first point he, 


‘had to decide was whether, in view of the 


findings of the Subordinate Judge on the 
question of consideration and possession, 
the plaintiff had. sufficiently established the 
good faith of the sale transaction. In this 
connection it is pertinent to observe that 
consideration and possession having heen 
established, a much lighter burden lay on: 
the plaintiff with regard to the establish- 
ment of good faith. - i 


It seems to me, however, that the lower 
Appellate Court's finding on the question of 
consideration cannot stand in its present 
form. The all important question it had 
to consider in this connection was whether 
the consideration was adequate or not 
and whether the consideration was dis- 
posed of in the method stated in the sale- 
deed. There is, in reality, no specific find- 
ing on this point.” The Judge of the lower 
Appellate Court seems also to have assumed 


(1; 15 W. R. 280. 

(2) 1 0. W. N. 594; 25 0. 78; 24 I. A. 183, 7 Sar. P. 
C. J. 217; 13 Ind. Dee. (x. 5.) 53 (P. C.). 

(3) 23 O. 950; 23 I. A. 92; 7 Sar. P, O. J. 63; 12 Ind. 
Dec. (x. s.) 631 (P. C.). : 

(4) 2 N. L. R. 87 at p. 89, 


"ON 


192 I. 0, 1996] 


thab only one instalment of the mortgage- 
deed has been paid off by the plaintiff, 
whereas the evidence on record shows that 
two such instalments have been satisfied. 


. What the lower Appellate Court has done . 


in reality was to have regard, first of all, 
to the questions of good faith and possession 
and having decided these against the plaint- 
iff, deduced from them that consideration 
had not, in reality, passed. The case should, 
of course, have been approached from the 


` exactly opposite point of view. The burden’ 


of establishing the passing of consideration 
rested on the plaintiff, that was obviously 
the primary question to determine. The 
. lower Appellate Court should have first de- 


cided: that point and this having been done. 
-. it should have, in turn, decided the question 
of possession. If these points were found- 


in favour of the plaintiff-appellant, the onus 
of establishing good faith would still rest 
upon the latter, but would be much lighter 
one. On the other hand, if the lower Appel- 
late Court finds that consideration was not 
paid and possession did not pass, the pos- 
sibility of establishing good faith would be 
more remote. ; 

' The case has, moreover, from another 
point of view not been properly handled by 
both the lower Courts. The all essential 
point in a transaction like the present is 
whether the transferee, that is the present 
plaintiff, was a party to the fraud. In a 


transaction like that we are concerned with, _ 


an intention, to defeat the creditors may 


well exist on the part of the vendor, yet’ 


the sale will be valid unless the vendee was 
also a party to the fraud: cf., Natha v. Magan- 
chand (5) Ramasamia Pillai v. Adinarayana 
Pillai (6). The case in Nana Mansaram Shet 
v. Rautmal Tarachand Shet (7) relied on by 
the lower Appellate Court was, it need 
hardly be said, of an entirely different nature. 
There the vendor had reserved absolutely 
no property to himself. The plaintiff 
bought it without seeing or valuing it; the 
consideration consisted of time-barred debts 
or debts which were not payable at the time 
and the said consideration was grossly in- 
adequate. The said decision, therefore, was 
an entirely inapposite one for application to 
the facts of the present case, 

I would add also that one other matter 
requiring consideration at the hands of the 


(5) 27 B. 322; 5 Bom. L. R. 170. 
aa’ 20M.465; 7 M. L. J. 246; 7 Ind. Dec. (x. 8.) 


(1) 22 B. 255; 11 Ind. Dec. (x. s.) 753, 
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lower Appellate Court is whether or not the 
consideration was inadequate. There has 
seen no finding of any value on this point. 
The appeal must, therefore, go back to 
the lower Appellate Court for re-dispogal on 
the merits with advertence to the akve 
remarks. As I have already pointed cut, 
the finding arrived at with regard to the 
consideration is really based on more or less 
extraneous matters and requires much more 
specific and precise consideration. This 
point- having been adjudicated upon, the 
District Judge must then take up the point. 
of possession and good faith and in arriv- 
ing at his conclusion on the appeal as a 
whole he must remember that the bed-rock 
test of the good or bad faith of a transac- 
tion like the present is whether the vendee, 
that is the present plaintiff, was also a party 
to the fraud, even assuming that a fraudu- 
lent intention was present on the part of the 
vendor Karu. A ; 
The judgment and decree appealed 
against are reversed and the case will go 


“back to the lower Appellate Court for re- . 


disposal of Civil Appeal No. 35 of 1924 on 
the merits with advertence to the above 
remarks. There will be no certificate for 
refund of Court-fees. The costs incurred 
in this appeal will follow the event. 

ZK. Case remanded, 


LAHORE HIGH COURT. 
Civit Revision Petirion No. 502 or 1924, 
December 23, 1924, 
Present:—Sir Shadi Lal, Kr., Chief ° 
Justice. 

RAM BHAJ, MINOR, UNDER THE GUARDIAN- 
sHip oF RAM LAL—Puatatirr— 
PETITIONER 

VETSUS E 
DUNI CHAND rarovey tus HEA 
MASTER, KING GEORGE CORONA- 
TION HIGH. SCHOOL, JHANG— | 
DEFENDANT— RESPONDENT. bss, A 
Oaths Act (X of 1878), ss. 9, 10, 11—Revocation 
of offer to be bound by oath— Discretion of Court. 
There is nothing in ss. 9, 10 and ll of the Oaths 
Act which allows a party who has agreed to the ad- 
ministration of an oath by his opponent to revoke his 
offer after it has been accepted by the latter but the 
Court has discretion to allow retraction if good 
grounds are shown therefor. sid 
Thoyi Ammal v. Subbaroya Mudali, 22 M. 234; 8 
Ind. Dec. (x. s.) 167, referred to. 
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When an oath has been administered it is too late 
for the Court to pass an order allowing its retraction. 


Petition for revision of a decree of the 


Subordinate Judge, Fourth Class, exercising, 


the powers of a Judge, Small Cause Court, 
Jhang, dated the 19th July 1924. 
"Mr. Devi Dayal, for the Petitioner. 
Lala Parkash Chand, for Mr. Sagar Chand, 
for the Respondent. 
JUDGMENT.—Plaintifi’s next friend 


‘offered on the 18th July 1924, to be bound - 


by the oath of the defendant, and this 
_offer was accepted by the latter on that 
very day. It appears that no application 
allowing the plaintiff to revoke the agree- 
‘ment to be bound by the oath was present- 
ed to the Court until after the oath had 
been administered, but that an application 
‘to that effect was made to the Commis- 
“sioner before the administration of the 
oath, and the questio for determination 
is whether the plaintiff should have been 
allowed to revoke his offer to be bound by 
' the defendant's oath. 

Now, there is nothing in ss. 9, 10 and 11 
of the Indian Oaths Act which allows a 
party, who has agreed to the administration 
‘of an oath by his opponent, to revoke his 
‘offer after it has been accepted by the latter; 
but as held in Thoyi Ammal v. Subbaroya 
Mudali (1) the Court has discretion to allow 
retraction if good grounds are shown there- 
for. I am, however, unable to hold that 
any ground has been shown which would 
have justified the revocation. Indeed, as 
pointed out above, the application to the 
Court was made after the ‘oath had been 
administered, and it was, therefore, too late 
for the Court to pass an order disallowing 
the taking of the oath by the defendant. 

The statement on oath made by the de- 
fendant is conclusive, and the application 
for revision preferred by the plaintiff is 
por gly dismissed with costs. 


oe dismissed. 
Ny 9 M. 234; 8 Ind. Dec. (N. 8.) 167 


GHINTALAPATI BUTOHI SEETAYYA GARU V. GOLLAVILLI APPADU, 


(92 I. O. 1926] , 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 193 of 1922, 
March 26, 1925. 

Present:—Mr. Justice ‘Venkatasubba Rao 

and Mr, Justice Madhavan Nair. 
Sri Raja Sri CHINTALAPATI 
BUTOHI SEETAYYA GARU AND 
ANOTHER —P LAINTIFFS—APPELLANTS 
VETSUS 
GOLLAVILLI APPADU alias 
CHINNODU AND OTHERS—DEFENDANTS 
Nos. 1 To 5— RESPONDENTS. 

Madras Estates Land Act (I of 1908), $. 3 (5)— 
Land-holder—Post-settlement inam—Grant of both 
varams—Grantee, whether land-holder—Occupancy 
rights, acquisition of -Grant in inam and perpetual 
lease on favourable rent, distinction between—Waste 
lands—Inam grant, whether can be made. 

Although the grant of a post-settlement inam com- 
prises both the varams, the grantee is a land-holder 
and a ryot under him can, therefore, claim occupancy 
rights, but where the grant is of the kudivaram alone, 
the grantee ismerely aryot and his under-tenant 
cannot claim rights of occupancy. [p. 816,.col. 1.] 

The distinction between a grant in inam and a 
perpetual lease on a favourable rent is a real though a 
fine one. [p. 816, col. 2.] 

Jurugumillt Br aiana v. Chellaghali Achiraju, 70 
Ind. Cas. 615; 45 M. 716; (1922) M. W. N. 280; 31 M. 
L. T. 91; J3 M. L. J. 229; A.T. R. 1922 Mad. 373, 
relied on. 

Per Venkatasubba Rao, J.—It cannot be laid down 
tba Hi inam grant of waste land is in law impossible. 
ibid 

Appeal against an order of the Court of 
the Additional Subordinate Judge, Vizaga- 
patam, dated the llth April 1922, in A. S. 
No. 106 of 1922, (A. 8. No. 234 of 1920, Dis- 


‘trict Court, Vizagapatam), A.S. No. 104 of 


1920, Sub-Court, Vizagapatam, preferred 
against a decree of the Court of the District 


_Munsif, Chodavaram, in O.8. No. 648 of 


1916. 

Messrs. D. Appa Rao and B. Somayya, for 
the Appellants. 

Mr. T. Suryanarayana, for the Respond- 
ents. 


JUDGMENT. 

Venkatasubba Rao, J.—The ques- 
tion to be decided in this appeal is whether 
the defendants gave permanent occupancy 
rights in the land in question. 

The facts may be briefly stated. The 
Rajah of Vizanagaram granted in the year 
1810 to Chintalapati Rayappa Razu a por- 
tion of the village of Lakkavaram on what 
was described as “Harasala Cowle’ or 
permanent lease. The assessment and other 
dues payable tothe zemindar were fixed at 
Rs. 1,421-6-0 and the grant contains the 
words that “the profits are to be enjoyed 
hereditarily from son to grand-son.” It 


(93 I. o. 1936) 


may be useful to. give the rendering of the 
grant itself (Ex. 1). 

“Harasala Cowle granted by Sri Pusa- 
pati Narayanagajapathi Raju Maharaju- 
lungaru to Chintalapati Rayaparaju on 
Saturday the 5th day of the bright fort- 


night of Margasira of the Promodutha year. 


Yearly money rent for the village of Lak- 
kavaram in the Purganah .of Veddadi ex- 
cluding the existing temple, Brahmin, 
mirasi inams from the year Pramothudha :— 
Rs. 1,400 7 jamabandi or assessment. 
X è * 


Rupees one thousand four hundred and 
twenty-one. and annas six is settled and 
kadapa having been filed, Harasala Cowle is 
granted. Therefore, for this the instal- 
ments every year are :— 

as x * * * 

In default of payment on due dates the 
amounts should be paid along with interest. 
Oultivating this village extensively, the 
profits left after payment of the Sircar 
jamabandi or assessment from its produce, 
are to be enjoyed hereditarily from your 
son to grand-son. The lawsenacted by the 
company should be observed towards ayes 

and other people.” 


In 1823 there was what purported to = 
` a relinquishment in#avour of the zemindar 
and an endorsement was madeon the Cowle 
to the effect that the land was relinquished. 
Taking his stand on this relinquishment, 
the zemindar sued for possession in 1825. 
His suit was dismissed in 1827 by the Pro- 
vincial Court, Northern Division, on the 
ground that "the parties who made the re- 
linquishment had no right to the land and 
that Simhadri Razu, the adopted son, of 
Rayappa Razu was the person entitled. 


We have no information asto the sub- 
sequent history of this inam excepting 
that the family became split into three 
branches and a third share was held by a 
widow belonging to one of them, by name 
Sundaranarasayya. She granted to Sripati 
Purushottam about 6 acres of land out of 
her share. 
we have to decide what was the nature of 
the grant that was then made. Nor is it 
` known when the grant was made excepting 
that it should have been previous to 1874 
as Sundaranarasayya died inthat year. On 
her death, the zemindar of Vizanagaram 
claiming that certain sums were due from 
her, resumed her share of theinam. The 
only information that we have in regard 
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is that onthe 8thof February 1893 he exe- 
cuted Ex. B in favour of the zemindar. 
It recites that the suit plot which had 
been granted to Purushottam and had 
been for long in his enjoyment, is at his. 
request allowed to continue to remain with 
him and he agrees to pay an annual kattu- 
badi of Rs. 6 and obtain receipts from 
time to time. Wehaveto decide what is 
the nature of this grant and what light 
does it throw on the previous grant by 
Sundaranarasayya to Purushottam. 

We have evidence in the case as to how 
Purushottam was enjoying these lands sub- 
sequent to 1893. Exhibit Dis a kadapaexecut- 
ed by one Jarripotula Bhimanna in favour 
of Purushottam wherein he agrees to pay 
a kist of Rs. 3-8-0 for the land in question 
and to give up possession at the end of 
the year for which the lease was granted. 
This recites that one Dummi Appadu was 
cultivating the land during the previous 
year. Again in 1839 the same Bhimanna 
executed another kadapa, apparently for 
one year, agreeing to pay a half share of 
the produce and a further sum of Rs, 3-8-0 
half of Rs. 7 the kattubadi payable or the 
land. In 1903, the 4th defendant who con- 
tests the suit, executed Ex. C-l agreeing 
to take the land on lease for three years at 
a yearly kist of Rs. 22-¥-0 and to surrender 
the land at the end of the period. In 
1909, again, the 4th defendant executed to 
Purushottam another kadapa (Ex. CY for a 
period of three years on a yearly kist of 
Rs. 30 agreeing, as before, to give up the 
land at the end of the term. This recites 
that this very tenant was in the possession 
of theland during the year previous to the 
kadaupa. These documents show that the 
land was being actually cultivated by ten- 
ants and that Purushottam leased to such 
lessees from time to time as he pleased. 
The evidence also makes it clear that the 
4th defendant was originally admitted as 
tenant about the year 1900. On the death 
of Purushottam, his sons executed a sale- 
deed for the suit land in favour of the 
plaintiff. The suitis for recovering posses- 
sion and the 4th defendang resists it on 
the ground that he has permanent occu- 
pancy rights. . 

The plea, namely, that occupancy rights 
were expressly conferred on the defendant 
by Purushottam may be easily disposed of. 
The terms of the kadapas CU and C-l-are® 
inconsistent with any such hypothesis and 
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it is impossible to hold, in the face of his 


undertaking to surrender the land at the 


end of the term, that by contract such rights 


were granted to him. 

The next question then is, can the 4th 
defendant claim occupancy rights in virtue 
of the Estates Land Act? The defendant 
can succeed by showing either that the land 
in question is an estate within the mean- 
ing of s. 3, cl. (2), of the Act or that the 
plaintiff is a land-holder as defined in cl. (5) 
of the same section. What was granted 
to Rayappa Razu was itself less than a 
village and s. 3 (2) (e) does not apply even to 
the original grant. 
himself a minor inamdar and the portion 
granted to Purushottam . cannot possibly 
be an estate within the Act. This pro- 
position isnot disputed. The defendant, 
therefore, strongly seeks to make out that 
the plaintiff is a langl-holder. . 

Mr. Varadachari, the learned Vakil for 
the- plaintiff, contends that according to 
the true construction of Ex. E (1) it con- 
stitutes a grant only of the kudivaram 
interest. But for the purpose of the present 
appeal he does not propose to take his 
stand upon this. I have, therefore, to deal 
with the casé on the footing that Rayappa 
Razu and Sundaranarasayya are minor 
inamdars. That they will in ‘that event 
be land-holders must now be taken as 
settled. Jurugumilli Brahmayya v. Chel- 
laghali Acthiraju (1). That case is an au- 
thority for the proposition that although 
the grant of a-post-settlement inam com- 


‘ prises both the varams, the grantee is 


ee. 


a land-holder and the ryot can claim occu- 
pancy rights. Now, the short question is, 
did the grant in favour of Purushottam 
comprise both . the varams, in other 
words, was there a grant in inam to him, 
or as the plaintiff-contends, was he merely 
inducted to the land asa ryot? To put it 
in another way, what was the subject of the 
grant in favour of Purushottam ? 

(1) Was it of malvaram alone ; in which 
case he would bea land-holder ? 

(2) Was it of malvaram and kudivaram; 
in which case again he would be a land- 
holder ? ` 

(3) Was it of kudivaram alone ; in which 
event he would be merely aryot with the 
result that any under-tenant cannot claim 
rights of occupancy ? 

(1) 70 Ind.-Cas, 615; 45 M. 716; (1922)-M. W. N. 280; 
a L. T. 91; 4331 L., J, 229; A.l R, 1922 Mad, 
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Rayappa Razu was. 


= 


(92 I. O. 1926) . 


At the time ofthe grant, the land was 
waste and there were no cultivating tenants 
on it, and what was granted, therefore, could 
not be melvaram alone. This hypothesis 
is, therefore, out of the question. The ques- 
tion, therefore, narrows itself into, was the. 


‘grant of both the varams or was it only 


of kudivaram, in other words, was it the 
land that was granted or was the grantee 
introduced on the land merely as a ryot? 
The contention of Mr. Varadachariar, the 
learned Vakil for the plaintiff, is two-fold. 
On the date of the grant by Sundaranara- 
sayya the land was clearly waste. Where 
melvaram and kudivaram interests do not 
exist as two independent entities but only 
notionally (as in the case of waste land) 
it is not correct to describe the grant as 
being in the nature of inam. Such a con- 
ception is erroneous in law. The trans- 
action can amount only to admission of a 
tenant to wasteland as in the case of a - 
darkhast grant in ryotwari tracts. Dealing 
with this contention, I must say Iam un- 
able to accept the theory that an inam 
grant of waste land is in law impossible. 
Mr. Varadachari’s second contention can- 
not, however, be so easily disposed of. He 
contends, assuming that there is nothing to 
prevent the transaction from being a grant . 
in inam, this transaction must be construed ° 
as a disposition in favour of a tenant. He 
argues that the land being waste, a favour- 
able rent would be a normal feature and 


‘points to s. 26 of the Estates Land Act and 


urges that it contemplates the co-existence 
of low rent with mere kudivaram grant, 
In effect he maintains that the transaction 
is notan out and out grant butit should 
be viewed in the nature of a perpetual 
lease, there being a remission ofa part of 
the rent. The distinction between a grant 
in inam and a perpetual lease on a favour- 
able rent is indeed very fine although in 
law it is quite sound and this distinction 
is very material in the consideration of the 
present question. To understand, therefore, 
what the true nature of the transaction is, 


“a very careful scrutiny of the evidence be- 


comes necessary. 

In this connection I must point out that 
there is no suggestion that at the.time of © 
the grant by Sundaranarasiah the grantee 
was in possession ofthe land or that any 
person had any kudivaram interest in. it. 
In para 5 of.the plaint it is stated that the 
land was waste at that time and the 4th 
defendant in his evidence admits that the 


A 
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land was then waste. Marina Veeraswamy 
v. Bayinappalli Venkatarayudu (2) and 
Ganjam Manaikyamba v. Pasala Mallayya 
(3) are, therefore, inapplicable. The only 

` other positions that remain to be dealt 
with are, first, that there was a simultaneous 
grant of both varams and, secondly, that 
there was a grant of kudivaram alone. In 
the former case Brahmayya v, Achiraju (1) 
directly applies and the grantee would be 
a land-holder, 

To clear the ground, I should like before 
‘discussing the evidence to make another 
observation. Exhibit B very Glearly shows 
that there was no fresh grant by the 


eemindar but that he merely confirmed the . 


original’ grant, whatever it was, imposing 
probably a kattubadi forthe first time or 
- enhancing a previously existing kattubudi. 
With these remarks I shall examine the 
evidence. 

(1) Exhibit B is more consistent with the 
theory ofan inam grant than a lease on 
favourable terms; especially the use of the 
word “kattubadi” favours this view. 

(2) K-4 isa receipt by the semindar in 
favour of Purushottam. Heis described in 
it asinamdar and the sum of Rs: 6 payable 
by him as “darimila kattubadi”. 
`~ There are other receipts wherethe word 

“pattadar” appears but I attach importance 
to the word “inamdar” which was specially 
written in ink, whereas the word “pattadar” 
appears fin print in a common form of 
receipt. 

(3) Exhibits 1-A, 1-B, and 1-E, dated 23rd 
December 1904, 10th December 1903 and 
2nd May 1907 respectively are receipts 
granted by Purushottam to the 4th defend- 
ant. Inthe first and second of them, the 
rent is described as inam kist, in the third it 
is described as “kist in respect ofa manyam 
lands”. 

(4) Exhibit D one ofthe kadapas execut- 
ed in favour of Purushottam describes the 
land as “inam wet lands”. 

(5) The landlord's share alone is fixed at 
Rs. 43 8-0 in Ex. D, at Rs: 22-8-0 in Ex. O1 
and at Rs. 30 in Ex. C, whereas the kutta- 
badi is only Rs. 6. 

(6) A holding in perpetuity is in the 
circumstances more consistent with the 
grant being in the nature of an inam. 


(2) 57 Ind, Cas. 778; 39 M. L. J. 225; 12 Ta W. 51; 
28 M. L. T. 453, 

(3) 82 Ind. Cas. 929; 47 M. L. J. 393; 20 L. W. 387; 
(1924) M. W. N. 779; A. L R. 1924 Mad, 782; 47 M. 942: 
35 M, L. T, 70, 
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(7) Exhibit A refers to the sums payable 
in respect of land as taxes and what is 
even moreconclusive the property is des- 
eribed as post-settlement inam. 

Beyond this, there is no evidence worth 
mentioning and as we must reach a decision 
only upon this material, Iam of the opinion - 
that the grant was inthe nature ofan inam. 
The plaintiff, therefore, is a land-holder and 
1 must in this view uphold the judgment - 
of the Subordinate Judge. `’ 

The appeal, therefore, fails and is dis- 
missed with costs. 

Madhavan Nair, J.—I agree. The 
main question for consideration in this 
appeal is, what was the nature of the grant 
of the suit land by Sundara Narasayya to 
Sripati Purshottam ? Was itthe grant of a 
land ininam, or, as is contended for by Mr, 
Varadachariar, the legrned Vakil for the 
appellant, did the grantonly amount toan 
admission of-Sripati Purushottam to the 
land as a tenant, in which case the 4th 
defendant would not be an under-tenant 
under him? The decision of the question. 
must depend entirely upon a scrutiny of the 
evidence in the case. 

The original grant is not before us, but 
we have to proceed on the assumption that 
the land when it was given was merely a 
waste land, It is so described in the plaint 
and itis admitted by the 4th defendant 
in his evidence. From the nature of that 
land itself nothing definite as regards 
the character fof the grant can be infer- 
red. Itis quite possible that only a kudi- 
varam interest was granted to Sripati 


` Purshottam. Section 26 of the Madras 


Estates Land Act shows thatitis quite possi- 
ble to make a grant of such a limited 
character, and the decisions quoted to us 
also suggest that the idea of sucha grant 
isnot an unfamiliar one. But the other 
evidence in the case which I shall presently 
exmaine makes me think that the grantin 
this case was in the nature of the grant in 
inanv. This evidence consists of three classes 
of documents: (1) kadapas executed in favour 
of Sripati Purushottam, namely, Exs. D 
D-1 and ©, G-l; (2) Receipts granted by 
the Vizanagayram Hstate to Sripati Puru- 
shottam, namely, Exs. K series (3); Receipts 
granted to Sripati Purushottam tothe 4th 
defendant; and (4) Exs. A and B. 

(1) The kadapas do not afford much 
valuable evidence in the case, but Ex. D 
executed by one Bhimanna in -favour of 
Sripati Purushottam describes the land 
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“inam wet land.” Exhibit C and C-1 show 
that Sripathi Purushottam was letting out 
the land for cultivation to tenants on lease. 
Taken along with the other evidencein the 
case, an inference though a faint one that 
Sripati Purushottam was an inamdar may 
be drawn from these documents. 

(2) As regarde the receipts granted by 
the Estate we have to note that in Ex, K-4 
Sripati Purushottam is described as “inam- 

“dar.” The word is written in ink though the 
printed word’ “pattadar’, the usual word 
appearing in the printed receipts has not 
been scored out, In. Ex. K-8 the land is 
described as “inam of No. 107 individual” 
and Sripati Purushottam is described as 

““inamdar,” andthe word is writtén in ink, 
No doubt in some of the receipts he is 
described as “pattadar,” but it séems to me 
that importance is to be attached more to 
the description “inamdar” than to the word 
pattadar as the former word has, as already 
mentioned, beenspecially written in ink, 
whereas the printed word “patiadar” is the 
common word appearing in the receipts. It 
may also be noted thatthe kattubadi pay- 
ableis variously described as “dharmilla 
kattubadi” and “dkarmilla inam kattubadt. 
The words “inam kattubadi” appearing in 
Ex. K-4 are again written in ink. 

(3) Dealing with the 3rd class of docu- 
ments, Ex, l-a is a receipt given by an agent 
on behalf of Sripati Purushottam to the 4th 
defendant. It mentions that the rent is 
paidas “inam cist for the land in Lakkava- 
ram village,” In Ex. l-b also the same des- 
cription appears. In Ex. 1-0 the rent is re- 
ferred to as “kist for manyam land”. These 
receipts go to show how Sripati Purushottam 
himself thought about his right to the land, 


(4) Exhibit A is the sale-deed to the 
plaintiff. There the suit land is described 
as “dharmilla inam land.” Exhibit B is 


the agreement executed by Sripati Puru-. 


shottam in favour of the Maharajah of 
Vizanagaram, dated the 8th of February 
1893. This does not help us very much in 
finding out the nature of the grant in this 
case; but the use of the word ‘“kattubadi” 
suggests that the land may have been 
granted in inam. The oral evidence in the 
case is not of much importance. On a 
careful consideration of the above evidence, 
I have come to the conclusion that the 
grant by Sundara Narasayya to Sripati 
-Purushottam was the grant of the land in 
qnam, The plaintiff is, therefore, “a land- 
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holder” within the meaning of the Full 
Bench decision in Dramayya v. Achiraju (1). 

The decisons in Marine Veeraswamy vV. 
Boyinapplli Venkatarayudu (2) and Ganjain 
Manikyamba v. Pasala Mallayya (3) are 
inapplicable to this case as at the time 
when the land. was granted to Sripati Puru- 
shottam it is not suggested that there was 
anybody in possession of it. . 

As the plaintiff is a “land-holder” ihe, 
judgment of the learned Subordinate Judge 
isright and this appeal should be dismissed | 
with costs. 

V.N. V. 


Z. K. Appeal dismissed. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civit ArreaL No, 238 or 1925. 
December 2, 1925. 
Present:-—Mr. Findlay, Officiating, J. O. 
BARKOO AND oTHERS—PLAINTIFFS— 
APPELLANTS 
VETSUs 
ATMARAM—Derenpant—ResponDext. 

Pleadings and proof—Injunction, suit for-——Property 
alleged to belong to plaintiff—Finding as to public 
nature of property, effect of—Civil Procedure Code 
(Act V of 1909), s. 91-—Building over public street— 
Nuisance—Suit for removal—Procedure. 

Plaintiff alleging that a chabutra in an open space 
belonged exclusively to him, instituted a suit for an 
injunction restraining the defendant from interfering 
with the plaintiff's user of the chabutra. Defendant 
pleaded that the chabutra belonged to him. It was 
found that the chabutra was public property and 
belonged neither to the plaintiff uor to the defendant: 

Held, that having regard to the frame of the plaint- 
iffs suit, the suit must be dismissed on the finding that 
the oe did not belong to the plaintiff. [p.819, 
col. 1.) . 

Building over any part of a public street or space 
constitutes a nuisance. [ibid.] 

Queen-Empress v. Virappa Chetti, 20 M. 433; 1 Weir 
233; 7 Ind. Dec. (x. s.) 307, followed. 

In order to file a suit on behalf of the public for 
the removal of ‘a building over a public space, the 
preliminary steps under s. 91 of the O. P. C. must be 
taken before the suit can be maintained. [ibid] | 

Appeal against a decree of the District 
Judge, Nagpur, dated the 8th April 1925, 
in Civil Appeal No. 217 of 1924. 

Mr. M. R. Bobde, for the Appellants. 

JUDGMENT.—The facts of this case 
are sufficiently clear from the judgments of 
the two lower Courts. It is firstly urged 
that the District Judge's finding as regards 
the ota in question is contrary to the plead- 
ing of both parties. The District Judge's 
finding is that the ota belongs to the 
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- public generally, although in practice it 
has only been used by the occupants of 
the surrounding houses. The defendant's 
position was that the ota is his exclusive 
property, while the plaintiffs’ position is 
that it was the property of the occupants of 
the surrounding houses. 

I have been referred to the decision in 
Nathu Piraji v. Umedmal Cadumal (1) in 
support of the appellants’ proposition that 
the District Judge’s finding that the land 
was public land was an illegal one in the 
circumstances, As aperusal of that case will 
show the factsthereof£ were entirely different 
and the decision does not seem tome appii- 
cable, even by an analogy, to the present 
case. Here the litigating parties alleged 
thata chabutra in an open space belonged 
to each of them. On the facts the lower 
Appellate Court held that neither of them 
had established their claim thereto and that 
the ota was public property and, therefore, 
the plaintiffs were not entitled to the relief 
which they claimed. The decision in Bal- 
krishnadas v. Gobind (2) is full authority 
for the propriety of the lower Appellate 
Court's decision. < ' 

It has been urged, however, before me 
that even on the District Judge's finding 
that the ota is public property, an injunc- 
tion should have been awarded to the 
plaintiffs in view of the fact that the de- 
fendant is claiming it as his exclusive 
property and that the plaintiffs have been 

‘using it for the purposes of their trade for 
years back. The Balkrishnadas v. Govind 
(2) just quoted is, in my opinion, authority 
for holding this contention to be incorrect, 
The plaintiffs came to Courtalleging that 
the ota was their exclusive property. .Had 
they filed the suiton behalf of the public 
generally, the preliminary steps under 
s. 91 of the C. P. C. would have had to be 
taken, and I may point out that building 

| over any part of a public street or space 

constitutes a nuisance: cf, Queen-Empress v. 

Virappa Chetti (3). 

I donot think, therefore, that the. plaint- 
iffs were entitled to succeed in the present 
suit as framed and I am unable to see any 
ground for disturbing the decision of the 
lower Appellate Court. The appeal is dis- 
missed without notice to the respondent. 

Z. K. Appeal dismissed, 

(1) 1 Ind. Cas, 456; 33 B. 35; 10 Bom. L. R. 768. 

(2) 2 Ind. Cas. 241; 5 N. L. R. 67. 

(3) 20 M, 433; 1 Weir 233; 7 Ind, Dee. (x. s.) 307, 
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MADRAS HIGH COURT. | 
Orvin APPEAL No, 44 or 1922. 
January 28, 1925. 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, and Mr. Justice 
Krishnan. 
VEERASAMI PILLAI—Drrenpant No, 4— 
APPELLANT 
versus 
V.S. T. N. CHIDAMBARAM 
CHETTIAR AND ỌTHERS—PLAINTIFFS 
AND DEFENDANTS Nos. 1 ro 3— 
RESPONDENTS, 

Principal and agent—Misconduct of agent—Promis- 
sory note obtained by agent from debtor—Suit on note 
by principal, dismissal of, on ground of forgery— 
Original claim barred~-Suit for damages caused by 
agent forging note—Note void as contravening s. 26 of 
Paper Currency Act (I1 of 1910), effect of— Suit against 
agent, maintainability of. < 

An agent who was -carrying on money-lending 
business on behalf of his priggipal was charged by 
the latter with breach of trust in obtaining an inade- 
quate security from a third person in discharge of a 
pro-note that had been executed by a solvent debtor. 
The agent then produced a fresh pro-note alleged to 
have been since executed by the said debtor. A suit 
by the principal on this pro-note was dismissed on 
the ground that the note was forged. The cause of 
action on the original claim had by then become 
barred by time. In a suit by the principal against 
the agent for damages caused by his misconduct in 
forging the note and misleading the plaintiff into 
giving up the claim on the original note, it was found 
that the note was illegal and void being in contra- 
vention of s. 26 of the Paper Currency Act: 

Held, that the plaintiff had no cause of action on 
which to maintain the suit, since even if the note had 
been genuine, a suit on that document must have 
failed and it could not be said that the loss of the 
litigation was due to the action of the agent in 
forging the note, the loss, if any, being due to the 
plaintifi's own neglect in not seeing what his rights 
were under the document. [p. 821, col. 2.] 

Appeal against a decree of the Court 


“of the Second Additional Subordinate Judge, 


Madura, in Original Suit No. 73 of 1921, 
(O. S. No, 39 of 1920, Sub-Court, Dindigul, 
O. S. No. 54 of 1920, Sub-Court, Madura). 


Mr. C. V. Anantakrishna Iyer, for the 
Appellant. . - 
Mr. M. Patanjali Sastri, for the Respond= 

ents. 


JUDGMENT. 

Coutts Trotter,.C. J.—This case 
has been ina state of conffision from the 
outset and it is only at the very last mo- 
ment of it that our attention is drawn to 
a point that Iam not sure we did find 
for ourselves and which would have ren- 
dered about two-thirds of the argument 
unnecessary. I do not blame the Bar, they. 
had to pick out the facts from a tangled 
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mess of documents and oral evidence. The 
judgment of the learned Judge is so con- 
fused that it is almost impossible to dis- 
cover what he did find and what he did 
not. However in the view we take of this 
case, it is unnecessary to scrutinise the 
findings of fact ofthe learned Judge, be- 
cause, to all intents and purposes, we may 
accept them. The facts are quite simple. 
The plaintiff is a Nattukottai Chetti who 


lives somewhere in the Ramnad District 


and has a branch business conducted in 
his absence by an agent at Palni, 
most of the material time in the suit, that 
agent was the 4th defendant. A debt had 
been incurred by the Ist and 2nd defend- 
ants in the suit to his predecessor-in- 
agency and two promissory-notes had been 
given, Exs. A and A-1, dated the 12th Janu- 
ary 1912 and 29th® January 1912. Those 
promissory-notes were for Rs. 900 and 110 
respectively, After the 4th defendant had 
taken up his position asagentin succes- 
sion to the other man, a very curious trans- 
action took place, The Ist defendant on 
the 4th October 1913 executed a sale-deed 
transferring a certain piece of property 
to hissmother-in-law for an expressed con- 
sideration of Rs. 2,000; and three days later 
on the 7th October, the same piece of 
property was mortgaged by the mother-in- 
law to the plaintiff through the agent, the 
transaction being carried out on the spot 
by the agent. The consideration for the 
mortgage was expressed to be the discharg- 
ing of the debts evidenced on the pro- 
missory-notes and a fresh advance of 
Rs, 403 which, according to the evidence, 
was actually ‘made. The position appar- 
ently was that the original ‘debtor, the 
lst defendant (because the 2nd defendant 
is only a member of the family brought 
in under Hindu Law) was a well-to-do 
man and there would be no difficulty in 
getting the money. The position of the 
old woman was that, beyond this little bit 
of property which came to her from the 
Ist defendant in circumstances that are 
not beyond suspicion, she had nothing 
-lse in the wérld and apparently her hus- 
band was as impecunious as she was. Un- 
doubtedly the transaction was one which 


the principal would be very likely to look . 


at with very great suspicion; and, accord- 
gngly, when the principal, as in due course 
of time he did, visited Palni, he took his 
agent very much to task for exchanging a 
good security against a very solvent man 
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for a very risky mortgage on a piece of land 
entirely problematical in value and said to 
be of much less value than‘a reasonably 
safe margin would demand. So there we 
have the agent at this stage treated as 
guilty of a breach of duty ; and it maybe | 
that, had he then and there sued his agent 
for neglect and breach of duty, he would 
have been able to prove that the property 
was not worth as much as the debt and he 
would have got damages from the agent 
for his taking Ex. B instead of preserving 
the liability on Exs. A and A (1). But that 
cause of action is gone and hopelessly time- 
barred. 

There is another suggested cause of ac- 
tion and that is a very curiousone. When 
the 4th defendant was taken to task for 
releasing the Ist and 2nd defendants he 
said “O! that is all right. They quite 
acknowledge their liability continues and 
to show you that that is so, I will getyou 
a fresh promissory-note executed by the 
Ist defendant.” That he did and that 
promissory note figures in the case as Hx, 
H. Exhibit Hhas hada touring existence 
in various law Courts and the last pro- 
nouncement upon it was by the learned. 
Subordinate Judge in this case who pro- 
nounced it to be a forgery, the theory being 
that theagent being frightened because of 
his misdeeds in regard to Exs. A and A-L 
and B being found out sought to appease. 
his principal by forging a promissory-note 
purporting to be executed by the original 
debtor, ‘the Ist defendant. The Subordi- 
nate Judge went into the matter at enor- 
mous length buthe entirely overlooked the 
point which cropped up at the endof the 
hearing here which renders the cause of 
action in our view untenable, The cause 
of action is this; “you represented to me 
that I was in possession of a new docu- 
ment on whichI can sue you, the Ist and 
2nd defendants, without recourse at all to 
the old promissory-notes.’ And thereupen, 
he says, he brought asuiton Ex H and 
was damnified owing to being lulled into 
security by the false representation that 
Ex. H was a genuine document, forewent 
his remedy on Exs. A and A-I and let 
them be time-barred. It is obvious that, 
if he proved his case at all, he would have 
been able tosay in these proceedings on 
Ex. A and A-l. “Tt is quite true that these 
things look on the face of the transactions 
between the parties to be merged in Ex, 
B and to be gone but I am not in a position 


(92L 0. 1926] 


to show that Ex. B wasa fraud and that, 
therefore, the original liability on the pro- 
Missory-notes, Exs. A and A-1 was never in 
trdth and in fact extinguished.” We will 
assume that itis right. Speaking for my- 
self, I think it would have been right, but 
there is one trifling flaw and it is this. 
By s, 26 of the Paper Carrency Act of 1910, 
“No person in British India should draw, 
accept, make or issue any Bill of Exchange, 
hundi, promissory-note or engagement 
for the payment of money payable to bearer 
ôn demand" with certain exceptions; and 
the effect of the sectionis to make such 
instruments absolutely illegal.. Now, what 
is the position? There are decision of this 
Court which, while formally settling the 
principle that such instruments are illegal, 
nevertheless pointout that in certain cases 
the payee of the promissory-note can never- 
theless bring proceedings on the original 
consideration. Some of them say that the 
promissory note may be relied upon as 
evidentiary of the original debt and con- 
sideration. It is unnecessary to discuss 
that matter here,- because I do not think 
it’ arises in this case; but I should like to 
guard myself from being understood to say 
that I assent to that view of the law without 
further consideration and direct argument 
about it. But here what was the position ? If 
the plaintiff could have said “you by your re- 
presentations about the genuineness of this 
note prevented mefrom suing on the con- 
sideration,” then there might be a great deal 
to be said but he has not said that. The 
note is payable to a named payee or 
bearer; and the contention at one time put 
forward was that that was not the mis- 
chief that it was intended to be hit by 
the Act. But there are several decisions 
of this Court which clearly decide otherwise; 
and, indeed, speaking with respect, I do 
notses how any Court could decide other- 
wise whén it has really looked with any 
care at the Statute, what did the plaintiff 
do who we have assumed has been misled 
by the defendant’s misrepresentations about 
the note? He did not come before the 
Court and say, “this is a promissory-note 
bad on the face of it and illegal but it 
has a perfectly good consideration behind 
it and Iask you tolet me sue youon that 
debt. I putina plaint purporting to sue 
on it and Task you tolet me sueon the 
promissory-notes merely as evidence of the 
“debt.” He brought a suit entirely framed 
on these promissory-notes and nothing else 
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sud the District Munsif decided against 
him on the ground that the notes were 
vitiated by the provisions of the Act. 
During the ‘trial I suppose the District 
Munsif must have given him some inti- 
mation of what wasin his mind. At the 
trial he did not ask for an amendment of 
the plaint and he did -not apparently 
amend or was at any rate allowed to amend 
only when the case came on in appeal. The 
only conclusion is that, assuming the plaint- 
iff to have been misled by the false repre- 
sentation made to him, assuming that the 
defendant, acted witha fraudulent intent 
and knew that the represeniations he was 
making ‘were false, the chain of causation 
breaks down. It was not those representa- 
tions that brought the plaintiff's case 
ill luck but it was the fact that he took an 
instrument which the law presumes him 
to know to be bad on the face of it instead 
of his old remedy and that, having that 
instrument he stuck to it as his sheet 
anchor and did not attempt to revive the 
original consideration. I may add that he 
would have been no better off on the find- 
ing of thelearned Judge if in addition to 
suing on the promissory note, Ex. H, he had 
added an alternative claim on the- con- 
‘sideration for that note for the simple reason 
that the learied Judge in this case—and it 
looks very much as if he was right—has 
found a fact that this promissory-note, 
Ex, H, was forged. Therefore, the only 
thing on which he could possibly have 
sued was the original consideration of the 
two old promissory-notes, Exs. A and A (1), 
and it was never suggested from first to 
last of this trial that it was any representa- 
tion of the 4th defendant that prevented 
him from doing that. In my opinion this 
appeal must be allowed but, in view of the 
revelations of the 4th defendant's conduct, 
and, I may add, in view of the fact that 
the real point in the case was never taken 
until it had progressed several hours,.we 
should not allow any costs. 

Krishnan, J.—In this case the facts 
have been very clearly and fully set out 
in the judgment just delivered by the 
learned Chief Justice and .it is unneces- 
sary to state them again. 

The 4th defendant is sued by the plaint- 
iff on the ground that by giving hima 
forged note, Ex. H, he induced him to 
bring a suit on that note and as it was 
forged, he failed on thenote and incurred® 
the casts of that litigation unnecessarily 
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and further that he was misled into giving 
up his claim under Exs. A and A (l) for 
the time being till that claim became 
barred by limitation. He ‘contends before 
us, therefore, that on the finding that Ex. H 
is a forgery he is entitled to get from his 
agent, the 4th defendant, damages calculat- 
ed partly on the costs of the litigation in 
which he failed and partly on the loss he 
suffered by not being able to claim against 
the lst and 2nd defendants the amount due 
under the notes, Exs. A and A-l. The 
prinicipal difficulty in his way is that Ex. H 
_ was not a document on which he could 

have based any action at all as itis a 
document rendered illegal by s. 26 of the 
Paper Currency Act. Even ifit had heen 
a genuine document, a suiton that docu- 
ment must have failed. That being so, 
it cannot be said that the loss of that 
litigation was due ® the action of the 4th 
defendant, in forging the note. The plaint- 
iff - should have seen when he got Ex. H 
that, whether it be a genuine or a false one, 
it was nota decument on which hé could 
have maintained a suit; and, if he brought 
one, it was due to his own fault: and I do 
not see how under the circumstances he 
could turn round and say that he lost his 
litigation on account of the action of the 4th 
defendant and that he should be made 
liable for the costs. Itis contended before 
us that, even if we treat Ex. H as a docu- 
ment on which no action could have been 
brought, “still if it had-been a genuine 
document he could have asked the suit to 
be converted into one on the original 
cause of action, namely, the loans for which 
Exs A and A (1) were given and got rélief 
_ against the lst and 2nddefendants. The 

answer to it is that, if he had taken proper 
care to see what his rights were, he could 
have in the very first instance instead of 
suing on Ex. H brought the action as he 
might have then doneon the original loans 
for which Hxs.A and A (1) were taken; 
Exs. A and A (1) themselves were promis- 
sory-notes which are hit at by s. 26 of 
the Paper Currency Act and hence could 
not have been sued upon. If any loss 
occurred to.the plaintiff, it is clearly, 
therefore, due to his own neglect in not 
seeing what his rights were under the 
documents which are in question here. 
So far as any claim could be based upon 
the defendant's action in taking-Ex. Bin 
Supersession of Exs. A and A-1 anda sum 
of money advanced at the time Ex, B 
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was executed that claim ‘is now barred by 
limitation; and no suit could be maintained 
by the plaintiff on any cause of action 
based upon the misconduct of the 4th 
defendant in taking Ex. B. Itis only if 
he can sustain his present action on a 
ground based upon Ex. H that he has got 
any claim atall. AsI have already stated 
Ido not think that he is entitled to base 
any claim on Ex. H for the reasons I 
have already stated. That being so, it is 
clear that this action as against his agent, 
the 4th defendant fails. The 4th defend- 


-ant’s appeal must, therefore, be allowed 


and I agree tothe order proposed by the 

learned Chief Justice. The suit is dismiss- 

ed as dgainst the 4th defendant. : 
V. N. V. Appeal allowed, 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS Cryin APPEAL No. 31 or 1925. 

December 8, 1925. - 
Present:—Mr. Findlay, Officiating J. ©. - 
DAWLAT AND ANOTHER—APPELLANTS 

. versus 

KASHIRAO AND OTAERS—RESPON DENTS. 

Civil Procedure Code (Act V of 1908), s. 148—Aort- 
gage—Foreclosure  suit—Compromise decree—Time 
fixed for payment, whether can be extended—Power 
of Court. i 

A Court has no power to extend the time fixed in 
a compromise decree in a suit for foreclosure for 
the payment of the decretal amount. [p. $23, col. 1.] 

Appeal against a decree of the First 
Subordinate Judge, Second Olass, Nagpur, 
dated the 8rd August 1925, in QOivil Buit 
No. 58 of 1922. 

Mr. D. T. Mangalmurti, for the Appel- 
lants. > 

Messrs. M. B. Niyogi and M. B. Kinkhede, 
R. B., for the Respondents. 


JUDMGENT.—In this case a prelimi- 
nary decree for foreclosure was passed by 
the Senior Subordinate Judge, Nagpur, 
against the present two appellants and 
Pilaji, the son of the second appellant, 
Venkatrao. The respondents Nos. 6 and 7 
were joined assubsequent mortgagees. The 
case was compromised and a decree was 
passed accordingly for payment of the 
decretal amount of Rs. 8,056. 

The first five plaintiff-respondents applied 
for decree (final) on 12th December 1924, 


(921. 0. 1923) 


The second appellant Venkatrao applied 
for an extension of time on 20th Novem- 
ber 1924. In that application he stated 
that he had arranged to deposit Rs. 1,500 
for payment tothe decree-holders and on 
the ground that he had been ill throughout 
the year and that the harvest had been 
poor, he asked for an extension of six months’ 
time. Eventually, on 3rd August 1925 the 
Subordinate Judge, finding that the two 
subsequent mortgagees were willing to pay 
off the entire amount of the ‘decree within 
15 days, allowed time accordingly until the 


24tn of August 1925. The present appel-' 


lants had at this hearing offered the de- 
posit of a further sum of Rs. . 2,000, but the 
Subordinate Judge did not grant the prayer 
of the appellants. 

For my own part, I donot think this is 
a case where [ would be entitled to inter- 
fere in favour of the appellants. This was 
not a case of an ordinary foreclosure-decree 
with the normal period of six months allowed 
for payment. On the contrary, under the 


compromise a special period of a year was. 


granted and even by August 1925 the pre- 
sent appellants were only able or willing to 
pay Rs. 3,50U at the most. 

It has, indeed, beenurged on the strength 
of the decisions in Hemendra Lal Singh Deo 
v.. Fakir Chandra Datta (1) and Nripendra- 
nath Chatterjee v. Jhumak Mandar (2) thatit 
was not open tn the Court in the present case 
to grant an extension of time. The latter 
case is very much to the point and I think 
` this contention offered on behalf of the 
decr2e-holders is .undoubtedly correct: cf. 
also Komalsingh v. Jagannath Muratsingh (3) 
which deals with the question of extension 
of time for payment of the decretal amount 
and theinapplicability of s. 148 ofthe C. 
P. CO. in sucha matter. It is true that the 
decree-holders consented to 15 days’ exten- 
sion in order to permit of the subsequent 
mortgagees paying up the amount but that 
was all. . 

The appeal, therefore, fails and is dis- 
missed, as it seems impossible to show the 
present appellants any more leniency or 
latitude in the matter of extension of time 
for payment. The case will now go back 
to the Executing Court and after it reaches 
there a period ofat least 15 days should 


(1) 74 Ind. Cas. 929; 50 C.-650; 27 O. W. N. 621; 
A... R. 1923 Cal. 626. 

(2).80 Ind. Cas. 588; 3 Pat. 221; 4 P, L. T. 694; 2 
Pat. L. R. 9; A. 1. R. 1924 Pat. 263. 

(3) 49 Ind. Oas. 840; 15 N. L. R. 39, 
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be allowed, to the two subsequent mort- 
gagees-respondents to pay up the decretal 
amount in accordance with their previous 


offer. The appellants must bear the res- 
pondents’ costs in this appeal. Pleader’s 
fee Rs. 25. 

Z. K. Appeal dismissed, 


— 


MARAS HIGH COURT. 
ApPEAL AGAINST ORDER No. 330 or 1924. 
‘September 7, 1925. al 
Present:—-J ustice Sir Charles Gordon 
Spencer, Krt., and Mr. Justice 
Madhavan Nair. 
RAMASAMI GOUNDAN—DEFENDANT 
No, l-- APPELLANT 


versus 
ALAGIA SINGAPERUMAL KADAVUL 
~- AND ANOTHER— PLAINTIFF AND | 


. DEFENDANT No, 2—RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 92—Reli- 
gious endowment —Alienation of trust properties by 
trustee—Suit to recover properties— Procedure. 

The founder of a religious trust appointed himself 
as trustee thereof during his lifetime and his heirs 
after his death, and his widow, who succeeded him 
in the trusteeship after his death, alienated properties 
‘belonging to the trust. In a suit by the next rever- 
sioner to set aside the alienation and to recover the 
property: 

Held, that the suit was not maintainable and that 
the proper course was for the plaintiff, together with 
one or more interested persons, after obtaining the - 
required sanction under s. 92, O. P. O., to sue for the 
widow's removal from the trusteeship, and for appoint- 
ment of himself or s2m2 other fit person to be trustee 
in her place, and that the person who so became 


- trustee might then sue on behalf of the trust for the 


recovery of the property improperly diverted from 
trust purposes. [p. 824, col. 1.] : 

Appeal against an order of remand of 
the Court of the Additional Subordinate 
Judge, Coimbatore, in A. 8. No. 3 of 1924, 
dated the 3Uth June 1924, (A. 5. No. 214 of 
1923 of the District Court, Coimbatore), in 
O. S. No. 619 of 1922, District Munsitf's 
Court, Udamalpet. 

Mr. T. M. Krishnaswami Iyer, for the 
Appellant. i 

Mr. S. Srinivasa Tyer, for the Respondents. 

JUDGMENT. --This stit was brought 
bya male reversioner to the estate of the 
founder of a trust for the temple of Aligia 
Singaperumal Kadavul to recover property 
alienated in favour of first defendant by the 
act of the founder's wife, who is 2nd defend, 
ant. The District Munsif held that the 
plaintiff was not entitled to maintain the 
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suit and dismissed it. The Additional 
SubordinateJudge was of a contrary opinion 
and ordered the suit to go on. 

He relied on two cases, Savala Cunniah 
Chetty v. Thiruvengada Ramanujachariar 
(1) and Kadambi Srinivasacharluyv. Durlabha 
Subuddhi (2). Both of these decisions were 
given in suits instituted when the C. P. O. 
of 1882 was in force. When the amended 
Act of 1908 came into force, it contained a 
new provision incl. (2) ofs. 92 barring suits 
in respect of charitable and religious trusts 
without first obtaining the permission of 
the Advocate-General. 

We have been referred in the course of 
thearguments to two othercases, Subramania 
Aiyar v. Nagarathna Naicker(3) and Ranga- 
swami Nayudu v. Krishnaswami :Aiyar 
(4). These were cases in which a number 
of persons had a common interest in a 
temple or charitable énstitution, and a re- 
presentative suit was allowed by the Court 
to be brought on behalf of all, under s. 30 of 
the Code of 1882 (now O I, r.8). When a 
village temple is owned in common by all 
the villagers ofa certain village, this is the 
proper form of suing. In the present case 
the founder of the trust appointed himself 
as manager during his lifetime and his 
heirs after his death. His widow, who is 
second defendant, is his nearest heir, and as 


she alienated the trust property, she can-- 


not be transposed as plaintiff. The rever- 
sioner cannot claim at present to be trustee. 
The proper course is for the plaintiff, 
together with one or more interested per- 
sons, after obtaining the required sanction 
under s. 92 to sue for 2nd defendant's re- 
moval from the trusteeship, and for appoint- 
ment of himself or some other fit person to 
be trustee in her place. In such a suit the 
validity of the alienation could be decided. 

The person who becomes trustee or a 
receiver appointed in the suit may then 
sue on behalf of the idol for the recovery 
of the property improperly diverted from 
trust purposes, It is suggested that we 
might allow some time for the plaintiff to 
apply and get permission to proceed either 
under O. I, r. 8or under s..92; ©. P. C., but 
we think that this cannot be done as this 
would alter the nature of the suit. The 


1) 18 Ind. Oas. 622; 24 M. L J. 48; (1913) M. W. 
wi 68 oa Focal 


(2) 17 Ind. Cas. 589; 23 M. L. J 348, 

(3) 5Ind. Cas. 901; 20M. L.J 151: 8M. L. T, 114. 
(4) 71 Ind. Cas. 463; 17 D. W. 147; 44M. L. J. 116. 
(1923) M. W. N. 84; 32 M L. T, 133; A. L R. 1923 
Mad. 276.3 
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appeal is accordingly allowed with costs 

to be paid by lst respondent in this 

Court and the lower Appellate Court, and’ 
the decree of the District Munsif dismissing 

the suit with costs is restored; 2nd respon- 

dent to bear her own costs: 

YN. V Appeal allowed 


NAGPUR JUDICIAL COMMIS- 
b SIONER’S COURT. 
MISCELLANEOUS CrvIL APPEAL No, 6 or 1925, 
October 10, 1925. 
Present:—Mr. Hallifax. A. J. Q. 
THAKUR SINGH AND ANOTHER— 
DEFENDANTS-—A PPELLANTS 
VETSUS 
Musammat SONKUAR-—-PLAINTIER 
— RESPONDENT. 
C. P. Tenancy Act (I of 1920), Sch. II, Art. 1 


—“H olding,” whether includes part—Suit for possession 


of part of holding—Limitation. 

The word “holding” in Art. 1 of Sch II to the C. P. 
Tenancy Act, includes a part of a holding and a suit 
for possession of a part of a holding must, therefore, 
be brought within two years of the date of disposses- 
sion or exclusion from possession. [p. 825, ol. 1.) 

Appeal against a decree of the Addi- 
tional District Judge, Bilaspur, dated the 
12th January 1925, in Civil Appeal No. 176 
of 1924. 

Mr. G. R. Deo, for the Appellants. 

JUDGMENT.—The plaintiff-respond- 
ent Sonkuar Bai was the co-tenant of an 
occupancy holding with the second defend- 
ant Ramdayal Chamar, who sold the 
entire holding to the first defendant, Thakur 
Singh, on the 11th of June 1920. The latter 
took possession of it on that date, and 
Sonkuar Bai filed this suit for recovery of 
possession of her half share on the Ist of 
August 1924, joining Ramdayal as a formal 
defendant, In the first Court the suit was 
held to be barred by time under Art, 1 of 
Sch. II of the Tenancy Act. In appeal the 
learned Additional District Judge started. 
with the remark that there was no sub- 
stance in the argument, rejected in the first 
Court, that Art. 1 of Sch. II has no applica- 
tion to asuit for joint possession. 

But the learned Judge then goes on to 
say that the facts of the present case “are 
admittedly different,” for the reason that 
“it isnot from the entire holding that the 
dispossession or exclusion has taken place 
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but from only a portion of the holding and 
the question is whether Art. 1 will bar such 
a suit.” “The suit is for joint possession to 
the extent ofa half of the entire holding, 
along with Ramdayal’s transferee Thakur 
Singh, whom Sonkuar had to recognise and 
did recognise us her co-tenant. 
In the judgment of the lower Appédllate 
Court it is eventually held, after discussion 
-ofthe point that the word holding in the 


Article mentioned can only mean the whole’ 


ofa holding and cannot mean a part of 
one, and that a tenant dispossessed of a 
part only of his holding can sue for recovery 
of possession within twelve years. The de- 
cision is of course quite outside the casê, 
but I think it advisable to show that it is 
wrong. The learned Judge arrived at it 
with diffidence as it was directly contrary 
to that given by this Court in Budga v. 
Chain (1). 

I have to admit that I have difficulty in 
understanding exactly what the reasons 
given by the learned Judge mean, and to say 
also that on reading again the reasons for the 
contrary view in my judgment in Budga v. 
Chain (1) Lam still satisfied of their co- 
gency, But several additional reasons in 
support of the same view can easily be dis- 
covered. All the” reasons given by the 
learned Judge, as far as I understand them, 
‘for thinking that the holding mentioned in 
Art. 1 of the Schedule is the entire holding 
and not a part of it apply equally to the 
same word appearing in Art. 9 of the same 
Schedule. But there it undoubtedly refers 
to a holding “or any portion thereof”, as 
is clear from s. 100 of the Act. 

Again ifin this case the whole does not 
include the part, then the same must be 
said of at least sixty Articles in the Sched- 
ule of the Limitation Act. For instance, 
the litigation for a suit to set aside the sale 
of a part of a patni talug for current arrears 
of rent would not be one year under Art. 12 
(d) and that for a part ofthe price of goods 
sold and delivered, a part having been paid, 
would not be three years under Art. 52; in 
each case we would have to fall back on 
Art. 120, 


The order of the lower Appellate Court 
remanding the case for trial will be -set 
aside and a decree will issue dismissing the 
suit. The plaintiff-respondent will pay all 
the costs in all three Courts, There has 
been something worse than the usual care- 


(1) 78 Ind. Cas, 214; A. I, R. 1925 Nag. 197. 
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lessness in the matter of Pleader's fee in 
this case, and the learned Judge of each of 
the lower Courts has been guilty of saying 
that in his opinion a fair amount for the 
successful party to be paid on actount of 
the expense to which he was wrongly put 
in the matter .of employing a Pleader, is 
eight annas. The Pleader’s fee in this 
Court will be thirty rupees. 
G. R. D. Case remanded. 


OUDH CHIEF COURT: . 
Second Civit Abpea No. 214 or 1924. 
Decémber 14, 1925. 

Present :—Mr. Justice Raza. 
SUKHDEO—PLAINTIFe—ÀPPELLANT 
versus ; 

Musammat RAM DULARI—DEFENDANT 

— RESPONDENT. ; | 

Limitation Act (IX of 1908), Sch. I, Art. 144—Suit 
based on title —Adverse possession, plea of —Burden of 
proof—Trespassers, independent, whether can tack 
possession. i i 

One trespasser cannot add to his own possession the 
previous independent possession of another trespasser. 
When possession passes from one trespasser to another 
there is a constructive restoration, even if a momentary 
restoration, of the true owner to possession. [p 826, 
col. 2. : 

ee Kumar Roy v. Secretary of State for India, 
40 Ind. Cas. 337; 15 A. LJ. 398 at p. 409; 1 P. L. W, 
593; 32 M. L. J. 505; 21 O. W. N. 612; 25 O. L. J. 487; 
19 Bom. L. R. 480; (1917) M. W. N. 482; 6 L. W. 117; 
29 M. L. T. 310; 44 C. 858; 44 I. A, 104 (P. C.), refer- 
red to. 

In a suit falling within Art. 144 of Seh, 1 tothe 
Limitation Act the initial onus is on the plaintiff to 
establish his title and he is not under an obligation 
to prove his possession within 12 years of the suit, 
On the contrary when the plaintiff's title has been 
proved or is admitted, the burden ison defendax.t to 
establish that he or the person through whom he 
claims has or have been in posséssion adverse to the 
plaintiff for over 12 years before the suit. The defend- 
ant must also prove when his possession became ad- 
verse. [p. 827, col. 1.] f Í 

Janaki Nath Saha v. Baikuntha Nath Ghattack, 10 
Ind. Cas. 602; 36 C. L. J. 140; A. I. R. 1922 Cal. 176; 
27 O. W. N. 259 and Secretary of State for India v. 
Chelakani Rama Rao, 35 Ind. Cas. 902; 39 M. 617; 31 
M. L. J. 324; 20 C. W. N. J311; (1916) 2 M. W. N. 224; 
14 A, L. J. 1114; 20 M. L.-T. 435; 4L. W. 486; 18 
Bom. L. R. 1007; 25 0. L. J. 69; 431. A. 192 (P. 0.), 
referred to. 

Appeal from a decree of the Court of the 
Subordinate Judge, Unao, dated the 18th 
February 1924. 

Mr, Bisheshar Nath, for the Appellant. 

JUDGMENT.—This is a plaintifi' 
appeal from a decree of the Subordinate 
Judge of Unao, dated 18th February 1924, 
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partly affirming and partly reversing a decree 
= a Munsif of Unao, dated the 3rd August 

The dispute in this case relates to the 
property of one Ram Rakhan who died on 
the 22nd February 1910. His sister, 
Musammat Subedha, took possession of the 
property left by him. She was no heir under 
the Hindu Law and her possession was that 
of a trespasser. The nearest heirsof Ram 
Rakhan according to the proximity in degree 
were Sat Narain and his brother Ram 
Dayal. They joined with themselves their 
nephew Ajodhya Prasad in suing Musammat 
Subedha for possession of the property left 
by Ram Rakhan. They succeeded in gett- 
ing a decree for possession of the property 
on the 14th ‘December 1911. The decree 
was passed on the basis of a compromise. 
They obtained possession through Court 
on the 22nd Decembe? 191] and mutation was 
effected in their favour on the 28th March 


. 
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1912. The. plaintiff's case is that these’ 


three persons had no title to the property 
as they were born lepers. They being 
disqualified, there were 5 persons (includ- 
ing the plaintiff) in the same degree who 
were entitled to the property of Ram Rakhan 
under the Hindu Law. ‘Three of them, 
namely, Sheo Dularey (defendant No. 3), 
Gur Din (defendant No. 4)and Durga Prasad 
‘brought a suit against Ram Dayal and 
others, and got a ‘decree for 3/Sths of the 
property on the 25th February 1913 Then 
the fourth man, namely, Batt Narain (de- 
fendant No. 5) sued fora 1/5th share 
and obtained a decree on the 29th January 
1914. Thus 4/5ths of the property was ye- 
` covered by the rightful personsfrom Ram 
Dayal and others named above. The plaint- 


. iff claims the remaining 1/5th of the pro- . 


perty. Ram Dayal died having executed a 
Wijil in favour of his daughter, Musammat 
Ram Dulari, (defendant No. 6) on the 30th 
July 1918. The defendant No. 7 is the 
husband of Musammat Ram Dulari. The 
defendants Nos. 6 and 7 got possession of 
the property comprised inthe Will. The 
plaintiff broughtthe present suit on the 
A7th November 1922. 
ed by the deferidants Nos. Gand 7 alone 
and proceeded ex parte against others. The 
suit was decreed by the first Court on. the 
3rd August 1923. However, it was dismissed 
so far asa1/15th share in Ram Rakhan’s 
property is concerned, on the defendants 
Nos. Gand 7’sappeal,on the 18th February 
1924. The defendants Nos, 6 and 7 had 


The suit was contest- - 
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appealed to the extent of a 1/15th share 
and the present appeal has been filed by the 
plaintif. The respondents have taneg to 
appear in this Court. 


There is only one question for determina- 
tion in this appeal and that question is one 
of limitation. That question was decided 
in favour of the plaintiff by the first Court. 
However, it was decided against the plaint- | 
iff by thé Court of first appeal. The suit 
was of course instituted more than 12 years 
after Ram Rakhan’s death but it was insti- 
tuted within 12 years of the date on which 
the decree was obtained by Ram Dayal and 
others: against Musammat Subedha, It was 
instituted within twelve years of the date on 
which Ram Dayal and others got posses- 
sion of the property under the decree dated 
14th December 1911. The question is whe- 
ther the defendants Nos. 6 and 7 who 
derived their tille from Ram Dayal are 
entitled to tack in to the period of their 
own and Ram Dayal's possession the period 
during which Musammat Subedha remained 
in possession of the property after the 
death of Ram Rakhan. In my opinion 
they cannot do so. I have examined the 
pleadings and the compromise in the former 
suit in which the decree was passed 
against Musammat Subedha. So far as I 
see, Ram Dayal and others had got the 
decree in recognition of their rights. They 
do not derive their title or their liability 
to besued from Musammat Subedha. They 
being lepers had no right to the property 
under the Hindu Law and they derived their 
liability to be sued from that circumstance, 
Those persons and Musammat Subedha 
were independent trespassers and posses- 
sion of independent trespassers cannot be 
tacked [see the principle of decision in the 
case of Basanta Kumar Roy v. Secretary of 
State for India (1)]. As pointed out in the 
case of Janaki Nath Saha v. Baikuntha’ 
Nath Ghattace (2) one trespasser cannot 
add to his own possession the previous in- 
dependent possession of another trespasser. 
When the posssssion passes from the first 
to the second trespasser, there is a construc- 
tive restoration, even if a momentary re- 
storation, of the true title to possession. i 


(1) 40 Ind. Cas. 337; 15 A. L. J. 398 at p. 409; 1 P. 
L. W. 593; 32 M. L. J. 505; 21 C. W. N. 642; 25 O. La 
J. 487; 19 Bom. L. R. 480; (1917) M. W. N. 482; 6 D. 
W, H7; 22 M. L. T. 310; 44 C. ‘658; 41 1 A. 104 


C.X: 
2) 70 Ind. Oas. 602; 36 O. L, J. 140; A. 1. R. 1922 
Cal. 176; 27 ©. W. N. 259: 


(92 I. 0, 1926) 


The present suit is a suit falling within 
Art, 144 of the Limitation Act. Where a 
plaintiff sues on the strength of his title 
without any ,reference to prior possession 
or dispossession, in sucha case it would 
seem that on thé proper construction of 
Art. 144, the plaintiff would be entitled: to 
succeed on proof of his title, unless the de- 
fendant is able to displace it by proof 
of adverse possession by himself or his 
predecessor-in-title for the whole statutory 
period. Itis noticeable that adverse pos- 
session was not set up by the defendants 
Nos. 6 and 7. In their defence in this 
case they had contended simply that the 
plaintiff and his ancestors had nevér been 
in possession of the property and hence 
the suit was barred by time. In a suit 
falling within Art. 144 the initialonus on 
plaintiff is to establish his title and he is 
not under anobligation to prove his pos- 
session within 12 years of the suit. On 
the contrary when the plaintiff's title has 
been proved or is admitted, the burden is 
on defendant to establish that he, or per- 
sons through whom he claims, has or have 
beén in possession adverse to the plaintiff 
for over 12 years before the suit. The de- 
fendant must also prove when his posses- 
sion becameadverse. It is settled that the 
onus of establishing title to property by 
reason of possession for .a certain requisite 
period lies on the person asserting snèh 
possession. [Secretary of State for India v. 
Chelakant Rama Rao (3)] “An owner of 
property does not lose his right to property 
merely because he happens not to be in 
possession ofit for 12 years. Under s. 23 
of the Indian Limitation Act, 1908, his 
right is only extinguished at the determina- 
tion of the period limited by the Act to 
him for instituting a suit for possession of 
property ; that period cannot be determined 
- unless it has commenced to run, and the 
period will not commence to run until the 
owner is aware that some one else in pos- 
session is holding adversely to himself”. 
[See Swamirao Shriniwas Parvati v. Bhima- 
bai Padappa Dasai (4)]- In the present case, 
the suit -was instituled within 12 yems of 
the date on which Ram Dayal and others 
obtained a decree against Musammat Su- 
bedha and got possession of the property 


Ind. Cas. 902; 39 M. 617; 31M. L. J. 324; 20 
W. N. 1811; (1916) 2 M. W. N. 224; 14 A. L. J. 1114; 
` 20 M. L. T. 435; 4 L. W. 488; 18 Bom. L. R. 1007; 25 
C. L. J. 69; 43 L A. 192 (P. 0). 

74) 62 Ind. Oas. 101; 45 B, 1020; 23 Bom. L, R. 416, 
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in execution of the decree. I have already 
observed that these persons and Musammat 
Subedha were independent trespassers and 


` they could not add to their ‘possession the 


previous independent possession of another 
trespasser.* Under these circumstances I 
think the learned Munsif was perfectly 
right in deciding the question of lilnitation 
in favour of the plaintiff. $ 

Hence I allow the appeal and setting 
aside the decree of the lower Appellate 
Court restore the decree of the first Court 
und also in the lower Appellate Court. 
The appellant will get his costs from the 
respondents Nos. 1 and 2 in this Court and 
also in the lower Appellate Court. He will 
get his costs in the first Uourt as ordered 
by that Court. 

Z. K. 


G. N. Appeal allowed. 


MADRAS HIGH COURT. 
Seconp CIVIL APPEAL No. 444 oF 1493, 
October 6, 1925. 
Present:—Mr. Justice Odgers and 

Mr, Justice Viswanatha Sastri. : 
VEMULAPALLI SEETHARAMAMMA 
AND OTHERS—DEFanDaNts Nos, 1 to 5— 
APPELLANTS 
versus ~ 
MAGANTI APPIAH AND OTHERS— 
PLAINTIFFS AND DEFENDANT No. 6— 
RESPONDENTS. 

Hindu Law—Minor--De facto guardian, alienation 
by, validity of—-Necessity—- Benefit to estate—Ratifica- 
tion by minor on attaining majority, effect of. 

Under the Hindu Law, the powers of a de facto 
guardian of a minor are the same as those of a de 
jure guardian and an alienation of the minor's pro- , 
perty by a de facto guardian is-equally binding on the 
minor if it is supported by necessity or benefit to the 
estato. [p. 828, col. 2.1 

An alienation by a de facto guardian not for a 
binding purpose is not per se void but only. voidable 


“and becomes valid where it is ratified by the minor on 


attaining majority. [p. 830, col. 1.] 

Hunoomanpersaud Panday v. Babooee Munraj 
Koonweree,6 M. I. A. 393; 18 W. R. Bin; Sevestre 
253n; 2 Suth. P. C. J. 29; 1 Sar. P. C. J. 552; 19 E. R. 
147, Vembu lyer v. Srinivasa Iyengar, 17 Ind. Cas. 
609; 23 M. L. J. 638 atp. 646; 12 M. L. T.547 and 
Mohanund Mondul v. Nafur Mondul, 26 O. 820; 3.0, 
W. N. 770; 13 Ind. Dec. (N. s.) 1125, relied on. 

Nalannad v. Kanbirampare Ravuni Nair, 84 Ind. 
Cas. 973; 47 M. L. J. 686; (1924) M. W. N. 792; 20 L. 
W. 876; 35 M. L. T. 127; A.I. R. 1925 Mad. 260, not 
followed. < ot 

Per Viswanatha Sastri, J—There is nothing in the 
Hindu Law which limits the guardianship of a minor 
to the father, mother and failing them the King. A. 
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maternal uncle in Hindu society in Southern India is 
á fit and proper person to act as guardian of a minor. 
{p. 832, col. 1.] 

Second appeal against a decree of the 
Court of the Subordinate, Judge; Masuli- 
patam, in A. 8. No. 7 of 1992, (A: S. No 104 
of 1921, District Court, Kistna), preferred 
against a decree ofthe Court of the Prin- 
dipal District Munsif, Gudivada, in O, S, 
No. 151 of 1919. 

Mr. K. Subba Rao, for the Appellants. 

Mr. P. Satyanarayana Rao, for the Re- 
spondents, 


.. JUDGMENT. | : 

| Odgers, Ji—The question in this-dase 
is whether an aliénation by a dé facto 
guardian is valid under the Hindu Law: 
The person in question is the maternal 
dele of the, plaintiff and of covi#seis neither 
the natural nor the legal guardian. The 
District Munsif disntissed the suit which 
was a claim for a declaration that the 
alienation made during the minority of 
the plaintiff did not bind him. The Sub+ 
ordinate Judge: reversed this decision hold- 
ing that the alienation made by the mater- 
nal uncle was a void transaction. 
f It has been argued at length for the 

‘respondents that a de facto guardian is 
unrecognised inthe Hindu Law. It may 
be at once said that, if there is such a 
recognition, Iam satisfied that the recogni- 
tion is more or less modern and possibly 
to some extent, the recognition, if it is 
legally recognised at all has come about by 
necessity. The earliest case, as far as l 
know, is the well-known case in Hunooman- 
persaud Panday v. Babooee Munraj Koon- 
weree (1) where their Lordships of the 
Privy Council say:—“ Upon the third 
point, it is to be observed that under the 
Hindu Law, the right of a bona fide in- 
cumbrancer who bas taken froma de facto 
manager a charge on lands created honest- 
ly, for the purpose of saving the estate, or 


for the benefit of the estate, is not (provided: 


the circumstances would support the charge 
had it emanated from a de factu and de 
jure manager) affected by the want of union 
ofthe de facto, with the de jure title.” It has 
been said that this dictum is obiter as 
the Raniin the case under discussion was 
undoubtedly the natural guardian. It 
might perhaps also be said that the third 
point was not absloutely essential to the 
decision. However that may be, any dicta 


(1) 6 M.T. A. 393; 18 W. R.8In; Sevestre 253n; 2 
Suth. P, G. J. 29; 1 Sar. P. C. J, 538; 19 E. R. 147, 


VEMULAPALLI SEETHARAMAMMA Ü. MAGANTI APPIAH. 


(92 I, O, 1926] 
that mdy fall from the Privy Council are 
naturally entitled to great wéight and; if 
the powers of a de facto guardian under 
the Hindu Law have been recognised in 
other decisions, it must, I think, be taken 
that ade fácto guardian is known to that 
law. Much stress has been laid for thé 
respondents on the Privy Council case in 
Imambandi v. Mutsaddi (2) where it is 
Cleatly laid down thata de facto guardian 
is unknown in the Muhammadan Law. The 
decisions of the Courts on this point o 
Muhammadan Law are fully examined and 
in their Lordships’ judgment delivered by 
Mr. Ameer Ali. A person who may be con- 
veniently called a de facto guardian: has 
no power tinder the Muhammadan Law to 
convey to another any right or interest in 
immoveable property which the transferee 
can enforce against the infant. Nothing 
can be clearer than that. But it has to be 
observed that not only there but all through 
the judgment only the question as arising 
under the Muhammadan Law is dealt with, 
On the other hand, in Gour'’s Hindu Code, 
s. 906, itis asserted that the powers of a 
natural and de jure guardian are the same 
as those of alegal guardian. Any act done 
by the de facto guardian would be equally 
binding on the minor if it is supported by 
necessity or benefit to the minor. See also 
s. 913 where the learned author expressly 
states that the Muhammadan Law is differ- 
ent, 

In Mohanund Mondul v. Nafur Mondul 
(3) a grandmother purported to sella 
minor’s estate. The Court found that she 
was a de facto guardian, and relying on 
Hunoomanpersaud Panday v. Babooee 
Munraj Koonweree (1), it held that not only 
might a de facto guardian mortgage but 
also sell, Bannerji, J., points out that there 
may be cases where the sale ofa part of 
the minor's estate might be more beneficial 
to him than a mortgage. In Adhar Chandra 
Dutt v. Kirtibash Bairage (4) it is said in 
the judgment; “It is conceded by the 
learned Doctor who appeared for the appel- 
lants that the powers of a de facto guard- 
ian are the same as those of alegal guard- 
ian.” It appears that the Court adopted 
that admission which was that of Dr. Rash ' 

(2) 47 Ind. Cas. 513; 45 O. 878; 35 M. L. J. 422; 16 
A. LL. J. 800; 24 M. L. T..330; 28 C. L. J. 409; 23 C. W. 
N.50;5P. L. W. 276; 20 Bom. L. R. 1022; (1919) M. W. 
N. 91; 9 L. W. 518; 45 I. A. 73 (P. O): . 
TO 26 0. 820; 3 O. W. N. 770; 13 Ind. Dez. (x. 8) 

95 4 
(4) 6 Ind. Cas. 638; 120, L. J. 586, 
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Behari Ghose. In Bai Amrit v. Bai Manik 
(5) which is a case of a transaction by the 
mother as guardian of her son and of her 
minor daughter-in-law, she would of course 
be the natural guardian. of the son, but 
the case is treated as if she was the manager 
de facto of the family and sales for valu- 
able consideration the proceeds of which 
were applied to meet the family necessities 
were held to be unquestionable. Nathuram 
v. Shoma Chhagan (6) was acase of the 
father’s cousin taking charge ofa minor 
and borrowing money to meet the funeral 
expenses of the deceased father. It was 
held that he had sufficient authority to 
bind the minor by a loan if it were neces- 
sary. Sadasiva Iyer, J., ia Vembu Iyer v. 
Srinivasa Iyengar (7) citing Hunooman 
Persaud Panday v. Babooee Munraj Koon- 
weree (1) says that, when the act is done 
“by the person who is not the guardian but 
who is the manager of the estate in which 
the minor is interested, the latter will 
equally he bound if under the circumstances 
the step taken was necessary, proper or 
prudent. 

On the other hand, no case has been 
cited, except possibly one which lays down 
that a de facto guardian has no power to 
deal with the property of a minor for 
necessity. On the other hand in Aruna- 
chella Reddi v, Chidambara Reddi (8) it is 
said: “Itis well settled that an alienation 
may be validly made by a de facto guard- 
ian (assuming, of course, the necessity).” 
It is true that there the guardian in ques- 
tion was a natural guardian. But, in my 
view, having regard to the authorities | 
have cited, that ‘can make no difference. 

Krishnan Chetty v. Vellaichami Thevan (9) 
which was referred to by the learned Vakil 
for the respondents, merely lays down that, 
once a guardian has been appointed by the 
Coart, the rights of the natural guardian 
are extinguished. It will be noticed at page 
41* the learned Judgessay that there is no 
proof that the first defendant's mother was 
the de facto guardian. In Gopi Ram v. Jeot 
Ram (10) the mother did not mortgage the 
property on behalf of her son and no ques- 

(5) 12B. H. ©. R.79 at p. 81. 


(6) 14 B. 562; 7 Ind. Dec. (x. s.) 839. 
2 y Tad. Cas. 609; 23 M. L. J. 638 at p. 646; 12 M. 


T. 547. . 

(8) 13 AL L. J. 223. 

(9) 12 Ind. Cas. 568; 37 M. 38; 10 M. E. T. 385; 
(1911) 2 M. W. N.461; 21 M. L. J. 1077. 

(10) 82 Ind. Cas. 646; 45 A. 478, 21 A. L. J. 439; 
A-L R. 1923 All. 514, 
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tion of necessity arose. Mata Din v. Ahmad 
Ali 711) is again, like Imambandi v. Mut- 
saddi (2) a case under the Muhammadan 
Law. The family were Mukammadans and 
were .govérned by the. Muhammadan Law 
relating to guardianship. It is pointed 
out by their Lordships that the ques- 
tion was whether, according to Muham- 
madan Law, a sale by ade facto guardian 
if made for necessity and if beneficial 
to the minor is altogether void or mere- 
ly voidable: but it was unnecessary to 
decide the question, as the appellant had 
not shown that the sale was for necessity 
or was beneficial to the minor. Reliance 
is also placed for the respondent ona re- 
mark of Sadasiva Iyer, J.,in Thayammal v. 
Kuzpanna Koundan (12) “ that nobody else 
than the father and mother of a minor 
(with probable exc@ptions in favour of 
the elder brother and the direct male and 
female ancestors of the minor) is entitled 
as a matterof naturalright to be and to 
act asa guardian of a’minor’s person, and 
property. Recourse must be had to the 
Court (representing the rights of the King 
which are parafnount to even the rights of 
the parents) where there is natural guard- 
jan alive.” I'am unable, to see how this 
helps the respondent in the present case 
as the relation in question is, therefore, a 
direct male ancestor of the minor. The 
decision was that the paternal aunt was not 
a natural guardian. A decision much re- 
lied on is Nalannad v. Kanbirampare 
Ravuni Nair (18) by a Single Judge of this 
Court wherein the case of a nambudri 
illom, the step-mother of the minors, who 
was managing the house-hold and looking 
after them, borrowed money, for necessity. 
On the assumption ‘that the parties were 
prima facie governed by Hindu Law and 
that no special custom had been set up in 
the pleadings, it was held that the step- 
mother had no legal authority. The learn- 
ed Judge said; ‘Itisnot contended....., 
that the de facto guardianship gave her 1.e,, 
the step mother any right to mortgage the 
estate.” With great deference I am unable 
to see first how the dictam applies to the 
facts of this case and secondly, if neces- 


(11) 13 Ind. Cas. 976; 34 A. 213; 16°C. W. N. 338; 11 
M. L. T, 145; (1912) M. W. N. 183; 9 A. L. J. 215: 15 
C. L. J. 270; 14 Bom. L. R. 192: 15 O. O. 49; 23 M. L. 
J.B; 39 L A 49 (P. C). i 

(12) 26 Ind, Cas. 179; 38 M. 1125; 27 M. L. J. 285. 

(13) 84 Ind. Cas. 973; 47 M. L.J. 686; (1924) M. W; 


© N, 792; 20 L, W. 876; 85 M, L. T. 127; A, IR, 1925 


Mad. 260, 
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sary, I would take leave to say that -if 
the parties were governed by. the Hindu 
Law, Ishould have thought it might have 
been well contendéd that the mortgage, if 
for necessity, could bé upheld. 

The Court below has found that,as to 
one of the sales evidenced by Ex.1V which 
is the only one question before us, there 
was necessity tothe extent of Rs. 275 out 
of a total consideration for Rs. 400. Itis 
said by the appellants that there has been 
a ratification by Ex. IJI by the minor on 
attaining his age of this alienation by his 
de facto guardian, On the other hand, it 
ig said that any alienation not for neces- 
sity is void and. not voidable and as there 
can bé no ratification of a void transaction 
it is.of no effect in this case. It is, I think, 
clear that an alienation by a de jure guard- 
jan or a natural guardian is voidable and, 
as Iam inclined to hold the powers of 
these guardians are similar, I-think a 
transaction entered into by ade facto guard- 
ian not for necessity is only voidable and, 
therefore, ratified by the minor attaining 
his age. In Chetty Colum Comara Venca- 


tachella Reddyer v. Rajah Rungasawmy . 


Streemunth Iyengar Bahadur (14) the minor 
recognised a transaction made during “his 
minority by his adoptive mother and guard- 
‘jan. This was upheld without determin- 
ing the question as to the power of a 
“Hindu widow as guardian 
charge during the minority. of the minor 
son. i . 
Further, itis said that this suit is barred 
by limitation. The.sale is dated 28th Feb- 
ruary 1907. The suit was brought on the 
first March 1919 which is admittedly the 
last day of the 12 years allowed. But it is 
said in the letter, Ex. IIT, that the trans- 
feree had had possession delivered to him 
sometime before the date of the ,sale-deed. 
The words which have been re-translated 
are “whether before the delivery of pos- 
session to you in pursuance of the sale be- 
fore now or after.” The words “before now” 
are indefinite, but they might refer to pos- 
session being given on the same day. 


There -is further some contention on the’ 


other side that tĦese persons were already 
in possession as tenants. However that may 
be, the matter.is much too indefinite for us 
to attach the slightest weight to those 
words, I, therefore, think that this point 
_ fails. This question of limitation, though 


(14) 8 M. T. A. 319; 4 W. R. P. 0.71; 1 Suth, P.O. J 
£37; 1 Bar, P, O. J, 785; 19 E, R, 552, - 
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dealt -with by the District Munsif and 
found in favour of the defendants was not 
considered by the learned Subordinate 
Judge. In my view, there is nothing in 
the point = ` f 

I think the learned Subordinate Judge 
is wrong in holding that the alienation 
made by the de facto guardian is a void’ 
transaction. In my view, the appeal must 
be allowed and the plaintiffs suit dismissed 
with costs throughout. . , 

Viswanatha Sastri, J.—Defendants 
Nos. 1 to 5 are the appellants. The suit 
was for a declaration that the alienations 
made by plaintiff's maternal uncle during ` 
his minority were not binding on him, and 
for recovery of the items alienated. 

The alienations were made under two 
sale-deeds of the dates 28th" February 
1907 (Ex. IV) and 7th October 1913, and 
the suit was instituted (it was said on the 
last day oflimitation) in 1919. The Dis- 
trict Munsif dismissed the suit, and on 
appeal the Subordinate Judge gave plain- 
tiff a decree for possession. The conten- 
tions urged in second appeal are:— 

(1) That the alienations by way of sale, 
by the natural uncle who was not the de 
jure guardian of plaintiff were void, and 

(2) that the suit was barred by limitation 
with respect to the items covered by Ex. 
IV, as defendants were placed in posses- 
sion prior to the date of Ex. IV. 

The second appeal first came on for hear- 
ing before Ramesam, J., who referred it toa 
Bench “as the matter (which forms the 
subject matter of the first-contention) was 
not concluded by authority so far as the 
Hindu Law is concerned.” 

It was argued before us that under the 
Hindu Law, the father, the mother and 
failing them the King, were the guardians 
of an infant; that no other relation was 
the guardian; that de facto guardians 
were no better than intermeddlers; and 
that alienations by de facto guardians were 
void as was laid down by the Privy Coun- 
cil in Imambandi v. Mutsaddi (2),. That 
ease related to a Muhammadan minor; their 
Lordships based their decision ‘on Muham- 
madan Law texts; and so far as I am able 
to see, I do not find reference in the judg- 


ment to any decided cases concerning Hindu . ` 


minors. Alienations by the de facto guard- 
ians of Hindu minors have come up very 
frequently before Courts, and our attention 
has not been directed to any decided case 
in which it has been held that such alien- 


[92 I. ©. 1926] 

ation was per se void, apart from any ques- 
tion asto whether it was for legal neces- 
- sity or not. It was said that this may be 
due to the fact that the point was not raised 
in those cases but, as observed by Maclean, 
C. J., in Mohammad Mondul v. Nafur Mon- 
dul (3) “the absence of judicial authority 
suggests that the point has not been regard- 
ed as open to serious argument.” 

So far as Hindu Law goes, it appears to 
me that there is nothing in it which limits 
guardianship only to the father, the mother, 
and failing them the king. Macnaghten 
in his Principles and Precedents of Hindu 
Law says “that in default ofthe father and 

‘mother an elder brother of a minor is 
competent to assume the guardianship of 
him. In default of such brother the pater- 
nal relations generally are entitled to hold 
the office of guardian, and failing such 
relations, the office devolves on the mater- 
nal kinemen, according to their degree of 
proximity, but the appointment of guar dian 
universally rests with the ruling power.’ 

(See Vol. I, pages 103, 104). And in Vol. H 
(Precedents) Case III at page 201 gives the 
opinion ofparents based on the anthority 
of the Dayabhaga Dayatatwa, Dayakrama 
Sangraha that the husband's sister's son 
is the guardian of a childless widow, who. 
isaminor. It was said that in the absence 
~- of the father and mother, “recourse must 
be had to the Court (representing the rights 
of the king which are paramount to even 
the rights of the parents where there is 
no natural guardian alive” as observed by 
Sadasiva Iyer, J., in Thayammal v. Kup- 
pamma Koundan (12). But it must be re- 
membered that the learned Judge in the 
previous sentence includes among natural 
guardians the elder brother and the direct 
male and female ancestors of the minor, 
. although according to respondents’ Vakil, 


they-would not be the natural guardians - 


under Hindu Law. Applications to Courts 
can only be made under the Guardians and 
Wards Act, and it has been held by a 


Full Bench of the Calcutta High Court in’ 


Ram Chuncer Chuckerbutty v. Brojonath 
Mozumdar (15) that this act would not affect 
or alter any provision of Hindu Law as to 


guardians who do not avail themselves of 


the act. It istrue that in that case the 
person. who acted as guardian of the minor 
was the mother; but this circumstance 
would not, in my opinion, make any differ- 


(15) 4 ©. 929; 40. L. R. 247; oo Jur, 343; F Shone 
L. R..212; 2 Ind, Dec, (x. B.) 588, 
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enze. Coming to decided cases, it was held 
in. Mohamud Mondul v. Nafur Mondui 
(3) on the authority of the Privy Council 
case in Hunooman Persand Panday v. 
Babooee Munraj Koonweree (1) that a sale 
by ade Jacto guardian (it was the grand- 
mother, in case of necessily) was valid. Aad 
in Arunachella Reddi v. Chidambara Reddi 
(8} White, C. J., and Benson, J, held that 
“i. is well-settled that an alienation may be 
validly made by a de facto guardian (assum- 
ing, of course, the necessity).” In Tirapayya 
Mallidi v. Ramaswami : <16) ìt was held that 
natnral mother was a “lawful guardian” 
for the purpose of s. 21 of the Limitation 
Act, even though there was a testamentary 
guardian named in the Will of the adoptive 
father who was unwilling to act. In Nathu- 
ram v. Shoma Chhagan (6) a debt contracted 
by the father’s cousin for necessary pur- 
poses was held to bisd the-owner. Al- 
though itis no authority in the sense of its 
being a judicial decision, I may state that 
in Adhar Chanira Dutt v. Kirtivasa Birage 
(t) such an eminert lawyer as Dr Rash 
Behary Gosh conceded that the powers of 
a de facto guardian (ofa Hindu) were the 
same as those ofa de. jure guardian. Our 
atlention was drawn to the observations of 
Sadasiva Iyer, J. in Thuyammal v. Kuppanna 
Koundan (12) wherein the learned Judge 
lolds that. “Under Hindu, Law, nobody 
else than the father and mother ofa minor 
(with probable exceptions in favour of the 
elder brother and the direct male and female 
ancestors of the minor) is entitled as a 
matter of natural right to be ard to act asa 
guardian of a minor person and properties.” 
In that case the alie.ation by the paternal 
aunt ‘was found to be “for no necessity” and 
the second appeal could have been decided 
only on this finding without considering 
the question under Hindu Law. I may 
also state that the “probable exceptions” 


which the learned Judge recognises, sup- « 


ports the view that guardianship under the 
Hindu Law is not confined only to the father, 
mother, and the king, as contended for 
by respondent’s Vakil. The learned Judge 
relies on the decisions of the Calcutta 
High Court Kristo Kissor Neoghy v. Kader- 
moye Dossee (17) and Bhikno Koer v. Chamela 
Koer (18) ia support of his view. They were 
both cases in which the Court was moved 


(16) 19 Ind, Cas, 362; 24 M. L. J. 426; (1913) M. W. 


(17) 2 ©. L. R. 583. 
(18) 2 ©. W. N. 191. 


N. 3 
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to appoint a guardian, and there was no 
question as to the binding nature of an 
alienation made by defacto guardian, It 
may here be stated that the case in Moha- 
nand Mondul v. Nafar Mondul (3) is 
referred to with approval by Sadasiva Iyer, 
J., Vembu Iyer v. Srinivasa Iyengar (7). 
Reference was made to a casein Nalannad 
v. Panbirampare Ravuni Nair (13) where 
a Single Judge of the Court held that a 
de facto guardian of a Hindu Nambudri 
minor a (step-mother) was no better than 
an intermeddler, andhad no right to re- 
present a-minor. lt does not appear that 
any of the cases referred to here were 
brought to the notice of the learned Judge. 
Decisions under the Muhammadan Law 
have no bearing on the present question; 
and I am clearly of opinion that the right 
of ade facto guardian to deal with the pro- 
perty of a Hindu minor has been recognised 
by our Courts ever since the decision cf 
the Privy Council in Hunoomanpersand 
Panday v. Babooee Munraj Koonweree (1) 
provided the alienation was for necessity. 

I may here state that in the present case 
the de facto guardian was the maternal 
uncle who took charge of the minor afier 
his mother’s death; and the evidence of D, 
W. No. 1 is to the effect that the parternal 
aunt with whom the minor was for a time 
wasnot ina position to mdintain herself, 
So far as Hindu society in South India goes 
the maternal uncle is treat&d as the closest 
relation of a person next to his father and 
mother; and at all ceremonies at which 
presents are given, it is his that is first 
handed over, 

Appellants Vakil next contended that 
the alienations now sought to be set aside 
were ratified by plaintiff; and that they 
were, therefore, valid: apart from any ques- 
tion of maternal uncle being only the de 
facto guardian. Exhibits II and ILL are two 
letters passed on by plaintiff to the vendees 
on 9th November 1918, wherein he approved 
of the sale-deeds ofthe dates 7tl October 
1913 and 1st March 1907. That such a rati- 
fication would make the alienation binding 
will be clearfromthe decisionin Chetty Colum 
Comara Vencatachella Reddyer v. Rajah 
ry a Streemunth Iyengar Bahadoor 
14). 

It was also urged before us that so far 
as the alienation under Ex. IV went, the 
-Suit was barred by limitation, as posges- 
sion was, as stated in it, given before its 
date (28th February 1907); that the evidence 
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was thatit was given during the previous 
cultivation season (August 1906); and that 
time ran from August 1906. The question 
under Art. 144 of the: Limitation Act would 
be, when the possession became adverse to 
the plaintiff. The District Munsif held that 
it became adverse when possession. was 
given, but the Sub-Judge did not consider 
this question. Since possession was given 
in view of a contemplated sale, it cannot 


“be said thatit became adverse to the ven- 


dor from the date it was given in case 
the sale was held not binding on the 
minor. 

The sale to the father of defendants Nos. 1 
to 3 has been found by both Courts to be 
binding to the extent of Rs. 275, and the 
sale to the 5th defendant has been held to 
be wholly binding. In my view the effect 
of the ratification evidenced by Ex. III is to 
make the sale to the father of defendants 
Nos. 1 to 3 wholly binding on plaintiff. 

I would, therefore, allow the appeal, and 
reversing the decree of the Court below, 
dismiss the suit with costs throughout. - 

V. N. V. Appeal allowed. 
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Szconp Civit APPEAL No. 240 or 1925, 
November 25, 1925. 
Present;—Mr, Justice Stuart, Chief Judge, 
and Mr. Justice Hasan. 
BAJRANG BALI AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 
Musammat MAHRAJIA—PLAINTIFF 

. — RESPONDENT. 

Adverse possession—Mortgagor and morigayee—Ac- 
quiescence, 

As between the mortgagor and the mortgagee 
neither exclusive possession by the mortgagee for any 
length of time short of the statutory period of sixty 
years, nor any acquiescence by the mortgagor not 
amounting toa release of the equity of redemption, 
will be a bar or defence to a suit for redemption if the 
pe are otherwise entitled to redeem. [p. 833, col. 


“Khiarajmal v. Daim, 32 O. 296; 90. W. N. 201; 2 A. 
L. J. 11; Bom. L. R. 1; 1 O. L. J. 584; 321. A. 23:8 
Sar. P. ©. J. 734 (P. ©), followed. 


Appeal from a decree of the Subordinate 
Judge, Fyzabad, in Remand Appeal No. 78 
of 1933, dated the 8rd March 1925, uphold- 
ing that of the Munsif, Sultanpur, in Regu- 
lar Civil Suit No. 45 of 1923, dated the 10th 
of April 1923. | 
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Mr. A. P. Sen, for the Respondent. 


JUDGMENT.—tThis is a defendants’ 
appeal in the suit brought-by the respond- 
ent for redemption of the mortgage of the 
i4th of April 1881 in respect of a 4-annas 


share in village Jalili, Pargana Jagdispur, ` 


in the District of Sultanpur. This mortgage 
was made by Musammat Gulaba in favour 
of one Chauharja Bakhsh. Musammat Gu- 
laba .is now represented by her daughter, 
Musammat Maharajia, the plaintiff-respond- 
ent. and the defendants-respondents are the 
representatives of the original mortgagor, 
Chauharja Bakhsh. There were several 
defences to this simple suit for redemption 
but they have all been set at rest by con- 
clusive decisions of this Court and of the 
Courts below except the defence that the 
claim for redemption was barred by the 12 
years’ adverse possession of the mortgagee 
and his representatives over the mortgaged 
property. 

The lower’ Court in disposing cf this 
défence observes that only a feeble and 
short argument was advanced in support 
of that plea. We can say the same of the 
arguments addressed to us. Our attention 
was drawn to certain proceedings which 
arose in the year -1893 on the application 
of Musammat Gulaba‘in the Courts of Reve- 
nue, dated the 17th of August 1893 by which 
she prayed for the entry of her name in 
. respect of the property in suit in the 
column of proprietors. The predecessor- 
in-interest of the defendants made a state- 
‘ment in reply to Musammat Gulaba’s prayer 
>that his father’s name had stood in the 
khewat in respect of the entire village and 
that since the death of his father the entry 
had been made in his own name. We do 
not think that these events have the effect 
of converting the mortgagee’s possession in- 
to that of hostile possession as against the 
interests of the mortgagor. The possession 
originally.and admittedly commenced under 
the contract of mortgage of the 14th of 
April 1881. “As between the mortgagor 
and the mortgagee neither exclusive pos- 
` session by the mortgagee for any length of 
time short of the statutory period of sixty 
years, nor any acquiescence by the mortga- 
gor not amounting to a release of the 
equity of redemption will be a bar or de- 
fence to a suit for redemption if the parties 
are otherwise entitled to redeem,” Khai- 


53 


SUBRAMANIA ATYAR V. KRISHNA ÌYÉR. 


833 


rajmal v. Daim (1). “We conceive no evi 
dence of release of the equity of redemption 
in the present case. 

The appeal fails and is dismissed with 
costs. 


N. H. Appeal dismissed. - 

(1) 32 C. 295; 9 C. W.N. 201; 2 A. L. J. 71; 7 Bom. 
L; Bar 1 ©. L. J. 584; 32 I. A. 23; 8 Sar. P. O. J. 734 
(P.O). 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 86 oF 1925. 
AND i 
CivIL Revision Petition No. 147 or 1925, 
September 8, 1925. - 
Present:—Justice Sir Charles Gordon 
Spencer, Kr., and Mr. Justice 
Madhavan Nair. 

S. R. SUBRAMANIA ATYAR— - 
DEFENDANT No, I— APPELLANT in A. A, O. 
No. 86 or 1925 AND PETITIONBR IN C. R. P, 

: No. 147 or 1925 

Versus 
L. A. KRISHNA IY ER—PLAINTIFF— 
—EESPONDENT IN BOTH. 

Civil Procedure Code (Act V of 1908), 8. 47,0. XXI, 
rr. 37, 64, 90- -Execution of decree—Sale without 
attachment, validity of—-Application to stay sale by 
reason of want of existing attachment, dismissal of— 
appeal, whether lies. è ; 

Per Spencer, J.—An order of an Executing Court 
dismissing an application by a judgment-debtor to 
stay an auction-sale in execution of a money-decree on 
the ground that there is no subsisting attachment on 
the property, is ofan interlocutory nature and is not 
appealable, [p. 834, col. 2.] . | 

Where the sale has taken place, the judgment- 
debtor's remedy lies in applying to the Court under 
r. 90 of O. XXT, O. P. C., to have the sale set aside. 
[p. 834, col. 1.) i 

Per Madhavan Nair, J.—An ‘attachment is a 
measure resorted Lo for- the protection of the decree- 
holder and the purchaser against intermediate aliena~ 
tion and is only a step to be taken by the Executing 
Court in bringing to sale the properties ofa judg- 
ment-debtor. lf this step is omitted, the omission 
amounts only to an irregularity and the sale can be 
set aside only if it has resulted in substantial loss. 
The absence of attachment does not affect the jurisdic- 
tion of the Executing Court to sell the property. [p. 
837, col. 1.] 

Sharoda Moyee Burmonee v. Wooma Moyee Bur- 
monec, 8 W. R. 9, Muniappa Naik v, Subramania 
Ayyar, 18 M. 437; 5 M. L. J. 60; 6 Ind. Dec. (N. s.) 
654, Velayutha Muppan v. Subramaniam Chetti, 18 
Ind. Cas. 498; 24 M. L. J. 70; 13 M. L. T. 207; (1913) M. 
W. N. 136 and Sivakolundu Pillai v. Ganapathy Iyer, 
37 Ind. Cas. 964; (1917) M. W. N. 89, followed. 


Appeal against and petition under s. 115 
of Act V of 1908 and s. 107 of the Govern- 
ment of India Act to revise an order, dated 
the 29th November 1924, of the Court of the 
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Subordinate Judge, Coimbatore, in E. A. 
No. 732 of 1921, in E. P. R. No, 35 of 1924 in 
O. S. No:117 of 1918. 

Mr. T. R. Venkatarama Sastriar (Advocate- 
General), for the Appellant. 

Mr. T. R. Ramachandra Iyer, for the Re- 
spondent. E 

; JUDGMENT. 

Spencer, J.—The respondent having 
attached the appellant's immoveable pro- 
perties before judgment, obtained a decree 
for Rs, 2,224-12-0 against him and his 
mother on 28th January 1919. Afterwards 
he applied through E. P. No. 35 of 1924 for 
sale of the properties which were attached 
before judgment. In the interval two 
petitions for executing the same decree had 
been rejected owing to the execution peti- 
tioner’s fault. The appellant filed C. M. P. 


No. 722 of 1924 on November 18th 1924; 


asking (1) that the guction-sale fixed for 
November 24th, 1924, should be stopped, (2) 
that the whole proceedings in the pending 
E. P. R. No. 35 should be vacated, and (3) 
that E. P. R. No. 35 should be dismissed, 
The .Subordinate Judge of Coimbatore 
refused these reliefs and dismissed the 
C. M. P. From that order the appellant 
has filed an appeal and a revision petition 
to the High Court on March 2nd, 1923. The 
sale took place on February 9th, 1925, and 
awaits the lower Court's order of confirma- 
tion under O. XXI, r. 92,0. P. C. The ap- 
pellant’s Vakil contends that the attachment 
of the property ceased by virtue of O. XX1, 
r. 57, upon the dismissal for default of the 
prior execution petitions, the attachment 
before judgment being good only until the 
first execution petition after the passing of 
the decree was dismissed [Vide Meyappa 
Chettiar v. Chidambaram Chettiar (1)], and 
that the sale of the propérty without a 
previous subsisting attachment was illegal. 


In my opinion there is a short answer. 


to this appeal and the accompanying revi- 
sion petition. The sale having already 
taken place the judgment-debtor’s remedy 
lies in applying under r. 90, of O. XXI to 

’ have it set aside, and from the order to be 
passed by the Executing Court he will have 
a right of appeal to this Court 
O. XLT, r. 1 (3), C. P. C. 

It is too late to stop the sale after it has 
taken place and at the same time it would 
be premature on the part of this Court to 

(1) 79 Ind. Cas. 144; 46 M. L. J.415; 34 M. 


L. T. 
* 118; 1924) M. W. N 392; A. L R. 1924 Mad 494; 47 
M43 
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set aside the sale, the power to do so being 
vested in the first instance in the Executing 
Court. The appellant did not obtain an- 
order from the High Court to stay the sale 
before it was concluded. We should not 
make a declaration or pronouncement 
of opinion as to the validity of a sale 
while proceedings for confirming or 
setting it aside are pending in the Court 


below, and there is no room for our inter- 


fering otherwise with the course of the 
execution petition which will be finally dis- 
posed of only when final orders are passed 
under r. 92 and when it is known to what 
extent the decree has’ been satisfied. The 
fact that there is no right of appeal provid- 
ed in the ©. P. C. against orders under 
O. XXI, rr. 64 and 66 for sale of property 
indicates that such orders are of an inter- 
locutory nature. The appealability of an 
order for sale was raised in Namuna Bibi 
v. Roshun Meah (2) but not argued with as- 
surance tide page 486*. The learned Judges 
considered that an appeal lay under s. 47, 
C. P. O., as it was a question between the 
parties in execution. ‘Chis Court has appli- 
ed s. 47 to applications to set aside a sale 
that has been illegally held, apart from 
irregularities in publishing or conducting ` 
it [vide Anantharama Iyer v. Vettath Kutti- 
malu Kovilamma (3), and Mathiah Chettiar 
v. Bawa ‘Sahib (4).; But the petition of 
November 18th, out of which this appeal 
and revision petition have arisen, was not a 
petition to set aside a sale, as no sale had 
been held when it was’ presented. The 
order of the Subordinate Judge dismissing 
it was *passed before any sale was held and 
thus it cannot be treated as an order upon 
an application under s. 47 to set aside an 
illegal sale. The grounds upon which the 
judgment-debtor tried to stop the sale were 
that the previous execution ‘petitions were 
dismissed and that their dismissal put an 
He did not then 
raise the contention which he has raised 
here, viz., that the attachment before judg- 
ment only enures for the first. execution 


- application after decree. If the judgment 


debtor had put forward this objection before 
the sale took place, the decree-holder might: 
have overcome the difficulty by applying for 
afresh attachment of the lands. . After the 


- (2) 9 Ind. Cas. 558; 380.482; 150. W. N. 428; 13 
C. L. J. 621. 


(3) 34 Ind. Cas. 829; 30 M. L.J. 611;. 19M. L., T, 
857; 3 L. W. 504. 
(4) 26 Ind. Cas. 46; 27 M. L. J. 605; 19 L. W. 969. 
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sale had been held, it does not appear that 
he made an attempt to have the sale set 
aside by the Sub-Judge under s. 47 as 
illegal for want of a fresh attachment upon 
this ground, which has not been considered 
in the Judge's order of November 29th 
1924; and the present appeal cannot he 
treated as an appeal against an order which 
-the Sub Judge might have made, if such a 
contention had been put forward at the pro- 
per time. For these reasons, I consider 
that the only order we can make is to dis- 
miss the appeal with costs. The revision 
petition being only an alternative remedy 
to the appeal is dismissed without costs. 
Madhavan Nair, J.—This appeal 
arises ‘from an application made by the 
appellant-judgment-debtor objecting to the 
sale of certain properties in execution of 
the decree in O. 8, No. 117 of 1918, Sub- 
Court, Coimbatore, on the ground that the 
properties in question had not been attach- 
ed prior to the order for sale. The decree- 
holder, the respondent before us, had ob- 
tained a decree for money against the appel- 
lant and had attached the said properties 
‘before judgment. After the decree he filed 
two successive applications for execution 
which were returned by the Court for mak- 
ing some corrections and for the production 
of some papers.: As the directions of the 
Court were not complied with these peti- 
tions were eventually dismissed. The 
decree-holder afterwards filed E. P. No. 35 
of 1922 for the execution of his decree by 
sale of the properties and the sale was fixed 
for the 24th November 1924. When the 
appellant became aware of the said execu- 
tion petition he applied to the Sub-Vourt 
in B. A. No. 722 of 1924 praying “to stop 
the sale fixed for 24th November 1924 and 
to vacate the whole proceedings in E. P. R. 
No. 35 of 1924 and to dismiss the petition 
and to pass such other and further orders 
as may be just and necessary.” 
ordinate Judge held thal since the two 


petitions which were dismissed for non-. 


‘compliance with the Court's order could 
“not be considered as execution petitions in 
accordance with law, their rejection could 
not operate to vacate the existing attach- 
ment under O. XXI, r. 57, C. P. C.,and that, 
therefore, no re-attachment was necessary 
to bring the properties to sale. In this view 
he held that.there was no need to stop the 
sale or to dismiss the execution petition 
(E. P. R. No. 35 of 1924) and that the re- 
spondent has rightly brought the attached 
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properties to sale. The properties have 
since been sold and purchased by the decree- 
holder. 4 
It is urged by the. appellant that the 
petitions which were dismissed were execu- 
tion petitions in accordance with law, that 
since they were dismissed for the default of 
the decree-holder, the attachment of the 
properties had ceased under O. XXI, r. 57, C. 
P.C.,and that as no further attachment was 
made, the order of the Subordinate Judge 
to proceed with the sale of the properties 
should be set aside. Besides supporting the: 
order of the learned Judge on the reasons’ 
contained in it, the respondent in this Court 
has put forward an additional ground in 
further support of the order, namely, that 
even if the attachment has ceased under 
O. XXI, r. 57, C. P. C., the failure to re- 
attach the properties prior to the sale is - 
only an irregularity and not an illegality 
vitiating the sale, and that unless the Court 
is satisfied that the petitioner sustained 
substantial injury by reason of such irregu-’ 
larity the Court should not set aside the 
order. He hasalso argued that no appeal 
lies against the order passed’ by the Sub- 
ordinate Judge under s. 47 of the C. P. C. 
The questions for our consideration aris- 
ing upon the above contentions of the re-' 
spective parties are: (1) Are the petitions 
dismissd for default by the Subordinate 
Judge for non-compliance with his direc- 
tions execution petitions in accordance with 
law? (2) Does O. XXI, r. 57, C. P. C., apply to 


the facts of this case? (3) If questions Nos. 1 


and 2 are decided in favour of the appel- 
lant, is the sale of properties without an 
attachment void ab initio or is absence of 
attachment prior to sale only an irregular- 
ity? (4) Does an appeal lie against the 
‘order? 

As regards question, No. 1, I have no doubt 


the opinion ofthe Subordinate Judge is clear- 


ly wrong. The respondent’s learned Vakil 
himself has only very faintly attempted to 
support it. I have carefully examined the 
second petition dismissed for default by the 
Subordinate Judge. Iam satisfied that it 
has complied with all the requirements 
damanded by the Code and that it is an 
application in accordance with law under 
O. XXI, r. 17, ©. P. C. The paper that 
was called for but not produced for want 
of time, viz., the copy ofthe attachment 
list prepared by theamin, was not, as was 
seen subsequently absolutely necessary fog 
proceeding with the execution of the decree 
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in. this case and it was found, when 
requisition for the same paper was made 
in E. P. No. 35 of 1924 also, and on which 
sale of the properties was afterwards ordered 
that the document called for had been 
destroyed. In fact, the order for sale of the 
properties now objected to was passed in 
E. P. No. 35 in the absence of this document. 
In these circumstances Iam satisfied that 
the applications for execution were really 
in accordance with law and the Court could 
have passed orders on them to effectively 
carry out execution. . 

In the-view that the applications dismis- 
sed for default are applications in accordance 
with law, the next question for us to consider 
is whether O. XXI, r. 57, C. P. C., applies 
to the facts of this case. According to that 
rule, when any property has been attached 
in execution of a decree and the application 

. filed for execution bas been dismissed by 
reason of the decree-holder’s default, such 
dismissal will have the effect of vacating 
the attachment. In this case, as already 
mentioned, the properties had been attach- 
ed before judgment. Order XX XVIII, r. 1], 
©. P. C., states that when a decree is sub- 
sequently passed it shall not be necessary 
upon an application for execution of such 
decree to apply for re-attachment of pro- 
perty. It has been heldin Meyyappa Chettiar 
v. Chidambaram Chettiar (1) that O. XXI, r. 
57,0. P. ©., applies to cases where property 
had. been attached before judgment and 
that if an execution application filed after 
the passing -of the decree has been dis- 
missed. on account of the decree-holder's 
default, then the attachment ceases. Appli- 
cations for executions in this case having 
been dismissed by reason of the decree- 
holder's default, it follows from the authority 
of this ruling that theattachment existing 
on the properties ceased and these, when 
ordered to be sold, were not under attach- 
ment. This conclusion renders it necessary 
to decide the third question raised by the 
parties, namely, whether the sale of pro- 
perties inexecution without an attachment 
is void ab initio. 

--In Sharoda Moyee Burmonee v, Wooma 
Moyee Burmonve (9) it was held by Jackson 

J., that an attachment was not an essential 
- preliminary in an execution sale. fhe 
reason for this view is thus stated by the 
learned Judge. “ Attachment is a measure 

a resorted to by the decree-holder|forbis own 


- (6) 8 W. Ri % 
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protection and the protection of purchasers 
of the property to be sold, and it consists. 
in the case of immoveable property merely 
in aprohibition by the Court by which the. 
judgment-debtor.is restrained from alienat- 
ing the property previous to the sale. This, 
therefore, being merely a measure for the 
protection of the decree-holder and the pur- 
chasers of the property, the absence of it is 
not, it appears tome, an objection which 
the judgment-debtor iscompetent to raise.” 
In Baboo Luchmeeput v. Baboo Lekraj Roy 
(6) the same Court held that a sale without 
attachment was irregular; but, as pointed 
out in Kishory Mohun Roy v. Mahomed 
Mujajffar Hussain (7) “as that was a case 
of sale of moveable property, and the suit 
was one for damages, the.Court was not 
called upon to decide whether the sale 
should be regardedas a nullity.” Though 
the decision in Sharoda Moyee Burmonee 
v. Wooma Moyee Burmonee (5) was under 
the C. P. C.. of 1859 which did not contain a 
provision corresponding to O. XX], r. 64, of 
the present ©. P. C., yet the reasoning of the 
learned Judge has been accepted and applied 
in deciding cases both under the Act of 1882 
and under the present Code by. our, High 
Court. In Muniappa Naik. v.. Subramania 
Ayyan (8) on the ground that “the object 
of attachment is to take the property out 
of the disposition of the judgment-debtor" 
the learned Judges, Muthusami Iyer and 
Best, JJ., held that the omission to attach 
unders. 274.0f Act XIV of 1882 was only 
an irregularity.. In Ramasami Naik v, 
Ramaswamy Chetti (9) it was held for the 
same reason that the sale in execution of a 
decree is not invalid although there has 
been no attachment before sale as- required 
by the Code. These decisions and the deci- 
sions in Kishory Mohun Roy v. Mahomed 
Mujaffar Hussain (7)and Sheodhyanv. Bhola- 
nath (10) were followed by Sankaran Nair and 
Sadasiva Iyer, JJ., in Velayutha Muppanv. 
Subramanian Chetti (11) where they held that 
a sale of immoveable property in execution 
of a decree without the preliminary attach- 
ment is not null-and void. This was.a 


(6) 8 W. R. 415. 
(7) 18 C. 188; 9 Ind. 


(x. s.) 196.4 
(d) 18 AL 437;5 M. 


jec, : i 

L. 9. 60; 6 Ind. Dec. (x. s.) 
9 30 M. 255 at p. £64;-2 M. L. 1.167; 17M. L. J, 
3p 21A. 811,[A. W. N. (1869) 64; 9 Ind. Dec. (Nis. 


(J) 18 Ind.j Cas. 46t; £4,M. 1, J. 70513 M. L. T, £67; 
(193) M. W, N. 136 : 
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decision under the new Code. The latest 
reported decision of this Court is to be 
found in Sivakolundu Pillai v. Ganapathy 
Iyer (12) where the learned Judges held 
that “attachment is only a step to be 
taken by the Executing Court in bringing 
to sale she properties of a judgment-debtor. 
Ifsuch a step is omitted the sale can be 
set-aside only if it has resulted in sub- 
stantial loss” and the absence of attachment 
does not affect the jurisdiction of the Exe- 


cating Court to sell the immoveable pro- 


perty. Our High Court has thus held in 
a series of decisions both under the old 
Code and the present one that the absence 
of attachment doesnot ‘affect the jurisdic- 
tion’ of the Executing Court to sell the 
property and that the sale on that account 


is not null and void. In Sheodhyan v.. 


Bholanath (10) the learned Judges of the 
Allahabad High Court after an elaborate 
consideration of the object of attachment 
have also arrived at the same conclusion. 

As against these decisions which, if accept- 
ed, would entail the dismissal of his appeal 
the learned Advocate-General relies upon 
a recent decision of the Calcutta High 
Court in Panchanan Dasv. Kunja Behari 
(13) to the effect that a Court has no juris- 
diction to sell a property in execution which 
had not been duly attached. The learned 
Judges base their conclusion upon adecision 
in Sorabji Coovarji v Kala Raghunath (14) 
some observations of the Privy Council in 
Raja Thakur Barmha v. Jiban Ram Mar- 
wari (15) and upon the terms of O. XXI, 
r. 64, C. P. 0,” [t is to be noticed that the 
learned Judgss do not ‘in their judgment 
refer to the earlier decisions of their Court 
in Kishory Mohun Roy. v. Mahamed Muj- 
affar Hussain (7) and Hari Charan Singh 
v. Chandra Kunwar Dey (16) which held 
that asaleis not to be considered as a 
-nullity merely by reason of the absence of 
‘any attachment. 

The observations of Scott, C. J., in Sorabji 
Coovarji v. Kala Raghunath (14) that “pro- 
perty can only be brought to sale afterit has 
been duly attached and if the attachment 
came to an end upon the payment into 


(12) 37 Ind. Cas. 964; (1917) M. W. N. 89. 
(13) 42 Ind. Gas. 259. 

-` (14) 12 Ind. Cas. 911; 36 B. 156; 13 Bom. L. R 
< 1193 


193. 

- (15) 21 Ind. Cas. 936; 410. 590; 18 0. W.N. 313; 
15 M. L. T. 137; 12 A. L. J. 156; 190. L. J. 161; 26 
M. L. J. 89; 16 Bom. L. R. 156; (1914) A. W. N. IIS; 

“411. A.38 (P. C). 

(16) 34 O. 787; 11 O, W. N. 745, 
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Court on the 22nd of September -1909 the - 
property was not duly attached at the time 
of the sale in January 1910” no doubt 
support the contentions of the appellant. 
We do not find in the course of the judg- 
ment any discussion of the case-law bearing 
on the question, nor an answer to the 
reasoning on which the view of the Madras 
and the Allahabad High Courts is based, 
namely, that an attachment is a measure 
resorted to for the protection of the decree- 
holder and the purchaser against interme- 
diate alienation, and is only: a step .to be 
taken by the Executing Court in bringing 
to sale the properties of a judgment-debtor. 

It is conceded in the judgment that the 
decision of the Privy Council is not exactly 
in point, but the following remarks of Lord 
Moulton are referred to as indicating the 
view of their Lordships that the property 
ean only be sold wheh it has been duly 
attached, “Their Lordships are of opinion 
that this is a very plain case: That which is 
sold in a judicial sale of this kind can be 
nothing but the property attached, and that 
property is conclusively described in and 
by the schedule to which the attachment 
refers.” The facts of the case and their 
Lordship’s decision will‘clearly show that 
these observations only mean that a certi- 
ficate of sale cannot be granted in which 
the property described is different from the 
property attached and specified in the pro- 
clamation of sale. In thaticase the judg- 
ment debtor owned 16 annas share ofa 
mahal of which 10 annas’ share was mort- 
gaged while the remaining 6 annas were 
free from any mortgage. The proclama- 
tion of sale described the property to be 
sold as 6 annas share included in the mort- 
This was the property that was 
attached and sold in auction. An applica- . 
tion was made on behalf of the auction- 
purchasers to obtain a sale certificate for 


` the 6-annas share purchased by them at 


the auction. In making the application 
they alleged that a mistake had been made 
in the schedule of the property to be sold 
in that the word “not” had been omitted 
from the description of the 6 annas in ques- 
tion and that the property should have 
been described as being 6 annas not mort- 
gaged. They claimed that their certificate 
should be made out as being acertificate of 
the purchase by them of the 6 unencumber- 
ed annas instead of, as described in the 
schedule, “6 annas subject to the. existing 
mortgage." The Subordinate Judge granted 
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them a certificate in the form in which 
they desired. This order upheld by the 
High Court was set aside by the Privy 
Council, After the extract from the judg- 
ment already referred to, their Lordships 
state. “In the present case the property 
was 6 annas subject to an existing mort- 
gage. The effect of the certificate of sale 
granted by the order of the Subordinate 
Judge is to make the sale that ofa pro- 
perty hot attached, namely, the 6 unencum- 
bered annas, a property which could not 
be sold in such proceedings inasmuch as 
it was not the property attached.” Later 
on their Lordships say “in this case we have 
to deal with identity and not description.” 
Their Lordships conclude thus :—“It was 
beyond the powers of the Court to make 
such an order inasmuch as there was no 
power to sell in these judicial proceedings 
. the property thus certified to have been 
purchased.” It will thus appear that the 
extract quoted from their Lordships’ judg- 
ment in Panchonan Das v. Kunja Behari 
(13) was only. meant to indicate that the 
Court has no power to include in the sale 
certificate properties not attached and sold. 
Their Lordships were not called upon to 
consider directly the question whether the 
absence of prior attachment will deprive 
a Court of its jurisdiction to sell the pro- 
perties in execution of a decree, Thus 
understood, it appears to me that the dictum 
- of the Privy Council cannot be relied upon 
in support of the appellant’s arguments, 

The terms of O. XXI, r. 64, C. P. C., no 
doubt show that the attachment would 
ordinarily precede asale of the properties in 

_ execution. But, for the reasons mentioned, 
. the decisions above referred to have held 
that the absence of such attachment would 
not vitiate a sale, 

In Macnaghten v. Mahabir Pershad Singh 
‘17) the question whether the notice of at- 
tachment not having been properly publish- 
ed would affect the sale or bean irregularity 
in‘conducting the sale, was raised before 
the Privy Council but was not gone into, 
jnasmuch as that point was given up by 
the applicant at the trial before the Judge. 
In the absence of a definite pronouncement 
by their Lordships of the Privy Couneil 
Iam not inclined to follow the decisions 
jn Panchanan Das v. Kunja Behari (13) and 

„Sorabji Coovarjt v. Kala Raghunath (14) 

(17) 9 C. 656; 11 C. L. R. 494; 10 I. A. 25; 7 Ind. 


Jur. 164; 4 Sar. P. O. J. 417; 4 Shome L, R, 285; 4 Ind. 
Dee. (N. 5.) 1086 (P. C.), 
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in preference to the long course of decisions 
of this Court. Following these decisions 
the sale in this case can be set aside only 
if the Court is satisfied that the appellant 
has sustained substantial injury by reason 
of the irregularity complained of, namely, 
the absence of attachment. It has not been 
argued before us that he has sustained any 
such substantial .injury and he has also not 
asked us to adjourn the hearing of this 
case till the disposal of the application filed 
by him in the lower Court. It, therefore, 
follows that this appeal will have to be dis- 
missed. 
As Ihave decided to dismiss the appeal 


-on the merits, I do not express any opinion 


as regards the “appealability” of the order 
passed by the Subordinate Judge. 

In the result, the miscellaneous appeal is 
dismissed with costs. The connected civil 
revision petition is also dismissed but 
without costs. No orders are necessary on 
the stay petition. 


y.N.v. Appeal and petition dismissed. 


MADRAS HIGH COURT. 
Sreconp Cryin APPEAL No. 179 or 1923, 
September 28,1925. . 
Present :—Mr. Justice Viswanatha Sastri. 
MEENAKSHISUNDARA NACHIAR— 
DEFENDANT—APPELLANT 


“versus 
Au. V. R. P. VEERAPPA CHETTIAR— 
PLaINTIFF— RESPONDENT. 

Contract Act (IX of 1872), s. ?0—Contribution— 
Common channel, repair of—Party benefited, liability 
of, to contribute. 

A common channel which irrigated the lands of the 
plaintiff and the defendant was repaired by the plaint- 
iff after giving notice to the defendant and the latter 


_ was benefited by the repairs: it was also found that 


the plaintiff did not intend to bear all the expenses of 
the repairs himself : 

Held, thatthe plaintiff was, under s.70 of the 
Contract Act, entitled to obtain contribution from the 
defendant in respect of the cost of repairs. 


Appeal against a decree of the Court of 
the Subordinate Judge, Ramnad at Madura, 
in A.S. No. 100 of 1921 (A. S. No. 1242 of 1920 
of the District Court, Ramnad at Madura), 
preferred against that cf the. Court of the 
Additicnal District Mursif, Manamadura, 
in O. S. No. 355 of 1919 (O. S. No. 321 of 
1919 cn the file of the Ccurtof the Principal 
District Munsif, Manamadura). 
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Messrs. B, Sitaram Row and S. R. Muthu- 
sami Iyer, for the Appellant. 

Mr. K. Bhashyam Iyengar, for the Re- 
spondents. : 

JUDGMENT.—Second appeal by de- 
fendant against the decree of tbe Subordi- 
nee Judge, Ramnad, in A. S. No. 100 of 

The only question which has to be con- 
sidered in this appeal is, whether the Courts 
- below ware right in decreeing the plaintiff's 
claim for contribution based upon s. 70 of 
the Indian Contract Act. A common chan- 
nel irrigated the lands of the plaintiff and 
the defendant. The case of the plaint- 
iff was that he repaired this channel after 
informing the defendant, and that the de- 
fendant was bound to contribute towards 
the repairs made, Both the :Courts found 
that the repairs were done, that the de- 
fendant was benefited by the repair, and 
that the plaintiff did not intend to bear 
all the expenses himself, : 

It was urged before me on the authority 
of the decision in Sundara Aiyar v. Anan- 


thapadbhanaba Aiyar (1) that the plain- . 


tiff could not succeed, because he was also 
benefited by the act. Observations in 
_ Viswanadha Vijia Kumara Bangaroo v. R, 
G. Orr (2) wére also relied upon. Both the 
Courts have followed Damodara Mudaliar 
v. Secretary of State for India (3) which 
was a similar case. On the findings of the 
first Court and also on the findings of the 
lower Appellate Court, it appears tome to 
be clear that all the circumstances needed 
for the application of s..70 of the Contract 
Act have-been faund to exist, 

I, therefore, dismiss the second appeal 
with costs. 


V.N. V. Appeal dismissed. 


(1) 70 Ind. Cas. 405; (1922) M. W. N. 698; 16 L. W. 


231; 31 M. L. T. 164; 43 M, L. J. 271; A.L R. 1923 
-Mad. 64. 

(2) 45 Ind. Cas, 786, 
ane 18 M. 88; 4 M.L. J. 205; 6 Ind. Dec. (x. s.) 
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LAHORE HIGH COURT. 
MISCELLANEOUS CIVIL Appsat No. 720 
oF 1925. 
November 26, 1925. 
Present:—Mr. Justice Campbell. 
UMRAO SINGH AND anoTtHER—dJ UDG MENT- 
Desrors—DEFENDANTS—APPELLATNS 


VveETSUS 
Messrs. BENI PARSHAD-MEHR 
CHAND—Descres-HoLDess—PLAINTIFFS— 
RESPONDENTS. 

Limitation Act (IX of 1908), s. 5, Sch. I, Art. 166-- 
Civil Procedure Code (Act V of 1908), O. XXI, r. 90-— 
Execution of decree—Sale, application to set aside— 
Limitation, extension of. 

The period prescribed under Art. 166 of Sch. I to 
the Limitation Act for an application to setaside a 
sale held in execution of a decree cannot be enlarged 
under the provisions of s. 5 of the Limitation Act. 

Miscellaneous first appeal from an order 
of the Subordinate Judge, First Class, 
Lahore, dated the 22nd January 1925. 

Lala Amin Chand Mehta, for the Appel- 
lants. 

Mr. Shamair Chand and Lala Parkash 
Chand, for the Respondents. 


JUDGMENT.—Thbis isan appeal by the 


.judgment-debtor against an order disallow- 


ing his objections to the sale in execution 
of immoveable property and confirming the 
sale. 

A preliminary point is raised by the 
respondent that the objectiuns made by 
the appellant under O. XXI, r. 90, C. P.: 
C., were not presented within time and 
therefore, there were no such objections and 
the Court was houna to confirm the sale 
under O. XXI, r. 92, O. P. C. ` 

The period of limitatiun for an appli- 
cation under O. XXI, r. 90, is laid down in 
Art. 166, Limitation Act, and is thirty days 
frcm the date ofsale. The sale took place 
cn the 20th of December 1924 and the ob- 
jections were filedin Court on the 2lst of 
January 1925, two days beyond time. It 
has been laid down frequently by this and 
other High Courts that the period prescri- - 
bed under Art. 166 cannot be enlarged 
under the provisions of s. 5o0f the Indian 
Limitation Act or otherwise. Presumably 
it could be enlarged under s. 18 cf the 
Limitation Act, but here neither in the 
objection petition nor in the present memo- 
randum of appeal is any allegation of fraud 
made against the decree-holder or the auc- 
tion-purchaser. 

The preliminary objection must preveil 
and I accordingly dismiss the appeal with 
costs, - 


£40 


This decisicn will also cover Appeal 
No. 721 of 1925. 


Zz. Ky Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Orvit APPEAL No. 299 or 1922. 
December 3, 1925. 
Present;—Mr, Justice Walsh and 

. Mr. Justice Kanhaiya Lal.. . 
Maulvi MUHAMMAD AFZAL— 
PLAINTIFF-~APPELLANT 
ake ` versus 

. Maulvi MUHAMMAD MAHMUD 

AND OTHERS-~DEFENDANTS— RESPONDENTS. 

Muhammadan Law— “Wadi,” meaning of—Grant in 

perpetuity—-“Wagf,” use of, in deed, effect of~-Inter- 

pretation of Muhammadan Law—Jurists, difference 

among—Rule applicable. 6 
. Waqf in its primitive sense means detention; but it 

implies detention of a thing in the implied ownership 

of the Almighty God in such a manner that its profits 
may revert to orbe applied for the benefit of man- 
kind, and the appropriation is obligatory so that the 
thing appropriated or set apart can neither be sold 
‘nor given nor inherited. The essential condition is 
. that it should be a settlement in perpetuity or in 
other words, the ultimate end must be one that can- 
not fail. The object of a wagf must be charitable; or 
ifthe wag? is made for the support of one’s descend- 
ants, it must include an ultimate dedication for 
religious, pious or charitable purposes. [p. 811, col. 1.] 

The mere use of the word “wagf” in an instrument 
cannot be separated from the context so as to convert 
a personal grant to a specified set of individuals into 
a publie disposition. [ibid.] , 

A deed of grant provided that the grantees and 
their grand-children, generation after generation, 
should for ever enjoy the property except in so far 
that they would have no power to transfer or 
- hypothecate the property or to grant leases thereof for 
a period exceeding five years: à 
. Held, that the deed provided for a succession of 
` life-estates without any ultimate dedication either to 
the poor or to any other charitable object recognised 
by the Muhammadan Law and that, therefore, it did 
not operate to create a valid wagf. [ibid.] 

When Muslim Jurists of authority express dissent- 
ing opinions upon some question, the Courts are at 
liberty to adopt that view which in their opinion is 
most in accordance with justice in the particular cir- 
cumstances of the case. [p. 811, col. 2.] 

First appeal from a decree of the Sub- 
ordinate Judge, Muzaffarnagar at Meerut, 
dated the 5th of May 1922. 

Messrs. Syed? Muhammad Husain and 
M. A. Aziz, for the Appellant. 

Dr. K. N. Katju, for the Respondents. 


JUDGMENT. 

Walsh, J.—This is an appeal from a 
yudgment of the Subordinate Judge hold- 
ing that a certain deed, dated the z7th of 
March 1880, purporting to bea deed of wagf, 


MOHAMMAD AFZAL V, MUHAMMAD MAHMUD. 


(92 L 0, 1926] 


did not create a valid waqf. It is sufficient 
to say . that this actual deed has already 
been on other occasions during the last 
seven years held to be invalid asa wagf by. 
two subordinate Judges, one District Judge, 
andtwice by two Judge Benches of this 
High Court, of one of which a member of 
this Bench was alsoa member. The last 
time it came before this Court was in 1923, 
when it was held to be a gift in favour of 
private individuals which the donor in the 
course of the document wrongly described 
asa wagf, by. my Lord the present Chief 
Justice and Mr. Justice Piggott. Thejudg- 
ment in that casé is fteported as Muham- 
mad Afzal v. Muhammad Mahmood (1). 
Weagree with the view there taken, and 
in substance with the view taken by the 
Subordinate Judge in this case. Although 
the deed isin favour of a family ofa pious 
teacher of the Muhammadan faithand not 
of the descendants of the donor,.it seems to 
us that that distinction makes no difference, 
and that the deed offends against the 
decision of the Privy Council in the case of 
Abul Fata Mahomed Ishak v. Rasamaya 
Dhur Chowhdri (2), Butin any event the 
fact that this High Court.has twice pro- 


‘nounced against it, would be sufficient to 


justify us in not differing from the view of 
the Court below. This appeal must be 
dismissed with costs including in this 
Court fees on the higher scale. 
Kanhaiya Lal, J.—I wish toadd a 
few observations asto the main question 
discussed at the hearing regarding the 
construction to be placed on the disposi- 
tion made by Nawab Muhammad’ Mahmud 
Ali Khan of Chhatari in favour of the sons 
and daughters of his preceptor and their 
descendants on the 17th of March 1880. It 
is contended that the disposition was made 
in favour of persons who were from a reli-. 
gious point of view the object of venera- 
tion, and that the object of the disposition 
could validly be regarded as a religious or 
charitable object within the meaning of the 
Muhammadan Law to render the disposition 
a valid wagf of the property comprised 
therein. One of the essential conditions 
of a valid disposition by way of wagf, how- 
ever, is that it must be made in perpetuity. 
Waqf inits primitive sense means deten- 
tion; but it implies detention of a thing in 


(1) 74 Ind. Cas, 343; 21 A. L. J. 595; A.I. R. 1924 
All. 28 


(2) 22 O. 619; 22 I. A. 76; 6 Sar. P. ©. J. 572; 11 Ind. 
Dec. (N. 8.) 412 (P. O.) 


‘ 


{92 I. O. 1926} 


in such a manner that its profits may 
revert to or be applied for the benefit of 
mankind, and the appropriation is obliga- 
tory so that the thing appropriated or set 
apart can neither be sold nor given nor in- 
` herited (Baillie’s Muhammadan Law, Vol. 1, 
page 558). The'essential condition is that it 
should be a settlement in perpetuity or in 
other words, the ultimate end must be one 
that cannot fail (ibid pages 565 and 566). The 
` object of awagf must be charitable; or if 
the waqf is. made for the support of one’s 
descendants, it must include an ultimate 
dedication for religious, pious or charitable 

. purposes; and in that respect it differs 
from a gift to particular individuals or their 
descendants. In the case of a wagf in 
favour of descendants, if the descendants 
fail, the disposition is liableto terminate, 
and the essential condition, namely, perpe- 
tuity, also fails. The instrument by which 
` the disposition. in this case was made pro- 
vides that the grantees and -their grand- 
children, generation after generation, shall 
for ever enjoy the property without any 
limitation, except in so far that they shall 
have no power to transfer and hypothe- 
cate the property or to grantleases thereof 
for a period exceeding five years. In other 
wordsit lays down that the grantees and 
their heirs shall enjoy the benefits accruing 
from the property forthe support and main- 
tenance of themselves and their descend- 
ants and shall not bedeprived of any part 
‘thereof in any way.. It makes no provision 
as to whatis to happen tothe property if 
the descent at any time fails. It provides 
in other words for asuccession of life- 
estates without any ultimate dedication 
either to the poor or to any other charitable 
object recognised by the Muhammadan Law. 
The learned Counsel for the plaintiff ap- 
pellant argues that the mere use of the 
. word “waqf” in the deed suggests perpe- 
tuity, and that the law would presume in 
such a case that if the descent fails, the 
poorshall be the ultimate object of the 
disposition. But on this point there is 
a wide difference of opinion between the 
different Jurists. Abu Hanifa and Muham- 
mad declare that the wagf must expressly 
purport to be in perpetuity, and that if the 
object of the waqf fails, or is such that it 
may at any time fail, the wagf must be 
regarded as void. Abu Yusuf has however 
laid down that perpetuity will be presumed, 
if not stated, and that if the object of the 
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wagf fails, it will result in favourof the 
poor. The views of the different Jurisis 
have been summed up by the author of the 
Hedaya (Hamilton’s Hedaya, Vol. II, page 
341); and though it is said, the views of 
Abu Yusuf have found favour in Balkh and 
certain other countries (Baillie’s Muham- 
madan Law, Vol. I, page 567), it could be 
said that the use of the word wagf can be 
separated from the context so as to con- 
vert a personal grant to a specified set of 
individuals into a public disposition. As 
a general rule when Muslim Jurists of 
authority express dissenting opinions upon 
some question, the Islamic Courts presided 
over by the Qazi are vested with authority 
to adopt that view which in the opinion of 
the Presiding Officer is most in accordance 
with justice in the particular circumstances. 
In the case of Muhammad Mumtaz Ahmad 
v. Zubaida Jan (8) that principle was 
accepted and. applied, and considering 
that the disposition here in question was 
really intended to benefit certain specified 
individuals and their descendants without 
anyreference to the ultimate fate of the 
property in case the descent failed it is 
reasonable to presume that it was intended 
thereby to grant successive life-estates _ 
rather than to create a permanent disposi- 
tion of the property in the sense contended 
for on behalf of the plaintiff. It is not 
possible in these circumstances to depart 
from. the view which has been taken in 
previous cases in which this document 
came up for consideration. I agree, there- 
fore, in the order proposed. 
Z. K. Appeal dismissed. 


(3) 16 I. A. 205 at p. 215; 11 A. 460; 5 Sar. P, O. J. 
433; 6 Ind. Dee. (x. s.) 721 (P. C). 


NAGPUR JUDICIAL COMMIS- 
- SIONER’S COURT. 
MISCELLANEOUS CIVIL APPRAL No, 39 or 1924. 
June 22, 1925. 

Present:—Mr Findlay, Officiating J. ©. 
CHIMASHANI—PLAINTIFF—ÅPPELLANT 
versus 
VENKATRAO—Derenpantr—ReEseonpDENT. 
Part performance, doctrine of, applicability of— 
Specific performance, agreement not capable of, effect 


The doctrine of part performance has no applicabil> 
ity in the case of an agreement, specific performance 
of which cannot he had under law. [p. 843, col. 1.] 
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Appeal against a decree and judgment 
of the District Judge, Nagpur, dated the 
Qnd July 1924, in Civil Appeal No. 72 of 
1924. f : 

FACTS.—This was a suit to -recover 
possession of occupancy field No. 75, area 
1:99 acres; situated in Mouza Bahndewadi, 
Tahsil Ramtek, In 1318 Fasli the plaintiff 
leased out the village to Martand Bapuji 
Waikar for 19 years and in 1332, Martand 
Bapuji assigned his lease-hold rights for 
the unexpired term in favour of the defend- 
ant. Plaintiff alleged that she was the 
keep .of Balkrishna Raghav and that the 
latter had given her the field in dispute 
along with certain other fieldsin tenancy, 
that in 1331, she had leased out the field 
in suit to one Pandu Gone for one year; 
that when on the expity of Pandu’s term 
of lease, she went to take possession of 
the field in dispute, defendant obstruct- 
ed her and did not allow her to take pos- 
session of the said field. 

Defendant admitted that plaintiff was 
the tenant of the field in suit prior to 1916, 
but he pleaded that in 1916 in satisfaction 
ofthe debt of Rs. 300 which she owed to 
Martand Bapuji Waikar, the then thekedar 
of the village, she surrendered the said 
field along with other fields to Martand 
Bapuji and delivered possession of the same 
to him; that when Martand Bapuji assigned 
his lease-hold rights to the defendant, he 
transferred possession of the field in suit 


along with other fields which he acquired. 


by surrender from the plaintiff to the de- 
fendant and that the defendant was in pos- 
session of all those fields including the 
field in suit by virtue of the said transfer; 
that plaintiff had ceased to be a tenant of 


the field in suit; that her right to recover. 


the same was barred by limitation and 
“that her suit was liable to be dismissed. 

Plaintiff, in reply, admitted execution 
of the deed of surrender in favour of Mar- 
tand Bapuji, but pleaded that it was no- 
‘minal and never acted upon. She denied 
having given possession of the fields cover- 
ed by the deed of surrender to Martand 
Bapuji and alleged that she was all along 
in possession ef the said fields. She plead- 
ed that she had been dispossessed by the 
defendant within two years prior to the 
date of suit and that her claim was conse- 
quently within time. | | 

The Court below without going into 
“the question as to whether the surrender 
in question was nominal or genuine and 
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whether in pursuance of this surrender 


possession of the fields covered by it was 
transferred to Martand Bapuji held that 
the deed of surrender was inadmissible for 
want of registration and that consequently 
the alleged surrender could not be proved. 
It further held that plaintiff had been dis- 
possessed within two years prior to snit and 
that consequently her claim was within 
time. On the strength of these findings, it 
decreed the claim of the plaintiff against 
the defendant who has now preferred this. 
appeal. 

Mr. M. R. Bobde, for the Appellant. 

Mr. W. H. Dhabe, for the Respondent. 

JUDGMENT.—The facts of this case 
are sufficiently clear from ithe judgments 
of the two lower Courts. The plaintiff- 
appellant has come up on appeal to this 
Court against the judgment of .the lower 
Appellate Court, dated the 2nd of July 
1924, remanding the case for a fresh trial 
This remand was 
largely made on the strength of the deci- 
sion of their Lordships of the Privy Council 
in Mahomed Musa v.. Aghore Kumar (1) 
and itis urged on behalf of the appellant 
that the learned District Judge failed to 
appreciate the restrictions which existed 
on the rule of “ part performance” of a 
contract. It has, in the first place, been 
advanced on behalfof the appellant that 
here .we are concerned with occupancy land 
which is only transferable under exceptional 
conditions and that the doctrine of “ part 
performance " is, therefore, not applicable. 

1 know of no authority for this proposi- 
tion as it stands. Ihave, however, been 
referred to the decisions in Jogendra 
Krishna Roy v. Kurpal ITarshi & Co. (2) and 
in Sanjib Chandra Sanyal v. Santosh Kumar 
Lahiri (8). It is suggested that the lower 
Appellate Court has overlooked the circum- 
stance that in the former quoted case 
Mookerjee, J., remarked as follows in this 
connection :— i 

“Tt is now well-established by a long 
series of decisions in this Court from Bibi 
Jawahir Kumari v, Chatterput Singh (4) 
Syam Kishore Deo v. Umesh Chandra Bhata-. 


(1) 28 Ind. Cas. 930; 420. 801; 17 Bom. L. R. 420; 
21 C. I. J. 231; 28 M. L. J. 548; 19 ©. W. N. 250; 138 A 
L. J. 229; 17 M. L. T. 143; 2 L. W. 258; (1915) M. W. 
N. 621; 42 I. A.1(P ©). i 

(2) 68 Ind. Cas. 993; 49 C. 345; 35 O. L. J. 175; A. 1. 
R. 1923 Cal. 63. 

(3) 69 Ind. Cas. 877; 49 C. 507; 26 O. W. N. 329; 
å. I. R. 1922 Cal. 436. 

(4) 2 0. L. J. 343. 
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charjee (5)and Haripada Ghose v. Nirod 
Krishna (Chose (6) that when in pursuaace 
of an agreement to transfer property, the 
intended transferee has taken possession, 
though the requisite legal documents have 
“not been executed and registered, the posi- 
tion is the same asif the documents had 
been executed, provided that specific per- 
formance can be obtained between the 
parties to the agreement in the same Court 
and atthe same time as the subsequent 
< legal question falls to be determined. We, 


must then take it there wasin law as in ` 


fact a tenancy for a term of three years 
‘and that the defendant Company were not 
entitled to terminate it by the notice of 
surrender dated the 27th February 1918.” 

Here, however, the position is somewhat 
different. The agreement in question was 
admittedly executed but, not having been 
registered, was inadmissible in evidence as 
such. The latter case quoted is of less help, 
for therein the plaintiff was suing for spe- 
cific performance and that suit had neces- 
sarily to be dismissed. The principle laid 
down in Jogendra Krishna Roy v. Kurpal 
Harshi & Co. (2) however, seems to be un- 
doubtedly applicable to the present case 
and, in the peculiar circumstances thereof, 
I am of opinion that the doctrine of ‘part 
performance " cannot apply and there could 
obviously have been no question of any 
possibility of a decree for specific perform- 
ance being passed in the circumstances of 
the present case, and this being so the well- 
known restriction on the rule of “ part per- 
formance ” would. appear to apply here. 
This being so, the remand -of the case was, 
in my opinion, improper.’ 


I may further point out that in paras. 

12—14 of the first Court’s judgment there 
were also definite findings as to the plaint- 
iffs possession after the surrender and as 
“to the defendant only having dispossessed 
her in March 1922, which do not seem to 
have been specifically considered by tlo 
leaned District Judge and which, so far 
as this suit was concerned, made the appli- 
cation of the doctrine of “part performance” 
‘ quite impossible. | ; 

The judgment and decree of the lower 
Appellate Court are, therefore, reversed 
and those of the first Court are restored. 
The respondent-dcfendant will bear the 


(5) 55 Ind. Cas. 154; 31 C. L.J. 15; 240. W.N. 
63. 
(6) 61 Ind. Oas. 687; 33 C. L. J, 437. 
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plaintif-: vpellant’s cests in all three Courts 
in additic \ to his own. 
G. R. D. 
Z. K. 


Decree reversed. 


CALCUTTA HIGH COURT, 
LETTERS PATENT APPEAL No. 18 or 1924, 
July 21, 1925. 

Present :—Justice Sir Ewart Greaves, KT., 
and Mr. Justice Cuming. 

ASWAP ALI BEPARI—PLAINTIFR— 

APPELLANT i 

; Versus a 

DULA MIA—DEFENDANT—-RESPONDENT, 

Bengal Tenancy Act (VIII of 1885), s. 182—Eject- 
ment--Culturable lands forming part of homestead of 
raiyat— Liability to ejectment. 

Where culturable landsgorm part of and are ap- 
purtenant to the homestead lands of a raiyat he is 
protected - from eviction therefrom under the provi- 
sions of s. 182 of the Bengal Tenancy Act. [p. 844, cols, 


& 2] 

Letters Patent Appeal against the judg- 
ment of Mr. Justice Mukerji, dated the 24th 
of March. 1924, in Appeal from Appellate 
Decree No 105 of 1922. : 

Babu Jitendra Kumar Sen Gupta, for the 


Appellant. 


Babu D. L. Kastgir, for the Respondent. 


JUDGMENT. 

Greaves, J.—When this appeal was 
before us previously we sent back the matter 
to the lower Appellate Court for certain 
findings to be recorded. 

Firstly, whether the defendant was or 
was not a permanent raiyat with rights of 
transfer in the land. Secondly, whether the 
defendant was or was not a settled raiyat 
of the village in respect of other lands and 
whether in addition to the homestead there 
was any other land other than a strip of 
garden land. . Thirdly, as to whether or not 
any improvements had been effected by the 
defendant onthe land and whether such 
improvements had been effected with the 
landlord’s assent and the value thereof. 

The learned Munsifto whom the case was 
remitted has now returned it with the fol- 
lowing findings. He holds that the plaint- 
iff is an occupancy raiyat without the 
right of transfer and permanency in his 
holding. Secondly, that the defendant is a 
settied raiyat of the village in respect of 
lands other than the land in question and 
that he had acquired rights of occupancy 
therein, He further finds that the defend- 
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ants tenancy which is in dispute includes 
other culturable (nal) lands besides the 
homestead and a strip of garden. He finds 
that the area of the culturable land is not 


less than 2 kanis and that the whole of the ` 


land of the defendant’s tenancy lies about 
his homestead and is appurtenant thereto. 
He also finds that no improvements have 
been effected by the defendant with the as- 
sent ofthe landlord,express or implied, and 
he assessed the value of the improvements 
carried out by the defendant at Rs. 300. 
Now, both sides have argued before us 
that they are entitled to succeed on the 
findings of the Munsif. The real point 
which arises on these findings is whether or 
not the defendant is protected by the 
provisions of s, 182 of the Bengal 
Tenancy Act which provides that “when 
a raiyat holds his homestead otherwise 
than as part of his holding as a raiyat, 
the incidents of his tenancy of the home- 
stead shall beregulated by local custom 'or 
usage, and, subject to local custom or usage, 
by-the provisions of this Act applicable to 
land held by a raiyat.” The plaintiff contends 
that the defendant is not protected by the 
provisions of s. 182 and that he is an under- 
raiyat and that as proper notice has been 
given under the provisions of s. 49 of the 
Bengal Tenancy Act the defendant is liable 
to be ejected from his homestead and so 
far as the findings are concerned, the plaint- 
iff contends that the finding being that there 
are in addition to the actual homestead cul- 
turable lands section 182 has no application 
and affords no protection to the defendant. 
The defendant, on the other hand, contends 
that on the finding of the Munsif the lands 
must be taken really to form part of his 
homestead and to be appurtenant thereto 
and, consequently, he contends that he is not 
liable to be evicted by the notice which the 
plaintff has given him. 
- I think that the contention of the de- 
fendant is correct and that he is not liable 
to be evicted from the land. It seems to 
me that on the findings of the learned 
Munsif the lands extending 2 kanis which 
he describes as culturable lands are really 
part of the lfomestead itself. AsI have 
- already stated, the Munsif says that these 
lands lie about the homestead and are 
appurtenant thereto and I think, therefore, 
that on this finding we should hold that 
ethese lands areincluded in the homestead 
and are part thereof and that, consequently 
the defendant is protected from eviction by 
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the provisions of s. 182 of the Bengal Ten- 
ancy Act. 

In the result, the appeal fails and we 
have arrived at the’ same conclusion as” the 
learned Judge who tried the case arrived 
but upon different grounds. 

In the result, the appeal is dismissed 
and the defendant will be’ entitled to ‘his 
costs in all Courts including” the costs ‘of 
the remand to the Munsif. 

Cuming, J.—I agree. 

M. B. RAN dismissed., 


MADRAS HIGH COURT. 
CIVIL APPEAL No. 349 oF 1922. 
August 27, 1925. | 
Present :—Sir Vietor Murray Coutts- 
Tortter, Kr, Chief Justice, and 
Mr. Justice Viswanatha Sastri. 
KOMMINENI APPALASWAMY AND 
KAGAN SANE Sanaian, 
ners 
KOMMINENI SIMAADRI APPADU 
AND OTHERS—D&FENDANTS Nos. 1 ‘ro 8— 


RESPONDEN Ts. 
Practice—Evidence —One party calling opposite ` par ty 


‘as witness—Procedure, whether regular. 


It is an objectionable practice for one party to call 
the opposite - party as his own witness. There is no 
objection whatever toan Advocate seeking to prove 
his case out ofthe mouth of the opposite party; but 
if he puts the opposite party into the witness-box, ‘he 
takes the risk of making statements made by that 
witness part of his own evidence. [p. 845, col. 1.] 

Although in a proper case the Court may be satisfi- 
ed from the witness's demeanour that he is hostile 
and may in such circumstances even allow the Ad 
vocate to cross-examine, itis irregular for a Court 
to allow one party to call the other as his witness on 
the ground that it is desirable to elicit some facts 
from the said witness before the Court hears any other 
evidence in the suit. [ibid.] 

Appeal against a decree of the Court of 
the Subordinate Judge, Vizagapatam, in 
O. S. No. 46 of 1918. 

Mr. P. Somasundaram, for the Appellants, 

Mr. V. Govindar ajachari, for the Respond- 
ents. 


JUDGMENT. 

Coutts Trotter, ©. J.—This is a 
hopeless appeal and I do not desire to waste 
my words on it except on one’ matter. The 
onus was rightly found by the learned Sub- 
ordinate Judge to be on the defendants. 
Accordingly they opened the proceedings 
and called evidence first. The ‘defendants 
adopted the objectionable practice of call- 
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ing the first plaintiff as their witness, ob- 
jectionable for this reason, that they were 
obviously bound to follow it up, and it 
appears clearly from the judgment that 
they did follow it up, by a:king the Judge 
to disbelieve and set aside .l the evidence 
given , by the first plaintiff. This practice 
has frequently been unfavourably com- 
mented upon by this Court and indeed also 
by the Privy Council. There is no objection 
whatever to an Advocate seeking to prove 
his case out of the mouth of the opposite 
party; but if he puts the opposite party 
into.the box, he takes the risk of making 
statements made by that witness part of 
his, own evidence, It is possible that ina 
proper case the Court would be satisfied 
from the witness's demeanour that he was 
hostile and might in such circumstances 
even allow the Advocate to cross-examine 
him; “but that very rarely happens, ‘This 
course was “adopted i in this case, apparently 
because the Vakil said that. he wanted to 
elicit some facts from this witness before 
he heard any other evidence i: the suit. 
He. was evidently suspicious that the wit- 
ness might improve upon facts in the 
light of any other evidence that might be 
adduced if he was not examined first. 
There isno warrant for any such procedure 
whatever and I regret that the Subordinate 
Judge permitted it tobe done. But, in my 
opinion, ih this particular case it cannot be 
allowed to affect the result, because the 
answers the witness did give were suffi- 
. cient, in the opinion of the learned Judge 
and sufficient in my opinion to show that 
the whole of this story about an undivided 
family property is a concoction from start 
to finish. That is all I desire to say about 
this appeal which will be dismissed with 
costs. 

- Viswanatha Sastri, J.—I agree. 

V.N,YV, Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 121 
oF 1923. 

July 22, 1925. 
Present:—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 

SASI BHUSAN MALLICK AND OTHERS— 
PLAINTIFFS——A PPELLANTS 
versus 
SADANANDA MALLICK AND ANOTHER 
—DEFENDANTS—RESPONDENTS. 

Res judicata—Lx parte order without jurisdiction. 
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Any ex parte order in a proceeding between the 
parties made without jurisdiction does not operate as 
res judicata in a subsequent suit between the parties. 
[p. 846, col. 2 } 


Appeal against a decree of the Subordi- 
nate Judge, Burdwan, dated the 9th of Sep- 
tember 1922, reversing that of the Munsif, 
Second Court at Katwa, dated the 21st of 
February 1922. 


Sir Provas Chandra Mitra, KT., Mr. Hemen- 
dra Nath Sen, Babus Gopendra Nath Das 
and Kali Kinkar Chakravarti, for the Ap- 
pellants. 

Dr. Sarat Chandra Basack, Mr. Amarend- 
ra Nath Bose, .Babu Pramatha Nath Ban- 
dhopadya, for the Respondents. 


JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the ‘plaintiffs sued 
for recovery of possesgion of on declaration 
of their title to certain bastu land. Their 
allegation was that the disputed homestead 
belonged to one Mati Lal Mallick who died 
some years ago leaving Monmohini as his 
widow and heir. Monmohini died in 1912, 
and then, according to the plaintiffs, the 
plaintiffs’ father Muchiram who was the 
nearest reversionary heir of Motilal suc- 
ceeded to the property in suit. The de- 
fendants, however, kept the plaintiffs out 
of possession and hence the suit, 

The defence was that the disputed home- 
stead did not belong to Mati Lal and 
secondly that Muchiram was not the nearest 
reversionary heir of Matilal, because Jadab 
Charan, the ancestor of Muchiram, having 
been adopted by one Baisnab Charan, the 
plaintiffs’ father Muchiram was not the 
nearest reversioner but the defendants’ 
father was. 

The suit was tried in both the Courts on 
the issue whether Jadab Charan was or 
was not adopted by Baisnab Charan, ap- 
parently both the parties agreeing that if 
Jadab Charan had been adopted by Baisnab 
Charan then the plaintiffs’ father was not 
the nearest reversioner. 

The first Court decreed the plaintiffs’ suit 
with costs. On appeal the learned Subor- 
dinate Judge held that Jadab had been 
adopted by Baisnab Charan and for that 
reason Muchiram was not the nearest rever- 
sioner. 

The plaintiffs had contended that the 
question as to whether Baisnab Charan had 
or had not adopted Jadab Charan was 
barred by the principle or res judicata, 
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This point the learned Subordinate Judge 
held against the plaintiffs. He found that 
Baisnab Charan had adopted Jadab and he 
dismissed the plaintiffs’ suit. 

The plaintiffs have appealed to this Court 
and they contend that the question whe- 
ther Jadab was zor was not adopted by 
Baisnab Charan is barred by the principle 
of reg judicata. To establish their case of 


res judicata they rely on the following facts:_ 


Monmohini brought a suit on a mortgage 
and obtained a decree and in -execution of 
this mortgage decree she purchased some 
of the lands covered by the mortgage and 
applied for possession, Pending the de- 
livery of possession she died and the present 
plaintiffs then applied to the Court of the 
‘Munsif for possession.on the ground that 
they were the nearest reversioners. Against 
this application the present defendants, Pro- 
matha Nath Mullick, Sadananda Mullick 
and Mahananda Mullick preferred objection 
on the ground that they were the nearest 
reversioners as Jadab had been adopted: 
by Baisnab. Pending the hearing of this 
objection the Court apparently put the 
plaintiffs in possession. The Court then 


proceeded to hear the objection and after | 


hearing the evidence allowed the objection 
“and set aside the order giving possession to 
the plaintiffs ard directed the objectors to 
be put’in possession, under what provisions 
of the Code the learned Munsif proceeded it 
is perhaps difficult to see. He was cer- 
tainly not proceeding under the provisions 
of s. 47, ©. P. O., because this was not a 
matter relating to the execution, discharge 
or satisfaction of the decree and the learn- 
ed Advocate has not been able to point out 
to us any other section of the Code under 
which the learned Munsif was acting. On 
the face of it the learned Munsit’s proceed- 
ing would seem to be entirely without 
jurisdiction. Be that as it may the Munsif 
after hearing the parties revised his own 
order and determined that the objectors 
had the better title and ordered them to be 


putin possession. Against this order the ` 


plaintiffs preferred an appeal to the District 
Judge who held that the Munsif was wrong 
in his order ashe had no power to revise 
- his own order in the circumstances and 
then holding on the facts that the plaintiffs 
had better title he set aside the order of 
the Munsif revising his own order. The 
learned District Judge’s order was affirmed 
eon appeal by this High Court. Now it is quite 
clear that this order of the Munsif cannot 
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operate as res judicata. In the first place 
the learned Munsif had no jurisdiction 
whatever to pass any order in the matter at 
all. It: was not a matter coming under 
s. 47 as I have pointed out. Neither did it 
come under any other section of the Code. 
Secondly the learned District Judge held 
that the learned Munsif had no power to 
revise his own order and, therefore, the 
order that he passed revising his own order 
in which he dealt with the title of the two 
parties was ultra vires. What, therefore, 


“was restored was the original order of the 


Munsif putting the plaintiffs into posses- 
sion. But this order was apparently passed 
ex parte without hearing the opposite 
party. It cannot, therefore, be -said that 
the question as to whether Jadab was or 
was not adopted by Baisnab Charan was 
decided in the proceedings of the Munsif 
putting the plaintiffs into possession. The 
learned Judge, therefore, is quite right in 
holding that this order of the Munsif did. 
not operate as res judicata between the 
parties with respect to the question whether . 
Jadab Charan had or had not'been adopted 
by Baisnab Charan. 

The result is that the appeal fails and is 
dismissed with costs. 

Chakravarti, J.—I agree. I wish 
only to. add that the finding now relied 
upon by Sir Pravas Chandra Mitter as res 
judicata between the parties was made by 
the District Judge in a proceeding which 
he bimself held to be without jurisdiction. 
If that is so any order in a proceeding 
which was without jurisdiction would. be of 
no effect. 


M. B. Appeal dismissed, 


MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No. 114 or 1924. 
October 6, 1925. 

Presenti: —Mr. J ustice Devadoss and 

Mr. Justice Waller. - 
SWAMINATHA ODAYAR— PETITIONER 
` BND ASSIGNEE —DECREN-HOLDER— 
P 


THIAGARAJ ASWAMI ODAYAR 
— DEFENDANT No. Sara ware 
Civil Procedure Code (Act V of 1908), s. 0. IX, 
7. 13—Moritgage-decree both against person gee pro- 
perty of mortgagor—Ixecution of decree against 
person—Limitation—Execution of decree—Ex parte 
ordera Dakshin to set aside order—Limitation, 
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A Court is not justified in setting aside an ex parte 
order-passed in an execution proceeding on an appli- 
cation made more than 30 days after the judgment- 
debtor became aware of such order against him, 

Where a combined mortgage-decree gives relief 
against the property as well as the person of the 
mortgagor, the time for execution against the person 
should be caleulated from the date of the decree and 
not from the date of the mortgagee failing to get relief 
by sale of the property, 


Khulna Loan Co., Lid. v, Jnanendra Nath: Bose, 45 
Ind. Cas. 436; 220. W, N. 145 (P.O), followed. 


Letters Patent Appeal against the order 
‘of Mr. Justice Odgers, in A. A. A.O. No. 103 
of 1922, dated the Ist April 1924, and print- 
ed as 82 Ind. Cas, 827, against a decree of 
the Court of the Subordinate Judge, 
Kumbakonam, in A. 8. No, 25 of 1922, 
preferred against that of the Court of 
the District Munsif, Valangiman, in E. P. 
No 516 of 1921, in O. S. No. 7 of 1903. 


Mr. R. Kuppusami Iyer, for the Appel- 
lant. í 


JUDGMENT.—This is an appeal from 
the order of our learned brother, Odgers, J. 
The first point urged for the appellant is 
that the order on execution application 

No. 386 of 1918 operated as res ‘judicata in 
favour of the appellant and that the District 

Munsif was wrong in dismissing the exe- 
` cuiion application which was filed on the 
6th August- 1921. The District Munsif 
decided in E. P. No. 386 of 1918 that the 
. appliction of the appellant was not barred 
by limitation, The District Munsif who 
dealt with the present application set aside 
the ex parte order on No. 386 of 1918 on the 
ground that the District Munsif who first 
disposed of the petition had not before him 
the decision of the Privy Council in Khulna 
Loan Go., Lid. v. Jnanendra Nath Bose (i). 
It is pointed out by Mr. Kuppusami Iyer, 
and very rightly too, that the District 
Munsif was not justified in setting aside the 


ex parte orderon E. A. No. 386 of 1918 asthe. 


application toset asidetheex parte order was 
` made more than 30 days after the judgment- 
debtor became aware of the ex parte order 
against him. Against this order a revision 
petition was filed by the appellant and 
Odgers, -J., has dismissed the revision peti- 
tion. The order on E. P..No. 386 of 1918 
passed by the former District Munsif has 
ceased tobe in force. Therefore, there is 
no order now upon which the appellant 
can rely for his contention that the plea of 
limitation is barred by reason of the order 
on No. 386 of 1918. Therefore, we disallow 
this contention, 
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The next contention of Mr, Kuppuswami 
Iyer is that the application is not barred 
by reason of s. 48 of the C. P. ©. The 
decree in this case is a combined decree 
both against the property and person of the 
mortgagor under the old Code and ‘it has 
been distinctly held by the Privy Council 
in Khulna Loan Co., Lid. v. Jnanendra 
Nath Bose (1) that a decree against the 
person becomes unexecutable after the 
lapse of 12 years from the date of the 
decree, in other words, where a com bined 
decree gives relief against the property 
as well as the person of the mortgagor, 
the time for exécution against the person 
should be calculated from the date of the- 
decree and not from the date of the 
mortgagee failing to get relief by sale of 
the properties. In this case, the properties 
were sold onthe 26th July 191] and the 
mortgagee obtained orfly part satisfaction 
ofthe decree. But in view of the decision 
of their Lordships of the Privy Council in 
Khulna Loan. Co., kd. v. Jnanendra Nath 
Bose (1) we are unable to accept the conten- 
tion of Mr. Kuppuawami. Iyer that the ap: 
plication for the execution of the decree 
against the person of the mortgagor should 
be considered to be in time, for the reason 
that he could not have executed the decree 
before the sale of the property was found 
insufficient to satisfy his decree. If an. 
order was passed after the property had 
been sold, that for the balance, other pro- 
perties of. the mortgagor's should be pro- 
ceeded against, the present application 
would be in time, but no such order was 
passed and, therefore, the application is - 
barred by s.48 of the C. P. G. 

‘The appeal fails and is dissmissed. We 
make no order as to costs, as the respond- 
ent did not appear. 

Y.N. Yo, Appeal dismissed, 
(1) 45 Ind, Cas. 436; 22 C. W, N. 145 (P. C.). 
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MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 1831 or 1922, 
October 27, 1925. . 
Present:—Mr. Justice*Spencer, 
K NARAYANASWAML IYENGAR anp 
OTHERS— DEFENDANTS AND ANOTSER— 
APPELLANTS 


VETSUS 
A. THIPPAYYA—Praintirr No, 2— 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), Sch. IT 


b 
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para. 1—Arbitration through Court—Arbitrator re- 
‘quested to decide extraneous matter—Award, whether 
can be enforced. ‘ ; 

Where a matter in dispute ina suit is referred to 
arbitration through the Court and the parties private- 
ly request the arbitrator to decide a matter which is 
extraneous to the suit, his decision on the latter 
cannot be embodied in the decree to be passed in 
the suit, but there is nothing to prevent the parties 
from enforcing the award relating to the extraneous 
matter in a separate suit. 


Second appeal against a decree of the 
Court of the Subordinate Judge, Bellary, 
in A. S.No. 18 of 1922, (A. S. No. 25 of 1922), 
on the file of the District Court, Bellary, 
preferred against a decree of the Court of 
the District Munsif, Bellary, in O. S. 
No. 234 of 1920. 


Mr, C. V. Ananta Krishna Iyer, for the 
Appellant. 
Mr. B. Somayya, for the Respondents, 


JUDGMENT.*In O. S. No, 208 of 1916 
in the’District Munsif’s Court, Bellary, the 
plaintiff sued for a declaration that the 
mortgage bj a widow named Subbalak- 
shmiamma and a sale of a house were 
invalid beyond her life time, he being 
the reversioner to the estate. The 
mortgagee purchaser and the decree- 
holder in a money suit filed against 
the widow were made parties. The 
matter was referred to arbitration by order 
of Court on the consent of the parties. 
The arbitrators went beyond the scope of 
the reference and declared the plaintiff to 
be entitled to obtain immediate possession 
of the house during the widow's lifetime on 
payment of Rs. 90U which was not a matter 
referred to their decision through Court. 
The Court that tried the suit, therefore, 
rightly refused to embody that part of the 
award in its decree. Inthe present suit 
‘the same plaintiff has sued for possession 
of the house alleging that he has tendered 
Rs. 900 within the period provided in the 
award which was one year from the date 


of the award, The suit was dismissed with . 


costs, the District Munsif holding that there 
‘was noconsent on the part of the defend- 
ant that the arbitrators should settle the 
question of immediate delivery of the house. 
Upon appeal the learned Subordinate Judge 
“held that although the question of im- 
mediate possession was not a matter re- 
ferred to the arbitrators through Court yet 
the allegation in the plaint that the arbitra- 
tors were privately asked to decide this 
question and that the parties agreed to abide 
by their decision -was true, He disagreed 
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with the findingof the District Munsif who 
believed the evidence given by the defend- 
ant and he found as a fact that the defend- 
ant accepted the terms of the entire award 
not only in respect of the. matters referred. 
through Court but also in respect of the 
matters which the parties themselves invit-. 
ed the arbitrators to decide. Thisis a find- 
ingot fact by. the Appellate Oourt which 
had jurisdiction to decide it and I must 
accept the finding. ~ 

The learned Subordinate Judge on the, 
question of law held that this part of the 
award could be enforced as an agreenient 
between the parties. I think he was right. 
The decision in Muhammad Mumtaz Ali 
Khanv. Farhat Ali Khan (1) dealt only 
with an ultra vires award upon a matter 
which was not referred to arbitration either 
through Court or otherwise and Rampratap 
Chamria v. Durgaprasad Chamria (2) - may 
be distinguished on the same ground. These 
cases do not decide that if there is a private 
agreement to refer to arbitration and the 
arbitrators pronounce an award.that award 
cannot he enforced ina subsequent suit. 

The only other point iswhether the plaint- 
iff made a tenderof Rs. 900 within one 
year of the date fixed in the award. -It was . 
found that he gave a notice through his 
Vakil offering the money unconditionally 
before the due date and he applied for a 
challan for remitting Rs. 900 to the treasury 
on the 10th April 1918 which was the last 
day forthe tender. The Subordinate Judge 
was, therefore, right in holding that the 
plaintiff had complied with the condition 
under which it was agreed in adjustment of 
the parties’ disputes that the plaintiff should 
pay Rs. 900 and get possession of the proper- 
ty. The second appeal fails and is dismiss- 
ed with costs. The amount deposited in 
Court may be paid to the respondent’s 
Vakil in adjustment of the respondent's 
costs. | 

V. N. V. 


Z, K. Appeal dismissed. 
ee A. 394; 281 A. 190;-8 Sar. P. O. J. 85 


(2) 83 Ind. Cas, 300, 28 O. W. N. 424; A.I R. 1924 
Cal. 567. 
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RANGOON HIGH COURT. 
CRIMINAL APPBAL No. 332 or 1925. 
May 18, 1925. 
Present:—Mr. Justice Brown. 
EMPEROR— APPELLANT 
VETSUS 
NGA TUN MAUNG—RESPONDENT. . 
Penal Code (Act XLV of 1860), ss. 141, 148—Un- 
lawful assembly, what is—Common object—Meeting for 
deliberation. 
An assembly cannot be an unlawful assembly within 
the meaning of`s. 141 of the Penal Code unless the 
common object of the persons composing’ the assembly 


falls within one of the five classes described in that - 


section. [p. 849, col. 2] . 

For the purposes of s. 141 of the Penal Code the 

“common object” must denote a common object then 

-~ and there as an assembly to take action, and it cannot 
be held that there was such a common object because 
the members of the assembly agreed at sonie uncertain 
future date to take individual action. [ibid.] 

Where the members of an assembly merely agree 
as to what they should individually do, when, in the 
case of each person separately, a demand is made for 
the payment of a certain tax, the assembly does not 
come within-the definition ofan unlawful assembly. 
as laid down in s. 141 of the Penal Code. [p. 850, col. 1.] 


Criminal appeal from an order of the 
Sub-Divisional Magistrate, Thayetmyo, in 
Cr. Reg. No. 131 of 1924. 


The Assistant Government Advocate, for 
the Crown. 
Mr. Maung Ni, for the Respondent. 


JUDGMENT.—The respondent, Nga 
` Tun Maung, was convicted by the Sub- 
Divisional Magistrate, Thayetmyo, under 
the provisions of s. 143 of the Indian Penal 
Code and sentenced to suffer six months’ 
rigorous imprisonment. On appeal, this 
conviction was- set aside by the“ Sessions 
Judge and the respondent was acquitted. 
The Local Government has now preferred 
an appeal against this order of acquittal. 


The facts as found by the learned Sessions 
Judge areas follows:— 

The respondent is or was the president of 
a national association in Thayetmyo. On 
the 29th of September a largely attended 
meeting washeld at Bangon in one of the 
Pongyi-Kyaungs. At that time there was a 
wide-spread feeling throughout the country 
against the payment of capitation tax. The 
accused made a speech at the meeting in 
which he suggested thatthe imposition of 
capitation tax was peculiar: to Burma and 
illegal. He advised the people to plead 
poverty and thus evade payment of the tax 
when demand is made. ` The proposals were 
put to the meeting and were accepted 
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by all those present. These facts are not 
admitted by the respondent who gives 


quite a different version of what took place 


at the meeting. It is not, however, neces- 
sary for me to go into the facts of this case. 
It.is not alleged on’ behalf of the Crown 
that the facts can be put more strongly in 
favour of the prosecution than found by the 
Sessions Judge, and, in my opinion, the 
Sessions Judge was perfectly right in hold- 
ing that on those facts the offence, of 
which the respondent was convicted by 
the Magistrate had not been established. . 
Section 143 provides punishment for any 
person who is a member of an unlawful 
assembly. An unlawful assembly is defined 
ins. 141 of the Code. An assembly cannot 
be an unlawful assembly unless the common 
object of the persons composing the assemb- 
ly falls within one of the five classes de- 
scribed in that section. The contention in 
the present case is fhat the case falls 
within the second class and that the 
common object of.the persons composing 
the assembly was to resist the execution 
of any law or of any legal process. Section 
141 is the first section in Ch, VIII which is 
headed “Offence against the Public Tran- 
quillity.” It appears to have been founded 
onthe general principles of the English 
Common Law to protect the public peace 
from dangers to it caused by the combina- 


tion of the forces of a number of persons. | 


Tn the present case there was no suggestion 
whatever that the assembly should make use 
of its members and jointly resist any law 
or legal process. The members of the as- 


‘sembly merely agreed as to what they 


should individually do, when, in the case 
of each person, separately, a demand was 
made for the payment of capitation tax. 
Even assuming that mere refusal to pay a- 
tax would amount to resistance of the exe- 
cution of. a law I find myself unable to 
hold that the mere agreement entered into 
as to what they should individually ‘do on 
a subsequent occasion amounts to their hav- 
ing a common object to resist. There. was 
never any intention of resisting as a body 
either then or atany future time. Ifs, 141 
be read as a whole and with due regard to 
the position it occupies in the Code it seems 
to me that “common object” must denote a 
common object then and there as an assemb- 
ly to take action, and that it cannot be held 
that there was such a common object 
because the members of the assembly agreed 
at some uncertain future date to take in~ 


` 


850 


dividual action. It would be an undue 
extension of the meaning of the word 
“object” to say that the object of meeting 
or ofany of the persons composing ihe 
meeting was to resist the law. The object 
of the meeting was to discuss and agree as 
to what the members of the meeting should 
do individually on subsequent occasions. 

The learned Assistant Government Ad- 
vocate admits that he is unable to cite any 
case in which an assembly has been held 
to be an unlawful assembly where there 
has been no intention there and then as an 
assembly to carry out the unlawful object. 
I have been unable to find any direct 
judicial authority on the point. In Gour's 
Commentary on the Indian Penal - Code 
(page 566) the following passage occurs: 
“But it must be a part of the plan of the 
meeting that the common object should be 
forthwith carried isto effect, for, if men 
meet only to arrange plans for future action 
it cannot be said that there was any fear of 
the breach of the peace without which there 
can be no unlawful assembly.” This passage 
appears to be founded on some English 
authority which I have been unable to 
procure. But it appears to me to be in 
accordance with the -natural meaning of 
s, 141 of the Indian Penal Code. 

In Ratanlal's Law of Crimes the isad 


‘commentators appear to be of the same 


opinion for they state in their notes on 
s. 14]: “It seems also that there must be 
some present and -immediate purpose of 
carrying into effect the.common object and 
that a meeting for deliberation only, and 
. to arrange plans for future action is not an 
unlawful assembly.” 
It has been contended that to constitute 
Jan unlawful. assembly it is not necessary 
that violence should actually be used. This 
contention is no doubt correct. But to con- 
stitute an offence under s. 143 the common 
object as defined in s. 14} must be proved 
to exist. In my opinion the view of the 
law taken by the learned Sessions Judge 
was perfectly correct and the appellant was 
rightly -acquitted of the offence of being a 
member of an unlawful assembly. I dis- 
miss this appeal. 


Z, K, Appeal dismissed. 


IMAM ALI V. EMPEROR, 


(921. ©. 1928) 


LAHORE HIGH COURT. 
CRIMINAL APPEAL No. 897 oF 1924. 
-~ December 17, 1924, 

‘Present :—Mr. Justice Zafar Ali. 
IMAM AliI—Accusep—APPELLANT 
VETSUS 
EMPEROR—REspPonDENT. 

Criminal Procedure Code (Act V of 1898), s. 38, 
Illustration—Penal Code (Act XLV of 1860), ss. 366, 
876—Abduction with intent to commit rape—Commis- 

sion of rape—Sentence. 

Ifa person abducts a woman with intent to rape 
her and does rape her, he cannot be awarded separate 
aa under ss. 366 and 376, Penal Code. [p. 851, 
col, 1. 


Appeal from an order of the Magistrate 
First Class, exercising enhanced, powers ` 
under s. 30 of the Cr. P. C., Jhelum, dated 
the 28th July 1924. 

Mr. Dhan Raj Shah, for the Appellant. 

Mr. C. H. Carden Noad, Assistant Legal 
Remembrancer, for the Respondent, 


JUDGMENT.—The appellant a 
Aliaged about 20 has been convicted under 
ss. 366, 376 and 326 of the Indian Penal 
Code and sentenced to three years’ rigorous 
imprisonment for each offence, thesentences 
to run consecutively. The story of his 
victim Musammat Bassan, who was a spins- 
ter 16 years of age, was briefly as fol- 
lows :— 

She wascoming with other girls of her 
village with a pitcher fullof water on her 


head. As she approached the door of the” ` 


accused the latter who was already standing 
there came out and caught hold of her. 
He threw down her pitcher from her head, 
and dragged her away into a room inside 
his house. There he asked her to elope 
with him which she refused to do.. He 
then raped her and after that again asked 
her to run away with him. She refused 
again. He then cutoff her nose and up- 
per lip witha knife. The learned Counsel 
who has appeared for the appellant expresses 
his inability to urge that it was not the 
accused who cut off the girls nose and lip 
or that the girl’s main story is unworthy 
of credit. According tothe evidence of a 
lady doctor, her hymen had been recently 
ruptured and sothere can be no manner 
of doubt that the accused dragged her away 
into the house and there raped her and then 
cut off her nose and upper lip. 


The girl had once been engaged to him 
but the engagement had been broken off, 
and the accused had married another girl. 
Later on his wife died and he wanted ig 
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marry the complainant but her parents did 
not agree, This was the-motive for the most 
dastardly act done by him. 

* His Counsel, however, urges that separate 
sentences under.ss. 366 and 376 could not 
be awarded andin support of this conten- 
tion he cites the unpublished Division 
Bench judgment of the Punjab Chief Court 
in Criminal Appeal No, 101 of 1914, dated 
the 13th August 1914. In that case the 
learned Judges held by a reference to the 
Illustration to s. 35 of the Cr. P C. that 
if aparaon abducis a woman with intent 
to rape her and does rape her he cannot 
be awarded separate sentences under ss. 369 
and 376 of the Indian Penal Code. In 
view of that ruling I set aside the sentence 
under s. 365 and maintain the sentences 
under ss. 376 and 826, Indian Penal Code. 

Mr. Noad on behalf of the Crown states 
that the punishment thus reduced is in- 
adequate and that he will in due course 
file an application forenhancement of sent- 
ences. This will be considered when he 
will make the application. At present the 
result is that the appealis accepted to the 
extent stated above. 


Z. K. Appeal accepted. 


NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
CRIMINAL Reviston No. 141 or 1925. 

July 17, 1925. 

Present:—Mr. Findlay, Officiating J. O. 
LOCAL GOVERNMENT— APPLICANT 
VETSuUS 
DOMA KUNBI—Accosnro—Non-APpPLicanT. 
Criminal Procedure Code (Act V of 1898), ss. 489 to 
4839—Revision—Judicial Commissioner's Court, power 
of—~Interference with conviction by Single Judge— 
Conviction, alteration in, by Judge—Enhancement of 

sentence at instance of Government—Procedure. 

Jt is not open to the Judicial Commissioner's Court 
under s. 439 of the Cr. P. C. toalter or interfere 
with a conviction which has been arrived at by.a 
Judge of the. Court, as ss. 435 to 439 of the Code 
clearly contemplate interference only with the findings, 
sentences or orders of any inferior Court. [p. 852, 
col, 1. 

Wire, however, a Judge of the Judicial Commis- 
sioner’s Court hearing an appéal against a conviction, 
alters the conviction to one fora graver offence, but 
does not himself enhance the sentence, but suggests 
an action in that behalf by the Local Government, 
his judgment is not final from that point of View 
and the Judicial Commissioner's Court does not 
become a functus officio and is competent to hear 
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application on behalf of the Local Government for 
enhancement of. the’sentence. [ibid.] j 5 

Ifa finding of a Sessions Judge for culpable 
homicide has been altered by the Appellate Court 
to one for murder, it is open to the Judicial Commis- 
sioner's Court sitting asa Court of Revision to pass 
a legal sentence for the offence of murder. [p. 852, 
col. 2. 

The proper construction to-be put on s. 439 (4), Cr. 
P. C., is that it refers to cases where there hag been 
a complete acquittal and not to cases where there has 

een only an alteration of findings by the Appellate 
Court, the conviction by the Sessions Court being 
kept in tact. [ibid.] 

Kambam Bali Reddy v. Emperor, 22 Ind. Cas. 756; 
37 M. 119; 15 Cr. L. J. 180, followed. : . 

.It is open to a Judge of the Judicial Commissioner's 
Court, who hears an appeal against a conviction and 
who comes to the conclusion that a graver offence has 
been committed, not only to alter the conviction but 
to proceed on the revisional side to issue notice to the 
accused to show cause why the sentence should not be 
enhanced, and, if no sufficient cause is shown, to en~ 
hance the sentence accordingly. [p. 854, col. 1.] 

Mangal Naran v. Emperor, 87 Ind. Cas. 424; 49 B. 
450; 27 Bom. L. R. 355; (1925) A. I. R.(B.) 268; 26 
Cr. L. J. 968, followed. | : . 

Application for revi8ion of the judgment 
of the Sessions Judge, Nagpur, dated the 
24th February 1925,in Sessions Trial No. 19 
of 1924. 

Mr, G. P. Dick (Government Advocate), for 
the Applicant. 

Mr. V. Bose, for the Non- Applicant, 


ORDER.—The present application has 
been filed by the Local Government under 
somewhat exceptional circumstances, The 
non-applicant Doma Kunbi, after being 
charged with the offence of the murder of one 
Jago Kunbi, was convicted by the Sessions 
Judge, Nagpur of the minor offence of 
culpable homicide not amounting to murder 
under s. 3L4 of the Iädian Penal Code, be- 
ing acquitted of the charge of murder, and 
was sentenced to 5 years’ rigorous imprison- 
ment. He appealed against the said sen- 
tence to this Court, the appeal being heard 
by Hallifax, A.J.C., who came to the con- 
clusion that the offence committed by 
Doma was one of murder and altered the 
conviction accordingly. The learned Addi- 
tional Judicial Commissioner held that he 
could not interfere with the sentence passed 
but added that thecase would be brought 
to the notice of the Local Government. 
Presumably, as a result of this the Local 
Government have now applied in revision 
to the effect that an appropriate and legal 
sentence in the case of a conviction for 
murder should be passed by this Court, and 
we have now heard the present application. 

The learned Counsel for the non-applicant 
has strenuously urged that it was open te 
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us, sitting as a Bench, to go into the merits 
of the conviction for murder and, if neces- 
sary to alter that conviction. He has point- 
ed out that otherwise he finds himself in an 
_ anomalous position as all that it would be 
open to him to urge before us would be that 
the non-applicant should be sentenced to 
the lesser of the two punishments provided 
for the offence of murder. We fully realise 
_ that the position is andmalous and exception- 
al but we are nevertheless of opinion that, 
sitting as a Court of Revision; it is not open 
to us under s. 439, Or. P. C.,+to alter or inter- 


fere with a conviction which has been- 


arrived at -by a Judge of this Court. Sec- 
tions 435 to 439 clearly contemplate inter- 
ference only - with the findings, sentences 
or orders of any inferior Court. ‘This fact 
alone makes it absolutely clear, in our 
opinion, that we-cannot, even if we should 
see reason to, interfeye with the conviction 


for murder arrived at by Hallifax,-A. J. C.. 


It has been urged on behalf of the non- 
applicant that the action of this Bench in 
taking cognizance of the case was ultra 


vires and that this Court had become’ 


functus officio assoon as Hallifax, A. J. C., 
had delivered his judgment in Criminal 
‘Appeal No. 72 of 1y25. It was admitted by 
‘Counsel for the non-applicant that it might 
have been open to Hallifax, A. J.C. even 
‘to enhance the sentence, but it is urged that, 
henot having done so, we are precluded 
from now interfering. Reliance has been 
placed on s. 369, Or. P. C.,in this connec- 
‘tion, but we cannot.agree that the judgment 
of Hallifax, A. J. O., can from this point of 
view, be regarded as a final one. The later 
part of: that judgment clearly contemplates 
further action by this Court in case the 
Local Government decided to move in the 
matter, and the present proceedings must 
“be, in our opinion, regarded asa completion 
of, or necessary addendum te the judgment 
delivered by Hallifax, A. J. C. 
We do not think it necessary to enter into 
the: abstract argument offered by Counsel 
. for the non-applicant to the effect that, theo- 
‘retically at least the present non-applicant 
“asa result of our taking into consideration 
the application, of the Local Government, 
is placed in peril ofhis life, and that in every 
such case the rules of this. Court require 
‘that the appeal should be heard by a Bench. 
We are satisfied--and we informed Counsel 
for the non-applicant in the- course of 
eargument of this that the circumstances of 
this case would not, in any event, call in our 
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opinion, for the infliction ofthe death penalty, 
and from the practical pointof view, therefore 


this line of argument becomes one which it - 
is needless to consider in the circumstances 


_of the present case. 


The next argument offered on behalf of the 
non-applicant is that as he.had already been 
acquitted of the charge of murder and as 
there has been no appeal by the Local 
Government against that acquittal, we are’ 
precluded from taking cognizance of the 
present case. Reference has been made 
to the fact that under s. 423 (b) (2) this 
Court may have been entitled to alter the 
finding to one of murder, but it is expressly 
prohibited from enhancing the sentence. 
We are, however, now sitting as a Court of 
Revision, and the finding having been ` 
legitimately altered by Hallifax, A. J.C., 
sitting as a Court of Appeal, to one of 
murder, we are of opinion that itis within 
our power, sitting as a Court of Revision, to 
pass a sentence which will be a legal one 
in view of the conviction for murder. In 
Kambam Bali Reddy v Emperor (1) Benson 
and Ayyar, JJ., held as regards s. 439, sub- 
s.(4), that the proper construction to be 
put thereon is that it only refers to cases 
where there has been a complete acquittal. 
In this case there wasno complete acquit- 
tal before the Sessions Judge. All that 
the latter Court did, was.to recorda find- 
ing of culpable homicide not, amounting , 
to murder instead of one of murder itself. 
We concur with. the two learned Judges ` 
mentioned that this is the proper construc- 
tion to be put on s. 439, sub-s. (4), Or. P. O. 

in the present case, ‘therefore, all that is 
required of us to do is to pass a legal 
sentence in view of the: conviction for 
murder recorded by Hallifax, A.J.C. We 
accordingly enhance the sentence of 5 years’ 
rigorous imprisonment passed by the 
Sessions Judge, Nagpur, to one of trans- 
portation for life. < : 


In view, however, of the peculiar circum- 
stances of this case, we have judged it 
well to make an independent examination 
of the record and to record whether or not,. 
in our opinion, the non-applicant is guilty 
of murder, In the written argument (part 


.of which challenges the merits of the 


conviction) which we have allowed Counsel 
for the non-applicant to file, various con- 
siderations have been advanced attacking 
the conviction for murder on the merits, 


(1) 22 Ind, Cas, 756; 37 M, 119; 15 Or. L, J, 160, 
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Reference has been made to the fact that 


_ ‘some prosecution witnesses, at least, have. 


from time to time changed or improved 
upon their original stories. 
has been laid on the fact that the weapon, 
with which Jago was stabbed, has been 
described in various ways from time to 
time, at one time as a tutari, forexample, 
while at anotheras a gupti. We do not 
think. that this matter is of any vital 
importance. The weapon in question has 
been fully described by Hallifax, A. J. O., 
and it was certainly of a hybred nature, 
misdescription of which was also bound to 
occur. Apparently, there was a shemb or so- 
called ferrule on the weapon, which Vithal 
removed before he handed it to Doma: cf 
- the evidence of Laxman- (P. W. No. 1). 
That the weapon used had a sharp pointed 
end is clearly shown by Hallifax, A. J. C., 
and Doma must have been well aware of 
this. The evidence of Laxman (P..W. No. 1), 
Bajirao (P. W. No. 9), Sakharam (P. W. 
No, 10), Raja (P. W. No. 11) and Jago (P. 
W. No. 12) leaves, in our opinion, no doubt 
that Doma did stab Jago with this weapon, 
as found by Hallifax, A. J: C., We do 
not think much importance can be 
attached to the fact that C. V. Sahasar- 
hudhe, Assistant Medical Officer, (P. W. 
No. 10 in the Committing Magistrate’s 
-Court), had originally described the wound 
as a lacerated one; if he did so, the mis- 
take was,in all probability, a careless one. 
In view of certain aspects of the medical 
evidence it has, indeed, been suggested 
on behalf of the non-applicant that the 
rupture in the long may have been cau3ed 
subsequently by a further insertion of the 
same or another weapon by some person 
other than the non-applicant. This theory 
seems to us too far fetched a one to require 
detailed discussion. We are satisfied, in 
particular on the evidence of Lt. Col. Tarr, 
Civil Surgeon, (P, W. No. bin the Commit- 
ting Magistrate’s Court), that curious and 
exceptional though this case may be from 
the medical point of view, Jago’s death 
occurred as a direct result of the stab 
inflicted by the non-applicant. 

Mneh has been made of the fact that 
in the deceased's written report made to 
the Police (Ex. P.-1) and in the earlier 
reports of the affair generally the tendency 
was to describes Jago as only having 
‘received an ordinary heating with sticks 
and the like, Very obviously, however, 
the eye-witnesses did not realise, nor is 
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this to be wondered at, thatthe real and 
vital injury had been caused by the one 
thrust given with the so-called tutari. 
Again, mention has been made of the 
fact thatthe Civil Surgeon considers that 
the deceased's arm must have been at right 


` angles to his body before the piece of 


iron found therein could have entered 
Jago's person in the way it did, and it 
has been suggested. that the -evidence goes 
to show that the deceased was held down 
when the stab-wound was inflicted. In the 
course of a struggle of this nature, the 
deceased's -arm would, at some stage or 
other, in all probability, be at an angle 
to his -body, which would permit of the 
thrust in question having been given, and 
we see nothing in this suggestion in the 
non-applicant’s favour. 

The theory of accident is also, in our 
opinion, an untenable one, The deliberate 
removal of the ferrule, before the weapon 
was handed over to Doma, and his delibe- 
rate use of it immediately thereafter 
sufficiently dispose of this suggestion. 
Even, on the merits, therefore, we are 
satisfied that the conviction in:the present 
case was bound to be one for murder. 

At the same time, im case the Local 
Government should see cause to show any 


- clemency to the non-applicant by way of 


substitution of a period of rigorous im- 
prisonment in place of the sentence of 
transportation, which we have felt bound to 
pass, we desire to record our opinion that 
the circumstances of this case would seem 
to call for some clemency being shown to 
the non-applicant, We think that the said 
circumstances, in all probability, bring the 
cse under the third clause of s. 300, 
Indian Penal Code, viz., that the non-- 
applicant stabbed Jago with the intention 
of causing bodily injury to him and that 
this bodily injury was sufficient in the 
ordinary course of nature to cause death. 


We do not think that the non-applicant can 


even be credited “with the constructive 
knowledge that he knew the bodily injury 
he intended to inflict was likely to cause - 
death. In other words, thee case does not 
come under the second clause of s. 300, 
Indian Penal Gode. The offence was com- 


‘mitted in the course of a sudden brawl, in 


which the main parties concerned were- 
highly excited and had lost control of 
themselves as a consequence of the dispute® 
over the field concerned. Still further, 
although considerable violence must have 
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been used in inflicting the blow, the ques- 
tion remains whether the non-applicant 
fully realised what the result of his action 

: might have been, although he must, never- 
theless, be credited with the constructive 
intention, already referred to and specified 
in the third clause of s. 300, Indian Penal 
Code, In all the circumstances of the case, 
therefore, we desire to record our opinion 
that the interests of justice would be met 
by a sentence of rigorous imprisonment of 
from 7 to 10 years. 

We desire to add that, in our opinion, it 
is open toa Judgeof this Court, who hears 
an appeal against a conviction and who 
comes to the conclusion thata grave offence 
has been committed, not only to alter the 
conviction but. then to proceed on the 
revisional side to isgue notice to the accus- 
ed to show cause. why the sentence should 
not be enhanced and, if no sufficient cause 

` is shown, to enhance the sentence accord- 
ingly. Wefind support for our review in 
the recent case of Mangal Naran v. Em- 


peror (2) decided by Macleod, C. J., and 


Crump, J 


N. H. Order accordingly. 


(2) 87 Ind. Cas. 424; 49 B. 450; 27 Bom. L. R. 355; 
(1925) A. I. R. (B.) 268; 26 Cr. L. J. 968 55. 


RANGOON HIGH COURT. 
Caminal Revision No. 696-B or 1925. 
June 30, 1925. 
Present:—Mr. Justice Maung Ba. 
EMPEROR—Pet!tTIoner 

i VETSUS 


MAUNG THAN GYAUNG — RESPONDENT, 

Burma Village Act (VI of 1907), s. 21 (a)—Pwe, 
meaning of—Dramatic performance held by amateurs 
for public entertainment—Notice, absence of—Robbery 
—Offence. 

For the purposes of the Burma Village Act a 
pwe ordinarily includes a theatrical or dramatic per- 
-formance held for public entertainment whether on 
public or private property. 

The object of requiring a permit for such a per- 
formance is to ensure that the authorities should get 
timely notice to arrange for precautionary measures, 

Accused gave a dramatic performance at his house 
for public entertainment without obtaining a permit 
for the same. The troupe was composed of local 
amateurs. During the performance a robbery took 
place in the neighbourhood: 

Held, that the accused was guilty of an offence 
under s. 21 (a) of the Burma Village Act. 
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Criminal revision from an order of the. 
Additional Magistrate, Allanmyo, in Crimi- 
nal Regular Trial No. 27 of 1925. 

JUDGMENT.—Maung Than Gyaung 
of Myitnahole village in the Allanmyo 
Township held a shinbyu ahlu.at his house. 
The local amateurs designated as ayat-zat 
performed without payment in his com- 
pound on the night of 13th February last. 
Unfortunately a robbery took place during 
the performance a short distance away. 
Maung Than Gyaung had taken no previous 
permit for the show. . Consequently he 
was run in undere. 21 (a), Burma Village 
Act, and fined Rs. 5. : 

The learned District Magistrate of Tha- 
yetmyo doubted whether any permit was 
required for such amateur performances by 
villagers and submitted the case with a 
recommendation that the conviction and 
sentence be set aside. 

For the purposes of the Act pwe ordi- 
narily includes a theatrical or dramatic per- 
formance held for public entertainment 
whether on public or private property. 

The gist of the above definition is “the 
holding “for public entertainment.” The 
object of requiring a permit is to ensure 
that the authorities get timely notice to 
arrange for precautionary measures. In 
the present case the performance was for 
public entertainment at an ahlu, and as the 
authorities had not been given any notice, 
a robbery took place, ‘Moreover, though 
the troupe was composed of local amateurs, 
there is evidence to the effect that this 
zat used to perform in other villages on 
hire ranging from Rs. 40 to Rs. 60. This 
offence was committed in the Allanmyo 
Township where the Local Government . 
have deemed fit to declare even payapwes 
and pongyibyans to be pwes for the purposes 
of the Act (see General Department Noti- 
fication at page 43 of the Village Manual). 

Iam of opinion that tbis ayat-zat 
comes within the purview of s. 21 of the 


Village Act. Let the case be returned 
accordingly. 
Z. K. Case returned. 
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MADRAS HIGH COURT. 
- + OURIMINAL Reviston Cass No. 219 or 1924. 
CaiminaL Revision Petition No. 188 oF 


December 11, 1924. 
Present :—Mr. Justice Srinivasa Iyengar. 
VAITHI MATHARAN AND 0OTHERS— 
PETITIONERS 
j - versus ; 
NARAYANASWAMI IYER—RESPONDENT. 
Penal Code (Act XLV of 1860), s. 3879—-Theft— 


Catching fish in poromboke tank in assertion of bona 
| fide right—Offence. 
Catching fish in a poromboke tank in the assertion 


of = bona fide right does not amount to the offence of 
theft. 


Petition, under ss. 435 and 439 of the Cr. 
P. C., 1898, praying the High Court to revise 
an order of the Court of Session of the West 
Tanjore Division, at Tanjore, dated the 20th 
December 1923, in Ori. R. P. No. 21 of 
1923 (O. CO, No. 85 of 1923, on the file of the 
Court of the Second Class, Magistrate, Tiru- 
vadi) and to direct stay of further proceed- 
ings in pursuance of the said order of the 
Court of Session of the West Tanjore Divi- 
sion, pending final orders on this petition. 


Messrs, V. L. Ethiraj and K. P. Raman’ 


Menon, for the Petitioners. 

Messrs, Nugent Grant and K. V. Srinivasa 
Iyer, for the Respondent. 

The Public Prosecutor on behalf of the 
Crown, : 


ORDER.—The order of the Sessions 
Judge directing a re-trial of the accused in 
this case for the offence with regard to 
which they were discharged by the Magis- 
trate is wrong. There was really no evi- 
dence on the record with regard to the 
ownership of the tank. It appears from the 
evidence of the karnam that it was porom- 
boke and if was a poromboke tank. So 
long as the villagers agree, it is well-known 
that the temple authorities or the head- 
man of the village lease out the yield from 
such common resources and utilise the 
same for common purposes. The mere fact, 
therefore, that the fishery in this tank was 
leased out in previous years by the temple 
trustee would not in view of the nature of 
the common practice go to establish the 
ownership in the tank. Unless the owner- 
ship in the tank is established, there is no 
question of possession of the fish and there 
is a fortiori no question of any theft of 
any fish. After all, I am not at all satis- 
fied that the accused in this case did what 
they did dishonestly and that they did not 
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catch the fish asserting a bona fide right 
thereto. Ithink the criticism ofthe Ses- 
sions Judge that the word bona fide did 
not appear in the judgment of the Magis- 
trate is somewhat meticulous. There is no 
doubt whatever as to what the Magistrate 
really meant to do. The order of the Ses- 
sions Judge is, therefore, set aside. 

V. N. V. Order set aside, 

Z. K. 


. SIND JUDICIAL COMMIS- 

; SIONER’S COURT. 
Cxtminat REVISION APPLICATION No. 230 
or 1925. 

November 24, 1925. 
Present:—Mr. Kancaid, J. C., and 
- . Mr. Lobo, A. J. O. 
DWARKA AND aNoTHER—APPLIOANTS 
versus : 
EMPEROR-—OPPOSITE PARTY. . 
Aiea Procedure ne Soman Ta ss. 867, 
nt eilate Court, . 
e a Ja a el Court other than a High 
Court, must comply with the provisions of s. 367 of 
the Or. P. O., that is to say, it must contain the point 
or points for determination and the decision thereon 
and the reasons for the decision. 

Ram Lal Singh v. Hari Charan Ahir, 5 Ind. Cas. 
999: 370. 194; 11 ©. L. J. 410; 11 Or. L. J. 348, relied 
upon. A 

Application to revise an order of the 
District Magistrate, Sukkur, dated the 3rd 
August 1925. - 

Mr.- Partabrai D, Punwani, for the Ap- 
plicants. ; 

Mr. T. G. Elphinston, Public Prosecutor, 
for the Crown, | 

JUDGMENT.—The facts of this re- 
visional application are very simple and are 
shortly as follows :— | 

The complainant had one house which 
we may, for the purpose of convenience, 
call house A and he sued the applicant 
to obtain possession of a second house, 
which forthe sake of convenience, may be. 
called house B. He gota decree for house 
B and thus obtained possessions: of both 
houses. On a subsequent date the witness 
Jethanand went to the complainant and 
told him that he had observed the appli- 
cants breaking into the house A. It was 6 
o'clock in the morning and the complainant 
with Jethanand went back to the house A 
and found the present applicant No.e 1 
standing at the door of the house with a 
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stick in his hand and the applicant No. 2 
inside. They would not allow the complain- 
ant fo enter the house with the result that 
he went to the Third Class Magistrate of 
Sukkur (Mr, Gorwalla) who convicted both 
the applicants under s. 448 of the Indian 
Penal Code. He sentenced them to pay a 
fine of Rs. 50 each or in default to suffer 
15 days’ rigorous imprisonment. Rs. 30 
out of the total amount were to be award- 
ed as compensation to the complain- 
ant. Against this finding and sentence the- 
-applicants appealed to the learned District 
Magistrate of Sukkur who confirmed the 
conviction and dismissed the appeal. 


Against this order of the learned District 
Magistrate a revision application has ‘been 
made to this Court, 


The learned Distriet Magistrate has given 
us the story put forward by the applicants, 
namely, that the complainant had given. 
them the key of the house A and that it 
was wifthhis permission that they opened 
the lock of the door and entered it. The 
learned District Magistrate, however, has 
observed - that even believing the defence 
story he cannot but hold that their action 
amounted to a criminal trespass. We find 
it very difficult to follow the reasoning of 
the learned District Magistrate. If the 
complainant really did give the key of house 


-A to the applicants and they entered it 


- with his permission, it was then impos- 
sible that they did so with intention to 
commit an offence or to intimidate or annoy 
the complainant, Unfortunately, we have 
no findings of fact in the learned District 
Magistrates judgment and so we are un- 
able to say that we will accept the lower 
Appellate Court's view of the facts, as has 
long been the practice of High Courts to 
do. In these circumstances we see no 
alternative but to return this case to the 
learned District Magistrate and to. direct 
him to re-hear the appeal and to write a 
legal judgmentin it. In this connection 
we would specially draw his attention to 
s. 367 ands. 424 of the Cr. P, O. Section 
367 lays down that every judgment shall. 
contain the point or points ‘for determina- 
tion and the decision thereon and the 
reasons for the decision. Section 424 
applies the direction contained inthis sec- 
tion to the judgment of any Appellate Court 
ether than the High Court. We would 
specially draw the learned District Magis- 
trates attention to the case-of Ram Lal 
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Singh v. Hari Charan Ahir (1), wherein 
Jenkins, C. J. made the following observa- 
tions :— 3 

“It is continually overlooked by Courts 
of Appeal that s. 424 of the Or. P. C. pre- 
scribes that the rules contained in Chap. 
XXVI, as to the judgment ofa Criminal 
Court of Original Jurisdiction shall. apply, 
so faras may be practicable, to the judg- 
ment of any Appellate Court other than 
a High Court; and one of the sections in 
Ch. XXVI, is s. 367, which - prescribes 
that a judgment shall, among other things, 
contain the point or points for determina- 
tion, the decision thereon, and the reasons 
for the decision.” 

The learned District Magistrate will no 
doubt bear these remarks carefully in mind 
when he re-writes the judgment in this case 


` after re-hearing the Pleaders engaged in it. 


The case is sent back for re-hearing and 
re-tigal, 
Z. K. Case sent back. 

(1) 5 Ind. Cas. 999; 37 O. 194; 11 C. L. J. 410; 11 
Cr. L. J. 348. | ; 





OUDH CHIEF COURT. 
MISCELLANEOUS APPLICATION No, 656 
or 1925. 

December 17, 1925. | 
Present:—Mr- Justice Stuart, Chief Judge. 
Baba ISHWAR DAS—Accrsep— 
APPLICANT 

J versus 
EMPEROR THroveu Mahant HAR 
NARAIN DAS—Compiatinant— 
OPPOSITE Party 3 

Criminal Procedure Code (Act V of 1898), s. 526— 
Transfer of case—District Magistrate witness for 
prosecution—Examination of complainant at his 
house. . $ 

The fact that the District Magistrate is cited as a 
witness forthe prosecution ina trial before another 
Magistrate in the District is no ground for supposing 
that the accused will be prejudiced in his trial, so as 
to justify a transfer of the case. 

The fact that a Magistrate trying a case proposes to 
conduct that portion of the proceedings in which the 
complainant, who isa very old man and for many 
years has not left the precincts of his residence, is a 
witness, at the latter’s residence, giving the accused 
every opportunity of being represented and conduct- 
ing his case there, does not callfor a transfer of the 
case, as the circumstance would in no way prejudice 
the trial. f 

Application under s. 526,.Cr. P. C., for 
transferring the case from the Court of the 
District Magistrate, First Class, Fyzabad, to 
some other District . 

Dr, J. Misra, for the Applicant. 

Mr. N. N. dhoshal, R. B., for the Orown, 
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Messrs. Niamatullah and Mohd. Ismail, 
for the Opposite Party. 

JUDGMENT.—This is an application 
for “transfer. The facts are these: The 
applicant isa chela of a Mahant residing 
in Hanuman Garhi, Ajudhia. Tae com- 
plainant isa Mahant unconnected with the 
applicant who also resides in the Hanu- 
man Garhi, Ajudhia. The complainant has 


instituted criminal proceedings against the’ 


applicant on a charge of defamation under 
s. 500, Indian Penal Code. The case is at 
presentin the Court of Mirza Mohammad 
. Hasan, Magistrate of the First Class in 
Fyzabad. This application prays, firstly, that 
the case should be transferred not only from 
the Court of Mirza Mohammad Hasan, but 
from the Fyzabad District and secondly, 
- that if the case is not- so transferred the 
Magistrate should be ordered to examine 
the complainant in the Court house at 
Fyzabad and not at the complainant's resi- 
dence in Ajudhia. The applicant has had 
the advantage of having his. application 
argued -by a competent Counsel who, I 
understand, has been briefed specially for 
theargument, and in these circumstances 
itis not likely that anything which could 
be put forward in favour of the applicant 
has been omitted. The first thing that 
stands out clearly is that there is nothing 
made out which can in any way impugn 
the impartiality or the competence of Mirza 
Mohammad Hasan. It is suggested that as 
the District Magistrate of Fyzabad may-be 
cited asa witness in the case the appli- 
cant will be prejudiced by having the case 
heard in the Fyzabad District. lf the 
result of calling the District Magistrate as 
a witness in Fyzabad were to prejudice 
the applicant's trial it would follow as a 
necessary consequenc3 that the Trying 
Magistrate was not fit to be trusted and as 
I have every reason to suppose that the 
Trying Magistrate is competent, I attach no 
weight to this suggestion. The second 
point is that the Trying Magistrate pro- 
poses to conduct that portion of pro- 


ceedings in which the complainant is a- 


witness at Hanuman Garhi. It is not sug- 
gested that he isnot giving the applicant 
every opportunity of being represented and 
conducting his case at Hanuman Garhi. 
The applicant resents this action on the 
part of the Trying Magistrate on the ground 
-that he is thereby showing special favour 
to the complainant, In the. explanation 
submitted to me by the District Magistrate, 
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I find that the reason why the Trying 
Magistrate proposes to take this course is 
because the complainant is a very old man 
whofor many years has never left the pre- 
cinets of the Garhi. I regard the Magis- 
trate’s action in this particular as showing 
nothing more than considération for a man 
whom he believes to be old and infirm, and 
the circumstances in no way prejudice the 
applicant's trial. I dismiss this applica- 
tioa for transfer and direct Mirza Moham- 
mad Hasan to continue proceedings. The 
applicant Ishwar Das will pay the costs of 
Mahant Har Narain Das in the matter of this ` 
application. 


N.H. Application dismissed. 





ALLAHABAD HIGH COURT. 
Criminau Revision No. 409 or 1925. 
7 November 18, 1925. 
Present :—Mr. Justice Dalal and 
Mr. Justice Boys. 
JALAL UDDIN— APPLICANT 
: versus 
EMPEROR—OpposirE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 197 (1) 
—U. P. Excise det (IV of 1910), s. 10 (8) (£}--Exetse 
Inspector, whether removable from office by Excise | 
Commissioner -Sanction for prosecution, whether 
necessary. 

An Excise Inspector in the U. P. is removable from 
his office by the Excise Commissioner and the sanc- 
tion of the Local Government is not, therefore, neces- 
sary under s. 197 (1), Cr. P. ©., for the prosecution of 
such Inspector. [p. 860, cal 1.) 

Criminal revision from-an order of the 
Sessions Judge, Moradabad, dated the 6th 
July 1925, 

Mr. R. F. Bahadurji-(with him Messrs. 
Nihal Chand and Kedar Nath), for the 
Applicant. 4 

The Assistant Government Advocate, for 
the Crown.’ 

JUDGMENT,—Jalaluddin Excise In- 
spector of .the- Bijnor District applied to 
the High Court in revision to have his con- 
viction unders. 161, Indian Penal Cede, for 
taking an illegal gratification from a liquor 
contractor set aside. The learned Judge to 
whom the application was presented refer- 
red the matter to a Bench of two Judges 
and also issued a notice to Jalaluddin to 
show cause why the sentence passed on hine 
should not be enhanced. The applicant 
was sentenced by a Magistrate of the 
Moradabad District, to whose Court the 
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vase was transferred from Bijnor, to simple 
imprisonment for one month and a fine of 
Rs. 500 with three month's further simple 
imprisonment in default. 

The point raised in revision was that the 
prosecution of the applicant without the 
sanction of the Local Government was bad 
and so the trial should be set aside. The 
applicant is an Excise Inspector who was 


appointed to his post by the Local Govern-- 


ment in 1909. Under s. 197 (1) of the 
Cr. P. ©. the sanction, of the Local Govern- 
ment is necessary for the prosecution of any 
public servant who is not removeable from 
his office save by or with the sanction of the 
Local Government or some higher authori- 
ty. The appellant was appointed prior to 
the passing of the U. P. Excise Act IV of 
1910, Unders. 10 (2)of that Act the Local 
Government is given power by a notifica- 
tion to appoint an officer referred to as the 
Excise Commissioner vide cl. (a) and to 
delegate to the officer all or any ofits powers 
under the Act except the power conferred 
by s. 40 of the Act to make rules. In pursu- 
anceof such authority the Local Govern- 
ment issued a notification under s. 10 (2) 
(f) of the U. P. Excise Act on 8th Sep- 
tember 1924. It is admitted that an Excise 
Commissioner has been duly appointed, 
‘Under the Notification No. 295-XITI-110 
of 8th September 1924 (U. P. Gazette of 
13th September 1924, page 1249) the Local 
Government has delegated to the Excise 
Commissioner among other the following 
powers : . 

‘9. Power to appoint all officers of the 
Excise Department below the rank of 
Assistant Excise Commissioner, provided 
that the appointment and promotion, re- 
moval or dismissal of Excise Inspectors shall 
be subject to the general control of the Local 
Government. 

“10. Power to censure, withhold pro- 
motion frem, reduce to a lower pest, sus- 
pend, remove or dismiss all officers of the 
Excise Department below the rank of 
Assistant Excise Commissioner.” 

There is a proviso added to the powers 
that in cases” of dismissal, removal or 
reduction the Excise Commissioner shall 
follow the procedure laid down in r. 14 
of the rules made by the Secretary of State 
under s. 96-B (2) of the Government of India 
Act. According to this notification the 
applicant who is an Excise Officer below 
the rank of Assistant Excise Commissicrer 
may be dismissed by the Excise Commis- 
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sioner. He is, therefore, removeable from his 
office by an authority lower than that of the 
Local Government and without the sanc- 
tion of that Government. E 

The arguments advanced by the appli- 
cant's learned Counsel were directed to the 
following points : | 

(1) That the applicant having been 
appointed prior to the date of the notifica- 
tion he could not be dismissed by the 
Excise Commissioner. h 

(2) That the notification in so far as it 
gave power to the Excise Commissioner to 
dismiss the applicant, was ultra vires to 
that extent. 

(3) That the authority of the Excise Com- 
missioner was delegated authority and even 
when he dismissed an Excise Officer it 
must be taken as if the dismissal was really 
made by the Local Government through the 
agency of the Excise Commissioner, ; 

The authority No. 10 of the notification 
quoted by us above makes it clear that the 
Excise Commissioner has been given power 
of dismissal of Excise Officers below tke 
rank of Assistant Excise Commissioner 
appointed even prior to the date of the 
notification. In our opinion the applicant 
could be dismissed by the Excise Commis- 
sioner. j ; | 

By reference to various other notifications 
it shall ba shown that the notification to the 
extent of the authority No. 10 was not ultra 
vires. Reference was made to the Govern- 
ment of India Act, s. 96-B (1) wherein it is 
enacted “subject to the provisions of this 
Act and of rules made thereunder every 
person in the civil service of the Crown 
in India holds office during His Majes- 
ty’s pleasure.................: but no person 
in that service may be dismissed by 
any authority subordinate to that by 
which he was appointed.................: “It was 
argued that the applicant having been 
appointed by the authority of the Local 
Government may notbe dismissed by any 
authority subordinate to the Local Govern- 
ment aad ifany ruleis made by the Local 
Government to that effect it would be con- 
trary to the provisions of s. ¥6-B (1). The 
clause, however, begins with the words “Sub- 
ject to the provisions of this Act and of rules 
made thereunder.” Clause (2) of the same 
section enacts that “The Secretary of State 
in Council may make rules for iegulating 
the classification of the civil services in 
India, the methods of their recruitment, their 
conditions of service, pay and allowances 
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and discipline and conduct. Such Rules 
may, to such extent and in respect of such 
matters asmay be prescribed, delegate the 
power of making Rules to the Governor- 
General in Council or to Local Governments, 
or authorise the Indian Legislature or Local 
Legislatures to make laws regulating the 
public services.” 

Obviously the notification of the Local 
Government referred to above was made 
under the Rules referred to in cl. (2). The 
argument that such rules can be framed 
with respect to officers to be appointed in 
future cannot hold when we consider the 
provision to s. 96-B (2) which safeguards the 
existing or recurring rights only of persons 
appointed by the Secretary of State prior to 
the commencement of the Government of 
India Act, 1919. There would not have been 
such a proviso if it was ‘intended that the 
existing or recurring rights of all public 
servants appointed prior to the commencs- 
ment of the Act were to be retained. In 
the notification itself reference is made ‘to 
rules made by the Secretary of State in 
s. 96-B (2) of the Act. The Secretary of State 
for India has framed Rules under s. 96-B (2) 
ofthe Government of India Act, 1919, regulat- 
ing the classification of the civil servicesin 
India, their conditions ofservice, discipline 
and conduct. Those Rules also provide for 
delegation of powers. They are published 
inthe Gazette of India of 21st June 1924 at 
page 552 (No, F.472-I1-23). By Rule I the 
following classification is made of officers of 
the Local Government:— 

1. The all-India services, 

2. The Provincial services, 

3. The Subordinate services. 

4. Officers holding special posts. 

An Excise Inspector may come under class 
2or38. The definition of Provincial ser- 
vices given in Rule III proves that he comes 
under class 3. The Provincial services of 
every Local Government are detailed ina 
schedule to the Rules and the schedule re- 
lating to the United Provinces includes an 
Assistant Excise Commissioner and no 
officer lower in rank in that Department. 
_ Theapplicant, therefore, is a memberof the 
subordinate services, which are defined in 
RuleIV as consisting of all minor adminis- 
trative, executive and ministerial posts to 
which appointments are made by the Local 
Government or by an authority subordinate 
to the Local ‘Government. Under Rule XV 
a Local Government is empowered to 
delegate to any subordinate authority sub- 
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ject to such conditions, ifany,asit may pre- 
ssribe any of the powers conferred by Rule 
VIIL in regard to officers of the subordinate 
services. Proviso to this Rule relates to an 
appeal to the Local Government. Rule XII 
lays down:— 


“without prejudice tothe provision 
of any. law for the time being in 
force, the Local Government may for 
„good or sufficient reasons 


_(5) remove or 
(6) dismiss 
any officer holding a postin a............ 
subordinate service... cirerer 


“The Excise Act does not interfere with 
the Local Government’s power of removal 
or dismissal; in facte it gives such power 
and the power of delegation of authority 
over again. Weare of opinion, therefore, 
that the authority No. 10 granted by the 
notification is not beyond the power of the 
Local Government to grant. 


Coming to the question of delegation, 
once the Local Government has delegated 
its power the authority which actually re- 
moves the public servant from office is not 
the authority of the Local Government but 
the authority towhom the power is dele- 
gated. To take an instance, the Hon'ble 
Chief Justice of this Court has been autho- 
rised and empowered under s. 6 of the 
Letters Patent of this Court by the Crown. 
acting in pursuance of an. Act of Parliament 
to appoint officials of this Court and to 
dismiss them. If the argument of the 
applicant's learned Counsel is to prevail it 
may with equal cogency be argued that 
every official down to an orderly peon of 
this Court is appointed and removed by 
the Crown through the agency of the Chief 
Justice and for his prosecution under s. 
161 the sanction of the Local Government 
would be necessary. We do not think 
that such an argument would be accepted. 
There isno mention made ins. 197 (1) of 
the Cr. P.O. of any delegated authority. 
Obviously the intention wis to simplify the 
law regarding sanction in the new C. P. C., 
and the circle of public servants for whose 


` prosecution for bribery sanction was neces- 


sary under the previous Code has been nar- 
rowed. Under the former Code sanction gf 
some authority (other thanthe Local Govern- 
ment) to whom the power was delegated by 
the Local Government to grant sanction was 
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necessary for the prosecution of certain pub- 
lic servants. Any sanction for prosecution 
in their cases is no longer necessary. 

Two rulings were quoted in support of 
the contention put forward on behalf of 
the applicant that the dismissal by the Ex- 
cise Commissioner really meant dismissal 
by the Local Government. In re Abdul 
` Khadir Saheb (1), Emperor v. Khan Chand 

(2). The first case which isa Madras case 

contains merely the opinion unsupported by 
reasons of a Single Judge of that Court. 
With all respect we donot feel justified in 
following it. In the second case which 
is of the Lahore High Court and of date 
24th March 1922, no rule had been framed 
to provide for cases of officers appointed 
previous to the date of the notification. 
' We have already indigated that the notifi- 
cation of the Local Government in the pre- 
sent case provides for the dismissal of 

Excise-Officers appointed prior to the date 

of the notification. The ruling of the 

Lahore High Court, therefore, has no ap- 

plication here, 

For these reasons we decide that no sanc- 
tion was necessary for the prosecution of 
the applicant and that his trial in the 
Court of the Magistrate was a legal trial. 

_ We now come to the facts of the case. 
As ‘notice has been issued to the applicant 
to show cause why the sentence passed on 
him should not be enhanced, he is entitled 
under the provisions of s, 439 (6) to show 
cause against his conviction. We have 
been taken through the entire evidence on 
the record. We havestudied it and can 
discover no reason to disagree with the 
judgment of the learned Sessions Judge in 
appeal. The evidence does’ not rest here 
merely on the testimony of witnesses who 
depose to the paying of the bribe. There 
have been other incidentsin the case which 
convince us of the appellant's guilt. The 
complainant Kailash Chander was a con- 
tractor for the retail sale of liquor at-a 
shop in village Jhalu, There was a com- 
plaint made against him to the Police by 
one Karhira chamaron the 14th May 1924 
‘and ,the applicant Excise Inspector went 
. to the spot to hold an inquiry on 15th. June. 

It appears to be the practice of the In- 

spector to receive certain sums described 


(1916) 1 M. W. N. 381; 17 Cr. 
A. LR. 1922 Lah. 337; 24 Gr, 


e n 
. (1) 33 Ind. Cas. 648; 
la. J. 188. 

(2; 72 Ind. Cas, 523; 
L. J, 411. 
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as an annual fee from the contractors in 

order to save them from petty prosecu- ` 
tions under the- Excise Act. With this 
lever of a complaint the Excise Inspector 
demanded his annual f:e from Kailash 
Uhander. His demand was of Rs. 200 and 
it was finally settled at Rs. 160. Kailash 
Chander stated. that on-June 10th he paid 
Rs. 60 to the Inspector at his house at 
Bijnor. Two witnesses tothe payment were 
produced, Baldeo Singh the contractors 
uncle, who also has a drug shop four miles 
away from Jhaluat Haldaur and Dalchand. 
Apparently the applicant was not satisfied 
with this part-paymentand Kailash Chander 
had not the means to pay more. The 
Inspector kept on demanding the balance, 
In July there was another complaint against 
Kailash Chander brought by one Lallu and 
Kailash Chander was sentenced to a short 
term of imprisonment. but acquitted on 
appeal, He believed that the Inspector 
was atthe bottom of this complaint. While 
he was attending to his defence in this | 
case the Inspector reported his absence 
from his liquor shop and had him prose- 
cuted in the Court of the Excise Officer. 
This case was fixed for hearing on the 24th 
September 1924. The incidents of that 
date and the following day the 25th Sep- 
tember ara important. The Magistrate 
Thakur Phul Singh has deposed that on 
the 24th September the applicant Excise 
Inspector appeared in the forenoon and 
stated that Kailash Ohander accused of 
that case and the prosecution witnesses 
were absent and that the hearing had better 
be postponed. The Magistrate had to at- 
tend to treasury work and at about 1-30 
P. M. when he took up the case and had 
Kailash Chander called, Kailash Chander 
appeared in Court. The Magistrate then in- 
quired of the Inspector why he had given 
wrong information about the accused and 
the witnesses. There is no evidence that 
the Inspector at the time gave any reply. . 
Kailash Chander explained that he had 
been present since the forenoon but that 
there had been a talk between him and the 
Inspector of a compromise and withdrawal 
of the charge. Thakur Phul Singh has stated 
that the same day he heard in the Treasury 
Office that the Excise Inspector’s orderly 
had taken a currency note for Rs. 100 to 
be cashed but that before it could he cashed 
the case had heen called and'the peon was 
called back by the Excise Inspector, 
Babu Lal Assistant Treasurer had deposed 
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to this incident of a currency note being 
brought to the Treasury for encashment. 
Kailash Chander’s story is that the Excise 
- Inspector had consented to refund the sum 
of Rs. 60 and it was on this account that 
the currency note of Rs. 100 was taken to 
the Treasury to be cashed. It is certain 
that the note was taken to the Treasury. 
The appellant did not explain the reason 
for this proposed encashment of the note 
but falsely denied having sent any note to 
the Treasury that day. This denial and 
the absence of explanation, which it was 
the duty of the appellant to give under the 
circumstances of the present case, support 
the testimony of Kailash Chander, ‘On the 
25th September the excise case was taken - 
up again and when the statement of Kai- 
lash Chander was recorded as an accused 
person he gave the reason for his prosecu-’ 
tion to be his inability to pay the balance 
of the bribe of Rs. 160to the Inspector. 
There is no evidence to show, nor was 
it alleged before us, that when this charge 
was openly made by Kailash Chander thé 
Inspector gave vent to any explanation or. 
denied the charge immediately, as any 
honest man would have done. After the 
statement of Kailash Chander was recorded 
the case was postponed for defence evidence. 
The parties to the case went cut and there 
was a quarrel between the Inspector and 
Kailash Chander, who from words came to 
blows and closed in with each other. The 
witnesses for the prosecution support 
Kailash Chander’s account that on going 
out of the Court he again demanded the 
refund of Rs. 60 whereupon theSub-Inspec- 
tor promised to pay it at his house and he 
retorted that he was constantly being put 
off by alternative promises of payment in 
Court or ab home. The two witnesses Har- 
kishen Das and Mathura who are men of 
respectable position in life have supported 
Kailash Chander’s story. On behalf of the 
defence certain Pleaders.came forward and 
deposed that at the time of the quarrel 
theré was no mention ofa bribe and Kailash’ 
Chander simply threatened to settle with 
the Inspector before he himself was punish- 
ed by Court. During the quarrel another 
Deputy Magistrate B. Budh Sen appeared 
on the scene and to him alsoNailash Chan- 
der spoke about the bribe and the Inspec- 
tor’s refusal to refund the sum of Rs. 60. 
We have already made reference to the 
absence of any explanation of the currency 
note having been taken to the Treasury. 
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In the matter of the quarrel on-the 25th 
also, the probability is all in favour of the 
prosecution. It is certain that in the Court 
of Thakur Phul Singh the complainant 
Kailash Chander charged the Sub-Inspec- 


‘tor with taking a bribe and as soon.as B. 


Budh Sen; another Magistrate, appeared 
outside the Court during the quarrel be- 
tween Kailash Chander and the Inspector 
the former again made mention of the 
bribe. We, therefore, refuse to believe the - 
defence witnesses who state that during the 
intervening quarrel between the Inspector 
and the contractor no reference whatsoever 
was made to the taking of the bribe by the 
Inspector. In our opinion the defence 
witnesses are purposely concealing the 
words that passed between the parties with 
respect to the bribe. 


It was argued that Baldeo Singh and Dal- 
chand who depose to the actual payment of 
the bribe are unreliable witnesses because 
Baldeo Singh is uncle of the complainant 
and the other witness Dal Chand was not 
mentioned as a witness by the complainant 
when his statement was first recorded on 
the 4th October. As rightly pointed out by 
the learned Sessions Judge, whatever 
value may be attached to this testimony 
standing by itself, the incidents of the 24th 
and 25th September supported by other 
incidents can leave no doubt in any .one’s 
mind as tothe payment by Kailash Chan- 
der to the applicant of Rs, 60 in June 
1924. 

Some contradiction was pointed out be- 
tween the complaint in which it was stated 
that the bribe was paid in Jhalu and the 
complainant's statement on oath where he 
stated that the bribe was paid in Bijnor. 
The complaint, however, was not written by 
the complainant himself and itis evident 
that the petition writer wrote it without 
carefully understanding the allegations of 
the complainant. We are satisfied that the 
appellant was rightly convicted. 


We have also to consider the question 
whether the sentence should be enhanced. 
The aceused has been sentenced under s. 
161 of the Indian Penal Code to one month's 
simple imprisonment and a fine of Rs, 500 
or in default three months’ simple imprison- 
ment. When he applied in revision against 
this conviction and sentence thematter came- 
before Mr. Justice Kanhaiya Lal who o 
the 3lst August concluded his order aş- 
follows :— - 
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“ If the facts found by the Courts below 
are true the sentence passed on the accused 
also requires to be examined with a view 
to determine its adequacy to meet the case 
of a systematic or annual levy alleged in 
this case. Let the cage be, therefore, referred 
toa Bench oftwo Judges and let notice 
also go tothe accused to show cause why 
the sentence should not be enhanced in 
case his revision is rejected.” 

The learned Sessions Judge, when hear- 

‘ing the appeal, was invited, as we are in- 
formed, to refer the case to this Court for 
enhancement of sentence. He concluded 
his judgment as follows :— 

“Tam not inclined to press for an enhance- 
ment of sentence. Imprisonment even for 
one month isa very serious matter for a 
man inthe position ofian Excise Inspector 
and the expenses of the case in addition to 
the fine will probably ruin him. His con- 
viction ofitselfis enough to debar him from 
further Government service. J, therefore, 
dismiss the appeal and uphold tke convic- 
tion and sentence.” sa 

We appreciate the considerations slated 
by the learned Sessions Judge but there 
can be no question as to the gravity of the 
offence committed by the accused. It is 
obvious that thistype of offence can be 
very easily committed without much risk 
of exposure in view of the great unwilling- 
ness of victims to run the risk of failing to 
establish a perfectly true charge if they 
make it. In the present case if the evidence 
is to be believed and we have said that we 
believe it, it is clear that the incident which 
has been thesubject of the present trial was 
not a solitary lapse onthe part of the ac- 
cused, He had established a regular system 
by which he levied a toll annually upon 
these licence-holders. Believing this evi- 
dence as we do, we find ourselves in agree- 
ment with Mr. Justice Kanhaiya Lal that 
the sentence inflicted was wholly inade- 
quate to the offence. 

We, therefore, while dismissing the appli- 
cation in revision enhance the sentence of 
one month’s simple imprisonment to a 
sentence of six months’ rigorous imprison- 
ment and maintain the fine and the 
alternative sentence in default of payment 
of the fine. ‘The applicant will surrender 
to his bail. 


Z. K. Sentance enhanced. 


În re KANDASAMI CHETTY, ` 


(92 1. 0. 1926) 


MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 431 oF 1925. 
(CRIMINAL Revision PETITION No. 357 

oF 1925. : 
July 22,1925. | 
Present:—Mr. Justice Jackson. 
In re KANDASAMI CHETTY 
—PETITIONER. ` 

Criminal Procedure Code (Act V of 1898), s. 488 — 
“Means”, what are—Husband, unemployed and without 
property, liability of, to maintain wife—-Remedy, 
nature of. 

The word ‘means’ in s. 488 o0f the Cr. P. C. does 
not signify only visible means such as real property 
or definite employment. If a man is healthy and 
able-bodied, he must be taken to have the “means” to 
support his wife. ; 

Section 488 ofthe Or. P. O. provides a speedy 
remedy and safeguards a deserted wife or child from 
starvation; but whenother issues are raised, they 
ought to be settled in the Civil Courts to which persons 
aggrieved by orders under the section ought to take 
their case. f 

Petition, under ss. 435 and 439 of the Cr. 
P. ©., 1898, praying the High Court to revise 
an order of the Court of the Sub-Divisional 
Magistrate, Pollachi Division, dated the 28th 
April 1925. | Sap 

Mr. S. T, Srinivasagopalachari, for the 
Petitioner. 


ORDER.—Petitioner seeks to revise the 
order of the Sub-Divisional Magistrate, 
Pollachi, under s. 468 of the Cr,P.C., by 
which he is directed to pay rupees ten 
(Rs. 10) per mensem as maintenance to his 
first wife. The order contains no clear issues 
or findings and the Magistrate should 
understand that vituperation adds nothing 
to the force of a judicial pronouncement. 

Apparently upon the evidence of counter- 
petitioner and her three witnesses, the 
Magistrate finds that she was driven out of 
her home, not allowed to come back, and 
refused maintenance, He rejects the defence 
evidence to the contrary because he thinks 
the plea of enmity “rather mameol,” mean- 
ing presumably that it is a false plea often 
advanced. He finds that though slightly 
Jame the counter-petitioner is able to work 
and accordingly he orders rupees ten (Rs. 10) 
per mensem, not an extravagant rate for 
people in decent circumstances. He also 
hopesthat the family will assist the husband 
to find the money. 

Of course, maintenance ean only be levied 
from the husband, and in expressing this 
hope the Magistrate passes no order against 
the husband’s family. The point most 
strenuously pressed by petitioner is that 
since the husband is only 19 years 
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old and unemployed, he has no means to 
support his wife, I do not take “means” in 
s. 488 of the Cr. P. C., tosignify only visible 


"means such as real property or definite em- 


ployment. Ifaman is healthy and able- 
bodiedhe must be taken to have the means 
to supp ort his wife. I, therefore, find no 
absolute ground for interference; but I 
agree with the petitioner that this order is 
not altogether satisfactory. It should have 
been more clearly set forth whether the 
wife has merely left the house upon the 
arrival.of the second wife er has been ac- 
tually driven out. If petitioners remédy 
were concluded, there might be reason for 
re-opening the matter. But it is obvious 
from the Statute itself that persons aggriev- 
ed by these magisterial orders are expected 
to take their case to the Civil Courts. Sec- 
tion 483 of the Cr. P. O., provides a speedy 
remedy and safeguards a deserted wife or 
child from starvation; but when other issues 
are raised, they should be settled in the 


- Civil Courts, and, nothing is to be gained 


by protracted litigation in the Criminal 
Courts. Doubtless it is with that intention 
that no appeal has been allowed from orders 
under s. 488, 

Therefore, I decline to interfere and ad- 
mission is refused. 

VON. V. 

Z. K. Petition dismissed. 


ALLAHABAD HIGH COURT. 
CRIMINAL Reviston No. 592 or 1925. 
December 7, 1928. 

Present :—Mr. Justice Sulaiman. 
MULAI RAI—Accusep—APPLICANT 
versus 
EMPEROR—Opposits Parry. 

Penal Code (Act XLV of 1860), ss. 44, 190—Threat 
to institute civil suit, whether threat of “injury”. 

A threat to institute a civil suit for a declaration 
of right against any person who is objecting to such 
right does not amount toa threat of “injury” within 


the meaning of s. 190 of the Penal Code, [p. 864, 
col. 2.] 


Criminal revision from an order of the 
Benares, dated the 18th 
July 1925. 

Mr. P. L. Banerji, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMEN T.—This is a criminal revi- 
sion from an order convicting the accused 
under s. 190 of the Indian Penal Code and 
sentencing him to a fine of Rs, 55. 
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“him to depute 


l 863 
The applicant is the mukhtar-am of 
Musammat Daulata Kunwar who had con-’ 
structed a temple inside her house, instal- 
led idols therein and performed puja by 
sounding conches in the evening. The 
Muhammadans of the mohalla objected ‘to 
this and approached the District Magistrate 
who deputed a joint Magistrate to inspect 
the locality. The learned Magistrate being 
satished that there was an apprehension of 
some dispute passed an order under s. 144 
of the Or, P. O. on the 4th of February 1925 
directing Musammat Daulata Kunwar to 
keep all the doors ofthe room in which 
the idols were kept closed and bolted, and 
to abstain from making any musical or 
other noise during a short period. After 
this the District Magistrate must have 
been trying to get the matter settled 
amicably if possible. On the 25th of Feb- 
ruary 1925 a large numBer of notices includ- 
ing one to Hafizullah were sent out by the 
applicant under the name of Musammat 
Daulata Kunwar. As the notice to Hafizul- 
lah is the real basis of this prosecution it 
is necessary to set forth its terms in some 
detail. Ils purport was as follows :— 
“You along with others drew the atten- 
tion of the District Magistrate and got 
the joint Magistrate to 
inspect the locality and convinced him that 
there was a fear of -religious dispute which 
induced him to pass an order under s. 144 
ofthe Cr. P. O. You are, therefore, given 
this notice that within one week of this - 
date you should in writing express 
your dissociation from the said acts and 
give it in writing that you have no cou- 
nection orconcern with those acts and that 
you do not desire to interfere with the 
worship which I perform in accordance 
with Hindu dharamsastras. If you fail to 
doso then you also will be impleaded in 
the array of the defendants in the civil suit 
which lam about to bring.” The Courts 
below have held that the threat contained 
in the notice amounted to a threat of 
injury toa person for the purpose of in- 
ducing that person to refrain or desist from 
making alegal application for protection 
against any injury to army public serv- 
ant legally empowered as such to give 
such protection. The view taken by the 
Courts below is that the real intention 
of the accused was to make the complain- 
ant desist from approaching the Dis-, 
trict Magistrate any further. Perhaps it 
would be best to quote the words of th 
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Appellate Court itself. “Thenoticein ques- meaning ofs. 190? The word ‘injury’ has 


-tion goes beyond the legitimate require- 
ments of the case, dnd reading the entire 
notice and considering other circumstances 
attending the matter in dispute the impres- 


sion which one gets is that the notice - 


was by way of a threat of a civil suit 
against the person to whom the notice was 
addressed by which it was intended that he 
should refrain from approaching the District 
Magistrate about the matter and to seek 
his protection.” ha 

When the alleged threat of injury is 
contained in a written ‘notice it is very 
doubtful how far the Courts are entitl- 
ed to go outside the language of that 
notice in order toinfer an intention which 
does not appear from that writing. The 
notice does not ask the addressee to refrain 
from approaching the District Magistrate 
any longer. Nor daesit refer to any pend- 
ing dispute. The Courts below, however, 
have taken the true intention to have been 

“to make the complainant refrain from ap- 
proaching the magisterial authorities. As- 
suming for the sake of argument that it 
was open tothe Courts below to infer this 
intention, the question still remains whether 
the threat of the institution of a civil suit 
is an injury within the meaning of s. 190 of 
the Indian Penal Code. 

It is noteworthy that the addressee was 
called upon to make three statements in 
writing (1) dissociating himself from the 
previous acts, (2) stating that he had no 
concern or connection with them and (3) 
expressing his desire not to interfere with 
the worship. Unless the addressee had on 
the previous occasion made an objection 
to the worship or taken any partin approach- 
ing the authorities or unless he was 
denying her right to perform the worship, 
Musammat Daulata Kunwar would have no 
cause of action for maintaining a civil suit 
against him. Before, therefore, the ad- 
dressee was tobe impleaded in a civil suit 
recklessly it was essential to know for 
certain whether there was any cause of 
action against him, The notice mentions 
in express terms that if he does not comply 
with the reqyest of Musammat Daulata 
Kunwar he would be impleaded in the civil 

- sult. 

The non-compliance with the request 
contained in the notice would have involved 
Hafizullah being impleaded in the suit. 

*Does the institution of a civil suit against 
a person amount to an injury within the 


been defined in s. 44 of the Indian Penal 
Codeas denoting any harm whatever illegal- 
ly caused to any person in body, mind. 
reputation or property. Afusammat Daulata ` 
Kunwar had a right to bring a civil suit 
for a declaration of her right to maintain the 
temple and perform the worship. Whether 
she would ultimately succeed or not is 
quite a different matter, but she had aright 
to maintain a suit against any person who ` 
was objecting to her right. Can the institu- 
tion of a civil suit against a person who 
was so objecting be called a harm illegally 
caused? The recourse to a Civil Court 
cannot amount to causing an illegal harm.. 
Under certain circumstances a false com- 
plain against a person may be an il- 
legally caused harm, It may also be pos- 
sible to conceive of cases where a totally 
false suit, vexatious and frivolous in its 
nature intended to harass a person, may 
amount to a harm illegally caused. But 
in this particular case the institution of a 
civil suit for a mere declaration. of right 
against any person who was objecting to 
that right cannot be said to bea harm | 
illegally caused in body, mind reputation 
or property. The complainant Hafizullah 


“was exaimed in this case and from his evi- 


dence it appears.that he himself had done 
nothing in particular before the order under 
s. 144 was passed. He has stated that he 
became surprised as to how notice was 
served on him. ‘He had no acquaintance 
with Musammat Daulata Kunwar. He had 
never complained about the temple and 
never wanted before nor did want then to 
do anything against the Musammat’s temple. 
He had not asked any one to do anything 
in respect of the notice he had received 
and he said that he did.not reply to the 
notice as he thought that the notice had 
been sent tohim by mistake. These state- 
ments make it quite clear that there was 
nothing personal in sending the notice to 
Hafizullah. The accused’s version that the 
object was to ascertain whether Hafizullah 
was objecting to her right inorder to make’ 
‘up one’s mind whether or not he should be ` 
impleaded in the civil suit,appears to be- 
not unfounded. I accordingly allow this 
revision and setting aside the conviction 
and the sentence acquit the accused of the 
charge and direct thatthe fine, if paid, be 
refunded, ; 


Z. K. Revision allowed, 
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PATNA HIGH COURT. 
CRIMINAL Revision No. 97 or 1925.. 
April 15, 1925. 
Present:—Justice Sir John Bucknill, 
Kr., and Mr. Justice Macpherson. 
AJO MIAN AND otaERs—AccusEp— 
PETITIONERS 


Versus 


EMPEROR—Opposira Parry. 

Criminal Procedure Code (Act V of 1898), ss. 257, 
489 -Opportunity given to accused to cross-examine 
prosecution witness—Witness, re-call of, at request 
of accused—Refusal of Magistrate to re-call witness 
—Discrcetion—-Revision—-High Court, interference by. 

While a Magistrate is bound under s. 247 (1) of the 
Cr. P.O. to issue process on the application of. an 
accused person who has entered on his defence for 
compelling the attendance of a witness for the purpose 
of examination or cross-examination (save in certain 
stated circumstances which the Magistrate must find 
and must set forth in writing), the proviso to that 
section on the other hand definitely prohibits the 
Magistrate from issuing such process, if the accused 
has cross-examined or had the opportunity of cross- 
examining the witness after the charge was framed, 
unless the Magistrate is satisfied that such attendance 
is necessary for the purposes of justice, that is to say, 
unless he isconvinced of the existence of the strongest 
eee grounds for disregarding the prohibition. 

he exception to the prohibition must not be read as 
swallowing up the prohibition or the whole proviso as 
enjoining that the Magistrate shall issue process if he 
is not satisfied that the attendance of the witness is 
unnecessary for the ends of justice, or if he is not 
satisfied that (as in the case of the witnesses not 
covered by the proviso) the application is made for 
the purpose of vexation or delay or for defeating the 
ends of justice. On the contrary the prohibition may 
not be disregarded unless in the opinion of the Magis- 
trate the purposes of justice not merely warrant but 
demand such disregard. It is not incumbent upon 
the Magistrate to record in writing his reasons for 
not being satisfied that the attendance of a witness 
is necessary for the purposes of justice. [p. 869, 
cols. 1 & 2.] 

Tf a good case is made out that ‘the Magistrate's 
refusal to summon the witness was outside the limits 
of a reasonable discretion the High Court would inter- 
fere with the exercise of such discretion, but the pesi- 
tion must be most clearly established that the Magis- 
trate’s decision was unreasonable and improper before 
the interference of the High Court could properly be 
invoked or expected. [p. 867, col. 1.] 

Criminal revision from the decision of 
the Sessions Judge, Bhagalpur, modifying 
that of the Magistrate, First Class, Bhagal- 
pur, dated the 23rd December 1924. 


| Sir Ali Imam and Mr. S. A. Sani, for 
the Petitioners. 


The Assistant Government Advocate, for 


the Crown, 

JUDGMENT. 
_ Bueknill, J.—This was an application 
in criminal revisional jurisdiction made 
on behalf of six Muhammadans, The first 
was found guilty by a Magistrate of the 
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First Class at Bhagalpur, on the 23rd 
December last of an offence punishable 
under s. 326, Indian Penal Code (causing 
grievous hurt with a dangerous weapon); 
he. was sentenced to one year’s rigorous 
imprisonment. He was also found guilty 
of an offence punishable under s, 148, 
Indian Penal Code (rioting armed with a 
deadly weapon). For this offence he was 
again sentenced to one year’s rigorous im- . 
prisonment, the sentences were to run 
consecutively. The other five applicants 
were all found guilty, firstly, of an offence 
punishable under s. 147, Indian Penal 
Code (riot) and, secondly, of an offence 
punishable under the combined provisions 
of ss. 326 and 149, Indian Penal Code, that 
is to say, of causing grievous hurt with 
deadly weapons whilst members of an 
unlawful assembly. Ihe object of the un- 
lawful assembly was stated to be to assault - 
Hindus. The second applicant was in res- 
pect of each of these offences sentenced 
to undergo rigorous imprisonment for one 
year; but thesentences have been ordered 
in his case to run concurrently. The other 
applicants were sentenced to six months" 
rigorous imprisonment in respect of each 
offence and in their cases also their sen- 
tences were ordered to be concurrent. 

On appeal to the Sessions- Judge of 
Bhagalpur the conviction of the first appli- 
cant was set aside in so faras the charge 
against him under s. 826 was concerned. 
His conviction and sentence, however, under 
s. 148 was upheld.. The convictions and 
sentences of the other applicants under 
s. 147 were also upheld, but, although ‘the 
convictions under the combined provisions 
of ss. 326 and 149 were upheld, the sentences 
were set aside in view of the fact that double 
sentences in respect of such cognate offences 


“were not regarded by the Sessions Judge as 


being permissible. 

The circumstances which gave rise to the 
prosecution were very unfortunate and were 
the result of some communal disturbance 
at Bhagalpur between the Mubammadans 
and Hindus. It is said that the Hindus 
were celebrating a festival with consider- 
able ceremony and that the passing of-their 
procession with music and song close to a 
Moslem mosque gave some umbrage to the 
Muhammadans. It is alleged- that-the 
Muhammadans attacked some Hindus and 


-injured some of them considerably. -We 


are informed that more than. cae set of 
charges has arisen from this affair, It is, 
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however, with the facts of this prosecution 
which is the subject-matter of the present 
‘application that we are at the moment con- 
cerned. . 

The learned Counsel who has appeared 
for the applicants has urged three points 
before us. The first is that his clients have 
been the victims of certain illegalities in 
procedure at the hands of the Trying Magis- 
trate. The second is that there was no 
. common object as alleged in the charge, 
viz., assault on Hindus, but merely an isolated 
series of encounters for which perhaps indi- 
viduals might properly be found guilty of 
specific offences if they were brought home 
to them, Thirdly, that in the peculiar 
conditions exemplified in the evidence the 
sentences imposed are unnecessarily severe. 

With regard to the first point it seems 
clear that after the prosecution case had 
proceeded for sometime, the Counsel who 
. was appearing for some of the applicants 
fell ill, he was assisted by some Pleaders 
who asked for a postponement of the trial 
on the ground that they were not in a 
position to undertake the cross-examination 
of the remaining few prosecution witnesses, 
The Magistrate, however, who had, from 
the commencement, intimated his intention 
to the parties of continuing if possible to 
hear the case de die in diem refused the 


_ application.” The result was that some five. 


of the prosecution witnesses including both 
members of the Police force and private 
persons were not cross-examined. Itis not 
seriously contended that the Magistrate 
acted either illegally or-really unreasonably 


in what he did, one can only agree with. 


the learned Counsel for the applicants that 
the attitude ofthe Pleaders who were ap- 
pearing for the applicants cannot be the 
subject of commendation. It is obvious 
that under the circumstances they should 
have done their best to help their clients 
and it would seem that they were not 
doing so by the attitude which they thought 
fit to adopt. However, when the accused 
filed their list of witnesses and applied to 
the Magistrate under s. 257 of the Cr. P. C., 
they asked that these five witnesses should 
be ordered to attend for the purpose of 
cross-examination. It is quite clear that it 
is contemplated under the provisions of 
that section that they hada right to make 
this application and indeed it has been 
laid down in the Calcutta High Court in the 
gase of Sheo Prakash Singh v. Rawlins (1), 


(1) 28 O. 504, 
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that if the Magistrate in fact does accede 
to such a request the accused are entitled 
to cross-examine such witnesses so called to 
the Court. t 
gives the Magistrate certain powers to 
refuse such an application; whether it is 
the case of a witness who is desired to be 
called for the defence or whether it is one 
whom it is desired only to cross-examine, 
These grounds are either that the applica- 
tion has in the Magistrate's view been made 
for the purposes of vexation or delay or for 
defeating the ends. of justice; and he has to 
record in writing his decision for his 
refusal. In this case the Magistrate refus- 
ed to grant the application for the order 
that these prosecution witness<s, who had 
not been cross-examined, should attend for 
that purpose. In rejecting the application, 
the Magistrate in his ordersheet has 
written: “I have already rejected the 
prayer to adjournon that account and see 
no reason to revise my opinion and grant 


it now.” Had the section rested there, it . 


is possible that the “Magistrate could 
have been rightly said not to have given 
in. writing any ground for his decision 
which is contemplated ky the section as a 
good ground for his refusal; but there‘is a 
proviso to the section which alters the 
complexion of his action. The proviso to 
the section is tothe effect that, when an 
accused has cross-examined or had the 
opportunity of cross-examining any witness 
after the charge has been framed, the 
attendance of such witness: shall not be 
compelled under | the section's provisions 
unless the Magistrate is satisfied that it is 
necessary for the purposes of justice. 

I think that it is quite clear in this case 
that the Magistrate was not satisfied that 


it was necessary for the puiposes of justice . 


to compel the attendance of these wit- 
nesses, but it is contended that the Magis- 
trate cannot unreasonably say or assume 
the position that he is not so satisfied. In 
other words, if, where there exist cogent 
reasons why the Magistrate should have 
been satisfied, it is illegal for him to say 
that he is not; his non-satisfaction must be 
‘based on reasonable grounds. It is argued 
that in this case there were very good 
reasons for thinking that it was necessary 
in the interests of justice that these wit- 
nesses should be directed to attend - for 
cross-examination. f ; 
There can be no doubt that in this case 
an opportunity was in fact afforded to the 


The section itself, however, ` 


<. 
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accused to cross-examine these witnesses at 
the proper time; it may not have been 
possible for the accused’s leading Uounsel 
to conduct the cross-examination but the 
accused were represented it is admitted, by 
other lawyers. | 

The learned Counsel for the applicants 
tose not contend that the mere fact 

a 
cross-examine such witnesses or that the 
mere fact that such witnesses were not cross- 
examined constitute factors ‘which would 
justify an argument that a Magistrate's 
opinion of satisfaction that under such cir- 
cumstances it was not necessary for him to 
order the attendance of such witnesses 
under s. 257 could be attacked, for to do 
so would, of course, be to contend that the 
proviso to the section was meaningless and 


that whenever for any reason prosecution , 
witnesses were not cross-examined they - 


must be ordered to attend if application 
for their cross-examination is made by an 
accused under s. 257. 

What, however, he does urge is that this 
Court should scrutinize the reasons why 
the Magistrate was satisfied that the 
attendance of the witnesses was not neces- 
sary and that ifit be shown. to this Court 
that theré were existing reasons why their 


` attendance was necessary for cross-examin- 


ation for the purposes of justice this 
Court should interfere in its revisional 
jurisdiction and hold that the Magistrate's 
refusal was unreasonable and inequitable. 
I am ready to agree that if a good case was 
made out that the Magistrate's refusal was 
outside the limits of reasonable discretion 
this Court should and would interfere; but 
Iam sure that that position must be most 
clearly established, (i.e. that the Magis- 
trate’s decision was unreasonable and im- 
proper) before the interference of this 
KA. can properly be invoked or expect- 
ed. . 

I do not, however, think that in this case 
any such position has bean established. 
The point was argued at some length 
before the Sessions Judge who deals with 
it in his Judgment thus :—“ There remains 
to be considered the matter of prejudice 
raised by the appellants. On 15th Novem- 
ber 1924, after the framing’ of the charges, 
and while the cross-examination of the pro- 
secution witnesses was in progress a peti- 
tion was put in on behalf of some of the 


` accused stating that Mr, Hassan the defend- 


ing Counsel had fallen ill and asking for 
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an adjournment. This was refused. On 
that date some witnesses were cross-ex- 
amined on behalf of two of the accused, 
namely, Sachidanand Singh, Sub-Inspector, 
Upendra Mohan Ghose, Inspector, Rajendra 
Prasad, Deputy Superintendent, Muham- 
mad Ahsan, Sub-Inspector and some others, 
The Pleaders appearing on behalf ‘of the 
other accused, that is to say accused whom 
Mr. Hassan was defending refused to cross- 
examine at all. On 19th November, after 
the prosecution had closed their case, a 
petition was put in on. behalf of these 
accused to re-call the four witnesses men- 
tioned above for cross-examination under 
s. 257 of.the Cr. P. C, This was rejected 
by the Magistrate. Consequently these 
four persons were not cross-examined on 
behalf of the accused for whom Mr, Hassan’ 
appeared. : 

“Section 257 lays down: clearly that the 
Magistrate need not re-call witnesses 
whom the defénce have had an opportunity - 
for cross-examining unless he is satisfied 
that it is necessary for the purposes of 
justice, The order of the Magistrate 
accordingly is perfectly legal, nor do I 
consider that he exercised his discretion- 
wrongly, It is mot suggested that the 
Pleaders appearing for the other accused 
were insufficiently instrcuted or particular- 
ly incompetent and ifit was considered 
that the Counsel appearing for the other’ 
accused had not covered the whole ground 
in his cross-examination their conduct in 
refusing fo put any questions at all is 
deserving of re-proof. In any case these four 
officers did not fully implicate any of the 
appellants except Ajo, Hafiz Gafoor, and 
Abdul Latif. The rest of the evidence is 
sufficiently strong against the two former, 
and Abdul Latif was one ofthe two men 
on behalf of whom cross-examination wag 
actually made.” 

These observations seem substantially to 
show that the Magistrate’s decision could 
not have been regarded as unreasonable. 
Nor has the learned Counsel for the appli- 
cants in the course of his able and interest- 
ing argument been able to prove to usin 
what way with certainty his clients’ position 
was prejudiced or could have been improv- 
ed by cross-examination of these witnesses: 
all that he can urge is that it might perhaps 
have been possible from a cross-examination, 
of these witnesses to have extracted from 
them something which might have begn 
of advantage to the accused, But this ig 
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not, I think enough in order to justify this 
Court’s interference in acase such as this 
and on a decision based on the proviso to 
s. 257, Cr. P. C., it must be shown to this 
Court not that there possibly by some 
chance might have been but that in fact 
there was matter to be obtained from the 
witnesses sought to be called for cross- 
examination which would have materially 
affected the result of the trial; as the Assist- 
ant ‘Government Advocate has aptly ex- 
pressed it, the onus is clearly on the 
applicants to establish that position; and 
1 do not consider that in this case they have 
succeeded in so doing. 

With regard to the second point urged by 
the learned Counsel for the applicants, 
thamely, that there was really no common 
object as laid in the charge (that is to say, 
of assult on Hindus) he bases his argument 
upon a close and detgiled examination of 
the somewhat confused phases cf what took 

-place on the day of occurrence. He shows 
that there were a series of not very closely 
if at all connected events on that day; but 
they had for some little time beford been 
preceded by happenings which had given 
rise toa good deal of Muhammadan mis- 
givings and chagrin. In the opening 
words of the applicant’s petition “For 
some time past the relations between the 
two communities, viz. the Hindu and the 
Muhammadan of Bhagalpur had -become 
strained and the feelings were running very 
high.” 
notices to their co-religionists on 21st August 
1924, tothe effect that it was contemplated 


celebrating shortly their janamashatmi fes-- 


tival with considerable splendour, and ori 
the 22nd they issued another notice asking 
that they (the Hindus) should, on the follow- 
ing day, keep their shops shut and stop 
business. and join the dadhikado procession 
which was to take place on the 23rd. 

The Moslems seem to have been afraid 
that they would be insulted in some fashion 
and went so far as to apply to the Sadr 
Sub- Divisional Officer at Bhagalpur asking 
for Police arrangements to be madein order 
to preventa breach of the peace and that 
the Sub-Divisiona] Officer should take some 
preventive measures: the Sub-Divisional 
Officer was a Moslem gentleman, he did not 
take any measures to prevent the procession 
taking place but apparently took some Police 
precautions which seem indeed unhappily 
toehave been needed. 


On the 28rd the procession took place, 
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it seems that a large number of Moslems 
were gathered inand around a largé mosque 
which the procession passed. The precession 
was guided and shepherded by the Police; 
it was carrying an image of Sri Krishna to 
the Ganges; some of the processionists car- 
ried bamboos with flags. Apparently trouble 
was only averted as the procession pass- 
ed, the mosque, by the Police for some 
stones were thrown at the tail of the pro- 
cession by several Muhammadans. Some 
of the processionists (the procession is said 
to have been about 5000 strong) were 
beginning to throw stones back and some 
of them began to jump over the rails at the 
side of the road and to run back towards 
the Muhammadans, but the Police managed 
to stop any fracas. The procession went on 
to the Ganges and then was apparently 
returning; but it was diverted by another 
route : some (perhaps 60) Hindus, partly ` 
processionists and partly perhaps spectators, 
were re-tracing their steps by the route 


by which the procession had come and - ; 


drawing towards the mosque, at this stage 
a number of Moslems, said to be armed 
with swords, axes and lathis, raised shouts 
and ran out, the Police tried to prevent any 
outbreak and so also did some very re- 
spectable Moslems, they seem to have pre- 
vented the Moslems from attacking this 
party but some of the Muhammadans 
(amongst them being it is said the appli- 
cants) turning back begantoknockaboutany 
Hindus whom they met, several of whom 
were witnesses in this case. The applicant 
No. | Ajo Mian is well identified as being 
the leader or one of the leaders of this 
party of Moslems to which the accused 
(and no doubt others) belonged, he is said 
to have carried both a sword and a Iathi, 
and I regret to say to have used the former 
vigorously. 

Applicant No. 2 Hafiz Gafoor is shown to 
have carried and used a Mirzapur danta 
which is a heavy stick. Applicant No. 3 
Sheik Janglu issaid to have carried a 
lathi. 

Applicant No.4 Sheik Bado is said to 
bave been armed either with what is de- 
scribed as a meat cutting instrument or a 
small lathi and. to have been throwing 
stones. Appellant No.5 Abdul Latif is said 
to have been armed with a sword or a lathi 
whilst a lathi only is said to have been 
carried by applicant No. 6 Abdul Razak, .., 

Ihave atthe commencement of my ab- 
servations stated what sentences were impos- 
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ed: One year on Ajo Mian, one year on Hafiz 
Gafoor, and six months on each of the rest. 
I cannot see any good reason for justifying 
the attack which the applicants made, al- 
though Iam quite prepared to think that 
they felt a good deal vexed at the Hindu 
religious demonstration. I have, however, 
véry little sympathy with people who use 
~ Swords unnecessarily in an emeute. 

I think, however, that taking all the 
circumstances into consideration, tbe sen- 
tence on Ajo Mian may be reduced to six 
months andon the others to three months 
rigorous imprisonment and I should like it 
actually drawn to their attention in thus 
taking a lenient view of what might have 
been, had it not been for the Police and the 


more sober-minded members of their own 


community, a most serious matter, that 
I most earnestly trust that in future they 
will endeavour to keep on good terms with 


_ their. neighbours whatever differences of. 


creed may separate their religions and 
“Social lives. They have got to live side by 
side and the many ties which should bind 
them together are really stronger than the 
forces which sometimes seem to tend to 
separate them. 

Macherson, J.—Iagree to the order 
proposed. 

On behalf of Ajo, Hafiz Gafoor, Janglu 
and Bado the first four petitioners, chief 
reliance is placed on the first argument. 
Now while a Magistrate is bound unders, 257 
(1) to issue process on the application of 
an accused who has entered on his de- 
fence for compelling the attendance of 
a witness for the purpose of examination 
or cross-examination (save in certain stated 
circumstances which he must find and 
must set forth in writing), the proviso to 
that enactment on the other Hand definite- 
ly prohibits the Magistratefrom issuing such 
process, if the accused has cross-examined 
or had theopportunity of cross examining 
the witness after the charge was framed, 
unless the Magistrate is satisfied that such 
attendance is necessary for the purposes of 
justice, that is to say, unless he is convinced 
of the existence of the strongest possible 
grounds for disregarding the prohibition. 
The exception to the. prohibition must not 
be read as swallowing up the prohibition or 
the whole proviso as enjoining that the 
Magistrate shall issue process if he is not 
satisfied that the attendance of the witness 
is unnecessary for the endsof justice or if he 
is not satisfied that (asin the case of the 
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witnesses not covered by the proviso) tha 
application is made for the purpose of veža- 
tion or delay or for defeating the ends of 
justice. On the contrary the prohibition 
may not be disregarded unlessin the opinion 
ofthe Magistrate the purposes of justice 
not merely warrant but demand such dis- 
regard, It is alsoclear thatit is not in- 
cumbent upon him (though it is often exe 
pedient) torecord in writing the reason for 
not being satisfied—the natural course would 
be to require a recordof reasons for dis- 
regarding (not for not disregarding) a 
statutory prohibition. f j : 
Though there may be exceptional cases 
where the Court can see at once that the at- 
tendance of a witness referred to in the pro- 


‘viso should be compelled, it is ordinarily 


for the applicant to satisfy the Magistrate 
that it is necessary fer the purposes of 
justice that his application for compelling 
the attendance of such a witness should be 
granted. Inthe present instance the first 
four petitioners had had an opportunity 


of cross-examining certain witnesses through ` 


Pleaders who represented them throughout 
the trial, but they, nad not. availed them- 
selves of it, They sought to bring themselves 
within the proviso by merely pointing out 
that their Counsel who would have cross- 
examined wasill. But much more than the 
mere statement of that fact was necessary: 
in the circumstances of the case to show 
that the attendance of the witnesses who 
had notbeen cross-examined on the peti- 
tioners’ behalf, was necessary for the pur- 
poses of justice, For instance. that there 


were definite matters of importance on which, 


the witnesses ought to be cross-examined 
on behalf ofthe petitioners. : Only general 
considerations, however; were advanced 
and no real attempt was made to satisfy 
the Court that the application came 
within the exception to the statutory pro- 
hibition. Manifestly those considerations 
failed to satisfy the Magistrate. Now, the 
burden of showing in appealor revision that 
the Magistrate ought to have been satisfied 


lies very heavily on the appellant or peti- 


tioner. The discretion is committed’ to the 
Magistrate and if valid reasons for exercis- 
ing itin favour of the accused are not ad- 
vanced in his Court or do not clearly appear 
from the record as it stood at the time, 
itis‘impossible for the superior Court to 
hold that he was wrong in failing to dis- 
regard thestatutory prohibition in favour of 
theaccused. Little weight isto be accorded 
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to considerations which did not occur to the 
applicant at the time and are of the nature 
of afterthought. Itis clear, therefore, that 
even if attention is restricted to the con- 
siderations in favour of the argument, there 
is no ground for interfering in revision 
with the order of the Magistrate. ` 

There are, however, special considerations 
in the present case which militate against 
interference in revision. Not only is it 
not shown that there were materials before 
the Magistrate on which he was ‘satisfied 
or which ought to have satisfied him that 
process to compel the attendance of the 
witnesses who had not been cross-examin- 
ed was necessary for the purposes of justice, 
but itis obvious that he was not so satisfi- 
ed and that he was even satisfied to the 
contrary. The parties had been warned 
that the trial would proceed from day to day 
and the Pleaders of petitioners Nos, 1 to 4 
ought to have been ready. Mr. Naim an ex- 
perienced Counsel, cross-examined at length 
the witnesses present on that date on behalf 
of Latif and Razak petitioners Nos. 5 and6 
and on the case generally prima facie cover- 
ing the whole ground. Several of the 
numerous Pleaders appearing on behalf of 
the first four petitioners were also retained 
on behalf of Latif and Razak and two 
of them at least were. present in Court. 
There were sixteen accused on trial and when 
Mr. Naim concluded not only petitioners 
- Nos. 1 to 4 but also all the other ten 
accused declined to cross-examine. It was 
thus even possible for the Magistrate on 
‘consideration of all matters before him 
actually to be satisfied that it was not neces- 
sary for the ends of justice to compel the 
attendance of the four prosecution witnesses 
for further cross-examination. 


Itis notunusual for the defence to take 


advantage of a contretemps of the nature 
indicated in order to make capital out of it 
in appeal or revision, especially where, as 
in this instance, the risk involved is negli- 
gible. In circumstances such as have been 
detailéd the Trying Magistrate alone isin a 
position to gauge the situation and to ap- 
preciate whethér the refusal to cross-examine 
and the subsequent application for process 
against the same witnesses has -been merely 
“tactical,” and thus it behoves superior 
Oourts to be on their guard against sugges- 
tidtis as to the conduct of the trial. 
. Finally reference may be made to the 
specific finding of the learned Sessions 
Judge that the elimination of the depositions 
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ofthe witnesses not cross-examined on behalf 
of petitioners Nos. 1 to 4 would not improve 
the position of these petitioners, since those. 
witnesses do not advance the prosecution 
case against petitioners Nos.3 and 4 and 
the other evidence on record is adequate to 
establish the charges against the petitioners 
Ajo and Hafiz Ghafur. 

The first ground is, therefore, without 
merit. a 

The second plea on behalf of appellants 
fails since the common object set out in the 
charge of assaulting Hindus—not the pro- 
cessionists only but alsoany members of the 
community met with—has been found to be 
established, while as to the sentences I would 


join in the hope that the reduction may 


havea beneficial effect on the relations be- 
tween the two communities at Bhagalpur. 
Z. K.- Rule discharged: 
Sentence reduced, 


ALLAHABAD HIGH COURT. . 
CriminaL Revision No. 711 oF 1925. 
December 16, 1925. . 

Present :—Mr. Justice Daniels. 
Musammat MASALA—APppLICANT 


versus l 
EMPEROR rturovcy RAMJAG 
AND OTHERS—OrPosiTE PARTIES. 

Criminal Procedure Code (Act V of 1898), 9. 489— 
U. P. Village Panchayat Act (VI of 1920), ss. 81, 82 
—Criminal trial—Acquittal—Revision—Interference 
by High Court. 

Section 32 of the U. P. Village Panchayat Act 
applies only to suits; the corresponding provision 
applicable to criminal cases is contained in 6. 31 of 
the Act. - 

Where an Appellate Court sets aside a conviction 
on the ground that the proceedings in the Trial Court 
were without jurisdiction, the finding being based on 
a misreading of a statutory provision, the High Court 
is entitled to set aside the order of acquittal in revi- 
sion. 

Criminal revision from an order of the 
District Magistrate, Basti, dated the 16th 
October 1925. - 

Mr. Harnandan Prasad, for the Appli- 
cant, 

Mr. Kumuda Prasad, for the Opposite 
Parties. ; f i 

JUDGMENT. —This is an application 
in revision against an order of the District 
Magistrate of Bastion appeal from a convic- 
tion under ss, 352 and 426,Indian Penal 
Code. The casa was instituted before the 
Sub-Divisional Magistratewho made it over 
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.to the Tahsildar. The Tahsildar convicted 
the accused and sentenced them ta payment 
of fine. No question of the application ‘of 
the Village Panchayat Act seemsto have 
been raised at any stage of the proceedings 
until the appeal was argued before the 
District Magistrate. The District Magis- 
trate onthe basis of s. 32 ofthat Act con- 
sidered that the Fahsildar had no jurisdic- 
tion to try the case and held his proceed- 
ings to be void and cancelled his order. 
The learned District Magistrate has entirely 
misunderstood s. 32 ofthe Village Pancha- 
yat Act which applies only to suits. The 
provisioin applicable to criminal cases is s. 
3l. Itis urged that technically this order 
amounts to an acquittal and, therefore, this 
Court should not interfere in revision. This 
is just one of those cases in which the High 
Court is justified in interfering, the Appel- 
late Court having wrongly considered that 
the whole of the proceedings in the Trial 
Court were without jurisdiction. I accord- 
ingly set aside the order of the District 
Magistrate and direct him to re-hear the 
appeal. 


Z. K. ` Order set aside. 


PATNA HIGH COURT. 
OriMInaL REVISION No. 725 or 1924. 
February 2, 1925. 
Present:—Mr. Justice Jwala Prasad. 
JEOBARAN SINGH AND OTHEHS— 
ACCUSED—PETITIONERS | 
versus 


RAMKISHUON LAL—Opposirs Parry. 
Bengal Ferries Act (I B.C. of 1885), ss. 16, 28—Cri- 
minal Procedure Code (Act V of 1898), s. 234—Ferry, 
unauthorized, maintenance of—Carriage of passengers 
or property—Offence—Several offences, trial of—Pro- 
cedure, ` 
- Section 16 of fhe Bengal Ferries Act only makes 
the maintenance of a ferry within the prohibited area 
an unauthorized act but does not make such an act 
panal. Section 28 of the Act is, however, a penal 
provision which makes the maintenance of an un- 
authorized ferry unders. 16 of the Act an offence 
when the ferry is used for conveying a passenger, 
animal, vehicle or other thing for hire. |p. 872, col. 1. 
In order to constitute a ferry such as contemplate 
by the Bengal Ferries Act it is necessary that there 
should be two points on both sides of the river so that 
passengers and property may be conveyed from one 
side of the river to the other. If must be connected on 
both sides with land on the banks of the river. [ibid.] 
“The maintenanes of a private ferry is in contraven- 
tion ofs, 16 ofthe Bengal Ferries Act for which the e 
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parson who maintains the ferry may be liable for 
damages and an injunction may also be issued against 
him. If, however, in addition to maintaining such a 
prohibited private ferry, he carries pissengers or 
property he is liable criminally under s. 28 of the 
Act and each time he conveys passengers or property ` 
for hire he commits an offence. Hach trip is a 
separate transaction and can be tried separately. 
Where several trips are made within the course ofa 
few days the proper procedure is for the Magistrate to 
try the. accused at-one time only in respect of three of ' 
these transactions and to use the remaining transac- 
tions as evidance in the case for the purpose of deter- 
mining the amount of the damages payable under the 
Jf a conviction is obtained in respect of transac- 
tions selected for trial, the Court should stay the 
enquiry into or trial of the other charges which will 
have the effect of the acquittal of the accused on 
those charges subject to the event of the conviction . 
being set aside on appeal or revision. If the convic- 
tion is set aside the Magistrate may proceed with 


the trial of or enquiry into other charges. [p. 872, - 
col. 2; p. 873, col. 1] _ : . 
Criminal revision from an order of the 


Sessions Judge, Patnas dated the 16th De- 
cember 1924, upholding that of the City 
Magistrate, Patna City, dated the 2nd- De- 
cember 1924. = 

Messrs. P. C. Manuk, S. P. Verma and N, 
N. Sinha, for the Petitioners. 

Sir Ali Imam (Assistant Government 
Advocate). and Girindra Nath Mukharji, for 
the Opposite Party. < 


SUDGMENT.—The petitioners have 
been summoned to stand on their trial with 
respect to 24 complaints filed against them 
on behalf of a ferry contractor Chandraketu 
Singh by his servant Ramkishun Lalin the 
Court of the City Magistrate of Patna under 
s. 16/28 of the Ferries Act (Act I of 1885), 

The case of the complainant in short is 
that the petitioners were conveying passen- 
gers, ete., for hire in contravention of the pro- 
visions of s. 16 of the Ferries Act by main- 
taining a ferry between the 9th and 12th 
November 1924. There are 24 complaints 
arising out of as many trips from Marufgunj 
in Patna City across the river Ganges to 
Sabalpur Diara in the Saran District. 

The petitioners’ main objection is that all 
these 24 trips do not constitute as many 
separate offences under the aforesaid sec-: ° 
tion, but that they together constitute one 
offence and, therefore, they should be tried 
at one trial with respect toeall these trips. 
Mr. Manuk on behalf of the petitioners con- 
tends that in ordertosustain a charge under 
s. 28 it is essential to show in the first in- 
stance that the petitioners maintained a 
ferry to or from any point within a distance 
of two miles from the limits of a public ferry 
which is prohibited by s. 16 of the Act. 
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That section only makes the maintaining of 
a ferry within the prohibited degrees an 
unauthorized act but it isnot in itself penal. 
It may give rise to an action for dainages, 
butisnot punishable under the criminal law. 
Section 28 is a penal provision which makes 
the maintenance of an unauthorized ferry 
under s. 16 an offence when the ferry is used 
for conveying any passenger, animal, vehicle 
or other thing for hire. Accordingly, it is 


contended that the ferry in question was - 


used for four days, namely, from 9th to 
12th November, during the.Sonepur fair, 
for the purpose of carrying passengers, etc., 
for hire and thus the ferry was maintained 
for the aforesaid. four days for the purpose 
of making profit by realising tolls from 
passengers. The act of realising tolls dur- 
ing the four days must be deemed to be one 
continuous act as implying the maintaining 
the ferry under s. 16 of the Act. Therefore, 
each time the toll~wag*realised during those 
four days would not constitute a separate 
transaction and would not form the subject 
of,a separate charge or trial against the 
petitioners, MBA 

The word ‘ferry’ has not been defined in 
the Act. Section 5 simply says— 

“ ‘ferry’ includes a bridge of boats, pon- 
toons or rafts, a swing-bridge, a flying 
bridge, a temporary bridge, and a landing 
stage’, - 

.The word must, therefore, be taken in its 
ordinary accepted legal significance. Literal- 
ly -it has been defined in Bouvier’s Law 
Dictionary as “a liberty to have a boat upon 
a river for the transportation of men, horses, 
and carriages with their contents, for a 
reasonable toll, The term is used also to 
designate the place where such liberty is 
exercised. In law it is treated as a franchise 
and defined as the exclusive right to carry 
passengers across a river, or arm of the sea, 
from one vill to another, or to connect a con- 
tinuous line of road leading from one town- 
ship or vill to another”. Continuing the 
dictionary says “In a strict sense a ferry is a 
continuation of a highway from one side of 
‘the. watér to the other and is for the trans- 
portation of passengers, vehicles and other 
property”. In-‘order to constitute a ferry 
such. asis cohtehiplated by the Act in this 
country it'is necessary that there should be 
tw0' poirits on both sides of the river so that 
people and property may be conveyed from 
one side of the river across the other. It 
must hè connected on both sides with 
laid on the bank of the river, In order to 
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give full significance to this meaning of th® 
term the Act has included in it “any other 
appliance by which the water is connected 
with the land”. This purpose may be 
served by a bridge of boats, pontoons or- 
rafts, etc. In this sense the public ferry 18 
created and leased on behalf of the authori-" 
ties, and to protect the rights granted under 
the lease with respect to a public ferry 
the Act has made‘it illegal to maintain a 
regular ferry on a river within two miles 
of a public ferry so as not to interfere - 
with or affect the peaceful working of 
and making profit out of the public ferry 
leased to the contractor, It seems that the 
ideais similarto that in England where, 
the aforesaid dictionary notes, “ferries are 
established by royal grant or by prescrip- 
tion, which is an implied grant in the Unit- 
ed States, by Legislative Authority, exercised 
either directly or by a delegation of powers 
to Courts, Commissioners, or Municipalities.” 
Wherever such public ferries have been 
created provision has always been made to 
protect the interest of the publie ferry by. 
forbidding individuals erecting a competi-. 
tion ferry near about. One provision referred 
toin the dictionary is “if an individual, with- 
out authority from the State, erect a new 
ferry so near an older ferry, lawfully estab- 
lished, as to draw away the custom of the 
latter, such individual will be liable to an 
action on the case for damages, or fo a suit 
in equity for an injunction in favour of the 
owner of the latter.” This seems to have 
been the object with which s. 16 has’ been 
enacted. The maintenance, if-any, of a pri- 
vate ferry by the petitioners was in contra- . 
vention of 8.16 of the Act for which they > 
may be liable for damages and also an in- 
junction may issue against them. If, in 
addition to maintaining’ such a prohibited - 
private ferry, they carried passengers and 
property for hire they aye liable criminally 
under s. 28 of the Act, and each time they 
did convey for hire they became liable. 

lt seems that each trip was a separate 
transaction and can be tried separately. 
The question, however, is whether the 
petitioners should be tried simultaneously 
for all the offences committed by them be- 
tween the 9th and the 12th November 1924. 

The offences were commitred within a 
space of one year and the principles under- 
lying ss, 234 and 240 of the Cr. P. C. may 
usefully be availed of. The Magistrate 
should try at one time only three of these 
transactions and use the remaining transac- 
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tions as evidence in the case for the purpose 


of-determining the amount of punishment 
and damages payable under the Ferries Act. 
If conviction is obtained on such atrial, the 
Court should stay the inquiry into or trial 
of the other charges-which will have the 
effect of an acquittal of the accused on those 
charges subject to the event of the convic- 
tion being set aside by higher authorities. 
If the conviction is set aside the Magistrate 
may proceed with the trial or inquiry of the 
other charges. 


Z. K. Conviction set aside, 


MADRAS HIGH COURT. 
CRIMINAL Reviston Case No, 187 or 1925. 
ORIMINAL Revision Petition No. 167 
or 1925. 

October 20, 1925. 
Present:—Mr. Justice Jackson. 
ALAMPATH KRISHNAN—AcctsED— 
PETITIONER 

- versus 
Tar MUNICIPAL PROSECUTOR, 
CUNNANORE MUNICOIPALITY— 
COMPL NANT— RESPONDENT. 

Madras District Municipalities Act (V of 1920), 
8. 249, Sch. V, cl. (q)— “Machinery”, meaning of— 
Collection of handlooms, whether machinery. 

The “machinery” contemplated by Seh. V, cl. (9) 
ofthe Madras District Municipalities Act is machinery 
worked by power such as steam, water, or electrical 
power; and tbe word must be confined to such forms 
of machinery as may reasonably be held to be in the 
game category as combustibles, and unwholesome or 


“ dangerous trades. 


Machinery worked by hand such as handlooms or 
sewing machines is excluded from the scope of s. 249 
of the Act. , a 

A collection of maggoms is not “machinery” within 
the meaning of Sch. V, cl. (q) of the Act and no 
license is, therefore, required to be taken under s. 249 
of the Act for using the same. 

Petition, under ss. 435 and 437 of the 
Cr. P.C., 1898, praying the High Court to 
revise the judgment of the Court of the 
Bench of Magistrates, dated the 10th Feb- 
ruary 1925, in S. T. No. 1 of 1925. 

Sir K. V. Reddi, for the Petitioner. 

Mr. N. Govindan, for the Respondent. 

The Public Prosecutor, for the Crown, 


ORDER.—Petitioner seeks to revise 
the finding and sentence of the Bench 
Court, Cunnanore, fining him Rs. 10 for 
failure to take outa license under s, 249, 
Act V of 1920, 
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It is admitted that petitioner has a 
weaving factory containing nine looms of 
the sort which the weaver works with his- 
hands and feet, known as a maggom or- 
European loom. The Bench has found that 
he was liable to take out a license for using 
for an “industrial purpose” machinery 
as provided in sub-cl. (q) of Sch. V, Act 
V, 1920. The question for determination 
is whether those looms are machinery with- 
in the mischief of the Act. 

The learned Public Prosecutor argues 
that the sub-cl. (q) covers anything which is: 
likely to be dangerous to human life, or 
health or property, and any machinery 
used for an industrial purpose which ig 
thus dangerous requiresa license. On this, 
interpretation of the clause, the word 
‘machinery’ would be otiose. So long as the 
industrial process were dangerous, it would 
not matter whether itewas performed by 
hand, instrument or machine; it would 
still have to be licensed. Something more 
than amere dangerous process is evidently 
intended by “ machinery” but the question 
is within what limits the word is employed, 
It cannot have been intended thatanything 
which is commonly called amachine must 
be licensed. For instance, no one has ever 
supposed that singer's sewing machines 
required license, and the literary sense of 
the word is too general to afford any’ 
guidance. ln old English, machine was 
synonymous with universe, and when Ham- 
let concludes his letter to Ophelia, ‘Thine 
ever more most dear lady, whilst this 
machine is to him”, he treats the word as the 
equivaient of body. For a long time machine 
was used as another word for vehicle, 
a meaning which survives in “bathing 
machine”, and is still, I gather from the 
Public Prosecutor, prevalent in the. more 
remote parts of the British Isles, and 
although such general sense are long 
obsolete and the term is now confined to 
some sort of -apparatus for applying 
mechanical power, it has within those limits 
a very wide application. Notonly a handloom 
but any hand instrument which involves 
more than one simple mechanical principle 
is a machine. For instance, though a 
hammer may be called an instrument, a 
nail extractor is a machine and a hand 
ginning apparatus is a machine. Thus 
even in its ordinary sense “machine " would 
seem to have a wider connotation than the 
clause intends. The Statute itself affords e 
no assistance by way of definition; but 1 


814 . 


observe that s. 250 refers to mechanical 
power and I think that this points to the 
right interpretation. As observed by Pro- 
fessor Murray in the Oxford Dictionary in 
recent use, the word tends to be applied 
especially to an apparatus so devised that 


the result of its operation is‘ not dependent - 


on the strength or manipulative skill of the 
workman. In other words an apparatus 
driven by other than human and, I would 
add, animal power; I .think that the 
machinety contemplated in the Act is 
machinery worked by power such as steam, 
water, or electrical power; and machinery 
worked by. hand such as handlooms, or 
sewing. machines is excluded. This, of 
course, is the limited sense’ in which 
machinery was understood at the time of the 
Luddite and similar riots. No doubt this 
is an arbitrary decision, and it would 


be better if the Statute contained its own. 


definition, but it is the only definition 
which, after a careful consideration of the 
matter, seems to afford the licensing officer 
a clear criterion, and also to confine 
“machinery” in cl. (q) to such forms of 
machinery as may reasonably be held to be 
in the same category as combustibles, and 
unwholesome or dangerous trades. 

. I find that a collection of maggoms is nòt 
machinery under Sch. V (q). The petition 
is allowed and the conviction set aside. 
The fine should be refunded. 

VN. V. Petition allowed, 

ZK 
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Criminal Procedure Code (Act V of 1898), ss. 162,. 


172—- Evidence Act (I of 1872), s. 107—Siatement made 
to Police, whether can be used ut trial—Procedure— 
Improper admission of evidence, effect of. 

A statement made by a witness during Police in- 
evestigation can only be used to assist the accused by 
showing that the witness who in Court deposes to 
certain facts has in his statement before the Polics 
given an account or made statements which are con- 


(921, O. 1928]. 


tradictory to the testimony: which he gives in Court: 
The statement made to the Police cannot be used at 
large for the purpose of showing that the statement 
does not corroborate or assist the story as put 
forward in the First Information Report. [p. 877, col. 2.] 

The limitations under which sucha statement can 
be nsed are very strict. The statement of a prosecu- 
tion witness alone can be used at the trial and only if 
it has been reduced to writing and only that part of 
it can bs used which is in contradiction of the evi- 
dence ofthe witness given in Court provided it is 
duly proved and the attention of the witness has been 
drawn to it. A statement made to the Police which . 
does Tt contradict the testimony of the witness given 
in Court cannot be proved in any circumstances, and 
itis not permissible to use the recorded statement 
as-a whole to show that the witness did not say 
something to the investigating officer. [p. 880, col. 2; 
p. 881, col. 1.) i 

Under s. 167 of tbe Evidence Act the improper 
admission of evidence is not of itself 4 ground for a 
new trial or reversal ofa decisionin a case, if it 
appears to the Court that independently of that evi- 
denea there was sufficient evidence to justify the 
decision. fp. 881, col. 2.) : 

Criminal appeal from a decision of the 
Sessions Judge, Darbhanga, dated the 19th 
January 1925. 

Messrs. K. B. Dutt, S. P. Varma and L.’ 
K. Jha, for the Appellants. 

The Assistant Government Advocate, for 
the Respondent. ; ; 
JUDGMENT. | 

Bucknill, J.—This was an appeal made 
to this Court by eight persons who were 
convicted on the 19th January last by 
the Sessions Judge of Darbhanga of vari- 
ous offences and were sentenced to various 
terms of imprisonment. When the appli- 
cation for the admission of this appeal 
came before this Court before Mr. Justice 
Mullick and myself we ordered that, al- — 
though the appeal should - be heard, the 
appellants should be directed ‘to show 
‘cause why their sentences should not be 
enhanced. This was onthe 2ist January 


“last. 


- Originally 16 persons stood their trial ; 
but, of these, eight were acyuitted, the 
learned Sessions Judge thinking that he 
was not altcgether satisfied that the parti- 
cipation by those eight persons in what 
had taken place had been fully and con- 
clusively substantiated. The present appel- - 
lant No. 3, Tirpit Choudhry, is regarded as : 
the principal leader in the-affair. He was 
convicted, first of all, under the.provisions 
of s. 148 of the Indian Penal Code and 
sentenced to six months’. rigorous im- 
prisonment and to a fine of Rs. 50 there- 
under and, secondly, of an offence under 
the joint prcvisions of ss. 325 and 149, 


indian Penal Code, and thereunder he was 


(92 I. 0, 1920} . = 


sentenced to eight months’ rigorous im- 
prisonment and to a fine of Rs. 50. The 
sentences of imprisonment were to run con- 
currently. The 2nd and the 4th appellants, 


Kishori Choudhry and Palat Canoudhry,:- 
were convicted also under the same sec- . 


tions as was appellant No, 3; but in their 
case the sentences of 
six months in respect of each offence and 
a fine of Rs. 25 in respect of the convic- 
tion under the provisions of s., 148. The 
other five appellants were only convicted 
of offences against the provisions of s. 147 
and the combined provisions of ss. 325 and 
149, Indian Penal Code, and they were each 
sentenced thereunder to three months’ rigor 
ous imprisonment such terms of imprison- 
ment being as in the other cases ordered to 
run concurrently. They were all alsobound 
over under s. 106, Cr. P. C., to keep the 
peace for one year. 

Now, the charges upon which these ap- 
pellants were convicted were altogether 
three in number. The first was that they 
were members of an unlawful assembly 
the common object of which was the for- 


cible taking of the ploughs of one Sheikh’ 


Mazhar and begari (that is to say, forced 
labour without making any payment) from 
him; and that in prosecution of the com- 
mon object the appellant had used physical 
force. This was, of course, the charge under 
s. 147, Indian Penal Code. The second 
charge was that being members 
unlawful assembly and actuated with the 
common object as detailed in the previous 
charge some member or members of the 
assembly had committed the offence of 
voluntarily causing grievous hurt under 
the provisions of s. 325. They were ac- 
cordingly, charged under the joint provi- 
sions of ss. 149 and 325 on the ground 
that they knew that such an offence was 
likely to be committed in prosecution of 
the common object of the assembly. The 
three persons who were convicted under 
-8.148 werecharged with having commit- 
ted the. rioting whilst armed with deadly 
weapons, ; 

Now the circumstances under which this 
occurrence is alleged to have taken place 
were very simple. It is said that on the 
4th August last the third appellant, who 
is ths eldest son of aman named Sinalal 
Choudhry, went to the village where 
Sheikh Mazhar, who has already been msn- 
tioned, was a resident and there demanded 
begarit from him, Sheikh Mazhar, who was 
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the headman of his folk in that village 
refused flatly saying that he had never 
done begari workand did not intend to do 
so fot any malik. It is stated that on this 
refusal the 3rd appéllant then left the 
place threatening Sheikh Mazhar. On 
the following morning . Sheikh Mazhar 
is said to have gone to his field for the 
purpose of ploughing, taking with him 
his plough and bullocks. . -Close by to 
where hewas ploughing were his two bro- 
thers Sheikh Jero (P. W. No. 1) and Sheikh 
Latif (P. W. No. 5) who were working in 
a field not far away. It is.alleged that 
the 3rd appellant's father Sinalal ‘(who 
was one of the accused at the trial but 
who was acquitted) accompanied by the 
2nd, 3rd and 4th appellants then came 
up to Sheikh Mazhar and demanded that 


“he should give free pabour and allow his 


plough and bulloeks to be utilised there- 
for. Sheikh Mazhar, however, refused to 
agree and in consequence he was ‘then 
attacked by the three appellants whom I 
have mentioned together witha large num- 


- ber of other persons; the number of per- 


sons in the mob ‘is variously estimated as 
from 15 to 80 persons. The 2nd appellant | 
is said to have struck Sheikh Mazhar with 

a spear; the 4th appellant is said to have 

hit him on the right arm with a ganrasa 

and the 3rd appellant to have struck him 
on the right heel with a ganrasa, His 

two brothers Jero and Latif came to-help 

him but they were also knocked about and 

another man Sheikh Banwali who had also 

tried to assist them was similarly assaulted. 

Sheikh Mazhar sustained some serious - 
wounds, His right heel was apparently: 
almost cut off; he had alsoa compound frac-. 
ture of the right ulna bone and, in addition, 

an incised wound 2inches by finch and skin 
deep on his right arm. He was taken to the 

hospital and treated and, although -no 

doubt it could not have been expected in 
the ordinary course that the wound which 

he received would prove fatal, he unfortun- 
ately contracted lock-jaw and died about 

15 days after he had been admitted into 

the infirmary. The other iajured men did 

not .sugtain severe wounds. On the de- 
ceased’s brother Jero were some bruises and 

he also sustained a fracture of a finger 

bone of the left hand; on the deceased's 

brother Latif were some cuts on the fore- 

head and neck whilst on Sheikh Banwafi 
were bruises and a laceration exposing the 
bone on the parietal region. 


` 
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The learned Judge was assisted by five 

Assessors. The first of these thought that 
the charges against the appellants had 
been proved; that. out of the 16 persons 
originally accused 14 were guilty, hè ex- 
cepting only two of ‘the accused, namely, 
Ginalal the father of the 3rd appellaut 
here and one Bachi Choudhry, both of 
whom were men of over middleage. The 
other four Assessors did not think that the 
common object which was the basis of the 
charges had really been satisfactorily made 
out. They were doubtful whether. the 
reason which was given by the prosecution 
for.the assault was a true one and they 
seem to. have been under the impression 
that the quarrel had taken place about two 
plots of land which had along time ago 
been the property of the deceased but which 
had subsequently passed into the possession 
ofthe third appellant's father. They were 
also doubtful as to who had inflicted the 
injuries on the deceased and on his bro- 
| thər Jero and appear to have considered 
that it was possible, or indeed probable, 
that the assailants had inflicted whatever 
injuries were inflicted in exercise of some 
right of «private defence. The learned 
Judge, however, has not taken that view. 
“He has come to the conclusion, and I think 
rightly, that the story which was told by 
the prosecution was substantially true; that 
the real reason, or at any rate the main 
reason, for the assault was the refusal by 
the deceased to agree to give forced labour 
to the 3rd appellant’s fither; and he has, 
therefore, disagreeing with four of the As- 
sessors and agreeing with one, come to the 
conclusions to which I have already drawn 
attention and has passed the sentences 
which I have already detailed. 

Now, the learned Counsel who has ap- 
peared for the appellants has said himself 
that he was in some difficulty in defining 
the points upon which he could ask this 
Court to come to a conclusion different to 
that which has been arrived at by the Ses- 
sions Judge. It is true thatit is difficult 
to find any good reason which would justify 
this Court in saying that the learned Judge 
was wrong; for there were circumstances 
which undoubtedly tended to indicate.that 
the deceased was by no means on good 
terms with what I may call the Choudhry 
party as particularly represented by the 
3rd appellant and his father. There is 
idtleed evidence to show that the deceased 
had. borrowed money from the 3rd appel- 
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lant; that the 3rd appellant’ had in May 
last year instituted asuit for recovery of 
the sum which had been borrowed from 
him by the deceased and that the deceased 
had taken, what I may call, the oppor- 
tunity of entering a written statement in 
which he flatly declared that the hand note 
upon which the 3rd appellant was bas- 
ing his claim was a forgery. The hearing 
of that case was indeed to have started on 
the lst August last, thatis to say, a few 
days before. this unfortunate affair took 
place. It was, however, adjourned until the 
18th August by which time the deceased 
had contracted tetanus and was on his death 
bed. i 

Now, the learned Counsel has as his first: 
point strenuously suggested that the story: 
which was put forward by the prosecution 
as the occasion and cause of the wounding 
of the deceased, his brothers, and Sheikh 
Banwali was not true. He has pointed out 
that there isa substantial difference bet- 
ween important features in the First In- 
formation Report which was laid by the 
deceased man on the Sth August at the 
Bahera Police Station and a statement 
which he subsequently made before a 
Magistrate on the 14th August when it 
was seen that his condition of health owing 
to his having contracted lock-jaw was such 
that it was probable that he would not 
recover. The principal feature of differ- 
ence to which very prominent attention 
has been drawn by the learned Counsel 
for the appellants is that in the First 
Information the deceased man undoubtedly 
states that on the 4th August it was the 3rd 
appellant Tirpit who had demanded forced 
labour from him and upon his refusal had 
threatened him with serious consequences on 
the following day. In the statement made 
by the-deceased on the 14th August, it will 
be seen that the deceased man says that 
the occurrence on the 4th August was bet- 
ween himself and the father of the 3rd 
appellant, namely, Sinalal Choudhry, The 
learned Sessions Judge evidently either 
thinks that there has been some mistake 
or pays little attention to this discrepancy. 
I think it is undoubtedly a peculiar mat- 
ter and it is certainly remarkable that the 
deceased should have inthe first instance 
spoken of the son, (that-is to say, the 3rd 
appellant) as having had words with him 
on the 4th August, undin the second in- 
stance that he should have spoken of the 
father. There is, however, this ta be said 
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that there is no doubt that in the First 
Information the deceased man speaks of the 
` “malik resident” whilst in the statement 
which he made on the lth August, he 
merely mentioned the name of Sinalal, the 
father of the man Tirpit Choudhry, the 
3rd appellant, whom, however, he did men- 
tion by namein the First Information. I 
do not pretend to explain how this differ- 
ence arose but at any rate there can be 
no doubt that the 3rd appellant’s father 
had only quite recently become the malik 
of the deceased man who was one of his 
ratyats, ; 

The learned Counsel has also referred 
to a somewhat remarkable statement which 
appears to -have been made by one Genwa 
Dusadh a chaukidar onthe 5th August at 
the Police Station at about 3 p. m. It is 
not quite clear whether the chaukidar, at 
the time he gave the information, was aware 
that something of the nature of a dis- 
turbance had already taken place. But 
what was taken down in the station 
diary at the Bahera Police Station was 
to the effect that this chaukidar had 
arrived and reported that there was an 
apprehension of a breach of the peace 
between Sheikh Mazhar and Sheikh Latif 
on one side-and Sinalal Choudhry and 
others on the other side in connection with 
lands. The learned Counsel has persistent- 
ly suggested that it was really a dispute 
about land and not about begart which had 
led up to the affray and he based, in the 
first instance, one of his arguments in this 
direction upon what he thought was the fact 
that although a number of persons had ac- 
companied the deceased man to the thana 
when he gave the First Information, yet no 
person other than the deceased had given 
the names of any of those who were said to 
have attacked him. He, therefore, suggested 
that at that time these persons, such as for 
instance Jeroand Latif,the brothers of the 
deceased, who undoubtedly were-both injur- 
ed and were certainly present at the oc- 
currence, did not know who had attacked 
their brother the deceased and subsequently 
concocted the story which has resulted in 
the conviction of the present appellants. 
The learned Sessions Judge does not appear, 
so faras I can gather, to have examined 
carefully what these persons ‘did actually 
say to the Head Constable who took down the 
First Information given by the deceased. 
However, in thisCourt wehad this docu- 
ment examined and it is found that the 
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contention which wai put forward by the 
learned Oounsel for the appellants could not 
be substantiated, for it is quite clear that 
those persons who were examined by the 
Head Constable and who purported to be eye- 
witnesses didin fact corroborate what had 
been said by the deceased in his First Infor- 
mation. This argument, therefore, thatowing 
to the lack of corroborative evidence at an 
early stage of the proceedings little, if any, 
value can be attached to the First Informa- 
tion itself, falls to the ground. 

But, it is, I think, at this stage not 
unimportant to draw attention to the 
somewhat free use which appears to have 
been made of these statements to the 
Police Officer. It is said that according 
to the recently amended provisions of 
the Cr. P. C. documerts of this character 
can only be used to assist the accused 
in particular by showing that a witness 
who in Court deposed to certain facts 
has in such a statement at an earlier 
stage given an account or made statements 
which are contradictory to the testimony 
which he gives in Court. Here, in this ease, 
these statements made to the Police appear 
to have been used in cross-examining the. 
witnesses not merely to show contradic- 
tions but at large; and they have been re- 
ferred to in this Court again at large not | 
merely with the idea of contradicting the 
witnesses’ evidence but rather for the pur- 
pose of showing that the statements did not 
corroborate or assist the story as put forward 
in the First Information Report. |, therefure, 
must olseive that it was only when this 
suggestion that these statements could thus 
be utilized- as a serious attack upon the 
truth of the First Information wasmade that 
I thought it desirable that what had ac. 
tually been stated to the Police Officer should 
be seen and scrutinised; and it was, as I 
have said, then ascertained that the con- 
tention which was being put forward was 
not in fact correct. lam not, however, satis- 
fied that the use which was sought to be 
made of these statements, both at the trial 
and in this Court, was justified by the pre- 
sent provisions of the Cr. P. @. The matter, 
however, need not be pursued here further; 
because although it is suggested, now some- 
what naively, that this Court should not. 
perhaps have examined these documents ` 
for the purpose of scrutinising them in 7 
order to see if the argument put forward. 
by the learned Counsel for the appellants 
was sustainable, yet I can only point out 
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that the examination ofthese statements by 
this Court was really rendered necessary by 
the argument of the learhed Counsel for 
the appellants; an argument which perhaps 
should not have been listened to. Now, 
although that point put forward by the 
learned Counsel who has appeared for the 
appellants has thus failed, he has further 
contended that itis extremely unlikely on 
other grounds that the attack could have 
arisen on account of the refusal of the de- 
ceased to agree to give begari to the appel- 
lants’ party. He suggests that, in view of 
the fact that there was already litigation be- 


tween the 3rd appellant and the. deceased - 


in which the deceased had accused the 3rd 
appellant of basinga claim upon a band- 
note which was forged, it was extremely 
unlikely that any demand would be made at 
` such a juncture against the deceased to per- 
form any forced labour for his new malik. 
I do not, however, think that this argument 
is one which-is at all convincing although 
it is no doubt ingenious, The provocative 
attitude, adopted with regard to the suit 
- instituted against him for money alleged. to 
have been lent by the 3rd appellant to the 
deceased, may well have inflamed the 3rd 
appellant ‘very considerably against the 
deceased and made him determined that 
any right or supposed right or even shadow 
of right which he might have against the 
` deceased he would in no way dispense with. 
16 seems to me that this litigation which 
existed between the 3rd appellant and the 


deceased might in itself indeed be one of. 


the features which moved the 3rd appellant 
and his friends to attack the deceased and 
to make as an excuse before attacking him 
an insistence upon the demand for forced 
labour. as 

The learned Counsel asa third point has 
skilfully developed a somewhat remote 
but simple story relative to the changes of 
ownership of certain lands from the hands 
of the deceased party into the hands of the 
appellants’ partyand with this history he 
has coupled a claim, which was undoubt- 
edly made in Court and at this trial, by 
the deceased's two brothers, Jero and Latif, 
- to be in possession still of a certain portion 
of this property to which I have made re- 
ference; and he suggests, and I must admit 
with a certain amount of force, that under 
these circumstances itis possible and in- 
deed probable that what took place did take 
place on ‘account of a squabble over this 
land and not on account of any begari 
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claim. In order to understand this argu- 
ment, which has certainly some merit, it is 
necessary to explain that a long time ago. 
in 1903 there were two plots of land in this” 
Mouza Nos. 492 and 573. These pieces ‘of 
lands were not contiguous but were not 
very far away from each other. These tivo 
plots at one time had been given in batai to - 
one Kari Dbhanuk and he had been in pos- 
session of both plots for a considerable time. 
The plots of land had originally belonged 
to the deceased and his brothers and he, 
that is, the deceased, had, whilst his 
brothers, Jero and Latif, were still minors, 
sold them. Jero and Latif being .now 
adults, that is to say, having attained their. 
majority are, it is suggested, endeavouring 
to try and get possession of these two plots 
ofland which were sold when they were 
minors by their brother. The position of 
the two brothers, Jero and Latif, appears to 
be that in the course of their evidence they 
stated that they were still in possession of. 
plot No. 573 although they did not claim in | 
any way to be interested in the other plot 
492. The learned Sessions Judge has un- 
doubtedly come to the conclusion that 
Latif and Jero are not telling the truth 
when they say that they are in pdssession 
of plot No. 573; and the learned Oounsel. 
for the appellants has urged. that the two 
brothers Jero and Latif, although claiming. 
now to be still in posseasion of plot No, 673, 
are clever enough in the present circum- 
stances not to claim any right to be also in 
possession of plot No. 492 upon or near_ 
which it is-alleged that this attack upon the 
deceased took place; because they know that 
if they did lay claim on their own or their 
brother's part to possession of this plot 
No. 492, a presumption might at once arise 
against their story that the occurrence had 
taken place on account of a claim against 
their brother (and perhaps themselves) for 
begari. The learned Counsel has also stated 
that in April 1924 Sinalal, that is the father 
of the 3rd ‘appellant, had acquired some 
property which had been given in usufruc- 
tuary mortgage to one Ram Kishun Jha. 
This consisted of Towzi No. 3390. There is - 
no doubt that the 3rd appellant’s father had 
purchased this usufructuary mortgage and 
that on this piece of land the deceased was 
one of the raiyats. It was suggested, 
although not very seriously, that the dis- 
possessed usufructuary mortgagee-in-pos- 
session Ram Kishun Jha had endeavoured 
to cause all or some of the acqused to be 
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implicated by the deceased in the attack 
“upon himself or in the fight which it is 
. Suggested by the learned Counsel for the 
appellants was what actually took place. 
Now the learned Counsel has asked the 
pertinent question as to what was the reason 
for introducing the story which was told 
by the two brothers of the deceased with 


regard to their claim to be in possession of- 


this plot No. 573 with which plot undoubt- 
edly had at onetime been associated plot 
No. 492 upon or near which the attack upon 
the deceased is said to have taken place? 
The learned Counsel suggests that the real 
truth of the matter probably is that there 
was indeed a dispute about land and not 
only about this plot (plot No. 573) but also 
about the plot with similar characteristics 
(plot No. 492) and that the view of the case 
which has been taken by the four Assessors 
with regard to the real cause of the affray 
having been a dispute about land and not 
about begari should have been accepted by 
the learned Judge. It is also contended 
that in his evidence before the Magistrate 
“the Sub-Inspector of Policeis stated to have 
testified that according to his investigations 
he became under the impression that the 
dispute really had been aboutland. This 
piece of evidence or rather the fact that this 
Sub-Inspector had at one time come to 
. this conclusion has beenystated to us in 
this Court; but it does not appear from the 
record to have been so stated before the 
. learned Judge nor does the attention of the 
Sub-Inspector himself appear to have been 
drawn to it in cross examination. The 
learned Ovunsel further states that the 


Vakil who was appearing in the Court. 


below at the trial did- propose to ask the 
Sub-Inspector a question -upon this point, 
but that the Sessions Judge disallowed the 
question. It is difficult to see why he 
should have disallowed it and there is 
certainly no record, so far as I can see in 
the papers before us, which would show 
that any such question was proposed to be 
asked or disallowed at all. Under such cir- 
cumstances it is difficult tu say that the 
fact that the Sub-Inspector came to this 
conclusion should have had any effect upon 
the mind of the Court and indeed I would 
go further and say that the view which the 
Sub-Inspector had expressed (if indeed he 
did so)isonlya matter of opinion which 
in itself is not of much evidential value. 
The learned Counsel for the appellants has 
also suggested that if this affray arose 


’ BADRI CHOUDBRY V. HMPEROR. 


879 


merely out of the claim of begati it is hardly 
credible to suppose that the 3rd appellant 
was accompanied by a huge mob as sup- 
porters northat such a force was necessary 
to overawe the recalcitrant raiyat. He urges 
that the story in its main features, namely, 
that a large mob of persons more or less 
armed came upon this land in the manner 
which is detailed is much more consonant 
with a free fight and with the chaukidar's 
story given at the Police Station at Bahera 
at 3 P. M. of the occurrence than with a mere 
attempt to take away the plough and a 
couple of oxen from the deceased Sheikh 
Mazhar. 

There is a good deal to be said for this 
contention and the learned Counsel has 
sought to increase the impression which 
his arguments have brought to my mind by 
reading a good deal of the evidence. Itis 
impossible, however, think, to arrive at 
a conclusion which is different to that to 
which the learned Judge has come unless 
one is prepared to throw aside and declare 
as untrue a very large body of evidence 


which bears very forcibly upon the guilt. 


of the appellants, The learned Counsel has 
suggested that, because the learned Judge 
thought that half of the original 16 accused 
persons should be acquitted, therefore, the 
evidence against the other eight, being sub- 
stantially thesame, they too should have 
been likewise acquitted. But I do not 
think that upon examination this argument, 
which is-in the nature ofa legal argument, 
and which might, if the facts were as 
stated, be a good argument, can be sup- 
ported. It seems to me that if one looks at 
the evidence carefully and the learned 
Judge's reasons why he has thought that 
eight of the original accused should not be 
convicted and eight of the original accused, 
that is, the appellants before us, should be 
convicted, it is quite easy to see that the 
evidence against the different individuals ig 
not altogether identical. Under these cir- 
cumstances I have come to the conclusion 
thatit is impossible for. this Court to be 
movad by the arguments of the learned 
Counsel for the appellants in such a man- 
ner as to say that the convietions of these 
appellants are incorrect, I think that the 
case was tried with considerable care and 
that the judgment.of the learned Judge 
disposed of the whole case satisfactorily and 
well. 

There remaius then the question’ of en” 
hancement of the sentence, With regard to 
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the five appellants who have been convict- 
ed under s. 147 and the combined provi- 
sions of ss. 325and 149, Indian Penal Code, 
and sentenced to three months’ rigorous 
imprisonment, 1 do not see any ground for 
interfering with their sentence. But with 
regard to the three other appellants, that is 
to say, appellant No. 2, Kishori Choudhry, 
appellant No. 3, Tirpit Choudhry, and ap- 
pellant No. 4, Palat Choudhry, the circum- 
stances are somewhat different. The reason 
why distinction was drawn between these 
three appellants and the other five was in 
the first instance because they were charged 
under s. 14% and were armed with speais 
and other deadly weapons. The reason 
why in the second instance the case of the 
3rd appellant was differentiated from those 
of the 2nd and 4th appellants Kishori and 
Palat was because he (Tirpit) was admitted- 
ly the ring Jeader in the whole matter. He 
represented his old father who was a man 
_of 60 years ofage and was the protagonist 
throughout, and it is also noticeable that 
his animosity against the deceased was 
certainly based upon some stronger motive 
than that of the others. I do not think 
that the sentence which has been passed 
is adequate in the case of the 3rd appellant. 
We think that the sentence passed upon 
him under the combined provisions of 
ss..325 and 149, Indian Penal Code, should 
be increased from eight months to six- 
teen months. In the case of the 2nd 
and the 4th appellants, Kishori Choudhry 
and Palat Choudhry, we think that the 
sentences passed upon them under the joint 
provisions of ss. 325 and 119, indian Penal 
Code, are also inadequate and should be 
increased from six months to twelve months. 
Except for these enhancements of sentences 
we do not think that there should be any 
further alteration and the appeals should 
otherwise be dismissed. 

Macpherson, J.—I agree that this 
appeal must be dismissed and that the sen- 
tences under s. 148, Indian Penal Code, are 
inadequate and fall to be enhanced as pro- 
posed. f 

I offer a few additional observations. 

I agree generally with the careful judg- 
ment of the learned Sessions Judge except 
in two particulars. The first of these isthe 
question of sentence; that has been fully 
dealt with in the judgment just delivered. 
The second is his interpretation of the new 
s, 162 of the Cr. P. C., and his admission in 
‘evidence of certain statements made to the 


BADRI CHOUDHRY V. EMPEROR, 


- [92 L O. 1926] 


Investigating Officer in the course of the in-- 
vestigation under Ch. XIV of that en- 
actment. 

The effect of the amending Act of 1923 
which is very great, has not yet been fully 
appreciated by the subordinate Courts, 
Before that enactment came into operation, 
s. 162 merely enjoined that the written re- 
cord of a statement [not covered bys. 32 (1) 
ofthe Indian Evidence Act] made by any 
person to a Police Officer in the course of an 
investigation under Ch. XAV should not he 
used as evidence. The proviso permitted 
the statement itself to be used in certain 
circumstances to impeach the credit of the 
maker when examined as a witness. The 
new Act has substituted a section which 
prohibits the use of any such statement [now 
covered by s. 32 (1) of the Indian Evidence 


` Act 1872) or any record of it whether ina 


Police diary or otherwise or any part of such 
statement or record for any purpose (subject 
to subsequent provisions of the Code) at any 
inquiry or trial in respect of any offence 
under investigation at the time when such’ 
statement was made. The expression “for 
any purpose” is very important and there is 
no sound reason why it should not be given 
its full value. If the Legislature meant merely 
to prohibit the use of the writing as evidence 
there was no point in amending the section. 
or substituting the present stringent sub- 
s,{1). It is not merely use asevidence of the 
statement or of the record thereof that is 
prohibited by sub-s. (1) but use of it for 
any purpose, unless such use comes within 
subsequent specific provisions of the Code 
in that regard. Thereis for all practical 
purposes no such provision except in the first 
proviso to sub-s. (1) andin sub-s. (2), for s. 162 
governs also s. 172 (2). Sub-s. (2) excludes 
from the operation of the prohibition cases 
covered by s. 82(1)of the Evidence Act, - 
which do not require consideration in this 
appeal. - 
The first proviso to s. 162 (1) makes an 
exception in favour of the accused but it ia 
an exception most jealously circumscribed 
under the proviso itself. ‘Any part of such 
statement’ which has been reduced to writ- 
ing may in certain limited circumstances be 
used to contradict the witness who made it, 
The limitations are strict (1) only the state- 
ment of a prosecution witness can be used; 
and (2) only if it has heen reduced to writ-’ 
ing; (3) only a part of the statement record- 
éd can be used; (4) such part must be duly 
proved; (5) it must be a contradiction of the. 
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evidence of the witness in Court; (6) it must 


be used as provided in s. 145 of the Indian’ 


Evidence Act, that is, it can only be used 
after the attention of the witness* has been 
drawn to it or to those parts of it which itis 
intended to use for the purpose of contradic- 
tion, and there are others. Such astatement 
which does not contradict the testimony of 
the witness cannot be provedin any cir- 
cumstances and it is not permissible to use 
the recorded statement as a whole to show 
that the witness did not say something to 
the investigating officer. 
Unquestionably the new sub-section has 
greatly enhanced the difficulty of trials be- 
cause itexcludes much that was previously 
admissible as evidence on which the Courts 
were accustomed to rely. It isunfavourable 
to the prosecution and toa less, but still 


considerable, extent to the defence. Iixperi- _ 


ence points to the conclusion that the Courts 
do apply the provisions against the prosecu- 
tion but fail to do so against the defence. It is, 
however, notasufficient ground for deviating 
from what is intended to bea rigid rule that 
such deviation will favour the accused. It 
is incumbent on Court loyally to observe the 
prohibition of the Legislature in all cases 
where it is applicable. The Legislature has 


employed firm language palpably intended ` 


to make a clean sweep of the use at a trial 
. ofany statement to the Pelice during the 
investigation not only in évidence but for 


any purpose not covered by subsequent pro- ’ 


visions of the Code which provisions make 
but one exceedingly restricted exception, 
The danger of endeavouring to temper this 
provision in favour of the defence and to 
widen the exception isillustrated by the pre- 
sent case. In the cross-examination of the 
Head Constable, Bir Prasad, evidencehas been 
admitted of statements to the witness of five 
- prosecution witnesses who accompanied the 
deceased Sheikh Mazhar to the thana and 
who were examined by- him at the outset of 
the Police investigation. Among them are 


several statements which are not admissible. 


under the proviso to s. 162 (1) or otherwise. 


Upon them the learned Sessions Judge’ 


founded the remark in his judgment: “None 
of the other witnesses told him that night 
as to who were the assailants of Mazhar,” 
which on therecord of the trial could only 
have been arrived at by an inadmissible use 
of the record of the examination unders, 161. 
If the inadmissible evidence be eliminated 
from consideration, as it must be, there is 


no warrant in the record for the remark 
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which indeed substantially misrepresentsthe, 
position. ‘Learned Counsel has urged that. 
the question of re-trial should be considered’ 
berause of the improper admission of such’ 
evidence. But under s.167 of the Indian’ 
avidence Act the improper admission of’ 
evidence is not of itselfa ground for anew. 
trial or reversal of a decision in acase, ifit’ 
appears to the Court that independently of’ 
that evidence there was sufficient evidence. 
to justify the decision. In fhe present in-; 
stance the evidence improperly admitted: 
was favourable to the appellants and the! 
elimination thereof only makes more inevit-* 
able the decision against them. In reaching * 
this conclusion no use of the Police diaries‘ 
is made which is not warranted by s. 172 of 
the Cr. P. C. or in accordance with the views: 
expressed by the Judicial Committee in 
the case of Dal Singh v. Emperor (1). The’ 
only use to which thesediaries can be put 
is to aid the Court in an‘inquiry or trial. - 
Learned Counsel is aware of the contents-of *” 
the record of the examination of the wit-: 
nesses under s. 161 and is unable to con-! 
tend that a fuller untilisation of them in’ 
evidence within the limits of the law would > 
at all improve the case for the appellants.” | 
-I only refer very briefly to the arguments ‘ 
as they have been fully discussed in the - 
judgment just delivered. Learned Counsel " 
asked for an acquittal in the first-place-and > 
mainly on the contention that-the common ‘ 
object set out in the charge, to wit, to take’ 
begari from Sheikh Mazhar had no found- 
ation in fact, but was, an invention. He: 
urgedthat as the occurrence clearly took? 
place within a short distance of plot No. + 
492 it must have arisen out of rival claims `’ 
of the deceased Sheikh Mazhar and tha: 
appellants to that plot. In my opinion! 
such is notthe case. There is good evidence! 
that the Chaudhuris, and in particular Tir- - 
pit the son of Sinalal Chaudhuri demanded ` 
begari from Sheikh Mazhar on the 4th: 
August. Next day Tirpit certainly got.to- - 
gethera mob early in the morning and in-+ 
structed the chaukidar to give a mendacicus ` 
report at the thana. There were severali 
sources of ill feeling. Nct the least-was a 
Small Cause Court suit instituted by Tirpit: 
against the deceased in which the latter 


30 Ind. Cas. 311; 44 O. 876; 15 A. L. J. 475-1 
10; 216. W. N. 818; 26: 
L. T. 31; (1917) M. W. 
X. 522: 18 Cr. L. J. 47l; £6 L. J. P. 140; 33 M. L. J. 
555: 11 Bur. L. T. 54; 13 N.D. R. 100; 44 T. A: 137; 
11G'L. T. 621; 61S, J. 351; 33 T. L, R, 249 (PG) ° 
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filed a written statement stigmatising the 
handnote sued uponas a forgery and which 
had. been adjourned on Ist August though de- 
fendant was ready. Then the younger brothers 
of deceased were contending that they were 
not bound by the sale by Sheikh Mazhar in 
1903 during their minority of plots Nos. 492 
- and 573 to Kari Dhanuk, alleged to be the 
benamidar of Sinalal Chaudhuri. But the 
main cause of ill-feeling lay in the claim to 


begari which was not enforceable in a Court, 


but yet was veryimportant to the Chaud- 
huris, Sinalal Chaudhuri is a new malik in 
Lilpur, and by his recent purchase Mazhar 
and other Musulmans of that village had be- 
- geome his raiyats. He owns a large area of 
girat in his residential village of Ladiami 
and several other neighbouring villages. 
Though Sinalal has no zirat or any land in 
direct occupation in Lilpur he may well be 
believed to have beeg anxious to secure, in 
accordance with the usage (illegal though 


itis) of the country, begari from new rai- 


yats who are not of high caste. Thedeceased 
Sheikh Mazhar was the sarghana of the 
Musulmans. It stands to reason that if Sina- 
lal broke down the resistance of the headman, 
the others if not completely cowed, could be 
. subdued without difficulty, There is, there- 
fore, no inherent improbability in the com- 
mon object setout in the charge though ad- 
ditional vigour may have been given to the 
animus of Tirpit by the other considerations 
mentioned. It was, I ‘think, purely fortuit- 
ous that the occurrence took place not far 
from plot No, 492. It is palpable that that 
plot has been in’ possession of Kari Dhanuk 
since the sale in 1903 and throughout the 
trial Jero and Latif, brothers of deceased, 
have disclaimed any right to the plot, while 
plot Nos. 57.3, which they doclaim, is far dis- 
tant from the scene of occurrence and admitt- 


edly was not the source of the affray. Tomy’ 


mind the learned Sessions Judge is entirely 
correct in accepting the direct and positive 
evidence as to the occurrence and the occa- 
sion thereof which has been furnished bya 
large number of witnesses who, according to 
their perfectly credible story werein their 
own fields close tothe place of occurrence 
and who havesnot been broken down in 
eross-examination. The case is one of a 
elass in which the views of the Assessors are 
generally of little value and they in fact 
followed communal lines. 
In my judgmentall arguments on behalf 
"bi the appellants fail and the decision under 
appeal must be maintained, with the excep- 
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_ tion of the three sentences which must be 
enhanced as proposed by my learned 
brother, 


Z., K. Appeal partly dismissed. < 





ALLAHABAD HIGH COURT. 
Criminat Revision No. 661 oF 1925. 
December 8, 1925. 
Present:—Mr. Justice Sulaiman. 

RAM CHARAN—Accusap—APPLICANT 
. VETSUS 
EMPEROR—Opposire PARTY. 

Criminal Procedure Code (ict V óf 1898), s. 110— 
Security for good behaviour—Procedure—Inquiry — 
Duty of Magistrate. 

Ina case under 5.110, Cr. P. C., itis the duty of 

- the Magistrate to hold an independent enquiry and 
not to bind over an accused person merely because he - 
agrees to furnish security. [p. 883, col. 1.] 


Criminal revision from an order of the 
Sessions Judge, Aligarh, dated the 3rd 
October 1925. : 

Mr. Sailanath Mukerji, for the Applicant. 
. The Assistant Government Advocate, for 
- the Crown. 

JUDGMENT.—This is a criminal re- 
vision from an order dismissing an appeal 
in s. 110 case. The accused along with 
several other pergons was tried under s. 110 
of the Cr. P. C. After the evidence of a. 
number of prosecution witnesses including 
Civil and Military Officers had been record- 
ed, the accused was asked by the Magis- 
trate why he should not be bound down. 
The reply of the accused was “I have no ob- 
jection. Ishall furnish security. Ihave never 
been convicted before, I shall produce no 
defence evidence. I have no witnesses.” The 
Magistrate, however, examined more wit- 
nesses and did not take the statement to 
be a plea of guilty. He held on the evi-. 
dence that a good case had been made out 
for an order under that section. 

The accused appealed to the Sessions 
Judge. The learned Sessions Judge deal- 
ing with the case of this particular appli- 
cant remarked as follows :—“There is no 
force in the appeal of Ram Charan, Yadram 
and Bhabhuti inasmuch as all three of them 
expressed their willingness to furnish se- 
curity for their good behaviour and produced 
no defence. This was tantamount to a plea 
of guilty after evidence of several witnesses 
had been recorded against the appellants. 
I dismiss the appeal of these three men,” 
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It is apparent that the learned Judge hav- 
ing come to the’ conclusion that the state- 
ment of the accused persons amounted to 
a plea of guilty did not consider the appeal 
on its merits and did not examine the pro- 
secution evidence and come to an independ- 
ent conclusion of his own. The question 
raised in this revision is that the learned 
Judge was in error in treating the willing- 
ness of the accused to furnish security as 
amounting to a plea of guilty. 

In cases arising under s. 107, Or.P. C., it has 
been held time after number that the Magis- 
trate should hold an independent enquiry 
and should not act on the mere readiness of 
the accused to furnish security. I may only 
refer to the cases of Mul Chand v. Emperor 
(1), Chander Shekhar v. Emperor (2) and 
Jagdat Tewari v, Emperor (3). In principle 
thereis no distinction between trials under 
s. 107 and trials unders. 110. In either case 
itis the duty of the Magistrate to hold 
an enquiry of the offence and not to bind an 
accused person merely because he agrees to 
furnish security. 

I find, however, that the Magistrate did 
hold an enquiry and did record evidence. 
All that has happened is that the appeal of 
the accused applicant has not been consider- 
edon its merits by the learned Sessions 
Judge. I cannot, therefore, interfere with 
the order of the Trying Magistrate but 
setting aside the order passed . on appeal 
direct that the case be sent back to the 
Court of the learned Sessions Judge of 
Aligarh in order that it be restored ‘to its 
original number on the file and be disposed 
of ao oring to law. 

Case sent back. 
EET Ind. Cas. 653; 37 A. 30, 12 A L. J. 1232; 16 
1. 
(2) 54. ind, Cas. 411; 21 Or. L. J 
ee ee Cas, 784; 2U.P. L. R (A) 38; 21 Cr. L. 


PATNA HIGH COURT. 
CRIMINAL ArPEaL No. 222 or 1924. 
January 26, 1925. 

Present: —Justice Sir B. K. Mullick, Krt., 
and Justice Sir John Bueknill, Kr. 
OHAMARI SINGH AND OTHERS— 
AccusED-—APPELLaNTS 


Versus 
Tun PUBLIC PROSECUTOR or GAYA 
AND OTHERS— RESPONDENTS. 


Criminal Procedure Code (Act V of 1696), a, 476, - 
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WA 883 
476-B- -Complaint of offence~P1 ‘eliminary enguiry, 
extent of—Appellate Court, interference by. 

The grant of a right of appeal against an order 
making a complaint under s. 476 of tae Cr. P. O. has 
not conferred any new right upon the person against 
whom. a complaint is made and the extent of the pre- 
liminary enquiry to be made under s. 476 is still left 
to the discretion of the Court. Ifa prima facie case 
has been made out the Appellate Court ought not to 
interfere withthe order of a lower Court making a 
complaint. [p. 884, cols. 1 & 2.] 


Criminal appeal from an order of the 
Sessions Judge, Gaya, dated the 5th No- 
vember 1924. . 

Mr. Manohar Lal, for the Appellants, 

The Assistant Government Advocate, for 
the Respondents. 


JUDGMENT. 

Mullick, J.—On the 25th May 1923 the 
appellants Nos. 1 to 15 are alleged to have 
filed a petition before the Subordinate 
Judge of Gaya asking for certain reliefs 
under s. 83 of the Transfer of Property Act. 
With that petition the appellants filed two 
documents : (1) a mukarrari deed of 1811 
and (2) a usufructuary mortgage of 1833. 
It is alleged that both these documents 
were forgeries and that the appellants dis- 
honestly used these documents as genuine’ 
knowing them to be forged. Twenty-one 
other persons also joined in the petition but 
it has now been decided that they are not to 
be prosecuted and they are not now before 


us. f 
It is alleged that in 1923 these appellanta 
who claim as mukarraridars under a deed 


_of 18llexecuteda dar-mukarrariin favourot 


the appellant No. 16, Musammat Nageshwax, 
and that she also joined inthe application to 
redeem the usufructuary mortgage of 1833. 
She is a par-danashin lady and hasa hus- 
band and two sons who assisted her in get- 
ting the dar-mukarrari kabuliyat register- 
-ed before the Registrar. When the applica- 
tion under s. 83 of the Transfer of Pro- 
perty Act came on for hearing, the alleged 
mortgagee, the proprietress of the 7-anna 
Tikari “Raj stated that there was no 
mukarrari or dar-mukarrart or usufructuary 
mortgage encumbering the estate, and the 
Subordinate Judge accordingly declined 
to order the redemption of the zerpeshgi 
mortgage and dismissed the Spplication. 
Thereupon one of the servants of the pro- 
prietress applied to the Subordinate Judge 
for the prosecution of the 37 persons who 
were party to the petition of the 25th May 
1923 and also of Musammat Nageshwar e 
Koer's husband and her two sons. There» 
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upon certain proceedings followed into the 
history of which it is not neceesary to enter; 
but the result was that the District Judge 
upon an application made by the Public 
Prosecutor of Gaya-ordered the prosecution 
of the 37 persons who were party to the 
petition of 1923 as well as of the husband 
and two sons of Musammat Nageshwar Koer 
for offences under ss. 471 and 467, Indian 
Penal Code. 

There was then an appeal 10 this Court 
anda Division Bench on the 18th June 1¥24* 
set aside the order of the District Judge 
and directed further inquiry as to the com- 
plicity of each accused. 

That inquiry has been made and the 
learned Judge has revised his former order 
and has discharged all but the present 
appellants Nos. 1 to 19. 

It is now urged that the learned Judge 
has made noinquiry atall and that he has 
not done what the Court required him to do. 

It appears that the District Judge has 
discharged all the minor accused. As to 
seven others, he found that two had died 
andthat five had not signed the vakalat- 
nama which was given to the Pleader who 
was instructed to file the two forged docu- 
ments; and he has now made a complaint 
against the 19 appellants only. It is con- 
tended that further evidence is required to 
show that the appellants knew that the 
documents were forged and that they used 
them, There is certainly a prima facie 
case thatthe documents are forgeries; for 
the former Raja of Tikari, who is alleged to 


. have given the mukarrari and also the Raja: 


in favour of whom the usufructuary mort- 
‘gage is alleged to have been executed, were 
not alive on the dateson which the docu- 
ments were executed. As regards the 
adult mukarraridars, i. e., appellants Nos. L 
to, 14, it is clear that the District Judge 
‘was of opinion that they knew that they had 
not a shadow ofa title and that they filed 
or instigated the filing of the documents 
knowing that they were forged. In the 
circumstances he was justified in taking 
proceedings against them under s. 476, 
C. P.C. The law does not compel him to 
make a detailed inquiry and as he has 
considered the case of each of these appel- 
lants he has, in my opinion, complied with 
the orders of the Division Bench: The 
grant of aright of appeal has, in my opinion, 
not conferred any new right upon the 
accused and the extent of the preliminary 
aee 83 Ind, Cas. 130, [d] 
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inquiry is still left to the discretion of the’ 
Court, If a prima facie case has been 
made out the Appeal Court ought not to- 
interfere. In thiscase the Court has made. 
an inquiry as regards these 14 accused and 
has made a complaint to a First Class 
Magistrate in order that the Magistrate- 
may follow the procedure of s. 202 or, pro- 
ceed otherwise according to Jaw. The 
learned Judge evidently intended that the 
Magistrate, if satisfied that process should. 
issue, should call upon the Public Pro- 
seculor to produce his evidence before him 
and then either dispose of the case himeelf 
or commit it for trial. 

We think, however, that some revision of 
the learned Judge’s order is required as 
regards appellants Nos. 15, 16, 17,18 and 1y. 
Musammat Nageshwar Koer, appellant 
No. 16, being a pardanashin lady, cannot 
be expected to have had any knowledge of 
the nature of the documents or to have 
taken any part in filing them in Court and, 
therefore, we do not think that there is at 
this stage a sufficient prima facie case 
against her. 

“Tt also appears that appellant No. 15 is a 
minor and his name also should be excluded. 

With regard to the appellant No. 17, who 
is the husband of Musammat Nageshwar 
Koer, and appellanis Nos. 18 and 19, who 
are her two sons, the learned Judge does 
not state what evidence there is of their 
complicity. The learned Assistant Govern- 
ment Advocate has informed us that it is 
proposed to Jay a charge of conspiracy 
against them under s. 120-B of the Indian 
Penal Code and also of abetment, but there 
is nothing onthe record to indicate whe- 
ther there is any prima facie evidence 
against them. An application has been 
shown to us which was made by the Public 
Prosecutor in the Court of the District 
Judge on the 11th of February 1924 asking 
the District Judge to examine certain 
witresses and documents in order to connect 
appellants Ncs. 17, 18 and 19 with the 
other accused. The learned Judge dec- 
lined to take that evidence. The de- 
cision was unfortunate and as there has 
been also no further inquiry in regard to 
these accused since the Division Bench 
remanded the case, we direct that the 
inquiry before the Magistrate be confined 
fcr the present to petitioners Nos. 1 to 14. 
If the Public Prosecutor considers it 
necessary to proceed against appellants 
Nos. 17, 18 and 19, he is at liberty to make 
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a fresh application to the District Judge 
who after making such further inquiry as 
he may consider necessary will decide whe- 
ther or not their case also should be re- 
ferred under s, 476 to the Magistrate for 
trial along with the other petitioner. 

Buecknill, J.—I agree. 

Z. K, ` Order accordingly. 


eee 


PATNA HIGH COURT. 

CRIMINAL APPEAL No. 227 or 1924. 

January 20,1925. 

Present:—Justice Sir B. K. Mullick, KT, 
and Justice Bir John Bucknill, Kr. 
PARMESHAR LALL—Accussp— 
APPELLANT 
versus 

EMPEROR—REsPONDENT. 

Penal Code (Act XLV of 1860), s. 211—False charge 
made before Police—Ojfence. 

Where a person makes areport to the Police de- 
liberately but falsely charging another with having 
committed an offences with the intention that the Police 
should put that person on his trial, he is guilty of 
an offence under s. 211 of the Penal Code. |p. 837, col. 


“A charge laid before the Police amounts to the 
institution of a criminal proc2eding within the mean- 
ing of the latter part of 5.211 of the Penal Code. 


ibid. À 
[ hh E N v. Bisheshar, 16 A. 124; A. W. N. 
(1894) 10; 8 Ind. Dec. (x. s.) 80, dissented from. 

Karim Buksh v. Queen-Limpress, 17 C. 574; 8 Ind. 
Dec. (x. 8.) 922 (F. B.), relied on. wg 

Criminal appeal froma decision of Row- 
land, J. C., Chota Nagpur, dated the 2nd 
December. 1924, l | 

Messrs. K. P. Jayaswal and Kailashpati, 


for the Appellant. 
The Assistant Government Advocate, for 


the Crown. 
JUDGMENT. 

Mullick, J.—On the 22nd of May last 
the appellant Parmeshwar Lal laid an in- 
formation before the Sub-Inspector of 
Police at Daltonganj charging one Munsaf 
Ram with having set fire to a hut belong- 
ing to the appellant's master Gajadhar 
Prasad with the intention of causing wrong- 
ful loss. The case was investigated and 
was found to be false. A complaint was 
then lodged by the Sub-Inspector in the 
Court of the Magistrate of Daltonganj 
against the appellant foran offence under 
s. 2L1,.Indian Penal Code, with the result 
that the appellant was committed to the 
Court of Session and was convicted by the 
Sessions Judge of an offence under the 
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latter part of s. 211, Indian Penal Code, and 
sentenced to rigorous imprisonment for 
four years, One ofthe Assessors returned 
a verdict of guilty while the other three 
pie of opinion that the case was doubt- 
ul. é 

The appellant lives in the Gaya District 
“and his master Gajadhar Prasad who also 
resides in that ‘district appears to have 
assisted the Rani of Deo who is the niece 
of one Thakurai Jagat Prasad Singh of 
Mouza Burhibir in the Palamau District 
in a litigation with her husband, the Raja 
of Deo. That litigation was eventually 
settled by the Raja's making overa pro- 
perty worth Rs. 5,000 per annum to the 
Rani and paying asum of Rs. 10,000 in 
cash to Gajadhar Prasad. Subsequently 
Gajadhar Prasad lent money’ to Thakurai 
Jagat Prasad in alitigation with his brother 
Ramsunder and took from Jagat Prasad 
azerpeshgi of a Yanna 8-pies share in 
certain mouzas of which Burhibir was one. 
In consequence of Gajadhar Prasad’s realis- 
ing the rent of a 5 anna 4 pies share of 
the villages instead of 2-annas 8-pies 


. share disputes arose between him and Jaga 


Prasad-in or about Septembér. 1923 and 
Ramsunder having by this time settled 
his dispute with Jagat Prasad and joined. 
Jagat Prasad in resisting Gajadhar, a com- 
plaint was lodged by one of the servants 
of Gajadhar against Ramsunder and his 
servants alleging that they were threaten- 
ing a breach of the peace and requesting 
that action should be taken to bind them - 
down. Munsaf Ram was one of the persons 
thus complained against. In consequence 
of that complaint the Sub-Inspector of Police 
at Daltonganj which is eight miles from 
Burhibir stationed constable Ramgulam 
Tewari at Burhibir to see thatno breach 
of the peace took place between Gajadhar's 
men and Ramsunder’s' men. The con- 
stable who had taken up his residence in 
the village about ten days earlier states 
that on the day of the fire he cooked his 
food at an open chulha (fire place} near 
the hut in question and after pouring 
some water on the fire he went to rest ina 
Thakurbari (temple) ofJagat Prasad. About 
3 P.M. a dust storm arose and immediate- 
ly afterwards he saw the hut in flames; 
among others Munsaf Ram came to the 
place but the appellant Parmeshwar Lal 
was not in the village at all that day. 
Prosecution witness Ram Lal Singh, a 
peon in the service of the Rani of Deo who 
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was atthe time residing with her uncle 
Jagat Prasad, had been sleeping in the hut 
after hismid-day meal. He says that about 
4 p.m. he got up and went to wash his 
face. Then came the dust storm and imme- 
diately afterwards he found that the hut 
wason fire. He suggests that the fire came 
from the embers inthe open fire’ place 
where he had cooked his food and near 
which there was a quantity of jute sticks. 
He says that Munsaf Ram arrived after the 
hut was completely burnt out or about five 
minutes after the fire began, and that he 
assisted in extinguishing the fire in a neigh- 
pouring house, namely, that of Nanki Dusa- 
din, to which the fire had spread. 

‘Ram Lal is corroborated by Jawadhan 
ra house is immediately east of the 

ut. 


Surajnath Pathak, who is Jagat Prasad’s - 


priest and was inthe Thakurbari about 30 
paces to the west, Ramdhari Lohar, Jamal- 
' uddin, the grandson of Jawadhan and 
Musammat Nanki also corroborate Ram Lal. 

All these witnesses prove that Munsaf 
Ram did not set fire to the hut, came after 
the fire began and that he assisted in put- 
ting it out. ' . 

The witness Lalji proves that at the 
time of the fire Munsaf Ram was: working 
with other coolies at a wall which was 
being built for his master Ramsunder 
Singh to the west of the hut and that on 
hearing shouts of fire Munsaf ran to the 
place, and that he returned about half an 

- hour later. This witness states that the 
hut is some distance from where he was 
working and that he did not go toit. 

In my opinion the learned Sessions Judge 
was right in holding that Munsaf did not 
set: fire to the hut and that the appellant's 
information to the Police was maliciously 
false. 

With regard to the ownership of the hut, 
the evidence is that it was built by the 
Rani’s men with wood, straw and leaves 
taken from Jagat Prasad’s jungle. At 
that time the Rani had already given Gaja- 
dhar Prasad the managership of her pro- 
perties in the “Gaya District and the prose- 
cution witnesses seera to have looked upon 
the Rani’s servants as Gajadhar’s servants. 
It appears that after Gajadhar obtained the 
zerpeshgi from Jagat Prasad he appointed 

«one Audh Behari as his Devan at Burhibir 
for making collections. About eight days 
before the fire the appellant Parmeshwar 
succeeded Audh Behari. The hutin question 
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was built about two months before the fire. 
Gajadhar’s own servants used at first to 
live in a tent, but after the hut was built 
Ram Lal Singh and Bulaki Singh two peons 
of the Rani, and Jhari Singh, the Tahsildar . 
of Gajadhar used tosleep init. Ram Lal 
says that he used at first to sleep in aroom 
in Jagat Prasad’s house which is to the 
west but owing to shortness of accommoda- 
tion he came over to the newly built hut. 
He was paid by the Rani through her 
‘manager, Gajadhar Prasad, and itis clear 
from the evidence of the chaukidar, Faujdar, ` 
that the villagers made no distinction bet- 
ween the servants of Gajadhar and the ser-. 
vants of the Rani. . 

I think, therefore, that itis established 
that the hut was not the property of Gaja- 
dhar and.in the circumstances it is diffi- 
cult to see why Munsaf Ram, the servant of 
Ramsundar, should set fire to it. 

In the First Information it is stated that 
the value of the hut was Rs. 25 and that 
the articles destroyed consisted of rice, dal, 
salt, clothes and aluminium pots worth 
‘Rs. 21, It is not stated to whom these 
properties belonged, but the evidence is 
that some of them belonged to Ram Lal 
Singh and “the constable Ram ‘Tewari. 
Jhari Singh, the Tehsildar, was at Dalton- 
ganj that day with his master Gajadhar 
Prasad who had come there from Gaya, 
Bulaki was also away and it does, not 
appear that any property belonging to 
Gajadhar’s own servants was in the hut. 
Parmeshwar certainly had nothing there, 
That this should have been so is natural for 
Parmeshwar was only appointed eight days 
before the fire and’ he had only paid one 
visit to Burhibir. I accept the statement 
of Ram Lal when he says that Parmeshwar - 
cameto Burhibiron Sunday the30th Baisakh 
and went away on the next day and that 
the fire took place the following Wednes- 
day. Parmeshwar Lal's statement that he 
was in the hutatithe time of the fire is; . 
in my opinion, wholly and intenticnally 
false. I cannot accept hisexplanation that 
he could not leave the village immediate- 
ly after the fire because there was nobody 
else to look after his master’s interests. 
do not think it is likely that he would 
have stayed in the village alone that night 
if this had been a real case of arson. Next, 
if Parmeshwar had himself seen Munsaf 
setting fire to the hut, I do not understand 
why onthe following morning Rem Lal 
should have been ordered by Audh Behari - 
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to go to Daltonganj to inform Gajadhar 
Prasad. There would have been no neces- 
sity for Audh Behari to interfere. I am 
satisfied that Ram Lal was sent by Audh 
Behari and the chaukidar Faujdar by the 
constable and that at Daltonganj they had 
an interview with Gajadhar and Parmesh- 
war-and that under Gajadhar’s orders Par- 
meshwar went afterwards to.the thana to 
lodge an information against Munsaf Ram. 
It has been contended that the First In- 
formation contains details which it would 
not have been possible for Parmeshwar to 
give if he had not himself seen Munsaf in 
the act. I am not impressed by this 
argument. The story that Munsaf was 
running away and that Jagat Prasad 
was standing near the Thakurbari might 
easily have been invented by one who 
was not at the place of occurrence at all. 
It is next contended that at most the 
information isa -mistake of fact and does 
not amount toa false information within 
the meaning of s. 211, Indian Penal Code. 
If the appellant had said to the Police that 
he suspected Munsaf Ram andif he had 
not deliberately charged Munsaf Ram with 
having set fire to the hut, there might have 


been some substance in this plea, but here. 


it is clear that the appellant’s intention 
was not merely that the Police should fol- 
low upa clue but that the Police should 
put Mansaf Ram on his trial. It wasclearly 
the appellant’s intention to set the criminal 
Jaw in motion against Munsaf Ram and to 
injure Ramsundar and Jagat Prasad. 

Next it is contended that the case does 
not come within the latter part of s. 211. 
Jt is urged that a false information given to 
the Police is not a proceeding instituted 
on afalse charge within the meaning of 
the second part of the section. In my 
opinion a charge laid before the Police isa 
- criminal proceeding, and notwithstanding 
the authority of Queen-Empress v. Bisheshar 
(1), I think that the decision of the 
Full Bench of the Calcutta High Court in 
Karim Baksh v. Queen-Empress (2) contains 
a correct statement of the law, 

Finally, there remains the question of 
sentence. Having regard to the fact that 
the hut wasa very flimsy and temporary 
structure and that it was-worth only Rs. 25 
and that the total value of property des- 
troyed was less than Rs, 50, a sentence 


(1) 16 A. 124; A. W. N. (1894) 10; § Ind. Dec. (x. 8.) 
(2) 17 C. 574; 8 Ind. Dec. (x. a) 929 (F. B). ` 
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of four years’ rigorous imprisonment seems 
to be unduly severe. There might have 
been a suspicion in the mind of Parmesh- 
war that Ram Sunder's men had had a hand 
in causing the fire and the false charge 
does not bear any indication of any deep 
laid plot. In the circumstances I think a 
sentence of two’ years’ rigorous imprison- 
ment will meet the ends of justice. The 
sentence is accordingly reduced, 

Bucknill, J.—I agree. 

Z. K. Sentence reduced, 


CALCUTTA HIGH COURT. 
CRIMINAL APPEAL No. 105 or 1925. 
f July 7, 1925. - 

Present:—Mr. Justice Suhrawardy and 

: Mr. Justice Panton. 
ABDUL (BARI) MALLICK AND AnoTHER— 
ACCUSED-—-APPELLANTS 

versus 
EMPEROR— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), 8. 3860— - 
Depositions of witnesses, proper time for reading. 

Section 360, Cr. P. O., is mandatory and its provi- 
sions must be strictly complied with. Reading over 
the depositions of all the witnesses examined on one . 
day at the end of the day is not in strict conformity 
with the requirements ofthe law. The evidence of 
each witness should be read over to him after it is 
completed before that of another witness commences. 
{p. 888, col. 1.] - 

Hira Lal Ghosh v. Emperor, 83 Ind. Cas. 905; 52 0. 
.159; 28 C. W. N. 968; A.I. R. 1924 Cal. 889; 26 Cr. 
L. J. 201; 41 C. L. J. 224 and Dargahi v. Emperor, 88 - 
Ind. Cas. 733; 52 O. 499; A.I. R. 1925 Oal. 831; 26 
Cr. L. J. 1213, referred to. | 

Criminal appeal against an order of the 
Second Additional Sessions Judge, 24- 
Perganas, dated the 8th January 1929. 

Babu Debendra Narayan Bhattacharjee, 
for the Appellants. 

Mr, Khundkar, for the Respondent. 


: JUDGMENT. 

Suhrawardy, J.—The_ two appel- 
lants have been convicted by the Additional 
Sessions Judge of 24-Parganahs in agree- 
ment with the verdict of the majority of 
the Jury underss. 304 and 326, Indian Penal 
Code. The first accused was convicted 
under s. 304 and sentenced to ten years’ 
rigorousimprisonment. The second accused 
was found guilty under s. 326 and sen- 
tenced to undergo the same term of impr? 
sonment. Various objections have been 
taken on the ground of misdirections in 
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¿the learned Judge's charge to the Jury; 
Bat itis not necessary to consider them as 
“we find oùrselves constrained to order a 
“yé-trial on the ground that the provisions of 
‘8: 360, Cr. P. T, have not been complied 
With. An affidavit has been filed on behalf 
‘of the accused in which ib is stated that 
“thé deposition of each óf the prosecution 
“witnesses was not read over or explained to 
‘him after it had been recorded and before 
the examination of the néxt witness was 
commenced; but that the depositions of the 
witnesses examined on the day were read 
over to them after the close of the day’s 
proceedings. The learned Deputy Legal 
Remembrancer in order to be sure of the 
truth or otherwise of this allegation made 
areference to the learned Sessions Judge 
and an affidavit sworn by one Atul Chandra 
Banerjee, Bench clerk of the Second Addi- 
tional Sessions Judg® of Alipore has been 
placed before us. The deponent states as 
follows: “I read over and explained the 
depositions of the witnesses in the presence 
and hearing of the accused at the end of 
the day when the examination of all the 
witnesses for the day was closed.” It is, 
. ,therefore, clear that the procedure that was 
followed was that the depositions of all the 
‘witnesses were read over to them at the 

‘close of the day. This, in our opinion, is 
“not sufficient compliance with the provisions 
‘of :s. 360, Cr. P. ©. It has been held in the 
case of Hira Lal Ghose v. Emperor (1) that 
s. 360 is mandatory and its provisions must 
be strictly complied with. This view is 
based on the wording of the section itself. 
and on the policy underlying it, namely, to 
protect the witness and also to safeguard 
the interest cf the accused by affording to 
the witness as well as the accused an oppor- 
tunity of finding, any inaccuracy in the re- 
cord of the deposition. In Dargahi v. Em- 
peror (2) the same learned Judges who 
decided the case of Hira Lal Ghose v. 
Emperor (1) had to consider a similar ques- 
tion with regard to the provisions of the 
section. There the deposition of a witness 
was read over to him when another witness 
was being examined in Court. The learned 
Judges deprecated the procedure and were 
of opinion that it was not astrict compliance 
with the provisions of s. 360, Cr. P. C., and 


“(1) 83 Ind. Cas. 905; 52 ©. 159; 28 C. W. N. 968; 
A.I. R.1921 Cal. 889; 26 Cr. L.J. 201; 41 O.L, J. 
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in expressing that opinion they made the 
following observation: “That clause pro- 
vides that as the evidence of each witness 
is completed, it shall be read over before © 
the examination of another witness is com- 
menced.” If it is once conceded that 
s. 360 is mandatory, it follows that its provi- 


‘sions must be strictly complied with. The 


section says that “as the evidence of each 


witness taken under s. 356 or s. 357 is com- - 


pleted, it shall be read over to him in the 
presence of the accused and ete.” The 
plain meaning to my mind is that the depo- 
sition of a witness must be read to him as 
it is completed. The practice of reading 
over the depositions of all the witnesses 
examined on one day at the end of the day 
may commend itself as intended to save 
public time: but itis notin strict conform- 
ity with the requirements of the law; and, 
experience gained in this case shows that 
more public time will be wasted in the 
re-trial of the casé than what was saved by 
the procedure adopted. The practice of 
reading over depositions of several witnesses 
at one time may also defeat the object 
of the section as laid down in the case 
of Hira Lal Ghose v. Emperor (1). ‘The 
accused or his lawyer may not remem- ` 
ber the exact words used or the form 
of the answer given. It is, therefore, 
desirable that the provisions of s. 360, 
Cr. P. O, should be strictly observed and 
the evidence of each witness read over to 
him after it is completed before the evidence 
of another witness commences; and the 
reading over should not be postponed till 
all the witnesses are examined. In this 
view the trial before the Additional Sessions 
Judge must be held to be vitiated by this 
defect in the procedure. 

The appeal accordingly succeeds, the con- 
viction of and the sentences passed on the 
appellants are set aside and we direct that 
they bé re-tried according to law. The 
appellants will remain in Jail until further 
order by the Trying Court. 

Panton, J.—Il agree that the con- 
viction and sentence of the appellants must 
be set aside as this appears to me to be the 
inevitable result of the earlier decisions of 
oe Court just ance? by my learned bro- 
ther. 


R. L. Appeal allowed, 


$ 


“LI think this contention is right. 
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LAHORE HIGH COURT. | 
ORIMINAL Revision No. 1295 oF 1925. 
January li, 1926. 
Present:—Mr. Justice Broadway. 
MUL CHAND AND anoTHER—AcCUSED— 
PETITIONERS 
versus 
EMPEROR—REsPonDENT. 

Penal Code (Act XLV of 1860), s. 832—Police Act 
(V of 1861), s. 34— Playing zards in street— Offence— 
Prohibition by constable— Discharge of duty. 
~ Playing cards in the street is no offence under s. 3 
of the Police Act and, therefore, a constable prohibit- 


ing people from doing so caanot be said to be acting 
.in discharge of his duty. < 


Case reported by the Sessions Judge, 
eee) with his No, 362-3 of 26th July 
925. 
' FAGTS.—The accused Tulsi and Mul 
Chand have been convicted by Sardar 
Ujagar Singh, Magistrate First Class, under 
s. 332, Indian Penal Code. It appears that 
the appellants were playing cards in the 
street in front of a shop when constable 
Ram Pershad prohibited them from doing 
so. The accused did not mind it and so 
there was scuffle between the accused and 


_ the three constables (P. Ws. Nos, 1, 2 and 3.) 


The accused, on conviction ‘by Sardar 


Ujagar Singh exercising the powers of. 


Magistrate of the First Class in the Rohtak 
District, was sentenced, by order dated 4th 
April 1925, under s. 332 of the Indian Penal 
Code, to pay a fine of Rs, 25 or in default to 
undergo rigorous imprisonment for three 
months each. 


GROUNDS.—It is urged on behalf of 
thé applicants that the constable was not 
authorised to prohibit them from playing 


‘cards in the street and so the assault (even 
„if it was committed) does not fall within 


the meaning of s. 332, Indian Penal Code. 
Playing 
cards is not an offence and does not come 
within any of the eight clauses of s. 34 of 
the Police Act. So the act of the constable 
in prohibiting the men from playing cards 
was not in the discharge of his duty. As 
to who began the fight first I cannot believe 
that the applicants who are Banyas by caste 
and respectable shopkeepers of the Rohtak 
town could have dared to slap the constable 
first. In my opinion the conviction is not 
right. The proceedings are, therefore, for- 
warded for revision to the High Court with 
a recommendation that the conviction and 
sentences of the applicants be set aside and 
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the fine, which has been paid, be refund- 
ed. 
Mr. Shamair Chand, for the Petitioners. 
ORDER.—The learned Sessions Judge 
is rightin his conclusion that the petitioner 


‘had not committed an offence by playing 


cards in the street. Nevertheless in my 
judgment the petitioners were not justified 
in assaulting the Police constable. I 
therefore, alter the conviction to one under 
s. 323, Indian Penal Code, and reduce the 
fine in each case to Rs. 5. The fines, if 
paid, in excess of that amount will be re- 
funded. 


RL - Fine reduced. 


e ai 
ALLAHABAD HIGH COURT, 
Criminar Revision No, 476 or 1925. 
December 17, 1925. 
Present:—Mr. Justice Daniels. 
Hafiz MUSTAQIMUDDIN—Appticanr 
versus 
_ _EMPEROR— Opposite Parry. 

Criminal Procedure Code (Act V of 1898), ss. 128 
51), Sch. V, Form No. 48—Bail-bond filed in Court 
sinee abolished—Successor, powers of, to enforce bond 
—Security for keeping peace or good behaviour—Order 
directing accused to furnish security within fixed time 
—-Absconding of accused—Sureties for attendance of 
accused, liability of. 

A security bond given in form No. 42 of the Fift 
Schedule to the Or. P. O. originally filed in racine 
which has since ceased to exist, can also be enforced 
by its successor to which the other functions of the 
a [p. 890, col. 1] 
Where a Magistrate passes an order under s. 123 
Or, P. C., directing an accused to give security for 
keeping the peace or for good behaviour for more than 
one year and allows him time toiile a security by afixed 
date, but the accused absconds on that date, the liabil- 
ity of the sureties who held themselves responsible 
for the accused's attendance in Court cannot be held 
to be terminated, because until it is known whether 
the accused can give the security or an order is passed 
referring the case for the final orders of the Sessions 
Judge it cannot be said that the proceedings in the 
Magistrate's Oourt have been terminated, [ibid.] 

Criminal revision against an order of the 
Sessions Judge, Meerut, dated the 24th 
March 1925. < 

Mr. G. W. Dillon, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This is an application 
in revision in a case in which sureties’ 
ponds have been ordered to be forfeited 
under s. 514 of the Cr. P, ©. Two points of 
law are raised :— i 
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ance in the Court of the Cantonment Magis- 
trate and that the liabilities of the sureties 
came to an end when the case “was trans- 
‘ferred to another Court. 

(2) That on 22nd September, the Magis- 
- trate passed an order directing the accused 
in the case to ‘give security for three years, 
but allowed him ten days’ time up to ard 
October to file the security, It was on this 
latter date that he absconded. The appli- 


cant contends that his liability came to an ` 


end on 22nd September: 

Owing toa change in the law the Court 
of the Oantonment Magistrate ceased to 
exist in March 1924; and it appears from 
the Magistrate’s order that all cases from 
that Court were transferred to the Court 
of B. Jai Narain, Special Mrgistrate. In 
my opinion, the ternes of the security bond 
given in Form No. 42 of the Fifth Schedule 
to the Cr. P.C., are wide enough to include 
the successor of the Court in which ‘the 
case originally was. Any other view of the 
law would produce most inconvenient re- 
sults, since if an accused 
when a case was transferred, it would in 
every case be necessary before transferring 
the case to order -his arrest or to require 
him to give fresh sureties, 

As regards the second point, the terms of 
the bond include not only an inquiry 
before the Magistrate but also dates fixed 
-in the Sessions Court if the case goes to 
that Court. In this case, the Magistrate 


could order the accused to give security . 


for three years, but if the security was not 
given it was not in his power finally to 
dispose of the case. Vinal, orders under 
s. 123 of the Code could only be passed by 
the Sessions Judge. The Magistrate had 
power unders..120 of the Code to postpone 
the date from which the security should 
take effect, îi. e., to give the accused time 
within which to furnish it. Until it was 
seen whether the accused could give the 
security or an order would have to be 
passed referring the case for the final orders 
of the Sessions Judge, it cannot be said 


that the proceedings in the Magistrate's — 


Court had finally terminated so as to put 
an end to the liability of the sureties 
who were responsible for the accused's 
attendance, I find, therefore, that the orders 
of the Courts below are correct, and I dis- 
miss this application. 

S. 8. Application dismissed, 


; ARSHED ALI V, EMPEROR. 
(1) That the bonds were given for attend-. — 


were on bail. 


[92 I. O. 1990) . 


CALCUTTA HIGH COURT. 
CRIMINAL RererRencr No. 14 or 1924 
AND 
CŁIMINAL APPEAL No. 621 OF 1924. 
November 25, 1924, 
Present:—Justice Sir Babington Newbould, 
Kr., and Mr. Justice Mukerji. 
ARSHED ALI—<AccusEp—APPELLANT 
versus 
EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s. 8?4— 


Reference for confirmation of death sentence—Duty 
of High Court-—-Identification test during trial, value 
of. 


In a reference for confirmation of death sentence, 
the High Court must satity itself that the finding of 
fact arrived atis justified by the evidence on record: 
{p. 891, col. 1] 

Value of identification test held during trial com- 
mented upon. [p. 892, col. 2.] 

Reference made by the Additional Sessions 
Judge, Backerganj, dated the 27th Septem- 
ber 1924, 

Babu Debendra Narain Bhattacharjee, for 
the Accused. 

Mr. Khundkar, for the Crown, , 

JUDGMENT. 

Newbould, J.—Arshed Ali has been 
found guilty by the unanimous verdict_.of 
the Jury onthe charge -of abetment of 


-murder.- He has been sentenced by the Ad- 


ditional Sessions Judge of Backerganj to 
death under s. 302 read with s. 109 of the 
Indian Penal Code. Under s. 374 of the Cr. 
P.C. the proceedings have beer submitted 


to this Court for confirmation and the ac- - 
‘cused has also preferred an appeal against 


his conviction. 

The facts according to the case for the 
prosecution are as follows:— 

Lalsom Bibi, the principal witness in this . 
case, has lived as the wife of five men. To 
how many of them she was legally married 
is not clear, but her marriage to the appel- 
lant Arshed Ali who was the fourth of her 
so-called husbands was certainly bigamous 
as ittook place during the lifetime of the 
third Abdul Hussain who had not divorced 
her. After living with the appellant fora 
few months she left him and went to live in 
her father’s bari. She was then one month 
pregnant. In Magh last she went through 
a form of nika. marriage with the deceased 
Sher Ali. This enraged Arshed Ali and 
twice in the months of falgoon and Chaitra 
Jabed Ali who is Arshed Ali’s dharma-bhai ` 
asked Lalsom to return to Arshed Ali and 
threatened her when she refused to do so. 
On the night of the 10th April (28th Chaitra) 
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Sher Ali, Lalsom and her three ‘children 
were sleeping in herhut. Ata little before 
midnight Lalsom woke up hearing the 
noise ofa scuffle. She heard Jabed Ali, 


whose voice she recognised, say “Let me’ 


n 


go.” She got up. to light alamp and then 
- heard Arshed Ali saying “Jabed Ali, is the 
deed done” By the light of the lamp she 
saw that Sher Ali’s viscera were protruding 
from a wound in his stomach and another 
wound onthe left side of his chest. Her 
cries brought several neighbours to. the 
scene and both Sher Ali and Lalsom told 
them that they had recognised Jabed Ali 
and Arshed Ali by their voices. 

Sher Ali was taken by boat to Patua- 
khali, the Sub-Divisional headquarter, 
where he arrived at about 11 a. m. He was 
taken to the hospital and there his state- 
ment was recorded by an Honorary Magis- 
trate from 3-30 to 4-10 r.m. He said that 
he had been wounded by Jabed Ali and 
Arshed Ali and that Jabed Ali inflicted the 
wound withadao, Healso stated that he 
was wounded because he married Arshed 
Ali’s wife. He died before sunset that 
afternoon. The doctor who held the post 
mortem examination found three incised 
wounds on the body, of which two were 
homicidal. In his opinion death was due 
to shock and hemorrhage from these two 
wounds. : ` 

That Sher Ali was murdered on the night 


of the 10th April has been clearly proved. ` 


Whether the appellant before us was guilty 


of abetting this murder depends on the’ 


credibility of the evidence that he was re- 
cognised by his voice. Though the Jury 
have unanimously convicted him, this being 
a reference under s. 374, Cr. P. C., we must 
be satisfied that their finding of fact is 
justified by the evidence on the record. 
After full consideration we are compelled to 
hold that there are several points in the 
case which make it unsafe to rely on this 
evidence. We also find that there has been 
© positive misdirection on one important piece 
of evidence in the case in addition to non- 
direction by reason of the learned Judge 
having omitted to draw the attention of the 
Jury to several points which throw doubt 
on the truth of the case for the prosecu- 
tion. . 28 ; 

In his charge to the Jury the learned 
Sessions Judge has said: “On Wednesday, 
the 27th Chaitra (9th April) Arshed Ali 
was seen in Kalagachia village which ad- 
joins Kewalumia walking towards the bari 
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of Jabed Ali.” But the evidence is ‘that 
Arshed Ali was seenin the neighbourhood 
not on the Wednesday but on the Thursday 
afternoon: The fact of the case for the pro- 
secution rests on a statement alleged to 
have been made by Sher Gaziand is sup- 
ported by the evidence of his brother 
Mahomed Gazi who deposed that Sher Gazi 
gaid he had seen Arshed Ali on the previous 
afternoon. Thatthe expression “the pre- 
vious afternoon” cannot mean the afternoon 
of the previons day is clear from the state- 
ment of Lalsom Bibi in. the First Informa- 
tion to the effect that her husband had told 
her in the afternoon of the day of occurrence 
that when he returned after noon of that 
day he saw Arshed Ali and Jabed Ali. 
This is a very serious misdirection since it 
was proved by witnesses who were examin- 
ed by the Court to teft the accused's plea of . 
alibi, that he was present at Patuakhali as 
an accused in a case which was the last 
heard on the 10th April. Though this 
might not have prevented him being pre- 
sent atthe murder he could not possibly - 
have been at Kalagachia at the time that 
Sher Ali said that he saw him. 

The case against this accused depends 
solely onthe recognition of his voice by 
Sher Ali and Lalsom Bibi. Itis certainly. 
suspicious that no mention of this fact was 
made to anyone outside the village before 
the 18th of April when Lalsom Bibi’s first 
information was recorded. Though the 
chowkidar Adam Ali went to the Amtali 
Police Station the morning after the oc- 
currence, nothing was recorded there. The 
explanation . given is that it was thought 
that information would be taken at Patu- 
akhali. We think it unlikely that no entry 
would have been made even in the station 
diary if the chowkidar had then asserted 
that the accused had been recognised by 
their voices at the time of occurrence, The 
statement of Sher Ali recorded by the 
Honorary Magistrate contains no mention 
of how Jabed Ali and Arshed Ali were 
recognised, though both are named. 

lt is difficult to rely absolutely on the 
statements of the deceastd and his wife 
since they are clearly untruthful on one im- 
portant point, the period that elapsed, þe- 
tween Lalsom Bibi leaving Arshed Ali and 
her marrisge to Sher Ali. - Lalsom Bibi’s 
evidence is that she married Arshed Ali 4 
years ago and after living with him 4 
months she went to live at her father’s house. 
Sher Ali stated to the Honorary Magistrate 
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that she was at her father’s bari for ‘about 
4'years. But the age of the child of which 
Lalsom Bibi says the accused is the father, 
is inconsistent with her having lived apart 
from the accused for as long as two years. 
If the accused had raised no objection to 
Lalsom Bibi leaving him for even two years 
there is no reason why he should have com- 
mitted this murder. Whatever the truth 
may be we have no doubt that there was 
good reason to suspect the accused and 
that the true story of the illfeeling between 
the parties has been concealed. 

‘There are other reasons besides the delay 

_in informing the authorities which make us 
suspect the truth of the story of recogni- 
tion, apart from the question as to how far 
such recognition can support the conviction. 
It is most improbable that when a murder 
is being committed he murderer’s com- 
panion should call tohim by name. This 
suggests that the actual words that may 
have been heard, have been altered to 
strengthen the case against Jabed Ali who 
is abscondin g. 

Lalsom Bibi’s evidence is contradictory on 
some material points. She said she had no 
talk with her husband before he made the 
statement tothe neighbours and that when 
she lit the lamp her husband was senseless 
and hecame to after the neighbours. came. 
Then in cross-examination she said:. “It is 
a fact that before any neighbours came up 

my husband told me he recognised Jabed 
Au and Arshed Ali, he told me this while 
I was lighting the lamp.” Also in her 
deposition she said that her husband said 

“o ma” before any statements were made by 
the assailants, but when questioned by a 
juror as to the order of events she places 
this cry of “o ma” last of all. The evidence 
of the neighbours who came afterwards is 
not free from discrepancies. It is noticeable 
that when Ibrahim called to the chowkidar 
he spoke of some one unknown having 
committed the murder though according to 

‘the evidence he had then heard the story of 
recognition. There are also important dis- 
crepancies as to whether Lalsom Bibi said 
anything that ight. The deceased’s 
brother's account of a conversation with the 
deceased is very significant, He says that 
the deceased gave three reasons for accusing 
Jabed Aliand Arshed Ali, (4) that he had 
no other enemies, (ii) that he saw Arshad 
Alvin the afternoon, (iti) that he had re- 
cognised their voices. 

We think that the real reason for the 
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accusation of these men was the first and 
that the third reason on which thə case now 
rests isas unreliable as the second has been 
proved to be. 

For these reasons we must hold that the 
guilt of the accused Arshed Ali has not 
been ‘proved. We refuse to confirm the 
sentence of death passed on him. We allow 
his appeal and set aside his conviction and 
sentence and acquit him of the charge on 
which he was. tried and direct that he be 
released, 

Mukerji, J.—I entirely agree. I only 
wish to add a few words as regards the 
identification testthat was heldin the course 
of the trial in this case. The matter, how- 
ever, is not of much importance in the pre- 
sent case, inasmuch as the witness who was 
subjected to this test was for sometime the 
wife of the accused, who was sought to ba 
identified. In any case it is not reasonable 
to expect that she would have failed to 
identify the accused. What happened in this 
case was this:—Lalsom Bibi was examined 
as a witness on behalf of the prosecution 
and after her examination was over with 
the permission of the accused and his 
Pleader the identification test of the accus- 
ed’s voice was held, the accused being 
mixed upwith seven other men. The accused 
was actually numbered six on the file, and 
his voice was correctly identified by Lalsom 
Bibi as the 6th voice. Personally I have 


always entertained grave doubts as to the 


propriety of such a test being adopted 
during the trial. It makes no difference 
that in the present case it was held with 
the permission of the accused and his 
Pleader, for arequest in the matter. of this 
description is always very embarrassing to 
the defence. There is no warrant for this 
procedure in the Statute and it is likely to 
lend spurious weight to the testimony which 
should be available for the purposes of a 
criminal trial. 


R. L, Appeal allowed. 


LAHORE HIGH COURT. 
CRIMINAL Revision Case No. 1673 oF 1925, 
December ?3, 1925. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
EMPEROR—PROSECUTOR 
wersus 
TEJ RAM——ACCUSED. 

Criminal Procedure Code (Act V of 1898, as amend» 


G 
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èd by Act XVIII of 1923), s. 439 (6), effect of. 

The effect of the addition of sub-s. (6) to s. 439, 
Cr. P. C$ by Act XVIIL of 1923, is that the 
High Court, when adjudicating upon an application 
for enhancement of sentence, is converted into a Court 
of Appeal against conviction and the accused is 
entitled to show that his conviction is unjustified. 
[p. 893, cols. 1 & 2.] 


Mr. Cardon Noad, Government Advocate, 
for the Crown. 
Mr. Shamair Chand, for the Accused. 


ORDER.—On the 15th August 1924, 
two boxes containing various articles of 
merchandise were consigned from Delhi to 
Rewari, and, when the consignment arrived 
at Rewari, the consignee Tej Ram repre- 
sentated to the Station Master that one of 
the boxes had been tampered with. There- 
upon the latter asked Tej Ram to produce 
the original beejak (invoice) to enable him 
to give an “open delivery” of the con- 
signment. The invoice Ex. P. B. was ac- 
cordingly produced by Tej Ram, and the 
goods were, delivered to him. . A list of the 
articles alleged to have been lost was pre- 
pared by the Station Master, and on the 
strength of that list the consignee made a 
claim for the recovery of their value. The 
Railway Authorities, however, considered 
the claim to be false, with the result that 
Tej Ram was prosecuted for an attempt 
to cheat the Railway Company and also 
for using as genuine a forged document. 
The Trial Magistrate has acquitted the ac- 
cused of an attemptto cheat, buthas con- 
victed him under s. 471 read with s. 468, 
Indian Penal Code, and sentenced him to 
imprisonment till the rising ofthe Court 
and a fine of Rs, 150. 

The District Magistrate has made a þe- 
lated reference to this Court recommend- 
ing that the sentence be enhanced, and 
Mr. Shamair Chand, who has appeared for 
the accused to show cause against enhance- 
ment, urges that his client has been wrongly 
convicted and that the conviction should be 
set aside, . : 

Now, sub-s. (6) which has been added to 
s. 439, Or, P. C, by the Cr. P. C. Amend- 
ment Act XVIIL of 1923, provides that 
“notwithstanding anything contained in 
this section, any convicted person, to whom 
an opportunity has been given under sub- 
s, (2) of showing cause why his sentence 
should not be enhanced, shall, in showing 
cause, be entitled also to show cause against 
his conviction.” The effect of the enact- 
ment of this sub-section is that the High 
Court, when adjudicating upon an applica- 
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tion for enhancement of sentence, is con- 
verted into a Court of Appeal against con- 


viction. I must, however, administer the- 


law as I find it. | 


In view of this express provision of the 
law, I have heard arguments on the merits 
and reached the conclusion that there is. 
no satisfactory evidence to show that Ex. 
PB the genuineness of which has been 
impeached, is a forged document. Itis to’ 
be observed that this document, which is 
written in.Urdu, purports to be a list of 
articles purchased by the accused at Delhi 
and to bear the signature of Sheikh Karam’ 
Tlahi-Rahim Ilahi. Now Karam Jahi, 
who was also prosecuted in this case but 
was subsequently discharged, has appeared 
as a witness for the prosecution, and he 
admits that he has a shop bearing the 
aforesaid name. Another witness for the 
prosecution, namely, *Sub-Inspector Gian 
‘Chand, who investigated the case, de- 
poses that he was told by Karam Ilahi 
that the invoice Ex. P B was written by 
his servant Ram Chand. This witness, 
when answering a question put by the 


Court atthe end of his examination, tried ° 


to modify the effect of his admission by 
subsequently 
denied that Ram Chand had written the 
document. Karam Ilahi himself asa wit-. 


ness for the prosecution disclaims the res- , 


ponsibility of his firm for preparing it, but, 
considering that he was himself prosecuted 
as an offender and appeared as a witness 
after his discharge (a somewhat unusual 
and objectionable procedure), I am not pre- 
pared to attach any value to his evidence, 

It may, therefore, be taken as proved 
that Ex, P B was written by Ram Chand 
on behalf of Karam Ilahi, Rahim Hahi and 
the evidence also shows that this documens 
consolidates several invoices representing 
goods purchased by the accused from vari-. 
ous shops at Delhi. Karam Ilahi himself 
admits that Ex. P M is the list of the. 
goods purchased from his own shop, and 
this list is embodied in Ex. B. 
Now, Ex. P M, contains all the articles 
which were alleged to have been lost 
while the boxes were ine the custody of 
the Railway ;.and it cannot, therefore, 
be seriously contended that the accused 
was claiming certain goods which he had 
never purchased. 


The evidence for the prosecution showg 
that the articles in dispute were purchased 
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by the accused from Karam Iahi and 
were correctly entered in Ex. P B which 
was written by Karam Ilahi’s servant Ram 
Chand. These articles have apparently dis- 
appeared, but the question of the responsi- 
bility for the disappearance isa debatable 
one. One thing, however, is reasonably 
clear that the document, upon which the 
charge under s. 471 is founded, has not 
been proved to be a forged document. 

The result of this finding is that the 
conviction cannot be sustained. Accord- 
ingly Iset aside the conviction and the 
sentence and acquit the accused. The 
fine, if realised, shall be refunded to him. 

R. L. Conviction set aside. 





CALCUTTA HIGH COURT. 
Oriminat Reviston No, 697 or 1925, 
October 15, 1925. | 
Present:—Justice Sir N. R. Chatterjea, 
Kr., and Mr. Justice B. B. Ghose. 
LALIT KUMAR SEN—Acoussp— 
PETITIONER 
versus 
EMPEROR—Opposits PARTY. 
Criminal Procedure gode (Act V o ae s. 4£21— 
— nt for—Summary adismi A 
Arel re lias Court y should hear the 
Pleader .and ought not to dismiss an appeal summarily 
after the record has been sent for and received, 
Criminal revision against an order of the 


Sessions Judge, Backerganj, dated the ard . 


- August 1925, affirming that ofthe Deputy 
Magistrate, Barisal, dated the 23rd July 
1925. ` 

Babu Suresh Chandra Taluqdar, for the 
the Petitioner. 

Babu Aswani Kumar Ghose, for the 
Opposite Party. | 

PU DGMENT.—After the record was 
sent for and received, the learned Sessions 
Judge ought to have heard the Pleader 
and ought not to have dismissed the 
appeal summarily without hearing him, 
The order dismissing the appeal summarily 
is accordingly set aside and the appeal 
is sent back to him to be re-heard according 
to law. g 


R, L Case sent back. 
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LAHORE HIGH COURT. 
CriminaL Petition No. 205 oF 1925. 
December 18, 1925. i 
Present:—Mr. Justice Fforde. 
MUGHEES-UD-DIN—Accusep— 
PETITIONER 


versus 
EMPEROR rarouce RADHA LAL— 


OOMPLAINANT— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 526—~ 
Application for postponement to enable to apply for 
transfer—Magistrate enquiring into allegations—-Pro- 
priety—Transfer. 

An enquiry by the Magistrate, on a party's apply- 
ing to him for postponement of the case to enable him 
to apply for transfer, into the grounds of transfer him- 
self is highly improper and would naturally cause 
apprehension in the mind of the petitioner that the 
Tribunal trying the case is not likely to give him an 
impartial and unbiased hearing. i 

Petition, under s. 526, Cr. P, O., for trans- 
fer from the Court of the Magistrate, 
Second Class, Jagadhri, District Ambala, to 


` gome other Court of competent jurisdiction, 


Lala Bishan Nath, for the Petitioner. 
Mr. Shamair Chand, for the Respondent. 


ORDER.—Proceedings were taken 
against the petitioner upon a complaint made 
under the provisions of ss. 352, £04, Indian 
Penal Code. In the course of these pro- 
ceedings the petitioner applied to the 
Court for postponement of the case to 
enable him to apply for a transfer of the 
matter from the Court of this Magistrate 
to some other Magistrate. The Magistrate 
hearing the complaint thereupon requested 
the petitioner to make a statement as to 
the grounds of his transfer, and then pro- 
ceeded to make a preliminary inquiry to 
ascertain whether these grounds were well 
founded. Having come to the conclusion. 
that the grounds were false the Magistrate 
then made a report to the District Magis- 
trate for the purpose of having the peti- 
tioner tried under s. 193, Indian Penal 
Code, for perjury. The learned Magistrate 
in para. 6 of his report makes a frank 
statement of these circumstances. It is 
obvious that the procedure adopted: by the 
learned Magistrate was highly improper 
and would naturally cause apprehension in 
the mind of the petitioner that the tribunal 
trying his case was not likely to give him 
an impartial and unbiased hearing. Under 
these circumstances I have no option but 
to transfer the case to the Court .of such 
other competent Magistrate as the District 
Magistrate might direct. 


R.I, Case transferred, 
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ALLAHABAD HIGH COURT. 
Criminal Rererence No: 731 or 1925, 
December 22, 1925. 

Present :—Mr: Justice Daniels. 
PURAN AND ANOTHER—APPLICANTS 

: versus ` 
EMPEROR rtaroven CHIDDAH— 
Opposite PARTY. 


Criminal Procedure Code (Act V of 1898), s. 203— 


Order dismissing complaint not set aside—F'resh com- 
plaint, whether burred—Practice —Witnesses summoned 
at lute stage on accused's responsibility—Failure of 
witnesses to appear, effect of—Penal Code (het XLV of 
1860}, s. 406 ~Money advanced to accused under law- 
ful agreement—Agreement becoming incapable of exe- 
cution—Retention of money in lieu of debt due to 
- aecused—Offence. . 

An order of dismissal passed on a complaint, which 
has not been set aside, is no bar to a fresh complaint 
upon the same facts to another Magistrate. 

Queen-Empress v. Adam Khan, 22 A. 106; A. W. N. 

` (1899) 211; 9 Ind. Dee. (x. s.) 1100, not followed, 

Rdm Bharos v. Baban, 22 Ind. Cas. 734; 36 A. 129; 
15 Or. L. J. 158; 12 A. L. J. 106 and William Cecil 
Keymer v. Emperor, 22 Ind. Cas. 145; 36 A. 53; 12 A. 
L. J. 1; 15 Or. L. J. 1, followed. ‘ 

Where an application for summoning witnesses has 
been put later, and the summons have been issued on 
the responsibility of the accused on the full under- 
standing that the Court will not grant any adjourn- 
ment if the witnesses do not appear, the accused 
cannot say that he had no opportunity of producing 
his evidence, if the witnesses do not turn up. 


+ Where a sum of money is placed in the hands of a 
person under a lawful agreement which, however, 
becomes subsequently incapable of execution, and is 
retained by him afterwards against a debt due to him 
he cannot be held guilty of criminal breach of trust 
~ under s3. 406, Penal Code, = 

Criminal reference made by the Sessions 
Judge, Aligarh, dated the 13th November 
1925. 

Mr. Panna Lal, for the Applicants. . 

Mc. Sailanath Mukerji, for the Opposite 


Party. 


JUDGMENT.—This is a reference by 
the learned Sessions Judge of Aligarh. 
The facts out of which the reference arises 
are these. The complainant Chhidda had 
to deposit a sum of Rs, 615 to complete the 
purchase-money- of a Court auction sale 
which had been concluded in the name of 
his wife. He had only Rs. 415 with him 
and wished to borrow the remaining Rs. 200 
from the applicants Puran and Hoti.- They 
agreed to advance it on condition that Ch- 
hidda made over the Rs. 415 he had with 
him, that they made the entire deposit and 
that the house was transferred into their 
names. Chhidda consented to this, and an 
application was made, but the Court re- 
fused it, This happened on 21st July, 
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Chhidda owed Puran and Hoti a sum equal 
to the amount which he had placed in their 
hands. They seem’ to have retained the 
Rs. 415 against their debt. On the follow- 
ing day he filed a complaint against them 
which was dismissed the same day under 
s. 203, Cr. P. C.,0n the ground that no crimi- 
nal offence was established. On the 24th 
of July they filed a civil suit against him 
claiming Rs. 467 due to them from him, 
On 6th August while this suit was pending 
he filed afresh complaint which was enter- 
tained bya different Magistrate. 

The learned Sessions Judge has made 
this reference on three grounds, two of them 
technical and onea ground of substance. 
The technical grounds are that the second 
Magistrate could not entertain a fresh com- 
plaint -unless the order dismissing the origi- 
nal complaint had first been set aside 
under s. 437, Cr. P. O.e The learned Judge 
relies on an old ruling in Queen-Hepress v. 
Adam Khan (1), but this ruling has not 
been followed in later cases. Ram Bharos v, 
Baban (2) and William Ceil Keymer yv, Em- 
peror (3) show that the ‘opposite view has 
prevailed in later cases. The second ground - 
is that the accused had no proper oppor- 
tunity of producing theirwitnesses. On this 
point ‘also I am not disposed to accept the 
Sessions Judge's view. The application for 
summoning witnesses was put in later, 
and the accused got the summons issued 
on their own responsibility, it being under- 
stood that the Court would not adjourn the 
case if the witnesses did not attend, 

On the third point the reference must, in 
my opinion, prevail. The accused retained 
the money against the debt which wag 
owing to them from Chhidda and there is 
nothingto show that in doing this they 
acted dishonestly. The Special Magistrate 
does not appearto have applied his mind 
to this point at all. I agree with the 
learned Sessions Judge that the facts do 
not establish a case under s. 406, Indian 
Penal Code, 

I accordingly accept this reference and 
set aside the conviction of the applicants. 
The fine,. if paid, will be refunded. 

s. S. Convicèion set aside. . 
bh 22 A. 106; A. WI N. (1899) 211; 9 Ind. Dee. (x. 8.) 

(2) 22 Ind. Cas. 734; 36 A. 129; 15 Or. L. J, 158; 12 
A. L. J. 106, . ° 

(3) 22 Ind. Oas, 145; 36 A. 53; I2 A. L. J. 1; 15 
Cr. L.J. 1, 


In re VENUGOPAL NAYUDU. 


MADRAS HIGH COURT. 
CriminaL MISOELLANEOUS Prtirion No. 180 
oF 1925, 

July 23, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
In re VENUGOPAL NAYUDU— 
PETITIONER. 
Legal Practitioners Act (XVIII of 1879), s. l4— 
Legal practitioner, misconduct of—Jurisdiction to in- 
ire into, whether confined to Court in whieh miscon- 
duct comnritted—-Transfer of proceedings, competency 


oF. 

l section 14 of the Legal Practitioners Act does not 
limit the consideration of a charge of misconduct 
against a legal practitioner to the Court in which the 
misconduct is alleged to have been committed. Any 
Court in which the Pleader practises is empowered to 
entertain a petition under the section. 

Inre Rabindra Chandra Chatterjee, 67 Ind. Oas. 
985; 49 C. 850; 35 O. L. J 520; A. I. R. 1922 Cal. 481, 
followed. $ 

Emperor v. Satyendra ath Roy, 57 Ind. Oas. 277; 
1 P. L. T. 379; (1920) Pat. 225; 21 Or. L. J. 613 and 
Inre Radha Churn Chukerbutty, 10 C. W. N. 1059; 4 
G. L. J. 229; 4 Cr. L. J. 160, dissented from. 

A Magistrate who has been moved under s. 14 of 
the, Legal Practitioners Act to institute proceedings 
against a legal practitiener for misconduct bas no 
jurisdiction to transfer the proceedings to a subordi- 
nate Magistrate for action orto direct him to hold a 
preliminary inquiry. ; 

- Petition, under s. 107 of the Government 
of India Act, 1915, praying that in the 
circumstances stated therein the High 
Court will be pleased to quash the pro- 
ceedingsin Current No. 91-B of 1925, dated 
the 22nd February 1925,on the file of the 
Court of the First Class Sub-Divisional 
Magisrate, Pattukottai. 

Mr. K.S. Jayarama Iyer, for the Peti- 
tioner. 

The Public Prosecutor, for the Crown. 

ORDER.—Petitioner who is a First 
Grade Pleader has been charged under e, 14 
of the Legal Practitioners Act by the Sub- 
Divisional Magistrate, Pattukottah. He was 
engaged to represent the accused in a 
security case and all the charges against 
him except one alleged various acts 
of misconduct in relation to that case. 
These charges were made to the District 
Magistrate, Tanjore, by the Deputy 
Superintendent of Police, who suggested 
that proceedingg should be taken against 
petitioner under the Legal Practitioners 
Act. Inthe result the Additional District 
Magistrate forwarded the Police report 
to the Sub-Divisional Magistrate, Pattu- 


kottah for enquiry and the latter issued. 


ytotice to petitioner unders. 14 of the Act. It 
is not quite clear what was in the mind of 
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the Additional District Magistrate whether 
he intended that the Sub-Division2l Magis- 
trate should himself dispose of the charges 
or whether his idea was that asort of pre- 
liminary enquiry should be held anda re- 
port should be submitted with a view to 

possible future action by himself. From 
either point of view, he acted without 
jurisdiction. The Legal Practitioners Act 
makes no provision either for the transfer 
of proceedings or for the holding of a pre- 
liminary enquiry of such a nature. Mr. 
Jayarama Aiyar contends that in any event 

most of the charges against his client can- 
not be enquired into as they relate to alleg- 
ed acts of misconduct not committed in or 

in relation to the Court which proposes to 

enquire into them, That, we consider, is 

an objection that should more properly be 

taken before the District Magistrate, who 

will now proceed to deal with the matter 
himself. As, however, it has been taken here, 
we may as well dispose of it at once. The 

view relied on by Mr. Jayarama Iyer finds 

support inseveral decisions ofthe Patna 

High Court of whichwe may quote that. 
reported in Emperor v..Satyendra Nath Roy 

(1) as an example. The same view has been 
expressed by the Calcutta High Court in- 
In re Radha Churn Chukerbutty (2). With. 
great respect, weprefer to follow the rul- 
ing of the Calcutta High Court reported as 

In re Rabindra Chandra Chatterjee (3). As 

pointed out by Woodroffe, J., and Mookerjee, 

J., 8.14 of the Legal Practitioners Act does 
not limit the consideration of a charge to. 
the Court in which the misconductis alleg- 

ed to have been committed. To say that.it 
does, is, we think, to read into s. 14.some- 
thing that is not there. 

The District Magistrate will now dispose’ 

of the report made to him in accordance 
with law, but we think it undesirable that’ 
proceedings for misconduct against the’ 
defence Vakil should be taken before the- 
security case against his client has been 
disposed of. 
V. N. V. Case remanded. 
(1) 57 Ind. Cas. 277; 1 P. L. T. 379; (1920) Pat. 
225; 21 Cr. L. J. 613. 

(2) 10 C. W. N. 1059; 4 C. L. J. 229; 4 Cr. L. J. 


60. 
(3) 67 Ind. Cas. 985; 49 C. 850; 35 C. L. J. 520; A, 
I. R. 1922 Cal. 484, - 
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CALCUTTA HIGH COURT. 
APPEALS FROM OrpErs Nos. 48 AND 49 
or 1924. 
June 24, 1925. 

Present :—Mr. Justice Cuming and 
Mr. Justice Chakravarti. 
DURGA PROSAD LAHIRI CHOUDHURI 
AND OTHERS~-D&FrENDANTS— APPELLANTS 
versus 
RATAN MAHOMMED SARKAR— 
PLAINTIFF AND OTHERS—Pro forma 


ResPonDENTS— RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), Sch. III, 
Art. 3-—- Landlord and tenant—-Dispossession of tenant 
by purchaser—Possession, suit to recover—Limita- 
tion. ‘ 

Where an agent of the landlord purchases a portion 
of a tenant's jote and as such purchaser dispossesses 
the tenant from the portion purchased, a suit by the 
tenant to recover possession of the portion of the jote 
from which he has been dispossessed is not governed 
by Art. 3 of Sch. ILI to the Bengal Tenancy Act, 


Appeals against the orders of the Sub- 
ordinate Judge, Dinajpur, dated the 19th of 
June 1923, reversing those of the Munsif 
First Court at Dinajpur, dated the 24th 
of April 1922. 

Babu Ramendra Mohan Majumdar, for the 
Appellants. 

Moulvi A. 8. M. Akram, for the Respond- 


ents, 
JUDGMENT. 
In Apprar No. 48 or 1924, 

Chakravarti, J.—This is an appeal 
by the defendants and arises out of a suit 
for possession of a share of a jote by the 
plaintiff, The main ground of defence was 
that the suit was barred by the special Law 
of Limitationas provided for in Art. JII of 
Sch. IIf to the Bengal Tenancy Act. This 
defence was given effect to by the Trial 
Court and the suit was dismissed. On 
appeal by the plaintiff the learned Subordi- 
nate Judge of Dinajpur has found that the 
plaintiff has purchased a share of the jote 
from the owners thereof and that disposses- 
sion was by one Jogendra who had purchas- 
ed also a share of the same jote. Although 
Jogendra was an officer of the defendant 
the landlord the finding of the lower Appel- 
late Court is that Jogendra dispossessed the 
plaintiff as a purchaser of a share of the 
jote and not asan agent of the landlord. 
In this view the lower Appellate Court held 
that the suit was not barred by limitation 
and sent the case back to the learned Munsif 
for ascertaining the share which the plaint- 
iff had purchased and on such ascertain- 
ment of the share the learned Subordinate 


af 
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Judge has directed the decree to be awarded 
to the plaintiff. raren g 
The only ground which was taken by the 
learned Vakil for the appellant was that the’ 
Trial Court had found that Jogendra was 


` really a benamdar for the landlord the 


defendant as such the dispossession effected 
by Jogendra was the dispossession effected 
by the landlord. The learned Vakıu for 
the appellant contended that the finding 
of benami arrived at by the Trial Court 
had not been specifically dealt with by the 
lower Appellate Court. < 

I do not think that this contention shoul 
prevail. The learned Subordinate Judge 
found that Jogendra purchased the land 
and dispossessed the plaintiff as such: pur- 
chaser and not as an agent of the landlord, 
I think the finding is quite sufficient: for 
the purpose of holding that the disposses- 
sion was not by the landlord, nor was it on 
his behalf. Therefore it seems that the 
judgment of the lower Appellate Court is 
correct and this appeal should be dismiss- 
ed with costs, 

Cuming, J.—I agree. . 

In APPEAL No, 49 of 1924, > 

Our judgment in the analogous Appeal’ 
No. 48 of 1924 will govern this appeal also, 

Z.K, Appeals dismissed, 


ALLAHABAD HIGH COUR, 
Privy Councit APPEAL No. 39 or 1925, 
December 18, 1925. 
Present:-—Sir Grimwood Mears, Ki, 
Chief Justice, and Mr. Justice Lindsay. 
WILAYATI BEGAM AND ANOTHER — 
DEeFENDANTS—ÅPPELLANTS 
versus 
Firu JHANDU MAL-MITHU LAL— 

PLaINnTirF— RESPONDENT. one 

Limitation Act (IX of 1908), s. 12 (8), Sch. 
Art. 179—Civil Procedure Code (det V of 108) 104 
kj to appeal to Privy Council, application for’ 
—Limitation—Time spent in obtaining co judg: 
ment, whether can be excluded, ae uf 7 r 

Sub-section (3) of s. 12 of the Limitation Act does not - 
apply to an _ application for leave fo appeal to His 
Majesty in Council. The time spent in obtaining a copy 
of the judgment appealed from cannot, therefore: be 
excluded in computing the period of limitation-pre-" 
scribed for such application. , $ 7 

Application for leave to appeal to His 
Majesty in Council. 

Mr, N. P. Asthana, for the Appellants, 


gei oo 


Messrs, Igbal Ahmad and S. B. Johari, for 
the Respondent. ` 

JUDGMENT.—A question of limita- 
tion arises in connection with this applica- 
tion for leave to appeal to His Majesty in 
Council. The judgment of this Court was 
delivered onthe 30th of March 1925, and 
admittedly the application for leave to 
appeal was not presented till the 20th of 
October 1925. 

Certain reasons are given in explanation 
of the delay. It is said that some time had 
to be taken for the purpose of obtaining a 
copy of the decree of this Court, and further 
it is said that some: time was taken for the 
purpose of obtaining a copy of this Court’s 
judgment. : 

It is argued on behalf of the applicant 
that if both the periods just referred to can 
be taken into consideration and allowed, 
then the application,for leave to appeal is 
within time. It is conceded, however, that if 
sub-s. (3) of s. 12 of the Limitation Act does 
not apply to the case now before us, then it 
must be held that the application for leave 
is beyond time. 

Section 12 of the Limitation Act provides 
for exclusion of time whichis consumed in 
certain legal proceedings which are obliga- 


tory. In sub-s. (2) of s. 12 it is provided that . 


in computing the period of limitation pre- 
scribedfor an appeal, an application for 
leave to appeal, and an application for a 
review of judgment, the day on which the 
judgment complained of was pronounced 
and the time requisite for obtaininga copy 
of the decree, sentence or order appealed 
from orsought to be reviewed, shall be ex- 
cluded. Clearly this sub-section provides 
in the cases mentioned for the exclusion of 
the time which is necessary for obtaining 
copies both of the judgment and of the 
decree, . - 

When we come, however, to sub-s. (3) we 
find it laid down as follows: “Where a 
decree is appealed from or sought to be 
reviewed, the time requisite for obtaining a 
copy of the judgment on which it is founded 
shall also be excluded”. The question is 
whether sub-s. (3) of s. (12) applies to a case 
ofthis kind, namely, an application for leave 
to appeal to His Majesty in Council. In our 
opinion it does not. To begin with the 
language of sub-s. (3), when contrasted with 
gub-s, (2), clearly contemplates the éxclusion 
from the scope of sub-s. (8) of the case of an 
application for leaveto appeal; and further 
ìt is to be noted that for the purpose of 
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making an application for leave to appeal 
to His Majesty in Council, the rules of this 
Court do not make it necessary that the 
applicant shall at the time of filing his 
application for leave file also a copy of the 
judgment on which the decree is founded. 
That being so, it seems io us that, for the 
reasons just given, we must hold that the 
present application is beyond time. The - 
applicant is not entitled to exclude-the time 
which he took in obtaining a copy of the 
judgment of this Court. The application 
is, therefore, dismissed with costs including 
fees on the higher scale. < 
Z, K. Application dismissed. 





LAHORE HIGH COURT. 
MiseELLANE0US Cass No. 244 or 1925. 
(Lerrers Parent APPEAL No. 244 oF 1923.) 

November 25, 1925. ne 

Present :—Sir Shadi Lal, Kr., 

Chief Justice, and Mr. Justice LeRossignol, 
Tue Firu BHAGWAN DAS-PARAS 
RAM turoven LACHMI NARAIN— 

DECRER-HOLDER—PETITIONER 
versus. i 
JADO NATH AND oT8ERS—DEFENDANTS— 
J upumMgnt- Destoxs—ResponvENts. 

Civil Procedure Code (Act V of 1908), 0. XXI, 1.50 
~-Execution of decree—Decree against property of 
firm-—Liability of individual members. 

The mere circumstance that a decree passed against 
a firm as it stands-can be executed only against the 
property of the firm does not preclude its eventual 
execution against the individual partners of the firm 


as soon as any or all of the conditions set fourth i 
O. XXI, r. 50, O. P. C., are fulfilled. GUEA 


Petition for review of an order passed on 
the 21st January 1925, in the Letters Patent 
Appeal case noted above, by the High 
Court. - 

Mr. Shamair Chand and Lala Jagan Nath, 
for the Petitioner. i 

Mr. Nanak Chand Pandit, for the Re- 
spondents. 3 

ORDER.—The sole object of this re- 
view is to have it made clear thas our 
judgment of the 2154 January 1925 does 
not conclude the question whether the 
decree may be executed against the judg- 
ment-debtors individually. Before the 
learned Judge in Chambers the only 
matter decided was whether the order of the 
Executing Couit passed in review was com- 
petent. The other issues in this case were 
not decided by him inasmuch es his den 
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cision on the first point rendered their ad- 
judication unnecessary 

There can be no aout that the decree 
as it stands can be executed only against 
the property of the firm, but- that circum- 
stance does not preclude the eventual exe- 
cution of the decree against ihe individual 
partners as soon as any or all of the con- 
ditions set forth in O. KAI, r. 50 are es- 
tablished. 


We accordingly review our judgment of . 


the 2lst January 1925 so far as to make it 
clear that thatjudgment in no way debars 
the Executing Court from trying the other 
issues in the case relative to the liability of 
the individual members of the firm to satis- 
fy out of their own property the decree 
issued against the firm. 

In this hearing the parties shall bear 
their own costs. 

R. L, 


Order accordingly, 


MADRAS HIGH COURT. 
LETTERS PATENT APPEAL No. 112 op 1924, 
October 7, 1925, - 
Present:—Mr. J ustice Devadoss and 
Mr. Justice Waller. 
Sri Mahant PRAYAGA DOSS JEEVARU 
—-PLAINTIFF — APPELLANT 
versus 
PACHELLA DORAISWAMI IYENGAR 
AND ANOTHER— DEFENDANTS— RESPONDENTS. 
Provincial Small Cause Courts Act (IX of 1887}, 


s. 23—Suit involving question of title, whether of small 
cause nature. 

A Small Cause Court is entitled to decide a question 
of title if it arises incidentally, but where the plaint 
and the written statement show that the issue to be 
fought out and decided is one of title, the suit cannot 
be considered to be one of small cause nature. 


Letters Patent Appeal against the judg- 
ment and decree of Mr Justice Wallace, 
dated the 27th of March 1924, in S. A. 
No, 1131 of 1921, preferred to the High 
Court against a decree of the Court of the 
Subordinate Judge, Chittor, in A, S. No. 32 
of 1920, preferred. against that of the Court 
of the District Munsif, Sholinghur, in O. S. 
No. 444-of 1918. 

i Mr. T. Kumaraswamiah, for the Appel- 
ant, 

Mr. K. S. Chempakesa Iyengar, for the 
Respondents, 


JUDGMENT.—The only point urged — 


in this appeal is that the suit is of a small 
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cause nature and no second appeal lay in- 
asmuch as the amount of the claim - was 
less than Rs. 500. It is urged that when 
the objection was taken before the learned 
Judge who decided the second appeal, he 
overruled it. We consider the learned 
Judge is perfectly right in overruling the 
objection as the main issue in the case 
related to the question of title. No doubt 
a Small Cause Court is entitled to decide a 
question of title if it arises incidentally. 
But where the plaint and the written state- 
ment show that the issue to be fought out 
and decided is one of title, we think the 
suit cannot be considered to be oneof small 
cause nature, 

There isno other point raised in this ap- 


peal, The appeal is dismissed with costs. 
YON Y Appeal dismissed, 
Z. K. 


Ahaia meetaim 
e 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEOREE No, 2043 
oF 1922. 

June 24, 1925, 

Present :—Mr. Justice Cuming and 
Mr. Justice Chakravarti, 

BAIKUNTHA NATH DE AND | 
OTHERS—DEFENDANTS Nos, 1 anp 2— 
APPELLANTS 
Versus 
SHAIK HARI—PLAINTIFF AND ANOTHER— 
DEFENDANT No. 3—RESPONDENTS. 
Ejectment suit--Non-joinder of party, effect of— 
Appeal, second—Permanent tenancy, finding as to— 
High Court, interference by. 
The mere non-joinder of aparty in an ejectment 
suit is not fatal tothe trial ofthe suit. The only 


< result of such non-joinder would be that the party not 


impleaded will not be bound by any decree passed in 
the suit. 

Where a lower Appellate Court refuses to draw an 
inference of the permanency of a tenancy from the 
facts that the tenancy is an old one, that the rent has 
not been varied and that the land was let out for the 
purpose not of building any permanent structure but 
of raising huts, there is no error of law which would 
justify the interference of the High Court in second 
appeal. 

Appeal against a decree of the Sub- 
ordinate J udge, Additional Court, Burdwan, 
dated the 16th of May 1923, reversing that 
ofthe Munsitf, First Court, Burdwan, dated 
the 9th of May 1921. 

Dr. Jadu Nath Kanjilal and Babu Purna 
Chandra Chandra, for the Appellants. 

Babu Charu Chandra Ganguli, for the Rge 
spondents. 
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JUDGMENT. 

Chakravarti, J.—This is an appeal 
by defendants Nos, 1 and 2 and arises out 
of a suit for ejectment by the plaintiff. 
The defence of the defendants was that 
the tenancy was a permanent one and was 
not, therefore, determinable by the plaintiff- 
laidlord. 
` The Court of first instance dismissed 
the suis. The lower Appellate Court re- 


versed that judgment and decreed tke - 


plaintiff's suit with costs and made a 
decree for ejectment giving the defendants 
six months’ time to vacate the land. 

In this second appeal by the defendants 
the learned Advocate for the defendants 
contended first that the suit was bad, be- 


. cause one of the sub-lessees was not a 


party to the suit, We do not think that 
mere non-joinder of a party in an eject- 
ment suit is fatal to the trial of the 
case. It may be thatthe party not being 
impleaded may not be bound by the decree. 
But so -far as the defendants are con- 
cerned it has been found that they have 
no right to retain possession of the land. 

The second ground which was suggested 
was that upon the facts found by the 
lower Appellate Court we ought to pre- 
sume thatthe tenancy held by the defend- 
ants was a permanent one. The only 
' facts found are that the tenancy was 
created morethan 74 years ago and the 
rent has not been changed during all 
these years. The lower Appellate Court, 
however, points out that there has been 
no case of succession in this case, because 
the different tenants who held the land 
were not shown to have claimed through 
each other. Therefore in this case the 
only facts found are that the tenancy is 
an old one and the rent has not been 
varied and that the land was let out for 
the purpose not of building any perman- 
ent structure but of raising huts, I do 
not think that there was an error of law 
‘in the judgment ofthe lower Appellate 
Court when that Court refused to draw 
an inference of permanency on the facts 
found. 

The appeal, therefore, fails and is dis- 
missed with cost8, 

Cuming, J.—I agree. 

Z, K : Appeal dismissed, 


BIBL KHODAIJATUL KOBRA V. HAKIHAR MISSIR. 


» 


[92 I. ©, 1926) - 
PATNA HIGH COURT. 
APPEALS FROM APPELLATE ORDERS Nos. 171 
AND 172 or 1924. 

March 18, 1925. 
Present:—Justice Sir B. K. Mullick, Kr., 

and Mr. Justice Ross, 

Musammat BIBI KHODAIJATUL KOBRA 
AND OTHERS—DrcrEe-HoLpERS—APPELLANTS 
versus 
HARIHAR MISSIR AND oTHERS— 

J UDGMENT-DEBTORS—RESPON DENTS, 

Civil Procedure Code (Act V of 1908), s. 87 (b)-— 
Decree passed by Court of Additional Subordinate 
Judge—Court abolished temporarily and re-established 
— Jurisdiction to execute decree. 

A decree was passed by the Court of the Additional 
Subordinate Judge and shortly afterwards the Court 
was abolished and the work of that Court was trans- 
ferred to another Court. After a brief interval, how- 
ever, the Court of the Additional Subordinate Judge * 
was re-established and an application to execute the 
decree was made to that Court : 

Held, that by virtue of the provision contained in 
sub-s. (6) of s 37 ofthe C. P. O. the Court of.the 
Additional Subordinate Judge had jurisdiction to 
execute the decree. [p. 901, col. 1.] 


Appeals from an order of the District 
Judge, Gaya, dated the 23rd April 1924, re- 
versing that of the Subordinate Judge, 
Gaya, dated the 15th December 1923. 

Syed Nurul Hasan, for the Appellants, 

Mr. S. N. Roy, for the Respondents, 


JUDGMENT. 

Mullick, J.—These two appeals arise 
out of two orders made by the District 
Judge of Gaya on the 23rd April 1924, set- 
ting aside two orders made on the 15th De- 
cember 1923 by the Additional Subordinate 
Judge of that District. 

The events leading up to the last men- 
tioned orders were as follows: Two decrecs 
were made on the 21st August 1920 by the 


` Additional Subordinate Judge of Gaya. 


Sometime, afterwards, it is not known on 
-what precise date, the Court of the Addi- 


‘tional Subordinate Judge was abolished and 


the business of that Court was transferred 
to the Third Subordinate Judge’s Court, 
Subsequently the Additional Court was 
re-established and on the 27th August 
1923 two applications were made to it for 
the execution of those decrees, and on the 
15th December 1923 the Court held that he 
had jurisdiction to’ entertain the applica. 
tions, 

Against this decision two appeals were 
preferred before the District Judge who 
disagreed with the Additional Subordinate 
Judge and held that the Additional Subs 
ordinate Judge had no jurisdiction and 


“4 


“has ceased to exist, 


a 
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that the execution applications must be dis- 
missed. : 

Now the matter turas upon ss. 37 and 38 
of the O. P. C. of 1908. The learned Dis- 
trict Judge is of opinion that the Addition- 
al Subordinate Judge’s Court having ceased 
to exist, the present Additional Subordinate 
Judge's Court cannot be the Court which 
passed the decree, and, therefore, is not 
competent to entertain the execution appli- 
cation. The learned Judge does not ad- 
dress himself to the latter part of sub.-cl. (b) 
of s. 37 which provides that if the Court of 
first instance has ceased to exist or to 
have jurisdiction to execute the decree the 
Court which, if the suit wherein the decree 
was passed was instituted at the time of 
making the application for the execution of 
the decree, would Lave jurisdiction to try 
such a suit, shall be included within the 
expression “the Court which passed the 
decree.” Therefore, even ifit be held in 
this case that the Court of first instance 
the present Addi- 
tional Subordinate Judge would have 
jurisdiction to execute .the decree if he 
has jurisdiction to try the suit to which the 
decree relates. Now: there is nothing on 
the record to show that the present Addi- 
tional Subordinate Judge has not got jur- 
isdiction to try the suit. Ordinarily Ad- 
ditional Subordinate Judges have jurisdic- 
tion over the whole district and unless 
that jurisdiction has been curtailed by an 
express order made by the Local Govern- 
ment under s. 13 of the Civil Courts Act 


‘or in consequence of re-arrangement of 


business made by the District Judge under 
sub-cl. (2) of that section it must be as- 
sumed that the Additional Subordinate 
Judge has jurisdiction to, try the suit and, 
therefore, also to execute the decree, 

In point of fact I doubt if it can be said 
that the Court of the Additional Subordi- 
nate Judge has ceased to exist. What has 
happened is that the Court was temporarily 
abolished and was re established and that 
at the time when the application for exe- 
cution was made it was in fact in exist- 
ence. Itis contended that the expression 
‘ceased to exist’ means “is not in existence at 
the time when the application for execution 
is made.” If that view is accepted, then the 
Court of the present Additional Subordinate 
Judge being the Court which passed the 
decree has jurisdiction to execute it. The 
argument of the respondents is that if a 
Court once ceases tp exist that Court can- 
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not again be revived and that although 
another Court of the same designation. is 
established within the district with the 
same jurisdiction it cannot be said that it 
is the same Court. Now “Courts” in. the 
Civil Courts Act are designated by their 
titles and . if there are more Courts than 
one of the same designation, then they 
are further distinguished by numerals. If 
the officer presiding over the Court of the 
First Subordinate Judge is temporarily 
transferred and after an interval another 
officer is appointed to preside over that 
Court it would not bea straining of ordi- 
nary language to hold that the first Court 
ceased to exist but has been re-established. 
Iam of opinion that in this case the Court of 
the present Additional Subordinate Judge 
being a Court of the same designation bears 
the impress of the ifentity of the Court 
which was abolished. : 

In this view the latter part of s. 37, cl. (b) 
is not required for the purposes of this 
case; nor has the third sub-clause of gs. 13 
any application. 

Reference has been made tos, 17 of the 
Civil Courts Act; but that also has no 
application to this case, because it does not 
relate to execution proceedings. 

The decision in Tara Chand Marwari v. 
Ram Nath Singh (1) appears at first sight 
to be against the view which we have 
just taken; but on an examination of the 
facts of the case it would seem that the 
decision there turned upon the question 
whether there was at the time when the, 
application for execution was made any 
Additional Subordinate Judge in the dis- 
trict. Apparently there was not and, there- 
fore, the permanent Subordinate Judge of 
the district assumed jurisdiction over the 
case. - But while the execution case was 
proceeding, another officer was posted to the 
district as Additional Subordinate Judge 
and the question arose whether the perma- 
nent Judge ceased to have jurisdiction to - 
continue the execution proceedings which 
were pending before him. It was held that ` 
he had jurisdiction to continue the proceed- 
ings. Reference was incidentally made in 
that decision tos. 17 of the Civil Courts 
Act; but it is not clear how that section ap- 
plied. 


The result is that upon the provisions of 
the C. P. C. it seems quite clear that the 
learned District Judge's order cannot he 


(1) 40, L. J. 478. 


+ eed 


on 
4 
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supported and that the Additional Subordi- 
nate Judge’s order was correct. 
The appeals, therefore, will 
with costs. There will be separate costs in 
each case. 
Ross, J.—I agree. 


Z. K, Appeals decreed, 


CALCUTTA HIGH COURT. 

APPEAL FROM ORIGINAL Decree No. 107 oF 

; ` AND 
Civit Revision Cass No. 725 or 1925. 
August 4, 1925, _ 
Present:—Justice Sir Hugh Walmsley, Kr, 
and Mr. Jastice Mukerji. 
KHURSHED MEERZA AND aANoTHER— 
PLAINTIFFS—APPELLANTS 
¢ vETSUS 
Syed FAIZUDDIN ALI AND ANOTAER— 
‘DEFENDANTS— RESPONDENTS, 

Religious Endowments Act (XX of 1863), s. 19—- 
Committee of management—Death of member—Suit to 
compel surviving members to hold election—Decree-— 
Election, whether can be set aside by Court. 

On the death of one of the members of a Committee 
of management appointed under the provisions of the 
Religious Endowments Act, some of the persons in- 
terested in the endowment instituted a suit against the 
surviving members of the Committee praying that the 
Court should direct the defendants to take proper 
steps for the holding of an election to fill the vacancy 
caused by the death of one of themembers. The suit 
was decreed and the defendants were directed to hold 
an election after issuing proper notices. An election 
was accordingly held, but it was set aside on the 
application of one of the defendants and the suit was 
dismissed : : : 

Held, that the suit „having been once decreed the 
Court was not competent to entertain any subsequent 
application by any party and had no power to set aside 
the election which had been held in pursuance of its 
own order. [p. 903, col. 2.1 | 

Appeal against a decree of the District 
Judge, Murshidabad, dated the 4th of May 
1925. : 

Dr. S. C. Basak and Babu Charu Chandra 
Choudhuri, for theAppellant. 

Mr. M. Syed Nashim Ali, Babus Urukram 
Das Chakravarti and Hemendra Kumar 
Das, for ths Respondents. 

Dr. S. C. Basak_and Babu Hemendra 
Kumar Das, for the Petitioner. 

Mr. M. Syed Nashim Ali, Babus Urukram 
Das Chakravarti, Probodh Chandra Kar 


eand Bon Behari Sarkar, for the Opposite 


Party. ; 
JUDGMENT. 
Walmsley, J.—This appeal is directed 
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against a decree which purports to have 
been passed under the provisions of the 
Religious Endowments Act (XX of 1863). - 

In the Oity of Murshidabad there is a 
wakf estate known as Basant Ali Khan's 
endowment estate. Under the Act, the 
management.of this endowment is vested 
in a manager under the supervision of a 
Committee of three members. At the begib- 
ning of the present year the three mem-. 
bers were Syed Faizuddin Ali, Syed Abdul 
Hussain and Mirza Yahia Sheraji. On Jan- 
uary 23rd, however, Syed Abdul Huseain 
died, and a vacancy was created on the Com- 
mittee. Under s. 10 ofthe Act it was the 
duty of the two remaining members to take 
steps to elect a new member. within three’ 
months of the vacancy occurring. One of 
the members appears to have issued notice 
about an election, but on an application by 
some of the interested persons the learned 
Judge held that the notice must be issued 
by both members and thata notice by one 
alone was not valid. No election, therefore, 
was held on that notice. Then two in- 
terested persons Khurshed Mirza and Sar- 
faraz Ali Begg filed a plaint, with the Dis- 
trict Judge's permission, against the two 
remaining members as defendants, and in 
this plaint the prayers were (a) that the 
Court shauld direct the defendants to take 
proper steps forthe holding of an election, 
and fix a date within which the notices 
should be issued, and (b) that the Court 
should remove one or both of the members 
in case of default. Mirza Yahia Sheraji 
professed that he was anxious to comply 
with the rules but that he was thwarted by 
his colleague. Syed Faizuddin said that an 
election could not be held until the register 
of electors had been revised. 

The learned Judge heard arguments and. 
on March 28th, he delivered judgment: he 
held that the plaintiffs had a cause of ac- 
tion, that there was nothing objectionablein 
the form of the suit, that the permission to 
sue had been given in accordance with law, 
and that the register of electors could not 
be revised until after the vacancy had been `’ 
filled up, and he ordered the defendants 
jointly to issue proper notices for an election 
by April 22nd. . 

No appeal was preferred against this - 
decree and it was in fact obeyed. Notices. 
were issued by the defendants fixing April 
18th as the date:of the election, and an elec- 
tion was held on-that date, There were two 
candidates, and one of them, Mahomed Yusuf 
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two. The result was reported to the Judge 

by Mirza Yahia Sheraji who pointed out 

- that his colleague had not attended the elec- 
tion. 

Then- on April 27th Sayed Faizuddin pre- 
sented a petition to the Judge objecting to 

.the validity of the election. It was 
ordered that the petition should be consider- 
ed at the final hearing of the case. On May 
2nd the learned Judge heard arguments, 
and on the 4th he delivered judgment: he 
held that the register of electors was incom- 
plete and defective, that an election held 
under the supervision of only one member 
of the Committee was invalid and that the 
plaintiffs had failed.to prove the defendants 
guilty of any misconduct, and on these find- 
ings he dismissed the suit with costs to the 
defendant Syed Faizuddin. This is the judg- 
ment which is attacked in the appeal. 

Other proceedings followed. Two new 
‘interested persons’ Syed Kader Ali and 
Syed Ishfaq Ali on May 13th moved the 

. Judge to appoint some one to fill the vacancy. 
Notices of this application were served on 
Sayed Faizuddin and Mirza Yahia Sheraji, 
On June 18th the latter objected that Maho- 
med Yusuf Saheb had been duly elected, 
while Kader Ali and Sarfaraz Ali asked for 
anadjournment. The learned Judge, how- 
ever on the same day, appointed Syed 
Mehedi Ali to bea member of the Committee 
in place of the deceased Syed Abdul Hos- 
sain. This is‘the order which forms the sub- 
ject of a rule issued by us at the instance of 

‘Khurshed Mirza and Mirza Yahia Sheraji. 
To this narrative of the facts, I must add 
one more detail, and this that Mahomed 

“Yusuf Saheb was not made a party to the 

P ODES after the election held on April 

18th. 


The contention of the plaintiffs is that 
: their suit was decided on March 28th when 
the learned Judge directed the defendants 
to issue notices. Thiscontention seems to 
me to admit of no answer. The plaint- 
iffs’ cause of action was default on the part 
of the surviving members to take steps to 
hold an election, and when the defendants 
were ordered to issue notices by April 22nd 
the plaintiffs had -obtained all that they 
sought, and the suit was at an end. The 
cause of action with which the Judge was 
dealing in his second judgment was some- 
thing that had happened after the delivery 
of his first judgment. Moreover the person 
who considered himselfaggrieved was not 
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either of the plaintiffs but one of the defends 
ants, and the proceedings were really 
carried on at his instance, and at this stage 
of the case Mahomed Yusuf Saheb was not 
made a party although the validity of hig 
election was being discussed. 

Yor these reasons I hold that the learned 
Judge's decision of May 4th was wrong: he 
should have refused to entertain Syed Faiz- 
uddin’s petition on the ground that the suit 
was at an end, The appeal is, therefore, allow- 
ed and the judgment and decree of May 4th 
are set aside. i 

It follows as a corollary that the Rule’ 
must be made absolute for with the judg- . 
ment of May 4th set aside there isno vacancy.’ 
for the Judge to fill, until the election of 
April 18th is cancelled by proceedings taken — 
in accordance with law. : 

There remains the question of costs, I 
think it will be enough to order Faizuddin 
to bear the costs of the plaintiffs in the suit 
and in the appeal, in other respects leaving 
the parties to pay their own costs, 

The hearing fee in the appeal is fixed at 
three gold mohurs. 
Mukerji, J,—I agree, 
BK. Appeal allowed, 

Rule made absolute, 


cocoate 


OUDH CHIEF COURT. 
Ssconp O:vin-AppHats Nos, 91 and 92 

or 1925. 

December 9, 1925. 
Present:—Mr. Justice Raza. ; 

RUDAN SINGH—PLAINTIFF—APPELLANT 
versus 
KALKA SINGH AND otHers--DEFENDANTs— 
RESPONDENTS. 

U.P. Land Revenue Act (III af 1901), ss. 110, 111, 
118--Partition proceeding—Objection filed after ex- 
piry of period fixed, whether can be entertained. 

Where an objection is filed in a partition proceed- 
ing after the expiry of the time fixed for filing ob- 
‘sections in a proclamation made under s. 110 of the 
a P. Land Revenue’ Act, but before the Court has 
taken any steps under s. 113 of the Act, the Court is 
not precluded from dealing with te ohjection, and if 
it decides it, the decision will be taken to be under 
s. 111. 5 
Second appeal against a decree of the 
Third Additional District Judge, Lucknow 
at Hardoi, dated the 13th November. 1924, 
confirming that of the Assistant Collector, 
First Class, District Hardoi, dated the 8th 


December 1923, 
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i Mr, Raj Narain Shukla, for the’ Appel- 
ant, . : 


Mr. Ghulam Hasan, for the Respondent. : 
. SUDGMENT.—These appeals arise out 
of certain orders passed in the partition 
proceedings. Rudan Singh is a mortgagee 
with possession of 2 biswasshare in villages 
Kudbapur and Bindhauri from Pancham 
Singh, The mortgagor and the mortgagee 
jointly filed -applications for partition of 
both the villages. A proclamation was 
issued under s. 110 of the Oudh Land 
Revenue Act fixing 7th March 1922 as the 
. date on which objections’ were to be filed 
by other co-sharers. There were seveial 
adjournments and then certain objections 
` were filed by the .applicants and the 
- opposite party on 16th March 1923. ` There 
were several adjournments again and 
ultimately another objection was filed by 
Kalka Singh and others (opposite party) on 
the 4th September 1923: That objection 
- was to the effect that certain sir lands 
should not be partitioned and should be 
allotted to their 9 biswas share exclusively, 
The objection was fixed for hearing for the 
25th September 1923. On the 25th Septem- 
ber 1923 the objection was brought on 
record in the presence of the parties and 
it was ordered that a proclamation should 
be issued fixing 30th October 1923 for 
hearing. There were several hearings 
again and then the learned Assistant 
Collector passed the orders in question on 
the:8th December 1923 in the presence of 
the parties. -He allowed the. objection and 
ordered that ‘the sir plots should not be 
partitioned and should be allotted to the 
objectors exclusively—The applicant 
Rudan Singh appealed but his appeals were 
dismissed by the Additional District Judge, 
on the 13th November 1924. He has now 
filed these second appeals—So far asI see 
there is no force in these appeals, 

The applicant's contention is that the 
respondents’ application or objection should 
not have been entertained as it was not 
filed within the time originally fixed for 
filing objections under s. 110, Oudh Land 
Revenue Act and that the appellant was 
not given ar opportunity to contest the 
respondents’ application or objection and 
we proceedings were irregular and bad in 
aw. ; PORS 
~ Thħefirst contention has no force. Where 
an objection is raised aftér the appointed 
time but before the Court has taken any 
steps under s. 113 of the Oudh Revenue 


RUDAN SINGH V, KALKA SINGH, 


(21. O. 1926] 


Act, aRevenue Court is not precluded from 
dealing: with it and if it does decide it, 
the decision will be taken to be under s. 
lll of the Act. Rule 9, Circular XXI, 
Deptt. II of the Boards Circular shows 
tkat the objections could be entertained 
subsequent to the date originally fixed in 
the proclamation, The ruling in Tulsi 
Prasad v. Matru Mal (1) is also to the 
same effect. The Court had not taken any 
action under s. 113 of the said Act up to 
that time and I think.the objections were 
properly admitted and brought on record 
on the 25th September 1923. The learned 
Assistant Collector had sound reasons for 
entertaining the objections. I think he 
had not exercised his discretion improper- 
ly in this case. 

The second contention also has no force. 
The appellant had ample opportunity to 
make any objections against the respondents‘. 
application and to adduce any evidence for 
disproving the allegations contained there- 
in. However he failed to do so. He filed 
no defence and produced no evidence, oral 
or documentary, though he had ample 
opportunity to do so. The order in question 
was passed about z4 months after the 25th 
September 123. He had full knowledge 
of the respondents’ application and also of 
the documentary evidence produced by 
them but nothing was said or done by him 
to show that he meant to oppose the re- 
spondents’ application. When no defence 
was filed, the first Court could not frame 
any issue. The Court duly considered the 
documentary evidence produced by the. 
respondents and decided the matter in their 
favour. He was perfectly right in doing so. 
The documentary evidence shows clearly 
that the sir in dispute belongs to the re- 
spondents exclusively. The procedure, so . 


far as applicable to this case, was followed 


properly and there was no miscarriage of 
justice. In my opinion the learned Addi- 
tional District Judge was perfectly. right 
in dismissing the appeals. : 

I dismiss both the appeals with costs and 
order the appellant to pay the costs of the 
respondents, . 


Z. K. ~ Áppeal dismissed. 
(1) 18 A. 210; A. W. N. (1898) 30; 8 Ind. Dec. (w. 8) 
816, . i 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 109 
7 5 ` oF 1923. 
i June 29, 1925. 
Present:—Mr. Justice Cuming 
and Mr. Justice Chekravarti. 
ABDUL WAHED KHAN AND anoTHER— 
PLAINTIFFS--APPELLANTS 


veTSUs 
Srimati TAMIJANNESSA BIBI 
AND OTHERS—DEFENDANTS— RESPONDENTS. 
Co-sharers—Rent due from one co-sharer to another 


—Set-off, arrangement as to—Suit to recover rent, 
maintainability of. 

An arrangement between co-sharers whereunder 
rent due toone ofthem from the others is set off 
against the rent due from him to the others, the 
balance alone being payable in cash, does not prevent 
the rent from falling due and coes not operate as a 
bar tothe maintainability of a suit by one co-sharer 
to recover rent due to him from the other co-sharers. 
It is, however, open to the defendants in such a suit 
to show that the rent has already been paid off by 
set-off. [p. 906, col. 1.] 


.Appeal against a decree of the District 
_ Judge, Midnapur, dated the 28th of June 
1922, affirming that of the Munsif, Second 
oe at, Midnapur, dated the 4th of May 
Mr. S. C. Maity and Babu Apurba Charan 
Mookerjee, for the Appellants, 
Mr. Mohendra Nath Roy and Babu Santosh 
Kumar Pal, for the’ Respondents. 


JUDGMENT. 

Chakravarti, J.—This is an appeal 
by the plaintiffs and arises out of a suit for 
rents for the years 1324 to 1327. In para. 8 
of the plaint, the plaintiffs stated amongst 
other matters this “out of the said pur- 
chased niskar property plaintiffs also hav- 
ing purchased some jote right lands no 
rents were claimed amongst the co-sharers 
and the rent due to each co-sharer used to 
be set-off, but the defendants Nos, 1 and 2 
in collusion with other defendants dis- 
regarded the said arrangement and institut- 
ed Title Suit No. 2062 of 1919 in the Munsif's 
First Court Sadar on the claim of getting 
mesne profits and khas possession with 
regard to some other jotes by the plaintiffs 
Nos. 1 and 2 and obtained decree with 
mesne profits from 1324 A. S.” Now the 
defence of the defendants was substantially 
the same as alleged by the plaintiffs that 
there was an arrangement between the co- 
sharers by which instead of paying rent to 
each other the rent dueto each other was 
to be set-off. But the written statement 
goes a little further than what was stated 
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in the plaint, It seems to state to the 
effect that, as a matter of fact, no rent was 
payable to each other. at all. Now it 
appears that the learned Munsif on the 3rd 
of May 1921 recorded the following order: 
“ Parties are ready. Suit taken up. Heard 
Pleaders on both sides about. maintain- . 
ability of the suit documents Exs. l and 2 
marked for the plaintiffs and Aand B for the 
defendant. Order reserved.” It appears that 
the learned Munsif proposed to try the ques- 
tion as to maintainability of the suit upon 
the pleadings and also upon the four 
Exhibits which were marked in the case a 
point preliminary to the trial of the suit on 
the merits. From what one finds in the 
two judgments it appeais that the question 
as to. maintainability of the suit was tried on 
the pleadings and not with reference to any 
of the four documents which were marked 
as exhibits in- the case. The learned Mun- 
sif in the course of his judgment, stated as 
follows: “lt is stated in para. S of the 
plaint that by an amicable arrangement 
and agreement between the co-owners no 
body realized rent from anybody and the 
rents due to one used to be set-off against 
the rents due from him to the other.” The 
learned Munsif does not refer to any of 
these documents as to what the real 
arrangement or agreement between the 
parties was; and on this arrangement as 
set out in para. 8 the learned Munsif later 
on says this. “ Because by the agreement 
between the parties realization of rents by 
one from another came to an end and one 
ceased to be a tenant under the other anda 
rent suit by one against another cannot 
lie.” In this view the learned Munsif dis- 
missed the plaintiff's suit as not maintain- 
able. On appeal by the plaintiffs the 
learned District Judge also tried the suit 
on the question of its maintainability and 
holding that the suit, apparently on the 
arrangement admitted by the plaintiffs, 
was not maintainable dismissed the suit, 
Now, the present appeal is by the plaint- 
iffs against that judgment and decree of 
the learned District Judge. It is contended 
by, the learned Counselewho appears for 
the plaintiffs that the suit was tried on the 
issue as to whether it was or was not main- 
tainable upon the statement contained in 
the plaint and that the agreement as stat- 
ed in para. 8 of the plaint does not prevent 
the present suit being maintainabfe; | 
secondly that the finding of the learned 
Munsif as to the effect of the arrangement ; 
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that one ceases to be a tenant under the 
other was erroneous, because that was not 
the effect of the arrangement set out in 
the plaint. It was next argued that the 
learned District Judge has also erred in 
dismissing the suit as not maintainable, 
as he alsotried the suit on the plaint filed 
by the plaintiff and that the learned Dis- 
trict Judge has not based any of his find- 
ings upon any evidence in the case. ; 

Now, itis quite clear to us that the suit 
was tried as on an objection in the nature 
of a demurrer apd, therefore, the plaintiff's 
case as made in the plaint ought to be 
accepted as correct. It was contended by 
the defendants-respondents as they are 
entitled to do that on the arrangement set 
out in the plaint the plaintiff's suit was 
not maintainable. Byt we are, of opinion, 
that the arrangement as set out in the 8th 
para. of the plaint, is nothing more than 
an arrangement which one finds very usual 
in this country, namely, that when rents are 
due to zemindars each paying rent to and 
receiving from the other, instead of each 
paying the amount to the other,’ the pay- 
ment of the rent is usually made by entries 
in the account books and in the result rent 
is set-off against each other and if there is 
any balance payable to either of them only 
the balance is paid. So far as I can under- 
stand the arrangement clearly mentioned 
that the rent when its fell due to each 
other instead of paying in cash to each 
other there would be set-off between the 
co-sharers. This arrangement did not pre- 
vent the rent from falling due. All that 
it provides is that after the rent has fallen 
due to each other payment of the rent is 
made by set-off against each other. Pay- 
ment is not really effected until the set-off 
is made. Now, if the plaintifisin disregard 
of this arrangement bring a suit for rent 
due to them the defendants may show that 
under the arrangement they refrained from 
‘realizing the rent which fall due to them 
and that the money has already been paid 
by set-off when rent falls due, the party 
in whose favour the rent is due, is entitled 
to enforce his right. Such an arrangement 
cannot prevent the rent from being realiz- 
ed unless it is shown that the rent has 
been paid either by set-off or otherwise. 
Of course it is open to a defendantin a 
sit like this to show, as I have already 
said, that the rent has already been paid 
py set-off between the parties. But if there 
has been no such set-off Ido not see how 
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amere arrangementto makea set-off stops 
the rent falling due and in fact the arrange- 
ment set only by the plaintiffs contemplates 
the rent falling due. Itis no doubt open 
to the two co-sharers to make an arrange- 
ment by appropriate agreement putting an 
end to the relationship of landlord and 
tenant between themselves, or, iu other 
words giving up the right to receive rent 
in favour of each other. But that is not 
the agreement which is set out in the 
plaint. The defendants as I have already 
stated, go further in their written statement 
as to the nature of the agreemient but no 
effect can be given to that plea without 
entering into evidence. In the circum- 
stances we think that the judgments and 
decrees of the Courts below ought to be 
set aside and the case sent back to the 
Court of first instance to be decided after 
taking evidence to be adduced by the 
parties. That Court will decide the whole 
suit once for all upon the issues which 
may arise between the parties. All that 
we decide is that para. 8 of the plaint does | 
not put an end to the relationship of land- 
lord and tenant between the parties. The 
rent does fall due and the defendant can- 
not escape liability without proving pay- 
ment in some way. 
Costs will abide the result. 
Cuming, J.—I agree. 
i Appeal allowed ; 


Z. K. Case remanded. 


OUDH CHIEF COURT. 
First Execution OF DECREE APPEALS Nos, 57 
AND 58 oF 1925, 
December 1, 1925. 
_ Present :—Mr. Justice Hasan and 
Mr Justice Raza. 
Kunwar JANG BAHADUR— JUDGMENT- 
DEBTOR— APPELLANT 
VvETSUS 
JAGAT NARAIN—Decres-Hoiper-~ 
RESPONDENT. 
Civil Procedure Code (Act V of 1998), s. 68, 
Sch. III, para. 11--Kzecution of decree—Property 
held by Collector—Attachment, validity of-—-Simple 


. money decree, whether can be transferred for execution 


to Collector. 

Where the Collector holds certain property belong- 
ing toa judgment-debtor in execution of a,decreo 
under para. 11 of Sch. III, CO. P. C., a Civil Court has 
no jurisdiction to direct the attachment and sale of 
such property in execution of another decree against 
the same judgment-debtor. [p. 908, col. 1.] 
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Where no- immoveable property has been directed 
to be sold in execution of a simple money-decree, the 
decree cannot be transferred for execution to the 
Collector under s. 68, O. P. O. [p. 907, col. 2.) 

First execution of decree appeal against 
an order of the Subordinate Judge, Hardoi, 


dated the 15th August 1925,in Miscellaneous 


Suit No. 129 of 1925, 

Mr. M. Wasim, for the Appellant. 

Messrs. Ali Zaheer Niamatullah and H. 
Husain, for the Respondent. 

JUDGMENT.—tThe facts of the case 
are as follows: One Ram Raghubir obtain- 
ed a simple money-decree against one Raja 
Durga Prasad from the Court of the Sub- 
ordinate Judge of Lucknow some years 
ago. He also obtained a similar decree 
against the same judgment-debtor from the 
Court of the Subordinate Judge of Hardoi. 
The decree passed by the Court at Luck- 
now was ‘transferred for execution to the 
Court of the Subordinate Judge of Hardoi 
` Proceedings in execution of the two decrees 
were taken from time to time by the decree- 
holder. Eventually on the 13th of December 
1915 an application was -made tothe Court 
of the Subordinate Judge of Hardoi by the 
decree-holder in relation to the Hardoi 
decree that certain villages belonging to 
the judgment-debtor be attached and sold 
for the satisfaction of that decree. The 
Subordinate Judge passed an order in terms 
of the prayer contained in the application 
of the decree-holder. On the 25th of Jan- 
uary 1917 another application was made by 
the decree-holder to the same Court in 
relation to the execution of the Lucknow 
decree with a prayer similar to the one 
which was made in the previous application. 
That prayer was also granted by the Sub- 
ordinate Judge. Afterwards both the 
decree-holder and the judgment-debtor died. 
Proceedings for substitution of their re- 
presentatives took place in respect of both 
the decrees inthe Hardoi Court and the 
substitutions were allowed.by the Count. 

Against the execution proceedings taken 
in the Hardoi Court two appeals were prefer- 
red by ikerepresentative of the judgment- 
debtor to the latè Court of the Judicial 
Jommissioner of Oudh. The Bench who 
heard those.appeals decided that the sub- 
stitutions were properly made. It further 
decided that the order passed by the learned 
Subordinate Judge as to the attachment 
and sale of certain immoveable properties 
of the judgment-debtor in execution of the 
Hardoi and also of the Lucknow decrees 
were illegal in view of the fact that on the 
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date of the order passed in relation to the 
Hardoi decree the.immoveahle property 
of the judgment-dehtor was held by the 
Collector under the powers conferred on 
him by Sch, IH of the ©. P. C. in exe- 
cution of a decree of Ram Sahai and 
Puttu Lal and onthe date of the application 
relating to the Lucknow decree that im- 
moveable property was held by the Collec- 
tor under the same Schedule in execution 
of a decree held by the Upper India Bank, 
Limited. In this connection we would 
refer tothe orders made by the Bench of 
the late Judicial Commissioner's. Court 
dated the 27th of February 1925 in Mis- 
cellaneous Applications Nos. 43 and 44 of 
1925. Accordingly the order passed by the 
learned Subordinate Judgé in each of the 
execution applications was set aside. The 
applications of the decree-holder were, how- 
ever, maintained and the decree-holder was 
directed to proceed according to law. 

On the 15th of April 1925 the decree- 
holder again went to the Court of the Sub-: 
ordinate Judge of Hardoi with applications 
asking for the transfer of the record of the 
execution cases to the Collector for further 
action. Theseapplications wereopposed by 
the judgment-debtor on various grounds, 
These grounds were made the subject- 
matter of three issues in the Court be- 
All those issues have been found 
by that Court against the judgment-debt- 
or and we infer that the result has 
been that the prayer of the applications 
made by the decree-holder has been granted. 
The judgment-debtor has preferred these 
appeals against the order of the Subordinate 
Judge dated the 15th of August 1925. 

At the hearing of the appeals only one 
point was urged before us by the learned 
Counsel for the appellant in support of the 
appeals and that was that the Subordinate 
Judge had no jurisdiction to transfer 
the execution cases to the Collector. 
The aigument advanced by him is that 
only such decrees could be transferred to 
the Collector for execution as are mentioned 
in s. 68 of ihe C. P. C. and that the decrees 
now under consideratiof are not such 
decreés, 

Weare of opinion that the argument is 
sound and must prevail. It has already 
been stated by us in this judgment that 
the two decrees which the respondent holds 
against the appellant “are simple money 
decrees in neither of which the Court 
has ordered any immoveahle property to be 
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sold and at the time when the order for 
attachment and sale was passed by the 
Court of the Subordinate Judge of Hardoi, 
it could not be made then for the reason 
that under para. 11l of the Third Schedule 
of the O. P..0, the Civil Court had no 
jurisdiction to issue any process against the 
judgment-debtor’s property asthat property 
was held by the Collector in execution of 
other decrees. The order of the learned 
Subordinate Judge under appeal must, there- 
fore, be set aside. . 

The learned Counsel for the decree-holder- 
respondent strenuously argued that the sub- 
stance of the decree-holder’s applications 
was not the transfer of the decree to the 
Collector for execution but merely for a 
share in the proceeds of the sale of the 
judgment-debtor’s property in execution 
of decree in the hands of the Collector. As 
regards this argument we may say that 
in the first place there is no such prayer 
contained in the application and in the 
. second place we do not think we would be 
justified in treating the decree-holder's 
application as one for rateable distribution 
in terms ofs. 73 of the ©. P. O. Thatis a 
function which in the first instance must 
be performed by the Court seized of the 
execution and it will be open to the decree- 
holder, if he is so advised, to seek the aid 
of the Court in that direction. 

We may mention that the Collector 
still holds the judgment-debtor’s property 
under his control in virtue ofthe powers 
conferred on himby s. 68 of the C. P.C. 
inrelation to a mortgage-decree held by 
the Upper India Bank, Limited. So even 
on fhis date anew process cannot be issued 
against the judgment-debtor’s property. 

The result is that we allow these appeals, 
set aside the order of the learned Subordi- 
nate Judge in each case and direct that 
the decree-holder’s applications of the 15th 
of April 1925 be disposed of according to 
law. The respondent must pay the appel- 
lant’s costs of these appeals but no order as 
to the costs in the lower Court. . 

Z, K. Appeals allowed. 


SITESWAR ROY V. TEPUA BARMAN. : 


(92 I, 0. 1926) 


CALCUTTA HIGH COURT. 
APPEAL From APPELIATa DROREE No. 2588 
OFA 922. 

July’ 9, 1925. 
‘Present :—Myr/ Justice Cuming and 
` Mr. Justice Chakravarti. 
SITESWAR ROY AND ANOTHER— 
DEFENDANTS—-A PPELLANTS 


Versus 
TEPUA BARMAN AND OTHERS—PLAINTIFFS . 
— RESPONDENTS. 

Co-sharers— Partition, suit for—Possession, allega- 
tion of, disproof of—Presumption. - 

Where a plaintiff in a suit for possession by partition 
of alleged joint property makes a positive case that he 
is in possession of the property, and that case fails and 
the Court finds that the plaintiff has had ncthing to 
do with the property in dispute for over twelve years, 
there is no room for the application of the presump- 
tion that the defendant is in possession ofthe pro- 
perty on behalf of the plaintiff and the plaintiff's suit 
must fail. [p. 909, col 2] i 

Appeal against a decree of the Officiat- 
ing Subordinate Judge, Jalpaiguri, dated 
the Sth of Angust 1922, reversing that of 
the Munsif, First Court, Jalpaiguri, dated 
the 3rd of January 1921. i 

Babu Krishna Kamal Moitra, for the 
Appellants. 

Babu Santosh Kamar Bose, for the Re- 


JUDGMENT. : 

Chakravarti, J.—This is an appeal 
by the defendants and arises out of a suit 
brought by the plaintiffs for declaration of 
their right toa share in the properties in 
suit and for possession after partition. by 
metes and bounds. The properties in suit 
are certain jamas and the plaintifis claimed 
a ŝth share in those properties. The de- 
fence of the defendants was that they were 
the owners of the jotes and were in exclu- 
sive possession thereof fora very long time 
without any connection whatsoever with 
the plaintiffs. 

The facts shortly stated are these: It 
appears that one Janaki died leaving three 
sons Dhir Nath, Asinath and Kalinath. 
Dhirnath had four sons, namely, Kachu, 
Tepu, Fulchan and Fedhu. The plaintiffs 
are the sons of Kachu and the other two 
sons of Dhirnath, namely, Tepu and Tul- 
chan. The defendants are the sons of Fedhu 
who according to them was adopted by 


Spondents. 


* Asinath. 


The plaintiffs’ case as presented in the 
first Court was that they were in possession 
of their share in the jotes which were their 
ancestral properties by receipt of paddy 
from their adhiars and were, therefore, in 


“(921 O. 1988] 


joint possession of their share with the 
defendants. The plaintiffs alleged that 
they had baen dispossessed after a criminal 
case from all lands except those mantioned 
in schedule “kha” to the plaint. 

The learned Munsif found that the plaint- 
iffs’ story that they were in joint possession 
with the defendants was not established, 
He found that Tepu, to use his own words, 
lived in a place called Tepuigari, four or five 
miles away from the suit land and he mig- 
rated there several decades ago. His sons 
and daughters were all born there, Plaint- 
iffs’ witness Mantra Gobinda, a man of 
Bhandardaha, where the suit land is situat- 
ed says that he hasnotseen Tepu for many 
years—20 or 30 years. Srikanta and Dhepra 
also live at Kanfata, a place within the 
jurisdiction of the ©ooch Behar State. 

- Fulchan also lives at a distant place. In 
effect the learned Munsif found that some 
of the plaintiffs and the ancestors of the 

others had left the village more than 30 

years before the suit and setup their own 

respective cultivation at those distant places, 

and that the story of the plaintiffs that 

they were in receipt of the bhag paddy 
-© was unworthy of credit. He further point- 
ed out that neither Tepu, nor Fulchan, 
nor the sons of Kachu whoare the plaint- 
iffs in this case had come to depose in this 
suit. He further pointed out that the story 
of their joint possession with the defend- 
ants was not supported by the oath of any 
of the plaintiffs in the case. On these find- 
ings the learned Munsif dismissed the 
plaintiffs’ suit. 

On appeal by the plaintiffs the learned 
Officiating Subordinate Judge has reversed 
the decree of the Court of first instance 
and declared the plaintiffs’ title and re- 
manded the case for effecting partition of 
the plaintiffs’ share. The learned Subordi- 
nate Judge has not dealt with any of the 
categorical findings arrived at by the learn- 
ed Munsif which I have stated above. From 
` the mere fact that the properties were an- 
cestral properties of the defendants and 
the plaintiffs at a remote date he comes 
to the conclusion that the defendants not 
having asserted a hostile title to the know- 
ledge of the plaintiffs the lands in suit must 
be inferred to have been in the custody, 
to use his own words, “of their co-owners.” 

The learned Vakil who appears for the 
defendants-appellants contends that the 
theory of the plaintiffs’ possession through 
the defendants should not have been relied 
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upon by the lower Appellate Court when 
the plaintiffs’ case was that they were in 
actual possession of their own lands by 
settling the lands on their own behalf with 
the adhiars, The learned Subordinate 
Judge has not taken any notice of the find- 
ings ofthe learned Munsif that the plaintiffs 
had cut off all connections with these pro- 
perties for, to use the words of the Munsif, 
“several decades.” It is quite apparent 
that the learned Subordinate Judge was 
not prepared to dissent from the findings 
of fact arrived at by the learned Munsif. 
I think the contention of the learned Vakil 
for the appellants ought to be given effect 
to. When the plaintiffs were found to 
have no connection with these properties 
for over 30 years and their positive case 
that they were in actual possession of the 
lands for themselves failed. I do not think 
that there was any room for the presump- 
tion which the learned Subordinate Judge 
has raised in favour of the plaintiffs, name- 
ly, that the defendants were in possession 
on behalf of the plaintiffs. 1 think, there- 
fore, when the plaintiffs suing in eject- 
ment madea positive case that they were 
in possession of the property within 12 
years and failed to establish7that case the 
suit should have been dismissed. 

We think, therefore, thisappeal should be 
allowed and the judgment of the first 
Court restored with costs both of this 
appeal and of the appeal before the Sub- 
ordinate Judge. 

Cuming, J.—I agree. i 

Z. K. Appeal allowed, 


we ee ah s 


NAGPUR JUDICIAL COMMIS« 
SIONER’S COURT. 

Secoxp Oivin APPEAL No. 321 or 1924. 
December 17, 1925. 
Present:—Mr. Findlay, Officiating J, ©., and 

Mr. Kotval, A. J. C. 
ANANDRAO—DeEvrenpaNT—APPBLLANT 
Versus f 
DAULAT—P.aintirr—Responpen, 
C. P. Land Revenue Act (II of 9917), s. 220 (p)— 


Sadar lambardar—Remuneration, claim to, when 
maintainable. 
A sadar. lambardar is not entitled to any re- 
muneration unless and until ho gets it fixed by the 
Revenue Authorities under s. 220 (p) of the O. P. Land 
Revenue Act. [p.912, col, 1] 
_Appeal against. a decree of the Addi-* 
tional District Judge, Nagpur, dated the 
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25th March 1924, in Civil Appeal 


of 1924. 
y ORDER, a 

Findlay, Og., J. ©.—(September 9, 
1925).—The plaintiti-respondent Daulat sued 
the defendant-appellant Anandrao for the 
recovery of certain items of Government 
revenue and the like which he alleged were 
due to him as sadar lambardar of Mauza 
Patansaongi and Beed. Amongst the items 
sued for were alleged sums said to be due 
in respect of his remuneration as sadar lam- 
bardar. The plaintiff was admittedly sadar 
lambardar in the years 1323 and 1330 Fasli 
of Mauza Patansaongi as well as of Mauza 
Beed in the year 1329. The Subordinate 
Judge held that he was entitled as sadar 
lambardar to the remuneration provided 
for in s. 192 of the Act and he accordingly 
granted the items in question, An appeal 
to the Additional sald Judge likewise 
failed. His point of view was that if the 
other lambardars of the pattis concerned 
are dissatisfied with the arrangement under 
which the sadar lambardar continues to re- 
ceive all the remuneration it was their duty 
to apply to the Deputy Commissioner for 
re-fixation thereof, Until the rate of re- 
muneration had been newly fixed the old 
rate must remain in force and could not 
be disputed in the Civil Court. The appel- 
lant has come up in second appeal against 
the decision of the Additional District 
Judge. | 
It is admitted that the Deputy Commis- 
sioner has not re-fixed the remuneration 
since the new Act came into force and since 
a sadar lambardar was appointed. The 
contention urged on behalf of the appellant 
isthat the plaintiff clearly cannot be en- 
titled to the full amount of the remunera- 
tion contemplated in s. 192 of the Land 
Revenue Act of 1917. Itis urged that the 
other lambardars of the pattis concerned 
have also duties and responsibilities in 
respect of which they are entitled to re- 
muneration and that it was never intended 
by the Legislature that the sadar lambardar 
as such would prima facie continue to 
draw all the remuneration in question. 
Counsel in arguing the case before me 
evidently failed to notice the judgment 
in Second Appeal No. 165 of 1922 which has 
now been published in Janrao v.*Baliram 
(1). The penultimate paragraph of that 
judgment reads as follows :— 


e (1) 83 Ind, Cas, 172; 20 N, L. R. 142; ALR, 1925 
Nag. 129, 


No. 10 


ANANDRAO vV. DAVLAT, 


[92 I. 0. 1928) 


“There is nothing also in s. 220, of the 
new Act, under which exclusive jurisdiction 
is given to Revenue Authorities, and the 
jurisdiction of the Civil Courts 18 barred 
in certain matters, which either precludes’ 
the Civil Courts from entertaining, or oust 
their jurisdiction in respect of aclaim by 
a lambardar for the recovery of arrears of 
remuneration payable to him. So faras the 
sadar lambardarship is concerned no 
special remuneration is payable to him as 
such. The same remuneration is, therefore, 
payable whether a person is lambardar or 
sadar lambardar. The result is that plaintiff 
is entitled to recover the remuneration 
claimed for all the years in suit.” 

In addition the learned Additional Judi- 
cial Commissioner who decided the case. 
placed reliance on the terms of s. 229, the 
saving provision of the Act. With all 
respect it seems to me that the view of the 
learned Additional Judicial Commissioner 
taken inthe judgment referred to requires 
re-consideration. I know of no reason why 
the sadar lambardar as such can be held to 
be the equivalent of the lambardars, four 
in number, who are in existence in the 
mahal we are concerned with and I think 
the position that the sadar lambardar is 
prima facie entitled to all the remunera- 
tion which he received under the old 
system requires re-consideration. In relying 
ons. 22) of the Land Revenue Act of 1917 
the all important limitation implied in the. 
words “so far as may be” seems to me to 
have been lost sight of. 

While I am not, therefore, prepared at the 
present moment to differ definitely from 
the decision of Kinkhede, A. J. C., in the 
case quoted above, I think this matter is of 
sufficient importance to be considered by a 
Bench. The question involved is whether 
a sadar lambardar appointed under the - 
Land Revenue Act of 1917 is entitled ipso 


‘facto to the remuneration which he received 


under the previous Land Revenue Act 
unless and until the Deputy Commissioner 
re-fixes or re-arranges such remuneration 
as between him and the other lambardars 
of the patti concerned. J accordingly order 
that the present appeal should be heard 
by a Bench consisting of Second A, J. O. 
and myself. | 

Mr. W. R. Puranik, for the Appellant. 

Mr. M. B. Niyogi, for the Respondent, 
f OPINION. 

Findlay, Offg.J.C,, and Kotval, 
A.J, O. (December 17, 1925), —We 


(92 I. 0. 1926] 
have now heared this second appeal which 
was referred to us by the order of Findlay, 
O. J. C., dated the 9th September 1925. 
The plaintiff-respondent Daulat sued the 
defendant-appellant, - Anandrao, - for an 
amount of Rs. 466-2-6 said to be due under 
the ‘following circumstances. Plaintiff is 

- the sadar lambardar of Mauza Patansaongi 
which is divided into four paitis. Defend- 
ant is lambardar of Patti No. 3 while plaint- 
iff is lambardar of Patti No. 1 and sadar 
lambardar of the whole village. Plaintiff 
claimed that Rs. 807-3-0 was due in respect 
of Government revenne for the Fasli year 
1330, and he also claimed Rs, 38-4-0 on 
account of sadar lambardavi hak for the 
years 1329-31 with interest, The total 

. amount due came to Rs. 1,168-15-3 and de- 

ducting payments the amount of Rs, 466-2-6 

was due. As regards Mauza Beed, plaint- 
` iffs allegation is that he owns eight-annas 
therein and the defendant the remaining 


eight-annas, while plaintiff was sadar lam-. 


bardar of the whole village for the: years 
1329 and 1380 only. Plaintiff claims that 
Rs. 82-4-0 on -account of the Government 
revenue -is due and Rs. 4-2-0 for sadar lam- 
bardari hak foreach of the years 1329 and 
1330. This makes a total of Rs. 908-0 of 
which Rs. 61-11-0 has been, paid. Thus 
_ Rs. 36-8-0 inclusive of interest was due to 
plaintiff in respect of Mauza Beed, Deduct- 
ing certain amounts admittedly due by 
plaintiff:to the defendant as is clear from 
the judgment of the first Court, para. 3, a 
total of Rs, 359-8-0 was claimed ‘in the 
present suit. . $ l 
The dispute between the parties eventual- 
ly centred round the question as to whether 
the plaintiff was entitled or not to the re- 
muneration as sadar lambardar. It was 
urged on behalf of the defendant that at 
the very best the plaintiff could only claim 
the so-called sadar lambardari hak, if any, 
after it had been fixed by the Revenue 
Authorities under the Land Revenue Act of 
1917, s 192. Other pleas were raised be- 
tween the parties with which. we are 
not now concerned. On the question of 
the plaintiff's right to recover sadar lambar- 
dari hak the Subordinate Judge held that 
the plaintiff was éntitled to recover the hak 
claimed by him, as under the new Land 
Revenue Act primary responsibility- for 
the payment of land revenue rested on 
the sadar lambardar. The defendant 
Anandrao appealed to the Court of the 
District Judge, Nagpur, and the District 
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Judge confirmed the decision of the Sub- 
ordinate Judge. The District Judge took 


_the view that under s. 188 (1) of the Land 


Revenue Act, 1917, some of the duties of 
the lambardar under the old Act are now 
to be performed by persons: who are patti- 
dars under the old Act and now are lambar- 
dars. Hence he did not assent to the pro- 
position that the sadar lambardar under 
the new Act would be performing precise- 
ly the same duties and bearing the same 
responsibilities as a lambardar under the. 
old Act. He, however, was of opinion that 
if the pattidar-lambardars were dissatisfied 
with the arrangement whereby the sadar 
lambardars continued to get all the re- 
muneration, their remedy was to apply to 
thé Deputy Commissioner for re-fixation of 
the same. 


The point at issue between the parties to 
this appeal is, thergfore, comparatively 
simple. The defendant-appellant’s position 
is that the sadar lambardar cannot claim 
the remuneration he does, in the present 
suit, until he has applied to the Revenue 
Authorities for a re-fixation or re-allocation 
of the remuneration. The plaintiff-re- 
spondent’s position, on the other hand,- is 
that the sadar lambardar is entitled to 
claim the remuneration he does, unless and 
until the other lambardars apply to the 
authorities and have the remuneration re- 
fixed or re-allocated. It is suggested that 
the sadar lambardar. now represents the 
whole proprietary body in relation with 
Government ; that the change in designa-. 
tion-is only a matter of nomenclature and 
that where there is a sadar lambardar the 
other lambardar merely represents his 
pattt, cf, Ramlal v. Budhram Prasad (2) 
f , page 29 
[Bhawani Sao v, Kesheo Rao (8).] For our 
own part we regard it as highly significant 
that ins. 192 of the Land Revenue Act, 
1917, no specific mention of the remunera- 
tion of the sadar lambardar as such is con- 
templated. In r.6 of-the Rules made 
under s. 137 of the Central Provinces Land > 
Revenue Act, 1881, a definite standard as 
to the lambardar’s remuneration was laid 
down. Section 192 of the new Land Revenue 
Act, on the other hand, contemplates the 
fixing of the remuneration by the Revenue 
Authorities, 


(2) C. P. Rev. Rulings 1921, p, 40, e 
13) O, P, Rey, Rulings 1925, p, 29, 
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We cannot see that any primary responsi- 
bility with reference to the payment of 


land revenue rests on the sadar lambar-. 


dar under the new. arrangement introduced 
by the Land Revenue Act of 1917. The 
sadar.lambardar is defined in s. 2 (15) as 
“the particular lambardar appointed under 
this Act to represent the lambardars in 
their relations with Government.” This 
only impliesin this connection that he has 
to collect the land revenue from his fellow 
lambardars and pay it to Government along 
with the land revenue-of his own patét. 
He isno more and no less liable than the 


other lambardars for any deficiency on the . 


part of any of the lambardars. 


The contention offered in this case on 
behalf of the sadar lambardar is that 
prima facie he as representing all the lam- 
bardars in their relatigns with the Govern- 
ment is entitled to the whole of the re~ 
muneration payable under the old Act to 
the lambardars, The present Land Revenue 
Act does not fix any remuneration for 
sadar lambardar assuch. Ifhe is entitled 
to any remuneration he is entitled to it 
only as one qf the lambardars. There is 
nothing in the Land Revenue Act which 
suggests that, where there are more lambar- 
dars than one in a mahal, only the one who 
isthe sadar lambardar is entitled to the 
whole of the lambardari remuneration 
payable under the old Act and that the 
other lambardars who also have duties and 
responsibilities laid on them are to get no 
part of it. Ifitis once conceded that the 
other lambardars may have a claim to some 
part of the remuneration and the sadar 
lambardar is not prima facie entitled to the 
wholeofit, it follows that the one who comes 
into Court with a claim for it must prove 
thé extent of the share to which he is 
entitled. This share can only be fixed by 
the Revenue Authority under s. 220 (p). 
The plaintiff, therefore, cannot maintain his 
claim for remuneration until he gets it 
* fixed by the Revenue Authorities, 


JUDGMENT. 


Findlay, Offg. J. C.—(December 17, 
1925).—The result of the reference to the 
Bench is that the plaintiff-respondent is 
not entitled to claim in this suit any 
remuneration as sadar lambradar. It 
follows that when the sadar lambardari 
hak is excluded, the claim of the plaint- 
if-respondent Daulat in the admission of 
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the defendant-appellant Anandrao stands 
as follows :— i 


Patansaongi village. 


. Rs. a. p 
Government revenue of de- 
fendant’s share for 1330 F. 
paid by plaintiff .. 807 3 0 
Amount paid by defendant a 
admitted by plaintiff. (This 
includes Rs. 6 6-0 being kot- 
wari dues of Kavadas village 
which plaintiff has allowed 
the defendant to charge in 
these accounts) ow 709 2 9 
Balance ae 98 0 3 
Beed village. 
Government revenue of de- 
fendant’s share for 1330 
F. paid-by plaintiff ija 82 4 0 
Amount paid by defendant ... 61 11 0 
Balance... 20 9. 0 


The plaintiff is entitled to recover 
Rs. 98-0-3 plus Rs. 2C-9-0, a total of 
Rs, 118-9-3. Isee no reason to allow inte- 
rest in this case for the plaintiil-respondent 
was to have gone to the Revenue Authorities 
forre-fixation of the remuneration as between 
the lambardars instead of initiating this 
suit on the vain pretext that he was entitled 
to the total remuneration. For the same 
reasons I order him to bear the defendant-ap-. 
pellant’s costs in all three Courts. A decree 
will be drawn up accordingly and substi- 
tuted for that passed by the first Court, 
and confirmed by the lower Appellate Court. 
The cross-objection necessarily fails and is 


‘also dismissed. The respondent to bear his 


own costs therein. - 
Z, K. Cross-objection dismissed, 
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NAGPUR JUDICIAL COMMIS- 
-©  SIONER’S COURT. 
Seconp Civie APPEAL No. 315 or 1924. 
December 8, 1925. 
Present:—Mr. Findlay, Officiating J. ©. 
Musammat KHURSHID BEGAM— 
DEFENDANT No. 1—APPELLANT 
VETSUS 
ABDUL RASHID— PLAINTIFF — 
: ; RESPONDENT. 

Muhammadan Law—Restitution of conjugal rights, 
suit for—Relief, whether discretionary—Restitution, 
prejudicial to health and happiness of wife-—Relie/, 
whether can be refused. 

In the case of Muhammadans a suit for restitution 
of conjugal rights is in the nature of a suit for specific 
performance being founded on a contract of marriage 
which the Muhammadan Law regards asa civil one. 


The relief claimed by the plaintif in such a suit isa 


discretionary one and it is open to the Court to refuse 
to grant it even though the validity of the marriage 
was established onthe ground that its enforcement 
would be prejudicial ordangerous to the health, 
happiness or life of the wife. [p. 914, col. 2.] 

Moonshee Buzloor Ruheem v. Shumsoonissa Begum, 
11M. I. A. 551;8 W. R. P. O. 3; 2 Suth. P. C. J. 59; 
2 Sar, P. O. J. 259; 20 E. R. 208 and Hamid Husain v. 
Kubra Begam, 44 Ind. Cas. 728; 44 A. 332; 16 A. L. J. 
132, followed. | roe 

Appeal against a decree of the District 
Judge, Nagpur, dated the 22nd April 1924, 
in Oivil Appeal No. 4 of 1924. ` 

Mr. M. Gupta, for the Appellant. 

Mr, M, B. Niyogi, for the Respondent. 


JUDGMENT.—The plaintiff-respond- 
ent, Abdul Rashid, sued the defendant- 
appellant, Musammat Khurshid Begam, for 
restitution of conjugal rights. Two otKer 
defendants were joined in the suit, the 
second defendant, Gulam Ahmad, being the 
husband of the elder sister of defendant 
No. 1’s mother, and defendant No, 3, Abdul 
Sattar, being ‘defendant No. Is maternal 
uncle. The claim as laid was for a decree 
for restitution of conjugal rights against 
defendant No. 1, while an injunction was 
craved for against the other two defendants 
prohibiting them from restraining the 
appellant's wife from coming to his house 
and residing with him. The two last de- 
fendants, however, raised a preliminary 
objection that the suit was bad against 
them because of want of territorial juris- 
diction, and this issue was decided against 
the plaintiff in a preliminary finding given 
on 29th September 1923 by the Subordinate 
Judge, as a consequence of which the 
suit proceeded agaiiist defendant No. 1 
alone. 

The main facts of the case are sufficiently 
clear from the 
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The Subordinate Judge gave the decree 
craved for against the first defendant and 
her appeal to the Court of the District 
Judge, Nagpur, also proved unsuccessful. 
There are really two points only involved 
in the present appeal by the first defendant. 
The first is as to whether the decision in 


.the previous suit of the Munsif, Wardha, 


(No. 55 of 1915), cf, the copy of the 
judgment (P. 1), was res judicata or not. 
In that suit the present appellant sought 
to question the validity of the marriage 
with her husband. The suit was dismissed 
by the Munsif. An appeal to the Court of 
the Additional District Judge; Wardha, 
also proved unsuccessful, and a second 
appeal to this Court was unconditionally 
withdrawn without permission to bring a 
fresh suit. 

The District Judge in dealing with the 
present case, after a full consideration of 
the decisions reportéd as Bhugwanbutti 
Chowdhrant v. Forbes (1) and Bishnu Priya 
Chowdhurant v. Bhaba Sundari Debya (2) 
came’ to the conclusion that the decision in 
the previous suit operated as res judicata 
on the matter of the validity of the mar- 
riage we are concerned with. 

It does not appear to me that either of 
these-decisions is of very much help in the 
circumstances of the present case. In them 
the main question involved was whether a 
plaintiff can evade the provisions of s. 13 ` 
of the old ©. P. ©., by joining several 
causes of action against the same defendant 
in the subsequent suit and instituting it 
in a Court of superior jurisdiction, A 
similar remark applies to the decision in 
Sukhdeo v. Bhular (8). As pointed out by 
the learned District Judge the point was 
fully considered in Ranganatham Chetty v. 
Lakshmu Ammal (4) by White, C,J. As 
the learned Chief Justice therein pointed 
out, two principles seem to emerge 
from the earlier decisions quoted by him. 
One is that the plaintiff cannot add causes 
of action to the original one for the pur- 
pose of swelling the amount of the valua-. . 
tion and then say the Original Court was 
incompetent to try this question. The 
other principle is that for the purpose of 
dealing with the question of res judicata it 
is open to the Court to split up, so to 


(1) 28 d. 78; 5 O. W. M. 483, 

(2) 28 0. 318, 

(3) 42 Ind. Qas, 057; JON LR 

(4) 21 Ind. Cas. 15;'25 M, L.J. 379; 14 M, L, 149: 
(1913) M. W. N. 699, : rs 
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speak,.the causes of action in the subse- 
quent suit and if it be found that one of 
these causes of action is the same as the 
cause of action relied upon in thé earlier 
suit, then although, taking all the causes 
of action together, thesecond suit may be 
said to be outside the jurisdiction of the 
Original Court, still if the specific question 
be within the jurisdiction of the Original 
Court and was determined by the Original 


“Court, it is mo answer to say that the 


whole suit is beyond its jurisdiction. 
It has been urged on behalf of the de- 


fendant-appellant that the decisions relied 


on by the learned District Judge in coming 
to the conclusion he did on the question of 
res judicata were inapplicable. It is sug- 
gested that .the previous Court had no 
jurisdiction to try this suit as framed and 
that, therefore, it was open to the defend- 
ant-appellant again to urge the factum of 
the invalidity of her marriage. The deci- 
sion in Gokul Mandar v. Pudmanund Singh 
(5) has been quoted in support of this 
position. But the facts of this case were 
peculiar and give very little help in the 
present instance, for their Lordships of the 
Privy Council did little more than enun- 


ciate the general principles of res judicata 


as laid down in s. 13 of the old O. P. C. 

I have also been referred tothe decision 
in Shibo, Raut v. Baban Raut (6), but again 
there the facts of the case were highly 
peculiar and in a matter such as we are 
dealing with, the result of the application 
of the principle to the individual case 
must necessarily vary with the facts thereof, 
_ For my own part with all deferenceI would 
have entertained some doubt as to the 
setond principle enunciated by White, O. 


_J.,in the Sukhdeo v. Bhulai(3) quoted above, 
' The language in which this second princi- 


ple is enunciated, seems to me to be 
-perhaps dangerously wide and, if taken too 
literally, would entail a risk of a conflict 


‘with the statutory provision contained in 


s. ll of the ©. P. ©. It seems to me, how- 


„ever, entirely unnecessary in the circum- 
‘stances of the present case to go further 


into this question for the simple reason 
that the present suit, afterthe second and 
third defendants had been discharged, 


became purely one for a decree for restitu- 


tion of conjugal rights, and the relief of 
injunction against the other two defend- 
(5) 29 C. 707; 291. A. 196; 6 O. W. N. 825; 4 Bom. L. 


R. 793: 8 Sar, P. O. J. 323 (P. O). 
(6) 350. 353; 7 O. L, J.470; 12 O, W, N. 850, 
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ants was separately valued. The plaintiff 
accepted the position that the suif should 
be dismissed so far as the relief of injunc- 
tion was concerned, and in those circum- 
stances it seems to me perfectly clear that 
the Court in the previous suit would have | 
been able to try this suit, in which the 

claim for restitution of conjugal rights is 

valued at Rs. 400 only. 

I may add in this connection that the 
present suit, even as originally framed, 
could very well have been split up into 
two separate suits; one against the present 
appellant for restitution of conjugnl rights, 
and the other egainst her co-defendants for 
the relief of injunction. 

Although the appeal so far fails on the 
question of res judicata, it seems to me 
that both the lower Courts have wholly 
failed to give due consideration to another 
aspect of this case. It has been strongly 
urged before me that the relief claimed by 
the plaintiff-respondent was a discretionary 
one which it was open to the Court to 
refuse even though the validity of the 
marriage was established. The soundness 
of this proposition cannot be questioned. 
In the case of Muhammadans a suit for re- . 
stitution of conjugal rights is in the nature 
of a suit for specific performance,. being 
founded on a contract of marriage, which 
the Mubammadan Law regards as a civil 
one. Even, therefore, if the validity of 
ihe marriage be established, the relief of 
restilution of conjugal rights may be re- 
fused on such grounds as that its enforce- , 
ment would be prejudicial or dangerous to 
the health, happiness or life of the wife: 
cf., Moonshee Buzloor Ruheem v. Shumsoo- 
nissa Begum (7). In Hamid Husain v, 
Kubra Begam (s) Piggot and Walsh, JJ., 
confirmed the dismissal of such a suit by 
the lower Court and in arriving at this 
decision one of the considerations taken 
into account was that the real reason for 
the bringing of the suit by the plaintiff was 
his desire to obtain possession’ of the de- 
fendant’s property. i 

It has been suggested, however, on behalf 
of the respondent that no specific plea was 
taken on this issue by defendant No. 1. 
This is, however, incorrect. In para. 4 (h) 
of the defendant No. 1's written statement, 
dated 22nd October 1923, the’ following 
passage occurs :—. 

(7) 11 M. IL A. 551; 8 W. R. P, ©. 3; 2 Suth. P.O. J 
59; 2 Sar. P. C. J. 259; 20 E. R. 208. 

(8) 44 Ind. Cas. 728; 40 A. 332; 16 A. L, J, 133, 
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“Plaintiff and plaintiff's father and de- 
fendant are not also on good terms. There 
was .much litigation between plaintiff and 
defendant and one execution case of the 
defendant is even now pending against the 
plaintiff, and so even if the alleged mar- 

‘riage be held proved and binding on the 
defendant, still it is impossible for the 
parties, 1. e., plaintiff and defendant No. 1, 
to live together as husband and wife.” 

If this amounts toanything at all, it 
“necessarily raised a matter which the lower 
Courts were bound fully to consider before 
granting the relief they did. As this 
matter will have to be the subject of 
enquiry by the Court below, it seems un- 
desirable to go into details at present, but 
I may say that there is ample matter on 
the record to show that the plaintiff had 
been on the worst of terms with the defend- 
ant and her relations for years back. There 
was a struggle for possession of the move- 
able property and valuable immoveable 
property, and apparently in execution pro- 
ceedings even a warrant of arrest had issued 
against the plaintiff. All these matters 
required full consideration before the 
Court, in the exercise of its discretion, 
should have granted the decree it did. It 
will have to be carefully considered whe- 
ther, if a decree for restitution of conjugal 
rights is granted, there will be danger to 
the health, life or safety of the appellant, 
and the lower Appellate Court will also 
have to consider whether the suit has been 
brought for the bona fide purpose of obtain- 
ing the relief claimed therein, or whether 
the real object of the plaintiff is to obtain 
possession of the property, which has been 
the bone of contention between the parties 
for years past. : 

I accordingly remand the case to the 
lower Appellate Court fora finding on the 
following issues :— 

(1) If a decree for restitution of conjugal 
rights is granted to the plaintiff-respond- 
ent, is there likely to be a danger to the 
life, health or safety of the defendant- 

‘appellant? 

(2) Is there any other reason why the 
Court should not exercise its discretion in 
favour of plaintiff; 

Should the Court, in the exercise of its 
discretion, find it necessary to consider the 
question of granting or refusing the relief 
claimed on any other relevant ground, the 
lower Appellate Court should take further 
pleadings from the parties in this connec- 
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tion, and if further evidence be necessary, 
it will be at liberty to have that evidence 
recorded by the Judge of the first Court, 
butthe District Judge must in due course 
record his own findings on the points in- 
volved and submit them to this Court. The 
findings should reach this Court’ by lst 
April and thereafter 15 days will be allowed 
for filing of objections thereto and the 
appeal will be finally heard on 15th April. 
The costs of this remand will follow the , 
event. | 


Z. K, Case remanded. 


MADRAS HIGH COURT. 
APPBAL AGAINST ORDER No. 166 oF 1923. 
October 3, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
GUDUTHURU THIMMAPPA— 
PLalNtIFF—APPELLANT 
versus 
V. BALAKRISHNA MUDALIAR 
AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 20 (e)— 
Place of suing—Suit for dissolution of partnership— 
Business carried on at several places. 

Where a partnership business is carried on at two 
places, the cause of action for a suit for dissolution of 
the partnership arisesin both the placés and the 
Courts in either of them have jurisdiction to enter- 
tain the suit. [p. 916, col. ?.] i < 

Bavah Meah Saib v. Khajee Meah Saib, 4 M. H: O. 
R. 218, Luckmee Chund v. Zorawur Mull, 8 M.I. A. 
291 at p. 307; 1 W. R. P. O. 35; 1l Suth. P. O. J. 425; 1 
Sar. P. C. J. 763; 19 E. R. 511, relied on. ‘ 

Appeal against a decree of the Court of 
the Subordinate Judge, Bellary, dated the 
7th March 1923, in O. 8. No. 16 of 1921. 

Mr. A. Viswanatha Atyar, for the Appel- 
lant. h 

Mr. M. Subbaroya Atyar, for the Respond- 


ents. 

JUDGMENT.—The question in this 
appeal is whether the Subordinate Judge’s 
Court at Bellary had jurisdiction to try the 
suit, The suit was filed so far back as 5th 
March 1921 and the Subordinate Judge 
decided that the Court had xo jurisdiction 
on the 7th. March 1923... Ehe defendant 
raised the question of~jurisdiction in Issue 
No. 15. A preliminary issue like this should 
have been disposed of at the earliest oppor- 
tunity. The learned Subordinate Judge 
did not do that, but after a number of® 
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. witnesses were examined on commission 


and after the defendant took time to. 


adduce evidence, he decided this 
in favour of the defendant. 

The suit is for dissolution of partnership. 
The plaintiff who is a resident of Bellary 
entered into partnership with the defendant, 
a resident of Coimbatore, for the purchase 
and sale of cotton. Under the arrangement 
they were to sharethe profits. It is unne- 

“cessary to consider what shares the plaintiff 
and defendant had in the partnership as it 
is amatter which hasto be determined in 
the suit. The defendant admits that part- 
nership arrangement wasentered into and 
that the plaintiff and he were partners. 
But his contention is that the partnership 
business was carried on only in Coimba- 
tore and not in Bellary and, therefore, the 
Court at Bellary had no jurisdiction. Under 
the arrangement thee plaintiff was to pur- 
chase cotton not only at Bellary but in 
other places, but the sale of the cotton was 
to be effected at Coimbatore where cotton 
mills are situate. The accounts of the busi- 
ness were maintained at Bellary as alleged 
in para. 20 of the written statement, The 
defendant though he denied that the 
accounts were maintained in Bellary did not 
choose to say where the partnership accounts 
were maintained. His Vakil now says no 
accounts were necessary asit was arranged 
thatthe profits of each consignment should 
be settled at once. This is a very strange 
arrangement for settling accounts of a part- 
nership in which very large consignments of 
cotton were made. Inasmuch as the de- 
fendant chooses to say that no accounts were 
kept by him at Coimbatore in connection 
with the partnership, it cannot be said that 
the partnership was carried: on only at 
Coimbatore. The learned Subordinate Judge 
has evidently made a mistake in holding 
that the substantial portion of the business 
should be carried on at Bellary in order to 
give jurisdiction to the Bellary Couit. 
Where partnership business’ is. carried- on 
at two places, the cause of action arises in 
both the places andthe Courts have juris- 
diction to entertain the suit for dissolution 
of partriershin in either of these places, 
In this case both the Coimbatore as well as 
the Bellary Courts have jurisdiction to enter- 
tain the suit: This suit was filed in the 
Bellary Court. That Court had jurisdic- 
tion to try the case. In Bavah Meah Saib 

ey, Khajee Meah Saib (1): Bittleston, J., ob- 

q d M H O., R:218 


question 


BARATI V. SCRIT, 


(92 T. ©. 1946] 


serves at page 222* “As regards a suit of this 
nature, when it appears that the partnership 
business is carried on substantiallyin two or 
more places,I think that the cause of ac- 
tion does partly arise in each of those places 
within the meaning of s.12 of our Charter”. - 
Their Lordships of the Privy Council 
attach importance in connection with the. 
carrying on the business to the fact that 
the partnership accounts are kept at a parti- 
cular place. In Luckmee Chund v. Zorawur 
Mull (2) their Lordships observe: “Where 
can it be said that the cause ofaction, sup- 
posing it exists for that balance, properly 
arose? Muttra was, undoubtedly, the central 
place of business; at Muttra the partnership 
hooks were kept; at Muttra the partners 
would have recourse to these books for the 
purpose of ascertaining the state of the trans- 
actions between them; and if, inthe result, 
a balance was due to the appellants, Muttra 
would be the place where the payment of that 
balance would haveto be made. It, therefore 
appears to be clear to their Lordships that if 
there is a cause of action arising out of the 
balance resulting from these partnership 
transactions, the cause of action arose at 
Muttra”. Here as already observed the . 
books of the partnership were maintained 
by the plaintiff at Bellary. Therefore, the 
cause of actionfora suit of this kind did 
arise within the jurisdiction of the Bellary 
Court The Subordinate Judgehas entirely 
gone out of his way in considering whether 
the accounts have been satisfactorily kept 
ornot. That isa matter which will have 
to be dealt with when the suit is tried on 
the merits, i 

In the result we set aside the decree of 
the Subordinate Judge and direct him, to 
restore the suit tofileand proceed with it 
according tolaw. The respondent will pay 
the costs of the appeal. 

V. N. V. 

Z.K. f 
(2 8 M. I, A. 291 at p. 307; 1 W. R. P. ©. 35; 1 Suth. 


Appeal allowed, 


P. C. J. 425; 1 Sar. P. C. J. 763; 19 E. R. 541. 
*Page of 4 M, H. G. R.— [Bd] 








NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
Seconp CIVIL -APPEAL No. 115 or 1925.. 
October 31, 1925. 
-Present:—Mr. Hallifax, A. J. C. 
. BARATI—Derrenpant—A PPELLANT : 
| versus i 
SURIT—PLAINTIFF—RESPONDENT, 
C. P, Tenancy Act (I of 1920), 8, 11 (@)-~Oceupancy 


(92 I. O. 1926] 


4 ne oint Hindu family —Inheritance—Survivor- 
| ship. < 
. The word “inheritance” in s. 11 of the C. P. Tenancy 
. Act of 1920 does not exclude succession by survivor- 
. ship. [p. 917, col. 2.] 

An occupancy holding held by the manager ofa 
joint Hindu family on behalf of the family belongs to 
the family and passes by survivorship and not by 
inheritance. [ibid.] 

Appeal against a decree of the Additional 
District Judge, Raipur, dated the 22nd 
January 1925, in Civil Appeal No. 166 
of 1924. 

Mr. J. Sen, for the Appellant. 

Mr. A. C. Roy, for the Respondent. 


JUDGMENT.—It is found in the judg- 


ment of the lower Appellate Court that 


“there was obviously no partition between 
Bisahu and Surit and that the latter was 
not separate from Bisahu in the sense that 
he relinquished all interest present or 
future in his father’s property”. The word 
‘partition seems to be used in the sense of 


a division of the property in which each - 


of these two members of the joint family 
got exactly the share to which he was entitl- 
ed by the Hindu Law and the relinquish- 
ment mentioned seems to be a relinquish- 
ment by Surit of a right to inherit his 
-father's separate property if he should be 
the nearest heir at the time of his father’s 
death. i 

We are not concerned with either 
matter. Asa matter of fact the partition 
- alleged, and completely proved by the 
pleadings of Sarit himself in the suit of 
1915 among other things, gave Surit a 
larger share than he was entitled to get in 
the jointfamily property. (It is, of course, 
absurd to talk of his share in’ his father’s 
property ; they were both members of a 
joint family, and each. was entitled to an 
equal share in that property, not to any 
share in the other's share). In the partition 
‘of 1900 Surit was entitled to get one-ninth 
of the family property, but by remaining 
joint with his grandfather he became joint 
owner (to the extent of a half) of one- 
third, tosay nothing of his right to take 
the other half of that one-third by survivor- 
ship. 

But, as has been said, if doesnot matter 
whether Surit got more or less than his pro- 
per share when there was s disruption of 
the joint family in 1900. What does con- 
cern us now isthe undoubted fact that at 
that time Surit separated from his father and 
brother and the two latter remained joint, 
taking as their share or as part of theip 
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share in the family property the occupancy 
holding now in dispute, .. ae 

Now ordinarily in the case of-a- lease 
taken by the manager of a ‘joint. Hindu 
family in his own name but with family 
funds and really on -behalf of the. whole 
family, it is universally accepted that the 
lease and the benefits of it belong to the 
whole family and if it.is heritable it will. 
pass by-survivorship and not by inheritance, 
whatever the mutual rights and liabilities 
of the lessor and the members of the family 
other than the manager may be, But by 
some obscure process of reasoning which I 
have never discovered: ib is very commonly 
held that this does not apply to an occup- 
ancy holding. The idea has been exploded 
in Chudaman Singh v. Sakharam (1), Atma- 
ram v. Lala (2) and Fagwa v. Budhram (8) 
but still persists. a 

The only argument that can possibly 
be advanced infavour of it is that in the 
Tenancy Act of 1920 the word inheritance 
only is used in reference to the devolution 
of an occupancy holding in s. 11, whereas 
in s. 5 the expression used in respect of an 
absolute occupancy holding is “inheritance 
or survivorship”, and s. 46 of the Act of 
1898 laid down that the right of an occup- 
ancy tenant on his death was to “devolve as 
ifit were land”. But ifthe word inherit- 
ance in s. 11 of the Tenancy Act, 1920, is to 
exclude succession by survivorship, we are 
forced to the impossibly absurd conclusion 
that the separated son of an occupancy 
tenant succeeds to his entire holding to the 
exclusion of his joint son. . 

But there is no question here of guc- 
cession, either by inheritance or survivor- 
ship to a tenancy belonging, even as against 
the landlord alone, to the father separately, 
At the partition of 1900 the father and the 
son who remained joint with him were 
created co-tenants by the landlord of the 
one-third part of the entire “holding belong- 
ing to the family which was allotted to them: 
The entry of the father’s name alone in 
the revenue papers is merely evidence of the 
contrary, but it is very weak evidence and ig 
overwhelmed by the other facts, The case is, 
therefore, merely one of two co-tenants suc- 
ceeding by survivorship to the entire holding 
on the death of the other, 

It may be mentioned that Surit’s claim 
is unjust on his own pleadings, and, 

(1) 130. P. L. R. 137. 

(2) 10 Ind Cas. 733;7 N. L. R. 36. 

(3) 24 Ind, Cas, 855; 10 N. L, R. 64. 


918 
even if we assume. that there was no pro- 
perty belonging to thefamily in 1900 except 
the occupancy holding, which we are not 
entitled to do, and that the decree of 1915 
giving Shiolal one-sixth of the holding was 
wrong which seems to be the case. On 
Surit’s own showing he is now entitled to a 
quarter of the property owned by the family 
in 1900. But he got one-sixth from his 
grand-father, and he now claims (and has 
been given? one-sixth more, making one- 


_ third in all, while his brother Bisahu who is 


also entitled to a quarter gets only one 
sixth.’ . f 

The decree of the lower Appellate Court 
will be set aside and that of the first 
Court dismissing the suit will be restored. 
The plaintiff Surit will pay the whole of the 
costs of both partiegin both Courts. The 
Pleader’s fee in this Courts will bethirty 
rupees, 


aK. Decree set aside. 


r 


MADRAS HIGH COURT. 
Civit Reviston Petition No. 165 or 1923 
AND 5 
CIVIL MISCELLANEOUS PETITIONn No, 3407 
, or 1922. ` 
April 27, 1925. 
Present:—-Mr: Justice Odgers and 
Mr. Justice Madhavan Nair. 
MAHAMMAD RAZA SAHEB BELGAMI 
-—PETITIONER 
versus 
Ma. K. R. SADASIVA RAO AND OTHERS— 
3 RESPONDENTS. 
Madras District Municipalities Act (V of 1920), 
ss. 18, 22, Sch. IV, rr. 87,60, 62—Municipal funds— 
Government, power of, to control Municipal expendi- 


_ ture—Surcharge—Chairman, whether bound to carry 


out illegal orders- of Council—Chairman, Liability of, 
to be surcharged—-Writ of certiorari, whether avail- 
able in respect of wrong orders of surcharge—Govern- 


` meni of India Act, 1913 (5 & 6 Geo. V, e. 61), s. 49— 


Govérnment ordergigned by Secretary, Ministry of Local 
Self-Government, validity of. 


Under r. 37, Sch. IV to the Madras District Munici-’ 


palities Act, the Government has the power to control 
the expenditure of Municipal funds by passing special 
orders prohibiting certain expenditure and expendi- 
ture incurred contrary to such orders is contrary to 
law and illegal, and a Local Fund Auditor is, there- 
fore, entitled to surcharge the same on the perscn 
making, or.authorising the making of, such expendi- 
ture under r. 60 (1) of Part II, Sch. IV to the Act. 
[p. 919, col. 1; p. 921, col, 1J.. . 
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A Municipal Council decided to introduce the 
national system of education in all institutions under 
its management but the Government at the same time 
by order prohibited the use of Municipal funds for 
the mainlenance of any school not recognised by 
The Municipal Council thereupon 
yesslved not to apply for fresh recognition as to 
schools controlled by them : . 

Held, that cheques issued by the Chairman of the 
Council upon, Municipal funds for the purpose of 
maintaining such schools amounted to the illegal 
expenditure of Municipal funds, and that the Chair- 
man was, therefore, liable to be surcharged in respect 
ae of cheques so issued by him. [p. 921, 
col. 1. - 

An order of the Government signed by the Secretary 
to Government, Ministry .of Local Self-Government, is 
none-the-less an order of the Governor-in-Council 
under r. 37 of Sch. IV to the Madras District Munici- 
palities Act and in any case by virtue of s. 49 of the 
Government of India Act, an objection to the legality 
of Government orders on the ground of informality | 
cannot be entertained by Civil Courts. [p. 921, col. 2:] 

Sections 22 and 13 of the Madras District Munici- 
palities Act should be read together and subject to the 
limitation imposed by r. 37, Sch. IV to the Act, and a 
Municipal Chairman is, therefore, not bound to carry 
out illegal resolutions of the Council. [p. 921, col. 1.] 

The remedy by issue of writ of certiorari is not 
available in respect of wrong or illegal order of 
surcharge made under tbe Madras District Munici- 
palities Act, since a substituted remedy therefor has 
been provided by r. 62 of Sch. IV to the Act. [p. 922, 
col. 1. ; 

Per Madhavan Nair, J.—Writs of certiorari are not 
ganerally granted when other equally efficacious re- 
medies exist under the. law for the satisfactory redress 
of the grievances complained of. [p. 926, col. 1.] 

In ©. R. P. No 165 or 1928. r 

Petition, under s. 107 of the Government 
of India Act, 1915, praying the High Court 
to revise an order of the District Court, 
Guntur, dated the 21st April 1922, in Origin- 
al Petition No. 131 of 1921. 

In CO. M. P. No. 3407 oF 1922. 

Petition praying that in thecireumstances 
stated therein and in the affidavit filed 
therewith the High Court will be pleased 
to issue a writ of certiorari against the audi- 
tor’s order of surcharge, dated the 18th No- 
vember 192], against the petitioner herein, 
and to call for and quash the same. 

Mr. A. Krishnaswami Iyer, for the Peti- 
tioner, | - 

Mr. C. V. Anantakrishna Iyer, for the Re- 
spondents. - 


JUDGMENT. 


In C. R. P. No. 165 oF 1923. 
Odgers, J.—This is a petition to revise ` 
the order of the District Judge of Guntur 
confirming asurcharge order made by the 
Examiner of Local Fund Accounts (Ex. A) 
on the petitioner as Chairman of the Guntur 
Municipal Council. The ground for the sup- 
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chargé ts that the petitioner illegally issued 
cheques against the Municipal funds under 
the powers given him by r. 85 (1), Part II 


of Sch. IV of the Madras District Manici-. 


palities Act (V of 1920) for the mainten- 
ance of 25 Elementary Schools managed by 
the Guntur Municipal Council; such objects 
not being authorized objects under Act V 
of.1920, On 13th July 1921 the Guntur 
Municipal Council passed a resolution 
(Ex. 1) (a) to introduce the national system 
of education in all the institutions under 
the management of the Council, (b) to dis- 
pense with the annual grant by Government, 
(c) to conduct Municipal Primary Schools 
independently of Government control. 

On 19th Augnst 1921 (Ex. IT) a Committee 
of the Guntur Municipal Council was ap- 
pointed toformulate the methods of working 
“the national system of education. The 23 
Elementary Schools had been upto this 
date recognized by Government under the 
Educational Rules and Government had 
made a grant towards their maintenance. 
On 15th August 1921 Government issued 2 
Government Orders. No. 1583 (Ex. IV) was 
issued under r. 37, Sch. IV of the Madras 
District Municipalities Act (V of 1920) as a 
special order. This Government order ran 
as follows :— 

“No portion of a Municipal fund shall be 
applicable to the purpose of maintaining 
or aiding any educational institution which 
is not recognized or approved by the Gov- 
ernment, the District Educational Council 
or any other authority duly authorized by 
the Government in this behalf to grant such 
recognition or approval.” 

“By order of the Government, Ministry of 
Local Self-Government ` 

It may be here stated that r. 37, Sch. IV 
of the Madras District Municipalities Act, 
1920, reads as follows:— 

“The purposes to which the Municipal 
fund may be applied include all objects ex- 
pressly declared obligatory or discretionary 
by-laws or rules, and in general everything 
necessary for, or conducive to the safety, 
health, convenience or education: of the 
inhabitants or to the amenities of the 
Municipality and everything incidental to 
the administration ; and the fund shall be 
applicable thereto within the Municipality 
subject to these rules and such further 
rules or special orders as the Governcr-in- 
Council may prescribe or issue; and shall 
be applicable thereto without the Munici- 
pality if the expendituye is authorized by 
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this Act, or specially sanctioned by the 
(Jovernor-in-Council.” a: 

So the Municipal fund is applicable to 
these objects within the Municipality “sub- 
ject totheserules and such furtherrules ete,”” 
The other Government Order No. 1584 (Ex. 
V) was an order on the resolution of the- 
Guntur Municipal Council set out above, - 
and reads as follows :— | _ 

. “Recorded. 2. The Government presume 
that the Municipal Council does not require 
any financial help from the Government 
for any purpose. oY | 

“(By order of the Government, Ministry of 
Local Self-Government)”. , 

The Guntur Municipal Council ` con- 
sidered on lth October 1921 these Gov- 
ernment Orders and on No, 1584 pass- 
ed the following resolution: “This Coun- 
cil decided to dignpense with Govern- 
ment grants only in regard to the National 
Schools, but it is inexpedient that the 
Government should puta wrong interpre- 
tation upon it and presume that the Council 
does not require financial help from them 
for any purpose. The Councilis of opinion 
that under these circumstances, it is worthy 
only not to ask for financial help from the 
Government.” Government Order No. 1:83 
they considered and merely recorded. They 
also considered a letter from the Inspector 
of Schools (Ex. IX) enquiring whether the 
Council intended to apply for recognition 
for the newly nationalized Elementary 
Schools and resolved that such recogni- 
On 22nd October 
1921 the District Educational Council of 
Guntur met and adjourned a resolution 
(Ex. DB) to withdraw recognition from the 
newly nationalized Elementary Schools “in 
accordance with Government Order No. 
dated ”, Previously on 8th 
October 1921 the Sub-Assistant Inspector 
of Schools informed the petitioner that he 
intended to inspect the schools of the 
Municipality “as per my annual programme 
of work.” (Exhibit C) and on 27th October 
1921 the Chairman issued a Memo. (Ex. C-1) 
to Head Masters and Head Mistresses to 
that effect. The Inspector attended and 
extracts from his inspectién book are Ex. E 
dated 3lst October 1921. On 9th November 
1921 Ex. VIL Government drew the attention ` 
of the Guntur Municipal Council to Gov- 
ernment Order No. 1583 (Ex.IV) and added, 

“Since the Council has decided not to seek 
recognition for its schools, expenditure of 
Municipal funds on such schools is illegal,” 
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That is the evidence on which the Dis- 
trict Judge has come tothe conclusion that 
as from the passing of Èx. Ion 18th July 
1921 the Municipal Schools ceased to be 
recognized by Government. The first con- 
tention addressed to us for the petitioner 
is that as these schools never ceased to 
‘be recognized they did not fall within 
the mischief of Government Order Nos, 
1583 (Ex. IV) or 2208 (Hx. VII). The 
facts that the District Educational Coun- 
cil adjourned consideration of the re- 
solution to withdraw recognition and 
that the schools were inspected as us- 
ual by the Government Inspector in 
October 1921 are cited to support this con- 
struction. It is to be observed that as regards 
the ‘first of these that the District Educa- 
tional Council proposed to act in accordance 
with a certain Government Order probably 
No. 1583 is referred to. Ifso, itis quite 
possible that the Council thought that 
any action on its part was unnecessary 
as Government had already treated these 
schools as unrecognized. That this latter 
is true there can be no doubt. Itis per- 
fectly clear from Ex, IV that Government 
tightly or wrongly purported not to 
recognize or approve the schools after the 
proceedings of the Guntur Municipal 
Council on 13th July 1921, cf., also Ex. IX. 
Exhibit IV clearly shows that Government 
assumed equal or superior powers to the 
District Educational Council to recognize 
or approve. Section 41 of Act VIII of 
1920 (Elementary Education) is relied on 
to show that recognition of Elementary 
Schools is to be applied for through the 
Inspector to the District Educational 
Council, which is the recognising authority 
subject to an appeal to the Director of 
Public Instruction. Section 124, District 
Municipalities Act, makes the rules, etc., 
in Sch. IV part of the Act. Seciton 304 
gives the Governor-in-Council power to 
amend or cancel the Schedule. Rule 37, 
Sch. IV, has been set out above and 
appears tometo give the Government a 
final control over the expenditure of the 
Municipality. Įt is said for the petitioner 
that so long as the aimsof the latter are 
educative, Government has no control over 
the kind of education whichis provided. 
The objects of expenditure of Municipal 
funds are set outinr. 40. The ways in 
which the Council may provide instruction 
are set out in r. 48. This andr. 47 (as to 
the duty of providing education generally) 
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are part of Part IL of the Schèdule of 
which r. 37 (above) -is the first rule and 
which sets out the authorized objects of 
expenditure. Reading these rules and 
s. 304 together, I feel no doubt that the 
clause “Subject to these rules, etc.” in 
r. 37 would also apply to control r. 48. 
Therefore Government cannot only refuse 
its own grant to schools of which it does 
not approve but can control the expendi- 
ture by the Municipality of such schools. 
I do not think thefact thata Government 
Inspection of these schools took place in 
accordance with the Sub-Assistant Inspec- 
tor’s programme—no doubt arranged long 
beforehand as indeed he states—has any 
bearing on the question. The Government 
did not wish to proceed to extremes and it 
was not till 9th November 1921 (Ex. VII) 
that they definitely pointed out that ex- 
penditure on the schools was illegal. It 
appears to,me that recognition is a matter 
of assent on both sides. Government must 
accept recognition and the Educational 
Authority must desire it. As soon as either 
side withdraws, recognition is at an end. 
This isnot an appeal. It is not necessary 
for me to say whether on the evidence I 
should have come to the same conclusion 
as ihe District Judge but it appears to me 
there is evidence on which the District 
Judge could come to the conclusion he 
did with regard to this matter, viz., that the 
schools were unrecognized at any rate at 
the date from which.the surcharge begins, 
viz, 10th August 1921. 

The next point is‘as to the liability of the 
Chairman petitioner. It issaid that under 
s. 22 of the District Municipalities Act the 
Chairman was bound to give effect to 
the resolution of the Council of 13th July 
1921. Section 13 lays down the general 
duties of the Chairman. Bys. 13 (c) he is 
to carry into effect the resolutions of the 
Council and bys. 13 (e) the Chairman of 
the Municipal Council shall “perform all the 
duties and exercise all the powers specifi- 
eally imposed or conferred on the Chairman 
by this Acf, and subject, whenever it is here- 
inafter expressly so provided, to the sanc- 
tion of the Council, and subject to all other 
restrictions, limitations and conditions 
hereinafter imposed, exercise the executive 
power for the purpose of carrying out the 
provisions of this Act, and be directly res- 
ponsible for the due fulfilment of the pur- 
poses of this Act.” The power-of signing 
cheques on Municipal funds is given to 
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the Chairman by r. 55 (1) of Sch. IV. By 
tr. 56 to 62, the audit of accounts is con- 
trolled. Byr. 60 the auditors are to charge 
against any person making or authorising 
the making of an illegal payment. Rule 62 
provided that the Chairman shall apply to 
the Court for payment of any sum certified 
as surcharged and it is said that this cannot 
apply to a case where the Chairman is sur- 
_ charged himself. It-no doubt applies where 
the Chairman recovers from other members 

- or from a former Chairman as might be done 
in this case. Section 353 of the Act renders 
- the Chairman as well as the other members 
liable for loss, waste or misapplication of 
Municipal money. On the other hand it is 
said that s. 22 is opposed tos. 13 (e) where 
the words “subject to all other restrictions, 
limitations and conditions hereinafter im- 
posed” occur. This would bring in the re- 
strictions already referred to in r. 37, 
Sch. IV. It is perfectly clear to my mind 
that the Chairman is as liable as any mem- 
ber for misapplication of moneys. It may be 
hard that he be rendered so liable because 
he was merely carrying out a resolution of 
the ‘Council though I think it is on record 
that he voted for that resolution himself. 
I think s. 13 (ė) and rr. 37 and 55 (4) apply 
40 this case. The Chairman cannot be ob- 
liged to carry out illegal resolutions and 
s. 22 provides that heis relieved from carry- 
ing out aresolution modified, suspended or 
cancelled by a controlling authority. Ifthe 
resolution of 13th July 1921 is to be con- 
strued as authorizing him to spend Munici- 
pal money on the schools after the Council 
had dispensed with Government aid and 
control, it may be said that resolution 
was afterwards cancelled by a controlling 
authority; there are, however, no specific 
words to this effect in the resolution and 
there does not appear to be any sub- 
sequent resolution to that effect. The 
Chairman signed the cheques and as I 
have already found he did so for an illegal 
purpose. He is, therefore, in my opinion 
liable—whether he has any remedy or not 
against the other members is of course -not 
open to discussion here. : 
A third point is raised for the peti- 
tioner. It has not been taken below. 
That is that the Government orders were 
signed thus by the Secretary to Govern- 
ment. “By order of the Government, Mi- 
nistry of Local Self Government.” It is of 
course well-known that education is a trans- 
ferred subject under's. 45-A, cl.(1), sub-cl. 
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(d) of the Government of India Act which 
came into force on 17th Decmber 1920. The 
date of the District Municipalities Act is 
29th June 1920. It is said thatr. 37 of Sch.. 
IV of the District Municipalities Act pro- 
vides that the ‘special orders’ must be 
prescribed or issued by the, Governor-in- 
Council and that as these Government 
orders were signed as set out above 
they are invalid as they do not con- 
form to this express statutory provision. 
Section 49 of the Government of India 
Act provides as follows: “All orders and 
other proceedings of the Government of a 
Governor’s province shall be expresséd to 
be made by the Government of the province 
and shall beauthenticated as the Governor 
may by rule direct, so, however, that provi- 
sion shall be made by, rule for distinguish- 
ing orders and other proceedingsrelating to 
transferred subjects from other orders and 
proceedings. 

“Orders.and proceedings authenticated 
as aforesaid shall not be called into 
question in any legal proceeding on the 
ground that they were not duly made by the 
Government of the province.” 

In my opinion this provision was made 
expressly to meet a case like this and must 
be taken to override the provision in r. 37. 
There is thus no substance in this objec- 
tion. These are the points raised in the 
civil revision petition and, in my opinion, 
they all fail and the civil revision petition 
must be dismissed with costs. 

C. M. P. No. 3407 oF 1922. 

This relates to the same subject-matter 
and is a petition for the issue of a writ of 
certiorari to bring in and quash the audit- 
or's order of surcharge referred to in my 
judgment in Civil Revision Petition No. 165 
of 1923. 

That this remedy is open under the 
English procedure is undoubted. The Public 
Health Act, 1875, s. 247 (8) provides that 
“any person aggrieved by disallowance 
made under (7) (surcharges) may apply to 
the Court of Queen’s Bench, for a writ of 
certiorari to remove the disallowance into 
the said Courts,” ete., cf.° R. v. Carson 
Roberis (1) and R. v. Roberis, Scurr, Ex 
parte (2). The.question is—Is such a remedy 
open under the District Municipalities Act 
Sch. IV, r. 60 corresponds to the Pub- 


(1) (1908) 1 K. B. 407; 77 L. J. K. B. 281; 98 L. T® 
154: 72 J. P. Sl: 6 L. G. R. 268; 24T. L. R. 226. 

(2) (1924) 2 K. B. 695; 94 L. J. K. B. 1; 88 J. P. 174; 
696. J. 10; 22 L, G. R. 718; 40 T. L. R, 769, 
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lic Health Act, 1875, s. 247 (7), but sub- 
s. (8) of the Statute runs as already set out 
above, whereas r. 61 runs thus “any person 
-aggrieved by disallowance, surcharge or 
charge made may, within fourteen days 
after he has received or been served with 
the decision of the auditor, apply to the 
principal Civil Court of original jurisdic- 
tion to set aside such disallowance, sur- 
charge or charge and the Court after taking 
such evidence as is necessary, may confirm, 
modify or remit such disallowance, surcharge 
or charge with such orders as to costs as 
it may think proper in the circumstances; 
or in lieu of such application any person 
so aggrieved may appeal to the Governor- 
in-Council who shall pass such orders as 
he thinks fit.” i 


Rule 62 correspongs generally with s.. 


247 (9). It seems to me, therefore, that the 
remedy by certiorari in this particular 
matter is not open under the District Muni- 
cipalities Act and that a substituted remedy 
has been provided in that Act for the 
remedy by certiorari given by the Statute. 
Therefore whatever may be or may not be 
the general powers of the Court to issue 
this writ, it seems tome that that power, 
if if ever existed in the present case has 
been by implication removed by the Act, 
which provides another and specified 
remedy. Further even if the power exists in 
the present case, no prima facie case has, 
in my opinion, been made out for its. exer- 
cise by us. i 


costs. Wah 
ING, R.P. No. 165 or 1923. 
Madhavan Nair, J.—The facts ne- 
cessary for the discussion of this civil re- 
vision petition and the civil miscellaneous 
petition are fully set out in my learned 
brother's judgment with which I agree, 
The civil revision petition is against the 
order of the District Judge of Guntur 
refusing to set aside the order made by the 
Examiner of Local Fund Accounts, Madras 
surcharging the petitioner—the Chairman of 
the Guntur Municipality—with Rs, 1,771-6-0. 


The surcharge “certificate was issued by the: 


first respondent under r. 60 (1) of Sch. IV, 
of the Madras District Municipalities Act 
(V of 1920) which empowers every Auditor 
to “disallow every item contrary to law and 
surcharge the same on the person making, 
or authorizing the making of, the illegal 
payment.” The case against the petitioner 
as mentioned in the surcharge certificate is 
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that “he issued cheqtes against thè Muni- 
cipal funds on different dates between the 
10th of August 1921 and the 31st of October 
1921 for amounts aggregating to Rs.1,771-6-0 
towards the salaries of teachers and for 
expenses in connection with the mainten- 
ance of 25 educational institutions within 
the Municipality, contrary to special orders 
issued by the Government under r. 37 of 
Part II of Sch. IV of the District Municipa- 
lities Act, which made such payments il-, 
legal. The Guntur Municipal Council, by 
its resolution dated the 13th of July 1921, 
Ex. I, decided to introduce (1) the national . 
system of education in all the institutions - 
under the management of the Council, (2) 
to dispense. with the annual grant by the 
Government and (8) to conduct the Municipal 
Primary Schools independently of Govern- 
ment Control. On the i0thof August 1921 
the Government passed the following Gov- 
ernment Oder No. 1583 (Ex. 1V) under r. 37, 
Sch. IV of the District Municipalities Act (V 
of 1920) as a special order and communicat- 
ed it to all Chairmen of Municipal Councils 
including the Chairman of the Guntur 
Municipal Council: “No portion of a Muni- 
cipal fund shall be applicable to the pur- 
pose of maintaining or aiding any .educa- 
tional institution which is not recognised 
or approved by the Government, the Dis- 
trict Educational Council or any other au- 
thority duly authorised by the Government 
in this behalf to grant.such recognition or 
approval. 
(By order of the Government, Ministry 
of Local Self-Government) : 
(Sd) F. J. Richards, 
Secretary of Government.” 
On the same date, reading the resolu- 
tion of the Municipal Council, Ex. I, the 
Government communicated to the -Chair- 
map, Government Order No. 1584 (Ex. V) 
in which it was stated that “The Govern- 
ment presume that the Municipal Council 
does not require any financial help from 
the Government for any purpose.” On the 
9th of November 1921 the Government passed 
and communicated to the Guntur Municipal 


‘Council, Government Order No. 2208 (Ex. 


VII) in which, after drawing its atten- 
tion to Ex IV, the Government stated 
that “Since the Council has decided not to 
seek recognition for its schools, expendi- 
ture of Municipal funds on the said schools 
is illegal.” The question for our decision 
is whether the expenditure of Municipal 
fund by the Chairman-on the educational 
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institutions mentioned in the surcharge 
certificate subsequent to Ex, IV is illegal. 
Three arguments have heen advanced 
before us by Mr. Krishnaswami Iyer on 
behalf of the petitioner; ‘1) since the 
schools in question, which were already 
recognised schools (1. e., prior to Ex. 1), 
never ceased to be recognised, they did not 
fall within the ban of Government Order 
No. 1583 or of any other Government order 
` passed in connection with this matter and, 
therefore, the expenditure of Municipal funds 
on such schools is not illegal; (2) according 
to law, the Chairman of a Municipality is 
not liable to be surcharged for making 
illegal payments; and (3) Government Order 
No. 1583 and. the other Government orders 
issued by the Government are notvalidorders 
as they were not issued by the Governor-in- 
Council, as required under r. 37, 
Sch. IV, of the District Municipalities Act. 
I shall examine these arguments separately. 
(1) The 25 educational institutions under 
the control of the Guntur Municipality 
were “recognised institutions,” prior to the 
passing of the Madras Elementary Educa- 
tion Act, (VIII of 1920). After the Elemen- 
tary Education Act came into force these 


continued to remain as recognised institu- ` 


tions, (see s. 41, cl. (ir) of the Act) and the 
power to. withdraw recognition or to con- 
fer itafresh was vested by the Act in 
the District Educational Council. It is 
argued by the learned Vakil for the peti- 
tioner that the Government had, therefore, 
no power to withdraw the recognition 
already conferred upon the schools and, 
since the District Educational Council did 
not specifically withdraw the recognition 
consequent upon the passing of the resolu- 
tion Ex. I, the expenditure of the Muni- 
cipal fund on these institutions is not 
illegal. 

tt. The various resolutions of the Council and 
the Government Orders passed: by the Gov- 
ernment are referred to in detail in my 
learned brother's judgment. I have no 
doubt that by Ex. IV the Government 
purported not to recognise or approve of 
the Municipal Schools after the Council 
had passed the resolution dated the 13th 
of July 1921, Ex. I. In pursuance ‘of it 
the Government on the same date com- 
municated to the Municipality the order 
Ex. Vin which they presumed that the 
Municipality did not require any financial 
help. The proceedings set out in my 
Jearned brother's judgment show clearly 
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that the order of the Government passed 
on the 10th of August 1921 was understood 
as an order withdrawing recognition and 
prohibiting the expenditure of the Muni- 
cipal fund on theschools in: question which 
ceased to be recognised on that date. The 
intention of the Government was, however, 
made absolutely clear by Ex. VII which 
clearly declared that expenditure of Muni- 
cipal fund on the said schools was illegal. 
In my opinion, itis not necessary for the 
purpose of this case, to consider whe- 
ther, after the passing of the Madras 
Elementary Education Act (VIII of 1920) 
the Government still had the power of 
granting recognition to the Elementary 
Schools or withdrawing it from them; that 
the Government thought that it still had the 
power to grant recognition for the Munici- 
pal Secondary Schools isclear from its order 
Ex, VI, Government Order No. 1942, dated 
the 5th of October 1921, which is to the fol- 
lowing effect: In Government Order No. 
1583, L. & M. dated 10th August 1921, the 
Government issueda special order under r. 
37o0f Sch. IV of the Madras District Munici- 
palities Act 1920, prohibiting the expendi- 
ture of Municipal funds on educational in- 
stitutions which are not recognised or ap- 
proved by the Government, the District 
Educational Council or any other authority 
duly authorised by the Government in this 
behalf to grant such recognition‘or approval. 
Under s. 41 of the “Madras Elementary 
Education Act, 1920" District Educational 
Councils are empowered to grant recogni- 
tion: to Municipal Elementary Schools. The 
Government are now pleased to authorise 
the Director of Public Instruction to grant 
recognition for Municipal Secondary 
Schools for the purpose of this order. 
Rightly. or wrongly the Government pur- 
ported to withdraw the recognition of the 
Elementary Schools in question and con- 
sequently passed orders prohibiting ex- 
penditure on those schools, The real 
question to be considered is whether the 
Government have the power to control 
the expenditure of Municipal funds by 
passing special orders prohibiting expendi- 
ture, If such power is vested in the Gov- 
ernment—whether the exercise of it in any 
particular case is justifiable or not—it -is 
clear that expenditure contrary to such 
orders will be contrary to law and illegal, 
and the Auditor will, therefore, be entitled 
to surcharge the sameon the person mak- 
ing, or authorising the making of, such 
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expenditure under r. 60 (1) of Part II, Sch, 
IV. Rule 37; of Part UJ, Sch. IV of the 
Madras District Municipalities Act provides 
that, “The purposes to which the Muni- 
cipal fund may be applied include ‘all ob- 
jects expressly declared obligatory or dis- 
cretionary by-laws or rules, and in general 
everything necessary for, or condiicive to the 
safety, health, convenience or education of 
the inhabitants or to the amenities of the 
Municipality.and everything incidental to 
the administration; and the fund shall be 
applicable thereto within the Municipality 
subject to these rules and such further 
rules or special orders as the Governor-in- 
Council may prescribe or issue.” Section 
124 of the Act makes the rules and tables 
embodied in Sch. IV as part of Chap. VI 
which relates to Taxation and Tinance. 
Under s. 304, “The °Governor-in-Council 
“may make rules altering, adding to, or 
cancelling Sch. II, Sch. V, Sch. VI or Part 
II of Sch. IV.” According tothe District 
Municipalities Act, the expenditure of the 
Municipal fund is limited to purposes in- 
cluding “education” specifiedin 1. 37 and 
referred to in detail in the subsequent 
rules and the “fund is to be applied thereto 
within the Municipality subject to these 
rules and such further rules or special 
orders as the Governor-in-Council may pre- 
scribe or issue.” This makes it clear that 
the Government can prohibit by passing 
special orders the expenditure of the Muni- 
cipal fund on schools of which it does not 
approve, it, therefore, follows, that the 
payments made by the Municipal Chair- 
man,for defraying the expenses of these 
schools subsequent to the 10th of August 
1921 are illegal, inasmuch as they were 
made contrary to Government orders pro- 
hibiting such expenditure. The Auditor 
was, therefore, rightly entitled, under r. 
60 (1) of Part II, Sch. IV of the District 
Municipalities Act, tosurcharge the amount 
on the person making, or authorizing the 
making of such illegal payments. 

The second qnestion for .consideration 
is as regards the liability of the Chairman 
of the Municipality. Mr. Krishnaswami 
Iyer’s argument to show that the Chair- 
man is not liable to be surcharged is based 
on ss. 13 (c), 22,40 (1) and r. 62 of Sch. 
1V of the District Municipalities Act. 
Agcording to s. 13, cl. (o) “The Chair- 

nan of the Municipal Council shall carry 
into effect the resolutions of the Council.” 
Section 22 stated that “The Chairman 
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shall be bound to give effect to. every reso- 
lution of the Council unless such resolution 
is ‘modified, suspended or cancelled by a 
controlling authority.” Section 40 (1) lays 
down that “The Governor-in-Council may, 
by notification, remove any Chairman, if 
he, without an excuse sufficient in the 
opinion of the Governor-in-Council, omits 
or refuses to carry out any resolution of 
the Municipal Council”. These sections 
should show thatthe Chairman of a Muni- . 
cipality is bound to carry out the resolu- 
tions of the Municipal Council and, if he 
refuses to do so, he is liable to be removed 
by the Governor-in-Council. If so, it is 
argued that he is notliable to be surcharg- 
ed for giving effect to the regolution dated 
the 13th of July 1921. This argument is 
sought to be supported by an inference 
drawn from r. 62. This rule provides that 
“Every sum certified to be due from any 
person by auditors under this Act shall 
be paid by such person to the Chairman 
within 14 days after the intimation to him 
of the decision of the auditors unless 
within that time such person has appealed 
to the Courtor to the Governor-in-Council 
against the decision; and such sum if not 


. go paid, or such sum as the Court or the 


Governor-in-Council shall declare to be 
due, shall be recoverable on an application 
made by the Chairman to the Court in the 
same way as an amount decreed by the 
Court.” It is pointed out that since this 
rule makes provision for Chairman. to re- 
cover from persons.sums certified to be due 
from them by the auditor, it is to be 
understood that the Act does not con- 
template that the Chairman is liable to be 
surcharged by the auditor. In reply to 
this argument the learned Government 
Pleader relies ons. 13, cl. (e) and points 
out that the suggested inferencé of the 
non-liability of “the Chairman does not 
follow fromr. 62. Section 13, cl. (e) states 
that the Chairman of the Municipal 
Council shall “perform all the duties and 
exercise all the powers specifically imposed 
or conferred on the Chairman by this Act, 
and, subject, whenever it is hereinafter ex- 
pressly so provided, io the sanction of the 
Council, and subject to all other restric- 
tions, limitations and conditions herein- 
after ‘imposed, exercise the executive power 
for the purpose of carrying out: the pro- 
visions of this Act, and be directly respon- 
sible for the due fulfilment of the pur- 
poses of this Act.” The words “subject 
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to all other restrictions, limitations and 
conditions, hereinafter imposed” introduce 
the restriction referred to in r. 37 and thus 
impose. limitations on the Chairman’s duty 
to carry out the resolutions of the Council. 
I think ss. 22and 13 of the Act should 
þe read together and subject to the limit- 
ation imposed by r. 37; and, if so read, it 
would follow that the payments made 
by the Chairman in this case in carrying 
out the resolution of the Council dated 
the 13th of July 1921 in view of the 
special orders of the Government prohibit- 
ing the expenditure of the Municipal fund 
would be illegal payments, and as he was 
the person who made such illegal payments 
by issuing cheques under r. 55 (1), Sch. IV 
of the Act, the auditor would be entitled to 
surcharge him for making such illegal 
payments, r. 62, Sch. IV of the Madras 
District Municipalities Act does not warrant 
the inference that the Chairman is not 
liable to be surcharged. The rule only 
points out how the Chairman may recover 
the surcharged amount. Under that rule 
a Chairman may recover, in the way indi- 
cated therein, the surcharged amount from 
any person from whom the sum is certified 
to be ‘due by the auditor under the Act 
including a former Chairman as in this 
case. I am, therefore, of opinion that the 
Chairman of a Municipality is liable to be 
surcharged under the Act for making 
illegal payments. 

The third andthe last argument address- 
ed on behalf of the petitioner relates to the 
form of the Government order. The 
Government orders in question were issued 
“By order of the Government, Ministry of 
Local Self-Government’: and signed by: the 
“Secretary to Government”. Under r, 37, 
Sch. LV of the District Municipalities Act, 
“further rules or special orders referred to 
therein should be prescribed or issued by 
the Governor-in-Council”. It is argued that, 
since the Government orders in this case 
were issued “By order of the Government, 
Ministry of Local Self-Government and not 
by the Governor-in-Council”’, the Govern- 
ment orders are invalid as they do not 
conform to the express statutory provision 
contained in the District Municipalities 
Act. There isno force in this contention. 
The District Municipalities Act was passed 
on the 29th of June 1920 and the Govern- 
ment of India Act came into force in 
Madras by notification on the 17th of 

“December 1920, Under s. 45A, cl. (|), 
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sub-cl. (d) of the Government of India Act, 
education has been made a “transferred 
subject’. Section 46 (1) provides that the 
Presidency of Fort Sf. George shall be 
governed, inrelation to reserved subjects, 
by a Governor-in-Council and in relation to 
transferred subjects, by the Governor 
acting with ministers appointed under the 
Act. Section 49 (1) of the Government of 
India Act lays down that “all orders. and 
other proceedings of the Government of a 
Governor's province shall. be expressed to 
be made by the Government of the province 
and shall be authenticated as the Governor 
may by rule direct, so, however, that pro- 
vision shall be made by rule for distinguish- 
ing orders and other proceedings relating 
to transferred subjects from other orders - 
and proceedings”. The Government orders 
in question have been authenticated as 
mentioned in this se@tion. It is stated in 
the same section that ‘Orders and proceed- 
ings authenticated as aforesaid shall not 
be called into question in any legal pro- 
ceeding on the groundithat they were not 
duly made by the Government of the pro- 
vince.” In view of this provision, the 
objection that the Government orders. in ` 
this case are invalid as they do not conform 
to the statutory provision of the District 
Municipalities Act cannot any longer be 
entertained in any legal proceeding and 
must be overruled. 

In the result, I agree that this civil 
revision petition should be dismissed with 


costs. . 
In C. M. P. No. 3407 or 1922. 

This civil miscellaneous petition has been 
filed for the issue of a writ of certiorari to 
bringin and quash the certificate of sur- 
Reliance 
has been placed by the learned Vakil for 
the petitioner on the decisions in R. v. 
Carson Roberts (1) and R. v. Roberts, Scurr, 
Ex parte (2) to show that in England such 
writs are issued for quashing surcharge 
orders. Those decisions are under the 
English Public Health Act, 1875, which 
contains provisions relating to ‘surcharge 
and also provides for applications by 
aggrieved persons to the Gourt of King’s 
Bench for writs of certiorari to remove their 
disallowance in the said Court (see s. 247, 
els. (7), 8 and (9). The rules in the District 
Municipalities Act relating to surcharge 
seem to be framed on the analogy of the 
provisions of the English Public Health 
Act with this important difference that for 
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the statutory remedy by way of certiorari 
provided forin s. 247, cl. (8) of the English 
Act, the Indian Act by r. 61 substitutes 
application to the principal Civil Court of 
original jurisdiction, or in lieu of such 
application, appeal to the Governor-in- 
Council as remedies of persons aggrieved 
by surcharge orders (see xr. 61). The 
English decision heing based upon aspecific 
provision of the English Public Health Act 
which provides for the making of applica- 
tions for writs of certiorari, are not of much 
use in considering the question arising 
under the Indian Act which does not pro- 
vide for any such applications. On the 
other hand, the absence of such a provision 
in our Act coupled with the substitution of 
another provision in its’place rather suggests 
that the Legislature thereby intended that 

this remedy should not be open to aggriev- 
` ed persons under the District Municipalities 
Act. Writs of certiorari are not generally 
granted when other equally efficacious 
remedies exist under the law for the satis- 
factory redress of the grievances complain- 
ed of. Such being the case, the petitioner 
is not entitled to ask for the issue of a 
writ. Ihave already shown, in my judg- 
ment, in the civil revision petition that he 
has not succeeded in showing that the order 
of the learned District Judgeis wrong. Ido 
not say anything about the general powers 
of this Court to issue writs of certiorari in 
relation to such matters as we are now con- 
sidering; nor do I express any opinion on 
the question whether the general power of 
this Court to issue the writ, if it ever exist- 
ed in the present case, could be taken away 
by implication by the District Munici- 
palities Act. I may also state that it has 
not been argued with reference to authori- 
ties whether this very ancient remedy, 
which is the ordinary process by which the 
High Court brings up for examination the 
Acts of bodies of inferior jurisdiction and 
which is frequently spoken of as ‘being 
applicable only to “judicial acts” and not to 
purely ministerial acts [see R, v. Woodhouse 
(8)] does exist in respect to certificates of 
surcharge made by auditors, 

J agree that this petition also should be 
dismissed with’costs, 

V. N. V. 

Z. K. Petition dismissed. 

(3) (1906) 2 E. B. 501 at p. 534; 75 L. J. K. B. 745; 
70 J. P. 485; 95 L. T, 399; 22 T. L. R. 603, 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOUS APPEAL No. 10 or 1925. 
September 18, 1925. 

Present :—Mr, Hallifax, A. J. O. 
GAURA TELIN—Derenpant No. 1 - 

—APPELLANT 
VErSUS 
SHRIRAM BHOYER AND ANOTHER— 
PLAINTIEF—Direnpant No, 2 
| —RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. VI, rr. 2, 
16, 1?—-Pleadings, contents of--Pleas of law, whether 
can be raised—Amendment, when should be allowed— 
New plea contradictory to old, whether sufficient 
ground for vejection—C. P. Tenancy Act (I of 1920), 
s. l1—Tenant, death of—Distant heir of deceased 
tenant in oceupation—Maleuzar, whether can eject. 

It is the duty of a Court, whether with or without 
the help of the parties and their Pleaders, to discover 
for itself and to apply the law applicable to the facts 
pleaded and proved. Ina pleading, therefore, facts 
alone must be stated and pleas of law must be ex- 
cluded. [p. 927, col. L] 

A point of law, provided it is a point that can be 
applied to the facts proved, although it directly con- 
tradicts anything that may have been said during the 
whole case about the law applicable to those facts, 
can be urged by the parties at any time before judg- 
ment is pronounced and it can form the basis of the 
decision of the case even if if occurs only to the 
eal himself when he is writing his judgment, 
ibid. 

Order VI, r. 16, ©. P. C., does not limit the period 
when a plea must be taken, it bars only pleas that are 
irrelevant or scandalous or may tend to prevent a fair 
trial of the case. [p. 927, col. 2.] 

A Court is bound to allow an amendment under 
O. VI, r. 17, O. P. C., if it is necessary for the purpose 
of determining the real question in controversy be- 
tween the parties, [ibid.] 

A Court has no power to refuse to allow an amend- 
ment of pleadings for any reason except those men- 
tioned in r. 16 of O. VI, C. P. C., which do not include 
cea between the new pleading and the old. 
ibid. 

Under the O.P. Tenancy Act a malguzar being in the 
position of the very last reversioner is not entitled to 
eject a distant heir of a deceased tenant on the ground 
that he has no right to succeed to the holding as there 
~~ aaa heirs of the tenant in existence. [p. 928, 
col, 1. 9 ; 

Appeal against a decree of the District 
Judge, Chhindwara, dated the 22nd Decem- 
ber 1924, in Civil Appeal No. 84 of 1924, 

Mr. M. B. Niyogi, for the Appellant. 

Mr. S. B. Gokhale, for Respondent No. 1, 


JUDGMENT.—A_ great part of the 
welter of documents filed in this case as 
“written statements” is taken up with 
propositions of law and arguments on them. 
That is expressly forbidden by the O. P. C. 
The putting in of such pleadings. and the 
mistakes made in deciding them in this case 
are based on the common idea that a Court 
is not bound to consider, or rather is bound 
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not to consider, any view of the law in res- 
pect of the facts before it except such as 
is laid before it formally by the parties or 
their Pleaders, if they happen to have any, 
and further is required to answer nothing 
but yesor no toany plea of law that may 
be taken, It is the duty of the Court, whe- 
ther with or without the help of the parties 
or their Pleaders, to discover for itself and 
to apply the law applicable to the facts 
pleaded and proved. Practically every rule 
of Os, VI and Vilofthe C. P. C., particularly 
r.2 of O. VI, shows that in any “ pleading”, 
that is tosay any plaint or written state- 
ment, facts alone must be sfated and pleas 
- of law must be excluded. i 

A pointof law, provided it is a point 
that can be applied to the facts proved and 
although it directly contradicts anything 
that may have been said during the whole 
case about the law applicable to those facts, 


can be urged by the parties at any time. 


before judgment is pronounced, and it can 
be the basis of the decision of the case even 
if it occurs only to the Judge himself when 
he is writing his judgment. There are 
several instances of this having been done 
inthe finding given by the learned Sub- 
ordinate Judge himself on the 25th of July 
1924 when he held that the malguzar was 
entitled to eject Jairam because there were 
nearer heirs: than Jairam in existence. 
This, as is well-known, can be done not only 
in the first Court but in the Appellate 
Court and even in second appeal. 
What has all through the case been called 
an amendment of the pleadings was noth- 
‘ing but a fresh suggestionof one of the 
legal inferences to be drawn from the 
pleadings, which under r. 2 of O. VI must 
be confined to facts. In his order refusing 
to allow this amendment the learned Sub- 
ordinate Judge has in effect admitted that, 
even if it had been an amendment of a real 
“ pleading”, that is a statement of fact, he 
`” hadno power to refuse it under r. 16 of O. 
VI, and that he was bound to allow it under 
r. 17. He writes : “ Had the defendants ap- 
plied for this amendment before ‘the case 
of defendant No. 2 was adjudicated upon 
I would have had no hesitation to permit 
the defendants to take these pleas, but after 
‘adverse decision has been passed against 


defendant No. 2I do not permit such an 


amendment. I have ample power under O. 

VI, r. 16, Civil Procedure to strike out 

puch a plea even if it was already made.” 
Butr, 16 says nothing. about a plea being 
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taken at any particular stage of the case, or 
before or after the decision of any other 
plea ; it speaksonly of pleas that are irrel- 
evant or scandalous or may tend to prevent 
a fair trial of the case. This plea was 
certainly neither irrelevant nor scandalous, 
and that it was not of the last of these three 
classes but that, on the contrary, its rejec- 
tion might tend to prevent a fair trial of 
the case is admitted over again in the fol- 
lowing words, which follow those just quot- 
ed, “ Even taking into account the grave 
hardships that my refusal may cause to the 
defendants I cannot permit parties to 
play a game of Hide andSeek”. Thatis to 
say, not only that the refusal might tend to 
prevent a fair trial, but also that the amend- 
ment was necessary for the purpose of 
determining the real question in controversy 
between the parties, the right to posses- 
sion of the land ; the Court was, therefore, 
bound to allow it under r. 17. 

In this c2se practically all the facts on 
which the defendents now seek to rely as a 
basis for the legal inference that they were 
co-tenants with Hiria were stated in the 
very first written statement filed by Gaura 
before Jairam was ever made a party, and 
they were stated again with greater detail 
in the first written statement .filed- by the 
two defendants jointly. As has heen shown 
the Court has no power to refuse to allow 
an amendment of a pleading, even using 
that word in its proper meaning of pleasof 
fact, for any reason except those mentioned 
in r. 16 of O. VI, which do not include a 
contradiction between the new pleading 
and the old. Anyhow whyshould a party 
be prevented from taking a new plea of 
fact inconsistent with facts already pleaded? 
He does it at his own risk. If the pleas are 
contradictory they work out their own re- 
tribution by disproving each other to the 
extent of that contradiction and of the 
party's knowledge of them. 

In this view of the matter the order of 
the lower Appellate Court that neither de- 
fendant can resist the claim to the occu- 
pancy holding is also wrong. The admis- 
sion to that effect might be considered to 
be an admission of unstated facts which 
would defeat that claim, though it is ob- 
viously no such thing: But if it is the 
defendants can now deny those facts and 


| can prove that denial. If they did actually 


admit them to be true in the first place, 
that will make their disproof of them se 
much the more difficult, 
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Gaura alone has appealed but Jairam is 
a respondent supporting the appeal, and the 
order of the lower Appellate Court can be 
altered, under r. 38 of O. XLI, in respect 
of the case against him also. The decision 
that the malguzar can eject Jairam because 
there are nearer heirs than Jairamin exist- 


ence will be seen to be impossible if it is 


considered what the decision would have 
been if a nearer heir than Jairam, but not 
the nearest, had taken possession and 
Jairam had sued to eject him; the malguzar 


is merely the last reversioner and comes- 


after Jairam. 


The idea that the malguzar holds some 
position other than that of the very last 
reversioner, which runs all through the 
decision, is exemplified in an oral statement 
by the plaintiff's Pleader in which, with 
reference to the heirs, nearer than Jairam, 
he said: “The right of these nearer heirs 
is barred by the adverse possession of the 
defendants and the plaintiff'as a landlord 
can eject the defendants”, Ifthe right of 
the nearer heirs was extinguished, so 
and even more so was that of the more 
distant reversioner. Also if the parties are 
to be held down to anything of that sort 
they or their Pleaders may say, the suit 
ought to have been dismissed on that plea; 
it is a statement of fact that the possession 
of the defendants had been of such a 
character and such duration that the right 
of even the true owners had been exting- 
uished, 


The whole of that part of the order of the 
lower Appellate Court which restricts the 


scope ofthe fresh trial of the suit must, ` 


therefore, be set aside. The first Court will 
take such fresh pleadings of facts from the 
parties as may seem necessary ; there can 
be few if any not already taken. On those 
pleadings it must frame issues first in res- 
pect of any fact alleged by one party and 
denied by the other, and then in respect of 
all the possible legal effects of the facts ad- 
mitted or found proved on the right of 
either Gaura or Jairam or both to remain 
in possession of the absolute occupancy 
holding or of the occupancy holding or of 
both. All the costsin both Appellate Courts 
with the exception of the Court-fees on the 
two petitions of appeal, will bs paid by the 
respondent Shriram Bhoyer.} ~ 

Another matter to be mentioned inregard 
to the judgment of the lower Appellate 
Qourtis that the learned Judge considered 
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that the defendants were to blame for the 
necessity for the appeal, in which I cannot 
agree with him, and proceeded, therefore, 
to “order no refund of the Court-fees paid 
in appeal, and direct that the whole costs 
of the appeal be borne by the appellants.” 
Reference to s. 13 of the Court Fees Act will 
show that this order is not only wrong but 
of no effect. Ifthe defendants, who were: 
the appellants in that Court, apply to the 
District Judge for “a certificate authorising 
them to receive back from the Collector the 
full amount of fee paid on the memorandum 
of appeal” he is bound to grant it. A 
certificate for therefund of the Court-fees 
in this Court will issue to the appellant. 


Z. K. Order accordingly. 


MADRAS HIGH COURT. 
Civin APPRAL 64 or 1920. 
March 18, 1925. 
Present:—Justice Sir Charles Gordon 
Spencer, Kr, and Mr. Justice Kumaraswami 


Sastri, 
Ry. V. AYISWARYANANDAJI SAHEB 
(DIED) AND OTHERS— PLAINTIFFS 
Nos. 1 To 6, Derenpants Nos. 3 AND 4, LEGAL 
REPRESENTATIVES OF PLAINTIFFS Nos. l anp2 
AND OF DEFENDANT No. 3—APPELLANTS 

versus 

Ry. SIWAJI RAJA SAHEB AND oTHERS— 

Derenpants Nos. 1, 2 AND 6 to 21— i 
RESPONDENTS. 

Hindu Law—Religious endowment—Succession to 
trusteeship ~Usage—Management by single individual 
—Confiscation by State and re-grant, effect of, on rule 
of succession—lWidow—Acquired property, whether 
stridhanam or accretion to estate—Inheritance—Illegi- 
timate son of sudra, right of, to inherit to father's 
collaterals, . z : 

The Rajahs of Tanjore had time after time endow- 
ed and founded certain devasthanams and other 
charities, These had continued in the possession and 
management of the Rajah for thé time being -and till 
the death of the last ruler, the office wag always held 
by a single individual. After the death of the last 
ruler in 1855; when the Raj itself was seized by the 
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East India Company- as an act of State, the Pagodas 
and the devasthanams were also taken possession of 
and managed by the Government.. In 1863, K, the 
. senior widow of the late Rajah, applied for and got 
possession ofthe devasthanams and other trust pro- 
perties as the head of the family, but the course of 
succession was not indicated in the Government's 
order of restoration. On her death, the trust estate 
was managed by the widow who in turn became the 
senior Runt and so on until the last of the Ranis 
died in 1912. Disputes then arose between the 
illegitimate sons of. the late Rajah and the sons of an 
adopted son asto succession both as to the private 
-estate of the Rajah and as to the management of the 
trust. The private estate was directed to be parti- 
tioned, On the question of the rule of succession to 
the trust estate : A 
Held, that since the founders of the institutions 
intended that their successors who occupied the Raj 
should continue to have the sole management of the 
temples and pagodas and the endowments attached to 
them and since the Goyernment by restoring the pro- 
ertiesto the Rani as “head of the family for the time 
eing” indicated their intention that they should con- 
tinue to be managed by a sole trustee, the trusteeship 
< was not-liable to be divided ‘and the elder grandson 
was solely entitled to the trusteeship of the devas- 
thanams and the charities. [p. 932, col. 1.] 
A Hindu widow has an absolute right of disposal 
over the income of the property which she inherits 
: from her husband. She can either spend the samo or 
accumulate it for her own benefit. In cases where 
she purchases properties or invests her savings and 
indicates by her conduct an intention that the pro- 
perties purchased out of her savings should form part 


of her husbdnd’s estate, such savings should follow- 


the same rules:as regards devolution to her husband's 
: estate,-and should be treated as accretions to the 
estate. Where she does not doso, she has absolute 
powers of disposal over such property and can sell or 
give the same to anybody she pleases without any 
right of the reversioners to question her alienations. 
Where the question is one of intention to be deduced 
or inferred from her conduct, the presumption is that 
she intends to keep the property for her own absolute 
benefit and to have absolute powers of disposal over 
it. Where, however, a widow is not in possession of 
her husband's estate, there is no presumption that any 
of the properties which she gets are to he treated as 
accretions to'her husband's estate. On her death such 
properties would follow the same course of succession 
LT stridhanam properties. [p. 938, col. 2; p. 939, 
col. 1. : 
Under the Hindu Law an illegitimate son of a sudra 
“is not an heir to his putative- father’s collateral rela- 
tions and can have no right to succeed to the stri- 
dhanam of his father’s widows who were married in 
an approved form. [p. 933, col. 1.] 


Per Kumeraswami Sastri, J—In cases of succession 
to religious institutions, the main question to be con- 
. sidered. is what is the usage of the institutions; and 
where from the date of the foundation of the charities 
up tothe date of the suit, the trust was managed by 
a single individual who was the head of the family 
not in possession of any partible property, the office 
must be treated as impartible and not liable to be 
held by more tham one person at a time. [p. 935, col. 2.] 
In cases of confiscation and re-grant of property 
which is impartible, the law is that in the absence of 
anything in the re-grant, the property which isre- 
(may is subject to the old incident of impartibility, 
ibid. - 


59 


AVISWARYANANDAJI SAHEB V. SIWAJI RAJA SAHEB. 


929 


There is no distinction as to the nature of the estate 
taken between property inherited by a woman from:a 
male and property inherited from a female. In both 
the cases she takes not an absolute estate but only a 
qualified one. [p. 939, col. 2,] 

Per Spencer, J.—It is a question of fact in each casé 
whether a widow has dealt with the income of her 
husband's property in sucha manneras to make it 
an accretion to the corpus. [p. 932, col. 2.] 

[Case-law considered on all points.] 


Appeal against: adecree of: the Court 
of the Subordinate. Judge, Tanjore, in 
Original Suit No. 43 of 1918. 

The. Advocate-General, Messrs. Gopala 
Desikan and A. Krishnaswami- Iyev;:for the 
Appellants, 

Messrs. T. R. Ramachandra Iyer, T: R. 
Krishnaswami Iyer, A. V. Viswanatha 
Sastri and C. S. Venkatachariar, for the 
Respondents. 

This appeal and “the memorandum of 
objections filed by the 2nd ew comi- 
ing on for hearing on- fhe 22nd,. 28rd and 
24th October 1924; and häving stood..over 
for consideration till thè 17th of November 
1924 the Court delivered -: the following 

JUDGMENT. 

Spencer, J.—Sivaji,; the. last Rajah of 
Tanjore, died in 1855, After his death the 
East Indian Company. took possession . not 
only of the Raj of Tanjore.and the, private 
properties of the Jate Raja, but also certain 
pagodas and devasthanams which had been 
in his possession: and management up to the 
date of his death.. It was held..by . the 
Privy Council that the East. India Com- 
pany’s usurpation of this: property amount- 
ed to an act of State of which the ordinary 
Civil Courts' could not take cognizance. 
Subsequently the senior Rani Kamakshi 
Bai Saheba petitioned :Government. for a 
restoration of the estate and also. of the de- 
vasthanams. The estate was restored by 
proceedings of the Madras. Government, 
dated 2ist August 1862, which we have 
dealt with in another place. The order re- 
storing the devasthanams was dated the 19th 
March 1863. 

In her memorial, dated the 24th December 
1862, Kamakshi Bai Saheba -prayed : that 
the pagodas and chritableinstitutions which 


. had been founded from time to time by 


members of her family. mèght be made 
over to her as the head of the family for 
the time being. She. mentioned in her 
memorial that Mr. Phillips, the Commis- 
sioner of Tanjore, had in 1858 recommend- 
ed the Government to make over these 
endowments to Sakharam Saheb, husband ° 
of the Princess, and that the Government 


930 . 
" refused to accept that recommendation. The 
Government Agent, in forwarding Kamak- 
shi Bai’s memorial, recommended her prayer 
to be granted on the ground that it was 
highly desirable that all connection with 
‘these religious institutions on the part of 
Government should cease. The Governor 
in Council concurred with the Agent's re- 
commendation and ordered the pagodas to 
be made over to the Rani. In doing so, 
the Government did not indicate the course 
of succession to be followed in the manage- 
ment of these endowments after Kamakshi 
Bai's death. Accordingly she managed the 
institution till 1392, when she died. 

Upon her, death Government again took 
possession of the devasthanams and put 
them under the management of the Temple 
Cominittee of Tanjore. The next senior 
Rani Umamba Bai brought a suit (O. S. 
No. 3 of 1894) for the recovery of these dev- 
asthanams and their endowments, basing 
her title on the fact that she was the senior 
Raniand head of the family. She implead- 


ed the Secretary of State for India, the, 


‘members of the Tanjore and Kombakonam 
Devasthanam Committees and the other 
Ranis as defendants in her suit. Ina care- 
‘ful judgment, in which he set out the his- 
tory of these institutions. Mr. Venkobe- 
chariar, then Subordinate Judge of Tanjore 
‘came to the conclusion that the Govern- 
‘ment had no right.to resume, or in any way 
“interfere with, the management of the 
temples after granting them in favour of 
Kamakshi Bai, that they devolved as im- 
partible property and that by the State 
grant restoring them Kamakshi Bai acquir- 
.ed heritable. interest in the properties. He 
decreed the suit in plaintifi’s favour, 
‘There was an appeal to the High Court, 
which was heard by Shephard and Davies, 
:JJ. Those learned Judges dismissed the 
appeal holding.that the estate taken by 


.. -ithe senior., Rani was in the nature of self- 
..acquired property in her hands in the sense 


that her: rights were derivative from Gov- 
“ernment and had no relation to inheritance 
on the death of the Rajah. They inferred 
from the fact that the plaintiff was chosen 
as the persomto whom the trust should be 
made over in her capacity of widow of the 
‘late Rajah, that the intention of the Govern- 
ment was to grant her a widow's estate, that 
is, to put her in the position which she 
would have enjoyed had there been no con- 


fiscation on the death of her husband the’ 


Rajab, 
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After the death of Umamba Bai the dev- 
asthanam estate was managed by each of the ` 
widows who in turn became senior widow - 
until the last widow Jijamba Bai died in > 
1912. Disputes then arose between the’ 
children of the Rajah’s sword wives, who are.’ 
known as Mangala Vilas people, and the 
sons of the adopted son, who are defendants 
Nes. 1 and 2. The former brought O. 5. 
No. 43 of 1913 in which they claimed the 
right to be declared entitled to the pos- 
session and management.of the devastia- 
nams and theirendowmentsand also to share 
in the immoveable and moveable properties 
purchased by the widows of the late Rajah 
which became accumulations and accretions 
to the’private estate of the Rajah to which 
they claimed to succeed either as his ‘heirs 
or as heirs to the widows who acquired these 
properties as stridhanam. 

The learned Subordinate J udge, in- dis- 
posing ‘of these and other properties of the 
Rajah, held that the acquisitions of the vari- 
gus Ranis having been-purchased in their 
Own names, became their separate estates; . 
and as regards the dezasihanam properties, 
he held that the -Government, grant was to 
Kamakshi Bai by name as a single indivi- 


-dual or sole trustee and that the endow- 


ments were, therefore, not capable of being: ` 
made the subject of partition, but would’ 
pass to the head of the family for the time 
being, that individual at the time of suit 


being the 1st defendant, and he accordingly 


dismissed the suit. f 

In appeal, Mr, Alladi Krishnaswami Ayyar 
argued thatthe trusteeships of the deras- 
thanams should follow the same line.of 
inheritance as the private estate of the- 
Rajah and that the Mangala Vilas people 
having been held entitled to share in the 
private estate, should also be given a share 
in the management of the temples, the Gov- 
ernment having by their grant destroyed 
the incident of impartibility which once 
attached to the estate. In support of his 
arguments he relied on Raja Venkata Hao 
v. Court of Wards (1), Ramanathan Chetty 
v. Murugappa Chetty (2) the principles upon 
which this case was decided having been 
approved by the Privy Council in Rama- 
nathan Chetty v. Murugappa Chetty (3) on 

(1) 2 M. 128; 3 Suth. P. C. J. 725; 6 C. L. R. 158; 4 
Ind. Jur. 133; 3 Shome L. R. 175; 71. A. 38; 4 Sar. P, 
C. J. 81; 1 Ind. Dec. (x. s.) 361 (P. C.). 

(2) 27 M. 199, 13 M. L. J. 341. 

(3) 29 M. 283; 10 O, W. N. 825; 8 Bom. L. R. 498; 16 
M. Le d. 268; 40.1.4, 189; 3 A, did 707; IML, Ty 
827; 331, A. 189 (P. Q), 
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Sethuramaswamy Iyer v, Meruswami Iyer (4) 
from whieh there was an appeal to the Privy 
Council in Sethuramaswamiar v. Meru- 
swamiar (5) which reversed the decision of 
‘this Court, on Meenakshi Achi v. Soma- 


sundaram Pillai (6) and Tkandavaroya- 


Pillai v. Shunmugam Pillai (7). 

For the respondent our attention was 
called to the fact that in the written state- 
ment of the 3rd defendant, who was one of 
the Mangala Vilas people, it wasasserted that 
these properties were impartible and should 
descend to the senior member of the senior 
line according to the eustom obtaining in 

“the family of the late Rajah. In the Saptur 
‘case Ramasami Kamaya Naik v. Sundara- 
tingasami Kamaya Naik (8) it was made 
clear that the son of a legally married wife 
is a preferable heir to impartihle property 
over the son of a sword wife or concubine. 
The decisions in Trimbak v. Lakshman (9) 
where it was observed that religious offices 
were naturally indivisible, and in Sri 
Raman Lalji Maharaj v. Sri Gopal Lalji 


Maharaj (10) where it was observed that if 


there are no emoluments attached to an 
office of trustee, there was no reason to parti- 
tion the property amongst junior members, 
were also cited. Ramanathan Chetty v. 
Murugippa Chetty (2) where Bhashyam 
Ayyangar, J., observed that the usage and 
custom in respect of religious trusteeships 
which were hereditary in a family, was 
generally that the office could be divided 
by getting the duties discharged in rotation 
by each member of the family and that the 
exceptions to that rule would only be a few 
casesin which the hereditary office may be 
descendible only to a single heir, was a 
case of family partition among Chetties of 
Sivaganga. It was not alleged in that case 
that thére had been any trace of imparti- 
bility existing in the family prior to parti- 
tion. In appealin Ramanathan Chetti v, 
-Murugappu Chetii (3) the Judicial Com- 
mittee confirmed the decree of this High 
Court which provided for each member of 


(4) 4 Ind. Cas. 76; 31 M, 470456 M. L. T. 319; 20 M. 
J, 108. 


(5) 43 Ind. Cas. 803; 41 AL 296; 7 L. W. 22; 4 P. I, 
W. 91:34 M. L.J. 130; 16 A. L. d. 413; 270. L.J. 
231; 2920, W. N. 457; 20 Bom. L. R. 514; 451. A.l 


P. O,). : 
( (6) 59 Ind. Cas. 461; 44 M, 205; 12 L. W. 232; (1920) 
M. W. N. 507; 39 M.L. J. 403. 
(7) 2 Ind. Gas. 341; 32 M. 167; 19 M. L. J. 59. 
(8) 17 M. 422; 6 Ind. Dec. (x. s.) 293. 
9) 20 B. 495; 10 Ind. Dec. (n. 8.) 894. 
a) 19 A. 428; A. W. N. (1897) 103; 9 Ind, Dee. (x, 8.) 
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the family taking one turn of management 
in succession, the grounds of their Lord- 
ship’s decision being that there was an 
unbroken usage evidencing a family arrang- 
ment in this particular family and that that 
arrangement Should hold good until altered 
bythe Court or superseded by a new scheme. 
In Meenakshi Achi v. Somasundaram Pillai 
(6) the Chief Justice and Seshagiri Ayyar, 
J, observed that the course of decisions in 
this Presidency, which had the approval of 
the Judicial Committee, was opposed to the 
proposition that the office of a trustee in a 


_ public institution was indivisible and re. ° 


gulated by the same rules as the succes- 
sion to impartible estates, The suit related 
to certain kattalais attached to d temple in 
the Tanjore District, and the learned Judges 
held thataclaim by the seniormost male 
member to manage alone among the heirs 
should be proved as aspecial custom. From ` 
the history of the case it appears that . 
these kattalais were managed for some . 
years by the Board of Revenue and that 
they restored the management and the 
enjoyment ofthe lands to twomembers of 
the family representing the senior and the 
junior branches. In such a case, the usage 
of the institution was obviously opposed to 
the principle of management by a sole 
trustee. In Mayne’s Hindu Law, para. 433, 
it is stated that the. devolution of the 
trust upon the death or default of each 
trustee depends upon the terms upon which 
it was created, or the usage of each par- 
ticular institution wher8no express trust 
deed exists. 

In 1863, when Government restored the 
management of these temples to Kamakshi 
Bai, it was thought that it was the universal 
custom of the country that the eldest male 
heir of a deceased trustee should succeed 
as trustee to the person from whom he in- 
herited : see Purappavanalingam Chetti y. 
Nullasivan Chetti (11). And in the Sivaganga 
case NMuttu Vaduganadha Tevar v. Dora 
Singha Tevar (12) the Privy Councilrecogniz- 
ed the principle that in re-granting an im- 
partible zemindari and issuing a sanad, the 
Government could retain the quality of 
impartibility in respect ofany of the pro- 
perty thereby restored. Ffom the history of 
these institutions described in Mr. Venkoba- 
chariar's judgment in O. 8. No. 3 of 1894, 


(11) 1 M. H. C. R. 415. 
(12) 3 M. 280; 8I. A. 99; 4 Sar, 


i Sar, P. O, J, 239 5 Tied, 
Jur, 438; 1 Ind, Dec, (N, s.) 787 (P, Œ). fi h 
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Ex. A-197, it appears that the Rajah of 
Tanjore founded several religious institu- 
tions: and acquired: lands and gave them as 
endowments -to temples, that the pagodas 
were managed by Serfoji as hereditary 
trustee and that on: his death his son Sivaji 
succeeded to-all the rights and privileges 
of his father including the management of 
the. pagodas. I am of opinion, therefore, that 
the founders of these institutions intended 
thattheir successors who occupied the [taj 
should continue to have the sole manage- 
ment of the temples and pagodas and the 
‘endowments attached to them. It follows, 
theérefore, that ‘to: divide these properties 
among the many claimants to the estate of 
the late Sivaji would be a policy inconsistent 
“with ' thé intentions of the founder of the in- 
stitution. when he endowed the temples with 
lands.- Tam further of opinion that when 
Government ‘restored these properties to 
Kamakshi.Bai‘as “head of the family for the 
- ‘time being,” they. indicated their intention 
that they should-continue to be managed 
by a sole trustee: lf it were necessary for 
the Ist-defendant to prove that sole trustee- 
ship- is. an incident of this hereditary 
trust, I should be prepared to find it proved. 

Iri this view, the Subordinate Judge was 
right in recognizing the Ist defendant as 
being the lawful trustee who should manage 
these’ properties for his. lifetime in his 
capacity of head of the family, and I con- 
sider that the appeal should-be dismissed 
so-far as thése properties are concerned. 

Next as regards the purchases of im- 
moveable and-moveable properties made by 
the widows out of their savings, and as 
regards their jewels, it must be remembered 
that the Ranis were only receiving a small 
income from the Mokhasa estate and 
pensions of Rs, 800° a month sanctioned by 

Government, and that from 1867 till the date 
of: suit a- Receiver was in charge of the 
estate. Thus the present is not an instance 
of & widow in possession of her husband’s 
estatemaking acquisitions out of income, in 
which case the Privy Council declared in 
Nabakishore Mandal v. Upendrakishore 
Mandal (18) that: the acquisitions would be- 
“come aceretions.to the husband's estate 


unless. it were shown that she dealt with it - 


in such a manner that it would remain her 


(13) 65 Ind. Cas. 305; 42 M. L. J. 253; 20 A. L. J. 22; 

$2% M. W. N. 95; 26.0. W. N. 322; 35 C. L. J. 116; 
“$4 Bom. L. R.. 346; 15 L. W. 417; 30 M. L. T. 234; 3 
P, L. T. 311; A. I R. 1922 (P, ©.) 39 (P, 0.) 
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own [vide also Bhagbutti Devi v. Bholanath 
Thakoor (14).] i 

Whether the after-purchases form accre- 
tions to the corpus of a deceased husband's 
estate or stridhanam of the widow depends 
“upon her intention, which has to be gather- 
ed in every case from her manner of deal- 
ing with the property [vide Isri Dutt Koer 
v. Hansbutti Koerain (15)] where the 
authorities are reviewed, and later cases 1n 
Akkanna v. Venkayya (16) and Subrama- 
nian Chetti v. Arunachelam Cheiti (17) and 
Sheolochun Singh v. Sahib Singh (18). 

In every case it is a.question of fact 
whether a widow has dealt with the in- 
come of her husband's property in such a 
manner as to make it an accretion to the 
corpus [vide Rajah of Ramnad:v. Sundara 
Pandiyasami Tevar (19).] h 

As for presumptions, when it is shown 
that the corpus of the estate has been all 
along in the possession of a Receiver or of 
the Court of Wards as was: the case in 
Saodamini Dasi v. Administrator-General 
of Bengal (20) and in Zemindar of Bha- 
drachalam and Palavancha v. Venkatadri 
there is no 
room for presuming that tha widow 
intended to make the investments of the 
funds received by her part of her husband’s 
estate, when she did not get her husband's 
estate into her possession. 

As for item No.3 in Sch. D-1 which is 
an acquisition of Anusamba Bai Saheba 
who died in 1895, she wrote a letter A-186 
to the Collector announcing her intention 
to create a trust in favour of the adopted 
son’s son and received a reply A-187 ac- 
knowledging her letter. _ 

As regarcs jewels of Jijamba Bai, it is 
stated ‘in the written statements of defend- 
ants Nos. 1 and 2 that they were pur- 


` (14) 2L A. 256;1 O. 104; 24W. R. 16873 Sar. P. 
G.J. 52; 3 Suth. P. O. J. 186; 1 Ind. Dee. (N.s.) 65 


{P. 0.). 

: (15) 10 O. 324; 101. A. 150, 13 C. L. R. 418; 7 Ind. 

Jur. 557; 4 Sar. P.C. J. 459; 5 Ind. Deo, (x. 8.) 217 
CO). 

(16) 25 M. 351; 12 M. L.J. 5. 

(17) 28.M. 1. 

(18) 141. A. 63; 14 C. 337; 11 Ind. Jur, 231; 5 Sar. P, 
C. J. 1; 7 Ind. Dec. (N. s.) 257 (P. CO). 

(19) 49 Ind. Cas. 704; 42 M. 581; 17 A. L. J. 153; 36 
M.L J. 164; 23 O. W. N. 549; 29 C. L J. 551; 25M. L. 
T. 400; 21 Bom. L. R. 885; (1919) M. W. N. 511; 10 L. 
W. 322P. C.). 

(20) 20 C. 433; 20I. A. 12; 6 Sar. P. O.J 272; 11 
Ind. Jur. 223; 10 Ind. Dee. (N. s.) 293 (P. C.). 

(21) 70 Ind. Cas. 689; 46 M. 190; (1922) M. W. N. 532; 
16 L. W. 369; 43 M. L. J, 486; A. L R. 1922 Mad, 457; 


_ 31M. L T, 221, 
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chased out of the savings from her own 
income, and there being no evidence contra, 
the Subordinate Judge was right in treating 
them as her absolute property. 

Lastly, assuming that these properties 
were the self-acquisitions of the widows, 
the appellants claim to be sapindas and to 
have a right to succeed to the stridhanam 
of widows who were married in an approv- 
èd form, on the ground ‘that it goes on 
their deaths without issue tothe heirs of 
their husband. 

In Subramania Iyer -v, -Rathnavelu 
Chetty (22) it washeld by a Full Bench that 
the illegitimate son of a sudra ranked as 
‘a sapinda of his putative: father, and that 
the latter was entitled to succeed to his pro- 
perty if he died without issue. 

But the Full Bench recognized the fact 
that an ‘illegitimate son had never been re- 
garded by any of the Courts in India as an 
heir to his putative father’s collateral rela- 
tions, and that the authorities against such 
a proposition were very strong (see page 
72)*, Iam not satisfied that there are suffi- 
cient grounds to re-consider that statement 
of the law asit now stands.. The reason 
for giving an illegitimate son a half share 
of what a legitimate son of a sudra gets is 
morally justifiable on the ground that he 
has a legal right to be maintained hy his 
putative father, but there is no legal obliga- 
tion to maintain illegitimate children of 
collaterals, 

The result is that the appeal of the Man- 
gala Vilas parties in this suit is dismissed. 

The costs of appellants and respondents 
Nos. land 2, so far as the appeal relates 
to the devasthanam estate, will be payable 
out .of the income of the- devasthanam 
estate, as it was necessary to have the ques- 
tion of devolution of the trust finally settled; 
but -the appeal, so far as accretions and 
accumulations are concerned is dismissed 
with costs of respondents Nos. 1 and 2. 

The memorandum of objections is also 
dismissed with costs of respondent No. 1, 

Kumaraswami Sastri, 
appeal relates to-the devasthanam known 
as the Fort or Palace devasthanam and 
the endowments founded by the Rajahs of 
Tanjore and to the share of the plaintiffs 
in the immoveable properties described in 
the plaint which were purchased and enjoy- 
ed by the widows of Sivaji Maharaja who 
was the last Rajah of Tanjore. Claim is 


(22) 42 Ind. Cas, 556; 41 M. 44; 22 M. L. J. 94; 6 LL 


W. 149; 33 M. L. J. 224: (1917) M. W. N. 688. 
*Page of 41 M.—[Ed] 
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also made to the jewels and moveables leté ` 
by the Ranis. 4 
The plaintiffs and the'3rd and 4th defend+`: 
ants represent the illegitimate bratich and" 
the Ist and 2nd defendants are the grand-:'. 
sons of the late Sivaji- Maharaja, the last + 
ruler of Tanjore, being: the sons of - Sérfoji* 
who was. adopted by Kamakshi Bai Saheba: 
The other defendants are alienees from one 4 
or other of the Ranis. na Beata h 
The plaintiffs: sued for the trustéeship ' 
and possession of the devasthanam: 'proper-` 
ties and forthe recovery .of possession of ~» 
the stridhanam properties leftbyithe widows - 
on the ground that they and the 3rd and -~ 
4th defendants. are the sans of the: sword’ 
wives of the late Rajah.and for a: declata- - 
tion that the Ist.and 2nd defendants have. 
no vightsas the adoption of their-father is 
invalid, that the aliewations by. the: widows 
in favour of the other defendants are in- 
valid beyond the lifetime of the widows 
and that the plaintiffs as heirs are entitled 
to succeed, The contesting ‘defendants 
denied that the plaintiffs and the..3rd and 
4th defendants have any right asthesons 
of sword wives to the ‘devasthanam and 
other properties and stated that the aliena- 
tions by the widows could not be question- 
ed or set aside by the plainfiffs. The Sub- 
ordinate Judge dismissed the-plaintifis 
suit. As regards the. devasthanam proper- 
ties he held that the grant by the Gov- 
ernment was ‘to a single individual or sole 
trustee and there can be no ¢laim for 
participation. It would, therefore, pass to 
the head of the family for the time being 
and that the lst defendant as the senior 
representative was entitled to be the*éole 
trustee. As regards the other propérties 
he held that the properties ‘claimed were 


mM ob 


_ the stridhanam properties of the Ranis and 


t accretions to: the Raj and that-the 
plaintiffs and the 3rd.and 4th defendants 
were not the heirs ‘to the ‘stridhanam pro- 
perties. He dismissed the plaintiffs’. suit 
and hence the appeal. 


The 2nd defendant filed a memorandum 
of objections against thaj-portion of the 
decree which declared that the lst defend- 
ant was entitled to be the sole trustee. 
His case is ‘that he is entitled along with 
the Ist defendant to be the trustee of the 

vasthanam properties. f 
ae have held a the appeals which relate 
to the private properties of Sivaji Maharaja 
that the plaintiffs and the 3rd and 4th de- 
fendants formed the illegitimate branch, 


034 


: hat the Tanjore Rajahs were Sudras by 


aber 


z-as. the Mangala Vilas branch 
- entitled to the shares which the illégitimate 


caste. and that the.illegitimate sons and 
their branch of the family who are known 
were only 


sons of a sudra would take in their father’s 


- +. properties. - We also held that the adoption 


of the father of the Ist and 2nd defendants 


` was valid and that the lst and 2nd defend- 
„ants as-the adopted sons of the late Rajah 


wereentitled toinherit-his properties and we 
ordered a partition of the private properties 


. . between -the legitimate and the illegitimate 
_ branches.. In disposing of this appeal it is 
| elear that the claim of the plaintiffs in the 


plaint must be viewed from the standpoint 


. of the above- findings, and they can only 
. get such rightsas the law confers on the 


illegitimate sons of-a gudra. 

. The questions which arise for determina- 
tion in thisappeal are— ` 

© (1): Whether under the terms of the grant 
by the Government the trusteeship of the 
devasthanam. properties vests in all the 
heirs of Sivaji Maharaja, the last Ruler of 
Tanjore, like ordinary partible property 


. and has to be managad by turns by each 


of such. branches or whether-it vestsin the 
senior male member of the eldest branch of 
the family, for the time being; : 

. (2)-whether the properties acquired by 
the ;widows of the late Sivaji Maharaja 
were.accretions to the estate and conse- 


‘quently divisible between such persons as 


would be entitled to a partition’ of the 
estate or whether they were the stridhanam 
properties of the widows who made the 
acquisitions and are descendible to the stri- 
dhana heirs; and 
,, (8) if the properties are stridkanam pro- 
perties, whether the plaintiffs and the 3rd 
and 4th defendants.would be entitled toa 
share, A 

As regards the trusteeship of the devas- 


, ,thanam and other trust properties, I am of 


` right. 


opinion that the Subordinate Judge is 
The devasthanam and other endow- 
ments were+taken charge of by the Govern- 
.ment along with the Raj and the private 


„estate ofthe labt Rajah on his death. We 


_ have, in our judgment, in the appeals from 


from the confiscation of the 


the main case traced the course of events 
Raj to the 
Kamakshi Bai 


death of his last Rani. 


.Saheba, the senior widow and Rani, got 


possession ofthe private properties of the 
-Rajah under the terms of the grant (Iix.A-46), 


_Matedthe 2ist August 1862, She petitioned 
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the Government for the restoration to her 
of the devasthanam and other trust pro- 
perties, and the Government by their order, 
dated the 19th of March 1863, put her in 
possession of such properties. From 1863 
to 1892 Kamakshi Bai Saheba was manag- 
ing the properties as the sole trustee, and 
althcugh a Receiver was appointed in 1865 
in the litigation between Kamakshi Bai 
Saheba and her co-widows, the Receiver 
did not take possession of the devasthanam 
properties and Kamakshi Bai Saheba was 
managing them es the: sole trustee. On 
the death of Kamakshi Bai Saheba the 
Government took possession of the trust 
properties and Umamba Bai Saheba who 
was then the senior Rani filed Original 


-Suit No, 3 of 1894 against the Secretary 


of State andthe members of the devas- 
thanam Committees of Tanjore and Kum- 
bakonam and the other survjving Ranis 
for a declaration of her right to succeed 
to ‘the office and for possession of the pro- 
perties. The Subordinate Judge in an ex- 
haustive judgment decreed in favour of 
the plaintiff and the judgment had been 
filed as Ex. A-197 in the suit. He. held 
that on a construction of the Govern- 
ment grant of 1863 the restoration of the 
management of the pagoda to Kamakshi 
Bai Saheba carried with it heritable right 
and that the right was transmissible to her 
heirs, the Government having no right to 
resume or interfere with the management of 
the temple after the death of Kamakshi 
Bai Saheba. He was also of opinion that 
succession to the management should be 
traced in the same way as succeesion to the- 
impartible Raj; that on the death of Kam- 
akshi Bai Saheba the right did not vest 
jointly in the surviving widows and that 
the plaintiff as the senior widow was entitl- 
ed to succeed. Against this judgment’ 
there was an appeal filed tothe High Court 
which is reported as Kaliana Sundaram 
Ayyar v. Umamba Bayi Saheba (23), The 
decision of the Subordinate Judge was con- 
firmed and it was held by Shephard and 
Davies, JJ., that the estate taken by Kamak- 
shi Bai Saheba under the grant wasin the 
nature of self-acquired property in the 
Rani's hands in the sense that her rights 
were derived from Government and had no 
relation back to inheritance on the death of 
the Rajah and that as she asked that the 


management should be put in her handsin’ ` 


on 20M. 421;7 M Ld. 324; 7Ind. Dee. (N.a) 


. (92 1. O., 1926) 
the capdcity as the head of the family for 
the time being, the inference was that the 
intention was to grant a widow's estate, that 
` is, to put Kamakshi Bai Saheba in the 
position which she would have enjoyed had 
there been no confiscation on the death of 
her husband the Rajah. This decision does 


` . not, however, conclude the question as to 


whether on the death of the last of the Ranis 
the trusteeship and management was to be 
in the senior member of the family or 
whether it was to be treated as a right 
‘which should be enjoyed by all the mem- 
“bers who were to divide the private pro- 
‘perties of the Rajah. So far as the terms of 
the grant go, the Government order put- 
‘ting Kamakshi Bai Saheba in management 
of the devasthanam properties differs in 
several respects from the grant of 1862 and 
‘the order of the 19th of March 1863 simply 
says that it is desirable that the connection 
‘of Government with the ‘pagodas should 
. cease and they will accordingly be made 
over to Her Highness Kamakshi Bai Saheba. 
In dealing with the question of manage- 
ment of the trust property, I think the first 
question to he considered is the usage as 
regards the management prior to the death 
of Sivaji Maharaja, the last Ruler of Tanjore. 
There can be little doubt, and it is not seri- 
ously contended before us by the appellants, 
that this temple and the charities which were 
‘founded by the successive Rajahs of Tanjore 
were in the possession and management of 
the Rajah for the time being and that till 
the death of Sivaji the office was always 
held by a single individual. 
was seized by the Government as an act of 
State, the pagodas and the devasthanam 
were also taken. possession of and managed 
by the Government; but they were not de- 
sirous of taking upon themselves the res- 
. ponsibility of managing the temple and the 
devasthanam properties. The Government 
at one time wanted that the devasthanams 
should bemadeover to Sakharam Saheb, 
the son-in-law of Sivaji Maharaja, as sole 
trustee. Sakharam Saheb had married the 
elder daughter of the late Maharaja, and on 
her death he married the younger daughter, 
As, however, there were disputes between 
Sikharam Saheb on the one side and Kamak- 
shi BaiSaheba on the other, this proposal 
was not given effect to. In 1369 there was an 
idea of-transferring the management to Avu 
Bai Saheba, the late Rajah’s mother but she 
was not willlng to assume management, 
After Kamakshi Bai Saheba got possession 
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claimed the restoration of the devasthanams 
and theendowments on the ground that they 


‘were vested in her husband and that she 


was the then head of the family, Her request 
was supported by the Government Agent 
and the outcome of it was the order of 1863 
transferring the management to her. From 
1863 till her death in 1892 she was the sole 
trustee and it wastill then nobody's con- 
tention that the office of trustee could par- 
take of the nature of private property and 
that each of the surviving Ranis was to 
have the management by turns and although 
the Receiver took possession of all the 
private properties, the trust properties were 
left in the possession and management of 
Kamakshi Bai Saheba. On her death the 
next senior Rani was, as the result of the 
suit which Ihave alregdy referred to, put in 
possession and management and on. the 
death of each senior Rani the junior succeed- 
ed. I am unable to find anything either 
in the Government order or in the surround- 
ing circumstances which changed the usage 
prevailing as regards these institutions, 
namely, the management by a single indivi- 
dual who was. the head of the family for 


‘the time being and which rendered it sub- 


ject to all the incidents of partible pro- 
perty. 

In cases of religious institutions the main 
question to be.considered is what was the 
usage of the institutions; and where from 
the date of the foundation of these charities 
up to the date of the present suit the trust 
was managed by a single individual who 
was the head of the family not in possession 
of any partible property, I think it would 
require very strong evidence to show that 
there is anything in the grant by the 
Government of 1862 which introduced a 
new course of devolution and would make 
it subject toall the incidents of a trustee- 
ship held by a member of a joint and 
undivided family. AsIsaid before, there 
is nothing in the grant of 1862 which either 
expressly or by .implication changed the 
usage of these institutions. They formed 
part of the Tanjore Raj andthe Rajah for 
the time being was the tru&tee. Asregards 
the private properties which were restored 
by the order of 1853 there are express words 
which make the grant subject to the ordin- 
ary Hindu Law applicable to partible pro- 
perties and the properties were to descend 
according to Hindu Law. There are no 
sych words inthe grantof the devasthanam 
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properties to Kamakshi Bai Saheba. The 
devasthanams having been part of the 
Tanjore Raj and the trusteeship having 
- devolved on the Rajah for the time being, 
the right of management: till the confisca- 
tion by the Hast’ India Company must be 
treated as impartible property and the 
office as one which was held only by a 
single individual. 

Tt was of course open to the Government 
‘to destroy that character and to grant the 
office on such terms as to succession as it 
thought fit. The confiscation having de- 
stroyed all antecedent rights there .can be 
no question of any vestedrights as to suc- 
cession to:the office. Iam unable to infer 
from’ the: mere fact.that Kamakshi Bai 
Saheba applied for possession of the de- 
vasthanam properties as senior widow and 
was put:in possession, the course of succes- 
sion to the office changed., Even ‘if there 
was no confiscation, the office vested in the 
senior member of the Rajah’s family. . In 
cases of confiscation and re-grant of pro- 
perty which-is impartible, the law is that 
in the ‘absence‘ofanything in ‘the re-grant, 
the property which is re-granted is subject 


to the old incident of impartibility, In, 


Baboo' Beer Pertab -Sahee v. Maharajah 
Rajender Pertab Sahee (24) the zemindari of 
Hunsapore which was an impartible Raj 
and which descended to the eldést male 
heir according to the rule of primogeniture 
was confiscated by the East India Company 
and was in the’ possession of ‘the Govern- 
ment for some years. It was then granted 
to ‘the younger member of the family of the 
deposed Rajah. “It was held that although 
‘the+zemindari was to be treated as the self- 
acquired property of the grantee, the grant 
being from the Ruling Power, in’ the 
absence of evidence of the intention of the 
' grantors to the contrary, carried the incid- 
ents of the family tenure as a “Raj. In 
Muttu Vaduganadha Tevar v. Dora Singha 
Tevar (12) the Sivaganga zemindari which 
was originally impartible was confiscated by 
‘the Government and re-granted and it was 
held by their Lordships of the Privy Council 
that the re-grant did not make the estate 
partible. A similar view was also taken by 
their Lordships in Ram Nundun Singh v. 
Janki Koer (25) where it was held that the 


confiscation and re-grant of an impartible 


(24) 12 M. L A. 1; 9 W. R. P. O. 15; 2 Suth. P.O. J. 
t14; 2 Sar. P. C. J. 348; 20 E. R. 241. 
(25) 29 0. 828; 291. A. 178; 7 O. W. N. 57; 4 Bom. L, 
R. 664; 8 Sav. P. O. J; 351 (P. Q.). 
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Raj to the various members of the family 
did not make the property re-granted parti- 
ble. The mere fact that there was a-re- 
grant would not, in my opinion, destroy the 
course of devolution followed till that date. 
Great reliance was’placed,by Mr..Krishna- 
swami Ayyar’ for the appellants on the 
decision reported as Ramanathan Chetty 
v. Murugappa Chetty, (2) which was affirmed 
by their Lordships of the. Privy Conncil in 
Ramanathan Chetty v. Murugappa Chetty (3). 
In that case the question was as to the valid- 
ity of an arrangement come to by the mem- 
bers ofan undivided family regarding the 
management by turns of a devasthanam 
which was hereditary. in the family. The 
question turned upon'the usage as regards 
the management, and BensonandBhashyam 
Ayyangar, JJ., in the course of. their judg- 
mant, observe: “Except in the few cases 
in which the hereditary office may be 
descendible. only to a single heir, the 
usage and custom generally is that along 
with other properties the office . also 
-is . divided in the sense .that the office is 
agreed tobe held and the. duties. thereof 
discharged in rotation by each member or 
branch of the family, the duration of their 
turns being in proportion to their shares 
in thefamily property.” Their -Lordships 
‘of the Privy Council rest their . decision 
on the usage-as regards the trusteeship. 
Lord ‘Macnaghten in delivering judgment 
of their Lordships observes as follows :— 
“In their Lordships’ opinion the case: is a 
very simple one. They thinkthe unbroken 
usage fora period of nineteen years is as 
against the appellant conclusive evidence of 
a family arrangement to which the Court 
is bound to give effect.” It is on this 
sole ground that they held that there was 
nothing improper in the arrangement. 
Therecan be little doubt thatthe Hindu 
text-writers treated a trusteeship or a right’ 
to the management of religious or charitable 
endowments as impartible property. In 
Mancharam v. Pranshankar (26) it was 
pointed out that the management of reli- 
gious endowments is indivisible ‘though 
modern custom has sanctioned a departure 
by allowing the parties entitled to officiate 
e by turns. This decision was followed. in 
Trimbak v. Lakshman (9). The inconveni 
ence of such a custom was also pointed out. 
Candy and Ranade, JJ., observed: “It is 
clear that if the present claim ofthe appel- 


Pe 6B, 298;6 Ind. Jur, 426; 3Ind. Dec, (N 8) 
YI. 
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lant were recognized, each of the sons of the 
parties—and they have many—might claim 
ashare, not only in the family share, but in 
the devasthan: share and office also, and 
this process might. go.on with each genera- 
tion, frittering away the income, and mak- 
ing the service wholly. ineffective. The 
lower Court appears to have assumed, with- 
out any such evidence as is suggested in 
Mohunt Rumun Dass v. Mohunt Ashbul Dass 
(27) that the office is partible with the 
income. The practice of many generations 
of the parties must be considered in settling 
the questions of impartibility, and that 
practice is in this case against . partition 
with the one single exception of what took 
place in 1838.” This case was cited with 
approval by their Lordships of the Privy 
Council in Sethuramaswamiar v. Meru- 
swamiar (5). ; 
Where impartibility and management by 
a single individual who was-the eldest 
mèmber of the. eldest branch of the family 
has been the rule from the foundation of 
-the trust till the date of the present suit, 
I find nothing either in Ramanathan 
Chetty v. Murugappa Chetty (2) or Rama- 
nathan Chetti v. Murugappa Chetti. (3) which 
compels us tohold that the office should 
be treated as partible property and that on 
partition of the other properties of the fami- 
ly, this office should be held by turns, I may 
also point out that, having regard to the 
mumérous descendants of the late Rajah 
who would, if the office is held to be par- 
tible, be entitled. to turns of. management 
and having regard also to the future growth 
of -the family, it would be against the in- 
terests of the trust to give the numerous 
parties turns of management and I am 
not. prepared to do so unless compelled 
either by the established usage of the in- 
stitution or the terms of the re-grant by the 
Government. I think the proper rule in 
such cases is to see whether there is any 
deed constituting the trust and regulating 
the course of devolution of the trust. If 
there is such a document, then the devolu- 
tion will, of course, be regulated by the 
terms of the document constituting the trust. 
If there is no such document, the Court has 
to see what was the usage of the institution 
and to give effect to such usage. Where 
there is no uniform course of conduct, the 
interests of the. institution should be the 
first consideration. If the management can, 


(27) 1 W. R. 160, 
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without detriment to the trust, be held by 
turns, it is open to the Court to decree 
management by turns. I have not been, 
referred to any texts which state that thé 
office of dharmakartha or trustee of a 
religious or charitable endowment is to be 
treated as joint property on partition and 
that turns have to be given to each member 
of the undivided family who gets a share in 
the partition irrespective of the interests of 
the charities. I do not find anything in the ` 
decision of their Lordships of the Privy 
Council in Ramanathan Chethi v. Marugappa 
Chetti (3) to warrant the rule that even ‘in 
the case of public charities and trusts the 
claims of the dividing co-parceners should 
override the interests of the institution and 
the observation of their Lordships in 
Sathuramaswamiar v. Meruswamiar (5) 
rather suggests that the rule laid down as to 
turns of management on partition applies 
only to private charities. 

I find it difficult to accept the argument 
of Mr. Venkatachariar for the 2nd defend- — 
ant that the management should be confin- 
ed to the lst and 2nd defendants by turns 
to the exclusion of the illegitimate sons. 
Either the office is impartible and descends 
on the eldest member of the senior line or 
it should be treated as partible and turns 
given to all those who are entitled to share 
in the family properties. There is no prin- 
ciple on which the office can be confined to 
the Istand 2nd defendants to the exclusion 
of the Mangala Vilas branch. | 

As regards the properties left by the _ 
last Rani in respect of which partition is 
claimed, Ido not think the plaintiffs are 
entitled to any share. I donot thinke that 
the properties acquired by the Ranis can 
be said to be accretions to their husbands’ 
esiate and to devolve upon the persons who 
would be entitled as reversioners to.their ` 
property. From the year 1866 up till the 
date of this suit there was a Receiver in 
charge of the estate and none of the widows 
were in possession or management, . 1 have, 
in my judgment, in the suit relating to the 
private properties of the late Rajah given 
my reasons for holding that the estate was 
not strictly a Hindu widow's estate but that 
the grant by the Government was on terms 
which were analogous to it. It was held in 
Jijoyiamba Bayi Saiba y. Kamakshi Bayt 
Saiba (28) that whatever right the widows 
would have enjoyed had they succeeded 
to the estate of the late of Rajah under 


(28) 3 M. H. O. R. 424, 
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“ Hindu Law were destroyed by the grant 
` of 1862 which was to be regarded as 
the root of title, Hach Rani got about 
Rs. 9,600 a year as pension from the Govern- 
ment. The widows had their own proper- 


’ ties and had also jewels and there is noth- 


ing to show that the properties now claimed 
‘were acquired with the income of the estate 
lett- by their husbands and not with the 
savings from their pensions or dealings 
with their own stridhanam properties. Be- 
‘fore the plaintiffs can claim the properties 
as accretions to the husbands’ estate, they 
must show that the properties were pur- 
chased outof the income of the estate or 
out of the savings therefrom. There is no 
evidence that the acquisitions by the Ranis 
were treated as part of their husbands’ 
estate or mixed up with it, but on the 
contrary we find thatéhe Ranis were anxious 
to dispose of the properties which they had 
acquired. It is difficult to see how there can 
be said to be any accretions to the estate left 
by their husbands. 

So far as this Presidency is concerned, the 
authorities are to the effect that there is no 
presumption that property acquired bya 
Hindu widow out of funds which were at 
her absolute disposal would form part of 
“her husband's estate. I have dealt with 
this question in Zamindar of Bhadrachalam 
& Palavencha v. Venkatadri Appa Rao 
(21). In Rajah of Ramnad v. Sundara 
‘Pandiyasami Tevar (19) their Lordships of 
the Privy Council observe: “Their Lord- 
ships think the answer tothisis that a 
widow may so deal with the income of her 
husband’s estate as to make it an accretion 
to.the corpus. It may be that the presump- 
tion is the other way. A case has been 
cited to their Lordships which seéms so to 
say. But at the outside it is a presumption 


‘and it isa question of fact to be determin- . 


ed, if there is any dispute, whether a 
widow has or has not so dealt with her pro- 
perty.” The case referred to seems. to be 
Akkanna v. Venkayya (16) which was re- 
ferred to in the course of the argument by 
Mr. De Gruyther. 
` _Itis argued by Mr. Krishnaswami Ayyar 
‘that the decision of the Privy Council in 
Nobakishore Mandal-v. Upendratishore 
Mandal (13) has settled the question which 
was left in doubt in Rajah of Ramnad 
v. Sundara Pandiyasami Tevar (19). There 
ig an observation of their Lordships at 
page 256 to the following effect: “Now 
*Pago of 42 M. L. J,- [E4]. 
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there can, their Lordships think, be no 
doubt that whatever stridhan she possessed 
was due to the accumulated savings from 
the income of the property which she receiv- 
ed from her husbana’s estate, and though 
it is true that when that property had been 
received it would be possible for her so to 
deal withit, thatit would remain her own, 
yet it must be traced and shown to have 
been so dealt with, and in this case there is 
no sufficient evidence of this having been 
done.” It is argued that the effect of this 
observation is that the onus is on the other 
side-to show that she did something which 
would indicate an intention of treating the 
accretions ‘as her own and not as part of 
her husband's estate. The previous deci- 
sions of the Privy Council are not referred 
to by their Lordships and I do not think - 
this case can be said to overrule all the 
previous decisions of their Lordships on 
the subject. 

I am of opinion’ that the decision in 
Saodamini Dasi v. Administrator-General 
of Bengal (20) is clear authority for the 
view that where a widowis notin possession 
of her husband's estate therecan be no 
question of any purchase made by her 
being an accretion to her husband's estate. 
Their Lordships of the Privy Council 
observe: “The appellant’s Counsel con- 
tended that the savings of a Hindu widow 
must be presumed to have been made for 
the benefit of her hushand’s estate, Without 
examining the precise result ofthe decisions, 
it is sufficient to say that in this case there 
is no room for any such presumption, for 
the corpus of the estate never came to the 
widow, but was taken by Shamcharan 
Mullick under the Will, and the income to 
which the widow succeeded was separated 
from it, and became and was dealt with as 
an entirely separate fund.” 

I think the result of the authorities may - 
be summed up as follows:—A Hindu widow 
has an absolute right of disposal over the 


_income of the property which she inherits 


from her husband. She can either spend 
the same or accumulate it for her ‘own 
benefit. In cases where she purchases - 
properties or invests her savings and in- 
dicatis by her conduct an intention that 
the properties purchased out of her savings 
should form part of her husband's estate, 
such savings should follow the same rules 
as regards devolution .to her husband's 
estate and should be treated as accretions 
to the estate. Where she does not do so, 


(92 I. O. 1926] 


she has ‘absolute powers of disposal over 
such property and can sell or give the 
same to anybody she pleases without any 
tight of the reversioners to question her 
alienations, Where the question is one of 
intention to be deduced or inferred 
from her conduct, the presumption is that 
she intends to keep the property for her 
own absolute benefit and to have absolute 
powers of disposal over it. Where, however, 
a widow is not in possession of her husband's 
estate, there is no presumption that any 
of the properties which she gets are to be 
treated as accretions to her husband’s 
estate nor can an intention be inferred that 

. she wants to treat them as part of her 
husband’s estate. On her death such proper- 
ties would follow the same course of succes- 
sion as her stridhanam properties. 

The claim in this appeal relates to the 
properties left by (1) Umamba Bai Saheba 
who died on the 4th of + July 1900 possess- 
ed of items Nos. Land 2in Sch, D-1 to the 
plaint, (2) Anusamba Bai Saheba, who died 
on the 30th September 1895 havingitem No. 
3 in Sch. D-land (3) Jijamba Bai Sahebathe 
last surviving widow, Itis alleged that the 
properties;in Sch. E to the plaint were 
left by Jijamba Bai Saheba. 

As regards item No. 3 in Sch. D-1 which 
isthe acquisition of Anusamba Bai Saheba, 
the evidence is that on her death Serfoji 
got possession of the property and after him 
his son, the Ist defendant, got possession. 
She also wrote to the Government Agent 
that she wanted to give the property to the 
adopted son and she made a settlement. 
The evidence, oral and documentary, shows 
that on her death in 1895 Serfoji got into 
possession in accordance with the settle- 
ment made by Anusamba Bai Saheba. The 
claim to item No. 3 by the present plaintifis 
is, therefore, clearly barred.by limitation, 
even assuming that the plaintiffs are her 
heirs. f ; 

As regards. the properties of Jijamba Bai 
Saheba, the last Rani, she has lefta Will 
disposing of her properties and it follows 
that the plaintiffs can have no claim, she, 
‘in my opinion, having had full disposing 
power Over the savings from her husband's 
estate, her pension, and her own stridhanam 
jewels. : 

As regards properties left by Umamba 
Bai Saheba; she died in 1900 and Jijamba 
Bai Saheba took possession of her proper- 
ties. She claimed to be the heir ‘of 
Umamba Bai Baheba and jt does pot appear 
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that she claimed anything more than a 
co-widow's right to succeed. It is now 
settled law that -there is no distinction as 


to the nature of the estate taken between . 


property inherited by a woman from a male 
and property inherited from a female. In 
both the: cases she takes not an absolute 
estate but only a qualified one. I need only 
refer to Venkataramakrishna Rau v, Bhu- 
janga Rau (29), Virasangappa Shetti v. 
Rudrappa Shetti (30), and to the decision 
oftheir Lordships ofthe Privy Council in 
Sheo Shankar Lal v. Debi Sahai (31) and 
Sheo Partab Bahadur Singh v. Allahabad 
Bank (32). This being so, it follows from 
‘the: decision of their Lordships of the Privy 


Council in Lajwanti v. Safe Chand (33) — 


that asuitwhich is filed within twelve years 
of Jijamba Bai Saheba’s death would not 
be barred. As Umamba Bai Saheba did 
not make any disposition of the properties, 


the question is who are the heirs to the- 


properties left by her at the time of her 


death which were in the possession of her’ 


co-widow Jijamba Bai Saheba, The plaint- 
tiffs belonging to the illegitimate branch 
and being the descendants of the last Rajah 
in existence, the question is whether under 
Hindu Law they can succeed to the estate 
of the Kamis, and this turns on the question 
whether in the case of svdvas the illegiti- 
mate sons have got any right to collateral 
succession. 

It is argued by Mr. Krishnaswami Ayyar 
that in the absence of son, daughter and 
daughter’s son the stridhanam property goes 
to the husband and his heirs, and that ifyou 
come to the point where there are no such 
heirs as above-named, you have to make no 
difference between the husband’s property 


and the stridhanam property of the wife _ 


and all her husband's heirs will be entitled 
to succeed. He, therefore, argues that even 
if the property left by Umamba Bai Saheba 
who died issueless was her stridhanum 


(29) 19M. 107; 6M. L. J.16; 6Ind. Dec. (N. s.) 
780. i 

(30) 19 M. 110; 6 M.L. J. 3; 6 Ind. Dec. (x. s.) 
782 


(31) 25 A. 468; 7 O. W. N. 834; 5 Bom. L. R. 828; | 


13M. L.J. 330; 301 A. 202; 8 Sar. P. C. J. 465 


ey: ’ 
(32) 25 A. 476;7 O. W.N. 840; 13M. L.J.-336; 5 


Bom. Li R, 883; 301. A. 209; 8 Sar. P. ©. J. 536 
+ 


. 0.) 

(33) 80 Ind. Cas. 788; 51 I. A. 171; 22 A. L. J. 304; 
A. 1. R. 1924 (P. C.) 121; 5 L. 192; (1924) M. W. N. 442; 
20 L. W. 10; 2 Pat. L. R. 245; 28 O. W. N. 960; 26 Bim, 
L. R.1117; 47M. L. J. 935; 6 P, L. T, 1; LRA, 
(P.O) 94 (P, O), 
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property, succession must be traced as if it 
was the property of her husband and as the 
illegitimate sons would succeed along with 
the legitimate sons to the properties of 
their father, they would also succeed to the 
- stridhanam ‘properties in the same propor- 
tion. Reference has been made to the 
decision of their Lordships of the Privy 
Council in Bai Kesserbat v. Hunsraj Mirarji 
(34), : where their Lordships refer to Mitak- 
shara, Mayukha and the texts of Brihas- 
pathi as regards succession to stridhanam 
properties and hold that in the case of 
approved forms of marriage the heirs 
enumerated by Brihaspathi who are blood 
relations of the husband would succeed 
to the woman’s property. Reference is 
also made to Marya Pillaiv. Sivabagya- 
thachi (35), where it was held that the 
stridhanam property ef a woman married 
-according to the approved form who has 
left no issue will devolve on her husband 
and.on failure of the husband the property 
will go to his sapindas in the order laid 
down in Mitakshara with reference to the 
succession to the property of a male and to 
Kanakammal v. Ananthamathi Ammal (36), 
where a similar rule has been laid down. 
Were the matter res integra, I am disposed 
to hold that in the case of sudras an 
illegitimate son is in the same position as 
a legitimate son except that he gets a lesser 
share. The fact that an illegitimate son 
gets a lesser share would not by itself 
create a bar to collateral succession any 
more than the fact thatan adopted son who 
exists along with a natural son born subse- 
quently and who gets a lesser share would 
be barred. But there is a long catena of 
cases beginning with Nissar Murtojah v. 
Kowar Dhunwunt Roy (87) which decide 
that an illegitimate son has no. right to 
collateral succession, I havein Subramania 
Iyer v, Rathnavelu Chetty (22) referred to 
all the authorities and dealt fully with the 
illegitimate son's rights and asregards the 
position of an illegitimate son to collateral 
succession. The right was negatived in 
ak cs v. Muttusami (38), Ranoji v. 


e 


* (34) 30 B. 431; 10 ©. W. N. 802; 4 C. L. J. 9; 8 Bom. 
L. R. 446; 3A. L. J. 484; 1M.L. T. 211; 16M. L. J. 
446; 33 I. A. 176 (P. O). 

(35) 12 Ind. Cas. 128; 36 M. en ae W.N. 
168; 21 M. L. J. 850; 10 M. L. T 

36) 25 Ind. Cas. 901; 37 M. 203 

37) Marsh. 609. 

a 7 M..407; 8 Ind, Jur. 427; 2 Ind, Dee Œ. s.) 
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Kandoji. (39), Pravathi v. Thirumalai (40), 
Shome Shankar Rajendra Varere v. Rajesar 
Swami Jangam (41), Ramalinga Pillai v. 
Pavadai.Goundan (42), Meenakshi v. Muni- ` 
andi Panikkan (43), Dharma Lakshman v. 
Sakharam Ramjiras (44) and Zipru Chindhu 
v. Bomtya (45)... The plaintiffs. are not 
entitled to Umamba Bai Saheba’s property 
as heirs under Hindu Law. 

The appeal fails and is dismissed. The 
memorandum of objections is also dismissed. ' 
I agree to the order as to costs proposed by 
my learned brother. 

This appeal having been posted to be 
spoken to this day on the question of costs 
allowed to the ist respondent on the 
memorandum of objections filed by the 2nd 
respondent, the Court made the following 

ORDER.—In modification of our origin- 
al order we direct that the Ist respondent 
do get his costs of the memorandum of 
objections out of the devasthanam -estate 
and the 2nd respondent will bear his own 
costs in his memorandum of obj ections. 

y: i: v. 

Appa dismissed. 

(39) i 8 M. 557; 3 Ind. Dec. (N. R ae 

(40) 10 M. 334; 3 Ind. Dec. (N. s 

aa 21 A. 99; A. W.N. (1898) ‘ioe "Ind. Dec. (N. 8.) 
7 

(42) 25 M. 519; 11 M. L. J. 399. 

(43) 25 Ind: Cas. 957; 38 M. 1144; 1 L. T 704; (1914) 
M. W. N. 672; 16 M. L. T. 270; 27 M. D 353. 

(44) 55 Ind. Cas. 306; 44 B. 185; 22 ion L. R. 52, 

£45) 64 Ind. Cas. 975; 46 B: 424; 23 Bom. L. R. 1195; 
A. I. R. 1922 Bom. 176. 


CALCUTTA HIGH COURT. 
APPEAL FROM Orper No, .262 or 1925. 
July 28, 1925. 
Present:—Justice Sir Babington 
Newbould, Kr., and Mr. Justice Graham. 
SRIPATI DUTTA AND OTHERS— 
DEFENDANTS nee 1 to 5— APPELLANTS 

ersus 
BIBHUTI BHUSAN DUTTA AND oTHERS 
—PLaintirrs—Dersnpants Nos, 6 anr 7 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XL, rr. 1, 
4, O. XLIII, r. 1(s)—General Clauses Act (X of 
1897), s. 16—Order removing Receiver—Appeal, if 
lies—‘Any person’, meaning of-—Receiver, when can be 
removed—Judicial discretion—Party, when can be 
appointed —Consent of parties. 

An appeal lies against an order removing a Receiver. 
The order is final and appealable even though selec- 
pone of the successor hag not been made. ip. 942, 
co. 
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_ _ Upendra Nath Nag Chowdhry v. Bhupendra Nath 
- Nag Chowdhry, 9 Ind. Cas. 582: 13 0. L. J. 157, dis- 
tinguished. 

Palaniappa Chetty v. Palaniappa Chetty, 40 Ind. 
Cas. 185: 40 M. 18; 32 M. L. J. 304; (1917) M. W. N. 393; 
5 L. W. 776, referred to. 

The words ‘any person’ in O. XL, r. 1 (b), C. P. C., 
refer to persons interested in the property and in 
possession or custody of it prior to the passing of an 
order appointing a Receiver. [p. 941, col. 2.] 

The selection and appointment of a particular person 
asa Receiver is a matter of judicial discretion to be 
determined by the Court according tothe circum- 
stances of the case. [p. 942, col. 2.] 

It :is a settled rule that one of the parties to a cause 
should not be appointed Receiver without the consent 
of the other parties unless a very special case is made 
out. . [p. 943, col. H 

Kali Kumari v. Bachhan Singh, 19 Ind, Oas. 873; 17 
©. W. N. 974, referred to. 

Ox an application for the removal ofa Receiver, 
the Court should properly consider his past 
relations.to the parties as well as his present 
sympathies. If by reason of interest shown by the 
Receiver as an officer of the Court his efficiency is im- 
paired the Court will be justified in removing him. 
|p. 943, col. 2.] < 

Appeal against an order of the Subordi- 


‘nate Judge, Burdwan, dated the Ist June 


Dr: Dwarka Nath Mitter, Mr. Debendra 
Nath Mondal and Babu Narayan Chandra 
Kar, for the Appellants. 

Sir Provash Chandra Mitter, Messrs. Sarat 

- Chandra Roy Choudhury, 8, B. Sinha (with 
him Babus Suresh Chandra Talukdar, Mo- 
hendra Kumar Ghoseand Babu Dwijendra 
Nath Dutt), forthe Respondents. 


JUDGMENT. 

Graham, J.—This appeal: is directed 
against an order of the Subordinate Judge 
of Burdwan removing a Receiver, who had 
been appointed in a suit (No. 142 of 1923) 
for: declaration of title and partition of 
certain moveable and immoveable proper- 

ties. ; 


A preliminary objection has been taken 
on behalf of the respondents that no 
appeal lies, and .it becomes necessary to 
deal with this first. So far as.this , Court is 
concerned the question appears to be one of 
first impression. At all events no case has 
been brought to our notice in which this 
particular: point has. been decided. It is 
contended that r. 1 (s) of O. XLIII of the 
C. P. ©., under which alone an appeal can 
. lie, has no application, inasmuch asr. 1 (1) 
(a} of O. XL refers only to appointment of 
a Receiver, and is silent as to his removal. 
It is argued that, as the C. P. O. nowhere 
expressly provides aright of appeal against 
an order removing or dismissing a Receiver, 
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an intention to provide for such appeal 
ought not to be read into the Act, : 
Now O. ALIH, r. 1 (s$) gives a right of 
appeal against an order under r. 1 or r. 4 of 
O. XL, The learned Advocate for the ap- ° 
pellants in meeting the objection: has not 
relied on r, 4 of that Order, and it is obvious 
that it has no application in the present 
ease. He has relied, however, on r. 1 (1) (b) 
of O. XL. This sub-section and the por- 
tion which precedes it read as follows: 
“When it appears to the Court to be just 


‘and convenient, the Court may by order... 


NAN remove any person from: the pos- 
session or custody of the property”, 
_ It is argued that the words “any person" 
include a Receiver and that, that bein g so 
the appeal is competent, ‘ 
It is, I think, open to doubt whether this 
sub-section has the wide meaning sought 
to be attached to it, se as to make it include 


-a Receiver, and .it appears. to me that if 


refers to. persons interested in the. property 
and in possession of custody of it prior to 
the passing of an order appointing a Re- 
ceiver. This view seems also to be sup- 
ported by sub-s. (c) which follows. 

In my opinion, however, an appeal will He 
under sub-s, (a) of r.l (1) of O. XL. The 
words used therein are, it is true, “appoint a 
Receiver of any property,” but under s. 16 
of the General Clauses Act (X of: 1897) the 
power to appoint includes the power to 
remove or dismiss, the power -to terminate 
being a necessary sequence from and 
adjunct to the power to create, and it may, 
therefore, be argued that, ifaright of appeal 
is given against appointment, it is . given 
equally against the removal of a Receiver, 
since appointment includes the righ’ to 
remove. It is true the Code nowhere makes 
express provision for an appeal against the 
removal of a Receiver, as it does in the 
case of his appointment, but the reason may 
well be that it was not considered necessary 


. by virtue of the section in the General 


Olauses Act referred to above. Indeed one 
of the objects of a General Clauses: Act is 
to avoid superfluity. Moreover, if an appeal 
lies against the appointment of a Receiver 
it would seem to be only Jogical and con- 
sistent that an appeal should equally lie 
against his removal. ; 

But, it has been urged on behalf of the 
respondents, even if the appeal is held to be 
competent, it is premature, inasmuch as no 
Receiver‘has yet been appointed by nani 
to supersede the Receiver who hag been. 
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removed, and that, that being so, it is 
merely an interlocutory order, and not a 
final order, and so no appeal will lie. In 
support of this view reference has been 
made to the case of Upendra Nath Nag 
Chowdhury v. Bhupendra Nath Nag Chow- 
dhury (1). In that case the material part 
of the order appealed against was in these 
terms: “I think the whole of the property 
in suit will be better managed and the 
interest of all the parties will be - better 
served if the property in suit be placed in 
the hands of a competent Receiver’. Sub- 
‘sequently on a date after the appeal to the 
High Oourt had been filed one Nakuleswar 
Bose was appointed as Receiver. It was 
held on these facts that the order in ques- 
tioh was an interlocutory order and not a 
final order, and that the appeal was, there- 
fore, premature and incompetent. Similarly 
in the present case no Receiver has yet 
been appointed by*name, the reason ap- 
parently being that the order did not con- 
template the appointment of the new 
Receiver until the following month, and 
in the meanwhile this appeal, involving the 
sending up ofthe record to this Court, was 
filed on the 16th June 1925. It may be 
argued, therefore, that the order was merely 
interlocutory, that the appeal was pre- 
mature, and that the appellants should have 
waited until the new Receiver was appoint- 
ed when there could be no possible doubt as 
to the competency of the appeal. 

In reply to this, however, the learned 
Advocate for the appellants contends that, 
if an order consists of two parts, half of it 
being interlocutory, and half final he is 
entitled to appeal against that portion of it 
which is final, and he argues that, inasmuch 
as Part of theorder directed that the Re- 
ceiver was to be removed, the Defendant 
No. l wasentitled to appeal, and that he 
was bound to exercise his right, or run the 
risk of losing it. 

There is certainly some force in this con- 
tention, Ths crucial question seems to be 
whether it was a final order or not. The 
effect of the order was that the Receiver 
was declared to be removed, and it seems 
to me that the mere fact that the appoint- 
ment of the new Receiver was postponed 
(presumably as a matter of convenience) to 
the beginning of the next month cannot in 
any way affect the position. Sofar as the 
Subordinate Judge was concerned it was 
presumably a final order, which it would not 

è (1) 9 Ind, Cas, 582; 13 O. L, J. 157, 
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have been open to-him to revise. It was 
something more than a preliminary order, - 
or expression of opinion. This view of the 
matter finds support in the case of Palani- 
appa Chetty v. Palaniappa Chetty (2) de- 
cided by a Fall Bench of the Madras High 
Court. 

The present case is distinguishable from 
the case in 13 Calcutta Law Journal[U pendra 
Nath Nag Chowdhury v. Bhupendra Nath 
Nag Chowdhury (1)} referred to above, inas- 
muchas there was in that case no question 
of removal it being merely a question of 
appointment, and it was held that the order 
was -interlocutory and not final with the 
result that the appeal was premature, 

In my opinion, therefore, the order must 
be held to be a final order, and as such, 
consistently with the view which I have 
taken as to the interpretation to be put on 
r. 1 (1) (a) of O. XL, liable to be challenged 
by way of appeal. 

On the merits the substantial contention 
on behalf of the appellants is that the re- 
moval of the Receiver was, having regard 
to all the facts and circumstances of the 
case, wholly unjustifiahle I was at one stage 
of the hearing rather inclined to hold that 
this contention had been substantiated, but 
upon further reflection I have formed a 
decided opinion that weshould not be justi- 


. fied in the particular circumstances of this 


case in interfering with the discretion 
which has been exercised by the Court 
below. There can be no doubt that an 
Appellate Court has thé power to irter- 
fere, and ought to do so in a fit case for 
such interference, and where it has been 
shown that there has been arbitrary exer- 
cise of the power of removal, At the ` 
same time Courts of Appeal have always 
been reluctant to interfere in a matter 
which is regarded as one purely within the 
discretion of the Court concerned. The 
principles applicable to such cases have 
been frequently laid down, and it will suffice 
to refer to one of these cases Kali Kumari v. 
Bachhan Singh (8) where the subject is dealt 
with. It was there held that the selection 
and appointment of a particular person as a 
Receiver isa matter of judicial discretion 
to be determined by the Court according to 
the circumstances of the case, and that the 
exercise of this, like other matters of judi- 
cial discretion, will rarely be interfered. 

(2) 40 Ind. Cas. 185; 40 M. 18; 32 M, L, J, 304; (1917) 
M. W. N. 393; 5 L. W. 776. 

(3) 19 Ind, Cas. 873; 17 O. W, N., 974, 
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with by an appellate tribunal. It was fur- 
ther held that in order to induce the Appel- 
late Court to interfere it is necessary to show 
some overwhelming objection in point of 
propriety, or some fatal objection in prin- 
ciple to the person named. It was also 
pointed out that it is a settled rule that one 
of the parties to a cause should not be ap- 
pointed Receiver without the consent of 
the other party unless a very special case 
is made out. f 
That.was a case of appointment ofa 
Receiver, but the principles laid down ap- 
pear to be equally applicable in a case of 
removal,-and the question which then arises 
is whether in this instance there has been 
such an arbitrary exercise of discretion by 
the Court below as would justify our inter- 
ference. In my opinion no such case has 
been made out. The main point is that the 
Receiver has failed to submit any explana- 
tion, which can be considered satisfactory, 
of his omission to show in his accounts the 
sum of Rs, 4,000 ‘realised by him after 
his appointment as Receiver from Messrs. 
N. ©. Sarkar & Sons on account of royalties 
due to the estate. This was a sufficiently 
serious matter, but the Receiver does not 
appear to have considered it necessary to go 
“into the witness-box to meet this and other 
charges which were preferred against him. 
- All that he condescended to do was to sub- 
mit an explanation through his Pleader, so 
that in a’manner he seems to have allowed 
the case against him to go by default. On 
his own showing some portion of this money 
would go to the plaintiffs and the defendants 
Nos. 6 and 7 according to the determination 
of their shares in the pending suit, and it 
was, therefore, incumbent upon him to show 
the amount, or at all events portion of it in 
his accounts. 

On this ground alone the propriety of the 
order made in the Court below cannot, I 
think, be challenged with success. But there 
is another aspect of the matter. It is clear 
from the learned Subordinate Judge’s order 
that owing to the embittered relations 
between the parties a greatdeal of the 
Court’s time had been unnecessarily wast- 
edin hearing all sorts of objections and 
petitions (there is ample evidence of this 
on the record), and thereseemed every pro- 
bability that the management of the estate 
might be seriously hampered. The Sub- 
ordinate Judge considered that such an 
undesirable state of affairs should be put 
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possible to find fault. Indeed matters might 
almost have reached an impasse. Again, 
apart from the item of Rs. 4,000, there 
appears to be some justification for the 
contention that the Receiver has betrayed 
bias in his management. © Absolute im- 
partiality as between the parties to the 
litigation is, however, an indispensable quali- 
fication of a Receiver, and upon an applica- 
tion for his removal, the Court may properly 
consider his past relations to the parties as 
well as his ‘present sympathies. If by 
reason of interest shown by him the effici- 
ency of the Receiver as an officer of the 
Court is impaired, the Court will be justifi- 
ed in removing him. 

Finally it is to be observed that in cases 
where one of the parties to the litigation is 
appointed as Receiver the order is usually 


.based on consent of the parties, though 


there may be exceptional cases where this 
is notso. In the pr€sent instance the ap- 
pointment was at first made with the con- - 
sent of the parties, That consent has now 
been withdrawn, the allegation being that 
the other parties have lost their faith in the 
Receiveras a result of his misconduct, In 
these circumstances the foundation upon 
which the appointment rested no longer 
exists, and with the withdiawal of the con- 
sent it may be argued that the justification 
for retaining him as Receiver disappears, 

For these reasons stated while 1] am of 
opinion that the appeal is competent, I 
hold that no case has been made ont on the 
merits which would justify us in interfer- 
ing. The appeal, therefore, fails and must 
be dismissed with costs; The hearing-fee 
is assessed at five-gold mohurs to the plaint- 
iffs, three gold mohurs to the defendant, No. 6 
oo gold mohurs to the defendant 

0. 7, 

Newbould, J.—I agree, 

= B. Appeal dismissed. 

N, H. 


ean 


MADRAS HIGH COURT, 
REFERRED Case No. 3 oF 1925, 
October 29, 1925. 

- Present:—Sir Victor Murray Coutts 

Trotter, KT., Chief Justice, Mr. Justice 
Krishnan and Mr. Justice Beasley. 
Tae COMMISSIONER or INCOME-TAX 

MADRAS— REFERRING OFFICER i 


versus 
Mussrs. KING AND PARTRIGE— 
RESPONDENTS. e 
s. ll~Madras City 


en? 
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Municipal Act (IV of 1919), s. 11 J—-Profession tax 
levied by Municipality—Deduction from income-tax. 

Profession tax levied under s.111, Madras City 
Municipal Act, is a contribution from the income of 
the assessee to the Municipality, and cannot, therefore, 
be allowed as a deduction from the taxable income, as 
an expenditure incurred solely for the purposes of the 
profession of the assessee, within the meaning of s. 11 
of the Income Tax Act. [p. 944, col. 2.] 

Strong & Co., Ltd. v. Woodfield, (1906) A. C. 448; 75 
L. J. K.. B. 864; 95 L. T. 241; 22 T. L. R. 754, Smith v. 
_ Lion Brewary Co., (1911) A. C. 150; 80 L. J. K. B. 566; 
104 L. T. 321; 75 J. P. 273; 558. J. 269; 27T, D.R. 
261; 5 Tax. - Cas. 568, Usheis Wiltshire Brewary Co. 
v, Bruce, (1915) A. .O. 433; 84-L.3, K. B. 417; 112 L. 
T. 651; 6 Tax. Cas. 399; 59 S. J. 144; 31 T. L. R. 104, 
relied on. 


Case stated, under s. 66 (2) of the Indian 
Income Tax Act XI of 1922, by the Commis- 
sioner of Income Tax, Madras, in his letter 
No. 2364 of 1924, dated the 6th January 
1925, referring for the decision of the 
High Court the following question, viz. 
“Whether the profesgjon-tax levied under 
8.111 of the Madras City Municipal Act 
_ must be allowed as a deduction from the tax- 

able income as an expenditure incurred 
solely forthe purposes of tke profession 
within the meaning of s. 11 of the Indian In- 
come Tax Act XI of 1922.” ` 

Mr. M; Patanjali Sastri, for the Referring 
Officer. 

Mr. R. N. Iyengar, for the Respondents. 


ORDER.—This is a reference under 
s. 66 (2) of the Indian Income Tax Act (XI 
of 1922), and the question submitted for our 
opinion is whether profession tax paid 
under s. 111 of the Madras City Municipal 
“Act should be allowed as an expenditure 

incurred solely for the purposes of the pro- 
fession of the assessees within the meaning 
of s. 11 of the Income Tax Act. 

The assessees are a firm: of attorneys 
practising in Madras and they claim that 
they are entitled to the deduction above 
mentioned. The Commissioner of Income 
Tax was of opinion that the deduction 
claimed was not an allowable item. 

The answer to the question put to us 
depends, in our opinion, upon the nature of 
the profession tax levied by the Muzicipal- 
ity. If the profession tax is a contribution 
from the income of the assessee to the 
Municipality it,will stand on the same 
footing as income-tax itself whichis such a 
payment to the Government. It is clear, 
in assessing the income of a person the 
jincome-tax he pays could not be deduct- 
ed, for whaéis paid is a part of the income 
. itself and not an expenditure for earning 
that income or profit. It was so ruled in 
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Ashton Gas Co. v. Attorney-General (1) -and 


the proposition is conceded before us. 


What then is profession tax—is ita payment 


made out of the income of the tax payer or 


is it expenditure which he has to incur to 
enable him to earm his income. We are of 
opinion that itis the former and not .the 
latter. 

Under the City Municipal ‘Act (1V of 
1919), s. 111, every person not liable for. the 
Companies’ tax who within the city and for 
a period of 60 days in the half ‘year exer- 
cises “a profession, art, trade or calling or 
holds any appoiniment, public or private, 
bringing him within...the taxation rules in 
Sch. IV”, is liable to pay the profession tax. 
Now Sch. IV makes it clear that the amount 
of tax payable is dependent on the income 
of the person taxed, the minimum, being an 
income of Rs. 100 a month..except-in the 
case of hotel-keepers, etc., dealt with under 
cl; (ix). Professional men are taxed not 
because they carry on their proféssion but 
because they do so and earn an. income. 
The amount of tax varies with thé income 
and if a person is over-taxed, he has a right 
of appeal. h 

Now the nature of the tax cannot vary 
with the individual taxed. In the case of 
persons holding appointments under the 
Government, it seems to me impossible to 
predicate that they pay profession-tax to 
enable them to earn their salary. Section 
111, Explanation 2 makes even pensioners 
liable for profession tax as -if they, were 
holders of appointments carrying a salary 
equal to the pension. In their. cases it is 
still more difficult to treat the profession 
taxasa payment by them to earn their 
income. Itis clear in these cases the Muni- 
cipality is claiming a part of their income 
asa tax. A different, rule it seems to us 
cannot be applied in the case of men, who 
make their income by professional services. 
It is argued that because Sch, JI’ uses the 
words “by way of license fee,’ we must hold 
that the payment of the profession tax .is 
for the purpose of obtaining a license to 
carry on one’s profession in the city. Weare 
unable to accept this argument. The Act 
deals with several matters in which the 
obtaining of a license is a pre-requisite to 
the carrying on of a business or profes- 
sion within the Municipal limits. We find 
examples of it in Chap. XII of the Act, 
There is no provision in the Act which 

(1) (1906) A. 0.10; 75 L. J. Ch. 1; 70 J, P. 49; 98 
L. T. 676; 22 T, L, R. 82; 13 Manson 35, 
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`. makes the carrying on of one’s professions 


-~ -Without paying the profession tax illegal; 


‘and ‘no formal license is issued on payment; 
the tax if unpaid can no doubt be collected 


` Dy coercive processes of distraint, ete., but 
_ the carrying on of the profession i is not 


` is estimated on “general considerations and. 


interfered with. Itis clear, therefore, that 
the Act does not treat the profession tax 
asa payment for a license. The words “by 


` way of a license fee” seem to us to show 
` that the payment is to be made in the 
` manner ofa license fee but do not imply 


that in itself the tax is a license fee. It is 
true that under Part II, Sch. LV, r. 9 the tax 


not on the exact amount of ascertained 


income of the person taxed, This merely 


provides a method of estimating one’s in- 
come to avoid the troubles “of having 
accounts produced and examined in every 


case, “The fact that when an over-estimate 


is made, liberty is given to the person taxed 


“tos “produce his accounts and prove his in- 


come and get his tax reduced indicates that 
the proper basis of the tax is the income 
earned, . In this view payment of the pro- 


| fession tax cannot be held to be “an expendi- 


“ture for the purpose of such profession” 


_ though it is incurred in connection with it. 


G 


The words “for the purposes of” were con- 
strued by Lord Davey in the case of Strong 


`. & Co. v. Woodfield (2) where the expression 


i trade, etc., 


‘was “for purposes of the trade’. His Lord- 


„ship observed “These words appear to me 
“to mean for the purpose of enabling a 


person to carry on and earn profits in the 
1 think the disbursements per- 


_. mitted are such as are made for that pur- 


“pose, 
'  mentis made in the course of, or arises out 


lt is not enough that the disburse- 


of, or is. connected with, the tr ade,. or ismade 
out of the profits of the trade. It must be 


“made for the. purpose of earning the pro- 
fits”. 


Following that view we consider that 
the payment of profession tax does not fall 


= within s, 11. 


ate case of Smith v. Lion Brewary 
3): and Usher's Wiltshire Brewary 


: oe Y, Bruce. (4) .were cited by the learn- 


ed, -Council for | the. assessees, But in- 


. stead of helping him they’ show what 


may properly: be treated as money spent for 

ooh (1906) A. O. 448; 75 L. J. K. B. 864; 95 L. T, 241; 
754. 

(3) asin A o. 150; 80 L.J. K. B. 566; 10i: L.T. 


821; 75 J. P. 273; 55 8. dJ. 269; 27 T. L. R. ‘981, 5 Tax, 
Cas. 568. 


9 (1915) A. C. 433; 8f L.J. K.B. 417; ug L G 
i . 


; 6 Tax, Oas, 399; 59 S.J. 144; 311, TAR, 1 
60 
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purposes of trade. ‘The -éxpenses refer- 
red to in those eases were directly incurred 
for the purpose of increasing the income 
of the trade and were, therefore, allowed to 
be deducted. The cases do not apply i in the 
view we take of the nature of the profession 
tax. Along with these cases should be con- 
sidered the case of money spent for an anti- 
prohibition campaign by a brewer which 
was disallowed as a deduction as it was held 
that it was not money directly spent for 
increasing the brewer's income though it 
may have indirectly had that effect: See 
Ward & Co. v. Commissioner of Taxes of 
New Zealand (5). 

The case of Commissioner of Income-Tax, 
Madras v. N edungadi Bank Ltd. (6) referred 
to the Companies’ tax and not to the profes- 
sion tax. The observation in it regarding pro- . 
fession tax that-it stamds on the same foot- 
ing as iticome-tax supports the contention 
of the Government but we do not-look upon 
it as any authority on the point before us as 
the observation is only an obiter dictum, 
The case is not otherwise applicable. 

Patent Costings Syndicate v. Etherington 
(7) referred to excess profit duty which 
stands on a different footing altogether. As 
pointed out by the learned J udge there it 
was declared by Statute to be an admissible 
deduction. Further more the case was one 
of net profits of the Company on which . 
dividend was payable to the manager and 
not an income-tax case, 

For the above-mentioned. reasons we have 
come to the conclusion that the amount of 
profession tax paid is not a proper deduc- 
tion for assessment of income-tax and we 
answer the question submitted in the nega- 
tive. The assessee will- pay the Commis- 
sioner costs and Vakil’s fee Rs. 250 

Y.N. V. Question answered 

N. H. in the negative. 
sont ee o O. 145; 92 L. J. P. O. 33; 128 L., T. 436; 

(8) ai ka von 454; 47 M. 667; 20 L. W, 87; 47 M, 
L. J. 160; (1924) M. W. N. 580; 35 M. L. T, 53; AIR. 
1924 Mad. 698, 

p (1919).2 Ch. 254; = a J, Ch. 308; “WIL, T. 9; 
83 S. J. 573; 35 T, L. R. 5 h 
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CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 142 or 1925, 
July 3, 1925. 
Present :—Mr. Justice Cuming and 
Mr. Justice Chakravarti, i 
SUSIL CHANDRA GUHA AND ANOTHER— 
: PETITIONERS—-APPELLANTS < 


VETSUS 

GOURI SUNDARI DEVI—Praintire | 

AND OTHERS—DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 146, 0. LX, 
r. 18—Charge, suit for enforcement of —Ex parte decree 
—Puisne morigagee, if can have decree set aside. 

A puisne mortgagee who is not a party toa suil 
for enforcement of a charge against the mortgaged 
property is not entitled under s. 146, C. P. O., to main- 
tain an application for setting aside the ex parte 
decree in the sult under O. TX, r. 13 of the Code. 

Sitaramaswamy v. Dulla Lakshmi Narasamma, 48 
Ind. Cas. 840; 41 M. 510; 8 L. W. 21, distinguished. 

_ Appeal against an order of the Subordi- 
` ‘pate Judge, Assansole, Burdwan, dated the 
15th April 1925. ° l 

Mr. Gunada Charan Senand Babu Bhu- 
pendra Chandra Guha, for the Appellants, 

Mr. Bankim Chandra Mukherjee and Babu 
‘Charu Chandra Ganguli, for the Respond- 
ents, 


JUDGMENT. 


Cuming, J.—This is an appeal against 
an order of the learned Subordinate Judge 
of Assansole rejecting an application under 
O. IX, r. 13 to set aside two decrees which 
had been passed ex parte. The ground 
for refusing the application is that it was 
not maintainable. The facts appear to ke 
these. A certain suit was instituted on the 
- 13th February 1922 for recovery of certain 
royalty which had been made a charge 
on. the property. A preliminary decree 


‘was passed on the 3lst October 1924 and . 


the ‘final decree. was passed on the- 17th 
November 1924. Both these decrees were 
‘passed ex parte. ‘The present applicant is 
a puisne mortgagee under a mortgage deed 
executed in June 1921 and is now in pos- 
session.. Admittedly he was not a party to 
_ the suit. 

It seems to me that the application was 
rightly rejected. O. IX, r. 13 provides that 
“In any case in which a decree is passed 
ex parte against a defendant, he may apply 
to the Court by which the decree was pass- 
ed for an order to set it aside; and ifhe 
satisfies the Court that the summons was 
not duly served or that he was prevented 

» by any sufficient cause from appearing 
when the suit was called on for hearing, the 


Court shall make an order setting aside ~ 
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(927. O. 1926] . 
the decree as against him.” Now, admit- 
tedly the applicant was not a defendant 
in the suit and he does not come within 
the purview of O. 1X, r. 13. The learned 
Advocate who appears for him contends 
that -this case comes within s. 146 of the. 
Code which provides as follows: “Save as 
otherwise provided by this Code or by any 
law for the time being in force, where any 
proceeding may be taken or application 
made by or against any person, then the 
proceeding may be taken or the applica- 
tion may be made by or against any per- ` 
son claiming under him,” I do not think 
that this case comes within the terms of 


_- the section. 


Section 146 would not, I think, enable 
a pusine mortgagee who is nota party to 
the suit to maintain an application under 
O. 1X, r. 13. Let us suppose for the sake 
of argument he was ‘allowed to make the 
application and the ex parte decree was set 
aside. He would surely not be a party to ` 
that suit and the defendant could once 
more allow the suit to be decreed ex parte. 

The order of the learned Subordinate 
Judge is right, and the appeal must be > 
dismissed with costs. 1 assess the hearing 
fee at 3 gold mohurs. f 

Chakravarti, J.—I agree. The learn- 
ed Advocate for the appellant relied upon 
the case of Sitaramaswami v. Dula Lak- 
shmi Narasamma (1) in support of his con- 


` tention that a person who was not a party 


toa suit was held entitled to come under 
s. 146,C. P. O., and allowed to file an appeal 
against a final decree. lt appears to me 
that that case is clearly distinguishable 
for two reasons; first, because the interest 
of the appellant in that case accrued after 
the institution of the suit; and the second 
ground on which I think the present case 
is distinguishable is that it was not an 
application under O, IX, r.13 but an appeal 
against a final decree. This case, therefore, 
is no authority for the proposition which 
the learned Advocate wanted to establish 
in the present case. I think, .therefore, this 
appeal is not maintainable. I agree there- 
fore with my learned brotherthat this ap- 
peal should be dismissed with costs. 
M. B. Appeal dismissed. 

(1) 48 Ind. Cas. 840; 41 M, 510; 8 L. W. 21. 
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_ LAHORE HIGH COURT. 
Lstrers PATENT APPREAL No.-23$ or 1924. - 
November 18, 1925. 
Present:—Sir Shadi Lal, Kr., Chief Justice, 
and Mr: Justice LeRossignol. 
RELU MAL AND OTHERS— PLAINTIRFS— 
APPELLANTS 
versus h 
AHAMAD AND OTHERS— DRRENDANTS— . 
: - + RESPONDENTS. 
` Contract Act (IX of 1872), ss. 59, 60-- Appropriation 
of payments to particular debts--Creditor and debtor, 
respective rights of. i i 
Primarily it is the direction of the debtor either ex- 
press or implied which determines to which particular 
debt a payment is to be appropriated. But the 
. intimation by the debtor must synchronise with the 
payment. Where, however, a debtor does not avail of 
this privilege, the creditor has plenary discretion to 
apply any payment at any time, even up to the time 


or pel to any debt he chooses. |p. 947, col. 2; p. 948, 
coll] > 

Kundan Lal v. Jagan Nath, 30 Ind. Cas. 99;°37 A. 
649; 13 A. L. J. 908, not followed. 

Clayton's case, (1816) 15 R. R. 161; 1 Mer. 572; 35 E. 
R. 181, distinguished. i 

Cory Brothers & Company Limited v. The Owners 
of the Turkish Steamship “Mecca”, (1897) A. C. 286; 65 
L. J. P. C. 86; 76 L, T. 579; 45 W. R, 667 and Seymour 
v. Pickett, (1905) 1 K. B. 715; 74 L. J. K. B. 413; 92 L. 
T. 519; 21 T. L, R. 302, followed. 


Lettera Patent Appeal from the decree 
of Mr. Justice Abdul Raoof, in Civil Appeal 
No. 956 of 1924, dated the 12th November 
1924, affirming that of the District Judge, 
Karnal, dated the 4th January 1924,affirming 
that of the Subordinate Judge, Forth Class, 
Karnal, dated the 23rd April 1923, 

Mr. Shamair Chand, for the Appellants. 

Lala Mehar Chand Mahajan, for the 
Respondents. 

JUDGMENT.—This appeal arises out 
. of a suit brought on a deed of hypotheca- 


tion for the recovery of Rs: 200 principal . 


plus Rs, 530 interest, total Rs. 730. The 
original creditor was one Ulfat Ram and 
the plaintiffs are his representatives. The 
main defence pleaded was a complete re- 
payment of the claim and the further con- 
tention that other payments in respect of 
other debits had been made to the widow of 
Ulfat Ram. On the production of Ulfat 
Ram's account book it was “found to con- 
tain in the .defendant’s account seven 
entries on the debit side and five on the 
credit side, The first item on the debit 
side was strangely enough the item 
secured by the deed of hypothecation; 
the other items were unsecured. - Of the 
items on credit side two were specifically 
appropriated, the other three had not been 
specifically appropriated to the unsecured 


debit items but itis significant thatthe-total - 


RELU MAL v. AHAMAD. p S n 


. destination. 


_items. 
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credits tallied with the total unsecured ` 
debits, On these facts the Courts below’ 
-have concurred in holding that though the 
main defence is false, the unappropriated 


P 


credit items mustbe applied in reduction of _ 


the present claim: on the hypothecation deed 


as being theearliest debit, and for this course © 


they have sought and found 


justification in 
s. 61 of the Contract Act. i 


For the plaintifis it has been urged be- 


fore us that inasmuch as the debtor did” 
not take advantage of the privilege còn- 
ferred upon him by s. 59 of the Contract 


Act, s. 60 of the Act givesthecreditor plenary ~ 


discretion to apply any payment at any 
time even up to the time of trial to any 
debt he chooses: and: after having heard 
Counsel for both sides we hold that the 
appeal must succeed. h i 

Now, it is indubitable that when a debtor 
owes several distingt debts to one person 


and makes a payment to him, it is the’.° 


direction either express or implied of the 
debtor with regard to the application of 
the payment which governs the payment’s 
A careful consideration of 
s. 59 of the Indian Contract Act leaves.no 


doubt, however, that that intimation must ` 


be synchronous with-the payment. Where, 
however, the debtor has not taken advant- 
age of the power conferred upon him by 
s. 59, the creditor is at liberty toapply the ` 
payment in liquidation -of any lawful ‘debt 
actually due and payable to-him from the 
debtor. The learned Judge in chambers,. 
following Kundan. Lal v. Jagan Nath (1), 
holds that ss. 59, 60 and 61 of the Contract 
Act were enacted to embody “the rule laid 
down in Clayton's case (2), 
the creditor can take advantage oef-the 
discretion allowed to him by s. 60 only at 
the time of the payment and is not at 
liberty to make any ex post facto appropria- 
tion. Now, Clayion’s case (2) was based on 
peculiar facts. The question which the 
Courts were called upon to decide was 
whether acustomer of a bank was justified: - 


in claiming that payments made to him : = 


by the Bank, were payments made against 
particular credititems in his account and. 
not against the account as a whole, and 


It holds that . /: 


it was held that the paythents were made ` 
against the whole account and that the - 


creditor was not at liberty to urgeeax post 
facto that particular payments to him 
should be debited against particular credit 


(1) 30 Ind. Cas, 92; 37 A. 649; 13 A. L. J..908. ~ 
(2) (1816) 15 R. R. 161; 1 Mer, 572; 35 E R. 781, 


In that case,. however, the learned _. h 


nl 


t 
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str 
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` Master of the Rolls stated that he was not 
called’ ‘upon to determine the general ques- 
“tion of the creditor's right to make the 
application of indefinite payments; so that 
‘the decision clearly has-no general applica- 
tion. The view that the creditor may 
‘apply payments up to the very last moment 
even up to the time of the trial was adopted 
‘in’ Cory Brothers & Company Limited v. 
The Owners of the Turkish Steamship 
i Mecca” (3) and the Seymour v. Pickett (4), 
,and haa been followed by the High Courts 
‘of Bombay, Madras and Patna. On the 
“other side is only the ruling* relied upon 
by the Court below, and’ the main reason 
© of ‘the view of that Court appears to be that 
were the law as laid down in Cory Bro~ 
thers & Co., Lid. v. The Owner of the Turkish 
` Steainship Mecca (3) accepted, there would 
` retain. no scope for the application of 8. 6L 
“ of the Contract Act which provided that 
“where neither party makes any appropria- 
“tion, the payment ‘shall be applied in 
“discharge of the debts in order of time, 
“This objection, however, does not im- 
. press us, for itis not difficult. to imagine 


`‘: Gages in which neither party, either by 


s 


ih 


3 


i 


“oversight. or by mistake, has made any 
„= appropriation. Moreover, a Code attempts 
. to, provide for all possibilities, 
‘nour opinion.the Courts below might 
' Well, have. held on the peculiar circum- 
". stances of this ĉase thatthe original creditor, 
_Ulfat Ram, did appropriate the payments 
ce ‘to the ‘unsecured. debts, but we are bound 
by the finding of fact that he did not 
do-so..: Holding, however, that s. 60 of the 
. Contract Act grants to the creditors plenary 
», disoretion to make the appropriation at all- 
times up to the. time of trial (and itis 
.. obvious that this rule contravenes no 
ele: of justice or equity), we consider 
ithat the-plaintiffs at the. institution of the 
suit had appropriated payments to the 
__ Unsecured - debts and were not restricted 
` inthe. exercise of this discretion to the 
re point - of time, When the payments were 
aotually made. `- 
i We accordingly "accept the appeal, set 


„n aside the. decrees of .the Courts -below and 


| decree-in full for. the pene with costs 
« throughout, : 


ilppeal accepted. 
fh din. C. 286; 66 L, J, P. 0. 86; 76 L. T. 579; 


AY AT K. B: 715; wa. J. K. B. 413; 92 L. T. 
a; 21 T. Le. R..302 

sste Kundan Tal, Tagan Nath, 0 Ind. Cas, cn 3 37 
a 610313 A. L. J, 908— [Ed.] 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 536 
or 1923. 

July 10, 1995, 
Present:—Justice Sir Babin gton Newbould, 
Krt., and-Mr. Justice Graham. 
DHANA MOHAMMED AND ANOTHER— 
DEFENDANTS—APPELLANTS 
Versus 
 NASTULLA MOLLA AND ANOTHER— 

PLAINTIFFS—RESPONDENTS, 

Transfer of Property Act (IV of 1882), 8. 
Mortgage—Improper aitestation—Bond, if admissible 
as one for money—HEvidence Act (I of 1872),. s. 92— 
Contract in writing—Oral evidence if admissible. 

A mortgage-bond for a sum below Rs. 100 is not 
admissible in evidence when it is not legally attested. 
[p. 949, col. 1.] 

Oral proof cannot be substituted for written evidence 
of any contract which the parties have put into writ- 
ing. [ibid.] 

Subramanian v. Lutchmon, 71 Ind, Cas. 650; 50 I. A. 
77; A. I. R. 1923 P. O. 59; 44 M. L. J. 602; 32 M. L T. 
184; 25 Bom. L. R. 582; IR. 66; apur I: J. 25; 38 0. 
LJ. 41; 18 L. W. 446; (1923) M. W. N. 762; 28.0. W. 
N. 1; 50 ©. 338 (È. O.), followed. 

A ‘mortgage-bond which cannot be proved as such 
can be admitted in evidence a8 a simple bond for 
payment of money. |p. 949, col. 2 

Jagannath Khan v. Bajrany Das Agarwala, 62 Ind, 
Cas. 97; 48 C. 61, distinguished. 

Tofaluddi ` Peada v. Mahar Ali Shaha, 26: 0.78; 13 
Ind. Dec, (x. 8.) 654, followed, 


Appeal against a decree of the Officiat- 
ing Subordinate Judge, Dinajpur, dated 
the 13th ‘September 1922, reversing that 
of the Munsif, Additional Court, at Balur- 
ghat, dated the 15th July 1921. - 


Babus Girija Prosanna Sanyal.and Indu 
Prokash Chatterjee, for the Appellants. 

Babu Dinesh Chandra Roy, for the Re- 
spondents. 

Babu Biraj Mohan Majumdar, 
Deputy Registrar. 


JUDGMENT.—The plaintiffs sued the 
defendants on an alleged mortgage. The 
suit was contested on the ground thatthe - 
mortgage-bond was not duly attested and 
that no consideration passed and that it 
was merely a benami transaction. The 
first Court held in favour of the plaintiffs 
on the question of attestation but dis- 
missed the suit on the ground-that the 
mortgage wasa benami transaction. The 
lower Appellate Court has held that the 
bond was not properly attested but has 
disbelieved the defendants’ case that the 
transaction was benami and has: held that 
-the consideration money was. paid. He 
has granted the plaintiffs a decree with a 
direction that if the defendants do not de- 


J rm 


for the 


949 


required bys. 59 of:the Transfer of Pro-!:\ 
perty Act. Though the bond. cannot.-be .- 
proved as a mortgage-bond it is no bar, to. 


[92 I. 0, 1928] LAOAHMAN SINGH V, RAM DAS, 


posit the decretal dues within three months 
. they will be absolutely debarred from all 
rights to redeem. the property, 


It is contended on behalf of the appel- 
lants that after finding that the bond was 
not’ properly attested the lower Appellate 
Court should not have held that there was 
a valid mortgage. This decision is based 
on the finding that the loan was for less 
than Rs. 100 and that the plaintiffs got 
possassion of the property, so a document 
was unnecessary. In our opinion on the 
finding: that the bond was not legally at- 
tested the lower Appellate Court was wrong 
in holding that the mortgage had been 
proved. Itis pointed out by the Judicial 
‘Committee of the Privy -Council in Subra- 


monian v. Lutchman (1) that oral proof can-- 


not be substituted for the written evidence 
of any contract which the parties have put 


into writing. There isa further difficulty. . 


in the plaintiffs’ way. Assuming that the 
mortgage could be effected by delivery of 
possession and that this could be proved 
although the bond. has been executed, 
there is no finding that possession was de- 
livered in order to effect a mortgage. Though 
the plaintiffs had -got possession of the 
property it is the defendants’ case that this 

possession was obtained by them as adhiars. 
` The first Court accepted the contention of 
the defendants that the plaintiffs’ posses- 
sion was that ofadhiars and that finding 
had not been reversed by the lower Appel- 
late Court. Ifthe plaintiffs were put. in 


possession as adhiars the finding of the - 


lower Appellate Court would not be suffi- 
cient to establish a mortgage by delivery 
of possession on payment of the money ad- 
vanced. i 

Oa behalf ofthe respondents it is con- 
tended that the finding of the lower Appel- 
late Court that the document wes not at- 
tested is wrong. Reliance is placed on 
the decision of a Divisional Bench of this 
Court to which one of us was a party in 
Jagannath Khan v. Bajrang Das Agarwala 
(2). What was heldin that case was that 
the writer of a mortgage-bond may be a 
competent witness to prove its execution. 
It was ‘certainly not held that a witness 
who signs the bond before the mortgagor 
is a witness who has attested the bond as 


(1) 71 Ind. 650; 501 A. 77; A. L R. 1923 P. C. 50; 44 

M. L.-J. 802; 32 M. L. T. 184; 25 Bom. L. R.582; 1 R. 

66; 2 Bur. L. J. 25; 380, L. J. 41; 18 L. W. 446: 

(1923) M. W. N. 762; 28 O. W. N. 1; 50 0, 338 (È. O). 
(2) 62 Ind. Cas, 97; 48 O. 61. 


its being admitted in evidence'if itis re>- 


garded asa simple bond for payment of | 


money. In the case of Tofaluddi Peada vi, : 


v. 


Mahar Ali Shaha (3) it was held that when . -; 


a suit is brought upon a mortgage-bond 
although the mortgage is'held to be invalid: 
on the ground that the requirements of. 
s: 59 of, the Transfer of Property Act were 
not satisfied the plaintiff is entitled to re-. 
cover upon the covenant, the money which 
the defendant covenanted to pay. In this 


case, therefore, the bond though not ad», 


missible to prove a mortgage is admissi- 
ble to prove a covenant to re-pay money, 
and on this covenant the plaintiffs are en- 
titled to a decree for the amount that has 
been decreed by theeower Appellate Court, 

“The appeal is accordingly allowed to this 
extent :—The decree of the lower Appel- 
late Court will be modified by striking out 
the last sentence, “ defendant do deposit 
the decretal dues within three months, on 
default defendants be-absolutely debarred 
from all right to redeem the property.” 

As the appeal has‘ been only partially 
successful the parties will bear their own 
costs in this Court except. as regards the 
minor respondents whose costs haye 
been paid. - a 

M, B, Appeal allowed : 

4 Decree modified,.. . 
(3) 260. 78; 13 Ind, Dec, (x. 8.) 654. 
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LAHORE HIGH COURT. 
MISOELLANTOUS First CIVIL APPRAT 
No, 1489 or 1925. 

December 3, 1925. 
Present:—Mr. Justice Dalip Singh.” 
LACHHMAN SINGH—Insotvent— ` 

APPELLANT. 
Versus 4 
RAM DAS AND OTHERS—COREDITORS AND 


OFFICIAL RECEIVER, GURDASPUR— -” 


RESPONDENTS. 
Insolvency—Mortgage of insolvent’s property. 


The Court has jurisdiction to mortgage an insol- 


vent's property but ordinarily such a course should 
not be adopted. 


Manji v. Girdhari Lal, 61 Ind. Cas. 664; 21. 78,. : 


referred to. - ; A 
Miscellaneous first appeal from an order. 


of the District Judge, Gurdaspur, dated. ` 


the 25th May 1925, 


already . , 


Pi 
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Mr. Shamair Chand, for the Appellant. 
Lala Badri Das, R. 'B., for Lala Fagir 


Chand, for the ‘Respondents. 


~ 


J UDGMEN ¥.—The ruling reported 


as Manji v. Girdhari Lal (1) was evidently - 


not brought to the notice of the learned 
District “Judge. Jaccept the, appeal and 


remand the caseto the learned District- 


Judge to dispose of the application with 
reference to the remarks in that ruling in 
the'last paragraph at pages 81, 82*. The 
Court has jurisdiction to mortgage the land 


_ but ordinarily such a course should not be- 
adopted. It is not, clear if the learned- 


District Judge considered the matter from 
this “point of view. He shoulddo so and 
then arrive at a decision. 

RL.” Appeal accepted. 
ioe ie Case remanded, 
` (1) 61 Ind. Cas. 664; 2 L. 78. 
` *Pages of 2(14,—[ Id] 
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<. MADRAS HIGH COURT. 


|" Civin APPEAL No. 88 oF 1922. 

. July 24, 1925. 

_ | Present: —Mr. Justice Odgers and 

Mr. Justice Madhavan Nair. À 


H 


i 'DOST MUHAMMAD KHAN SAHIB AND 


~  “OTHERS--PLAINTIFFS—APPELLANTS 
4 versus ` 
KADAR BATCHA SAHIB—DEFENDANT 
“ — RESPONDENT. - 

" Civil Procedure Code (Act V of 1908), s. 92— 
Muhammadan josque—Scheme suit— Wor shippers, 
right of —Interest in trust’, meaning of—Residence in 
neighbourhood without habitual worship, whether 
suficiest—Muhammadan Law—Wakf—Muttawaliship 
—Succession. 

The interest in a public trust for the purposes of a 
suit under s. 92, C. P. OC., must be clear, present and 
substantial and not remote and fictitious’ or purely 
illusory or amere contingency. Beyond that, the 
question is one of fact, and must be left to the Court 
to be decided ona consideration of the -particular 
circumstances of each case. [p. 952, col. 1.] - 

Persons who reside in the neighbourhood ‘of a 
mosque without being habitual- worshippers in it or 
in any manner specially interested in it, although as 
Muhammadans they may have a right to offer. - prayers 
therein, do not possess sufficient “interest in the 
trist” within the meaning of s.92, ©. P. C.;to entitle 
them to institute a suft under the section, [p. 954, col. 


"Ramachandra Iyer v. Parameswaran Munbi, 50 Ind. 
“Cas. 693;'42 M 360; 36 M. L. J. 396; 25M. L. T. 301; 9 
L. W. 492; (1919) M. W. N. 370 and Vaidyanatha Ayyar 
“we Swaminatha Ayyar, 82 Ind. -Cas. 804; 47 M. 884; 47 
„M L. J. 361; %5 M. L. T. 189; A. IL R. 1924 P. 0. 291; 
2M. W. NY ae 100. &-A. L. R. 1076; 26 Bom. 
Je Re 1121; 20 E. W. 803;.22 A. L. J. 983; 400. Lid. 
454; 29 0, W, N. 184: 51 TA. 282526 P. L. RAL. R. 
GA. _(P. ©.) 17; 1 0. W, N. 617 @. ©,), relied op; ~>- - 


DOST MUHAMMAD V. KADAR BATOHA, 


` [92 I. 0.1928] 
Gopala Krishnier v. Ganapathy -A iyan, 58 Tnd. Cas. . 
194; 12 L. W.772at p. 775; (1920) M. W. N. 478 and 


Garuda Sanyasayya v. Nerella Muthemma, 48 Ind. _ 
Cas. 740; 9 L. W. 1; 35 M. L. J. 661; 25M. LT. 86, 


distinguished. 
Per Madhavan Nair, J.—Under the Muhammadan 


Law in the absence of any rules laid down by, the found- . 
er of the mosque, the muttawalli for the time being 

may Po appoint a successor to himself. [p. 956, | 
col. 2 . 


Appeal against adecree of the Court’ 
of the Subordinate Judge, Tanjore, in O. 
S. No, 11 of 1919. . 

Mr. P. R. Ganapathi Fyer, for the Appel- 
lants, : 
-Mr. S. Varadachariar, for the Respond- 


ent. : 

JUDGMENT. f 
- Odgers, J.—In this case four plaintiffs ` 
Muhammadans brought a suit under s. 92 
of the C. P.O, for the removal of the de- 
fendant from the management of mosque 


“ Pallivasal in Ellaimankoil Street, Tanjore 


and for consequential reliefs including a 
scheme for the management of the said 
mosque. The Ist plaintiff is stated in the 
plaint to reside at Chunnambukara Street,’ 
the 2nd plaintiff at Kollupettai Street, 3rd- 
at Attumanthai Street, and the 4th out of 
Fort, Tanjore. 

The appeal has been argued before us on‘ 
the point of want of interest of the plaint= 
iffs under the section ofthe C. P. ©. and 
also with a view to establishing certain 
charges set out in plaint para. 8 (f) (g) (4) 
and (1) in order to prove certain: mismahage- 
ment in respect of the temple accounts 
and property. The learned Judge has dis- 
imissed the suit on all points and-I shall 
proceed to deal with the-first point, that: 
of interest as, in my opinion, the appeal 
can be. ‘disposed of on that ground. 

- The defendant in his written statement 
alleges that the plaintiffs are not residents 
of the locality, nor do they live cluse to 
the plaint mosque. They have never wor- 
shipped in the mosque nor have they any 
right to do so. By a stone inscription; 
Ex. B appearing in the mosque, it would 
séem that Bapu Vaidyar erected the mosque 
about the-year 1847 or 1848. Exhibit A isa 
settlement deed of 1879 by one Amir Khan 
Sahib, grandson ofthe founderin which 
he settles Rs. 4,000 worth of property for ` 
the benefit of the charity established by his 
ancestors in the mosque in Eliammankoil 
Street, Tanjore, and, appoints his foster 
son who is the defendant to enjoy the trust 
property and apply the .income.'to it. : On 
the evidence the learned Judge has -found 
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that the Ist plaintiff who is the duffadar 
of the District Court of Tanjore lives far 
away from’ the plaint mosque thera being 
three other mosques’ nearer to his house 
and that his opportunities for attending 
the plaint mosque: are limited to the occa- 
sions when he happens to visit his second 
wife when she is living in her mother’s 
house. The 2nd plaintiff says that he at- 
tended the mosque when he went to his 
brother’s house for meals. As there is ill- 


feeling between the two, it is improbable. 


that he would go to his brother's house for 
this purpose. He admits that he had not 
been to the mosquein the month of Ramzan 
for the past seven or eight years, or on the 
- 12th day of the Barabafat month all of which 
are festive occasions among Muhammadans. 
The 3rd plaintiff isa native of some village 
in Pudukottah and admittedly he went for 
prayers to one or other of the two mosques 
which are near his shop and would appear 
to have no’occasion to go to this mosque 
in the Elliammankoil Street. Fourth plaint- 
iff livesin the same street as the 3rd. He 
admits that he had been employed in differ- 
ent places in different capacities for the 
last 10 or 15 years and, consequently 
he would have had no opportunity of 
going to this ‘mosque. for prayers. There 
are further other mosques near his house, 
three within half æ furlong and one within 
a furlong. He says he used to go to Elli- 
amman Street to collect moneys for bis 
employer, Fle, however, admits that he has 
not for- the last 2} years gone to that street 
for this purpose. It is, therefore, found by 
the learned Judge and in fact admitted hy 
the learned Vakil for the appellants that 
none of these plaintiffs can be said to be 
habitual worshippers of the plaint mosque. 
Mr, P..R. Ganapathi Iyer for the appellants 
contends first that every Muhammadan is 
entitled as such to attend any mosque for 
wordship, and this may be at once ad- 
mitted to be correct. He relies not only 
ou this but also on the fact that the plaint- 
iffs are residents of the locality and his 
contention is that these two points, 2. e., 
right to worship and residence in the 
locality taken together would afford the 
interest acquired under s. 92. The test to 
be applied has been authoritatively laid 
down asfar as we are concerned by the 
judgment in Ramachandra Iyer v. Para- 
meswaran Mundi (1). That was a well- 


(1).50 Ind. Cas, 693; 42 M. 380; 36 M. L. J. 396; 25 
M, L. T. 304; 9 L. W. 492; (1919) M. W, N. 370. 
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known case in which Mr. T. R. Ramachan- 
dra Iyer claimed interest asa member of 
the Hiadu community and, thereby alleged 
title to institute a suit in respect of a temple- 
in Tellichery. In the full and instructive 
judgment delivered in that case by Wallis, 
C. J., the history of the provision of law 
is traced and the learned Chief Justice 
came tothe conclusion that in order to 
entitle a plaintiff tosue under the section 
“he must have a clear interest in the 
particular trust over and above that which 
millions of his countrymen may be said 
to have by virtue of their religion.” The 


‘learnéd Cheif Justice after referring to the 


amendment of the saction which originally 
contained the words “ direct interest” was 
of opinion that even after the amendment 
the words “interest in trust” must still, 
in Lord Eldon’s wogds, be ‘a clear interest’ 
that is tosay, a present and substantial, 
and nota remote and fictitious or purely 
illusory interest and further “ that interest 
if the provision is not to be altogether illu- 
sory, must arise from some special relation 
in which the plaintiff stands to the endow- 
ment in question as compared with the 


‘whole body of religious community through- 


out India.” On a difference of opinion be- 


_tween the learned Chief Justice and Kumara- 
‘swami Sastri, J., who took the view that 


the right of worship in a particular temple 
is sufficient interest under’ the section, the 
case was referred to three learned Judges 
of this Court one of whom was Abdul 
Rahim, J. Had this:‘learned Judge said in 
his judgment anything particularly appli- 
cable to mosques as distinguished from 
temples, it would in my view haveeearned 
He agreed with Kumara- 
swami-Sastri, J., and held with him that 
the settion gave the right tc institute ac- 
tions to secure proper administration of - 
temples and mosques to all persons who 
have a right of attendance and worship 
at these religious foundations, The major- 
ity of the Court, however, Oldfield and 
Coutts Trotter, JJ., held otherwise and 
agreed with the judgment of the Chief 
Justice. Oldfield, J.,in the course of his 
judgment said: “ Pro8f of residence in 
the neighbourhood of the institution will 
no doubt be one way of establishing pos- 
session ofan interest, not by any analogy 
with the rights of parishioners in England, 
put on the simpler ground that those gwho 
live near tothe institution will be most 
likely to take adyantage of its benefits,” 
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It would,.therefore, seem that the test of 
locality is only to be applied in relation to 
actual user of the temple or mosque by the 
inhabitants residing close to it. Coutts 
Trotter, J., was distinctly of opinion that 
the right te worship in a temple was not 
equivalent to interest and refused to import 
the definition in s. 15 ofthe Religious En- 
dowments Act (As Wallis, O. J., had refused 
to do before) in order to interpret the 
meaning of s, 92, C. P.O. “The learned 
Judge continued. “In so faras the-decided 
cases, suggest a limitation, the limitation 
suggested is that of. living in the neigh- 
bourhood of the institution in question and 
habitually resorting thereto for purposes 
of worship.” On that, one can be asked 
“what is your definition of neighbourhood?” 
“ What is your definition of habitual resort- 
ing?” The learned Judge confessed that 
no universally applicable formula in answer 
to these questions could be discovered. 
All that can be done is to say that the inter- 
est required by the Statute must be clear, 
present and: substantial and not a remote 
and fictitious or purely illusory inter- 
est .or an existing interest and. not a 
mere contingency. Beyond that the learned 
- Judge was of opinion that the question was 
a pure question’ of fact,and must be left 
to the Court to decide on a consideration 
of the particular circumstances of each 
case, The latest case in the Privy Council 
Vaidyanatha Ayyar v. Swaminatha Ayyar 
(2) does not touch the present matter, It 
seems to me unnecessary in the light of 
the judgment .of the majority of Judges in 
Ramachandra Iyer v. Parameswaran Munbi 
(1) to, examine the earlier cases on the 
subject and applying that case to the facts 
of this case as previously set out, it appears 
to me that it. cannot be said that the 
plaintiffs had anything but an illusory or 
fictitious interest in this mosque. They 
either did not worship there at all or wor- 
shipped on such rare occasions and such 
long. intervals that they cannot be said to 
have a real or clear interest as required 
by the decision. It appears to me perfectly 
clear that Mr. P. R. Ganapathi Iyer’s sug- 
< gestion is that the residents of the same 
town have the requisite interest even if 
they do not worship at the particular temple 
(2) 82 Ind. Cas. 804; 47 M. 884; 47 M. L. J. 361; 35 

M. L. T. 189; A. T. R. 1924 (P. O.) 221; 11924) M. W. N. 
749; 10 O. & AsL. R. 1076; 26 Bom. L. R. 1121; 20 L, 
W. 03; 22 A. L. J: 983; 40 0. L. J. 454; 29 0. W.N. 
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Parameswaran Munbi (1) that so long. as- 


they have the right to doso, they must be - 7 


shown to have some interest over and above 
the rest of the residents of the locality of 


their own community who are entitled as .- 
members of that community to take part.” . 
in the worship conducted in the institutions. ~ 
This the plaintiffs are not shown to pose > ` 
Weare referred to one decision in - 


sess. 


[92 I. ©. 1926} v 


or mosque in question. It is, however; clear’: 
onthe decision in Ramachandra: Tyer Ve `: 


athe 


Garuda Sanyasayya v. Nerella Muthemma -- 


(3) where the point arose but is dismissed.. ; 
Tt wasa i 
case of choultry and ‘the learned. Judges. -: 
held that as the plaintiffs were residents’ 


in three lines of the judgment. 


in the locality in which the ‘choultry was 


situated and were members of the com< -- 


munity for whose benefit the charity was 
founded, it was sufficient to give them 


interest to institute. a. suit for its manage- .. ` 


ment. Wallis, C. J., was one of the Judges 
who decided that case which was prior.to 
this 
Parameswaran Munbi (1). In my opinion, 
therefore, the learned. Judge in this case 


was right in dismissing the suit on the.point . - 


of want of interest in the plaintiffs: - 
It is unnecessary in the. view L take on 


this point to discuss the question of the’ < 
But I may add that having - 


charges. 
carefully considered the matter I should, if 
necessary, be of opinion that none of the 
charges have been established against the 
defendant. Onall these grounds, therefore, 


it appears to me that the appsal must be ` 


dismissed with costs. , 
Madhavan Nair, J.—This appeal 
by the plaintiffs arises ina suit instituted 


by them under s..92 of the C.P.C. in, 


which they prayed for the removal of the 
defendant from the management of the 
plaint musjid (mosque) and its endow- 
ments for the appointment of new trustees, 
for the taking of accounts and for a 
scheme for the proper management of the 
mosque. The plaint mosque is situated in 
Elliammankoil Street, Tanjore, and was 
founded by Bappu Vaidyar in Hijiri 1243 
(1847-1848). On the lst of November 1879, 
Amir Khan Sahib, the grandson of Bappu 
Vaidyar and last of the family of the 
original founder made a settlement, Bx. I, 
by which he endowed the mosque with 
some property and appointed his foster-son 
“as the person entitled to enjoy the proper- 

(3) 48 Ind. Cas. 740; 9 D. W. 1; 35 M. L. J, 661; 95 
M. L, T. 86. ; 


decision in Ramachandra Iyer vv.. 


ty 


g2 1,0. 1926] ... 


i y endowed for charity and to carry out the 
charity by’ means of its income” specifying 
in the deed the main objects for which the 
income of thé properties was to be utilised. 
The plaintiffs alleged in their plaint that 
they resided close to the mosque and were 


: intefested in it and in the-trusts relating 


theréto, that the defendant was not the de- 


jure or ‘rightful trustee, that, he had.com- 


mitted various-breaches of trust and that, in. 


consequence he should be removed from the 


' management of the’ mosque'and its pro- 


n 


perties. The ‘défendant .in his written 
statement pointed out that theplaintifis were 


not “tesidents of the’ locality, ° that they had” 


interest in the plaint mosque as contem- 
plated by s. 92 of the °C. P. C. that he was 
“not only. the de facto but the dé jure trustee 
also” and that he was.not guilty of any of 
the breaches of tr ust.specified in the plaint, 
Various issues were frdmed by the Subordi- 
nate ‘Judge dealing with the allegations 
in the pleadings, but the appellants, 
confined their arguments only to the 
finding of ‘the Subordinate Judge as 
regards five issues these being:—Issue 
I. “whether the plaintiffs have suffi- 
cient interest in. the plaint mosque and is 
the suit sustainable.” 

Issue If “‘whether the ‘defendant is not a 
de jure trustee ?” 


Issue V “whether item 3 of Sch. A of | 


the plaint ever belonged to the trust?” 
Issue VIII “whether the defendant 

has.committed all or any of the breaches 

of the trust alleged in the plaint and is 


| he liable to be removed from the trustee- 


ship?” and 
Issue IX “whether a scheme 
cessary and if so, on what terms?” 
The learned Subordinate Judge found 
against the plaintifis on all these issues 
and, in consequence, dismissed the plaint- 


is ne- 


ifs’, ‘suit. 


The first, question to be considered is 
whether the plaintiffs or any of them have 
the “interest” in the trust within the mean- 
ing of s. 92 of the ©. P. O., entitling them 
to maintain the suit. As- the decision of 
this question will to some extent depend 
upon the facts of the case, it is necessary 
to state in some detail the evidence bearin g 
on it and my conclusion thereon before 
dealing with the cases relied on by the 
appellant's learned Vakil. The Ist plaint- 
iff who is examined asthe 10th witness for 
the plaintiff has been in Government 
service since. 1883, and since 1890 he is 
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employed i in the District Court of. Tanjore i 
asa dujffadar, His place of residence since 


1902 is Chunnambukara Street which is- ` 


five or six furlongs off from the plaint 
mosque situated in Ellaimmankoil Street. 
He states that his grandfather had a house 
‘opposite to the mosque and he lived’ in it © 
for thirty years and has then gone often and 
offered prayers in the mosque. , The latter 
‘statement is not supported by independent 
evidence. His’ grandfather's house . has 
been sold to the defendant's brothers He 
married in 1891 ‘his second wife who has a 


house in Elliammankoil Street. When she _ 


lived .with her mother for seven or eight. 
years on account of her quarrel with his first 
wife, he states that he used to visit her and 
then used to go to this mosque in the morn- 
ing on Sundays and in the evening on 
other © days. He adrpits that there are two 
mosques within about two furlongs from 
his house. As duffadar he states that he 
was to bein Court at 10-30 A. M. and until 
such time as the District Judge sits and 
that while on duty in Court he used to make 
prayer onlyif he had time. Although ac-_ 
cording to their religion the Muhammadars 
were to offer prayers five times a day, the . 
evicence shows that it.is not necessary to 
make these prayers in the mosqueas they 
may be offered at any place where they 
happen to be at the time. Though this 
witness says that he has been offering pray- 
ers in this mosque regularly, the evidence 
of the defendant is that this.. witness has 


never gone to the plaint mosque for offer- 


ing prayers, Itis to be notieed that thera 
are mosques which arenearer to his present 
place of residence than the plaint masque. 
The evidence in the case seems to. suggest - 
that though he may have offered prayers in 
this mosque, he. might have done so 
only on those occasions when he happened 
to visit his second wife when she lived in 
her mother’s, house. It may be noticed that . 
he has till now instituted four scheme suits 
and he does not appear to be a man of 
means. 

The 2nd plaintiff is examined as ‘the 
plaintiff's first witness, He has been living in 
Pambatti or Kalapathi Street out side the 
Fort away from the musjid for the past seven 
or eight years. Previous to that, it is true, he 
lived in Suryappa Lane aboutone and a half 
furlongs from this mosque, but pe does not 
seem to have been a regular worshipper gn 
the mosque. He states that he used to go to 
the plaint mosque for prayer once in.in two 
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` or three days for the past seven or eight years. 


It ig difficult to believe thathe speaks the 
truth when he makes this statément.. He 
adrhits that there is ‘in the street,in which 
he livesa musjid about a hundred yards off 
from his house, and there are also other 
mosques nearer to his house. No special 


- reason is assigned for his going to the plaint 


mosque for w worship than to the mosgues, 
néarer to his residence. He states that he 


has a shop’ in the Ayyankadai near the 


mosque that his brother lives in the fourth 


` house from the’plaint mosque and that he 


used to go to his brother's house from ‘his 
shops for meals. Itis suggested in the evi- 
dence of D. W. No. 2 his brother that there 


’ is? ill-feeling between the two brothers and 


it is hardly likely that he would have taken 
meals in his brother’s house. This wittiess 
admits thathe has notegone into the musjid 
‘during the past seven or eight years in the 
month of Romzan or onthe twelfth day of the 
Baryabafat emonth—both important festive 
‘occasions in Muhammadan mosques. On. the 
‘defendant's sideit'is stated that this witness 
used to go very rarely to the plaint 
‘mosque for offering prayers. The witness 
states that he has not ‘been on speaking 
terms with the defendant inthis case for 
the past ten or twelve years owing to ill- 
“feeling. It appears to. me from this evi- 


` 'dénce that this witness might have only 


‘ovtasionally visited the mosque for offering 


i pray yers. 


“The 3rd and 4th plaintiffs are examined as 
the 8th and 9th witnesses for the plaintiffs, 
Their evidence is not of much importance. 


` Plaintiff witness No. 8, a native of Puddu- 


‘kottdh is a trader and lives near Pambatti- 
‘kara Street, in which there is a mosque and 
near which also there is another one. He 
admits that he used to offer prayers there. 
He has no dealingsin Ellaiamankoil Street 


“in. which the plaint mosque is situated and 
: ‘his occasions to go there arefew, He doesnot 


rememberhow many years ago he went tothe 
plaintmosque first; Plaintiff witness No. 9also 
like the other witnesses says that he offered 
‘prayers in this mosque, butit is extremely 
‘doubtful if he has so done -except very 
rarely. - He lives away from the mosque and 
thas -been employed in different places 
‘which would suggest that he would have 
had no opportunity to go to this mosque. 
There are mosques near his place of resid- 
ece, He states that he went inside this 
mosque one anda half or two years ago. 
‘My conclusion -from the summary of the 
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evidence’ given above is that, though the 
plaintiffs may be said to reside in the 
neighbourhood of the mosque, they are not 
habitual worshippers in it, nor are they 
in any .manner specially -interested in 
the mosque, though as Muhammadans 
they like the others have: admittedly. 
a. right to offer prayers there. There are 
mosques nearer their places of residence 


“which makes it unlikély that they would 


have gone to this mosque for worship 
frequently. The evidence also suggests that 
the plaintiffs in instituting this suit are not 
actuated by considerations relating to the 
improvement in the administration of the 
mosque and its properties. 

In these circumstances, the question of law 
to be considered is whether the plaintiffs have 
the interest in the trust contemplated by 
s. 92 ofthe ©. P.O. Whatis the nature of 
that “interest” has been elaborately con- 
sidered in the Letters Tarpa Appeal in 
Ramachandra Iyer - Parameswaran 
Munbi (1). -In that case a eae was instituted 
under s. 92 ofthe C. P.O. for the removal 
of the trustees-of a temple at Tellicherry 
and for other reliefs. One ‘of the plaintifis 
Was Mr. T. R. Ramachandra Iyer. WHis-in- . 
terest in the trustentitling him to institute 
the suit was not based on the fact that he 
had worshipped in that temple once or 


‘twice. when he went to Tellicherry in his’ 


professional . capacity some eight or ten 
years ago, nor upon the fact that he was 
the President of the Dharama Rakshuna 
Snbha but solely upon his- right which he 
as a Hindu has of worshipping in every 
Hindu temple throughout India. It was 
there Held that ‘the mere right ofa Hindu 
plaintiff to worship in a temple is not such 
an interest in the trust as to entitle him to 
It was argued that every 
Hindu tempie mist be. presumed to be 
dedicated for the use of all Hindus and that 
‘each of the individuals has, therefore, an ` 
interest in the trust of every Hindu temple. 
This argument was overruled by Wallis, ©. 
J., who after an exhaustive examination or 
the ‘history of the section and of the case law 
relating to it held that interest in the oe 
must be “a clear interest” that is to say ‘ 


‘present and substantial and not a remote a 


fictitious or purely illusory interest,” and also 
that that interest “if the provision is not to 
bealtogether illusory must arise from special 
relation in which the plaintiff stands to the 
endowment in question as compared with the 


whole body of religious community througli 


(92 I, O: 1926) - 


out ‘India.’ His Lordship also expressed 
the view that “the bare possibility, how- 
ever, remote, that a Hindu might desire to 
resort to a particular temple gives him an 
interest inthetrust appears to defeat the 
object with which the Legislature inserted 
these wordsin the section.’ The majority 


of the learned Judges who heard the Letters” 


_ Patent Appeal on a difference of opinion 
between the learned -Chief Justice and 
Kumaraswami Sastri, J.,accepted the opinion 
` of the learned Chief Justice. As his judg- 
ment shows, the observations therein on the 
question before me apply with equal force 
to the caseof Muhammadans worshipping 
in Muhammadan mosques also. In Vaidya- 
nalha Ayyar v. Sawaminatia Ayyar (2) their 
Lordships of the Privy Council expressed 
approval of the opinion of Wallis O, J. al- 
teady quoted. In thatcase the suit under 
s. 92, ©. P. ©. related toa chattaram and its 
properties and one of the questions for de- 
cision was whether the plaintiffs had the 
interest inthe trust contemplated by that 
section. On that point their Lordships 
were of opinion that the fact that “the plaint- 
iffs are descendants although only in female 
lines of the founder of the chattavam gave 
them an interest in the proper administra- 
tion of thetrust sufficient to enable them 
to maintain this suit, although they them- 
selves may never find if necessary to use 
the chattaram asa rest house or to obtain 
food there”. Mr. Ganapathi Aiyar does 
not call into question the correctness of the 
decision in Ramachandra Iyerv. Parames- 
waran Munbi (1), but argues that the case 
is an authority for the proposition that, if 
the plaintifis reside in the neighbourhood 
of the suit institution such residence coupl- 
ed with their admitted right to worship 
therein necessarily givesthem theinteresten- 
titling them to institute the suit under s, 92, 
U. P. C. In support of this argument refer- 
ence is made to certain passages in the 
judgment of Oldfield, J., and of Coutts- 
Trotter, J., but on examination it will be 
found that these passages do not lend any 
support to the argument advanced by the 
learned Vakil. Oldfield, J., states, that 
“proof of residence in the neighbourhood 
of the institution will no doubt be one way of 
establishing possession of an interest, not by 
any analogy with the rights of parishioners 
in England, but on the simpler ground that 
those who live near to the institution will 
‘be most“ likely to take advantage of ita 
‘bénefits." T have no doubt that by this 
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statement the learned Judge did not mean 
to lay down as a proposition of law that 
residence in the locality coupled with the 
admitted right to worship in atemple or 
mosque means possession of an interest. 
within the meaning of s. 92. The context 
makes it clear that, according to the 
learned Judge's view, proof of residence in. | 
the neighbourhood will be one of important. 
facts to be considered in an enquiry regard-., 
ing the question whether a plaintiff who 
has aright to worship possesses the inte- 
rest in the trust contemplated by the section. 
The same is the view of Coutts-Trotter. J 
also. It seems to me that to a very large 
extent the question as to whether 
any particular person has or has not an 
interest within the meaning of s. 92, (Op 
C, is mainly a question of fact to be decided 
on a consideration of the circumstances of ` 
each case. The question was so treated im 
Gopala Krishnier v. Ganapathy Aiyar (4) 
for the learned Judge, Sadasiva Iyer, who 
delivered the judgment, states thus: “The 
first question argued in this appeal is whe- 
ther the plaintiffs have got the necessary 
substantial interest to institute the suit 
having regard to the Full Bench decision in 
Ramachandra Iyer v. Parameswaran Munbi 
(1). On the evidence taken on remand, I 
am clearly of opinion that the plaintiffs 
have got such a substantial einterest.” The 
decision in Garuda Sanyasayya v. Nerella 


. Muthemma (3) also does not support the 


position taken up by the appellants. Deal- 


‘ing with the question whether the plaintiffs 


have the interest to institute the suit under 
s. 92 Wallis, C.J. and Seshagiri Iyer, J. 
state “They are residents of the locality in 
which the choultry is situated and are 
members of the community for whose bene- 
fit the charity was founded. In our opinion 
these facts, give them sufficient interest to 
institute the suit.” Itis clear that residence 
in the locality is to be treated only as a 
question of fact from which an inference 
may be drawn regarding the question whe- 
ther a plaintiff who has a right to worship 
in a temple or mosque has or has not an 
interest to institute theesuit. The other ° 
decisions quoted to us need not be dis. 
cussed as all of them have been elaborately 
considered by the learned Chief Justice in 
Ramachandra Iyer v, Parameswaran Munbi 
(1) in dealing with the history" of's. 92.of 
the C. P. ©. Ithink that the facts of the 


(4) 58 Ind. Cas. 124; 12 L. W, 772 at p. 775: 
M. W. N. 478, A 
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case clearly show that though the plaintiffs 
reside in the:neighbourhood, they really 
have no present and substantial interest in 
the suit mosque. Their, interest in it is 
only fictitious or illusory. Being Muham- 
madans, they are no doubt entitled to wor- 
ship in the mosque, but they are only occa- 
_ sional worshippers: and, in my opinion, do 


not possess “the interest” entitling them to `’ 


institute the suit under s. 92, C. P. ©. as 
explained. in Ramachandra [yer v. Para- 
meswaran Munbi (1). 

The question raised by Issue II is 
whether the defendant is not a de jure 
trustee, The learned. Subordinate Judge 
found on this issue against the plaintiffs. 
The-case for the appellants on this issue 
presented before us by their Vakil is some- 
what different from the one raised by them 
in their plaint and congidered by the learn- 
ed Subordinate Judge. Paragraph 7 of 
the plaint states, “the defendant was ap- 
pointed by the said Amir Khan Sahib to 
be a person entitled to keep the enjoyment 
of the properties endowed from the charity 
and to conduct the charities out of the 
income of the same. The defendant is not 
appointed to'be the trustee of the musjid 
assuming such appointment would be valid- 
ly made, buthe has been made de facto 
trustee of the musjid ever since the arrange- 
ment: evidenced by the said document 
and ever since*Amir Khan Sahib’s death ” 
No doubt the question as regards the valid- 
ity of his appointment as trustee is refer- 
red to by the defendant in the written 
statement but the case raised by the plaint- 
iffs (as may be seen from the paragraph 
quoted) is this, namely, that Amir Khan 
Sahib did not appoint the defendant as 
trustee of the musjid but only appointed 
him “to keep. the enjoyment of the proper- 
ties endowed for the charity and to conduct 
the charities-out of the income,” thereby 
drawing a ‘distinction between a “trustee of 
the mosque’ and a manager of the pro- 
perties.” This argument was overruled by 
the Subordinate Judge and has not been 
availed of before us by the learned Vakil 
as obviously Ex. I the deed of settlement 
does not support it and there is no other 
evidence to justify it. What has been ar- 
gued before us is this, namely, that Amir 
Khan Sahib had no power to appoint the 
defendant gs his successor. It is true that 
asefoster-son the defendant is not entitled 
to lay any hereditary claim’ to the trustee- 
ship, but Amir Khan Sahib was himself a 
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mutiawalli and it is a well-known principle 
of Muhammadan Law that, in the absence 
of the rules laid down by the founder of 
the mosque, the’ muttawal:i for the time 
being may validly appoint a successor to 
himself. The present defendant was so 
appointed in 1879 and, in my opinion, he is 
a validly appointed. trustee. . 

Issue V raised the question, whether- 
item 3 ofSch. A of the plaint ever belong- 
ed to the trust ? This item consists of two 
shops. The .appellants’ case is that they 
formed the mosque property and that the 
defendant sold them to his brother against 
the interest of the trust, the defendant's 
case being that they were his absolute | 
private property. It is conceded that there 
is no document showing. that these shops 
ever belonged to the mosqué. It is admit- ` 
ted that the mosque has no other properties 
except those left to it by Amir Khan Sahib 
under Ex. I and it is not disputed’ that 
these two shops are not included in Ex. I. 
In this connection our attention has been 
drawn to Exs. II, II, IV, V and V (a). In 
these documents which dealt with a house 
which was mortgaged and afterwards sold, 
Khadar Batcha’s shops (viz. these shops 
belonging to Khadar Batcha the defendant) 
are described as one of the boundaries and 
the Ist plaintiff has attested them. It has 
been argued before us that these documents ` 
are legally inadmissible in evidence, but 
this objection does not seem to have been +- 
taken in the lower Court, nor has it been 
raised in the grounds of appeal before us. 
Even if we ignore these documents, it 
follows from what has been pointed out 
above that these shops do not belong to the 
mosque. -The plaintiffs rely ona recital in : 
Ex. XVI the sale-deed under which the 
defendant conveyed these two shops to his 
brother Moideen Batcha (D. W. No. 4). The 
recital is that the shops in question “were 
originally enjoyed by Amir Khan Sahib 
and are now enjoyed by me.” In view of 
the admitted fact that all the properties 
belonging to the mosque were endowed to 
it under Ex.I and that Ex. I does not con- 


tain the shops in question, the statement- | 


in Ex. XVI is not as important as it might 
otherwise be. 
explanation and that has ‘been accepted by 
the Subordinate Judge. The plaintiffs: 
themselves have no personal knowledge of 
the endowment of the shops of the mosque. 
In my opinion, there is no reliable evidence 
on the plaintiffs’ side to show that these 
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two shops belonged to the mosque. In view 
. Of the admitted facts of the case and Ex. 1, 
Iam satisfied that the learned Subordinate 
Judgé has arrived ata correct conclusion 
on this issue.. 

Issue VIII relates to the question whe- 
ther the defendant has committed all or 
any of the breaches of trust alleged in the 
plaint and is he liable ‘to be removed from 
the trusteeship ? In the plaint fourteen 
specific breaches of trust are alleged against 
the defendant but the learned Vakil for the 

: appellants in his arguments before us has 
confined his attention mainly to charge (1) 
namely, that “no proper accounts are main- 
tained by the defendant.” : Even here he 
did not deal with all the various circum- 
stances discussed by the learned Subordi- 
nate Judge under this head. He had limited 
his arguments mainly to a consideration of 
the income and expenditure of the mosque 
and the general irregularities in the keep- 
ing of accounts by the defendant. As re- 
‘gards the income and expenditure the case 
‘of the plaintiffs is -that the lands should 
yield about 500 kalams a year or at least 
200 kalams after 1911 as spoken to by the 
defendant himself and that the expenditure 
would at the highest even according to the 
defendant amount to only about Rs... 300 
while the evidence on the defendant's side 
is that the income would be about Rs. 250 
‘all of which had to be spent for the ex- 
penses of the mosque. The evidence on the 
side of the plaintiffs as regards the income 
from the plaint lands is extremely unsatis- 
factory. On this point we have been refer- 
red to the evidence of P. W. No. 1. He 
states that the lands will yield an annual 


income of 500 kalams of paddy, that he saw | 


the lands for the ‘first time two or three 
years prior to the institution of the suit 
when he went tothe locality to ascertain 
their condition, He went and saw the 
lands along with two or three others, but 
he does not remember them now, At the 
time when he saw them the lands were not 
cultivated. From what he saw he could 
not say whether the lands were in gcod 
or bad condition. He does not know per- 
‘sonally the income of these lands. It is 
clear that this witness knows nothing about 
the lands in question, least of all about the 
income. According to this witness it would 
-cost Rs. 500 to conduct all the charities men- 
_ tioned in Ex. I. Plaintiff witness No. 10 makes 
a vague statement that the net income of 


‘these lands per year would be Rs, 700 for 


DOST MUHAMMAD V, KADAR BATCHA, 


‘defendant has 


. 957 


the past eight or ten years atid that prior to 
it the income would be Rs. 600 or Rs. 500. 
He does not give particulars justifying 
his statements, He states that for the past 
seven or eight years paddy is sold at from 
Rs. 2-12 to Rs. 4per kalam, but there is no 
independent evidence to support it. Accord- 
ing to him the expenses would come to 
over Rs. 600 in all per annum. In the 


dence on the side of the plaintiffs, we have 
to accept the evidence given om the defend- 
ant’s side. Here it is pertinent to remark 
that the appellants themselves have sought 
to support their case more by relying upon 
the evidence given by the defence than 
on the evidence given by the plaintiff's own 
witness. It is admitted that, when the 
defendants took up the management of the 
trust in 1879, the lands of the mosque con- 
sisted of both nanfa and punja, that the 
punja lands yielded nothing and that he 
connected them into nanja lands by spend- 
ing his own money and thus made the lands 
more valuable for tha trust. As D. W.No.1 
the defendant states, “When I took up 
the management the nanjas yielded only 
60 or 70 kalams and the punja lands did not 
yield anything. Then one kalam of paddy 
was sold at from l4-annas to Rs. 1-1-0," 
He states that “from 1911 onwardsthese 
lands yielded on an average 200. or 
210 or 220 kalams. As the price of the 
paddy is now high the income of these 
lands would now be enough to meet the 
expenses in the mosque. But previously 
when paddy was sold at alow price,I was 
spending my own money for the expenses of 


‘absence of reliable and disinterested evi- 


the mosque. The price of the other ayticles . 


has also arisen just like paddy.” Defendant 
witness No. 3 states thathe does not know the 
income ; but approximately a sum of Rs. 200 
or Rs. 300 would be spent inthe mosque. De- 
fendantwitness No. 6states that the defendant 
would spend in all about Rs. 200 or Rs. 250 
a yearand the lands would also yield only 


Rs, 200 or Rs, 250. The finding of the Sub.’ 


ordinate Judge that the accounts show that 
the defendant has advanced a sum of 
Rs. 4,027-6-0 to the mosque has not been 
challenged before us. His true that the 
appropriated Rs, 829-6-0 
from the trust funds towards his advance. 
The defendant seems to have entertained 
a mistaken idea that as the charity is his 
own, he has the rights to do additiqnal 


charities at his own expense and afterwards. 


appropriate the samefrom the lands at the 
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time when they yielded. The general 
effect of the evidence on the defendant's 
side is that the trust is evidently a poor 
one owning only a few properties which 
were not worth very much and that the 
defendant carried on the management as 
best as he could making’ both end meet. 
Whenever there was a deficiency of income 
he supplied funds from his own pocket. 
‘In my opinion, it has not been proved that 
in any particular year or for any number 
ef years there remained any appreciable 
surplus from the income of the temple 
lands after meeting the ordinary and the 
extraordinary expenses of the mosque and 
its reparis, 


As regards: the accounts, what has been ` 


pressed before us by the learned Vakil for 
‘the appellants is that they have been kept 
very irregularly. The defendant's own evi- 
dence discloses many irregularities in the 
keeping of the accofnts, It is admitted 
amongst other things that he did not write 
these accounts daily but only once a month, 
that he destroyed the papers wherefrom 
the entries in the account-books wêra 
_ copied, that he has misled up his own funds 
with those of the trust and that he does 
not know to write the accounts properly. 
“These various irregularities are referred 
to and dealt with by the learned Subordi- 
nate Judge in paras. 5i and-52 of his judg- 
ment. Though the conduct of the defendant 
in this mattencannot be approved by us, 
we have no doubt that the irregularities 
pointed out in the circumstances of this 
case do not justify us in holding that he 
should be removed on that account. I Have 
. examined the accounts of the mosque rang- 
ing from the year 1879 and in the ordinary 
course of things it will be too much to ex- 
pect one to preserve all the vouchers for 
the various entries during this long period 
of about fifty years. It is true that the 
accounts are written ina very small book, 
but we have to remember that the trust 
is also a small one with a small income 
- arising only from a single source and with 
expenses which do not range over many 
heads. Entries on account of the income 
and expenses cannot, therefore, be very 
large in number and this must account 
for the smallness of the account-book. The 
charge that the account-book has been 
written up after the institution of this suit, 
though suggested in the course of the 
argument, has not really been pressed- be- 
_ ide us and there is very little evidence to 


r 
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support it. The important facts to be no- 
ticed are that no specific misappropriation 
by the defendant of the trust funds has 
been pointed out, that it has not been shown 
that there is any clear false entry in- the 
accounts or that there has heen a failure on 
the part ofthe defendant to enter any item 
of income in them. The correctness of the 
entries regarding the expenditure has not 
been challenged. In his report in examina- 
tion by the Court the defendant states that 


“he does not use the trust funds for his 


private purposes. The correctness of this 
statement has not been disputed. ‘Though 
the account-book has not been kept in an 
ideal manner, the defendant has not mis- 
appropriated any ofthe funds of thetrust 
and has not written up false accounts. He 
has admittedly spent largefunds of his 
own for the purposes ofthe trust. In these 
circumstances, I do not think that the 
irregularities pointed out are sufficient to 
remove the defendant from the management 
of the trust. 

The next charge of breach of. trust has’ 
been pressed against the defendant is that 
he has broken the direction in Ex. I, the 
settlement-deed to give in the name of 
Muhammad “Nabi feast in the month of 
Ramzan and this involves an allegation 
that the defendant has altered the direction 
contained in the settlement-deed to suit 
If this charge is found 
to be true, that by itself will be enough to 
remove any trustee. Thisis not mentioned 
as a specific charge of breach of trust 
against the defendant in the items (a) to 
(n) mentioned in para. 8 of the plaint, but 
it has been dealt with by the lower Court 
in its judgment, paras. 37 and 38 and it has 
also been argued before us. Exhibit I con- 
tains the following directions: ‘‘Out of the 
income derived from that property, (1) the 
musjid lights be lighted every day, (2) 
extra lights should be kept there on festive 
days, (3) a kathib should be nominated to 
recite the vedam (koran)in the musjid on 
monthly pay, (4) feeding should be arranged 
for in the name of Muhammad Nabi in 
the Ramzan month and (5) one or two 
persons should be fed every day”. The- 
plaintiffs’ case is that the word “ Ramzan” 
which really is the month referréd to in 
Ex. I has been altered into “ Rabbisani” by 


‘the defendant and that, as a matter of fact, 


he has not been complying with the real 
direction contained in Ex. I to feed the 


Muhammadans in the month of Ramzan ` 
4 
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The defendant's case is that he has really 
made no alteration in Ex. I that in the 
month of Ramzan all Muhammadans fast 
during day time, that’no feast can be given 
during that month and that the feeding is 
in the month of Rabbisani. As regards the 
alteration, the volume containing this 
document was sent for from the Registrar's 
- office by the Subordinate Judge and in 
that, it was found that the word written is 
“ Ramzan” and not “ Rabbisani” Ex. A, 
the registration copy of Ex. Y also contains 
the word “Ramzani"._ It must be said 
that there is an alteration in Ex.I regard- 
ing the month. Whoever made the altera- 
tion, I am not satisfied that it was the 
‘defendant who made it. If the plaintifis 
wanted to charge the defendant with the 
express alteration of this document in one 
of its important particulars, they should 
have done so in the plaint which would 
have given the defendant an opportunity 
“to meet it. The charges with regard to 
. feeding mentioned in the plaint are clauses 
(f) and (g), namely, (f) “mo food is given 
by the defendant to any person daily and 
no public feeding made by the defendant 
in Ramzan or any other occasion; (g) 
nothing isdone in Ramzan month either 
according to Muhammadan religion and 
custom oraccording to the terms of the 
deed of 1879”. These charges are met 
by the defendant in his written statement. 
The charge with which I am now dealing, 
viz, that that defendant has altered a 
direction contained in Ex. I seems to have 
been suggested and that only very faintly, 
in the course of the examination of the 
defendant. The evidence on this point 
that has been referred to by the learned 
Vakil for the appellants is what is spoken 
to by the defendant on the last day of his 
examination (8rd September 1921) which 
commenced the 13th July 1921. When he 
was re-called on the 3rd of September 1921, 
he stated thus:—“I produced in Court the 
two copies shown tome. My Vakil asked me 
to searchand findthem out if available, (the 
two copies referred to are Exs. XIX and XIX 
(a) “I got them from my records. They 
have been in my custody for the past 40 
years, I filed Ex. I, one before the Tahsil- 
dar and one on another occasion in the 
Jilla Court and obtained succession certi- 
= ficate. Sivabiran Pillai who wrote Ex. I 
died eight years ago. I filed Ex. I in Courts 
and offices only after it was registered.” 
In another place in the evidence given 
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by the defendants we find, at page 52, that "he 
states “In Ex. lit is written as Ramzan.” 
No other evidence has been brought to our 
notice regarding this alteration. If the 
plaintiffs wanted to charge the defendant 
with this alteratjon in the settlement-deed, 
they should, in the first place, have stated 
it as a specific charge in the plaint itself 
and really cross-examined the defendant 
regarding the same. On the other hand, 
we find that no such thing has been done. . 
The defendant while he was in the witness- 
box was not asked any question by the 
plaintiffs directly as to how the alterationin 
Ex. I which was in his possession was 
brought about. The document came into his 
possession from AmirKhan. The evidence is 
to the effect that feeding on a large scale is 
‘generally given in the month of Rabbisani. 
Amir Khan himself have, therefore, made 
this alteration after the registration of the 
dotument, and probably it was such an 
altered document that came into the posses- 
sion of the defendant. There is absolutely 
no motive for the defendant to make this 
lateration. In the absence of clear evidence 
to show that the defendant has altered 
Ex. I we cannot infer that the alteration 
complained of was brought about by him. As 
regards feeding in the month of Rabbisani 
I am satisfied from the evidence that the 
defendant has complied with the provisions 


‘of Ex.I. Though the 2nd plaintiff says 


that feeding should be done in this mosque 
in the month of Ramzan, he has to admit 
that feeding is done in other mosques in 
the month of Rabbisani. It is generally 
admitted that all Muhammadans fast 
during day timein Ramzan and during 
night they take kanji. The Ist plaintiff 
states that Amri Khan fed people in the 
month of Ramzan, but he does not know 
whether the defendant did asa trustee or 
in his private capacity or out of what funds; 
and he also states that according to 
Muhammadan religion people are fed in 
the month of Rabbisani. The evidence on 
this point is dealt with at great length by 
the Subordinate Judge in para. 38 of his 
judgment. 1 do not think it necessary 
to pursue .this point any further, as it is 
not the case of the plaintifis that the defend-° 
ant did not feed people in the month of 
Rabbisanit (see P. W. No. 108 (i. e. lst 
plaintiff's) evidence p.34). The evidence 
of the defendant that feeding is generally 
done in the month of Rabbisani and that 
he has been so feeding the Muhammadans 
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has been believed by the Subordinate Judge. 
Charges (f) and (g) though referred to have 
not been specially pressed before us by the 
Jearned Vakil for the appellants, for there 
js abundant evidence that kanji was dis- 
tributed to all the devotees who go to the 
mosque in the evening during the month 
of Ramzan. On a consideration of the 
evidence in the case, I am not satisfied that 
the defendant's continuance in the office 
which he has ‘held ever since 1879 is 
incompatible with the interests of the 
institution and that he should be removed 
from-its management. 

Tt was suggested that, even if there is no 
case made outfor removing the defendant 
from the management of the mosque, we 
should framea scheme for its management. 
‘Tn view of the evidence in the case that 
-has.been put before us, we do not think 
that-we are called up8n- to -formulate any 
-scheme. aa f A 
E the result the appeal fails and must 
be dismissed with costs. ee 
Vv, NL Ve . Appeal dismissed, 


N. BH. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 156 or 1924. 
August 19, 1925, 

. Present:—Justice Sir Babington New- 
pould, Kr., and Mr Justice B. B. Ghose. 
PAZALAR RAHAMAN AND OTHERS— 

PLAINTIKFS —A PPELLANTS 
4 : VETSUS 
ABDUL:‘SAMAD AND oTHERS—DEFENDANTS 
E AoT D 
viyil Procedure Code (Act V o 08), $. l4- 
7 b Act (IX of 1908), Seh. I, Art. 18i--Restitu- 
tion application—Limitation, operation of.. 

Where a decree is set aside in appeal, and the order 
is confirmed in second appeul, limitation for an 
application for restitution runs from the date of the 
order in second appeal and not from that in the first 
appeal. , rae 
- Charan Chakrabarti v. Nibaran Chandra 
Ga bai 75 Ind. Cas. 2; 370. L.J.452; A.J. R 
1933 Cal. 389 and Ram Charan v. Lakhi Kanta, 7 B. L. 

` R. 70%; 16 WUR. 1, followed. >. 
"Limitation fora restoration application is three years 

“ under Art. 181 of Seh ?1 to the Limitation Act. h 

- > Asutosh Goswami v. Upendra Prosad Mitra, 38 Ind. 

Cas. 17; 21 0. W.N. 564; 24 ©. L. J. 467, relied on. 


‘Appeal against an order of the District - 


“Judge, Chittagong, dated the 3lst Jany- 


arg 1924, ‘Affirming that of the Munsif, -3 


3 


Kirst Court at. Patiya, -dated the 27th of 
September 1923, 
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Babu Charu Chandru Sen, for the Appel- 
lant. A ay 

JUDGMENT.—This is an appeal 
against an order granting an application 
for restitution. The original decree was 
passed on the 12th June 1916. In execu- 
tion of that decree certain money was 
realised by the. appellants on the 17th 
February 1917. The’ decree was reversed 
on appeal on the 7th January 1920. There 
was a further appeal to this Court and 
the decree of the Appellate Court was 
affirmed on the 20th December 1921, This 
application for “restitution was made on 
the 9th February 1923. On the authorities 
it is clear that the period of limitation is 
three years under Art, 181 of the Limit- 
ation Act [see Asutosh Goswami v. Upendra 
Prosad Mitra ‘(1)]. The point we have to 
decide is whether this period of ‘limitation 
runs from the 7th January 1920 when the 
decree of the first Oourt was set aside or 
from the date of its confirmation on second : 
appeal to this Court. ` l 

In our opinion the lower Oòurts are 
right in holding that the time should be 
calculated from the later, date. Though 
the facts are not the same we think the 
principles in the case of Uma Charan 
Chakrabarti v. Nibaran Chandra Chakra- 
barti (2) are applicable in the present case, 
There attention hast been drawn to the 
lucid exposition of Mr. Justice Dwarka 
Nath Mitter in the case of Ram Charan v. 
Lakhi Kanta (3) of the true effect: of the 
disposal of an appeal upon the decree of the 
primary Court:—‘“If the decree of the lower 
Court is reversed by the Appellate Court, it 
is absolutely dead and gone, If, onthe other 
hand, it is affirmed by the Appellate Court, 
it is equally dead and gone, though in a 
different way, namely, by being merged in 
the decree of the. Superior Oourt, which 
takes its place for all intents and purposes, 


.Both the decrees cannot exist simultane- 


ously.” On the passing of the decree by 
this Court in second appeal the petitioners 
had aright to apply for .restitution within 
three years of that. decree; and this they 
have done. ` 

We accordingly dismiss this appeal. 
make no order as to costs. 


N. H. Appeal dismissed. 
(D 38 Ind. Cas. 17; 21 C. W.N. 564; 24 C. L. J.- 


@ 75 Ind, Oas. 2; 37 C. L. J, 452; A, IR. 1923 Cal, 
(3) 7B. L. R. 704; 16 W. RL 


We 
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CALCUTTA HIGH COURT, 
ÅPPEAL.FROM AppeLLATE DeorEs No. 1538 
oF 1923. 

July 8, 1925. 

Present: —Justice Sir Ewart Greaves, KT., 
and Mr. Justice B. B. Ghose. 
BANGSHI BADAN HALDAR— PLAINTIFF 

: ~~APPELUANT 
versus 
RATAN Ijardar AND -oTHERS— 
DEFENDANTS— RESPONDENTS. 

Bengul Tenancy Act (VII of 1835), 8. 49 (b)-—Eject- 
ment, suit for--Lease for indefinite term—Landlord 
and tenaunt—Ejectment suit—-Permanent tenancy -- 
Onus. 

Where, in a suit for ejectment of a tenant tho 
defendant seis up a permanent right the onus lies on 
him to substantiate his claim. 

A landlord is entitled to evict a tenant holding 
under a lease for indefinite period by a notice under 
8. 49 (b), Bengal Tenancy Act. 

Raj Kumari Debi v. Barkatulla Mandal, 12 Ind. 

Cas. 161; 39 C. 278; 14 C. L. J. 407; 16 C. W. N. 6, 
followed. 
E Appeal against a decree of the Addi- 
tional District Judge, Khulna, dated the 
22nd December 1922, modifying that of the 
Munsif, Second Court at Khulna, dated 
the 28th June 1921. 

Babu Mukunda Behari Mallick, for the 
Appellant. 

Sir P. C. Mitter and Babu Satindra Nath 
Mukerjec, for the Respondents. 


JUDGMENT. 

Ghose, J.—This appeal arises out of a 
suit for ejectment ofthe defendants. The 
plaintiff alleges that he purchased the jama 
which belonged originally to one Madhab 
Sardar in March 1908, the defendants are 
under-raiyats on whom he served notice 
under s. 49 (b) of the Bengal Tenancy Act 
and that he is entitled to khas possession. 
Various pleas were raised in defence such 
as the plaintiff had not purchased any 
interest in the property; that he is not the 
sole owner of the holding and that the 
defendants were occupancy raiyats who had 
a heritable interest in the land and that no 
notice had been served under s. 49 of the 
Bengal Tenancy Act. The Munsif found 
all the questions against the defendants and 
passed a decree in ejectment. On appeal by 
the defendants the lower Appellate Court 
found all the questions except one against 
thedefendants. The point on which the lower 
Appellate Court disagreed with the Munsif 
was with regard to the nature of the 
interest the defendants as under-raiyats 
had in the land in suit. The lower Appel- 
late Court seems to have thought that the 
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under-tenancy might have been a perman- 
ent grant or at any rate a grant for an 
indefinite period and a lease was binding 
on the .plaintiff and so he is not entitled to 
eject the defendants on service of notice to 
quit under the Bengal Tenancy Act. The 
defendants, howevér, did not produce any 
lease under which their right is supposed. 
to have been created. It appears that there 
was a litigation between the predecessors- 
in-interest of the plaintiff and the -defend- 
ants in the year 1866. The defendants’ pre- 
decessor sued for possession of the land on 
the ground that he kad been forcibly 
ousted by his landlord and in support of 
his case it appears that he produced a lease, 
That lease, however, has not been produced 
in this case. It is alleged by the defend- 
ants. documents have been destroyed by 
cyclone. But then they did not claim any 
under-ratyati interest under any lease in 
the present suit. Buf they claimed that 
they were occupancy raiyats and the lease 
if produced certainly would not have 
supported their ‘plea. The Additional Dis- 
trict Judge seems to have drawn the con- 
clusion which is not warranted in the 
absence of any evidence that that lease was 
a permanent grant. If the defendants 
claim any permanent right it was for them 
to substantiate it which they have not done. 
Ifthe lease was for an indefinite period 
then under the ruling of the Full Bench in 
Raj Kumari Debi v. Barkgtulla Mandal 
(1) the plaintiff would be entitled to seek 
for ejectment on service of notice under the 
Bengal Tenancy Act. The decision, there- 
fore, of the lower Appsllate Court on this 
point is erroneous. 

It was endeavoured on the part of the 
respondents to support the decree of the 
lower Appellate Court on the ground that 
the plaintiff was not the owner of the entire 
jama. This point was found by both the 
Courts below in favour of the plaintiff. 
What happened is this? When the pro- 
perty was sold the sale-certificate was taken 
iu the name of the plaintiff and the pro 
forma defendant No. 5 and the plaintiff pre- 
sented a petition in the execution case 
stating that the pro forma defendant would 
have a4-annas share as ke had promised 
to pay 4-annas share of the purchase-money. 
But the finding is that the proforma de- 
fendant never paid his share of the pur- 
chase-money nor entered into possession 


(1) 12 Ind. Cas, 161; 39 O. 278; 140. É. J. 407; 16.0, 
WN. 6, bi 


. 
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of the property. Both the Courts below 
have found that the plaintiff had all along 
been in possession of the jama purchased 
and upon that finding it cannot be contend- 
ed that the plaintiff is not the owner of the 
entire property. 7 

The judgment and decree of the lower 
Appellate Court are, therefore, set aside 
and those of the Munsif restored with costs 
in this Court and in the lower Appellate 
Court. 

Greaves, J.—I agree. 


M. B. Appealdecreed, 
N. H. 


MADRAS HIGH COURT. 
Appears Nos. 141 AND 195 oF 1923. 
September 23, 1925. 
Present:—Sir Victor Murray Coutts 
Trotter, Kr., Chief Justice, and Mr. J ustice 


Reilly. 

MANEPALLI SATANARAYANA- 
MURTHI—Durenbant IN A. S. No. 141 
oF 1923 AND RESPONDENT IN A. 6. 

No. 195 or 1923-— APPELLANT 


VETSUS 
THOMMANDRA ERIKALAPPA— 
PLAINTIFF IN A. S. No. 141 or 1923 AND 
APPELLANT IN À. S. No. 195 or 1923 
_ — RESPONDENT. 
Vendor and plirchaser—Sale of goods--Wrongful 
repudiation by buyer-——Vendor's suit for damages-— 
Vendor's ability to deliver goods, question of —Damages, 


`- measure of—Deposit with vendor, whether forfeited— 


Vendee, rights of. 

Ina suitfot damages bya vendor for wrongful 
repudiation of goods, he cannot be defeated merely 
by its being shown that after repudiation by the 
buyef, he had not the goods to implement the contract 
actually in his physical possession. The vendor can 
show that he could have supplied the goods contracted 
for either from the open market or from any other 
source and in either case he would be entitled to main- 
tain a suit for damages for wrongful repudiation. [p. 
962, col. 2.] . 

British & Beninglons Limited v. N. W.Cachar Tea 
Co. Ltd., (1923) A. O. 48; 92L. J. K.B. 62; 128 L.T. 
422; 28 Com. Cas. 265, followed. 

In such a case if the vendorhas got a deposit frcm 
the vendee towards the contract, he is not entitled to 
keep the whole amount of- deposit irrespcetive of 
actual damages suffered. Where the actual damage 
suffered is less thanthe amount of deposit, the vendee 
is entitled to refund not only of the amount cf difer- 
ence between the two, but also to interest thereon. 
Lp. 963, col. 1] | 

. Appeals against a decree of the Court of 
the Subordinate Judge, Kistna, at Elore, 


ia O, S, No. 145 of 1921, 


MANEPALLI SATANARAYANAMURTHI V, THOMMANDRA ERTRALAPPA, [92 I, O. 1926]. 


Mr. Patanjalt Sastry, for the Appellant’ 
in å. S. No, 141 and the Respondent in A. 
S. No. 195 of 1923. | ar 
~ Mr. S. Varadachariar, for the Respondent 
in A. S. No. 14] and the Appellant in A. S. 
No. 195 of 1923, 

` JUDGMENT. 

Coutts Trotter, C. J.—This case is 
really governed by the decision of the 
House of Lords in British & Beningtons 
Limited v. N. W. Cachar Tea Co., Ltd. (1). ' 
As Junderstand that case, it lays down 
that a selleris not to be defeated merely 
by its being shown that after repudiation 
by the buyer, he had not the goods to 
implement the contract actually in his 
physical possession. He can show that he 
could supply the goods contracted for 
either from the open market or from any 
other source and he would be entitled to 


-maintain asuit for damages for wrongful 


repudiation. | 

In this case the contract was that the 
buyer should take the goods between the 
20th and the 30th of April1919. He did not 
do soand he set up a false defence that he 
sent two men to take delivery within the 
contract period. Those two men were > 
called and gave evidence and the learned 
Judge refused to believe them. No Judge 
sitting as a Jury would have believed them 
because the seller wrote on 28th April 
1919 reminding the buyer that the date 
of effluxion of the contract was drawing 
near and.the buyer (plaintiff) did not 
answer that until aslate as 6th May 1919 
when he set up this lying story about the 
two men having gone for the rice and 
being sent empty away. Now a point had 
been taken in this Court by Mr. Patanjali 
Sastri, whichis certainly ingenious, and it 
is this, that on the evidence before the 
Court which we have in form of deposi- 
tions it was never proved by the seller- that 
the goods he had were goods which corres- 
ponded tothe description of the goods to 
be sold, it being common knowledge of 
course that there are different brands and 
different qualities of rice, and indeed 
different qualities were mentioned at the 
trial. Two witnesses were asked whether 
they knew, what sort of rice it was that 
the defendant proved to the learned Judge 
that he had at Ellore, and they spoke of 
secme rice in comebody's godown end of 
some more that he could have got delivery 


(1), (1923) A. O. 48; BEL. J. K. B. 62; 128 L. T. 422; 
28 Com, Cas. 265, 


s 
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of against cash from the Bank. Of course 
the people who were asked those questions 
replied—there is no doubt that the Vakil 
knew that they would reply that they did 
not know. 
a trace of that suggestion as to the quality 
not being right having been put to the 
defendant himself, the seller, who knew all 
about it. We are not to forget that the 
buyer’s case at the trial was that he was 
entitled to have damages because he had 
-asked for delivery and had not got it, 
ln my opinion, it would be quite wrong to 
act on a suggestion of this kind when it is 
clear that the defendant was never given 
a fair chance of explaining it at the trial. 

The buyer's appeal (A. 8S. No. 195 of 
1923) will, therefore, be dismissed with 
costs. f 

With regard to the seller’s appeal (A. S. 
No. 141 of 1923) he says frst that, having 
got a deposit and there having been a 
failure by the buyer to take delivery, he 
ought to keep the deposit. His own origi- 
nal suggestion was that he should return 
the deposit less whatever he is entitled to 
by way of damages. I can content myself 
with saying that it is never the practice 
in mercantile contracts, to hold that what- 
ever be the damage suffered or not suffered, 
the seller is to be entitled to keep the 
deposit. He is only entitled to such 
damages as the learned Judge sitting asa 
Jury has suggested, namely, 12 annas, a bag, 
and I donot think we ought to interfere 
ina matter which is eminently one for the 
Trial Judge. 

With regard to interest, it sounds plausi- 
ble to say, as Mr. Varadachariar has argued, 
that a person who is in default cannot 
possibly be heard to say that he is entitled 
to claim interest from the other side. The 


answer to it is the one that the learned . 


Judge has given namely, that the seller 
should have made calculation of the damage 
he has actually suffered and tendered the 
return of the balance to the. buyer. No 
doubt it puts a man in a difficulty and if he 


-goes ultimately into a Court of Law he 


might have to justify his fixing the figure 
as best he could. But I take it that almost 
any tribunal would have an indulgent eye 
on the arithmetic of a man who adopted 
that straight-forward course. In the result 
the seller had the buyer’s money in his 
hands for a good many years to the amount 
of the excéss between what the Judge has 
allowed by way of damages and the amount 


But unfortunately there is not - 
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of the deposit which was Rs. 4,001, I think 
here too the judgment of the learned Judge 
must be upheld and this appeal also will 
be dismissed with costs. 

Reilly, -J.—I agree. 

V. N. V. 

N. H. 


Appeals dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 2113 
oF 1923. 

- July 17, 1925. 

Present :—Justice Sir Babington 

* Newbould, Kr. 
GOPAT, CHANDRA DAS AND ANOTHER 
--DEFENDANTS Nos. 7 AND 8—APPELLANTS 


i VETSUS 
Kumar SATYA BHANU GHOSHAL 

AND OTHERS—PLAINTIFFS—RESrONDENTS. 

Lessor and lessee—Permanent residential tenancy— 
Presumption, when arises—Fresh lease—Old tenancy, 
whether continued—Adverse possession by lessee. 

Where the origin of a tenancy for residential pur- 
poses is known, no presumption of permanency can 
arise. [p. 964, col. 2.] 

Abdul Hakim Khan Chaudhuri v, Elahi Baksha 
Saha, 85 Ind. Cas. 103; 52 O. 43; 290. W.N. 138; A. I. 
R. 1925 Cal. 309, followed. $ 

A fresh lease executed after the expiration of the 
term of the previous lease creates a new tenancy and 
is rt; confirmation of the previous tenancy. [p. 965, 
col. 1. 

A person who has lawfully come into possession as 
tenant from year to year or aterm of years cannot by 
setting up, however notoriously, during the continu- 
anes of such relation, any title adverse to that of the 
landlord inconsistent with the legal relation between 
them, acquire, by limitation, title as owner or any other 
title inconsistent with that under which he was let 
into possession. [p. 965, col. 2.] 

Rajah of Venkatagiri v. Mukku Narsaya,*7 Ind: 
Cas. 202; 37 M. 1; 8 M, L. T. 258; (1910) M. W. N. 369, . 
followed. i 

Drobomoyi Gupta v. Davis, 14 O. 323; 7 Ind. Dec. 
(x. s.) 214 and Seshamma Shettati v. Chickaya Hegade, 
25 M. 507; 12 M. L. J, 119, distinguished. 

Appeal against a decree of the District 
Judge, 24-Pargannas, dated the 17th July 
1923, reversing that of the Munsif, First 


Court, Alipur, dated the 29th Sepiember 
1921. 


Dr. Dwarka Nath Milter, and Babu 


Narendra Nath Mitter, forthe Appellants. , 


Babu Surendra Nath Guha and M. Nur- 
uddin Ahmed, for the Respondents. 

JUDGMENT.—This is an appeal 
against a decree in ejectment. The appeal 
is valued “at Rs. 28-1-0. This? valuation is 
made under the statutory provisions of the 
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Suits Valuation Act and the Court Fees Act 
and in no way represents the real value of 
the property. I am told if the defendants 
succeeded in establishing their claim to a 
permanent right to the land in suit the 
value of the property woyld be no less than 
Rs. 20,000. 

The appellants before me are defendants 
Nos. 7 and8 in the suit. The defendant 
No. 7 through his benandar and son de- 
fendant No. 8 has purchased the tenancy 
interest of a holding which originally com- 
prised two plots of land. One of these is 
about 14 cottahs in area situated on the 
east of Bridge Road Chetla' and that is the 
plot which is the subject of the present 
suit. Theother plot is to the west of the 
same Road and is about one cotiah in area, 
The plaintiff served notices to quit on de- 
fendants Nos. 1t07 treating the tenancy as 
a tenancy-at-will. Bee 

The appellants-defendants contested the 
suit and before me the same contentions 
were urged as had been urged in the lower 
Courts. The following were the four points 
urged: firstly, that there had been no 
division of the original holding and that 
this suit being one for ejectment from a 
portion of the holding would not lie, 
secondly, that from the facts found by the 
lower Appellate Court the legal inference 
should be drawn that the defendants had a 
permanent tenancy ; thirdly, that the de- 
fendants and their predecessors had acquir- 
ed a right of permanent tenancy by pre- 
scription ; and lastly, that the notice to quit 
was bad because it related to a portion of 


the holding and also because it had not been 


served on the defendant No. 8, 
As regards the first point it appears that 


‘there’ was a partition of the estate in 1902 


by a decree of the Civil Court. In that suit 
the 14 cottah plots which the subject of the 
present suit fell to the share of the plaint- 
iffs and the other one cottah of the holding 
fell to the share of the co-sharers. Since 
then it is found that the plaintiffs and their 
co-sharers were realizing rent separately 
from the plots allotted to their share. It is 
contended that this finding is not sufficient 
to create a division of the holding which 
would be effective as against the tenants. 


‘But. the finding of the lower Appellate Court 


is more than that. He has further found 
that the situation was accepted by the 
tenants of the landlords, and if this is 
correct and*the tenants acquiesced in the 
difision of the holding there can be no 
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doubt that the lower Appellate Court was 
right in deciding that the holding was 
effectively divided. In my opinion the facts 
stated dre sufficient to support this deci- 
sion. It is pointed out that when the plaint- 
iffs realized rents from the defendants by 
certificate procedure, though an objection 
was taken on behalf öf the defendants that 
there were two. plots that objection was not 
pressed, and no objection was taken that 
there was no appointment made. It is found 
further that there is no question here that 
the Tewaries, that is to say, the appellants’ 
predecessors, were placed in any awkward 
position. On these factsI hold that the 
finding of acquiescence by the tenants is 
justified and there was such a division that 
the plot of land which formed the subject of 
the present suit became a separate holding. 
As regards the second point the case-law 
on the subject has been fully dealt with in 
the recent judgment of Mr. Justice Chakra- 
vartiin Abdul Hakim Khan Chaudhuri v. 
Eluhi Baksha Saha (1). At page 62* the 
elements which were found to have existed 
in cases where presumption of permanency 
was made are stated as follows :— rst, 
the origin of the tenancy for residential 
purposes must be unknown; secondly, 
the existence of permanent pucca buildings 
on the land built long before any contro- 
versy arises and that to the knowledge of 
the landlord ; thirdly, uniform payment of 
rent; fourth; recognition of successions 
and transfer’ by the landlord. On the 
findings in the present caseit would ap- 
pear thatthe second and fourth of these 
elements may be said to have been estab- 
lished. As regards the third though the 
payment of rent has not been uniform the 
increase has been light having regard to 
the market value ofthe land. But,in my. 
opinion, this contention must fail on the 


"ground thatthe appellants have failed to 


establish the first of the elemenis that the 
origin of the tenancy for residential pur- 
poses must be unknown. The -plaintiffs 
have proved akabuliyat of the year 1244 B, 
S. corresponding to 1637 A. D. The com- 
mencement of the kabuliyat which is the 
important portion is as follows :—“The term 
of the rented land measuring about 12 
coltahs standing in my name situate in 
Mouzah Chetla Pargana Magura appertain 
to Kidderpore having. expired I, Gopal 
(1) 85 Ind. Cas, 103; 52 C. 43; 29 O. W. N, 138; A. L 
R. 1925 Cal, tae eee eee eee nen 
*Page of 02 0, -iEd.] 
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Tewari again take the aforesaid land on the 
same rent for a period of one year from 
Baisakh of the current year up till Chaitra 
for residential purposes. I shall pay rent 
at the rate of Rs. 3-8 sicca Rs. 3-11-9 per 
year according to the following monthly 
instalments. When the term of this kabu- 
liyat expires and unless and until any 
second arrangement is made I will pay 
rent without any objection at the above 
rate”. 

For the appellants itis contended that 
this kabuliyatis a confirmatory lease re- 
cognizing the existing tenancy. Although 
it would appear from the kabuliyat that 
the executant had held the land previous to 
its execution, it also appears thatthe tenancy 
by virtue of which he held the land pre- 
viously had come to an end, since it is 
stated that the term had expired. A fresh 
lease executed after the expiration of the 
term of the previous lease creates a new 
tenancy and isnot aconfirmation of the 
previous tenancy, I would, therefore, hold 
that the tenancy of the appellants’ predeces- 
sors commenced with this lease as evi- 
denced by the kabuliyat and was, therefore, 
known. I would further hold that even if 
this be not treated asthe commencement 
of a new tenancy it is strong evidence in 
the plaintiffs’ favour to show that the terms 
on which the land was let to the plaintiffs 
were not the terms of a permanent lease. 
Further if I were to hold that this is a 
.case ia which I have to consider whether 
permanent tenancy should have to be 
inferred from all the facts of the case it 
would be very hard for the appellants to 
explain the admission made by defendant 
No, 8 that what he had purchased was only 
a monthly thica charatia tenancy-at-will. 
Holdingas I do that the origin of the tenancy 
is known it follows on the law as laid down 
in the case as already cited that no pre- 
sumption of permanency should be madein 
the appellants’ favour in the present case. 

I now come to the contention that the 
appellants’ predecessors obtained a mokar- 
rari mourashi right by adverse possession. 
What is found is that in 1868 they asserted 
that right and the landlords took no steps 
to contest that assertion. In my opinion 
the mere assertion of such right by an 
admitted tenant would not create any right 
superior to that of his tenancy even though 
followed by possession for over 12 yeas. 
On behalfof the appellants my attention 
has been drawn to a decision of the Madras 
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High Court in Rajah of Venkatagiri v. 
Mukku Narasaya (2). At page 9* it is ŝtat- 
ed: “So far as this Presidency is con- 
cerned, it would seem to be well settled that 
a person who has lawfully come into pos- 
session as tenant from year to year, or .a - 
term of yearscannot by setting up, however, 
notoriously, during the continuance of such 
relation, any title adverse to that of the 
landlord inconsistent with the legal rela- 
tion between them, acquire, by limitation, 
title as owner or any other title inconsistent 
with that under which he was let into pos- 
session”, The judgment further points out 
that this doctrine is consistent with the law 
in England. It then goes on to say: “We 
do not find the doctrine has been formulat- 
ed in the other High Courts in India. In 
factin Calcutta and Bombay, the view would 
seem to be that the assertion of the adverse 
right coupled with possession for the statu- 
tory period is enough”. In support of this 
statement two Calcutta cases are cited, but 
neither of them contain {a denial of the 
principle there stated. The case of Drobo- 
moyi Gupta v. Davis (3) has been summariz- 
ed and distinguished in an earlier decision 
of the Madras High Court, Seshamma Shet- 
tati v. Chickaya Hegade (4). There the 
tenants who were held entitled to plead. the 
right by prescription became trespassers 
from the date of the death ofsthe widow and 
continued to hold the land for statutory 
period professing to hold the same as per- 
manent tenants under the lease granted by 
the widow. There isno doubt thata tres- 
passer, whether he is a former tenant whose 
tenancy has come to an end or birt a he 
is a tenant encroaching as in on other lands 
of the landlord, canby prescription acquire 
a tenancy right. But nocase of this Court 
has been shown to me in which if has been 
held thata tenant from year to year can 
by setting up a title adverse to that of his 
landlord acquire a title giving him a better 
right than that which he has under his con- 
tract of tenancy: whereas the principle 
stated as established by the Madras High 
Court has been followed in Birendra 
Kishore Manikya v. Fuljanm Bibi (5). It was 
there held that while the contract of tenancy 
is in force either party cannot practically 
obtain a variation thereof by persisting for 

(2) 7 Iud. Cas. 202; 37 M. 1; 8AL L. T. 258; (1910) 
M. W. N. 369. . 

(3) 110. 323; 7 Ind. Dec. (N. s.) 214, e 

(4) 25 M. 507; 12 M. L. J. 119. 

(5) 38 Ind. Cas. 469; 25 O. L. J. 467. 
~*Page of 37 M.Ed] 
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a “long period in his assertion that the term 


is otherwise than what it really is. I, there- 


fore, hold that since the defendants’ pre- 
decessors werein posséssien as tenants onthe 
terms of the kabulivat which has been prov- 
ed in this case the mere assertion’ by them 
in 1868 that they had mokarrari mourashi 
tenancy would not give -them any greater 
right than they held under the lease. 

The last point was not seriously pressed, 
As regards the deficiency of notice in con- 
sequence of its relating to a portion only of 
the holding the argument stood or fell on 
the success or failure of the argument on 
the first contention. It was conceded that on 
the findings that the defendant No, 8 was 
the benamidar of his father defendant No. 7 
jt could not be urged that any notice on 
him was necessary. e 

For the above reasons I hold that the 
‘appeal fails and is accordingly dismissed 
‘with costs, 


N. H, Appeal dismissed. 
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LAHORE HIGH COURT. 

SECOND Civin APPBAL No. 1235 or 1925. 

| November 23, 1925. 
Present:—Mr. Justice Dalip Singh. 
ALLAH BAKHSH AND ANOTHER— 

PLAINTIFFS—APPELLANTS 
versus 

Tar MUNICIPAL COMMITTEE or 

ROHTAK ruroves RAGHBIR SARAN, 

SECRETARY or tus MUNICIPAL 
COMMITTEE, ROHTAK—Derenpant 
— RESPONDENT. 

Limitation Act (IX of 1908), ss. 5, 12--Time allowed 
for copies, calculation of—Appeal filed with defective 
vakalatnama—Subsequent filing of valid vakalat- 
nama, effect of Secretary Municipal Committee: sign- 
ing vakalatnama-—Ratification by President, effect 
of—Extension of time—Discretion, exercise by Appel- 
late Court—Punjab Municipal Act (III of 1911), s. 193, 
proviso—Suit for declaration of ownership of site 
—Municipal Committee's ownership, question of. 

Time allowed for copies in filing an appeal should 
be calculated from the date of application up to the 
date when the copies are despatched, and not merely 
up to the date when“they are ready. [p. 966, col. 2; p. 
967, col. 1.] 


Ghulla Singh v. Sohan Singh, 69 Ind. Cas. 818; 3 L. 


280; A. I. R. 1922 Lah. 219: 4 L. L. J.500, Gurdit 
Singh v. Charan Das, 72 Ind. Cas. 797; A. 1. R. 1922 
Lah. 415 and Municipal Committee, Chiniot v. Bashi 
Ram, 69 Ind? Cas. 895; A. I. R. 1922 Lah. 170, relied 
on. A 
ki is no authority for the proposition that 
because once a vekalatnama has not been objected to, 
it is good for all purposes and that an appeal filed 
with that defective vakalainama is properly filed. 
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Nor doss anew power-of-attorney validate an appeal 
so far as the time for filing an appeal is concerned. 
But in these matters a Court should not be tuo meti- 
culous especially when a person on whose behalf 
the appeal was filed has accepted or ratified the action 
of the person who filed the appeal ow his behalf. [p. 967, 
cols. 1 & 2.] 

Gopal Singh v. Bhaga, 69 Ind. Cas, 365; A.I. R. 
1924 Lah. 296, construed. 

Khaira v. Nathu, 55 Ind. Cas. 990; 2 U. P. L. R. (L.) 
88, Sri Chandan Bhuya v, Haroo Sethi, 11 Ind. Cas. 
387; 13 O. L. J. 544, Mohammad Ali Khan v. Jasram, 
23 Ind. Cas. 464; 36 A., 46; ILA. L. J. 1015, Chhaun- 
nessa Bibi v. Basirar Rahman, 5 Ind. Cas, 532; 370, 
399 at p.406; 11 ©. L. J. 285 and Banwari Rai v. 
Chethru Lal Rai, 74 Ind. Cas. 1033; A. I. R. 1924 Pat. 
114; 2Pat. L. R 174, referred to. ` 
© Therefore, where a Municipal Committee or its 
President has endorsed the action of the ‘Secretary in 
signing the vakalatnama. for filing an appeal on behalf 
of the Municipal Committee, and the opposite party has 
not objected to the vakalatnama as originally filed in 
the suit, it should be considered that the Secretary 
was empowered by the Municipal Committee or its 
President'to instruct the Pleader and had authority fo 
sign the vakalatnama on behalf of Municipal Com- 
mittee. [p. 967, col. 2.] 

Under the above mentioned circumstances provisions 
of s.5 of the Limitation Act may also be invoked, if 
necessary, for extending’the time for filing the apreal. 
{p. 967, col. 2; p. 968, col. 1.) 

Ifa Court does not exercise a discretion which it 
might have exercised, it is open to the Appellate Court 
to exercise that discretion. [p. 968, col. 1.] 

In a suit for a declaration that the plaintiffs are 
owners of & site, which arises in consequence of 
Municipal Committee's refusal to permit the plaintiffs 
to build on the site, on the ground that there is a dis- 


` pute about the ownership of the site between the 


applicant and the Municipal Committee, it is enough 
to decide whether plaintiffs are entitled to the property 
or not and it is not necessary to give a finding as to 
bid) the property belongs to the Committee or nol. 
10104. 
i Second appeal froma decree of the Dis- 
trict Judge, Karnal, dated the 27th March 
1925, reversing that of the Subordinate 
Judge, Fourth Class, Rohtak, dated the 29th 
August 1924. f 

Mr. Shamair Chand, for the Appellants.' 

Lala Jagan Nath Aggarwal, for the Re- 
spondent. 

JUDGMENT.—In ‘this appeal Mr. 


‘Shamair Chand for the appellant has, first 


of all, contended that the appeal before the 
learned District Judge was barred by time, 
because the time to be allowed for copies 
should be calculated from the date of appli- 
cation up to the date when the copies were 
ready for delivery and not up to the date 
when the copies were despatched. There 
is, however, one ruling of this Court report- 
ed as Ghulla Singh v. Sohan Singh (1) which 
holds the’ contrary. There are also two 


(1) 69 Ind. Cas, 818; 3 L. 280; A. I. R, 1922 Lah. 219; 
4 L. L, J. 500. 
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Division Bench rulings, Gurdit Singh v, 
Charan Das.(2) and Municipal Committee, 
Chiniot v. Bashi Ram (3) in which it was 
held that time should be reekoned up to the. 
date of despatch. Therefore, no force in 
this contention. A . 

The next point argued by Mr. Shamair 
Chand is that the appeal was not properly 
presented, because the vakalatnama of the 
Pleader representing the appeal was signed 
by the Secretary of the Municipal Committee 
and the Secretary had no power to institute 
an appeal. lt seems that on the 26th of 
February 1925 the point was noticed by the 
learned District Judge and at that time the 
Pleader for the respondent stated that there 
was a resolution of the committee authoris- 
ing the Secretary to file the appeal. The case 
was adjourned and on the same day Counsel 
re-appeared and stated that there was no 
such resolution but that there.wasanendorse- 
ment on a paper by the President to the 
effect that the copy of the judgment may be 
sent to Lala Nanak Chand to file the appeal 
etc. The case was again adjourned to the 
26th of March 1925, as the Pleader for the. 
respondent asked for time to produce law 
on the subject. On the 26th of March 1925 
a power-of-attorney signed by the President 
was put in. The learned District Judge 
held, however, that as the suit had been 
defended by the Municipal Committee and 
the vakalatnama in the suit was signed by 
the Secretary and no objection had been 
taken to the vakalatnama by the plaintiff and 
as further a new power-of-attorney signed 
by the President had been put in, therefore, 
on the authority of Gopal Singh v. Bhaga (4) 
and of Khaira y. Nathu (5) the appeal was 
properly -filed. But Mr. Shamair Chand 


argues that Gopal Singh v. Bhaga (4) is not _ 


an authority for the proposition that the 
tvakalatnama not objected to in the suit 
would be good for purposes of appeal and 
that Khaira v. Nathu (5) does not apply to 
the facts of the case, as here there was no 
question of oversight, though there might 
have been a mis-apprehension of law. I 
think that Gopal Singh v. Bhaga (4) does not 
lay down that once a vakalatnama has not 
been objected to it is thenceforward good 
for all purposes and that an appeal tiled 
with that defective vakalatnama is proper- 
ly filed. Mr.Shamair Chand further con- 


(2) 72 Ind. Oas. 797; A. 1. R. 1922 Lab, 415. 
(3) 69 Ind. Cas. 895; A. I. R. 1922 Lah. 170. 
(4) 69 Ind. Cas. 365; A. L R. 1924 Lah. 296. 
(5) 55 Ind, Cas, 990; 2 U. P. L; R, (L,) 88. 
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tends on the authority of Sri Chandan 
Bhuya v. Haroo Sethi (6), a Division Bench 
ruling of the Calcutta High Court, that a 
new power-ol-attorney does not validate an 
appeal so far asthe time for filing an appeal 
is concerned; in other words, that it has no 
retrospective effect, and he has also cited 
Mohammad Alt Khan v. Jasram (7) in sup- 
port of his contention. Mr. Jagan Nath in 
réply has. relied on Chhayunnessa Bibi v.. 
Basirar Rahman (8) and on Banwari v. 
Chetiru Lal Rai (9). There is no doubt 
that Sri Chandan Bhuya v. Haroo Sethi (6), 
isthe ruling most in point so far as the 
facts of the case are concerned, but it seems 
to me that the general principals of the 
other rulings lay down that in these matters 
a Court should not be too meticulous, special- 
ly when the person, on whose bshalf the 
appeal was filed, hab accepted or ratified 
the action of the person who filed the 
appeal on his behalf. I think- our own 
Court in Khaira v. Nathu (5) also seems to 
lean to the view that in these matters the 
more lenient view should be taken and as 
the Municipal Committee or its President 
has undoubtedly endorsed the action of the 
Secretary and as the plaintiff didnot object 
to the vaicalatnama originally filed in the 
suit, I think if should be held that the Sec- 
retary was empowered by the Municipal 
Committee or by its President to instruct 
the Pleader and therefore had authority to - 
sign the’ vakalatnama of the Pleader on 
behalf of the Municipal Committee, Far- 
ther, having regard to all the circumstances 
of the case [should be inclined to extend 
the time under the provision of s.5 of the 
Indian Limitation Act if I considefed it 
necessary to do sv. No doubt, there was 
a delay of a month before the vakalatnama 
signed by the President was put in and this 
delay has not been successfully explained 
but in view of the conflict of rulingson the 
point it is possible that the legal adviser of 
the Municipal Committee did not consider 
that it was necessary to have a vakalat- 
nama signed by the President. Mr. Sha- 
mair Chand has quite rightly laid stress on 
this delay and I have beea pressed by the 
argumenton this point. However, a3 I have 
stated above in all the circumstances of the 


(6 11 Ind. Cas. 387; 13 C. L. J. 5H. 

(7) 23 Ind. Cas. 464; 36 A. 46; 11 A. Lal. 1013. 

(8) 5 Ind. Uas. 532; 37 O. 399 at p. 406; 11 C. Le. 
sik 


285. 
(9) 74 Ind. Cas, 1033; A, I. R. 1924 Pat. 114; 2 Pat, 
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case I would exercise my discretion in the 
-Matter and if necessary extend the time for 
filing the appeal. Itis clear law and not 
contested before me that if a Court below 
does not exercise a discretion which it 
might have exercised, it is open to the 
Appellate Court to exercise that discretion. 
This point, therefore, is also repelled. 

. Lastly, Mr. Shamair Chand has raised a 
curious contention. He argues that this 
suit arose because the Municipal Committee 
refused the plaintiff permission to build on 
the land under the proviso to s. 193 which 
empowers a Municipal Committee to refuse 
permission to build on the ground that 
‘there isa dispute about the ownership of 
the site between the applicant and the Muni- 
‘cipal Committee. Mr. Shamair Chand con- 
tends that, therefore, it is necessary in a case 
of this kind to decide ,not only whether the 
plaintiff is entitled to the property but also 
to decide whether the Municipal Committee 
is entitled to the property because in either 
event a decision by the Court would put an 
end to the dispute “between the applicant 
‘and the Municipal Committee and then the 
terms of the proviso to s. 193 would not 
empower the Municipal Committee to refuse 
permission to build. I am, however, of 
opinion that the Legislature did not mean 
to confer any such right on an applicant to 
put a Municipal Committee to proof of its 
title to land im dispute. On the contrary, 
by not directing that a suit should be 
‘brought by an ' applicant when permission 
was refused by the Municipal Committee on 
this ground*it by implication left the par- 
ties to their ordinary remedies at law, The 
plaintiff, therefore, could only ask for a de- 
claration that the site was his. He could 
nol ask fora declaration that the site was 
‘not the Municipal Committee's. 
‘this point was not put into issue and does 
not seem to have been argued in this light 
before the learned District Judge or before 
the Trial Court. Mr, Shamair Chand relies 
on the words of the plaint which do state 
that’ the site does not belong to the Muni- 
“cipal Committee as well as assert that it be- 
longs to the plaintiff, but having regard to 
the course of the’suit I think that this was 
‘nothing more than the usual tautology of 
the plaint, andI do not think that the point 
should be allowed to be raised for the first 
time in second appeal, especially as it 
would necessitate a remand to enable the 
Municipal Committee to prove its title. 

J, therefore, dismiss the appeal but in the 
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peculiar circumstances of the case 1 leave 
the parties to bear their own costs, through- 
out. 


R. L, Appeal dismissed. 
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JUDGMENT. 


Spencer, J.—Two questions have been 
argued in. this civil revision petition. The 


first is. whether thechit transaction, in which ` 


the petitioner was the promoter and the re- 


- spondent was a subscriber, partook of the 


character of a lottery or consisted of wager- 
ing agreements between the subscribers 
and the promoter. The second is whether 
the respondent is entitled to recover the 
money which he subscribed either upon the 
terins of the contract between him and the 
petitioner, or by reason of the obligation 
cast by s. 65, Indian Contract Act, upon 
the persons who have received any advan- 
tage, of restoring it upon an agreement or 
contract becoming void or being discovered 
to he void, - 

The mere fact that the order in which 
members of a Mutual Benefit Society take 
their benefits is determined by the drawing 
of lots does not constitute the transaction a 
ae? [Vide Wallingford v. Mutual Society 
I 


In the particular form of chit transaction 
that is before us, 500 persons undertook 
each to subscribe two rupees at each instal- 
ment and there were to be 50 drawings at 
each of which the winner wasto get Rs 100 


‘and walk out without any liability to sub- 
.scribe for any subsequent ‘instalments. 


In 
other words the promoter laid odds of 98 
to 2at the first drawing against any par- 
ticular subscriber drawing the winning 
ticket, At the second drawing he laid odds 
of 96 to 4 with each of the remaining 499 


‘subscribers, and so on till 50 drawings had 


taken place and 50 subscribers had drawn 
the prize of Rs. 100, 

- The promoter was secure against loss as 
he got two rupees from. each of the 500 
subscribers for the first instalment and he 
paid out only Rs. 100 to the winner. After 
the 50th drawing those who had not drawn 
a prize were entitled to get their money 
back without interest. The promoter was 
able to pay the prizes to those who drew the 
winning numbers out of the subscriptions 
paid into his hands by the others, and he 
recouped himself from loss at the end by 
putting the money left in his hands from 
each instalment’ of subscriptions out to 
usury and -pocketing the ‘interest. The 
chance of getting a prize of Rs. 100 for a 

(1) (1880) 5 A. ©. 685; 50 L. J.Q.B. 49; 43 L.T, 

258; 29 W. R. 81. 
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payment of two rupees at the first drawing 
four rupees at the second and six rupees at’ 
the third and so on, free from any further 
liability to the winner, was the bait for 
attracting investors. The adventitious 
character of the gains also had the effect of 
making the whole transaction a lottery and 
the agreements between the promoter and 
the subscribers wagering agreements within 
the meaning of s. 30, Contract Act. All who 
took part in what the law regards as an un- 
lawful transaction were in pari delicto and 
no participator in it can invoke the help of 
the law for enforcing his claims to recover 
any money entrusted to any person to abide 
the result of the drawings, even though 
the return of sums subscribed by those who 
were not lucky enough to draw winning 
tickets was one of the conditions of the 
transaction. I agree With the opinion of 
Odgers, J., in Nagappa Pillai v. Arunacha- 
lam Chetty (2) that the agreement to re-pay 
the subscriptions in a case like this is not 
severable from the prize arrangement. 
Neither can asubscriber invoke s. 65 of the 
Contract Act, for the agreement in this case 
did not become void nor was it discovered 
to be void but it was void for illegality 
from its inception (see Indian Contract and 
Specific Relief Acts by Pollock and Mulla, 
4th Edition, pages 365—368) and the object 
of the subscription, which was the formation 
of an association for conducting fan unlaw- 
ful system of lottery has been accomplish- 
ed. When money has been paid under an 
illegal contract which has heen partially 
carried into effect, if cannot be recovered 
back [Vide Kearley v. Thomson (3)]. 


The respondents Vakil relied upon 
Shanmuga Mudaliar v. Kumaraswami 
Mudali (4), which, with due respect, I feel 
difficulty in regarding as a decision- based 
on sound principles, That case and the one 
before us possess the common feature that 
the prize winners in the first 50 drawings 
were not bound to subscribe to instalments 
after they had won a prize. The signifi- 
cance of this feature in a chit transaction, 
which makes it a gamble, has been missed 
by the learned Judges. In In re Dorai- 
sami Mudaly (5) there was “a similar feature 


(2) 85 Ind. Cas. 1016; 47 M. L. J. 876; A. I. R. 1995 

ad, 281. 

(3) (1890) 24 Q. B. D. 742; 59 L. J. Q. B. 288; 63 L. T. 
150; 38 W. R. 614; 54 J. P. 804. . 

(4) 20 Ind. Cas. 420; 21 L. W. 403; A. I. R. 1925 Mad, 
870; (1925) M. W. N. 655; 48 M. 661. 

(5) 1 Weir 251, 
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in a chit transaction and it was observed by 
Oollins, ©. J., and Shephard, J.: - 

“This is clearly a lottery, for it depends 
entirely on the drawing of lots whether or 


not the prize of Rs. 100 falls to any given — 


subscriber. As the prize winner thereafter 
ceases tobe a subscriber fo the fund, it 
must necessarily follow that the rest out of 
whose subscriptions the prize has been paid 
and also continue to be subscribers, are the 
losers.” 

In Shanmugna Mudali v. Kumaraswami 
Mudali (4) Venkatasubba Rao, J., éxpresses 
an opinion that the fact that the money for 
the prizəs really comes out of the interest 
on the capital fund contributed differan- 
tiates this case from other cases of lotteries. 
He says at page 409*. 

“What the 449 momba lose is the in- 
terest upon their money and what the first 
49 members gainis a portion of the interest 
thus lost by the other subscribers." 

But in Richards v, Starck (6) it was held 
that the loss of interest upon a subscriber’s 
subscription was asufficient loss to make a 
contract resting on a future event of an un- 
cortair nature a gaming or wagering con- 
tract. In the present chit transaction, out 
of 500 subscribers there were 450 losers of 
interest on their money deposited with the 
promoter. The remaining 50 made a gain, 
the amount ofwhich varied according to an 
order determined by the drawing of lots 
which thus depended not on skill but on 
pure chance. 


It is true, as Ramesam, J., observes, that 
the Criminal Law by s. 294A, Indian Penal 
Code, only makes punishable the keeping 
of an offize for holding a lottery and the 
publication of proposals for drawing a 
lottery. The Civil Law, however, goes fur- 
ther and prevents obligations arising out of 
lotteries being enforced in a Court of Law, 
whether the lottery is held in an office to 
which the public have access or ina private 
place to which admission is not to be had 
for the mere asking. The learned Judges 
were evidently much influenced in their 
decision by tha case of Wallingford v. 
Mutual Society (1). That was a case of 
legitimate business free from speculation 
in which there were no losers and no one 
gained an unearned sum of money by the 
chance of drawing lots. The same may be 


. 
(6) (1911) 1K B. 298; 80L. J. K. B. 213; 103 L. T. 
13, 27 T. L. R 29. 

*Page of 21 L. W. -[Hd.] 
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said of the kuri chit dealt with in Vasudevan 
Nambudri v. Mammod (7). 

The civil revision petition is allowed with 
costs and the plaintiff's suitis dismissed. 

Plaintiff and defendant will each bear 
their own costs in the trial of the small 
cause suit in the District Munsif’s Court. 

Madhavan Nair, J.—I have had the 
advantage of reading my learned brother's 
judgment with ‘which I agree. - The suit 
which has given rise to this civil revision. . 
petition was instituted by the respondent 
for the recovery of asum of Rs. 119-13-5, 


‘being the principal and interest due to him 
-on account of the 48 instalments of sub- 


scriptions paid by him to a chit fund 
conducted by the petitioner. The chit fund 
consisted of 500 subscribers, each subscrib- 
ing Rs. 2 per mensem. At the end of each 
month a chit was drawn by lot and the 
winner was paid Rs. 100. Thereafter his 
connection with the chit fund ceased alto- 
gether and he was not under any obligation - 
to continue his subscriptions. According 

to the rules of the fund, the drawings would 
thus goon for 50 months when the chit 


. fund would be wound up, the stake-holder 


paying back to the remaining subscribers 
the totalamount subscribed bye each of them. 
The respondent, a non-prize-winner, after 
subscribing for 48 instalments asked the 
petitioner, ‘the stakeholder, to return to him 
with interest the money he has subscrib- 
ed. The petitioner refusing to refund 
the amount contended that the chit fund 
was a lottery and thata suit was not main- 
tainable to recover the amount. The learn- 
ed District Munsif holding thatthe chit in 
question is not a lottery so far as non-prize- 
winners like the plaintiff are concerned, 
gave him a decree for the amount claimed. 
It is argued for the petitioner that the 
transaction set forth above constitutes 
“agreements by way of wager’ between the 
stakeholder and the subscriber and as 
such is void both on principle and on the 
authority of the decisions of this Court 
and that,.theréfore, the decree of the lower 
Court should bə set aside. In Sunkunni 
v. Ikkora Kutti (8), it was held by 
Phillips, J., that a “kuri” conducted on 
similar lines is a lottery and that the 
plaintiff's suit to recover the money paid 
is not maintainable. This decision was 


followed by Krishnan and Odgers, JJ., in 


(7) 22 M. 212; 8 Ind. Dee. Y s) 1 
(8) 52 Ind, Cas. a (1919) M: W. N, 570; 10 L. W 
155; 37 M,L J. 2 
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Nagappa Pillai v, Arunachalem Chetty (2), 
though the learned Judges differed on the 
question whether it was possible to hold 
that the agreement to re-pay the subscrip- 
tions at the end of the period was severable 
from the arrangement to give the prize. 
In Shanmuga Mudaliar v. Kumaraswami 
Mudali (4) Ramesam and Venkatasubba 
Rao, JJ., did not follow these decisions, their 
opinion being mainly influenced by a deci- 
sion of the House of Lordsin Wallingford 
v. Mutual Society (1). It may be stated that 
the chit fund in all those cases was conducted 


in the same manner asin the present case,. 


the successful drawer of the ticket having 
nothing to do with the chit fund after draw- 
ing his prize. ; 

In the’ light of these decisions and of 
what is meant by an “agreement by way 
of wager”, we have to determine whether 
the present case has been rightly decided 
by the learned District Munsif. 

The Indian Contract Act does not contain 
any definition of a “wagering contract”. Sec- 
tion 30 states that agreements by way of 
wager are void. In Thacker v. Hardy (9), 
Cotton, L. J., said:— . 

“The essence of gaming and wagering 
is that one party is towin and the other to 
lose upon a future event which at the time 
ofthe contract is of an uncertdin nature, 
that isto say, if the event turns one way 
A will lose, but if it turns out the other 
way he will win.” 


In Subramanian Pattar v. Kiradadasan 
(10) it was pointed out that ina chit fund 
transaction the contracting parties are the 
stakeholder on the one- side and each of 
the subscribers on the other side, and there 
are as Many separate contracts as there are 
subscribers. On analysis it will be found 
that the contract of the stakeholder with 
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the subscribers in the present case partakes - 


of the nature of a wagering contract. As 
pointed outin my learned brother's judg- 
ment: i: 

“The promoter laid odds of 98 to 2 at the 
first drawing against any particular sub- 
scriber drawing thewinning ticket. At the 
second drawing he laid odds of 96 to 4 
with each of the remaining 499 subscribers, 
and so on till 50 drawings had taken place 
and 50subscribers had drawn the prize of 
Rs. 100.” 


(9) (1879) 4 Q B.D. 685; 48 L. J. Q. B. 289; 39 L. T. 
595: 27 W. R. 158. 
(10) 16 Ind, Cas, 686; (1912) W. N. 1235. 
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This shows that the arrangement is -real- 
ly a bet between the subscribers and the 
stakeholder as to how a future event of an 
uncertain nature, t.e. the drawing of a 
winning ticket will eventually turn out. 
Ifa subscriber happened to draw one of 
the “winning tickets”, 4. e., ifthe uncertain 
event turned one way, obviously he would 
gain an increased amount of money; would 
he lose, ifthe event turned out the other 
way? * 

Since according tothe rules, the non-prize- 
winners get back theirsubscription amount, 
it is argued that the present case falls 
within the principle of the decisions in 
Iyyanan Kone v, Vidoomada Kone, S. A. 
No, 169 of 1857, Kamakshi Achari v, Ap- 
pavu Pillai (11) and Vasudevan Nambudri 
v. Mammod (7), wherein it was held that, in 
chit fund transactions to which subscribers 
contribute monthly subscriptions, each sub- 
scriber in his turn as determined by lot 
taking the entire subscription for one 
month, there was no element of chance 
or risk, the money paid by each subscriber 
being eventually returned to him. In 
Kamakshi Achari v. Appavu Pillai (11), 
such a transaction was thus characterised 
by the learned Judges: 

“Tt is not the case of a few out ofa number 
of subscribers obtaining prizes by lot. By the 
arrangementall get areturn ef the amount 
of their contributions. It is simply a loan 
of the common fund to each subscriber in 
turn, and neither the right ofthe subscribers 
to the return of their contributions, nor to 
aloanof the fund is made a matter of risk 
or speculation. No loss appears to bę ne- 
cessatily hazarded, nor any gain made a 
matter of chance.” 

I do not think the samecan be said of the 
transaction in the present case, I have 
already shown how the subscriber's gain is 
made amatter of chance. As regards the 
loss, the plaintiff, no doubt, gets back the 
entire capital which he has subscribed. In 


‘one sense, therefore, it is true that the trans- 


action involves no loss in any event to the 
plaintiff as he is to have his money return- 
ed to -him but he loses this interest. In 
England if has been pointed out in two 
cases of wagering contracts, similarin this 
respect (viz., loss of interest) to the present 
case, thatthis loss “‘of interest” is “sufficiently 
a loss to bring the contract within the spirit, 
though not perhaps within the actual 


(11) 1M.H. O. R. 448, 
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wording, of the definition” of a wagéring 
contract[see Richards v, Starck (6)|. In In re, 
Doraisami Mudaly (5) in which also as in the 
case before us, the prize-winner after secur- 
ing the prize ceased to be a subscriber, 
the fund closing after a° stated period with 
a refund of their subscriptions to the un- 
successful members, it was held by Collins, 
C. J., and Shephard, J., that the transaction 
is clearly a lottery, “for it depends entirely 
on the drawing of lots whether or not the 
prize of Rs, 100 falls to any given subscrib- 
er.” The learned Judges state :— 

“As the prize winner thereafter ceases 
to be a subscriber to the fund, it must 
necessarily follow that the rest out of 
whose subscription the prize has been paid 
and also continue to be subscribers, are 
the losers. The case, therefore, is quite 
different from that in Kamakshi Achari v. 
Appavu Pillai (11).”° 

These decisions were not brought to the 
notice of the learned Judges in Shanmuga 
Mudali v. Kumaraswami Mudali (4). 


In my view, the agreement in this case 
shows that the plaintiff gave his subscrip- 
tions to the defendant upon the terms that, 
in an uncertain future-event, he was to 
recover, if that event went one way, the 
sum subscribed with considerable incre- 
ment; and, in the other event, he was to 
recover the tofal amount subscribed by him 
but without interest. This means that the 
transaction is, in substance, a wagering 
contract, which may be described, in the 
language of Channell, J., in Richards v. 
Starck (6) “as a bet on terms very favour- 
able to the plaintiff,” 


For the above reasons I am of opinion 
that the decision in Iyyanar Kone v, Vidoo- 
mada Kone, S. A. No. 169 of 1857 
Kamakshi Achari v. Appavu Pillai (11) 
and Vasudevan Nambudri v. Mammod 
(7) are clearly distinguishable and that 
the chit fund transaction in this case 
isan agreement by way of wager and is, 
therefore, void. 


In the decision in Shanmuga Mudali v. 
. Kumaraswami Mudali (4) strongly . relied 
on by the respondent the learned Judge, 
Venkatasubba Rao, J., states: “There is 
some element of chance in regard to the first 
4y subscribers ;j............... but the dominant 
feature of the transaction is that it enables 
afarge number to gradually lay by money 
and receive their savings in a lump sum 
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and the scheme isin their case an incen- 
tive to thrift.” With -due respect to the 
learned Judge, I am inclined to think that 
it cannot be said that the primary object 
ofa person in taking a chitin a fund like 
the present one is to lay by money, for 
receiving it back in a lump sum. The 
chance of winning a prize of Rs. 100 on 
payment of a subscriplion of Rs. 2 at the 
first drawing, Rs. 4 at the second drawing 
and soon during the fifty drawings is the 
attraction which tempts the subscribers to 
join in such a chit fund. l f 
Ia arriving at their conclusion the 
learned Judges in Shanmuga Mudali v. 
Kumaraswami Mudali (4) were mainly in- 
fluenced by the decision of the House of 
Lords in Wallingford v. Mutual Society ‘1). 
In that case a society called the “Mutual 
Society” was registered under the Com- 
panies Act. Its déclared object was to 
accumulate capital by means of monthly 
subscriptions from members, to advance 
such capital to the members on rotation, to 
secure payment of such advances by taking 
and holding real or other securities and 
ultimately to divide among the members | 
all the profits that had been made. The 
whole mode of operation of the Society ap- 
peared to be this; To obtain subscriptions 
from members to advance them money on 
interest upon “certificates of appropriation.” 
By Art. 27 it was declared that “appropria- 
tions shall be allotted in two ways, the first 
and every fourth one thereafter, by drawing, 
free of any premium or interest, while 
those intermediate shall be allotted to the 
member or members tendering the highest 
premium for the same respectively.” All 
appropriations were to be re-paid by equal 
quarterly payments extending over twenty 
years from the advance. It was held that, 
though the henefits of the society were 
made available to the members by a process 
of periodical drawings, the society did not 
come within the mischief of the Lottery 
Acts and that the transaction it carried on 
was not a gambling transaction. The facts of 
the case show that amongst the subscribers, 
there were no losers and no one derived 
any undue gain by the chance of drawing 
lots. As pointed out in Halsbury’s Laws of 
England, Vol. XV. page 301: “Where 
the scheme has for its object the carrying 
on of a legitimate business the fact that it 
provides for the distribution of its profits, 
in certain events, by lot will not vitiate 
the scheme.” The case resembles the decj- 
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sions ia Kamakshi Achari v. Appavu Pillai 
(1l)and Vasudevan Nambudri v. Mammod 
(7) already referred to and on principle is 
clearly distinguishable from the present 
case. It may be mentioned that Ramesam, 
J., deals with the case in Shanmuga Mudali 
v. Kumaraswami Mudali (4) as a suit to en- 
force the terms of a contract collateral to 
another transaction which can be enforced, 
even when the main transaction is void on 
account of being a wagering contract, 
unless it amounts to an offence punish- 
able by law; though in the course of the 
judgment, the learned Judge agrees with 
Venkatasubba Rao, J., that the main con- 
tract itself is not void. 

The respondent-argues that, if the transac- 
tion is an agreement by way of wager and 
‘is invalid on that account, heis still entitled 
to get a refund of the amount claimed by 
him either under s. 65 of the Indian Contract 
Act, or on the ground that the agreement to 
return the amount is severable, from the 
arrangement to give the prize. I entirely 
agree with the opinion of Odgers, J., in 

agappa Pillai v. Arunachalam Chetty (2) 
for the reasons given by him iu that judg- 
ment that the claim of the respondent in 
this case cannot be substantiated on either 
of the above grounds. 

In the result I must hold that the deci- 
sion of the learned District Munsif is 
wrong, and this civil revision petition 
must be allowed with costs as ordered by 
my learned brother. 

OWN, 

N. H. 


Petition allowed, 


MADRAS HIGH COURT. 
APPEALS AGAINST OrDERS Nos. 256 AND 269 oF 
1919. ° 
September 1, 1925. 
Present:—Mr. Justice Devadoss and 
Mr. Justice Waller. 
ADDEPALLI VENKATA GARUNADHA., 
—PLAINTIFF——APPELLANT 
z VETSUS 
AKELLA KESAVA RAMIAH AND OTAERS 
—DEFENDANTS—RBSPONDENTS. 

Transfer of Property Act (IV of 1882), s. 6 (e)— 
“Mere right to sue," what is—School Committee, transfer 
by, of school and assets to another Committee—Debt 
ducta first Committee on account—Suit to recover by 
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second Committee, maintainability of—Righi on assign- 
ment, whether mere right to sue. 

Where a certain sum of money is due from a person, 
that sum is recoverable by an assignee on assignment; 
and if it is to be ascertained only on taking accounts, 
it might be that the right to take the account may not 
be assignable; but where the allegation is that the 
defendant is in possession of funds belonging- to a 
person or that the defendant is accountable for a defi- 
nite sum of money to a person, sucha claim is trans- 
ferable. In such a case the right to recover the money 
isnot a “mere right to sue” within the mischief of 
s. 6 fe) of the Transfer of Property Act. [p. 976, col. 1.] 

The Committee ofa school registered under the 
Societies Registration Act transferred to another Com- 
mittee the institution and all its properties moveable 
and immovcable and delivered possession thereof. 
In a suit by the Secretary of the second Committee 
against a person for recovery of money due to the 
first Committee of the school in the matter of wrong- 
ful rendering of accounts in respect of certain funds 


~ of the school: 


Held, (1) that the right of the first Committee to sue 
for and recover any amount due tothat Committee did 
pass to the second Committeg and the plaintiff was, 
therefore, entitled to bring a suit and it was immate- 
rial that the specific debt was not mentioned in tho 
schedule to the deed of transfer; [p. 974, col, 2.] 

(2) that what was transferred was not a mere 
right to sue but the debt that was due by the defend- 
ant to the first Committee ands therefore, the transfor 
did not offend against s.6 (e) of the Transfer of 
Property Act. [p. 976, col. 1.] 

Prohlad Chandra Das v. Biswa Nath Béra, 82 Ind. 
Oas. 411; 510, 872; 28 C. W. N. 894; 400, L. J. 79; A. 
I. R. 1924 Cal. 1047 and Pansulari Venkataswami v. 
Mentana Ramachandra Raju, 18 Ind. Cas. 520; 38 M. 
138; 24 M. L. J. 298; 13 M. L. T. 218; (1913) M. WIN, 
285, distinguished. 

Glegg v. Bromley, (1912) 3 K. B. 474; 81 L. J. K. B. 
1081; 106 L. T. 825, Subhadrayamma *. Venkatapati, 
80 Ind. Cas. 807; 48 M. 230; A. I. R. 1924 (P, O.) 162: 
47 M. L. J. 93; 26 Bom, L. R. 786; 20 L. W. 298; (1924) 
M. W. N. 607; 29 O. W. N. 57; L. R.5 A. (P. C.) 147 
(P. C.), followed. | 

Appeals against an order of thé District 
Court, Kistna at Masulipatam, in A. S. 
No. 12 0of 1919, preferred against a decree 
of the Court of the Subordinate Judge, 
Bezwada, in O. S. No. 4 of 1917. 

Messrs. T. Ramachandra Rao and K. 
Krishnamachariar, for the Appellant. 

Mr. A. Krishnaswamt,forthe Respondents, 

JUDGMENT. i 
©. M. A. No. 269 or 1919, 

The plaintiff, acting Secretary of Sri 
Kannika Parameswari Viswan Setti Ven- 
kataratnam Hindu High School Com- 
mittee sues for the recovery of Rs. 4,278-5-9 
from the defendants who are the sons 
of one Venkayya Garu. The plaint al- 
legation is that Venkayya managed the 
the affairs of the High School and was in 
possession of considerable funds and that 
he rendered an account to the Committee of ». 
the school and that on going through the 
account, it was found that the account 
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rendered by him was incorrect and that a 
sum of Rs, 4,000 and odd was with him and 
that the defendants who are his heirs are 
bound to pay the amount to the plaintiff. 
The defendants raised various contentions 
and the Subordinate Judge of Bezwada dis- 
missed the plaintiffs suit on the ground 
that the plaintiff had no cause of action 
against the defendants, On appeal the 
District Judge of Masulipatam reversed the 
decree of the Subordinate Judge and re- 
manded the suit. to. the lower Court for 
taking accounts. Against the decree of the 
District Judge the defendants have prefer- 
red this -appeal. Á 
. The point for determination in this appeal 
is whether the plaintiff has a cause of actien 
“ against the defendants. The Hindu High 
School at Bezwada was managed by a Com- 
mittee called Sri Kannika Parameswari 
Hindu High School Committee till Novem- 
ber 1915. The Committee was registered 
under the Societies Registration Act of 
1860. Owing to lack of funds or other 
yeasons, the Committee transferred the in- 
stitution and its properties to Sri Kannika 
Parameswari Visvam Chetti Venkataratnam 
Hindu High School Committee which was 
also registered under the Societies Regis- 
tration Act of 1860. This transfer is evi- 
denced by Ex. F, dated 18th November 
1915. The contention of the appellants is 
that when the first Committee transferred 
all its rights*to the second Committee, it 
did not transfer any outstanding belonging 
to the first Committee and, therefore, the 
plaintiff who is the Secretary of the second 
Committed is not entitled to sue the defend- 
ants for any sum of money that might be 
found due to the first Committee. From 
the terms of F, it is clear that the first 
Committee transferred all its assets and 
liabilities in connection with the Hindu 
High School at Bezwada to the second Com- 
mittee. In para. 2 the recital is:—‘‘Whereas 
the members of your Committee applied 
on 5th September 1915. praying that the 
management of Sri Kannika Parameswari 
Hindu High School at Bezwada and the 
entire properties thereof be transferred to 
your Committee on condition of your Com- 
mittee discharging the debts due by the 
said High School Committee and in pursu- 
ance ofthe terms of the memorandum there- 
to attached, we have agreed thereto and 
the members of our General Committee 
ehave passed a resolution No. 8 on 19th 
September 1915 to the effect that our Gene- 
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ral Committee should be dissolved, that the 
management of the school’ as well as the 


_ properties should be transferred to your 


Committee subject to the terms of the said 
memorandum” etc.,. and in the operative 


_portion of the deed there is this clause:— 


“Therefore in accordance with the said re- 
solution we have hereby transferred to you 
the management of the school and deliver- 
ed possession to you of the immoveable pro- 
perties belonging to the said school worth 
about Rs. 30,000 and specified in schedules 
of moveable and immoveable properties." . 
The appellant wants to rely upon the 
fact that in the schedule of assets this debt 
due from Venkayya is not mentioned; but 
from the tenor of the document and from 
the recitals therein it is quite clear that the 
entire properties of the school were trans- 
ferred to the second Committee. As the 
learned Judge remarks though there is no . 
list of debts in the schedule to Ex. F, the 
debts of the nid Committee incurred in con- 
nection with the school were discharged by 
the second Committee. One of the recitals 


is:— 

“With this sum and with the sums which 
might be received hereafter the debts of the 
school should be discharged.” ; 

The second Committee did undertake to 
discharge the debts of the first Committee, 
and though no-list of debts was attached to 
Ex. F, the second Committee was bound to 
pay all the debts of the first Committee. 
It is not necessary that when one Committee ` 
transfers all its assets to another Committee 
there should be a list in order to pass the 
title of the first Committee to the second 
Committee with regard to the outstandings. 
In this case the second Committee took over 
all that the first Committee possessed on 
behalf of the Hindu High School, Bezwada. 
The right of the first Committee to sue for 
and recover any amount due to that Com- 
mittee did pass to the second Committee 
and the plaintiff is, therefore, entitled to 
bring a suit. . 

The next contention of the appellants is 
that the First Committee had only a right to 
sue Venkayya and a mere right to sue can- 
not be transferred by reasons of the provi- 
sions of s. 6 (e) of the Transfer of Property 
Act. The mere right to sue cannot be 
transferred. Here what was transferred 
was not a mere right to sue but the debt 
that was due by Venkayya to the first Com- 
mittee and, therefore, the transfer does no- 
offend against the provisionsof s. 6 (e) of 
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the Transfer of Property Act. The plaint 
_as laid contains an averment that Venkayya 
was indebted to the first Committee in the 
sum of Rs. 3,145-13-8. Venkayya was in 
possession of the funds belonging to the 
Hindu High School. He tendered an account 
which was afterwards found to be false and 
according to the plaintiff's case Venkayya 
was in possession of the funds of the Com- 
mittee and, therefore, he was bound to pay 
that amount to that Committee, and the 
< second Committee having taken over the 
management with the rights and liabilities 
of the first Committee is entitled to sue for 
and recover the‘amount due to the first 
Committee. Thecases relied upon by the 
appellant Prohlad Chandra Dus v. Biswa 
Nath Bera (1) and Pansulari Venkatasawmi 
v. Mentana Ramachandra Raju (2) have no 
application to the present case. In Prohlad 
Chandra Das v. Biswa Nath Bera (1) it was 
held that a right to take accounts and to re- 
cover such sums as may be found due is not 
assignable being a mereright to sue within 
the meaning ofs. 6, cl. (e) of the Transfer 
‘of Property Act. On the construction of 
the document and from the way in which 
- the suit was. framed it was found that the 
plaintiff was not entitled to maintain a suit 
ashe had purchased a mere right to sue 
for account. In Pansulari Venkatasawmi 
v. Mentana Ramachandra Raju (2), it was 
held that a mere right to recover damages 
for the negligence of an agent in failing to 
collect rents cannot be transferred. The 
mere right to sue for damages is not 
assignable. In the Pansulari Venkataswami 
v. Mentana Ramachandra Raju (2) the 
cause of action was the negligence of the 
agent. If it was shown that the agent did 
collect a certain sum of money on behalf 
of the principal, the agent was accountable 
for the amount actually received by him; 
and for what hehad with him, he wasin 
the position of a debtor for he had the 
money of the principal in his hands. The 
assignment of the amount in the hands of 
the agent would not offeid against s. 6 (e) 
of the Transfer of Property Act [vide Madho 
Das v. Na Patak (3)]. In Prosser v. Ed- 


D 82 Ind. Ne 411; 51 C. 972; 28 C. W. N. 894; 40 
O.L. J. 79; A.I R. 1924 Cal. 1047. 

(2) 18 Ind Cas. 520; 38 M. 138; 24 M. L. J. 208; 13 
M. L. T. 218; (1913) M. W. N. 285. 
3? 16 A. 286; A. W. N. (1894) 84; 8 Ind. Dec. (x. s.) 
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monds (4) the Lord Chief Baron held that 
a naked right to sue was not assignable. 
In Hill v. Boyle (5) it was held that a mere 
tight to sue a trustee for interest and pro- 
fits of a trust fund in his hands was not 
transferable. 

The observations Of Parker, J., in Glegg v. 
Bromley (6), are applicable to the present 
case, At (page 490*, the learned Judge 
observes: “it is to, be observed that an 
equitable assignee “of a chose in action, 
whether it is legal or Parana could in- 
stitute proceedings and maintain proceed- 
ings for its recovery. The question was 
whether the . subject-matter of the assign- 
‘ment was, in the view ofthe Court, property 
with an incidental remedy for its recovery, 
or was a bare right to bring an action 
either at law or inequity. With regard to 
the assignments of future property, they 
stand, I think, ona totally different footing. 
Nothing passes, even în equity, until the 
property comes into present existence, 
Only when this happens can the assignment 
attach and an interest pass.” 

This observation is quoted with approval 
by their Lordships of the Privy Council in 
Subhadrayamma v. Venkatapatt (7). In that 
case the plaintiff's husband advanced cer- 
tain sums of money for litigation to the 
defendant in the express agreement that 
the money borrowed from the plaintiff 
should have a charge ‘upon the moveable 
aud immoveable properties eobtained by 
means of litigation. Owing to disputes 
between the plaintiff and the defendant, 
the plaintiff refused to advance any further ` 
monies, Aftera time the suit was compro- 
mised and the lender’s widow claimed that 
the advance and the interest thereon were 
a charge on the money paid under the com- 
promise. The Privy Council held thatthe 
plaintiff was entitled to a charge on the 
amount obtained on compromise in the 
suit. Their Lordships held that the agree- 
ment was an assignment of part of the 
fruits of the litigation, and even.if they 
were to be regarded as non-existing pro- 
perty at the date of the agreement, the 


a (1835) 160 E, R.196; 1Y. 40. 481; 41 RR, 


iA 1867) £ Eq. 260. S 
-(6) (1912) 3 K. B. 474; S1 L. J.K, B. 1081; 106 L. T. 
25. 


(7) 80 Tnd. Cas 807; 48 M. 230; . 1924 
162:'47 M. L. J. 93; 26 Bom.. TAR 786: 20 

298: (1924) M. WN 607; 29 0. W. N. 57; R. 5 W 
(P. OX 147 (P. 0). 


*Page of (1912) 3 K, B—[ Bd] 
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agreement attached upon the money being 

paid. The principle is that if a certain 

sum of money is due from any person that - 
sum is recoverable on assignment; and if 

it is to be ascertained only on taking 

accounts it might be thit the right to take 

the account is not assignable: but where 

the allegation is that the defendant is in 

possession of funds belonging to a person 

or that the defendant is accountable for a 

definite sum of money to a person such a 

claim is transferable. In such a case, the 

right to recover the money is not a mere 

right to sue and the transfer of such a 

right does not offend against s. 6 (e) of the . 
Transfer of Property Act. In the result the 

appeal is dismissed with costs, 

GO, M. A. No. 256 or 1919. 
In view of our judgment in O.M. A. 
No, 269 of 1919 the appellant does not 


press this appeal; it îs dismissed with costs. 
V. N.Y. a 
N. H. Appeals dismissed. 


MADRAS HIGH COURT. 
SECOND Crviu APPEAL No. 566 or 1923. 
September 15, 1925. | 
Present :—Mr. Justice Viswanatha Sastri, 
SEETHARAMA NAIDU—RespoxpEext 
No, 1 PLAINntTIFF—APPELLANT 


versus 
GOVINDASAMI CHETTIAR AND 
ANOTHER—RESPONDENT No. 2—DEFENDANT— 
RESPONDENTI. 

Madras Estates Land «ct (I of 1908), ss. 112, 189-- 
Ryogwari holding—Rent sale— Suit by real owner, main- 
tainability of. i i h 

The real owner ofa ryotwari holding can sue ina 
Qivil Court for a declaration that certain lands belong 
to him and that asale thereof held under the provi- 
sions of the Madras Estates Land Act is fraudulent, 
invalid and not binding on him. Sucha suit is not 
barred by the provisions of s. 189 of the Madras Estates ° 
Land Act, 

Re Je of Ramnad v. Venkatarama Iyer, 69 Ind. Cas. 
923: 45 M. 890; 16 L. W. 274; (1922) M. W. N. 501; 31 
M. L.T. 158; 43 M. L, J. 261; A. I. R. 1923 Mad. 6 
(F. B.), relied on. | , 1 

Irulappan Servai yv. Veerappan, 69 Ind. Cns. 918; 42 
M. L.J. 113; 15 L. W. 99; (1922) M. W. N. 67; 31 M. L. 
T, 71, not followet. f 

Second appeal against a decree of the 
Court of the Subordinate Judge, Tanjore, 
in A. S. No. 43 of 1922 (A. B. No. 356 of 
1921, District Court of Tanjore), preferred 
egainst that ofthe Court of the District 
"Munsif, Pattukottah, in O. 5. No. 567 of 


4919, 
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i Mr. S. Muthiah Mudaliar, for the Appel- 
ant. s 

Mr. A. Kuppuswamy Iyer, for the Re- 
spondents. 

JUDGMENT.—The question in this 
second appeal is whether the real owner 
of aryotwari holding can sue ina Civil 
Court for a declaration that certain lands 
belong to him and that a sale under the 
provisions of the Estates Land Act was 
“fraudulent, illegal, invalid and not bind- 
ing, on him”. Plaintiff who is the appel- 
lant in second appeal alleging that he was 
the real owner of the lands, and that the 
registered holder Rangaswami Naidu was 
only a benamidar sued to have a rent 
sale held at the instance of the first defend- 
ant, at which the second defendant became 
the purchaser, set aside on various grounds. 
The District Munsif found as a fact (1) 
that the notice Ex. X did not specify the 
holding in respect of which the arrear was 
due; and (2) that a large number of fiélds 
and a larger extent than necessary were 
sold in contravention cf the provisions of 
s. 126 of the Estates Land Act. On these 
findings he held that the sale was invalid 
and gave the declaration asked for. The 
second defendant appealed and the Appel- 
late Court allowed the appeal on two 
grounds :—(1) plaintiff, not being the ryot 
who was liable to pay rent on the holding, 
could not maintain the suit, and (2) no 
suit as contemplated by s. 112 of the 
Estates Land Act having been filed, the 
validity of the sale cannot be disputed. 

Both the Courts have found that 
plaintiff had failed to get his name regis- 
tered asa patiadar, and this finding has 
to be accepted. But the question is whe- 
ther the circumstance prevents him from 
impeaching the sale in a Civil Court. That 
such a suit will lie in a Civil Court at the 
instance of a ryot (pattadar) has been held 
by a Full Bench of this Court in Raja of 
Ramnad v. Venkatarama Iyer (1). No case 
has been referred to in which it has been 
held that such asuit will not lie at the 
instance of a person who claims to be the 
real owner of a ryotwart holding. I am of 
opinion that such a suit is equally open 
to him. 

The contention that s. 189 of the 
Estates Land Act barred the suit, is sought 
to be supported by the ruling in Irulappan 

(1) 69 Ind. Cas. 923; 45 M. 890; 16 L. W, 274; (1922) 


M.W, N.501; 31 M. L. T, 158; 43M. L. J, 264; AL R, 
1923 Mad. 6 (©. B.). 
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Servat v. Veerappan (2). In that case it is 
stated at page 115* that “to allow a person 
who has not taken action under s. 146, to 
ignore arent sale at the time it is held 
and subsequently to dispute its validity in 
a civil suit would run counter to both 
these principles. Section 189 does not seem 
to me to allow of such a construction.” If 
a ryot who has not instituted proceedings 
under s.112, can come in withasuit in a 
Civil Court, as has been held in the Full 
Bench case above referred to, it is difficult 
to see why a person in the. position of 
- plaintiff cannot be allowed to do so. The 
case in Irulappan Servai v. Veerappan (2) 
does not appear to have been brought to 
the notice of the learned J udges” who 
decided the Full Bench case; but pever- 
theless it appears to me that the ground on 
which the decision proceeded is no longer 
tenable, having regard to the Full Bench 
ruling, 

I would, therefore, ‘allow the second 
appeal and remand the case to the lower 
Appellate Court for decision upon the 
otherissues raised in the case. Appellant 
will get a refund of the Court-fee paid on 
the memorandum ofappeal. Appellant will 
have the costs of the second appeal and 
the other costs will abide and follow the 
result. 

V. N. V. 

N. H. 

(2) 69 Ind. Cas. 918; 42 M, ue: 118; 15 L. W. 99; 
(1922) M. W. N. 67; 31 M. L. T.7 

| *Page of 42 M, L. J.—|Ed.] 


Case remanded. 








MADRAS HIGH COURT. 
CIVIL APPEALS Nos. 436 of 1922 AND 362 
oF 1923, 

October 22, 1925. 

Present :—Sir Victor Murray Coutts 
Trotter, KT., Chief Justice, and 
Mr. Justice Viswanatha Sastri. 
APPRAL No. 436 or 1922. 
NIDAVOLU ATCHUTAM alias 
ACHUTARAMAYYA AND oTHERS— 
DEFENDANTS Nos. 3 TO 5—APPELLANTS 
versus 
RATNAJI CARRYING ON BUSINESS UNDER 
TBE NAME AND STYLE OF RATNAJ EH 
BHOOTAJI AND OTHERS— PLAINTIFF AND 
DEFENDANTS Nos. 1 anD 2—RESPONDENTS. 

Hindu Law—Debts—Commercial debts of father— 
Pious obligation of son—Text of Gautama, whether 
obsolete. 

A debt incurred bya father in the course of a 


hardware trade carried on by him, isa commercial 
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debt -and under the Hindu Law the son is under a 
«pious obligation to discharge the same. [p. 978, col. 1.] 

Ter Coutts Trotter, C. J—The text of Gautama 
which describes a commercial debt as vyavaharika 
bad] now be held to have been declared as obsolete. 
[ibi 


The particular instances of vyavaharika debts 
given in the Smrities must be treated as a mere. 
expression of opinion on the part of the authors as to 
what classes of debts would fall under the general 
words. A modern Court is, therefore, free in inter- 
preting the general term “vyavaharika" to consider 
the particular instances given as obsolete under the 
conditions of the present day. [ibid.] 

Appeal against the decrees of the Court 
of the Additional Subordinate Judge, 
Rajahmundry, in O. 8, No. 25 of 1920 (O. 
S. No. 16 of 1919 of the District Court, 
Godavari) and O. S. No. 24 of 1920 (A. S. 
No. 8'of 1923 of the District Court, Goda- 
vari). 

Mr. A. Satyanar ayana, for the Appel- 
lants. 

Messrs. G. Lakshmatina and V. Faia 
for the Respondents. 


JUDGMENT. 

Coutts Trotter, C. J.—In this case 
the father of the appellants embarked on 
the hardware trade in 1914 and was sued 
with themin respect of debts contracted 
by him in the conduct of that venture. The 
appellants’ Vakil relied on a text of 
Gautama XII, 41 which runs as follows :— 

“ Money due by a surety for a commercial 
debt, a fee due to the parengs of -a bride, 
debts contracted for spirituous liquor or in 
gambling and a fine shall not involve the 
sons of the debtor” and the bold contention 
is put forward that the pious obligation does 
not extend, therefore, to commercial debts. 
I have discussed this subject at length in 
para. 303 of the 9th Edition of Mayné on 
Hindu Law and J have very little to add 
to whatI saidthere. This Court has held 
in Thangathamma v. Arunachalam Chet- 
tiar (1) that sons are liable in a case of a 


_ surety bond executed by the father for pay- 


ment as distinct from obligations as a sure- 
ty for appearance and for honesty and 
there are other decisions of the Calcutta 
and Patna Courts to the same effect. This 
appears to me to be based upon the view 
that the governing provision in the texts is 
that which excludes from the rule debts 
that are not vyavaharika, an expression 
taken from Usanas (apud Mitakshara II, 
48) and Vyasa (apud J agannatha I, V, 203). 


(1) 48 ir sa 76; 41 M, 1071; 35 M, L. 


229: 1918 
M. W. N. 673. aaa 
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From 1874 onwards the decisions of the 
Privy Council have adopted this view and 
have crystallised the translation as “illegal 
or immoral”. It appears in Girdharee Lall 
v. Kantoo Lall (2) and has been repeated in 
many subsequentcases, If this he correct, 
it will follow as I have said that the par- 
ticular instances given in the Smirities must 
be treated asamere expression of opinion on 
the part of the authors as to what classes of 
debts would fall underthe general words. 
A modern Court would, therefore, be free 
in interpreting the general term to con- 
sider the particular instances given as 
obsolete under the conditions of to-day. I 
am clearly of opinion that commercial 


debts fall into this category and that we ` 


ought to say that the pious obligation ex- 
tends to them. Itmay well be that in the 
time of Gautama, itẹwas thought that to 
- engage in trade was degrading, at any rate 


in thecase of the higher castes. ‘No one 


could pretend thatthat view would be en- 
tertained to-day. For these reasons I am 
of opinion that the sons are liable in this 
ease and that the appeals must be dismiss- 
ed with costs. i 
Of course the whole doctrine of the pious 
obligation is itself a relic of antiquity based 
originally on a religious and not a legal con- 
ception but it has been controlled and 
moulded into shape by a series of decisiors 
which, in myeopinion, make it a working 
rule which in its actual application is 
neither inconvenient nor unjust. 
“A. S. No. 436 oF 1922. 
Viswanatha Sastri, J.—Appeal 
by defendants Nos. 3 to 5 against the 
decree of the Court of the Additional Sub- 


ordinate Judge, Rajamundry, in O. S,- 


No. 25 of 1920. 

“Appellants are the sons of the first defend- 
. ant, and the second defendant is their 
maternal uncle. The suit was laid for the 
recovery of a sum of money (Rs, 6,598-11-6) 
duein respect of money dealings between 
defendants Nos. 1 and 2 and plaintiff. De- 
fendanis Nos.1 and 2 aresaid to have carried 
on in partnership a trade in hardware, for 
the purpose of which trade money was 
being borrowefl from time to time from 
` plaintiff. It was also alleged that the first 
defendant and defendants Nos. 3 to 5 were 
undivided, and that the trade was being 
carried qn by the first defendant for the 


genefit of the family. Defendants Nos. 3 to’ 


(2) 1L A. 321; 22 W, R, 56; 14 B, L, R. 187; 3 Sar, P, 
Ge 7.380 (P, O) 
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5 contended that as they have become: 
divided from their father (Ist defendant) 

they had nothing to do with the trade; that 

the irade was never an ancestral trade nor 

ajoiht family trade; and. that they were 

not liable. They also contended that the 

settlements ofaccount alleged in the plaint, 

between plaintiff and defendants Nos. 1 

and 2, were false. The Subordinate Judge 

held thatthe settlements of account were 

true, that the partition setup was brought 

about to defraud creditors ; and he passed 

a decree against defendants Nos. 1 and 2, 

and against the joint family properties in ` 
the hands of defendants Nos. 3 to 5. 

The contentions urged in appeal are :— 
(1) that the trade not being an ancestral 
trade, and the first defendant having start- 
ed it only in 1914, appellants could not be 
held liable for sums said to have been bor- 
rowed-for the purposes of the trade; (2) that 
as Rs. 1,926-6-3 and Rs. 695-3-0 were due 
from third persons, and as the partnership 
took them over, they ‘defendants Nos. 3 to 
5) were in any event not liable for the sums. 
The contention that defendants Nos, 3 to 
5 had separated themselves from their 
father was not pressed before us. 

Taking the second contention first, the 
allegation in para. 6 of the plaint is that 
on January 5, 1918 defendants Ncs. 1. 
and 2‘‘ made themselves liable in the sum of 
Rs. 1,926-6-3 for the share of E. Venkata- 
subbarayudu in the katha debt due by him 
and another K. Venkatanarayana Row: and 
the prc-note debt of the said If, Venkata- 
subbarayudu in the sum of Rs. 695-3 0”, 
In the case of a suretyship for payment, 
it may ke taken as well settled that a 
Hindu son is liable: See Sitaramayya 
Thangathamma 
v. Arunachallam Chettiar (1), Tukarambhat 
v. Gangasam Mulchand Gujar (4) and 
Rasik Lal Mandal v, Singhaswa Roy (5). The ` 
decision in Narayan v. Venkatacharya (6) 
relates to the liability of a guardian and 
has no application to the case before us. 
The test of Gautama (s. 41) was referred to 
by the Vakil for the appellants, but it ap- 
pears to me that Gautama simply repeats 


. Manu (s. 159) and that he refers only to a 


suretyship for appearance. In the case of 
a suretyship for payment, the text of 


(3) 11 M. 373; 4 Ind. Dee. (N. 8.) 260. 3 
(4) 23 B. 454; 12 Ind. Dec. (x. 8} 201. 
(5; 14 Ind. Cas, 147; 89 C. 843; 16 O. L. J. 107; 16 


Cc. W. N. 1103. 
NG) 28 B, 408; 6 Bom, L, R. 434, 


(92 I. O. 1926) 


Yajnavalkya recognises the liability of a son. 
This cohtention, therefore, cannot prevail. 
Coming to the first contention it was 
urged that the father was not continuing 
any ancestral trade but was starting a new 
trade, and that for debts contracted for a 
_new trade, thé sons were not liable. That 
under ancient texts a son was undera legal 
obligation to pay his father’s debts was the 


opinion held by that eminent Judge(Muthu-. 


sami Iyer, J.) in Ponnappa Pillai v, Pappu- 
` vayyanga (7). According to Yajnavalkya if 
afather be long absent in a distant country 


or be dead the debt must be re-paid by the’ 


son. Itis equally well settled that the son 
was not under any such liability in the case 
of debts contracted for illegal or immoral 
purposes. According to Yajnavalkyaa son 
was not bound to pay a debt, even though 
hereditary if it was contracted for the pur- 
pose of drinking, debauchery or gambling. 
According to Gautama a son was not bound 
to discharge a debt incurred by his de- 


ceased father if due by him to a wine shop: 


or a-gambling saloon. “By the Hindu Law, 
the freedom of the son from the obligation 
to discharge the father’s debt has respect 
to the nature of the debt”: 
persaud Panday v. Bobooee Munraj 
Koonweree (8). In Suraj Bunsi Koer v. Sheo 
Persad Singh (9) their Lordships of the 
Privy Council refer in the appeal the follow- 
ing dicium of Westropp, C, J., in the case of 
Udaram Sitaram v, Ranu Panduji (10) “sub- 
ject to certain limited exceptions (as for 
instance, debts contracted for immoral or 
illegal purposes) the whole of the family un- 
_divided estate would be, when in the hands 
of the sons or grandsons, liable tothe debts 


`. of the father or grandfather”. 


In the case before us the trade the father 
carried on was a trade in hardware, and 
‘there was nothing illegal or immoral about 
it. There is not even any suggestion to this 
effect in the written statementjand all that 
is alleged is that the business was neither 
anancestralnor family business; that the sons 
had become divided from their father; and 
that the business was carried on by the 
father for his sole benefit. The finding is that 
the business was carried on for the benefit 
(7) 4 M. Lat p. 18; 1 Ind: Dee. (x. 8.) 839, 


(8) GM.L. A. 393at p. 421; 18 W. R. 8lz; Sevesire 
253n; 2 Suth. P, O. J. 29; 1 Sar. P. O. J. 552; 19 E. R. 


147. ` 
(9) 50. 148at p. 169; 6 I. A. £8; 4 Sar. P. C. J. 1; 3 
Suth. P. O. J. 589; 4 O. L. R. 226; 2 Shome L, R. 242; 
2 Ind, Dec. (x. s.) 705 (P. 0). = 
(10) 11 B. E ©, R. 76 at p. 83, 
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fraudulent. In Ramkrishna Trimbak v. 
Narayon Shivorao Aras (11) itwas held that 
a son cannot escape liability for payment 


.of the debts of his father contracted in fish 


trade. The deciston in Official Assignee 
of Madras v. Palaniappa Chetty (12) is’ no 
authority for the proposition that where a 
Hindu father starts for the first time a new 
trade,and for the*purpose of the trade cop- 
tracts debts, his sons cannot be held liable for 
the debts so contracted. Inthat case the 
question arose in bankruptcy proceedings 
whether a Hindu son can be adjudicated 
insolvent in respect of debts incurred ina 
business newly started by his father during 
his minority, and in which he actively pari- 
cipated after attaining majority, and there 
was no question as to the liabilty of joint 
family properties, for such debts, 

I would, therefore, dismiss the appeal with 


costs. 
In A. 8. No. 362 oF 1923, 

Appeal by defendants. Nos 2 to 4 against 
the decree of the Court of the Additional 
Subordinate Judge ôf Rajahmundry, in 
O. S. No. 24 of 1923. 

Appellants are the sons of the first defend- 


„ant and the suit was laid for the recovery 


of asum of money (Rs. 3,050) due in respect 
of money dealings carried on between 
plaintiff and first defendant. It was alleged 
that the dealings were for the purpose of 
financing a trade in hardware which first 
defendant was carrying on for the benefit 
of the undivided family consisting of him- 
selfand his sons. Appellants contended - 
that they had ‘become divided from their 
father; that the trade was not an ancestral. 
trade and that it was never carried on for 
their benefit. The Subordinate Judge held 
that the dealings were proved that the part- 
tition was brought about to defraud credit- 
ors; and that the joint family properties 
were liable. : 

The contention urged in appeal is that 
the trade not being an ancestral trade 
and the first defendant having started it 
only in 1914, appellants could not be. held 
liable for sums said to have been borrowed 
for purposes of the trade, The contention 
that they had separated from their father 
was not pressed before us. 

This appeal was heard with Appeal 436 of 
1322, and for reasons given in my judgment 

(11) 31 Ind. Cas. 301; 40 B. 126; 17 Bôm. L. R. 955, 


(12) 49 Ind. Cas 220; 41 M. 824; 24 M. L. T. 216° 35 
M. L. J. 473; 8 L, W, 530; (1918) M, W. N. 721, 


£80 
in that appeal, 1 would dismiss the appeal 
with costs. 


V.N.V.. 
N. H. 


Appeals dismissed. 


p_e 


LAHORE HIGH COURT. 
Second CıvrL APPRAL No. 1089 oF 1925. 
January 4, 1926. 

Present :—Mr. Justice Martineau. 
NARAIN DAS—DEFENDANT—ÅPPELLANT 
versus 
SARAJ DIN—Puaintirr AND WADHAWA 
SINGH AND OTHERS—DEFENDANTS— 

; RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 144— 
Suit against co-mortgagow redeeming entire pro- 
perty—Denial of right to possession unless charg 
paid—Adverse possession—Limitation—Punjab Lan 
Revenue Act (XVII of 1887), s. 117—Sutt for posses- 
sion—Jurisdiction of Revenue Courts. 

A suit by a co-mortgagor against another co-mort- 
gagor who has redeemed the entire property is 
governed by Art. 144 of Sch. I to the Limitation Act 
and where the latter denies the right of the former 
to enter into joint possession until he has paid his 
share of the charge which the latter has defrayed, the 
possession of the latter is adverse and if it has con- 
tinued for 12 years the suit is barred by limitation. 

Vasudev v. Balaji, 26 B. 5C0; 4 Bom. L. R. 178 and 
Basanta v. Dhanna. Singh, 55 Ind. Cas. 450, referred to, 

Ram Narayan Raiv. Ram Deni Rai, 63 Ind. Cas. 
282; A. I. R.1923 Bat. 98; 6 P. L. J. 680; (1922) Pat. 
129, not followed. 

Wazir v. Girdhari, 71 Ind. Cas. 847; A. I. R. 1923 
Lah. 311, followed. 

A Revenue Officer acting as a Court may determine 
the question oftitle arising in the partition proceed- 
ings but has no power to pass a decree for possession 
of the land of which the title is in dispute. 

Lachhmi Bai v. Hondi Bai, 21 Ind. Cas. 719; 100 P. 
R. 1913; 7 P. L, R.1914; 14 P.W. R. 1914, referred 
to, 

Second appeal from a decree of the 
‘Additional District Judge, Lahore, dated 
the 26th January 1925, affirming that of 
the Assistant Collector, Kasur, District 
Lahore, dated the 24th March 1924, 

Mr. Shamair Chand, for the Appellant. 

Lala Ganga Ram, for the Respondents. 

JSUDGMENT.—The land in suit be- 
longed to Gurdit Singh, who -mortgaged it 
to Nihal Singlf After Gurdit Singh’s 
death one of his four sons, Baghel Singh, 
sold his one-fourth share to Musa, and the 
remaining three sold three-fourths to Narain 
Das defendant No. 1. The latter redeemed 
the whole land from the mortgagee in 1900. 
In 1923 Musa’s son Siraj-ud-din_ applied 
for partition of his share, His title being 
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disputed by Narain Das he was referred by 
the Assistant Collector to a suit, and he 
then brought the present suit in the Assist- ` 
ant Collector's Court, asking for joint 
possession. He was given a decree subject 
to the payment ofone-fourth of the amount 
due on the mortgage, and the decree was 
affirmed by the Additional District Judge 
on appeal. Narain Das has preferred a second 
appeal to this Court. 

Two points have been argued, one being 
the question of limitation and the other 
that of the jurisdiction of the . Assistant 
Collector to try the suit, The case is govern- 
ed by Art. 144 0f.the First Schedule to 
the Limitation Act, and not by Art. 148 
asa co-mortgagor who redeems the whole 
mortgage does not become a mortgagee of 
the shares of the co-owners, but merely has 
a charge on the property: see Vasudev v. 
Balaji (1) and Basanta v. Dhanna Singh (2). 
The lower Appellate Court has held that the 
possession of a co-mortgagor who redeems 
the entire property does not become ad- | 
verse to the other mortgagors until he 
openly asserts an exclusive title, and that 
as there was no such assertion in the present 
case the suit is within time. This decision 
is no doubt supported by Ram Narayan 
Rai v. Ram Deni Rai (3) but a different 
view has been taken in other High Courts 
and their rulings have been referred to and 
followed in Wazir v. Girdhari (4) by Camp- 
bell, J., whohas observed that the rule that 
ordinarily one co-sharer cannothold adverse- 
ly against another proceedsupon a rebuttable 
presumption that the co-sharer in exclusive 
possession is holding on behalf of the other 
co-sharers, and that this presumption is 
rebutted when it is shown that the co-sharer. ` 
in possession denies the right of the other 
co-sharers to enter into joint possession until 
they have paid to him their share of a 
charge upon the property which he has 
defrayed. The view taken in Wazir v. Gir- 
dhari (4) is, in my opinion, the correct one. 
The appellant was not holding on behalf 
of the plaintiff when he was denying the 
plaintiff's right to enter into possession 
without payment of his share of the charge 
on the properly.’ His possession was con- 
sequently adverse, andifit has continued 
for twelve years the suit is barred by limita- 


(1) 26 B: 500; 4 Bom. L. R. 178. 

(2) 55 Ind. Cas. 450. - 

(3) 63 Ind. Cas. 282; A. I, R. 1923 Pat. 98; 6P, L.J. 
680; (1922) Pat. 129. i 

(4) 71 Ind, Cas, 847; A. I. R, 1923 Lah, 311, 
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tion. Itiscontended for ‘the plaintiff that 
notwithstanding the redemption by the 
- appellant in 1900 the mortgagee remained 
in possession of the land and that the 
appellant's possession has not lasted for 12 
years. The lower Court has given no find- 
ing on this point, but itis unnecessary to 
remand the case as the appeal must succeed 
on the ground that the Assistant Collector 
had no jurisdiction. ; 

The only power which s. 117 of the Land 
Revenue Act gives to a Revenue Officer 
acting as a Court is to determine the ques- 
tion of title arising in the partition pro- 
ceedings, and he has no power under that 
section to pass a decree for possession of 
the land of which the title is in dispute. 
See on this point Lachhmi Bai v. Hondi 
Bai (9). 

1 accordingly accept the appeal, reverse 
the decree, and dismiss the suit with costs 
throughout. 

. Appeal accepted. 


L. 
. (5) 2L Ind. Oas. 719; 100 P. R.1913; 7 P. L. R.1914; 
14 P, W. R.1914. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2213 
; oF 1922. 
June 5, 1925. 
Present :—Justice Sir Babington 
Newbould, Kr., and Mr, Justice Graham. 
ISWOR SANT AND OTHERS— DEFENDANTS 
— APPELLANTS ` 


Versus 
TORENDRA NATH KUILA— 
PLAINTIFF —RESPONDENT. 

Civil Procedure Code (Act V of 1908), s, 11—Res 
judicata—Decree confirmed in appeal on other ground 
—Bengal Tenancy Act (VIII of 1885), 3s. 29, 49— 
Ejectment—Under-raiyat—Occupancy rights—Herita- 
bility of under-raiyati holding. 

Where in ‘a suit in ejectment the Trial Court 
holds that the defendants have no right of occu- 
pancy but dismisses the suit on the ground of 
its being instituted before the expiry of the agri- 
cultural year in which the defendants’ predeces- 
sor died and on appeal the decree of dismissal is 
affirmed on the second ground but the Appellate Court 
gives no finding on the question whether the defend- 
ants have aright of occupancy, the decision of the 
Trial Court that the defendants had no occupancy 
rights cannot operate as res judicata in a subsequent 
suit for ejectment. [p. 981, col. 2.] 

An under-raiyat may acquire right of occupancy by 
custom or usage and is not then liable to be ejected. 
[p. 982, col. 2.] ; 

Ordinarily the holding of an under-raiyat whether 
with or without rights of, occupancy is not heritable, 


[ibid] 
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Tha dessondanb ofan under-ratyat with rights of 
occupancy, who fails to prove that his predecessor's 
interest was heritable isa trespasser and,-therefore, 
liable to ejectment. [ibid] 


Appeal against a decree of the Sub- 
ordinate Judge, Second Court, Midnapore, 
dated the 12th “of May 1922, modifying 
that of the Munsif, Third Court at'Tamluk, 
dated the 25th of February 1921. 

Babu Apurba Charan Mukerji, 
Appellants. 

Mr. Mahendra Nath Roy and Babu Santosh 
Kumar Pal, for the Respondent. 

JUDGMENT.—This is an appeal 
against a decree in ejectment. The pre- 
decessor of the defendants was an under- 
raiyat under the plaintiff. 

The main question inthis appeal-is whe- 
ther that under-raiyati tenancy descended 
to the defendants by inheritance. The first 
Court held that the defendants’ predecessor 
was an under-raiyat with right of occupancy, 
and that the defendants had succeeded to 
that right. The lower Appellate Court 
has held that the defendants had no right 
of occupancy and were mere trespassers on 


for the 


_ the landand that the plaintiff was, therefore, 


entitled to a decree for khas possession: of 
thesame. We think that the learned Sub- 
ordinate Judge who decided the case in 
the lower Appellate Court was in error 
so far as he held that the question whether 
the defendants had aright of occupancy 
in the disputed land was ras judicata. Ina 
previous suitin ejectment which was inter 
partes the Munsif who tried the suit held 
that the defendants had no right of oceup- 
ancy but he dismissed the suiteon the ground ` 
of its being instituted before the expiry of 
the agricultural year in which the defend- 
ants’ predecessor died. On appeal that 
decree of dismissal was affirmed on the 
second ground and the lower Appellate 
Court came to no decision on the -question 
whether the defendants hada right of oc- 
cupancy. The decision of the Judicial 
Committee of the Privy Council in Sheosagar 
Singh v. Sitaram Singh (1) isa clear authori- 
ty for holding that the decision of the first 
Court in the former suit did not.operate as 
res judicata in-the present suit. But though 
the lower Appellate Coert was wrong on” 


. this point and though its judgment is not 


well-expressed there is a finding apart from . 
that of res judicata which is sufficient to 
support its decision. It was held that the 


(1) 241. A. 50; 24 C. 616; K. W. N. 297; 7 Sar >. Q. 
J. 124; 12 Ind. Dee. (S. s,) 1079 (P, C), i 
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defendants have failed to prove that the 
under-raiyati interest ofthe defendants’ pre- 
decessor was heritable under some local 


custom and that even supposing that their” 


predecessor had a right of, occupancy there- 
in this is of no benefit to them unless they 
can prove local custom of heritability. It 
is contended on behalf of the appellants 
that this decision is wrong and that if the 
defendants’ predecessor had an occupancy 
right their right was necessarily heritable. 
Itis now settled law that under ordinary 
circumstances the right of an under-ruiyat 
is not heritable. No authority has been 
shown to us in support of the contention 
that the interest of an under-raiyat with a 
right of occupancy is heritable. 

Tt is contended that unless an under- 
raiyat witha right of occupancy has the 
same benefits which he law gives to a 
raiyat with occupancy rights he will gain 
no benefit from such a right. But there 
is one section in the Bengal Tenancy Act 
which makes a provision for the benefit of 
an under-raiyat having an occupancy right 


and that is s. 183. Further it has been. 


held by a Division Bench of this Court in 
the-case of Gopal Mandal v. Tapai Sankhari 
(2) that an under-raiyat may acquire right 


_ of occupancy by custom or usage and is not 


then liable to be ejected under s. 49 of the 
Bengal Tenancy Act. We are unable to. 
accept the contention that from this decision 
it follows that when an under-raiyat has a 


-right of occupancy s. 26 of the Bengal Ten- 


_ ancy Act is applicable. Section 26 is by its 


terms limited to the case of raiyat in respect 
of his right of occupancy and cannot be held 
applicable to the case of an under-raiyat 
who, as already stated, has not, as such, a 
transferable right in his holding. In the 
case of a raiyat his holding is heritable 
whether he is an occupancy-raiyat or a non- 
occupancy raiyat. Inthe case ofan under- 
raiyat who hasno right of occupancy his 


_ holding is certainly not heritable and we 


can find nothing either in the statutory law 
or, in the case law which would make an 
exception-in the case of an _under-raiyat 
with right of occupancy. -We, therefore, 
hold thatthe dectsion of the Subordinate 
Judge isright onthe ground that the de- 
fendants having failed to prove that their 
predecessor’s interest was heritable under 
a local custom, were trespassers on the land 
ang were liable to be ejected without no- 

(2) 44 Ind. Cas, 545; 46jc. 43; 28 O. L. J. 84; 22 0. W, 
y ~- 
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tice. It is contended that the lower Ap- 
pellate Court should have decided the issue 
which was raised in the first Court whether 
the defendants had been recognised as 
tenants after their predecessors death. 
That issue was decided against the defend- 
ants by the Court of first instance. It 
does not appear that in the lower Appel- 
late Court a contention was raised on the 
respondent's behalf that this portion of the 
first Courts judgment was wrong. lt was, 
therefore, unnecessary for the lower Appel- 
late Court to record a finding on that issue, 


We, accordingly, dismiss this appeal 
with costs, 
R. L. Appeal dismissed. 


LAHORE HIGH COURT. 
SECOND CIVIL Appear No. 1618 or 1925, 
January 7, 1926. 
Present:—Mr. Justice Broadway. 
BHAGAT SINGH AND ANOTHBR— 
DEFENDANTS—ÅPPELLANTS 

D versus 
MATHRA AND oTuErs—PLAINTIFFS— 
RESPONDENTS. i 
s. 42—Creation of 
evidence—Right 10 sue. 

Wherever evidence is being created which might 
ultimately result in disturbing the title of the plaint- 
iff, he has a cause of action to sue under section 42, 
Specifice Relief Act. [p. 983, col. 2.j 

Gandla Pedda Naganna v. Sivanappa, 26 Ind. Cas, 
232; 88 M: 1162 at p. 1170; 16 M. L. T, 310; 27 M. L.J. 
520, followed. 

Second appeal from a decree of the 
District Judge, Gurdaspore, dated the 3rd 
April 1925, affirming thatof the Subordi- 
nate Judge, Second Class, Gurdaspore, 
dated the 10th August 1923. 

Lala Mehar Chand Mahajan, for the Ap- 
pellants. f 
Lala Fakir Chand, for the Respondents. 

JUDGMENT.—The house in disputo 
in the litigation giving rise to this second 
appeal originally belonged to one Jiwan. 
Jiwan died some 40 years ago leaving him 
survivinga widow Musammat Naraini but 
no issue. Musammat Naraini continued to 
live ia that house with a man named 
Bhagat Singh. Mathra and others, rever- 
sioners of Jiwan, on the 3lst October 1921 > 
instituted a suit against Musammat Naraini 
and Bhagat Singh, alleging that Bhagat 
Singh was making .alterations in the 
house insuit in such a manner as led the 
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plaintiffs to think that Musammat Naraini 
had gifted the house to him, and asking 
_ fora declaration that the alterations so 
made and the expenses so incurred would 
not affect their reversionary rights. 
Naraini and Bhagat Singh both contested 
the suit vigorously alleging, inter alia, 
that they were husband and wife and that 
the suit was barred by limitation. The 
Courts below, after a consideration of the 
evidence led, came to the conclusion that 
while the plaintiffs were Jiwan's collaterals 
and, therefore, reversioners, the marriage 
set up between Afusammat Naraini and 
Bhagat Singh had not been proved, and 
granted the plaintiffs a decree as prayed. 
Bhagat Singh has come up to this Courtin 
second appeal through Mr. Mehr Chand 
Mahajan. It appears that Musammat 
Naraini died while the appeal was pending 
in the lower Appellate Court. 

Mr. Mehr Chand has addressed me on 
three points. One point was that as Musam- 
mat Naraini had died while the appeal was 
pending in the lower Appellate Court, 
the lower Appellate Court should have 
acted in accordance with that what was 
laid down in Sat Bharai v. Sat Bharai (1) 
and dismissed the plaintiffs’ suit. I am, 
however, not pressed with this contention. 
The facts i in Sat Bharat v. Sat Bharai (1) 
were quite different. There the Trial Court 
had refused to grant an injunction and in 
appeal an injunction was granted after 
the holder of the limited estate had 
died. 

Next, Mr. Mehr Chand raised an entirely 
new point and” one that had admittedly 


never been raised nor argued in any of the ' 


lower Courts. He urged that, having regard 
tothe provisionsof s. 42 ofthe Specific Relief 
Act, the suit as framed was incompetent. 
He pointed out that what was complained 
of was that certain structural alterations 
were being made ia the house, and from 
this he urged it was evident that the 
status of the plaintiffs was not interfered 
within any way and they had no cause of 
action. Here again I am unable to agree. 
The plaint definitely stated thatthe struc- 
tual alterations led the plaintiffs to the 
conclusion that Musammat Naraini had 


gifted the property to Bhagat Singh, and. 


the conclusion the plaintiffs came to was 
that evidence was being created which 
would aest their rights “at a subsequent 


18 Ind. Cas. 329; 65 P. R. 1913; 24 P. W. R. 1913; 


ag. L, R. 1913, 
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date. This would give them aright to sue. 
This view is in consonance with what was 
held by a Division Bench of thé Madras 
High Courtin Gandla Pedda Naganna v. 


Sivanappa (2) where their Lordships say” 


“So far as Madras is concerned, the latest 
authority is in favour of the position that 
wherever evidence is being created which 
might ultimately result in disturbing the 
title of the plaintiff, he will have a cause of 
action to sue under s. 42." There can be 
no doubt that the action taken by Bhagat 
Singh in the present case might well be 
regarded as the creation of evidence to sup- 
port a gift in his favour, and Iam there- 
fore of -opinion ‘that the suit was compe- 
tent. 

Finally, it was urged that the finding on 
marriage between 
Musammat Naraini and Bhagat Singh, 
although one of fact, was open to examina- 
tion, inasmuch as the learned District 
J udge had not given due weight to the 
presumption arising out of long and con- 
tinued cohabitation between a man and 
woman who were ina position to marry. ` 
Reference was made to Indar Singh vw. 
Thakar Singh (3) where it was held that 
“there is in .law a presumption in favour 
of marriage and against concubinage when 
a man and woman have cohabited con- 


‘tinuously fora number of years and this 


presumption of law can be repelled only by 
strong, distinct and conclusive evidence.” 

In the case while the learned District 
Judge has not specifically referred to long 
cohabitation, in my judgment itis perfect- 


ly clear that he has not lost sight of the “ 


fact that these two persons had been. living 
together for a considerable period, The 
importance of the marriagelies in the fact 
that if the marriage could beheld to have 
taken place when the cohabitation first 
began, Musammat Naraini would have for- 
feited her estate on marriage and the present 
suit would undoubtedly be barred by limi- 
tation. In the present case both of them 
definitely sət up an anand marriage and led 
evidenze to support their ‘allegation, which 
evidences hasbeen held, wholly unreliable 
by both Courts. As pointed out by Mr. 


Faqir Chan l, there'was every reason why ° 


these two should marry, for their marriage 
would have entailed the forfeiture of 


(2) 26 Tad. Cas. pee 33 M. 1162 at. 1170; 16 M. L. 


T. 310; 27 M. L. J. 5 
(3) 63 Ind. Oas. 3S7; ai 207; 3 U. P.L. R. (L) 82; 3 
L, L. J, 317, 
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Musammat Naraini’s estate or, al any rate, 
the risk of forfeiture and the manner in 
which Bhagat Singh of recent years began 
to make alterationsin the house is a strong 
-indication that the view taken by the 
Courts below is correct? It seems to me 
that Bhagat Singh was endeavouring to 
create evidence which he could refer back 
to as showing a gift in his favour. i 
In these circumstancès I must dismiss 
this appeal with costs. 


R.L. Appeal dismissed. 


eee 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DEcREE?No, 282 
i oF -1923, 

July 21, 1925, 

Present:—Mr. Justice Cuming and 

Mr. Justice Chakravarti. 
UMASASI DEBI—Puaintirr—APpPELLANT 


versus . 
-' AKRUR CHANDRA MAZUMDAR— 
DEFENDANT AND OTHERS—Pro forma 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 66—Benami 
auction-purchase—Declaration, suit for, whether main- 
tainable. . 

A suit for adeclaration equally with a suit for 
possession is within the ambit of s. 66, C. P. 
fore, a.suit for declaration that a certified purchaser at 
a Court sale is only an ostensible purchaser and that 
the purchase was éffected as plaintiff's agent is barred 
by the provisions of the section. [p. 985, col. 2; p. 986, 
Or ath Charan Nundi v. Annapurna, 23 C. 699; 12 
Ind. Dec. (N. 8.) 465, dissented from. 

Hanuman Petsad Thakur v. Jadunandan Thakur, 
29 Ind. Cas. 787; 20 O. W. N. 147; 43 C. 20 and Bishan 
Dial v. Ghaziuddin, 23 A. 175; A. W. N. (1901) 44, 
referret to. 

Appeal against’ a decree of the Subordi- 
nate Judge, -Second Court, Hooghly, dated 
the llth of September 1922, modifying that 
of the Munsif, Third Court at Serampur, 
dated the 26th of April 1921. 

Sir Provas Chandra Mitter, Kt., and Babu 
Hira Lal Chakravarti, for the Appellant. 

Babu Rupendra .Coomar Mitter, for Dr, 
Bijan Kumar Mukerji and Babu Amulya 
Dhan Mukherji, for the Respondents, 

JUDGMENT. 

Cuming, J.—In the suit out of which 
this appeal has arisen the plaintiff who is 
the appellant before this Court sued for a 
declaration that she had lakheraj and 
jamai righé purchased at auction sale in 
respect of some 3-annas odd share left by 
her husband aud that she was entitled to 
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the 16-annas rent of the land in question 
and the defendant had no right in respect 
of the land. She also asked for a perpetual 
injunction to restrain the defendant from 
obstructing her in the realisation of the 
tents of this land. If it should be found 
that the plaintiff was not in possession of 
the land then she sued to recover possession. 
Her case, asa perusal of the plaint will 
make quite clear, is that her husband 
bought the lakheraj right in the land in 
his own name and with his own money. 
Subsequent to this he purchased the tenants’ 
right in the land on the 24th of February 
at a sale in execution of a decree in the 


. name of the defendant No. 1, obtained a 


certificate of sale and in virtue of this sale 
certificate obtained possession of the pro- 
perty. Some of the land he kept in his 
own possession and the rest was let out to 
tenants. The kabuliyats were inthe name 
of the defendant No. 1 because the sale 
certificate stood in his name. Umesh 
Chandra Mukerji the husband of the pre- 
sent plaintiff died leaving no son and the 
defendant No. 1 taking advantage of this 
circumstance has persuaded the tenants 
not to pay rent to the plaintiff, From this 
the plaintiff realises that the defendant 
intends to take possession of the property 
left by her husband and hence she has 
brought this suit asking that the Court 
will declare- that she has lakheraj and 
jamai title purchased at auction sale of the 
3-annas odd share left by her husband and 
also a declaration that she is entitled to the 
16-annas share of the rent, that the defend- 
ant has no title to the property and that 
her possession may be confirmed. If by 
any circumstances it be found that she is 
not In possession then she may recover pos- 
session. She also asked for an account 
from the defendant of any rent that the de- 
fendant might have realised from the © 
tenants. The case of the defendant No. 1 
who alone has contested this case is that he 
is the real owner of the property and that 
s. 66 (old s. 317 of the C. P. C.) is a bar to 
the suit. < 

The Trial Court found .that defendant | 
No. 1 was the benamdar of the husband of 
the plaintiff, that the plaintiff had been in 
possession from the date of purchase up to 
the institution of the suit, and that the de- 
fendant -was liable to render accounts to 
the plaintiff. He found that the plaintiff's 
suit was not barred by the provisions of 
s. 66 and ordered that her jamai title;and © 
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nishkar title to the lands in suit should be 
declared. The defendant was restrained 
from interfering with her possession. He 
was also to render her accounts. Defendant 
No, l appealed to the District Court. The 
learned Subordinate Judge held that the 
plaintiff had been dispossessed from the 
land before the suit and was not now in 
possession, that the defendant was the 
benamdar of the plaintiff's husband, that 
s. 66 was a bar to the suit and ordered that, 
the suit of the plaintiff so far as it related 
to -the jamai right of the plaintiff would 
be dismissed. i 

The plaintiff has appealed to this Court. 

Her case is if I have understood it right- 
ly as follows:— 

(1) That the lower: Court has wrongly 
found that she is not in possession and as 
she is in possession she is entitled to main- 
tain a suit for confirmation of possession. 
In support of this contention she relies on 
the case of Sastt Charan Nundi v. Anna- 
purna (1). 

(2) That by payment of rent to the land- 
lord a new tenancy has been created in her 
favour and that she has a title independent 
of the purchase by her husband in thename 
of the defendant and to this title the provi- 
sions ofs. 66 are not a bar. 

(3) That the purchases made by the de- 
fendant of the tenancyrights in 1915-16 
were made by the defendant as her agent 
and hence she is entitled.to a declaration of 
her tenancy under these purchases. 

Now it seems to me on the facts as found 
by the learned Subordinate Judge the 
plaintiff's case must fail and thats. 66 isa 
bar to her suit. f 

This suit is governed by the old Code and 
s. 317 of that Code which corresponds to 
s. 66 of the present Code is as follows :— 

“No suit shall be maintained against the 
certified purchaser on the ground that the 
purchase was made on behalf of any other 
person, or on behalf of some one through 
whom such other person claims.” 


Now the case of the plaintiff as made in 
her plaint is clearly this, that the property 
was purchased by her husband in the 
benami of the defendant No. 1.. It is noth- 
ing else although the learned Advocate for 
the appellant has spent a day and a half in 
trying to persvade us that the case of the 


plaintiff was that she had an independent - 


title by paying rent to the zemindar. 
(1) 23 O 699; 12 Ind. Dec. (x. s.) 465. 
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Reading the section as it stands itis quite 
immaterial whether the plaintiff was or was 
not in possession at the time of the suit. It 
seems to me that a declaratory suit equally 
with a suit to recover possession comes 
within the mischief of the section. 

The plaintiff has relied on the case of 
Sasti Charan Nundi v. Annapurna (1) and 
asks us to hold that if she is in possession 
then s. 66 (317) is no bar to her suit. With 
due respect to the learned Judges it is very 
difficult to reconcile this decision with the 
plain words of the Statute. The learned 
Judges remark: “Section 317 does not make 
all benamz transactions invalid: nor, read 
with s. 316, does it confer upon the ostensible 
purchaser a title as against the real pur- 
chaser. It merely declares that a suit shall 
not be maintained against the certified pur- 
chaser on the ground „that he was only the 
ostensible purchaser. The ostensible pur- 
chaser could not insist on his certified title 
to recover from the real owner in posses- 
sion. If, therefore, the defendant sets up 
the sale certificate as.an answer to the 
plaintiff's case, there is nothing to prevent 
the Court from going into the question whe- 
ther that sale certificate did or did not confer 
a valid title upon the defendant as against 
the plaintiff. Itis nota case in which the 
plaintiff, relyingon a sale certificate, seeks 
to obtain a decree for possession against 
the ostensible purchaser. Resting, as it does, 
on an existing possession, we do not think 
that it is a suit of the nature prohibited by 
s. 317 (present s. 66).” 

If I understand the learred Judges 
aright they would seem to hold that in a 
suit for confirmation of possession the 
plaintiff has not to prove his title for ob- 
viously s. 66 would be a bar to his maintain- 
ing a title based on a benami purchase. 
Neither do J understand what is meant by 
a title resting on existing possession. Sure- 
ly itis not sufficient for a person asking 
for confirmation of possession to say “I 
am in possession. Prove that I have no 
title.” As far as I am aware this case stands 
alone. It has never been followed but has 
been dissented from, See the case of 
Hanuman Persad Thakur v. Jadunandan 
Thakur (2) where Cox, J. points out that if 
accepted as good law it would practically 
repeal the whole section. See also the case 
of Bishan Dial v. Gaziuddin (3). The 
learned Judge, Strachey, C. J., fn considgr- 


(2) 29 Ind. Cas. 787; 20 O, W. N. 147; 43 O, 20, 
(3) 23 A. 175; A. W.N. (1901) 44. 
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ing the case of Sasti Charan Nundi v. 
Annapurna (1), remarks that if that case 
holds that s. 317 only applies when the 
plaintiff being’ out of possession sseks to 
recover possession and can never apply to 
a suit by a plaintiff in possession for a de- 
claration that the certified purchaser out of 
possession is not the real purchaser he can- 
not agree with that. I am myself of 
opinion that it is immaterial whether the 
plaintiff is in possession and ‘seeks a con- 
firmation of possession .or whether he is out 
of possession and seeks to recover posses- 
sion. In either case s. 66 applies. 

The appellant seems also to have attempt- 

ed somewhat faintly to make out that the 
property was conveyed to her husband by 
his being putin possession after the pur- 
chase, How this could give the plaintiff 
any title in the absence of a conveyance as 
required. by the Tramsfer of Property Act, 
TadmitI do not understand (2). The next 
argument advanced by the appellant is that 
she or rather her husband acquired a title 
independent of her purchase by paying 
rent to the zemindadr. I must admit that 
this argument was put forward in a some- 
what shadowy form. I presume that the 
learned Advocate meant that she or rather 
her husband had been recognised by the 
zemindar. Otherwise I do not understand 
. how any title could be acquired by the, 
mere payment of rent, In order to estab- 
lish or to attempt to establish this part 
of his case the learned Advocate was 
obliged to take us through a large portion 
of the evidence of the case. The mere 
necessity for doing this made if at once 
evident that this had never formed any 
part*of the case of the appellant in either 
of the Courts below. 

It was perfectly obvious that this had 
never formed any part of the case of the 
appellant in the lower Courts and it is some- 
what difficult to imagine how the learned 
Advocate for the. appellant could have 
thought that he would be allowed for the 
first time in second appeal to make out a 

. case which depended on findings of facts 
which had never been even suggested in the 
lower Couris. «& 

(3) The appellant lastly attempted to 
argue that the purchases made by the de- 
feadant of certain tenancies as the result of 
certain decrees obtained in 1915 and 1916 
were made*by the defendant as the agent 
of the plaintiff. : 

Here again the same difficulty confronts 


„ties. 
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us, viz., that this case that these purchases 
were made by the defendant as the agent 
of the plaintiff finds no place in the case of 
the plaintiff either in her plaint or in the 
case as presented to the lower Courts. It is 
obviously a question of fact and cannot be 
raised for the first time in second appeal. 
In para, 7 of the plaint the plaintiff distinct- 
ly sets out that after the death of her hus- 
band her son-in-law managed her proper- 
It.is not sufficient to say that a person 
isan agent. Itis necessary to set out what 
is the scope of the agency in order to 
determine whether any particular act was 
done by the person as an agent or not and 
for this purpose a definite case would have 
to be made out. The only suggestion in 
the plaint is that the defendant lookéd after. 
the suits of the plaintiff. 

There is no suggestion thatit was any 
part of his duty to purchase properties on 
behalf of the plaintiff. The case of Ganga 
Baksh v. Rudar Singh (4) may be referred 
to in this connexion. 

The result is that the appeal must fail 
and is dismissed with costs. 

Chakravarti, J.—I agree with the 
order proposed by my learned brother. ~ 

The plaint in this case was framed in 
open disregard of the provisions of s. 66, 
C P.C, The only ground upon which the 
bar might have been avoided was not taken 
in either of the Courts below and in the 
result the defendant retains and enjoys the 
fruits of his fraud which has been so clearly 
established. Itis only to be hoped that 
this case will serve as an example for dis- 
suading people from indulgence in the 
pernicious habit of creating benamz title 
and in some measure further the abject 
with which s. 65, O., P. O., was enacted. 

R. L. Appeal dismissed. 

(4) 22 A. 43Łat p. 437; A. W. N. (1909) 159; 9 Ind. 
ac. (N. 8.) 1327. ts E : 


LAHORE HIGH-COURT. 
Crvit AppeaLNo, 1014 or 1924, 
January 14, 1923. 
Present:—Mr. Justice Campbell and 
Mr. Justice Zafar Ali. 
Sheikh ARSHAD ALI—Puatntirr 
—APPELLANE 
versus 
ZORAWAR SINGH AND OTHERS— 
DEFENDANTS —RESPONDENTS. 
Suits Valuation Act (VII of 1887), s. 3—Local Rules 
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Suit for possession.of definite plot out of estate assess- 
ed to revenue—Jurisdictional velue—Civil Procedure 
Code (Act V of 1908}, s. 149—Court-fee, deficient, pay- 
ment of-—Limitation, question of—Pre-emption suit— 
Improvements by vendee—Compensation. 

In the Punjab the value of a pre-emption suit for 
purposes of jurisdiction is 30 times the proportionate 
amount of revenue recorded as payable for the holding 
in which the land in suit is comprised even though it 
bea specified plot by metes and bounds and nota 
definite share of the holding. [p. 987, col. 2.] 

Where a Court dismisses a suit and simultaneously 
with the dismissal, orders making up the deficiency in 
Court-fee, the order should be considered to have been 
made under s. 149, C. P. 0., asthe Court is entitled 
to pass such an order at any stage of the case. In 
such a case the effect for purposes of limitation is the 
same as if the Court-'es demaaded had been paid in 
the first instance, [p. 988; col, 1.] . 

A vendee, in a pre-emption suit, is in equity entitled 
to compensation for improvements effected after the 
institution of the suit when he had no notice of the 
institution of the suit and the improvements had been 
effected after the expiry of the period of limitation for 
the suit. fp. 968, cols. 1 & 2.) 

Appeal againstan order of the Court of 


the Senior Sub-Judge, Rohtak, dated the 


31st January 1921. 
Bakhshi Tek Chand, for the Appellant. 
Mesars. Shamair Chand, Sagar Chand and 
Lala Harish Chandra, for the Respondents. 
-JUDGMENT.—This appeal arises out 
of a pre-emption suit. The vendor was 
Anwar Ali and the vendee was Zorawar 
Singh. The sale was on- the 20th of 
August 1917 ostensibly for Rs. 3,300 of a 
small plot of one bigha und 15 biswas at 
Rohtak. The suit was instituted on the 
19th of August 1918 in the Court of the 
Munsif and the plaint stated- the value of 
the suit for purposes of jurisdiction to 
be 30: times the jama, namely, Rs. 39-10 
and for purposes of Court-fee Rs. 13-0-4, the 
Court-fee being Rs, 1-2-0. The plaint alleged 
that the price mentioned in the sale-deed 
of Rs, 3,300 was fictitious and ‘that the 
market value was Rs. 175. The prayer was 
to pre-empt at that price. . 
A preliminary issue was framed: “Whe- 
ther the suit was beyond the jurisdiction 
of the Court"? and on an admission by the 
plaintiff's Counsel that it was probably so, 


the plaint was sent to the District Judge ` 


with a request that it should be made over 
to a Court competent to hear it. This was 
on the 19th of June 1919. Previous ‘to 
this on the 20th of August 1918, the day 
after the suit was filed the plaintiff had 
applied to the Court that the suit should 
bs postponed without issue of summons 
because the plaintiff, who is the son of the 
vendor, had then pending another suit 
for possession of the same land or for a 
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his reversionary rights. When‘ this was 
decided and the present suit was taken up 
on the30th of May the defendant vendee 
was summoned ‘and he then objected that 
the suit was beyond the jurisdiction of the 
Munsif, 

The District Judge sent the suit to the 
Junior Sub-Judge who found, firstly, in 
favour of the plaintiff that the land was 


not sakni land as alleged by the defend- - 


ant, secondly, that out of the. ostensible 
sale price, Rs. 1,985 alone were paid, thirdly, 
that this was the market value of the land, 
fourthly, that the value of the suit for 
purposes of Court-fee. and jurisdiction was 
Rs, 6,038 being the market value of the 
land plus the ascertained value of improve- 
ment effected by the vendee in the shape 
of buildings, Two other law points which 
need not be detailed were decided in favour 
of the plaintiff and then the Court held 
that the value of improvements as above 
stated was Rs. 4,053 and that the suit was 
barred by Limitation because it was in- 
stituted in a Court which had “not juris- 
diction to hear it and the date of institu- 
tion must be taken to be that on which 
it was transferred by the District Judge to 
the Junior Subordinate Judge a year and 
10 months after the sale. 
dismissed . with costs. 
directed within one month tq make up the 
requisite Court-fee on a valuation of 
Rs. 6,038 and did so. 


The plaintiff has appealed. The land 


sold is described in the salg-deed as 1 
bigha and 15 biswas out of field Nos. 2641 
and 2642 as depicted in the plan attached 
to the deed and finding of the lower Court 
was that when a specific plot by metes ‘and 
bounds is the subject of a pre-emption suit 
the case falls under s, 7 (v) (d) of the Court 
Fees Act and Court-fee is according to 
the market value of the land and that 
the market value also determines the juris- 
dictional value, 

Whatever may be correct Court-fee the 


learned Sub-Judge was wrong as regards . 


jurisdiction. The -rules of the Local Gov- 
ernment Punjab are given en page 93, Rules 
and Orders of the Chief Court, Vol. 
IIl and according to the Explanation of r. 
1 (b) the value for purposes of jurisdiction 
of the plot in suit was 39 times the pro- 
portionate amount of the revenu® recorded 
as payablefor the holdingin which te 
land is comprised, for the land sold was 


The suit was. 
The plaintiff was, 


° 
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manifestly a portion of part of an estate 
for which part the land revenue payable 
is recorded in the Collector's register. This 
conclusion is not seriously disputed by the 
learned Counsel for the,vendee respondent, 
but he argues that the Court-fee, at any 
rate, was due on the market value under 
s. 7 (v) (d) since that applies where s.7 (v) 
(b) does not apply and thats. 7 (v) (b) does 
not apply because it does not contain any 
` explanation corresponding with that quoted 
above which is appended to a similar 
provision enacted by the Local Govern- 
ment under powers conferred by s. 3 of 
the Suits Valuation Act, 1887. It is not 
necessary for us to decide this question, 
because what the learned Counsel alleges 
to havea been the proper. fee was in fact 
paid in the lower Court by the plaintiff in 
obedience to the ogder ofthe Court, and 
we hold that in giving that order the 
Court acted under s. 149 of the O. P. C. 
as ib was entitled to do at any stage of the 
case. The effect was that the plaint be- 
came of .the same force and effect as if 
the Couri*fee demanded had been paid in 
the first instance, and it cannot be held now 
that there was no proper presentation of the 
plaint within limitation. 

So far the plaintifi-appellant succeeds, 
but in his further contention that no com- 
pensation for improvements should be al- 
lowed and that the amount of such com- 
pensation estimated by the lower Court is 
excessive we are not disposed to dissent 
from the findings of the learned Sub-Judge. 
The buildings we find were commenced in 
March 1919, that is to say after the tinstitu- 
tion of the suit, but no notice of the suit 
was given tothe defendant vendee and the 
suit itself was instituted on the last day 
of limitation. It is clear what the plaintiff's 
position was. He had attacked the alien- 
ation in another way with a view to its 
being nullified withcut cost to himself, but 
as a second string to his bow he deemed it 
advisable to institute a suit for pre-emp- 
tion. He, however, was guilty of the blun- 

` der of asking for the pre-emption suit to 
be stayed without issue of process to the 
defendant. Wat he should have done 
was to have the defendants served with 
summons and then to ask for the suit to 
be stayed. In that case the defendant 
would haye had no justification in claiming 
cgmpensation for improvements begun after 
the institution of the suit. But, since it 
is not shown that the defendant knew any- 
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thing about this pre-emption suit. before he 
erected his buildings, heis in equity en- 
titled to compensation, and the fact that 
the other suit was in progress does not 
appear to us to be material at all. The 
other suit in the event was dismissed and 
the dismissal was upheld in appeal. The 
defendant was entitled to run the risk of 
commencing his buildings during the pend- 
ency of the other suit, which he considered 
with justice to be a weak one, and to 
assume that since the statutory period 
of limitation one year from the sale had 
elapsed, he was safe from a pre-emption 
suit. 

We have heard arguments onthe valua- 
tion of the improvements. The defendant 
produced a witness who made out the 
figure to be Rs. 4,902. The plaintiff pro- 
duced a retired Executive Engineer who 
made it Rs. 3,117-15-10. The Court ap- 
pointed L. Bishambar Dayal, District Engi- 
neer, as Commissioner and his estimate 
was Rs, 4,053. It has been claimed for the 
plaintiff that this figure should be reduced 
because it included 10 per cent. contractor's 
profit and because L. Bishambar Dayal 
stated in cross-examination that his cal- 
culation was based on present rates which 
had increased during the last two years. 
We find that the plaintiff's witness also 
included 10 per cent. contractor's profit and 
we consider that the explanation given by 
L. Bishambar Dayal -for including them 
is reasonable. As regards the admission 
of increase of the rates, the witness was 
speaking of buildings constructed not. two 
years or more previously, but one year 
only, and he was not properly crogs-ex- 
amined as he should have been by the 
plaintiff to elicit -whether there had been 
any increase in therates during the pre- 
vious one year. 

We accept the appeal and give -the 
plaintiff a decree for pre-emption on pay- 
ment of Rs. 1,983. plus Rs. 4,053 total 
Rs. 6,033 on or before adate three months 
from the date of decree. The decree shall 
be drawn up in accordance with O. XX, r. 
14 (1), ©. P. O. . As regards costs, each party 
has had its success bothin this Court and 
in the lower Court and we order the parties 


‘to bear their own costs throughout. 


R. L. 


Appeal accepted., 
N. H. i 
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MADRAS HIGH COURT. 
Secon CIVIL APPRAL No. 578 or 1923. 
October 23, 1925. 

Present :—Mr. Justice Devadoss. 

P. KUTHALINGA MUDALIAR— 
Derenpant No. 1—-APPgLLANT 


VETSUS 
M. N. SHANMUGA MUDALIAR AND 
OTHERS— PLAINTIFFS AND DEFENDANT No, 2 
| — RESPONDENTS. 

Hindu Law—Widow—Maintenance—Sale of pro- 
perty—Future maintenance. 

A Hindu widow is entitled to maintain herself by 
selling the property inherited from her husband if 
there is no other means available for her maintenance. 
She is not bound to starve herself in order to benefit 
the reversioners, [p. 990, cols. 1 & 2.] 

Under the Hindu Law a widow can alienate her 
husband's property for paying off the debts incurred 
for her own maintenance. There is no hard and fast 
rule that she cannot do it for future maintenance. 
Each case would depend upon its circumstances. 
[p. $89, col. 2.] 

a case where there was no other property but a 
house inherited by a widow and not capable of yielding 
any appreciable income, and the widow sold it for 
Rs. 600 half of which went towards liquidating a debt 
incurred for maintenance and the other halfwas kept 
by her for maintaining herself with : 

Held; that the sale was binding in its entirety upon 
the reversioner. [p. 990, col. 2.] 


Second appeal against a decree of the 
Court of the Additional Subordinate Judge, 
Tinnevelly, in A. S. No. 53 of 1922 (A. S. 
No. 691 of 1922, District Court), preferred 
against that of the Court of the 
trict Munsif, Tenkasi, in-O, 8. No. 104 of 
1920 (O. S. No. 402 of 1919, District Munsif’s 
Court, Ambasamudram). 

Mr, S. Ramaswamy Iyer, for the Appel- 


lant. 
Mr. K. Venkateswaran, for the Respond- 
ents. . 


JUDGMENT.—The only point in this 
appeal is whether the sale should be upheld 
in view of the findings of fact of the 
learned Subordinate Judge. He has found 
that out of the consideration of Rs. 600, 
Rs. 300 went towards discharging the debts 
binding on the reversioner and the other 
Rs. 300 wasforthe maintenance of the second 
defendant. The second defendant who is a 
widow, was unable to maintain herself out 
of the income of her husband's property, 
which consisted only of the plaint house, 
and was obliged to borrow. It has been 
proved satisfactorily and has been found 
by the Judge that she did incur a debt of 
Rs. 300 in order to maintain herself. The 
property left by the husband was only a 
house which produced no income, She 
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. that the sale is not a bona fide one, 
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had ‘to sell the house for the purpose of 
paying off the debt already incurred and 
for maintaining herself. It is not suggest- 
ed that the house was worth more than 
Rs. 600 paid by the plaintiff for the sale. 
The Subordinate Judge has set aside the 
sale of the property with regard to a half: 
and has upheld the sale as regards the 
other half, It is difficult to see how a 
house like this could be divided into two 
halves. No doubt if the house can be 
divided into two halves, it might be said 
that his order is sustainable. But this 
being a small house ina town and in the 
absence of any evidence that the house 
could be divided into two equal moieties 
and that the two moieties could be conveni- 
ently enjoyed, such a decree cannot be 
said to be correct. 

The question is whether the sale of the 
property should be fipheld or not. The 
Subordinate Judge seems to think that a 
widow cannot alienate property for future 
maintenance. It is well-settled that a 
widow can alienate her husband’s property 
for paying off the debts incurréd for her 
own maintenance. The question is whether 
she can do so for future maintenance ? There 
is no hard and fast rule that a widow cannot 
alienate property for future maintenance. 
Each case would depend upon its circum- 
stances. In this case there is no other pro- 
perty and the only property ¿is not capable 
of yielding any appreciable income, I do 
not see why the widow should starve 
herself in order to benefit the reversioners, 
It is admitted by the plaintiff that the 
widow (2nd defendant) is living by begging. 
If that is so, there is every reason why she 
should find means to support herself by 
selling the only property that descended 
to her from her husband. No doubt if 
there are other properties from which she 
could get some income it may be said that 
she is not justified in selling the house. 
Where land of considerable extent is sold 
and only a part of the consideration is 
found to be binding on the reversioner, it 
may bea question for the Court, whether 
a portion of the land should be taken by 
the alienee and the rest should be released 
from the sale. But in a case like this I 
see no reason why in order to benefit the 
reversioner the widow should be prevented . 
from enjoying the proceeds of the sale. As 
I have already observed, it is nofsuggested 
On the 
other hand it is clear that Rs, 600 was paid 
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in cash before the Sub-Registrar haif of 
which went towards liquidating the debt 
incurred for maintenance and the other half 
was kept for maintaining herself with. It 
is unnecessary to discuss this point at any 
Jength as Iam quite satisfied that in this 

“ease the widow had no other means of 
maintaining herself than by selling the 
only property that-descended to her, 

Mr. Ramaswami Aiyar referred to Naman 
Mal y. Ilar Bhagwan (1) in support of his 
contention that the sale should be upheld. 
Tn that case the learned Judges held that 
the proposition that a widow cannot anti- 
cipate personal necessity is not an inflexible 
rule, In Kulak Chandra Das v. Kula 
Chandra Das (2) a Bench of the Calcutta 
High Court held that a widow need not 
borrow at an usurious rate of interest for 

“ maintaining herself and then allow the pro- 
perty to be sold by the creditor by bring- 
ing a suit against her. I think that a 
widow borrowing in order to maintain her- 
self and then allowing the property of her 
husband tg be sold for the debt incurred 
by her foM™maintenance would not be acting 
in the interests of the reversioners, for the 
interest and the costs would amount-to a 
large amount and a prudent person would 
rather sell the property and get ready cash 
than borrow at an usurious rate of interest 


and there allow the creditor to file a suit 


. and bring tha property to sale and thereby 


cause loss to the reversioners. The. same 
principle has been laid down in Kannu 
Chetty v. Amirthammal (3) and Bala 


Krishna Das v. Hira Lal (4). On the other 


side I am referred to the decision in Appajee ` 


Paythulu v. Ramacharlu (5) as supporting 
the contention of the respondent that the sale 
should be set aside inasmuch as a portion 
of the consideration was for maintenance, 
On a perusal of the case I am unable to 
find that any principle was laid down in 
that case, The learned Judges found that 
considerable suspicion attached to the 
. transaction and in the’ circumstances they 
set aside the alienation by the widow. There 
was no question of the maintenance of the 
widow in that case. A widow is entitled 
to live by sellmg the property of the hus- 
band if there is no other means available 
(1\ 66 Ind. Cas. 362; 2 L. 357; A. I R. 1922 Leh 


17, 
2) 46 Ind, Cas. 269. 
B 26 Ind, Cas. 418; 1 L. W. 877. 
@ (4) 50 Ind, Cas. 74; 41 A. 338; 17 A. L. J. 239. 
(5) 10 Ind, Cas, 676; 9 M, L. T, 307; (1911) 1 M. W. 
N. 261, 
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for her maintenance. As I have already ob- - 
served, no widow is bound to starve herself 
or die inorder to benefit the reversioners. 
Such a proposition would be monstrous and 
opposed to all principles of Hindu Law. 
Dhondhia v. -Hekayat Pandey (6) and 
Paparayudu v. Rattamma (7) do not apply 
to the facts of the present case. No doubt, 
if the sale is not found to be a bona fide 
sale, the plaintiff would be entitled to have 
it set aside. Butin this case I am quite - 
satisfied that the proper decree would be to 
allow the sale to stand inasmuch as the 
transaction , was a bona fide one and the 
consideration was for purposes which could 
bind the reversioners, 

Tallow the appeal and dismiss the plaint- 
iff’s suit with costs throughout. f 

The memorandum of objections is dis- 
missed. No costs. 

V. N. V. 

N. H, 


(6) 49 Ind. Cas. 811. 
(7) 17 Ind. Cas. 508; 37 
24 M. L. J. 62; 13 M. L. T. 


Appeal allowed, 


. 275; (1912) M. W, N. 1176; 
110. 


pan 


LAHORE HIGH COURT, . 
Seconp Civin APPEAL No. 1332 or 1925. 
January 2, 1926. 

Present :—Mr. Justice Martineau. 

KALA KHAN alias KALU—PLAINTIFF— 

APPELLANT | 
VETSUS 
NATHU KHAN AND orstrs—DEFENDANTS 
— RESPONDENTS. 

Stamp Act (II of 1899), s. 2 (21)—Letter empowering 
to sell land—Power-of-attorney. 

A letter empowering a person tò sell the land is 
nota power-of-attorney as defined in the Stamp Act - 
unless it empowers him to sell the land in the name 
of the writer of the letter. 


Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 31st 
January 1925, affirming that of the Subordi- 
nate Judge, Second Class, Rawalpindi, 
dated the 26th November 1923. 

i Lala Gobind Ram Khanna, for the Appel- 
ant. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT.—tThe plaintiff Kala Khan 


_ and his brother Nathu Khan defendant 


No. 1 jointly owned khasra No. 1258-1. On 
the 9th February 1918 Nathu Khan sold a 
portion of that khasva number to Dalbir 


ghand and Sundar Dass and ọn the 13th 
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February he sold the remainder to Ishar 
Das and Harnam Das defendants Nos. 2 and 
3. Defendants Nos. 4, 6,8 and 10 brought 
seperate suits for pre-emption in respect 
of the latter sale and obtained decrees, and 
afterwards transferred theirsharesto defend- 
ants Nos. 5,7 and 9. The plaintiff sues for 
possession of his half share of the land 
sold by his brother to defendants Nes, 2 
and 3, contending that his brother had no 
right to sell it, and he also claims the other 
half by right of pre-emption. 

The suit has been dismissed, the Courts 
below having agreed in finding that it has 
been broughtin collusion with Ishar Das 
defendant No. 2, and that the plaintiff had, 
by a letter written from Basra on the 29th 
September 1917, authorised Nathu Khan 
to sell the former’s half share in the land. 
` The plaintiff has preferred a second appeal, 
contending that his consent to the sale is 
not legally proved. ` 

The letter from the plaintiff authorising 
Nathu Khan to sell the land, though not 
forthcoming is referred to in the two sale- 
deeds executed by the latter, and Sundar 
Das proves its existence at the time when 
Nathu Khan executed ‘the sale-deed in 
favour of Dalbir Chand and himself, Hira 
` Nand, through whom the sales by Nathu 

Khan were effected, also proves the exist- 
ence of the letter, and says that he made it 
over to some of the vendees, though he 
cannot say to which. As the letter is now 
suppressed by the vendees, into whose 


possession it came, and the suit has been. 
found to have been brought in collusion- 


with them, I think that it is fair to presume 
that it was the plaintiff who wrote the 
letter. . ; 

It is argued for the plaintiff that the 
letter wasa power-of-attorney as defined 
-ins. 2 (21)ofthe Stamp Act, and that as 
it was unstamped it would have been 
inadmissible in evidence, and, therefore, 
secondary evidence of its contents is also 
inadmissible. There is, however, nothing 
to show that Nathu Khan was empowered 
by the letter to sell the land in “ the plaint- 
ifs name”, and if no such power was 
given to him the letter, though it gave 
Nathu Khan . authority to sell the land, 
would not fall within the definition of 
“power-of-attorney” contained in the Stamp 
Act. Another point taken is that the letter 
would not debar the plaintiff from repudiat- 
ing the sale when it is not shown that he 
agreed to any particular price, but there 
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is no force in this argument, as in giving 
a general authority to Nathu Khan to cell 
his share he must be taken to have left it 
to Nathu Khan to settle the price, and it 
may be observed ¢hat there has been no 
allegation that the price for which the land 
was sold was nota fair price. z 

I agree, therefore, with the Courts below . 
that the plaintiff is precluded from suing 
to recover his share of the land by the 
fact of his having authorised his brother 
to sell it.” mat oe 

As regards the claim for pre-emption the 
fact appears to be that the plaintiff acquiesc- 
ed in the sale of Nathu Khan’s share, be- 
sides authorising the sale of his own share. 
Hira Nand has stated that he suggested to 
Nathu Khan that he should obtain the 


-plaintiff’s written consent to the sale of his 


(plaintiff's) share, ase without it no one 
would be willing to buy the land. Evidently - 
Nathu Khan must -have written to his 
brother, telling him that he proposed to 
sell the land, and asking for his authority 
to sell his (plaintiff's) share, and it was in 
reply to such a letter that the plaintiff 
wrote the letter which has been referred to 
above. It does not stand to reason that the 
plaintiff, while consenting to the sale of his 
own half share, reserved his right to pre- 
empthis brother’shalf | 
The appeal fails and is dismissed with 
costs, 


e 
R. L. ` Appeal dismissed. ` 


naa naman 


N e 


LAHORE HIGH COURT. 
First Crvin APPEAL No. 1228 or 1925. 
December 18, 1925. 
Present:—Mr. Justice Addison. 
PURAN CHAND AND 0THERS— 

APPELLANTS 


versus 
EMPEROR taroves SHEO CHAND 
AND OTHERS— RESPONDENTS. 

Court Fees Act (VII of 1870), s. 8, Sch. II, Art. 17 
(iv)—Appeal from award under Land Acquisition 
Act—Court-fee payable—A ppeal—Deficiency in Court- 
fee not made good—-Negligence—Limitation, effect on— 
Bona fides, meaning of. WÉ 

An appeal from an award under the Land Acguisi-- 
tion Act is governed for purposes of Court-fee by s. 8 
and not by Art. 17 (iv) of Sch. IT to the Court Fees Act, 
as the former, being a special provision relating to the, 
awards of compensation under the Land Acquisition 
Act overrides the general provisions of the latter, [pe 
992, col, 2.) 
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Kasturt .Chetti v. Deputy Collector, Bellary, 21 M. 
269; 7 Ind. Dec. (x. s.) 546, referred to. 

Where no compensation has been allowed by an 
award under the Land Acquisition Act, Court-fee 
payable on the memorandum of appeal is the ad 
ih Court-fee on the amount claimed. [p. 992, 
col. g. . 

Where a memorandum of appeal does not bear the 
full Court-fee and the deficiency is not made good in 
time owing to the gross negligence of the appellant or 
nie Counsel the appeal becomes time-barred. [p. 993 
col, 1. e 

A bona fide act is one done with due care and 
attention. [ibid. 
© Resal Singh v. Shadi, 43 Ind. Cas. 317; 95 P.R. 

1917; 174 P. W. R.1917; 13 P.L. R.1918, referred 

t 


> 


0. 

First appeal from an order of the 
District Judge, Rohtak at Karnal, dated the 
22nd January 1925. 

Mr. Sagar Chand, for Mr. F. Byrne and 
Lala Nanwan Mal, for the Appellant. 

Mr. Shamair Chand, for the Respond- 
ents, e 


JUDGMENT.—1482 square yards of 
land in village Dhigal were acquired under 
the Land Acquisition Actfora school and the 
Collector assessed the value at Rs. 2,130-6-0. 
There ar@four Panas or sub-divisions in 
the village. Two of them did not claim 
any part of the land to be theirs. The pro- 
prietors of Chauth sub-division claimed the 
whole area to be theirs, while those of 
Malian sub-division claimed that 792 square 
yards ofthe whole area of 1482 square 
yards were fheirs. The Collector under 
8,30 of the Land Acquisition Act referred 
the dispute for the decision of the District 
Court as it was a dispute “asto the persons 
to whom any part of the compensation 
money was payable”. 
have himself decided the question, leaving 
the’aggrieved party to apply to him for a 
reference to the Court under s. 18 of the 
Act. This, however, makes no difference. 
The District Court held that Thula Lakhmian 
of Pana Chauth was entitled to the 
entire compensation as the land belonged 
exclusively to it. It accordingly awarded 
the full sum of Rs. 2,130-6 to be paid to it, 
and it was stated at the bar thatit has in 
fact been paid. Nothing was awarded to 
the applicants. On the 22nd April the 
appellants through Counsel filed this appeal 
against the above decision on a four-rupee 
stamp. He was asked by the office the 
same day as to how a Court-fee of Rs, 4 
only had been paid. On the 4th May he 
re-filed the appeal, stating that the Court- 
fee was correct as it was a miscellaneous 
appeal, That very day, his attention was 
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The Collector could ` 
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drawn by the office to s. 8-of the Court Fees 
Act and he was directed to pay ad valorem 
Court-fee by 4 P. M. the next day, apparent- 
ly as the period of limitation expired then. 
On the 5th May he asked that the time 
should be extended to him as he had to get 
the Additional Court-fees from his clients. 
He was told on the 6th May that time could 
not be extended tohim beyond the period 
of limitation. Then on the 12th May he 
affixed a Court-fee stamp of Rs. 10 on the 
ground that the appeal fell under Art. 17 
(tv) of the Second Schedule of the Court Fees 
Act and not under cl. (8) of the Court Fees 
Act. The appeal was admitted toa hearing 
on the llth June subject to any question 
which might be raised relating to the Court- 
fee payable and to limitation. 

Counsel for the respondents raised a pre- 
liminary objection that the appeal is barred . 
by limitation. It is quite clear that the 
appellants are claiming in appeal 792/1482 
of Rs. 2,130-6-0, on the ground that they owned 
792 squares yards out of 1482 square yards 
acquired and are entitled to the compensa- 
This sum can be ac- 
curately calculated and comes to be a little | 
more than half of Rs. 2,130 6-0. It cannot, 
therefore, be said that the appeal is incap- 
able of valuation (Sch. II, Art. 17. (iv) of the 
Limitation Act). It also does not fall under 
Art. 17 (iv) as an appeal to set aside an award 
because 8. 8 of the Court Fees Act being a 
special provision, relatingto the awards of. 
compensation under the Land Acquisition 
Act, overrides the general provisions of 
Sch. II, Art. 17 (tv) [see Kasturi Chetti v. 
Deputy Collector, Bellary (1). Besides, the 
words of s. 80f the Court Fees Act are very 
wide. They areas follows :-— 

“The amount of fee payable under this 
Act on memorandum of appeal against an 
order relating to compensation under any 
Act for the time being in force for the 
acquisition of land for public purposes 
shall be computed according to the differ- 
ence between the amount awarded and the 
amount claimed by the appellant.” 


The present appeal is against an order 
awarding all the compensation. to the re- 
spondents whereas the appellants claim a 
definite sum out of the compensation. That 
is, nothing was awarded to them while they 
claim more than half. Court-fees were, 
therefore, payable on the sum they claim 
should have been awarded tothem, The 


(1) 21 M. 269; 7 Ind, Deo, (N, 8.) 546, 


[9$ T. O. 1926] 


matter is beyond dispute and though the 
appellants’ Counsel was at once put upon 
his guard by the office, still the necessary 
Court- fees were not put in within the period 
of limitation and when extra Court-fees 
were put in after the period of limitation, 
the provisions of s. § were still not follow ed 
though the section had been quoted by the 
office. It is further clearfrom the order of 
the Judges admitting the appeal in June 
that this wasa matter that was bound toarise 
and still Court-fees have up till the present 
not been filed. Even if, therefore, Ramji Lal, 
one of the appellants, thought a Court- 

. fea of Rs. 4 only was necessary, there. has 
obviously been gross negligence beth on the 
part of the appellants and of Counselin not 
filing the Oourt-fees either at once on the 
office objection or when the appeal was ad- 
mitted toa hearing. In my judgment they 
are notentitled to any extension of time 
after these dates. The law is so clear that 
no mistake should have been made in the 
first instance and for this reason also time 
cannot be extended. A bona fide act is one 
done with due cwe and attention [Resal 
Singh v. Shadi (2) ] 

I, therefore, hold that the appeal is bar- 
red by limitation as up to date the proper 
Court-fees have not been put inand no suff- 
cient cause has been shown as to why this 
has not been done. I accordingly dismiss 
it with costs. 

R. L. Appeal dismissed, 

(2) 43 Ind. g nek 95 P. R. 1917; 114 P.W. R. 
1917; 13 P. L. R. 1918. 


ALLAHABAD HIGH. COURT. 
Crvit Revision No, 150 or 1925, 
January 5, 1926. 
Present:—Mr. J ustice Daniels. 
G.I. P. RAILWAY AND ANOTHBR— 
PETITIONERS 


- versus 
KUNJ BEHARI LAL SHARMA— 
OPPOSITE PARTY. 

Carriage of goods—Railway Company—Risk Note 
Form H, liability wnder—-Loss of goods not urged— 
Protection under Risk Note—Onus of loss —Revision— 
Delay in filing petition. 

The only loss for which a Railway Company can he 
held accountable under Risk Note Form H, even in case 
of wilful negligence, must be loss of a complete con- 
signment or of a complete package or packages form- 
‘ing part of such consignment. 

But where a plaintiff does not come into Court on 
the ground of loss, destruction or deterioration, the 
Railway Company must prove that the goods have 
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been, lost or destroyed or -have deteriorated before 
they can claim the protection of the Risk Note. 

A delay of nearly seven months in filing a revision 
application is in itself a sufficient ground for declining 
to accept it. 

Civil revision from an order of the Judge 
of the Court of Small Causes at, Kasganj, 
dated the 9th April 1925, 

Mr. Ladli Prasad Zutshi, 
canis. 

Mr. Panna Lal, for the Oppdsite Party. 


JUDGMENT. —This is a revision 
against a Small Cause Court decree award- 
ing compensation for.short delivery of betel- 
leaves consigned by the G. I. P. and .B. B. 
and C. I. Railway Companies. ‘The appli- 
cants are quite right in asserting that the 
only loss ‘for which the Railway can be 
held accountable under Risk Note H which 
applies to this case, even in case of wilful 
negligence must be loss .of a complete con- 

signment or of a complete package or pack- 
ages forming part of such consigment. 

The decree may, however, be supported on 
another ground. The plaintiff.did not coma 
into Court alleging loss. He merely alleged 
that so much betel leaves had béen booked 
by the Railway and that the full amount 
had not been delivered. There is a long 
series of cases commencing with Ghelabhat 
Punsi v. Hast Indian Railway Co. (1) and 
including several cases of this Court, e. g., 
East Indian Railway Co. v. Firm Kishin 
Lal-Tirkhamal (2) and Hast Indian Rail- 
way Co. v. Firm -Gopi Krishna-Kashi 
Prasad (3) as well as‘Hast Indian Railway 
Co. v. Jagpat Singh (4) which lay-down that 
where a plaintiff does not come into Court 
on the ground of loss, destruction or.deterio-. 
ration, the Railway ‘Company must prove 
that the goods have been lost or. destroyed, 
or have deter iorated before they can claim 
the protection of the Risk Note. .I may.add 
that the judgment complained of was, de- 


‘for the _Appli- 


:livered on 9th April and that this revision 


was not filed until 5th November. The 
delay of nearly seven months in filing. the 
application would in itself have been a 
sufficient ground for declining to accept it. 

For the reasons already given I dismiss 


. the application with costs. 


8. E Application, dismissed. - 


N. 

(1) 65 Ind. Cas. 241; 45 B, 1201; 23 Bom. L. R. 525, 

(2) 73 Ind. Gas. 986; 45 A. 530; 21 A. L. J. 438; 90, 
& A. L. R. 531; A. I. R. 1924 All. 7. 

(3) 77 Ind. Cas. 1046; 45 A. 534; 21 A, L.-J. 448; A. 
I. R. 1924 AL 8 

(4) 79 Ind. Cas. 126; 51 O. 615; 28.0. W. N. 1081; 
À. L R, 1924 Oal. 725. : > 
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LAHORE HIGH COURT. 
LETTERS PATENT APPEAL No. 148 
oF 1924. 

November 25, 1925. 
Present:—Sir ShadisLal, Kr., Chief 
Justice, and Mr. Justice LeRossignol. 

‘ CHIRANJI LAL AND OTHERS— DEFENDANTS 
-—APPELLANTS 

: VETSUS 
SHIB LAL AND aNoTHER—PLAINTIFFS 
AND MATU RAM AND o1HERS— 
DEFENDANTS— RESPONDENTS. 

Limitation Act(IX of 1908), s. 28, Sch. I, Art. 86— 
Kuit for compensation for damage caused by defendants 
action—Limitation—Continuing wrong—-Date of 
malfeasance. > 

Limitation for a suit to recover compensation 
for damage caused to the plaintiffs’ building by 
the action of the defendants in closing up certain 
drains which emitted water from the plaintiffs’ build- 
ing on to the defendants’ premises is two years from 
the date of the damage. e 

The action of the defendants in closing up the drains 
aud thereby causing damage to plaintiffs’ building is 
a continuing wrong as contemplated by s. 23, Limita- 
tion Act. 

In cases of continuing wrongs the date of the 
damage isthe date of* the malfeasance within the 
meaning of Art. 36 of Sch. Ito the Limitation Act. 


Letters Patent Appeal against the judg- 
ment and decree of Mr. Justice Broadway, 
passed in Oivil Appeal No. 2596 of 
1923, on the 5th March 1924, affirming that 
of the District Judge, Karnal, dated the 
9th August 1923, (which reversed that of 
the Munsif, First Class, Jhajjar, District 
Rohtak, dated the 28th August 1922). | 

Messrs. Shamair Chand and Sagar Chand, 
for the Appellants. 

Mr. K. J. Rustamji, for the Respondents. 


JUDGMENT.—This appeal arises out 
‘of an action torecover Rs. 400 as compensa- 
tion for damage caused to the plaintiffs’ 
building by the action of the defendants in 
closing up. certain drains which emitted 
water from the plaintiffs’ building on to 
the defendents’ premises; and the sole ques- 
tion for decision is whether the suit is 
within time, 

The alleged damage is said to have occur- 
red .between August 1918 and September 
1920, but obstruction took place in Septem- 
ber 1917 and the suit was instituted on the 
2lst May 1921. The District Judge assess- 
ed the damage at Rs. 60 andthe decree was 
affirmed by this Court in single Bench. 

A preliminary objection was raised that 
the suit was a small cause and the learned 
Judgein Chambers had no jurisdiction. But 
adjudication on this point was not prayed 
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for from the Court. below and it cannot be 
heard now for the first time. ë 

For the appellants it is urged that s. 23 
ofthe Limitation Act has been wrongly 
applied to the facts of this case as the 
wrong was not a continuing wrong, but we 
have no hesitation in holding that the wrong 
was acontinuing wrong and that the pro- 
visions of s. 23 of the Limitation Act have 
been properly applied, 

On the next point, however, we think the 
appeal must succeed. Itis urged that ihe 
limitation for the suit is two years under 
Art. 36 of the First Schedule to the Limita- 
tion Act. On the allegation in the plaint 
at any rate a portion of the damage occur- 
red prior to the 21st of May 1919 and there 
is-no evidence toshow how much damage 
was caused after that date and within two 
years of suit, 

For the respondents it is contended that 
Art, 36 of the Schedule to the Limitation Act 
does not apply and that Art. 120 furnishes 
the proper period of limitation. Article ` 
120 -is, however, a residuary Article and 
applies only when no other specific Article 
governs the case. Clearly the act of the - 
defendants in obstructing the drains in 
defiance of an injunction obtained by the 
plaintifis was an act of malfeasance. Article 
36 covers the facts of this case, and the 
effect of that Article read with s. 23 of the 
Act is, that the suit must be brought: with- 
in two years from the date when the mal- 


-feasance takes place but that inasmuch as 


the offence is a continuing one, the date of 
the damage shall be deemed to be the date 
of the malfeasance, 

In the absence of evidence as to the 
amount of damage which occurred within 
two years of suit the suit must fail. We 
accordingly accept the appeal and dismiss 
the suit, but in the special circumstances of 
the case direct that parties shall bear their 
own costs throughout. 


R. Le Appeal accepted. 


[92 I. ©. 1926] - 


ALLAHABAD HIGH COURT. 
MiISCELLANKOUS Oase No. 507 or 1925. 
; January 6, 1926. ` 
Present:—Mr. Justice Dalal and 
à Mr. Justice Boys. 
BALDEO KURMI—DEFENDANT—ÅPPLIOANT 

, versus i 

KASHI CHAMAR AND ANOTHER—PLAINTIFF 
—OPPOSITE PARTIES. 

Agra Tenancy Act (II of 1901), s. 198—Tenant 
and sub-tenant—-Ejectment swit—Sub-tenant claiming 
to be tenant himself—Proprietary title, question of, 
whether involved—Appeal, forum of. 

In a suit by an occupancy tenant to eject a sub- 
tenant, where the latter alleges that he is himself the 
tenant-in-chief and is holding directly under the pro- 
prietor, no question of proprietary title is involved 
within s. 198 of the Agra ‘Tenancy Act, and an appeal 
against the decision of the Assistant Collector lies to 
the Revenue Court and not to the Civil Court. jp. 
996, col. 1.] ; 

Niranjan v. Gajadhar, 30 A. 133; 5 A. L. J. 71; A. 
W. N. (1908) 45, followed. 

Har Prasad v. Tajammul Husain, 44 Ind. Cas. 720, 
16 A. L. J. 239, not followed. ; 

The words “land-holder” and “tenant” do not in 
- 8. 198 (1) of the Agra Tenancy Act’ embrace “tenant” 
and his “sub-tenant.” [p. 999, col. 1.] . 

Per Boys, J.—There is nothing in the heading pre- 
ceding s.198 of the Agra Tenancy Act or in s. 198 
(1) to indicate that in a case coming within s. 198 (1) 
2 question of proprietary title is necessarily in issue. 
Rather are all the indications to the contrary. The 
answer to the question whether a matter of proprietary 
title isin issue cannot be based on any conclusion 
that the case is or is not within s.198 but must be 
answered independently of s. 198. [p. 1000, col. 1.) 

Reference under s. 195 of the Agra Ten- 
ancy Act made by the Collector, Basti. 

Mr. Harnandan Prasad (with him Mr. 
Sankar Saran), for the Opposite Parties. 

JUDGMENT. 

Dalal, J.—This is a Reference to this 
Court made by the Collector of Basti under 
s+ 195 of the Tenancy Act, because he doubted 
whether the appeal pending before him in 
a particular matter should be filed in a Civil 
or a Revenue Court. One Kashi Chamar 
sued the defendant, Baldeo Kurmi, for eject- 
ment; and one of the grounds of defence 
was that the defendant cultivated the land 
in dispute as tenant of the Raja of Bansi 
and paid rent to him. The plaintiff's case was 
that he wasan occupancy tenant of the land 
and Baldeo Kurmi was his sub tenant. The 


Assistant Collector decided tbat Kashi was. 


occupancy tenant of the land andthat Baldeo 
was his sub-tenant. 

The learned Collector was of opinion that 
the appeal would lie to a Civil Court if 
the principle of the ruling in the case of 
Har Prasad v. Tajammul Hussain (1) were 


(1) 44 Ind, Cas, 720; 10 A. L, J, 239, 
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‘followed. The Board of Revenue has“ dis- 
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sented from that ruling in Kundan v. 
Jawahir (2). < 

In my opinion, the facts of this case do 
not call fora decision as to which of the 
views in.the two judgments is correct. The 
question before me is covered by authority, 
In Niranjan v. Gajadhar (3) one Niranjan 
applied as owner of a fixed rate holding 
for ejectment of Gajadhar on the ground 


that Gajadhar was his sub-tenant. The - 


Assistant Collector dismissed the suit. 
plaintiff appealed to the District Judge who 
made areference to this Court, as he was 
not in agreement with a Single Judge deci- 
sion of this Court in Chhittar Singh v. Rup 
Singh (4). A Bench of this Court held that 
the appeal lay tothe Revenue Court and 
not to the Civil Court. — 

It was argued here that the question in 
dispute between the tenantand sub-tenant 
is one of propriet&iry title in accordance 
with the provisions ofs. 198 of the Tenancy 
Act. The heading of that section in Ch. XIV 
of the Tenancy Act is “Questions of pro- 
prietary title in Revenue Court.” Section 
198 lays down “When in any suit against a 
tenant under this Act, the defendant pleads 
that the relation ofland-holder and tenant 
does not exist between the plaintif and 
himself on the ground that he actually and 
in good faith pays the rent of his holding 
to some third person, the question of such 
payment of the rent to, such third per- 


son shall be inquired into, and, if the ques- 


tion is decided in favour of the defendant, 
the suit shall be dismissed.” The second 
clause of this section lays dawn “The deci- 
sionof the Court on such question shall-not 
affect the right of any person entitled: to 
the rent of the holding to establish his 
title by suit in the Civil Court.” It was 
contended on behalf of the plaintiff-respond- 
ent that, according to the terms of the first 
clause ofthis section, the question as to 
whether Kashi actually andin good faith 
paid the rent of his holding to the Raja of 
Bansi was a question of proprietary title 
and that had to be decided in the appeal 
pending before the Collector of Basti. - In 
my opinion, land-holder and tenant do not. 
mean tenant and sub-terrant, as théy would. 
have to mean in order to support the argu- 
ment of the plaintiff's learned Counsel, Sub- 


(2) (1919) Unpublished Decisions of the Board, Vol, 


102. 
Wap of A. 138: 5 A, L. J. 71; A. WEN. (1908) 45, 


H 


G A. W, N, (1906) 247; 3 A, L, J. 603, 


The . 
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‘tenant is separately defined in s. 4 of 


the Tenancy Act and the term ‘tenant’ is not 
defined as including a sub-tenant. A sub- 
tenant is not a class of tenants enumerated 
in s. 6; so a sub-tenant cannot be called non- 
occupancy tenant in s. t9 of the Act. A 
discussion of the termsofs 198 of the Ten- 
ancy Act, therefore, does not arise here and 
Iam not called upon to determine whether 
the Bench decision in thecase of Niranjan 
may be supported or not, 

A dispute between a tenant and a sub- 


tenant raises no questicn of proprietary 


title. The suit being one for ejectment, the 


.appeal would go out of the cognizance of 


the. Revenue Court only if a question of pro- 
prietary title had been in issuein the Court 
of first instance and isa matter in issue in 
the appeal. No such question arises ‘here, 
so the jurisdiction of the Revenue Court is 
not ousted as laid down by Sch. IV, Group 
O, Serial No. 29. 

Presumably the words landlord and ten- 
ant have been used in s. 63 to include tenant 
and sub-tenant and, if the analogy be appli- 
ed to 8.1498, lam of opinion’ thatthe deci- 
sion reported in Har Prasad v. Tajammul 
Husain (1) is not correct. The provisions 
of s. 198 are tobe read in contradistinctinn 
to the provisions of s. 199, Tenancy Act. The 
decision of the Revenue Oourt under s. 198 
is not binding on a Civil Court, while that 
under s. 199 is, The proprietary title con- 


. templated is nôt the dispute between the 


parties to the suit but the one hetween the 
plaintiff land-holder and the third person, 


‘to whom tbe defendant alleged that he 


paid rent in good faith. Sich a dispute over 
a proprietary title was involved in the deci- 
sion “of the question of payment to some 
one.other than the plaintiff in good faith. 
That is the dispute which is referred to as 
one of proprietary title inthe heading over 
s.198. The dispute between the parties to 
the suit isto he kept strictly in the Revenue 
Court; otherwise there would be no necessity 
to permit of asuitin the Civil Court. If 


. the appeal in such a case lay to the Civil 
. Court, the decision of the Civil Court would 


be binding on another Civil Court and 
there would be. no object in providing a 


saving clause, as is done in s. 198. 


In the present case the pleadings and 
judgment of the Trial Court are wanting in 
definiteness. The defendant probably desir- 
edtorais@such a defence asis mentioned 
jf s. 198 but no, allegation was made in the 
written statement of payment of rent be- 
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ing made to the Raja of Bansi in good faith. 
The Trial Court framed no issue on the 
question of the payment of rent toa third 
person in good faith. 

Ifthe case is taken out of the provisions 
of s. 198, there can be no doubt that no issue 
ofa claim to a proprietary title arises be- 
tween the parties here. 

It will not be found possible to reduce 
the different rulings of this Court to one or 
more consistent principles of law; so I think 
that every matter should be decided on a 
different principle of law in accordance with 
previous decisions on similar facts. Mr. 
Justice Banerji consistently took the ex- 
treme view in favour of the Civil Court's 
jurisdiction, as stated in Chhittar Singh’s case 
(4) and was able to impress this view on 
Benches of which he was a member. If 
this view had been consistently adopted, 
the different decisions could have been re- 
ferredto a uniform principle of law but 
other Judges when not sitting with 
Mr. Justice Banerji did not adopt this 
view, Mr. Justice Tudball, the other member 
of the Bench in the case reported as 
Har Prasad v. Tajammul Hussain (1) did 
not follow the principle of that ruling 
to its logical conclusion in Gurcharan Kuar 
v. Deokinandan Kuar (5) when sitting sing- 
ly. I agree with this decision that when 
the title to a tenure isin dispute, the jurisdic- 
tion of a Civil Court does not arise, The 
Fall Bench ruling, however, in Bindeshwari 
v. Gokul (6) (Chief Justice. Banerji and Ryves, 
JJ.) following Dalchand v. Shamla (7), (Blair 
and Banerji, JJ.) and dissenting from Udit 
Tiwari v. Balhari Pande (8) (Tudball and 
Piggott, JJ.) is in conflict with this opinion, 
There the dispute between the parties re- 
lated to the possession of a holding. A 
claimed to be tenant and alleged that B 
was his sub-tenant. B was one of the pro- 
prietors of the village and A admitted this 
fact. A’s contention was that the tenure 
was his while B alleged that he held it as 
khudkasht. In reality the dispute related 
to a tenure and not toany interest in reve- 
nue paying property, 

It is enough forme to say that, in this 
present case, my opinion in favour of the 
jurisdiction of the Revenue Court is sup- 
ported by rulings in Niranjan v. Gajadhar 


(5) 58 Ind. Cas. 760. 

(6) 22 Ind. Cas. 964; 36 A. 183; 12 A. L, J.-251, 
ia 2 A. L. J. 176; A. W. N. (1905) 46. 

(8) 21 Ind, Cas, 460; 35 A, 521; 11 A, L, J, 812, 
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(3), Daulatia v. Hargobind (9) and Gurcharan 
Kuar v. Deokinandan Kuar (5) and that 
rulings to the contrary on similar facts 
have not come to my notice. It may be 
conceded that certain principles enumerat- 
ed in other rulings, if pressed to their 
logical conclusion, would not support the 
view. 

My answer to the reference is that the 
pre was correctly filed in the Revenue 

ourt. 


Boys, J:—The plaintiff sued to eject 
the defendant on the allegation that he, 
the plaintiff, was an occupancy tenant and 
that the defendant was his sub-tenant. 
The defendant replied that the plaintiff 
had nothing to do with the plot of land 
and that the defendant himself was the 
tenant-in-chief. There is no dispute as to 
who is the proprietor of the plot; the parties 
are agreed on this point. The Assistant 
Collector gave the plaintiff a decree, Upon 
appeal to the Collector, he has referred the 
matter for the opinion of this Court under 
s. 195 of the Agra Tenancy Act, He has 


been led toadopt this course because of a’ 


difference, as suggested, between the law 
as laid down on the one hand in Har Prasad 
v. Tajammul Hussain (1) (Banerji and Tud- 
ball, JJ.) and Tulhi v. Ramraj (10) (Gokul 
Prasad, J.,)and on the other in Kundan v. 
Jawahir(2). The Collector expresseshisdiff- 
culty in the following terms:— That in the 
first two cases it has been held that in suits 
for ejectment in which the defendant pleaded 
that a third person and not the plaintiff 
was the zemindar of the land in dispute 
and the Court decided the question of 
proprietary title, the appeal lay to the 
District Judge; that in this suit the de 
fence set up comes under s. 198 and if these 
two decisions are followed the Court of the 
Collector has no jurisdiction; that in the 
third. case the Board- declined to follow 
the first decision of the High Court (the 
other decision of the High Court was of 
later date) and held that in a case of this 
nature no question of proprietary title 
arose and that the appeal, therefore, lay to 
the Revenue Court.” In consequence of 
‘this diference of opinion he has referred 
the case. 


(9) 57 Ind. Cas, 206; 43 A. 18; 18 A. L.J. 923; 2 U. 
P. L. R. (A) 289. . 

(10) (1922) Unpublished Decisions of the Board, Vol. 
VI, page 22, High Court Section. : 
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I will first consider the. authorities apart 


from any effect that s. 198 may havè, T 

In Har Prasad v. Tajammul Hussdin (1) 
the defendant claimed to be lessee of'an- 
other person (semble a different proprietor), 
andin Tulhi v. Ramraj (10) the defendant - 
alleged that the plot belonged to another 
village and that he had béen paying rent 
to the proprietor of that village. In both’. 
these cases it will be seen that there was“ 
in the back-ground the existence, alleged ` 
by the defendant, of another proprietor - 
other than the proprietor under whom - 
plaintiff held. On the other hand in the’ 
case decided by thé Board, Kundan v. 
Jawahir (2), there was mot even in the back- 
ground any question of any other proprie- 
tor; both plaintiff and defendant were in’ 
agreement as to who was proprietor. This 
latter is also the case in the question beforé 
us., Similarly in Niranjan v. Gajadhar (8) 
where the plaintiff claimed as fixed rate 
tenant to eject the defendant as his sub- 
tenant while the defendant contended that 
he himself was the fixed fate tenant, . 
both parties apparently claimed to hold 
under the same proprietor. In that case. a 
Bench of this Court, Knox and Aikman, JJ., 
held that “when there is a question whether - 
one party or the other is the cultivator of’. 
specified land, no question of ‘proprietary 
rightarises.” The eailier comtrary view ex-_ 
pressed in the judgment of Mr. Justice 
Banerji and reported in Chhitiar v. Rup 
Singh (4) was dissented from. 

We have, therefore, two cages of this” 
Court Har Prasad v. Tajammul Husain (1) 
(decided by a Bench) and Tulhi v. Ramraj(10) : 
(of a Single Judge), in both of which’it was“ 
held that a question of proprietary title was 
in issue but in both of which there was al-- 
leged to be another proprietor whose ten- 
ant the defendant was. On the othér hand we` 
have a case of the Board, Kundan v, Jawa-: 
hir (2) and a decision of a Bench of this. 

Jourt Niranjan v. Gajadhar (3) in both of 
which it was held that no question of pro- 
prietary title was in issue but in'both of 
which there was no dispute even in the 

background as to who wag the proprietor, 

both parties to the suit admitting the same 

person to be proprietor. The facts of the’ 
present case are the same as in the two 

latter cases. AS 

Whether or no the two former cases cay 
be distinguished from the two latter cases” 
on the ground that in the former there was 
contention between the disputant tenants as 


998 


to who was the proprietor while in the two 
latter cases there was no such contention, 
is.a question into whichI need not enter 
for the decision in the “two former cases 
was not based on the fact that there were 
two proprietors in the background with 
conflicting interests but on the ground that 
the cases came within b. 198. and were, 
therefore, as it was held, necessarily cases 
of proprietary title being in issue. Tos. 198 
I shall refer later. So far as:the present 
case is concerned it is on all fours with 
Kundan v. Jawahir (2) and Niranjan v. 
Gajadhar (3) and I have no hesitation in 
holding that those cases were rightly de- 
cided. A mere statement of the cases 
there and in the present case, namely, 
that the question who is the proprietor is 
not in dispute, evef in the background, 
but that there is a proprietor admitted by 
both parties to be proprietor, and that only 
two persons both of whom are admittedly 
tenants of one sort qr another. are contend- 
ing with each other itself suggests irresist- 
ably that there is no question of the pro- 
prietary title in issue. 
tI turn now to aconsideration of s, 198. It 
is frankly admitted by Mr. Harnandan Pra- 
sad, (who, appearing for the defendant, con- 
tends that the Collector has no jurisdiction 
to hear the appeal) that the decision in 
Niranjan v. Gajadhar_ (8) is against. him. 
But he urges that in Har Prasad v. Tajam- 
mal Hussain (1) and Tulhi v. Ramraj (10) 
the Court rightly considered and relied on 
s: 198; that in Niranjan v Gajadhar (3) the 
Court did not consider s. 198; that it should 
have done so and we should do so in the 
“ present case. His conclusion is two-fold:— 
(a) that the present case comes within the 
terms of s. 198, (b) that the case coming 
under s. 198, it follows that a question of 
- proprietary title is in issue because the 
heading immediately preceding s. 1¢8 de- 
scribes the case which follow that head- 
ing as being cases involving a question of 
proprietary title. . 
Iquote the heading and the section in 
extenso as nearly every line is suggestive of 
the carrying out of the intention, as I under- 
stand it, of the Legislature. 
' “Questions of proprietary title in Revenue 
Court.” “198 (1). When, in any suit against a 
tgnant under this Act, the defendant pleads 
that the relation ofland-holder and tenant 
does not exist between the plaintiff and 
himself on the ground that he actually 
and in good faith pays the rent of his 
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holding to some third person, the question 
of such payment of the rent to such third 
person shall be inquired into, and if the ques- 
tion is decided in favour of the defendant, 
the suit shall be dismissed. 

42) The decision of the Court on such 
question shall not affect the right of any 
person entitled to the rent of the holding to 
establish his title by suit in the Civil 
Court”. 

To come to the first part-ofthe argument 
for defendant, that the present case comes 
within s. 193. è i 
. Is the plaintiff occupancy tenant a land- 
holder and is the defendant sub-tenant a 
tenant within the meaning of s. 198. 

Section 4 (5) declares ‘ ‘land-holder'’ 
means the person to whom, and ‘tenant’ 
the person by whom rent ig payable.” Section 
+ (7) begins “ ‘sub-tenant’ means a tenant 
who, etc.” 4. e., it declares that a sub-tenant 
is a tenant though he is atenant ofa par- 
ticular kind. The definitions are wide 
enough to include in “land-holder” and 
“tenant” an “occupancy tenant” and his“sub- 
tenant” respectively "unless there is some- 
thing repugnant in the subject or context” 
(see the opening words of.-s, 4). Is there 
anything repugnant in the subject or con- 
textin s; 198? Is there anything in s. 198 
justifying a restriction of the scope of the 
words “land-holder” and “tanant” to ‘‘pro- 
prietor” and “tenant-in-chief’? I think 
there is. 

Let us suppose in a case like the present 


“the words to be wide enough to include an 


“occupancy tenant” A and his “sub-tenant” 
B.A sues to eject B. B denies the relation- 
ship of landlord and tenant on the ground 
that he has been paying rent in good faith 
to C. The Court is to inquire into the 
facts of the actual payments and the good 
faith of the payments and ifthe decision 
on these points is in favour of B the suit 
is to be dismissed. It will be noted that 
herein there is no provision for the decision 
of the question of A’s right to receive the 
rent though A may have ampleproof of 
that right. What remedy then has A? He 
can appeal, of course, until he has exhaust- 
ed his rightofappeal, but if the decision 
of the facts of actual payments in good 
faith is upheld he will still be unable to 
establish his right to receive the rents, 
Nor can he file a separate suit in the Civil 
Court to establish that right. Section 198 
(2) gives him no such right; it gives no 
right atall to anybody; it merely declares 
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that any existing right of any person entitled 
tothe rent to establish his title by suit in 
the Civil Court shall not be prejudiced. 
If, therefore, s. 198 applies and the suit in 
the Revenue Court is decided against A on 
the ground of actual payments made in 
good faith by B to C he is left without 
remedy. There is, therefore, as I view it, 
matter in s. 198 which isrepugnant to the 
application of the definitions of “land-holder” 
and “tenant” in their widest sense to those 
words as used in s. 198 (1). 

If such a case as the present comes within 
s. 198 and if the plaintiff, where the decision 
under s. 198 (1) is against him and his suit 
is dismissed, has a remedy by a suit in the 
Civil Court to get his right to receive the 
rent declared, we have the plaintiff's right 
being determined in a Qivil Court. But 
if the decision under s. 198 (1) was in 
plaintiff's favour, there is no provision for. 
the “plaintiff being referred to a Oivil 
Court to establish his right to receive the 
rent; the Revenue Court would have to pro- 
ceed in the ordinary course to the deter- 
mination of the question of the plaintiff's 
right. If, therefore, the argument for the 
defendant were to be accepted the very 
same question of plaintiffs ‘right to rent 
would have to be determined by the Civil 
Court or by the Revenue Court according 
as the decision under s. 198 (1) was adverse 
or favourable to the plaintiff. This is a 
further reason for holding that a case 
er as the present does not come within 
s. 198. ; 

I hold then that the words “land- 
holder” and “tenant” do not in s. 198 
(1) embrace an “occupancy-tenant” and his 
“sub-tenant.” Pay 

It is consistent with this view that the. 
provision in s. 198 (2) would be superfluous 
in thecases of an occupancy tenant and 
his sub-tenant as there is no right to go 
to the Civil Court which could be saved 
from being affected, though this considera- 
‘tion would not, of course, suffice by itself 
to show that sub-s, (1) could not apply to 
an “occupancy tenant” and his “sub-tenant” 
as it would still be applicable to other 
cases, 

1 turn now to the second portion of the 
argument for the defendant. 
contrary to the view I have expressed, that 
s. 198 (1) does apply to the case of an 
occupancy tenant and his sub-tenant, it is, 
` then urged that a question of proprietary ` 
‘title isin issue because cases within s. 198 
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are described in the heading preceding 
s. 193, as the argument would interpret the 
heading, as involving questions of proprie- 
tary title. ; 

I have expressed above the view that a 
case like the present does not come within 
s. 198 (1) but the reasonsI have given do 
not apply to exclude such cases as Har 
Prasad v. Tajammyl Hussain (1) where the 
plaintiff claimed to be proprietor and would 
come within even the restricted scope of 
the term “land-holder.” But in that case 
Banerji and Tudball, JJ., proceeded to hold 
that the heading was conclusive proof, and 


‘it has been argued here thatit is conclusive, 


that a question of proprietary title being in 
issue is necessarily involved in any case 


which comes within s. 198 (1). 


A heading of this nature is no doubt 
meant to express the *ntention of the Legis- 
lature, though it is at least open to question 
whether the words themselves have any 
operative effect. But I would not rule out 
the contention of the applicant on the 
ground that such a-heading has no opera- 
tive effect. I-prefer to consider whether 
the words do bear the meaning attributed to 


them in Har Prasad v. Tajammul Hussain 


(1) and in argument here. To my mind they 

o not, 

The heading does not say anything equiva- 
lent to “the following are cages where ques- 
tions of proprietary title arè in issue and 
such questions shall be heard by the 
Revenue Court in the following manner.” 
The heading is only equivalent to “let us 
consider the jurisdiction of the Revenue 
Court in certain cases and how far it is to 
proceed in the direction of dealing* with 
proprietary title.” The heading is not neces- 
sarily inappropriate to a case in which pro- 
prietary title is not in issue but is merely in 
the background. Further, the directions 
which follow such a heading as we have 
here might, consistently with the gram- 
matical implications in that heading, be 
directions to the Revenue Court to deal 
with the question of proprietary title or 
directions not to deal with it. We have,- 


then, next to consider the terms of 5.198 , 


to see which of these two courses the Legis- 
lature has adopted ins. 198, i 


Section 198 states a particular case where 
a defendant pleads that he “in good faith 
pays the rent of his holding tò some thjrd. 
person,” and that is the only plea which 
can bring the case within s. 198. 
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The-section next-says that the question of 
such payment, the question whether he 
actually in good faith pays the rent to a 
third person, is to be inquired into, and 
if-decided in his favour, the suit is to be 
dismissed. It does mol say that the pro- 
prietary title of the Receiver of the rent 
to receive-the rent is to, be enquired into; 
it -expressly refrains from saying that. 

Finally, sub-s, (2) declares that the deci- 
sion of such question, 2. e., as to the fact 
of- actual payment in good faith shall not 
affect the right of any person claiming to 
be entitled to the rent to suein the Civil 
Court to establish his title. The sub-sec- 
tion does not, of course, create any new 
right to sue in the Civil Court but merely 
makes clear that any existing right is not 
affected by the decigion, i. e., any person, 
including the third person who has been 
alleged tobe receiving the rent, may, ifhe 
claims to be proprietor and his title is in 
peril, sue in the Civil Court to establish 
his title. Every line of the section is con- 
sistent with and suggests the view that in 
a case coming within the section the Court 
is to deal with'the factum of payments of 
rent in good faith to a third person and 
not to deal with the title of the third per- 
son to receive the rent. 

That this view of the actual effect of sub- 
section (1) of e. 193 isin accord with the 
intention of the Legislature is supported by 
a reference to the history of the section. 
The earlier s. 148 of Act XII of 1881 pro- 
vided expressly for the third person being 
made a party to the suit. The present 
s. 198 omits that provision and the omis- 
sion directly suggests ‘that his title to the 
rent is not to be inquiredinto and this is 
in accord with the omission to provide for 
any enquiry into his title and, so far as 
s. 198 (1) is concerned, the express limita- 
tion of the enquiry to the single question 
whether any payment has been made in 
fact and in good faith. 

I am, therefore, of opinion that there is 
nothing ir the heading preceding s, 198 or 
in s. 198 (1) to indicate that ina casecom- 
ing within s. 198 (1) a question ofa pro- 
prietary title is necessarily in issue. Rather 
are all the indications to the contrary. 
The answer to the question whether a 
matter of proprietary title is in issue cannot 
bg based on any conclusion that the case 
isor is not within s. 198 but must be- an-° 
swered independently of s. 198. 

I have already stated my view that, inde- 
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pendently of s. 198, no question of proprie- 
tary title is in issue in the present case, at 
any rate where there is no contention be- 
tween the parties as to whois proprietor. 
As to the cases Har Prasad v. Tajammul 
Hussain (1) and Tulhi v. Ramraj (10) my 
view that s. 198 and the heading to that sec- 
tion have no bearing on the question whe- 
ther a matter of proprietary title is in 
issue involved my holding that in so far as 
those cases were based on the heading to. 
s.198 those decisions cannot be supported. 
Whether they could be effectively distin- 
guished from the present case on the ground 
that in them there was at any rate in the 
background difference between the plaint- 
iff's allegation and the defendant's allega- 
tion as to who was proprietor, and whether 
cases could be distinguished in: which the 
person alleged by the defendant to be pro- 
prietor was made a party are questions 
answers to which are not necessary to the 
decision of the present case and into which 
I ought not, therefore, to enter. 

I would note that I have not omitted 
to give the best consideration in my power 
to a number of other decisions of this 
Court and of the Board of Revenue and 
Iam not unaware that there is a conflict 
of views to be found in ‘those cases, and 
that the view which I have expressed could 
not always be reconciled with one or 
other of those cases. But, if I may say 
so, 1 have found little more than dicta in 
thosecases to guide me and as the facts 
were not always the same I have not refer- 
tedto them. Even in the case of Niranjan 
v. Gajadhar (3) thereis nothing more than a 
dictum. 

The above considerations lead me to the 
following conclusion: —that, even supposing 
the present case tocome within s. 198 (1), 
the heading tos. 198 does not involve the 
conclusion that there is necessarily a matter 
of proprietary title in issue in the Revenue 
Court when it has before it a case within a. 
198; that where the plea of the defendant 
literally or, in effect comes within s. 198 (1), 
the Revenue Court must inquire into that 
plea, 4. e., into the allegation of actual pay- 
ments in good faith to a third person and 
determine the question, but should not 
decide the question of the title of the alleg- 
ed third person to receive the rent and has 
no concern with such title beyond such 
bearing as it may haveon the determination 
of the good faith of the payments; that 
actually the present case does not come 
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within s. -T98 and the answer to the question 
whether a matter of proprietary title is in 
issue must be sought aliunde; that no ques- 
tion of proprietary title is in issuein the 
present case; and that appeal lies to the 
appropriate Revenue Court. 

And my answerto the reference is that 
the defence set up does not come, as the 
Collector thinks -it does, under s. 198; and 
secondly, that, if it does so come, there is 
still no question of proprietary title in issue 
and the case of Har Prasad v. Tajammul 
Hussain (1) and Tulhi v. Ramraj (10) in so 
far as they decided that in all cases coming 
withins. 198 a question of proprietary title is 
in issue were wrongly decided; and that the 
appeal was properly filed in the Court of 
the Collector. 

By the Court.—Our answer to the Re- 
ference is that the appeal lay to the Revenue 
Court and was properly filed in the Court 
of the Collector of Basti. We make no 
orderas to costs of this Reference. 

N. H. Order accordingly. 
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W. & T. AVERY, Lo.—Dzrenpsxts— 
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RESPONDENT, 

Calcutta Rent Act (III of 1920), ss. 2 (© (i), 
11 (5), 15—Standard rent, what is—~Benefit of Act. 

In the absence of any application by the landlord to 
fix a higher rate under s. 15, Calcutta Rent Act, the 
standard rent should be taken to be the rent at which 
the premises were let on the Ist of November 1918 
with the addition of ten per cent. [p. 1003, col. 1.] 

A tenant is entitled to the benefit of s. 11, Gal- 
cutta Rent Act, if he complies with two conditions; 
(1) he must have paid any arrears of rent which might 
be due at the time of the passing of the Act within 
three months of the passing of the Act; and (2) he 
must pay the rent to the full extent allowable by the 
Act within the time fixed by the contract with his 
landlord and,in the absence of any such coutract, by 
the 15th day of the month next following that for 
at the rent is payable. [p. 1003, col. 2; p. 1004, 
col. 1. 

When a person ceases to be a tenant, he cannot 
take advantage of the provisions of the Calcutta Rent 
Act. [p. 1004, col. 2.) 

Appeal against an order. of Mr. Justice 


Chotzner, dated the lst December 1924, 
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passed in the exercise of Original Civil 
Jurisdiction. 
Mr. W. W. K. Page, for the Appellants. 
Mr. 5. R. Das, Advocate-General, for the 
Respondent, ° 


JUDGMENT, 

Sanderson, C. J.—This is an appeal 
by the defendants against the judgment of 
my léarned brother Mr. Justice Chotzner. 

It is necessary for me to state certain 
facts: The appellants were in occupation 
of one room on the ground floor of premises 
No. 1, Hastings Street, as monthly tenants 
from the end of 191l or the beginning of 
1912. The rental was Rs. 150 per month, 
That rental remained the same until the 
year 1919. In 1911 the landlords were the 
Mullicks. In 1919 Messrs. Solomon & Co., 
took a lease from the Mullicks of the pre- 
mises No. 1, Hastings Street, fora term of 
20 years. The appellants continued to be 
tenants under Messrs, Solomon & Co. , 

On the 5th of September 1919, an agree- 
ment was made between the appellants and 
Messrs. Solomon & Co., to pay Rs. 500 rent 
per month; there were negotiations for a 
lease, which were never brought to comple- 
tion. In December of the same year the 
plaintiff, Kessoram Poddar, bought the 
lease from Messrs, Solomon & Co, and the 
premises from Messrs. Mullicks for a total 
of 11 lacs, paying 2 lacs for*the lease and 
9 lacs for the premises. 

The plaintiff accepted the appellants as 
monthly tenants at the same rate of rent, 
namely, Rs, 500. The appellanfs paid the 
rent at tle rate of Rs, 500 up to the end of 
April 1920. On the th of May 1420. the 
Calcutta Rent Act came into operation, In 
June the plaintiff demanded ihe rent for 
May: the appellants then said that they were 
liable to pay standard rent only, which was 
the rent payable on the first of November 
1918, plus ten per cent, namely, Rs, 165, 


Apparently, no reply was sent to that 
statement; and, on the 21st of July 1920, the 
appellants tendered tthe rent based upon 
the rate of Rs. 500 up to the 5th of May, 
when the Rent Act came igto force, and at 
the rate of Rs. 165, which the appellants 
declared to be the standard rent, for the 
subsequent period. This was refused and 
on the 23rd of July 1920, the amount was 
paid to the Rent Controller, and after that 
date the appellants continued to pay what, 
they contended, was the standard rent to 
the Rent Controller, 


1602 
The plaintiff gave notice to the appellants 


that he was intending to pull down and re- . 


build the premises, and he gave them notice 
to vacate the premises: no action was 
taken on the first notios and apparently 
the plaintiff abandoned his intention to re- 
build the premises, when he failed to get 
possession from the appellanis and entered 
into an agreement to sell the premises to 
the Imperial Bank. That purchase was 
completed subsequently, viz. on the 7th of 
December 1921. 

The plaintiff, on the 29th of December 
1920, gave notice to the defendants to vacate 
the premises at the end of January 1921. 
That is the notice to quit, upon which re- 
liance is placed in this suit. 

This suit was brought on the 10th of 
January 1922, and the claim was for rent 
from and including May 1920 to the end of 
January 1921 at the rate of Rs. 500 per 
month, and for damages for wrongful use 
and occupation of the premises from the lst 
of February 1921 up to the 7th of December 
1921, which, as I hàve said, was the date 
on which the plaintiff sold the premises to 
the Imperial Bank and after which he had 
no interest in the premises, 

The first point, which was urged by the 
learned Advocate on behalf of the appel- 
lants, was that the plaintiff was not entitled 
to recover rent, in respect of the first period, 
namely, from” 5th May 1920 to January 
1921, both months inclusive, at arate higher 
than the standard rent in respect of these 
premises. 

The learned Judgerejected that contention 
onthe ground that the standard rent had not 
beer’ fixed by the Rent Controller, and that 
there was a fallacy underlying the argu- 
ment, because it proceeded upon the as- 
sumption that a tenant could standardize 
his own rent. 
the appellants ought to have applied to the 
Rent Controller for the standardisation of 
- the rent and as they did not do so, they 
could not be heard in this suit to allege 
that they were not liable for more than the 
standard rent. 

, The question jis whether the conclusion, 
at which the learned J udge arrived, is cor- 
rect. 

I am not surprised at the conclusion at 
which the learned Judge arrived, because 
it has beem pointed out on many occasions 
tat the provisions of the Calcutta Rent 
Act are difficult to construe. With great 
respect, however, to the learned Judge I 
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The learned Judge held that - 
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which he arrived. 

The question depends upon certain. sec- 
tions of the Rent Act. . 

Section 2 (f) provides that “standard 
rent” in relation to any premises means, “‘(i) 
the rent at which the premises were let on 
the first day of November, 1918, or, where 
they were not let on that date, the rent at 
which they were last let before that date 
and after the first day -of November, 1915, 
with the addition, in either case of ten per 
cent. on such rent [I need not read No. (it) . 
in connection with this case inasmuch ag 
the premises in question were let on the Ist 
of November 1918]; 

“(iii) in the cases, specified in s. 15, the 
rent fixed a T Controller,” 

The word “or” does not appear between 
these aab LHE but I think that it must 
have been intended that the sub-sections or 
clauses should be read disjunctively. Con- 
sequently “standard rent” may be as de- 
scribed in (i), (ii) or (iit) in s. 2, cl. (f). 

The learned Advocate who appeared for 
the appellants submitted that the learned 
Judge was wrong in holding that the ten- 
ant had standardised his own rent, He 
argued that the rent was standardised by 
the Act:and he pointed out that the first 
sub-clause of sub-s. (f), if it stood alone, 
would clearly indicate that the standard 
rent was the rent at which the premises 
were leton the lstof November 1918 with ` 
the addition of ten per cent. on such rent. 

But the learned Advocate who appeared 
for the plaintiff argued that the first sub- 
section of cl. (f) does not stand alone and 


` sub-s. (iti) must be considered. 


Now, turning to s. 15, which is the section 
mentioned in sub-s. (iit), s. 2, cl. (f) it is 
found that “the Controllershall, onan appli- 
cation madeto him by any landlord or 
tenant, grant a certificate certifying the 
standard rent of any premises leased or 
rented by such landlord or tenant, as the 
case may be,” and that “in any of the fol- 
lowing cases, the Controller may fiz the stand- - 
ard rent at such amount as, having regard 
to the provisions of this Act and the cir- 
cumstances of the case he deems just. 

Sub-s. (d) is one of the following cases 
and refers tothe case “where the rent paid 
on the first day of November, 1918 (or, where 
the premises were nof let on that date, the 
rent at which the premises were last let be- 
fore that date) was in the opinion of the 
Controller-unduly low.” 
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Section 15, therefore, gives the landlord 
an opportunity of applying to the Control- 
ler and alleging that the rent paid in 
respect of these premises on the Ist of No- 
vember 1918 was unduly low, and if he 
can prove that, it will bein the discretion 
of the Controller to fix the standard rent 
atan amount higher than the rent which 
was actually paid on the lst of November 
1918, subject to the proviso contained in 
. the section that he cannot fix it ata higher 

‘amount than the highest rent actually paid 
for the premises at any time since the first 
day of November 1913. In this case the 
highest rent paid for the premises since 
the first day of November 1918 was Rs. 500 
per month, so thatifthe landlord had ap- 
plied tothe Controller and alleged that 
the rent which had been paidin November 
1918 was unduly low, the Controller might 
have fixed it at a higher amount. If he 
had been satisfied that the rent in Novem- 
ber 1918 was unduly low, the Controller 
might have fixed it at a higher amount, 
but hecould not fixitata higher amount 
than Rs. 500 per month. 

Consequently, the learned Advocate for 
the plaintiff-respondent argued that on the 
Ist November 1916 rent plus ten per cent. 
should not be adopted as the standard rent 


in this case, because the Controller might ` 


upon an application by the landlord have 
fixed a higher rent. 

In my opinion, that view ought not to 
be accepted. I think it was intended by 
the Act that prima facie the standard rent 
which was mentioned in sub-s. (i) of cl. f) 


of s. 2should be the standard rent, and - 


in the absence of any application by the 
landlord to fixit at a higher rate, under 
s. 15, the “standard rent” should be taken 
. to be the rent at which the premises were 
let on the lst of November 1918 with the 
addition of ten pər cent, as provided by 
sub-s. (i). 

It was not necessary, inmy opinion, for 
the defendants in this case to show that 
they had made an application to the Con- 
troller and that he had fixed the standard 
reat at Rs. 165 before taking the point-in 
this suit. In other words, in my opinion, 
it was open to the defendants-appellants 
to urge and rely upon the fact that the 
standard rent as fixed by the Act was 
Rs, 165 per month. Consequently, in my 
judgment, by reason of the provisions of 
s. 4of the Act, the plaintiff was not en- 
titled torecover any amount which exceeded 
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the standard rent for the period from May 
1929 to January 1921. 

The result, therefore, is that, in my - 
judgment, that part of the decree of the 
learned Judge waich deals with the 
amount of rent recoverable should be 
varied. 

I understand that thé stahdard rent had 
been deposited with the Controller and has 
in fact been withdrawn by the plaintiff. 

The remainder of the case relates to the 
question whether the notice in December 
1920 was a valid notice, That depends 
upon the construction to be placed upon 
s. 11, sub-s. (5), That sub-section provides: 
“No tenant shall be entitled to the benefit 
of this section in respect of any premises, 
unless within three months of the date of 
the commencement of this Act he has paid 
all arrears of rent due by himin respect 
of thesaid premises, “and also unless he 
pays the rent-due by him to the full ex- 
tent allowable by this Act within the time 
fixed in the contract with his landlord, or, 
in theabsenceofany such contract, by the 
fifteenth day of the month next following 
that for which the rent is payable”. 

It is to be noticed that this section deals 
with the granting ofan orderora decree 
for recovery of possession only. 7 

The point arises in this way: AsI have | 
already mentioned, the amount of the 
standard rent for May and June was not 
tendered to the landlord until the zlst 
July 1920 and was not paid to the Rent 
Controller until the 23rd of July 1920, and 
it is not denied that that was not paid 
within the time specified by the Act. But 
the learned Advocate- for the appellants 
presented an ingenious argument based 
upon subs. (5) of s. 11 which was to this 
effect, Heargued that sub-s. (5) was in- 
tended to give a tenant three months with- 
in which he might pay the arrears of rent, 
and that such arrears would include not 
only any arrears of rent, which -might be 
due at the time the Act came into force, 
but also any arrears of standard rent which 
might become due after the Act came into 
force. ed 

In my judgment this argument ought 
not to be accepted. Having regard to the 
words used in the sub-section and to the 
framing of the sub-section, I think it is 
clear that the intention was to give the 
tenant the benefit of the section, if he 
complied with two conditions: inthe first 
place he must have paid any arrears of 
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rent which might be due at the time of 
the passing of the Act within three months 
of the commencement of the Act; and, 
secondly, he must pay the rent to the full 
exteht allowable by the Act within the 
time fixed by the contract with his land- 
lord and inthe absence of any such con- 
tract by the 15th day of the month next 
following that for which the rent is pay- 
able. 

In this case the appellants did not pay 
the rent within the time fixed in the con- 
tract or by the 15th day of the month, 
which followed the months of May and 
. June for which the rent was payable: and, 

consequently, in my opinion, the appel- 
lants were in default. 

It is true that the plaintiff did not act 
upon the default ungil the end of the year; 
but he was within his rightsin giving the 
notice in December 1920 which, expired -at 
the end of January 1921. 

Consequently, after January 1921 the 
appellants were trespassers and were no 
longer tenants,and they are liable to the 
plaintiff for compensation for the wrongful 
use and occupation of the premises from 
the Ist of February 1921 to the 7th of 
December 1921. 

The learned Judge awarded compensa- 
tion at the rate of Rs. 500 per month. He 
based his judgment to a large extent upon 
the evidence given by Mr. Shrosbree, 

It was argued on behalf of the appel- 
lants thatthe plaintiff's case was that he 
wanted the premises in order that he 
might pull them down and re-build ; that 
he -gbandoned that intention of his own 
accord and sold the premises; that although 
he alleged that he had suffered loss; he 
gave no proof of the alleged loss and, there- 
fore, that the most the plaintiff could re- 
cover would be such rent as the plaintiff 
could have recovered from a tenant during 
those months; that having regard to the 
provisions. of the Calcutta Rent Act the 
plaintiff could not have recovered from any 
tenant more than the standard rent in 
respect of the premises and that as the 
appellants had*®in fact paid to the Con- 
troller the standard rent for this period 
and the plaintiff had received the same, 
the plaintiff was not entitled to any dam- 
ages at all, 

¿OD the other hand, it was argued on þe- 
half of the plaintiff that the learned Judge 
was right in awarding damages at the rate 
of Rs. 500 per. month. i 


W. & T. AVERY LD. V, KESSORAM PODDER, 


(92 I. 0. 1926] 


I agree with the learned Judge's deci- 
sion as to the amount of the damages al- 
though I base my judgment on grounds | 
somewhat different to those stated by the 
learned Judge. 

The plaintiff can only recover such dam- 
ages as flow naturally from the breach of 
duty or breach of contract in the ordinary 
and usual course of things. 

The evidence was that the appellents had 
willingly agreed to pay Rs. 500 a month : 
for the premises in 1919. Further they 
desired to take a lease for three years at the 
rate of Rs. 500 per month. The evidence 
further shows that the appellants tried to 
find other premises but they could not get 
any other suitable premises at a lower 
rent than Rs. 500 a month. 

Now, after January 1921, as I have already 
said, they were no longer tenants and they 
were not in a position totake advantage 
of the Calcutta Rent Act—they were wrong- 
doers. 

In these circumstances it is not unreason- 
able to hold that Rs, 500 a month was fair 
compensation for the use and occupation 
of the premises by the defendants after 
January 1921. 

It was not for the plaintiff to prove what 
would have been the standard rent if an 
application had been niade to the Control- 
ler, 

The premises are in an important quarter 
of the town and the defendants, before. 
the Rent Act came into operation, were 
willing to pay Rs. 500 per month, Prima 
facie,therefore, it is not open to the defend- 


-ants to allege that such amount was not 


a fair rent fora tenant to pay. If an 
application had been made to the Rent 
Controller he might have fixed the standard 
tent at less than Rs. 500 per month. On 
the other hand, he might have fixed it at 
Rs. 500 a month. 

No application was made and that ques- 
tion was never decided. 

It has, therefore; not been proved what the 
standard rent would have been ifthe matter 
had come before the Controller. 

In the absence of any such decision and 
upon’ the evidence in the case, I am not 
satisfied that the learned Judge was wrong 
in holding that the damages for the wrong- 
ful use and occupation of the premises by 
the defendants should be assessed on the 
basis of Rs. 510 a month. 

The result is that the sum of Rs. 4,500 
decreed as rent will be reduced to Rs, 1,485 


< 
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making the total amount of -the decree 
Rs. 6,601-10-6. 

As regards costs, we are of opinion that 
the appellants should have the general 
costs of the appeal and the costs cf one 
day's hearing. We do not interfere with 
the order of thelearned Judge as regards 
costs. 

The money received from the Rent Con- 
troller by the respondents will be taken as 
part satisfaction of the decree and satisfac- 
tion will be entered to that extent. 

Buckland, J.-—I will first deal with 
the point whether the notice to quit was a 

“valid notice. For this purpose, though I 
shall give my reasons later, I may say at 
once that, in my opinion, the amount of 
rent which the appellant Company had to 
pay was the amount which they actually 
deposited with the Rent Controller month 
by month and it is on this basis that I 
will deal with the question as to the 
notice to quit. ‘The appellant Company, 
therefore, wese entitled to the benefit of 
s. 11 of the Act provided they paid that 
amount either to the landlord by the 
fifteenth day of the month next following 
that for which it was payable, or, if refused 
by the landlord, deposited it with the Rent 
Controller under sub s. (4). The difficulty 
in which the appellant Company find 
themselves is that as regards the rent for 
May 1920 they deposited it out of time and 
by reason of that they are precluded from 
claiming the benefit of the section. 

The argument that the “arrears” referred 
to in sub-s. (5) includes rent in arrear 
during the first three months after the Act 
came into force, and payable in respect of 
those months leads to the difficulty that 
in regard to those three months, if that 
construction were adopted, there would be 
two inconsistent provisions as to the pay- 
ment of rent, namely, that provided in the 
first part of sub-s. (5) that the tenant shall 
have three months within which to pay 
such rent and that provided by the latter 
. part that he must pay or deposit his rent 
month by month. 

The correct construction of this sub-sec- 
tion, in my opinion, is that the “arrears” 
referred to are arrears due at the time 
when the Act comes into force and that the 
first part has nothing to do with rent 
which accrues due month by month after 
that date. 

The next question is as to the amount of 
rent to which the plaintiff was entitled for 
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the period between the Ist of May 1920 
and the 3lst of January 1921. This involves 
consideration -of various sections of the 
Calcutta Rent Act, an Act of faulty con- 
struction which renders it difficult of inter- 
pretation. ° 

The contention of ithe plaintiff, stated 
briefly, is that unless the standard rent has 
been fixed by the Controller the tenant is 
not entitled to take advantage of the pro- 
visions of the Act, for, in fact no rent- has 
been fixed by the Controller as standard 
rent of the premises in suit. 

For the defendant Company, on the other 
hand, it has been argued that, though not 
necessarily -in all cases but probably in 
the majority of cases and certainly in this 
case, there is a standard rent which, so to 
speak, attached to property from the 
moment that the Calcutta Rent Act came 
into force irrespective. of any application 
made to or order passed by the Rent 
Controller under the Act, and that, subject 
to what I shall have to say presently, that 
is the amount which the tenant must pay 
or deposit. oe 

“Standard rent” is defined ing. 2 (f) as 
the rent at which the premises were let on 
the first day of November 1918, or, where 
they were not let on that date, the rent at 
which they werelast let between the first 
day of November 1915 and the first day 
of November 1918, plus ten per cent. on 
such rent in either case, z 

The sub-section furnishes two more de- ` 
finitions of which the second may be ignor- 
ed. It has no application to the present 
case, 

The third definition involves reference to 
s. 15 and provides that in the cases specifi- 
ed ins, 15 the “standard rent” is the rent 
fixed by the Controller. Now, in order to 
ascertain what those cases are, for it isin 
those cases alone that rent fixed by the 
Controller is “standard rent” according to 
the definition, one must look ats. 15 (3). 
The first two sub-sections have nothing to 
do with this matter, sub-s. (3) is sub-divid- 
ed into five cases each involving different 
sets of circumstances, none of which has 
any application to the present case. Ifit | 
had been intended that standard rent 
should only-be such rent asthe Rent Con- 
troller has fixed, and that in the circum- 
stances contemplated by s. 2(f) (i) all that 
the Rent Controller would have te do would 
be,to ascertain the rent on the date materi§l 
thereunder and add ten per cent, it would 
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have been more correct to have ineluded 
such a case among the cases under s. 15 (8) 
and eliminated s. 2 (f) (i) altogether. But, 
inasmuch as the case with which we have 
to deal is not one of those mentioned in 
s. 15 (3) and conseqttently is not one in 
which the Rent Controller may fix the 
standard rent thereunder, it follows that 
underthe definition clause the action of 
the Rent Controller ir fixing the standard 
rent should be excluded. 

I donot, however, altogether exclude the 
operation of s. 15 (1) under which the Con- 
troller may certify. the standard rent, though 
he fixes it in appropriate cases under s. 15 
(3). It may be that in a case to which 
s. 2 (f) (i) applies it is open to a party to 
apply to the Controller for a certificate. 
This point does not arise in this case but I 
mention it lest the juxtaposition of these 
two sub-sections stould lead to the sug- 
gestion that in acase to which s. 2 (f) (2) 
` applies it is the duty of the party interest- 
ed in having it done to make an applica- 
tion to the Rent Controller under s. 15 (1), 
even ifs. 15 (3) has no application. 

Jn my opinion, the contention of learned 
Counsel for the appellant Company is the 
correct one and where the conditions con- 
templated by sub-s. 2 (f) (4) exist, the 
standard rent follows as a matter of course, 
subject, however, to this that it is always 
open to a landlord or a tenant to make 
an application to the Rent Controller 
under s. 15 (3) if he can bring the 
matter within its several provisions. 
the Rent Controller so fixing the rent 
then there is another standard rent for 
the premises as-defined by the Act. 
léads to the curious result that there 
may be a standard rent as defined by 
s. 2 (f) (G) anda standard rent as definéd 
by s.2 (f) (iti), both simultaneously appli- 
cable to the same premises, There is, how- 
ever, no practical difficulty because when 
you come to apply other provisions of the 
Act and, in particular, s. 4 (1) ors. 11 (5), 
the landlord would be entitled to the bene- 
fit of whichever standard rent might be 
the higher. In this view, the amount 
which the plaintiff was entitled to recover 
from the defendant Company was the 
amount for which the premises were let on 
the Ist of November 1918 plus ten per cènt. 
There is no question as to what that 
amount was and, in my opinion, the judg- 
ment and decree of the learned Judge 
should to this extent be modified, 
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The ledrned Judge has relied upon an 
earlier judgment of mine in Jetha Bhul- 
chand v. Grace (1). That is notan authori- 
ty for the proposition that if standard rent 
has not been fixed by the Controller, the 
tenant must pay the agreed rent to the land-` 
lord or deposit it with the Controller, In 
that case according to my recollection, 
which the report confirms, there was no. 
competition as between the standard rent 
and the agreed rent. The only question 
was whether the tenant had paid or deposit- 
ed his rentin time. I am not sure that 
the learned Judge referred to the case on 
the question of amount, but without expla- 
nation it might be so interpreted and 
deemed to conflict with the opinion now 
expressed. 

The last question is that of damages. 
Jagree with the opinion expressed by the 
“ol Chief Justice and have nothing to 
add, 

I concur in the order to be made. | 

RT Order accordingly. . 

(1) 70 Ind, Cas. 494; 26 ©. W. N, 678; A. I R. 1923 
Cal. 220. 


LAHORE HIGH COURT. 
MISCELLANEOUS SECOND CIVIL APPEAL 

No. 1748 or 1925. 

January 16, 1926. 
Present:—Mr. Justice Dalip Singh, 
LAKSHMI CHAND AND ANoTHER— . 

PLAINTIFFS-~APPELLANTS 
Versus 
MUKTA PARSHAD AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. X, r. 1— 
Examination of parties—Replication covering all facts 
in written statement— Witnesses, order in which to lead . 
—Court, duty of. í 

The Court is bound to examine the parties only 
when there is no clear express or implied denial of any 
statement of fact in the pleadings. But where a plaint- 
iff puts in a written replication which covers all state- 
ments of fact referred to in the written statement, 
there isno occasion for the Court to examine .the 
parties or their Pleaders. 

It is no duty of the Court to directa party as to 
the order in which he is to lead his witnesses. 

Miscellaneous second appeal from an 
order of the District Judge, Ambala, dated 
the 8th April 1925, reversing that of the 
Subordinate Judge, Second Class, Ambala, 
dated the 20th June 1924, 

Mr. Shamair Chand, for the Appellants, 
Pandit Bishan Nath, forthe Respondents, 


(93 I, 0.1926} 


JUDGMENT.—The learned District 
Judge remanded this.case on the grounds 
set out in para. 2 of his judgment. The 
first ground mentioned there is that the 
lower Court omitted to comply with the 
provisions of O. X, r. 1. Now, O. X, r. 1 only 
makes it obligatory on the Court to examine 
the parties where there is no clear express 
or implied denial of any statement of factin 
the pleadings. In this case the plaintiff had 
put in a written replication which, as far as 
I can see, covered all statements of fact re- 
ferred to in the written statement. There 
was, therefore, no occasion for the Court to 
examine the parties of their Pleader. 

The next ground taken is that the Court 
omitted to comply with para. 75 of the 
Rules and Orders of the High Court, 
Vol. I. This omission was not made 
the subject of any ground of appeal before 
the District Judge and I do not see that it 

- was necessary to remand the case for this 
purpose in the circumstances of this case. 

The third point taken was thatthe defend- 
ants had stated that they proposed toprove 
issue No. 2, the onus of which was on them, 
by the evidence of one witness the evidence. 
ofthe plaintiff and the evidence of one of the 
defendants. The defendants examined the 
plaintiff before putting one of themselves 
into the witness-box, and, on an objection 
taken by the plaintiff, the lower Court dis- 
allowed the statement of the defendant on 
the ground thatthe defendants should, if 
they wished to take astatement of the de- 
fendant, have taken it before the statement 
of the plaintiff was recorded. The learned 


District Judge seems to have been of opinion ` 


that, as the defendant had announced his 
intention of summoning himself as a‘ wit- 
ness, it was the duty of the Trial Court to 
have warned him to take the statement of 
the plaintiff last. I do not see that it was 
the duty of the Court to direct the party as 
to the order in which he was to lead his 
witnesses. The Court might well have done 
so but I cannot see that this isa ground for 
remand because the defendants were the 
persons primarily responsible for the order 
in which their evidence was to be record- 
ed. f 

The next ground taken is that the Court 
disallowed a certain statement of accovnis 
from being put in in order to contradict the 
plaintiff as a witness. The Court perhaps was 
strictly speaking within its rights in disallow- 
ing this dccument which should have been 
put in earlier in the course of the preceed- 
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ings. However as the statement of accounts 
had been sent by plaintiff himself to the 
defendants I think, in the circumstance- 
of the case, the Court might well have ex- 
ercised its discretion in favour of the defend- 
ants. Mr. Shamair Chand for the appel- 
lant has not pressed the matter before me. 
He has, however, pointed out that it is un- 
necessary to remand the whole case for re- 
decision and that it is sufficient to allow the 
document to be put in now and the’ plaintiff 
further examined, if necessary. 

I, therefore, accept the appeal and set aside 
the order remanding the case for re-decision 
and re-trial, but I direct that the learned 
District Judge may eithér allow the plaint- 


iff to be further examined before himself’ 


with reference to the statement of accounts 
which was disallowed in the Court below or 
may direct the lower Court to examine the 
plaintiff further with*references to the state- 
ment of accounts and submit a report to 
himself asto the result of the examination 
together with a decision, if necessary, on 
issue- No. 2. This grder will meet the 
ends of justice in this case. For the rest 


.the learned District Judge will dispose of 


the appeal according to law. 
R. L. ; Appeal accepted, 


nee 


ALLAHABAD HIGH COURT, 
Civin Rrviston No. 139 op 1925, 
January 5, 1926s 
Present :—Mr. Justice Daniels.. 
WAST INDIAN RAILWAY—Paritignar 
versus 
Firm BALDEO GUTAIN-- 
OPPOSIEE Party. 

Contract Act (IX of 1872), s. 281—Railway 


receipt granted in name of agent—Loss of goods 
—Owner of goods, whether can sue—Carriage of goods 


—Railway Company—Risk Note—Sealing wagon with , 


paper—-Loss of goods in transit—Wilful negligence. 
Where a Railway receipt for goods consigned is 


granted in the name of a servant or agent, the real. 


owner of the goods is entitled to sue directly the Rail- 
way Company for their value if the goods are lost. 

Sealing a wagon with paper only constitutes wilful 
negligence, and the Railway Cé@mpany can be successa 
fully sued for damages ifthe goods are lost in transit. 

Firm Balram Dass-Fakir Chand v. Great Indian 
Peninsula Railway Company, 88 Ind. Cas. 559; 23 A, 
L. J. 645; L. R. 6 A. 340 Oiv.; A. I. R. 1925 All, 562; 47 
A. 724, followed. 

Civil revision from an order df the Judge, 
Small Cause Court, Jhansi, dated the 24th 


of July 1926, 
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Mr. Ladli Prasad Zutshi, for the Appli- 
cant. 

Mr. S. C. Das, for Mr, K. N. Laghate, for 
the Opposite Party, 

gURPGMENT.—This is a revision ap- 
plication against a SmalbCause Court decree 
awarding compensation for two bags of 
sugar forming two complete packages out 
of a larger consignment which were lost 
in transit. The lower Gourt has held that 
there was wilful negligence on the part of 
the Railway. The grounds taken in revision 
are two :— 

(1) That the plaintiff-firm was not entitl- 
ed to sue because the Railway receipt was 
granted in the name of its agents. 

(2) That the Court below was wrong in 

-holding that sealing a wagon with paper 
only constitutes wilful negligence. 

Onthe first point even if the name of 
the principal was notedisclosed heis entitled 
under s. 231 of the Contract Act to sue on 
the contract. I know of no authority for the 
proposition that where a Railway receipt is 
granted in the name of a servant or agent 
the real owner of the goods cannot claim 
for their value if lost, On the second point 


the judgment of the Court below is sup-: 


ported by the ruling in Firm Balram Dass- 
Fakir Chand v. Great Indian Peninsula 
Railway Company (1) which Iam unable 
to distinguish from the facts of the pre- 
sent case. The revision accordingly fails 
and I dismiss*it with costs. 

8. S, : Appeal dismissed, 

(1) 88 Ind. Cas. 559; 23 A. L. J. 645; L. R.6 A. 340 
Civ.; A. I. R. 1925 All. 562; 47 A. 724. 

`. 


CALCUTTA HIGH COURT. 
“ORIGINAL CIVIL APPLICATION IN THE 
MATTER OF INDIAN PATENT AND DESIGNS 

| ACT. 
July 14, 1925. 

Present:—Mr. Justice Gregory. 
INDIAN VACUUM BRAKE Co.; Lrp.— 
PETITIONER 

r versus . 
E, S LUARD—Respox bent. 
Patents and Designs Act (II of 1911), s. 26—Utility 
and novelty, meaning of—Patent for making in one 


ece. , 
4 In Patent Law the term ‘utility’ is not used in the 
abstract but in a very special sense. It may be de- 
scribed as gn invention better than the preceding 

owledge of the trade as to a particular ‘article. 
fixe usefulness is not sufficient to support a patent. 
[p. 1009, col 2] ` 
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For purpoges of novelty in Patent Law it-is nob 
enough that the purpose is new or that there is novelty 
inthe application so thatthe article produced is in 
that sense new, but there must be some novelty in 
the mode of application. In adopting the old contriv- 
auce to the new purpose there must be difficulties to 
overcome requiring .what is called invention or there 
must be some ingenuity in the mode of making 
adoption. To be new the novelty must show inven- 
tion.* [p. 1009, col. 2; p. 1010, col. 1.] 

Patents for making in one piece, articles previously 
made in two or more pieces. have generally been held 
invalid. [p. 1010, col. 1.] - 

Mr.. C. 


Mr. P. N. Chatterjee (with him 
Bagram), for the Petitioner, 

Mr. S.N. Banerjee (with him Mr. A. K. 
Roy), for the Respondent. . 
. JUDGMENT. —Thisisa petition under 
s. 26 of the Patents and Designs Act (II of 
1911) for the revocation of a patent granted 
to the respondent on the 2lst March 1922, 
by the Controller of Patents and Designs, 
Calcutta. At the request of the:parties this 
ease has been tried with the aid of an 
Assessor, Mr. A. H. Thackwell, Works Mana- 
ger, East Indian Railways, Carriage and 
Wagon Workshops, Lilooah, and I desire to 
acknowledge his assistance to me. The 
petitioner is the Vacuum Brake .Co, Ltd., 
who carry on business in the manufacture 
and sale of Vacuum Brake fittings for Rail- 
way locomotives and rolling stock. .The 
respondent isan Engineer and is a Direc- 
tor of the Consolidated Brake and Engineer- 
ing Co. Ltd. manufacturers of Vacuum 
Brakes. The petitioner for many years, in 
the business of the Company, imported 
from the factory in England.and sold in 
British India, Vacuum Brake Cylinders de- 
scribed, as having the valve chamber 
mounted in;the inner side of the piston 
according to 2 designs No. 14153, dated 2nd 
November 1909 and No. 14678, dated 23rd 
April 1910. These designs were published 
and have heen publicly known.in British 
India since 1910. The petitioner also claims 
to be the assignee of a patent. known as 
“Hardy's Patent’ being British Letters 
Patent No, 5864 of 1905. This also was 
publicly known, and published in India, 
and Vacuum Brake Cylinders according to 
that patent have been publicly used in 
India. y 

On the 21st February 1922, the respond- 
ent applied for and obtained in England a 
patent relating to the pistons of Vacuum 
Brake Oylinders identical with the one in 
the present suit. That patent was No. 5099 
of 1922. On appeal, however, by the pre- 
sent petitioner, the patent No. 5099. wag 


\ 
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cancelled on the 3!st July 1924 by the 
Solicitor General who held the view that 
“it disclosed no invention. In the mean- 
‘while, on the 21st March 1922, the respond- 
“ent bad applied in Calcutta to the Con- 
. troller of Patents fora patent of the same 
device. The application was opposed by 
the petitioner, but it was accepted on the 
llth June 1922, and Patent No. 8013, dated 
21st March 1922, the subject-matter of the 
present suit, was granted. On the 10th 
December 1923, the respondent applied to 
the Patent Office in Calcutta for an amend- 
. ment of his Specification No. 8018 of 21st 
March 1922, The amendments asked for 
were allowed subject to the insertion toa 
_ disclaimer in the Specification relating to 
British Specification No. 5864 of 1905, and 
in consequence of this, the present proceed- 


‘ings were instituted for a revocation of the 


< patent. 

The Specification relating to Hardy’s 
patent is marked as Ex. A in this case, and 
the drawings show some examples of forms 
of construction of the invention. Specimens 
of the petitioner's design No, 14153 of 1909 
and No. 14678 of 1910 are marked Cand D 
respectively. The only difference between 
these two lies in the method of attachment 

“to the vertical wall of the piston, The 
respondent's Specification No, 8018 accom- 
panied with the drawings is marked F-I. 
I think there can be no doubt that both in 
the working principle, and general charac- 
ter of construction, the petitioner's designs 
and the respondent's patent are found- 
ed on Hardy's patent. It is material in 
the present case’ to observe that the ball 
valve in this patent of 1905 is attached to 
the inner wall of the piston, and figure 2 
shows aremoveable seating at the bottom of 
the valve. If the nuts are removed from the 
bolts, the ball seat below and the ball come 
away. The ball can be let in either from 
above or below, and in the type shown in 
figure 4, fromthe side. In the respondent’s 
patent the ball valve, as it is in Hardy’s 
patent, is attached to the piston wall inside 
the cylinder. The valve consists of the 
body with the screw plug underneath, and 
the ball inside the body rests on the plug 
which is put in position from below, and 
which is removeable by unscrewing it; so 
both in Hardys patent and in the peti- 
tioner's design the ball rests on a remove- 
able seating, Exhibit E a model which has 
been used in this case to show the general 
character of the construction and principle 
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of the respondent's ball valve.. It is not an 
exact model, but it shows the principle. 


- Later, during the case, 4 specimen of the 


respondent's. ball valve, in section, was 
secured by Mr. Thackwell, the ‘Assessor, 
and at the request of the respondent's 
Counsel it was marked as Ex. I. The peti- 
tioner's designs U and D as already stated 
are identical. Type C is attached to the 
inner wall of the piston by 2 studs and 
nuts, and type D is attached to the inner 
wall of the piston by the valve being screw- 
edin. The ball valve consists of ‘the valve 
body, the ball seating which is screwed in, 
the ball which is contained in a smaller 
cage, and a screw plug which closes the 
top ofthe body. It has been proved, and 
it is not disputed, that the petitioner's ball 
valve type lis, D has been in use on Indian 
Railways many years, and long’ prior to 
the grant of Patent Np. 8018 to the respond- 
ent, and the present application for a re- 
vocation of that patent is made on the 
ground that itis of no utility and that it is 
nota new invention, within the meaning 
of the patent law. -The patent is also 
attacked on the ground that it was antici- 
pated by Hardy’s patent. It is important, 
therefore, to see the interpretation placed 
by the Courts on. the terms “ utility,” 
“novelty, and “invention.” The cases 
show that in patent law the term “utility” 
is used, notin the abstract, but in a very’ 
special sense. Mere usefulness is not suffi- 
cient to support a patent. In the case of 
Young and Neilson v. Rosenthal & Co. (4) 
Grove, J.,in charging the Jury described 
“utility” as meaning an invention better 
than the preceeding knowledge of the 
trade as toa particular article. As tg. the 
meaning of “novelty” and “invention,” Lord 
Westbury, in the case of Harwood v. Great 
Northern Railway Co, (2), said “you cannot 
have a patent fora well-known mechanical 
contrivance merely when it is applied in 
a manner or to a purpose, which is not 
quite the same, but is analogous to the man- 
ner or the purpose in or to which- it has been 
hitherto notoriously used.” In citing this 
rule in Riekmann v. Thierry (3) Lord Davey 
said “It is not enough that the purpose is 
new or that there is novelt# in the applica- 
tion, so that the article produced is in that 


(1) (1884) 1 Pat. C. 1. 
nË (1865) 11 H. L. O. 654 at p. 682; 35 L Ae: p, 
12 L. 7. 171; i4 W. R, l; 11 E, R meS, I 5 RR 


Bi (1896) 14 Pat, O, 105 at p. 121, 


1610 
sense new, but there must be some novelty 
in the mode of application. By that I under- 
stand, that in adopting the old contriv- 
ance to the new purpose, there must be 
difficulties to be overcome, requring what 
is called invention, or there must be some 
ingenuity in the mode of making the 
adoption” and Cotton, L. J., in Blakey v. 
Latham (4) laid down that to benew in the 
patent sense, the novelty must show inven- 
tion ; see also Fletcher Moulton on Patents, 

page 21. l 

Three witnesses have been called on behalf 
of the parties. Mr. Cook, a District Carriage 
and Wagon Superintendent on the Bengal 
Nagpur Railway, and Mr. Remfry an 
Engineer and Patent Agent on behalf of 
the petitioner, and Mr. Bwye an Engineer 
in the employment of the Consolidated 
Brake and Engineering Co., Ld. on behalf 
of the respondent. r. Luard is a Director 
of this Company and was the Managing 
Director when Mr. Bwye came out to India 
in 1923. The evidence of Mr. Cook and 

Mr. Remfry, generally, speaking is to the 

“ effect that they cannot find anything new in 
the respondent’s ball valve or any improve- 
ment on that of the petitioner’s. It is com- 
mon ground that the. principle is the same, 
and the valves function exactly alike, Mr. 
Bwye says that the essential difference be- 
tween the two is the simplicity of the re- 
spondent’s bal) valve which has fewer parts; 
the ball seat being combined with the plug. 
Ido not think that this in itself is enough 
to support a patent. Many.cases are collect- 
ed in Fletcher Moulton on Patents, page 39 
where it is stated that patents for making 
in one piece, articles, previously made in 
two “or more pieces, have generally been 
held invalid, I have been unable to see 
what advantage results from thisand I can- 
not regard it as an invention, Mr. Luard, 
in an affidavit that has been referred to, 
says,in para. 4 that his patent differs from 
the petitioner's desigfis in two features 
which are. claimed by him to be of great 
value. One of these featuresis that the valve 
seat can be removed without first removing 
that ball, and that upon removing the valve 
seat for the purpose of inspection, cleaning 
erremoval, the ball is simultaneously remov- 
ed. The first part of this statement sug- 
gests that the ball can be left in the valve 
` chamber after ‘the valve seat has been 
removed. “As a matter of fact it cannot, 


(4) 1888) 6 Pat, O. 184 at p. 187, 
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As socn asthe ball seat is removed, the 
ball falls out, and the latter portion of 
Mr. Luard’s statement shows that this is so. 
In my opinion there is no. substance in 
thé’ point made, For the purpose of in- 
specting or cleaning the valve seat, in 
Mr. Luard’s design, the screw plug 
removed and the ball 
falls out; and in the petitioner's con- 
struction the screw plug at the top is 
removed and the small cage containing the 
Even for the purposes 
of grinding the valve-seat, which is done 
according to Mr. Cook about once in five 
years, and according to Mr. Bwye about 
once“ every year, itis not necessary for the 
valve seatin the petitioner’s construction 
to be'taken out. The overhauling of the 
ball valve is so occasional, that if Mr. 
Luard’s design showed any greater con- 
venience, which I have been unable to find, 
it would not be one of value. The other 
feature claimed to be valuable is that the 
ball is properly located within the valve 
chamber without the provision of a cage 
which Mr. Luard says may possibly be 
omitted when re-placing the parts, As 
there is no greater likelihood of the cage- 
not being re-placed than there is of the ball 
not being re-placed in the chamberin Mr. 
Luard's construction, there is no substance 
in the advantage he claims inferentially 
for his own design. - Mr. Luard is mistaken 
if he suggests that the cage is necessary 
to keep the ball in position. The evidence 
of Mr. Cook and Mr. Remfry shows that 
the absence of the cage would make no 
difference to the working ofthe valve, for ` 
the ball must come into position as soon 
asthe screw plug at the top is screwed 
down properly. The cage is merely a 
convenient receptacle for the hall, which 
is taken out simply by lifting out the cage. 
In this connection, Mr. Luard has made a 
staterhent in his amended specification to 
which exception has, and I think justly, 
been taken. Referring to the petitioner's 
construction Mr. Luard says “in removing 
the screw plug the ball must be removed 
with some difficulty.” If Mr. Luard had 
seen a specimen of the petitioner's ball 
valve, it should have been patent to him 
that the ball comes away in the cage, and 
that his statement was misleading. With 
reference then to the special features in 
patent No. 8018 mentioned by Mr. Luard, I 
am unable, for the reasons I have given, to 
take his view of their valve, From the 
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point of view of convenience, it bas been 
said on behalf of the petitioner that it is 
much easier to getat the screw plug when 
placed at the top ofthe ball valve, as in the 
_ petitioner's designs, than when it is placed 
underneath, and is practically unseen, as 
in patent No 8018. Both Mr. Cook and “Mr. 
Remfry say this, but Mr. Bwye thinks it is 
equally easy in either case. Such judg- 
ment as Lam ableto form on this particu- 
lar point, does not lead me to agree with 
Mr. Bwye. Thereis one more point in Mr. 
Bwye's kan Ishall refer to before stating 
my conclusions in this case. Mr. Bwye says 
that welding the ball valve after it has 
been fixed to the piston wall, eliminates 
a possible source of leakage of air at the 
place of attachment. I do not think it can 
be contended that there is any invention in 
this. Mr. Bwye concedes there is no 
novelty in welding, and there can be no 
question that welding could be applied 
equally well in the case of the petitioner's 
ball valves if it were considered an advant- 
age. The possible consequences, however, 
of fixing the ball valve in the manner 
described by Mr. Bwye, preparatory to thé 
welding have been criticised as serious. 
Mr, Bwye says that the ball valve is 
attached to the vertical wall of the piston 
by drilling a hole in the piston wall to 
receive the turned portion of the valve, 
and, as the whole is drilled smaller than 
the turned portion of the valve, it is 
necessary to drive the valve into position 
by the use of hammer, after which the 
welding is done. When at. the Assessor's 
instance he was asked what would happen 
if a considerable degree of force were used, 
he said this would not be permitted; but 
that if a considerable degree of force was 
used, there would be every likelihood 
of injuring the piston wall. “Mr. Bwye’s 
evidence further shows that if for any 
cause it becomes necessary to remove the 
valve body the welding, would have to he 
chipped away by hammer and chisel and 
the ball valve driven out, and the effect 
of his evidence is that there would be 
some slight damage to the inside of the 
piston wall, but he says that it would not 


be material if reasonable care were used, 


Mr. Remfry says that injury to the piston 
wall would mean injury to the piston 
itself. Mr. Cook was not cross-examined 


on this question. The evidence altogether - 


leaves the impression on my mind that the 
welding process, taken as a whole, is not 
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unattended with danger to the piston. I 
do not find in Mr. Luard’s specification or 
affidavit, a claim to any speciality in the 
process, and it does not impress me asa 
valuable feature of the patent. As stated 
before the evidenée shows, and it is not 
disputed, that type D of 1910 of the. petition- 
er's designs has been in use on Indian 
Railways for many years prior to the grant of 
patent No. 8018. Mr. Cook has many years’ 
practical experience of Vacuum Brakes and 
is well-acquainted with the construction and 
working of the petitioner’s hall valve type 
D and he isa witness unconnected in any 
way with the parties. He was unable to 
find anything new, or, from the point of 
iew of practical utility, anything more 
useful in Mr. Luard’s patent. After giving 
my best consideration to the several matters 
on which evidence has been given and the 
question raised in thi$ case with reference 
to both Mr, Luard’s patent-and the petition- 
er’s design, I have come to the conclusion 
that in no respect is the patent No. 8018 an 
improvement on, or more useful or better 
than, the petitioner's design. In my judg- 
ment it is not, as claimed, an improved 
Vacuum Brake Piston and so far as I can 
see there is nothing new, in the sense of 
novelty, in the patent, and it discloses no 
invention. Furthermore, in.my view, in 
material features, the patent was anticipat- 
ed by Hardy's patent. Applying the 
principles laid down in the cases cited, I 
am of opinion that the patent No. 8018 
of the 21st March 1922 granted to Mr. 
Luard the respondent with the amended 
specification relating thereto, ought to be 
revoked, and I give judgment accordingly 
in favour of the petitioner. The respond- 
ent must pay the petitioner’s costs in 
these proceedings. The Taxing Officer 
will on taxation fix what allowance can 
reasonably be made to the expert witnesses 
in the suit, viz., Messrs. Cook, Remfry and 
Bwye for qualifying themselves for the 
purposes of giving evidence and also for 
their attendance in Court; the amount to be 
fixed by the Taxing Officer‘in his discretion. 
Under s. 35 of the Patents and Designs Act 
I fix the remuneration of ¢he Assessor at 
Rs. 100 per diem. ` This item will not be 
chargeable to the parties. 
R L Patent revoked., 
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LAHORE HIGH COURT.” 
Szconp C1vIL Appar No. 1460 or 1925, 
December 21, 1925. 
Present :—Mr. Justice Addison. 
SINGH RAM-—PLAINTITF— APPELLANT 
B Versus 
KALA AND OTHERS—DEFENDANTS— 


RESPONDENTS. 

Custom—Kurhi kamini cess, nature of—Liability of 
non-proprietary owners of houses—Burden of proof— 
Suit for declaration that cess not payable—Jurisdiction 
of Civil Courts—Wajib-ul-arz entries, value of. 

Kurhi kamini iga cess of the nature of a house or 
ground rent and not in the nature ofa hearth cess. 

~ [p. 1012, col. 2.] 

Dewak Ram v. Kour Pirthi Singh, 74 P. R. 1879, 
Natha v. Jai Ram, 21 P. R. 1888, Fazul v. Samandar 
Khan, 49 P. R, 1891 and Raj Sarup v. Hardawari,95 
P. R. 1907; 120 P. L. R. 1908; 141 P. W. R. 1907, referred 

` tò. 

The burden of proving that kurhi kamini dues are 

- leviable from such non-proprietary residents of the 
village as are owners of the houses and the sites lies 
on the person seeking to recover them. [p. 1013, col. 1.) 

’ A suit for a declaration by a person that he is not 
liable to, pay kurhi kamini duesis cognizable by a 
Civil Court. [ibid.] 

. Sheikh Muhammad v. Habib Khan, 67 P. R. 1905; 
113 P. L. R. 1905; 94 P.. W. R. 1905, followed. 

Entries in wajib-ul-arz as to the liability for village 
dues do not bind any one except the proprietors who 
are parties to them. [p. 1013, col. 2.] 

_ Arur Singh v. Dal Singh, 40 P. R. 1879 and Azmut 
Ali Khan v. Harnam, 61 P. R. 1875, referred to. 
‘. Second appeal from a decree of the Senior 


‘Sub-Judge, Rohtak, dated the 15th July. 


“1924, reversing that of the Fourth Class, Sub- 
‘Judge; Rohtak, dated the llth June 1924. 
- “Mr. Shamair Chand, for the Appellant, 
« Mr. G. S. Salariya, for the Respondent. 
. JUBDGMENT.—The defendants who 
- are jat lambardars of village Bidhlan in 
the Rohtak Tahsil sued four mahajans of 
` thesame village in the Revenue Courts for 
recovery of kurhi kamini cesses and 
obtained decrees. Hach of these mahajans 
then filed a suit for declaration that he was 
“not liable to pay: kurhi kamini as he had 
actually purchased his houses and the sites 
thereunder and was not merely a culti- 
vator or kamin to whom the sites have been 
given for residence. It was found by the 
Trial Court that such suits were cogniz- 
able by the Civil: Courts and- that the 
plaintifs were the purchasers of their 
houses and were not holding the sites as 
-kamins or cultivators. It then went on to 
find that the burden of proof was upon the 
proprietors of the village to establish that 
those who purchased houses were liable to 
pay this cess which was in the nature of a 
ground rent and which would thus be 
ordinarily recoverable from those who were 
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given permission to occupy sites as kamins 
or cultivators. The lower Appellate Court 
also held that the suits were cognisable by 
the Civil Courts and that the plaintiffs were 
out-and-out purchasers of their houses and 
sites, but it heldthat as there was a custom 
of payment of kurhi kamini cesses in the 
village, it was incumbent upon the plaintiffs 
to establish that they were not liable. It 
accordingly remanded the suit for a re-trial 
on this issue after it changed the burden of 
issue. The Trial Court then held again 
that this cess was in the nature of a ground 
rent and that the defendants had failed to 
prove that they had ever realised it from 
the plaintiffs. It, therefore, again decreed 
the suits. The lower Appellate Court then 
accepted the appeals and dismissed the 
suits holding that the cess in question was 
in the nature of a hearth cess and not of 
ground rent and that it applied to all 
persons who were not proprietors of the 
village estate, that is, village agricultural 
land. It brushed aside the fact that the 
defendants had failed to prove its collection 
from the plaintiffs by noting that the 
defendants said that the accounts were 
kept by the village’ mahajans who did not 
produce them, Certificates were obtained 
from thelower Appellate Court in order to 
allow second appeals to be preferred to this 
Court and they are now before me. 

In para. 248 (f) of Rattigan’s Digest of 
Customary Law kurhi kamini is defined as 
a house or ground rent levied from non- 
proprietor residents. lt was held in Dewak 
Ram v. Kour Pirthi Singh (1) that kurhi 
kamini dues were of the same nature as 
house or ground rent. In that case there 
wasa finding that such rent had been paid 
in the past by ihe persons who were sued. 
Again in Natha v. Jai Ram (2) it washeld 
that this cess must be regarded as ground 
rent. The question had to be decided in 
order to hold as to which Court should 
hear the appeal. In Fallon’s Dictionary 
kurhi is defined as a household- or family 
or house tax while ‘kamin’ is described as 
a menial servant. The meaning of the 
phrase, therefore, is a house tax or rent on 
menial servants according to the Dictionary. 
It was held in Fazul v. Samundar Khan 
(3) that the cess called kamiana was. a due 
customarily leviable from the kamins of the 
village and a suit for its recovery was 

(1) 74 P. R. 1879, 

(2) 21 P, R. 1888, 

(8) 49 P. R. 189], 


4 


` [92 I. O. 1926] 


cognizable by the Revenue Court. In Raj 
Sarup v Hardawari (4) kurhi kamini was 
held to be in the nature of a hearth cess 
and to be the equivalent of the door cess or 
haqqbuha of the Western Districts. . It was 
further held: that a suit for its recovery lay 
in the Revenue Courts as was done in the 
cesses now before me, This ruling, how- 
ever, makes noallusion to the earlier rulings 
discussed by me where it was laid down 
that this cess was in the nature of a house 
or ground rent. The Dictionary also was 
not consulted. In any case this-ruling 
is an authority for the view that the suits 
for the recovery of this cess were properly 
brought in the Revenue Courts, 

In Sheikh Muhammad v, Habib Khan (5), 
however, it was held that a suit for a declara- 
tion that kamiana dues were not recoverable 
fromsuch residents of a village as were 
owners of their houses did not come under 
cl. (j) of s. 77 of the Tenancy Act and was 
cognizable by the Civil Courts. This ruling 
has never been dissented from and must be 
followed, Though, therefore, the lambardars 
can sue in the Revenue Courts for the 
recovery of this cess the person proceeded 
against can bring a suit for declaration in 
the Oivil Courts whatever the value of such 
declaration may be to him. 

Following the earlier rulings, therefore, 
and the Dictionary meaning of the words I 
hold that kurhi kamini is a cess of the 
nature of a house or ground rent. This 
view was also accepted by Mr. Joseph, 
the Settlement Officer of that District, in 
1910. He held .that a proprietor who 
became an owner ofa house by virtue of 
purchase was exempt from its payment. A 
different view was, however, taken by the 
Financial Commissioner who, following 
certain revenue decisions, held that it was 
a hearth tax. There seems tome to be no 
foundation ondwhich this view can be based. 
In these circumstances I hold that the 
burden of proving that the plaintiffs are 
liable to pay this cess lay upon the defend- 
ants, seeing that it is admitted that the 
plaintiffs are out-and-out purchasers of 
their houses and sites insidethe village. The 
words “kurhi kamini” cannot be taken to 
mean a tax designed to show the over- 
lordship of the proprietors of the agricul- 
tural land as against all other residents in 


Rc 95 P. R. 1907; 1208P. D, R.1908; 141 P. W.R. 
(5) 67 P, R, 1905; 113 P, L, R. 1903; 91 P. W.R, 
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thevillage but only a kind of ground rent 
recoverable from kamins and cultivators to 
whom sites have been given for as long as 
they remain in the village, 

It is true that the names of the plaintiffs’ 
ancestors who purchased the sites and houses 
before i880 are recorded in the list of kurhi 
kamini payers in the wajib-ul-araiz of 1880. 
and 1909. It was held, however, in Arur 
Singh v. Dal Singh: (6) that such entries do 
not bind any one except the proprietors 
who are parties to them. Similarly an 
entry in the wajib-ul-arz was held not to be 
sufficient to base a claim for grazing dues 
in Azmut Ali Khan v. Harnam (7), It is 
also admitted that there is no proof in the 
present case that the plaintiffs ever paid the 
dues in question. That is very good 
evidence against the custom that they are. 
liable to pay it. It was not sufficient for 
the defendants mewely to say that the 
accounts were kept by the mahajans who 
did not produce them. Even if the 
accounts were written up by the mahajans 
which also has not been established, the 
book in which the entries were made would 
be kept by the lambardars. Besides, the 
usual person to keep such accounts would 
be the patwari. The burden, therefore, 
being upon the defendants to prove that 
the plaintiffs were liable to pay this cess, it 
is clear that they have failed to prove it and 
it was scarcely disputed that this would be 
so if the burden of proof “was upon the 
defendants. I hold that no custom has 
been established to the effect that the 
plaintiffs are liable to pay fhe cess in 
question and accepting the appeals I decree 
the plaintiffs’ suits with costs in this Court, 

R. L. Appeal accepted, 


(6) 40 P. R. 1879. 
(7) 61 P. R. 1875. 


ALLAHABAD HIGH COURT. 
BPgrivy Coonoit APPEAL No. 35 or 1925. 
January 7, 1926. 

f Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Mr. Jlistice Lindsay. 
RAGHUBIR SINGH AND OTAERS 
— APPLICANTS 
versus 
NATHU MAL—Opposits Parry. 

Civil Procedure Code (Act V of 1908), 3. W9, 
O. XLVII, r. 1—Substantial question of . law—Certifi- 
cate for appeal to Privy Council—Review—“Any other 
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sufictent reason", meaning of--Fraud and undue in- 
fluence. 

‘Order XLVII, r. lof the C. P.O. must be read as 
in itself definitive of the limits within which review 
of a decree or order is permitted and the words “any 
other sufficient reason” megn grounds at least 
analogous to those specified inthe rule. Fraud and 
undue influence do not constitute grounds analogous 
„to those specified in O. XLVI, r. 1. 

Chhajju Ram v. Neki, 72 Ind. Cas. 566; 49 I. A. 144; 
30 M. L. T. 295; 26 C. W. N. 697; 42 P. LRP. C) 
1922; 3 P. L. T. 435; A. L R. 192? P. C. 112; 16 L. W. 
37; 17 P. W. R. 1922; 3 L. 127; -43 M. L.J. 332; 24 Bom. 
L. R. 1238; 4 U.P. L.R. (P. 0.) 99; 36 C. L. J. 459 
(P. C.), followed. f 

Where there is a decision of the Privy Council itself 
which seems to settle the law on a point, the case can- 


not be certified aga fit one for appeal to the Privy . 


Council as involving a substantial question of-law. 


Application for leave to appeal to His 
Majesty in Council. 

Mr, S. C. Goyle, for the Applicants. 

Mr. Mushtaq Ahmag, for the Opposite 
Party. 

JUDGMENT .—This is an application 
for leave to appeal to His Majesty in Coun- 
“cil against an order of a Bench of this 
Court passed in its revisional jurisdiction. 
It appears that in the Court of first instance 
a suit was brought against one Manohar 
Singh. The 17th of November 1923 was 
fixed for the settlement of issues. Before 
that date Manohar Singh came into Court 
and filed a written statement in which he 
stated that he was willing to confess judg- 
ment and prayed that he might be relieved 
from the costs. The plaintiff consented to 
this arrangement and on the, 13th of No- 
vember 1923 a judgment was given as on 
a compromisé. 5 

On January 26, 1824, the defendant 
Manohar Singh filed an application for re- 
view before the Subordinate Judge. The 
Subordinate Judge went into the matter 
and after having recorded certain evidence 
he gave effect to the application and 
re-called his first decree. Against this 
order of the Subordinate Judge, an appeal 
was brought to this Court which was filed 
as a first appeal from order. 

It is true that under the provisions of 
O. XLIII, r. (1) cl. (w) an appeal lies against 
an order under r. 4, O. XLVII granting an 
application for réview. A reference to r. 7 
of O. XLVII, however, shows that an appeal 
does not lie in all cases in which the 
application for review has been granted. 
Anappealis only entertainable when the 
greunds specified in O. XLVII, r. 7 (1) had 
been established. 

The learned Judges of this Court were 
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of opinion that the appellant had not shown 
that he was entitled to appeal against the 
order of the Court of first instance, inas- 
much as he was not able to show that the 
grounds specified in O. XLVII,r. 7 were 
present in the case. The learned Judges, 
however, proceeded to treat the petition of 
appeal as a petition for revision, and came 
to the conclusion that the Subordinate 
Judge had entertained the application for 
review without jurisdiction. They set aside 
his order by their judgment dated the 7th 
of July 1425. It is against this order of the 
Court passed in revisional jurisdiction that 
the present application for leave to appeal 
has been filed. 

Itis clear that the applicant for leave to 
appeal to His Majesty in Council has not got 
an absolute right of appeal under the pro- 
visions of the Code. The case is one which 
falls within s. 109 (c) of the O. P. C., and 
it, therefore, lies upon the applicant to es- 
tablish that the case isa fit one for appeal 
to His Majesty in Council. It may be men- 
tioned moreover that the valuation of the 
suit and the valuation taken in this Court 
was Rs. 8,000 only. ‘ 

We are asked to certify that this is a 
case which is fit for appeal, on the ground 
that it raises a substantial question of law 
of general importance. In our opinion it 
does not do anything of the sort. The 
Judges of this Court had before them the 
question as to whether the Subordinate 
Judge had authority and jurisdiction to 
entértain the application for review on the 
grounds of fraud and undue influence. On 
their interpretation of the law as laid down 
in O. XLVII, r. 1 they were of opinion 
that these were no grounds on which it 
was competent to the Subordinate Judge 
to entertain.the application for review, 
They have followed a decision of this Court 
and also adecision of their Lordships of 
the Privy Council in Chhajju Ram v. Neki 
(1). In that case it was held that O. XLVII, 
r.l of the C. P. ©. must be read as in 
itself definitive of the limits withiu which 
review of a decree or order is now permitted 
and the words “any other sufficient reason” 
mean grounds at least analogous to those 
specified in the rule. The Judges of this 
Court were of opinion that fraud or undue 


(1) 72 Ind. Cas. 566; 49 I. A. 144; 30 M. L. T. 295; 
26 C. W. N. 697; 41 P. L. R. (P. C.) 1922; 3 PLT. 
435; A. L R. 1922 P. C. 112; 16 L. W.37; 17 P. W. R. 
1922; 3 L. 127; 43 M. L. J. 332; 24 Bom. L. R. 1238; 4 
U, P. L. R. (P. C) 99; 36 0. L. J. 459 (P. 0), 
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influence did not constitute ‘grounds an- 
alogous to those specified in O. XLVII, r. 1. 
Being of opinion, therefore, that the Sub- 
ordinate Judge acted without jurisdiction 
they set aside his order. 

It seems to us no question of law is in- 
volved at all for the law has already been 
settled in the sense adopted by the learn- 
ed Judges of this Court. We have just 
mentioned the decision of their Lordships 
of the Privy Council which seems to us to 
‘settle the law on the point. No case has, 


therefore, been made out for appeal to His - 


Majesty in Council and we, therefore, dismiss 
this application with costs including fees 
on the higher scale. : 

N. H. Application dismissed. 





LAHORE HIGH COURT. 
First Civic AppeaL No. 1504 or 1924. 
January 7, 1926. 
Present:—Mr. Justice Campbell and 
Mr. Justice Zafar Ali. 

Turu BUDHU MAL PARMA NAND— 
PLAINTIFFS—-APPELLANTS 


. VETSUS 
GOKAL CHAND AND oruess—DEFENDANTS 
-— RESPONDENTS. 

Negotiable Instruments Act (XXVI of 1881), s. 76 
(d)—Hundi—Presentation--Hundi in lieu of previous 
debts inadmissible—Original cause of action as basis 
of claim. 

When one and the same person is the drawer and 
the drawee of a hundi no presentation of hundi on 
due date is legally necessary. [p. 1015, col. 2.] 

Pachkauri Lal v. Mul Chand, 68 Ind. Cas. 503; 44 
A. 554; 20 A. L.J. 437; A. I. R. 1922 All. 279, fol- 
lowed. 

Where a hundi is executed in lieu of previous debts 
and the hundiis inadmissible in evidence for want of 
proper stamp the plaintif can fall back upon the 
original cause of action. [p. 1016, col.1.] 

Firm Rahmat Ali-Muhammad Faizi v. Firm Dewa 
Singh-Man Singh, 75 Ind. Cas. 827; 4 L. 151; A.L R. 
1923 Lah. 396; 5 L. L. J. 361, referred to. 

First appeal, under s 39 of Act VI of 
1918, from an order of the Sub-Judge, First 
Class, Ambala, dated the 30th May 1924. 

Pandit Sheo Narain, R B., and Messrs. 
Shamair Chand and Sagar Chand, for the 


Appellant. : 


JUDGMENT.—The parties to this sui 
are the Firm Budhu Mal Parma Nand plaint- 
` iffs and (1) Gokal Chand, (2) Hari Chand, 
14) Puran Chand and (4,5 and 6) the three 
minor sons of Gokal Chand, defendants. 
The suit was based on three hundis all 
dated the 4th June 1922, (1) for Rs. 2,500 
dye after 245 days, (2) for Rs. 2,500 due 
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after 355 days and (3) for Rs. 250 payable 
after 300 days. 
the 29th May 1923. 

The lower Court dismissed the suit on 
the grounds that there was nu proper pre- 
sentation of the first two hundis on the 
dates of maturity, that the third kundi was 
not properly stamped and so was inadmis- 
sible in evidence. and that the plaintiffs 
could not fall back upon the original con- 
sideration for it, because the plaintiffs in- 
tended the hundi to be an absolute pay- 
ment of the previous debt. 

In appeal itis argued in respect of the 
firat two hundis that the presentation was 
not necessary because the drawers were 
themselves the drawees, These hundis 
were signed by Hari Chand for himself 
and Gokal Chand and by Puran Chand 


and they were drawn upon Janki Das-’ 


Baishambar Das. e defendants Gokal 
Chand and Hari Chand pleaded that they 
themselves were the sole owners of the 
Firm Janki Das-Bishambar Das. Puran 
Chand’s plea was that he signed the hundis 
merely as a witness, a point which, as 
judgment will show, is yet to be decided. 
We agree with the findings ofthe lower 
Court that the hundis were not presented 
but it was held in Pachkauri Lal v. Mul 
Chand (1) that when the drawerand the 
drawee of a hundi are the same person no 


presentation on due date js necessary as: 


from the nature of the case the drawer 
cannot suffer damage from the want of 
such presentation and thus} s. 76, cl. (d) 
of the Negotiable InstrumentseAct applies. 

The learned Sub-Judge has observed in 
his judgment that the plaintiffs did not 
rely ons. 76 (d) and did not show that the 
defendants could not suffer any damage 
owing to non-presentation ; but it seems 
to us that the inability ofthe drawer to 
suffer damage is obvious and that it was 
not necessary for the plaintiffs to make a 
specific reference in their pleas to s. 76 (d). 
We hold on the first issue that no presenta- 
tion of the hundis was necessary. 

As regards the third hundi for Rs. 250 
we again disagree with the learned Senior 
Subordinate Judge who” correctly stated 
that it is a question of fact to be decided 
in each particular case whether the parties 
intended-the subsequent hundi to be an 
absolute ora conditional payment of the 
original debt, and that the presumptjon 

(1) 66 Ind.§Cas. 503; 44 A, 554; 20 A. L. J, 437; A. I, 
R. 1922 All. 279, 


The suit was instituted on 


e 


“1016 
was that the effect of giving or taking of 
a bill or note was that the debt was condi- 
tionally paid. The learned Subordinate 
Judge considered that this presumption 
was rebutted in the pregentcase by the 
fact that previous promissory notes for the 
original debt were returned to the defend- 
ants, According to the plaintiffs’ state- 
ment in the lower Court which was ad- 
mitted by the defendants matters commenc- 
ed by two loans by. the plaintiffs to the 


’ defendants as proprietors of the Firm Janki 


Das-Bishambar Das the first of Rs. 4,000 
and the second of Rs. 6,000. Promissory 
notes were taken and the defendants made 
certain payments both of interest and of 
principal. On the 4th June 1922 Rs. 5,250 
remained due from the defendants and 
they received back the promissory notes 
and executed the Aungis in suit according 
to which they were to pay up the amount 
within the period fixed in thehundis. In 
our opinion the principles of law applicable 
are laid down in Firm Rahmat Ali-Muham- 
mad Faizi v. Firm Dewa Singh-Man Singh 
(2) and we think thatthe learned Subor- 
dinate Judge, has overlooked the impro- 
bability of the plaintiffs agreeing to take a 
mere piece of waste paperas an absolute pay- 
ment of a portion of their debt. The intention 
of the parties seems to us to have been to 
grant time to the defendants in lieu of mak- 
ing them liable ən promissory notes payable 
on demand. We hold, therefore, on issue 
No. 11 that the. plaintiffs can revert to the 
original loan and make it the basis of 
their claim dn respect of Rs. 250 of the 
third kundi. 


The suit has been determined by the, 


lower Court on these who preliminary 
points. We accept the appeal and setting 
aside the judgment of the lower Court we 
remand the suit for a fresh decision on the 
other issues under O. XLI, r. 23, ©, P. C. 
The stamp on appeal will be refunded and 
costs will be costs in the cause. 

The question whether the suit was pre- 
mature or unduly precipitate in regard to 
the second hundi payable after 355 days 


, and the effect of,such being the case re- 


mains open. ‘The above order applies only 
to the three defendants Gokal Chand, Hari 
Chand, and Puran Chand, since before ug 
the plaintiffs have withdrawn their appeal 
against theethree minors Miwan Mal, Brij 


e = 
(2) 15 Ind. Cas, 827; 4 L, 151; A. I. R. 1923 Lah, 396; 
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Lal, and Bihari Lal, and so far as they are’ 
concerned the dismissal of the suit by the 
Trial Court will stand. 


R. L, Appeal accepted. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
MISCELLANEOGS Civir APPRALS Nos, 18 AND ` 

291 oF 1924. 
February 3, 1925. 
* Present:—Mr. Kennedy, J. 0. 
In re LALCHAND DEBEOOMAL— 
INSOLVENT. 

Trusts Act (II of 1882), ss. 5, 6—-Trust funds lent to 
merchani—Merchant, whether irustee— Insolvency of 
merchant—-Trust, position of. 

Where a trustee of a charitable fund lends the 
trust fundstoa merchant, the latter does not hold 
the funds as a trustee and if he happens to become an 
insolvent the trust must rank as an ordinary creditor 
of the insolvent in the insolvency proceedings, 

Mr. Shrikishindas Lulla, for the Official 
Receiver. 

Mr. Hassumal M. Gurbaxani, for the Op- 
ponent, 

JUDGMENT.—If the facts are truly 
stated it is asad case. That seems to be 
quite clear. The facts stated are that Mohan- 
das wished to create a charity in favour 
of cows. For that purpose Mohandas set 
aside Rs. 2,000. He invested this Rs. 2,000 
with the insolvent and interest on it was 
to be paid every month and applied by 
the father or the son Hassanand for feed- 
ing cows, that is to say, tocharity. Shortly 
before his insolvency the insolvent paid off 
this Rs. 2,000 in the following way. 

He sold acertain property tothe mort- 
gagee. That property was sold for a sum 
of about Rs. 1,500 beyond the amount due 
on the mortgage and that sum of money was 
allowed to remain in the hands of the mort- 
gagee Lalchand in that the interest on that 
amount should be paid to Hassanand with 
the consent of Hassanand and Rs. 500 was 
paid by the insolvent by way of a transfer of 
certain plot to Hassanand. Thus was made 
by the sum of Rs. 2,000 out of which cows 
were to be sustained as originally intended 
by Mohandas. These are the facts which 
were stated and may be taken for the pre- 
sent purposes to be correct facts. As a matter 
of fact Hassanand is a fiyst cousin of the 
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ingolyent.and he also claims “to be con- 
siderable creditor in respect of other trans- 
actions. i | 

Now no doubt if this'sum_ .of Rs. 2,000 
has been paid by the insolvent to Hassa- 
nand .on account .of ordinary debt, it 
would be a clear preference, however clear- 
ly that debt was due, however sacred the 
obligation on Deoomal from amoral point 


of view to re-pay this money may have . 


been. It is particularly in the case of hard- 
ship that preference is likely to take place 
and all such transactions must be set aside 
according to the ‘strict letter of the law 
‘whether the transfer is actuated by re- 
prehensible or honest motives. But it is 
pleaded that this transaction is not liable 
to be set aside because it was a trust 
transaction. After examining Deoomal and 
looking into the accounts I find that there 
is no evidence that Deoomal-wasa trustee 
for the charity, that is to .say,he was not 
a trustee in respect of Rs, 2,000 if this 
Rs, 2,000 was earmarked for the purpose of 
forming a charitable fund. The persons 
who possessed that fund were Mohandas 
and Hassanand. If Mohandas and Hassa- 
nand chose to utilise the trust funds by 
lending. them to merchants instead of de- 
positing those trust funds in trust securi- 
ties hoping thus to earn a high rate of 
interest, that does not convert the debt 
due by the merchant to the lenders into 
a trust transaction. The matteris one sim- 
ply of adebtin respect of money lent by 
the trustee and due by the merchant. It 
is not the merchant who holds asa trustee 
and to whom the beneficiary is to look 
for the payment and for the benefits secured 
to them by the trust. I cannotsay that 
this sum of Rs. 2,000 wasin the hands of 
Deoomal as a trustee. It seems to me, 
therefore, he was not authorized to re-pay 
the amount to Hassanand at the time he 
didand that payment should be held pref 
ferential and null. 

Call up againfor exact form orders on 
Thursday next, 

Z. K. : : Order accordingly. 
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ALLAHABAD HIGH COURT. | 

Larress Patent Arrear No. 90 or 1924,- 

. January 45 1926. 
Present:—Sif Grimwood Mears, Kr., 
Chief Justice, and Mr. Justice Lindsay. 
Lala JAI NARAIN—Dsrenpant— 

APPELLANT _. 
- VETSUS : 
JAFAR BEG AND ANOTAER—PLAINTIFFS— 
. | RESPONDENTS. 

estoppel, equitable—Fraudulent acquiescence. 

Mere acquiescence. cannot .deprive a person of hig 
legal rights, unless he has acted in such a way as 
would make it fraudulent for him to set up those 
rights. The elements necessary to constitute such 
fraudulent acquiescence are :—~ : 


(1) that the trespasser must have made a mistake ` 


as to his legal rights, 

(2) that he must have expended some money or 
must have done some act (not necessarily upon ‘the 
land of the owner of the legal right) on the faith of 
his mistaken belief, 

(3) that the possessor oféhe legal right must know 
of the existence of his own right which is inconsistent 
with the right claimed by the trespasser, 

(4) that the possessor of the legal right must know 
of the trespasser’s mistaken belief of his rights; i 


(5) that the possessor of the legal right must have ` 


encouraged the trespasser in his expenditure of money 
or in the other acts which he has done, either directly 
or by abstaining from asserting his legal rights, 
[p. 1018, col. 2.] - ` 

Where all these elements exist there is fraud of 
sucha nature as will entitle the Court to restrain the 
possessor of the legal right from exercising it, but . 
nothing short of all these will do. [ibid,] i 

Wilmott v. Barber, (1880) 15 Ch. D. 96; 43 L. T, 95; 
28 W. R. 911, followed. : 4 | 


a ee ae 
Letters Patent Appeal against a judg- - 
ment of Mr. Justice Daniels, dated the 
25th February 1924. ; 
Mr. L. M. Banerji, for the Appellant. 
Messrs. Sailanath Mukerji and Baleshwari - 
Prasad, for the Respondents. 
A 


JUDGMENT. —This case has been 
argued at length before us and we are asked 
to interfere with the. judgment of the. 
Judge of this Court on the ground that he 
ought not to have decreed demolition of a: 
certain structure in favour of the plaint- 
iffs. A : f 

The suit was a suit in ejectment, the 
plaintiffs alleging that “the defendant had 
trespassed on a small portion of land 


belonging to them and had erected a build- e 


ing. The suit was filed in the month of 


November 1918 and the allegation in the |: 
plaint was that the defendant had begun . - 


to erect the building during the Civil 
Court vacation which in the year 1918 lasted 
from the 20th of September to the 19th of. 
October 1918. ---- - 2-5 7 ee 


` title at all. 


oo. 
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The plaintiffs prayed for the ejectmént 
of the defendant and also for the demoli- 
tion of the construction just mentioned. 

The defence was that the land in suit 
wasthe property of the defendant and not 
of the plaintiffs, and a further plea was 
taken in para. 12 of the written statement 
to the effect that the claim of the plaintiffs 
was barred on the principle of “ tacit ac- 
quiescence and waiver,” 

The Court of first instance found that 
the title to this land was clearly with the 
‘plaintiffs and that the defendant had no 
On the other hand, when it 
came to deal with the question of the right 
of the plaintiffs to have the construction 
demolished the Court of first instance re- 
fused to order demolition on the ground 
that the construction was already complete. 
In dealing with this part of the case the 
Munsif observed as follows :— 

“As to. the waiver the plaintiffs say that 
the wall, that is, the eastern portion of the 
southern wall of the defendant’s huuse was 
built during the long vacation of the Civil 
Court in 1918 in spite. of the plaintiffs’ 
protest. This point is not definitely proved 
by the plaintifis and the wall is already 
built and the roof put upon it. Therefore, 
in these circumstances, 1 do not think it 
right to order the demolition of the build- 
ing itself but instead I award the plaintiffs 
Rs. 100 damages for that portion of the 
land.” ` , 

This judgment was maintained .in appeal 
by thə Subordinate Judge. He also refus- 
ed to order demulition and gives his reasons 
as follows:— 

“The appellant has built a -costly struc- 
ture on the land and I am not satisfied 
that the respondents could not have pre- 
vented the ‘construction if they had taken 
action in time. They must, therefore, 
suffer the consequences of their laches and 
must be content with the damages awarded 
to them,” 

The learned Judge of this Court who 
had the second appeal before him was of 
opinion, that the lower Courts had’ not 
given any sufficient reasons for refusing 

ean order for demflition, and after hearing 


. the argument of Counsel we think the 


learned Judge of this Oourt was quite 
right. The law on the subject of equitable 
estoppel has, been expended in the case of 
Wilmott v. Barber (1). In dealing with 
the subject of acquiescence Fry, J., ob- 

(1) (1889) 15 Ch, D. 96; 43 L. T, 95; 23 W. R, $11. 
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served as follows at page 105* ofthe re- 
port :— 

“It has been said that the acquiescence 
which will deprive a man of his legal rights 
must amount to fraud, and in my view that 
isan abbreviated statement of a véry true 
proposition. A man is not to be deprived 
of his legal rights unless he has acted in 
such a way as would make it fraudulent 
for him to set up those rights. What, 
then, are the elements or requisities neces- 
sary to constitute fraud of that descrip- 
tion? In the first place the plaintiff must 
have made a mistake as to his legal rights. 
Secondly, the plaintif must have expend- 
ed’ some - money or must have done 
some act (not necessarily upon the defend- 
ant’s land);on the faith of his mistaken 
belief, Thirdly, the defendant, the posses- 
sor of the legal right, must know of the 
existence of his own right which is incon- 
sistent with the right claimed by the 
plaintiff. Ifhe does not know of it heis 
inthe same position as the plaintiff, and 
the doctrine of acquiescence is founded 
upon conduct with a knowledge of your 
legal rights. Fourthly, the defendant, the 
possessor of the legal right, must know of 
the plaintiff's mistaken belief of his rights. 
If he does not, there is nothing which calls 
upon him to assert his own rights. Lastly, the 
defendant, the possessor of the legal right, 
must have encouraged the plaintiff in his 
expenditure of money or in the other acts 
which he has done, either directly or 
by abstaining from asserting his legal 
right. Where all these elements exist, there 
is fraud of such a nature as will entitle the 
Court to restrain the possessor of the legal 
right from exercising .it, but, in my judg- 
ment, nothing short of this will do.” 

Applying these principles to the case 
now before us it seems to us that the judg- 
ment of the learned Judge of this Court 
was right in finding that no case had been 
made out by either of the Courts below for 
refusing the plaintiffs’ demolition of the 
construction. It has been argued before us 
that the defendant-appellant was ‘under a 
mistaken belief that the land in dispute 
belonged to him. Even assuming that to 
be proved the. defendant would still not 
be entitled to succeed in this appeal for 
it would necessary for him to estab- 
lish the- other matters referred to in the 
judgment of Fry, J. From the judgment 
of the Courts below, however, it does 
` *Pago of (1880) 15 Oh. D.—[Ed | i 
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not appear to us that the defehdant-appel- 
lant could have entertained any bona fide 
belief that he was the owner of the land in 
question. 

We are of opinion that the appeal fails 
and we dismiss it accordingly with costs 
including in this Court fees on the higher 

` scale. 

We order the defendant to clear. the 
ground mentioned in para. 10 (a) of the 
plaint of the building now upon it and this 
he isto do by the 4th of April 1926. If 
by that date this order has not been com- 
pletely obeyed the plaintiffs should move 
this Court, and no other, on a motion for 
contempt, 

S. 8. 

N. H. 


Appeal dismissed. 


SIND JUDICIAL COMMIS- 
SIONER’S COURT. 
REVISION APPLICATION No. 87 oF 1924, 
March 26, 1925. 

Present:—-Mr, Kennedy, J. C., and 
Mr. DeSouza, A. J.C. 
MUNICIPALITY or TANDO 

ADAM—APPELLANTS 
Versus 
KHAIR MAHOMED AND oTrHEss— 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 105, 115, 
0. VI, 7. 17, 0. XX XIX, r. 2—Amendment of plaint, 
. when to be allowed— Refusal to allow amendment— 
Revision—Interference by High Court--Defendant in 
possession—~—Temporary injunction restraining defend- 
ant's user, when can be granted. 

The High Court has power to interfere with the 
proceedings of a lower Court even in the case of an 
interlocutory order where the effect of that interlocu- 
tory order is not merely to prescribe a particular 
procedure, to admit or to shut out a particular piece 
of evidence or to admit or exclude particular parties. 


Where the Court against whose orders there is an, 


application for revision has so used its jurisdiction 
that the result of allowing its order to stand will be 
definitely to decide the case pending before it, so that 
all the proceedings thereafter taken would be merely 
infructuous and would result in a waste of time, then 
the High Court will look into the order and if justice 
requires it will set it aside. [p. 1020, cols. 1 & 2.] 

Ina proper case the Court should freely allow an 
amendment of the plaint so as to ensure that justice 
is done to the parties and that the time and the money 
of the parties is not wasted. [p. 1020, col. 2.] 

Where a Court refuses to allow an amendment of 
` the plaint ina case in which such amendment is ne- 
eessary for the purpose of doing justice between the 
parties, it fails to exercise a jurisdiction vested in it 
by law and its order is open to revision under s. 119 

{ the O.P. O. [p. 1031, col. 1.] 
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Couirts, as a general rule, refuse to interfere by way 
of injunction to restrain a defendant from making 
such use as he may think fit of the property of which he 
is in possession. But in certain cases the Court would 
interfere with the rights of the defendant, for instance 
where the defendant contemplates the destruction, or 
a change in the naturé, of the corpus. [p. 1020, col. 2.] 

Mr. C. C. Lewis, for the Appellants. 
Messrs. C. M. Lobo and Shrikishandas 


Lulla, for the Respondents. 


JUDGMENT.—I this case the plaint- 
ifs who are the Municipality of Tando 
Adam brought an action against the Muham- 
madan community of Tando Adam putting 
down 16 persons as representing that com- 
munity under O. I, r. 8, averring that the 
Muhammadan community had trespassed 
without any right or title on certain piece 
of property which belonged to the Muni- 
cipality and were erecting a Masjid on 
that property and agcordingly they asked 
for a declaration that the plaint property 
was the exclusive property of the plaintiffs 
and that the deferfdants had no right to 
build thereon without the permission of 
the plaintiffs and asked for a perpetual 
injunction against the defendants restrain- 
ing them from building on the property 
or committing any trespass thereon. The 
defendants raised their defence that the 
property was in their possession and the 
suit in its form was then not maintain- 
able. The issues were framed both on 
that plea and onthe queséion of the title, 
ownership and possession. Thereon the 
plaintiffs made an application asking to 
be allowed to amend their plaint by asking 
for an alternative relief thateif the Court 
held that the defendants were in posses- . 
sion of the property then in that casg, the 
Court should decree that the plaintiffs were 
entitled to recover possession of the pro- 
perty in dispute with all the rights and in- 
terests pertaining thereto from the defend- 
ants, They showed their willingness to 
stampon Rs. 600 and they asked further 
for a decree directing the defendants to 
make over vacant possession to them. 

The learned Subordinate Judge of 
Shahdadpur-Nawabshah rejected that appli- 
cation to amend the plaint on the ground 
that there had been a lack*of good faith on 
the part of the plaintiffs. The learned Sub- 
ordinate Judge was of the opinion that the 
plaintiffs were well aware at the time they 
filed their plaint that they should have 
asked for possession and that the reagon 
why they failed to ask for possession and 
asked for a declaration wae that they antici- 
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pated that if they admitted that the defend- 
ans were in fpossession they would be un- 
able to obtain an injunction restraining the 
defendants from dealing with the property 
in their possession. The learned Subordi- 
nate Judge thought thatethe plaintiffs hav- 
ing filed the suitin a form which enabled 
them toask for an injunction and also to 
obtain an injunction, could not be per- 
mitted to re-cast their suit so as to change 
it to the form in which they should origin- 
ally have brought it and in which they 
‘would not have been able to obtain the in- 
junction and he, therefore, refused per- 
mission to amend, And it is against that 
order the present revision application is 
‘brought. 


The first objection taken to the applica- 
tion is on the ground that no power exisis 
in this Court to revise interlocutory orders 
under s. 115 and we are referred to the case 
given in Firmof Yusifally Alibhoy Karimji 
and Co. v. Firm of Haji Mahomed-Haji 
Abdullah (1). We have no desire to elude or 
evade inany way the effect of that decision. 
lÍ we may say so it covers the whole ground 
aod apparently accurately ascertains the 
power of this Court in such matters. This- 
-Court has set its face against applications 
to revise interlocutory orders as part of the 
ordinary routine of litigation and where the 
interlocutory order sought to be revised is 
interlocutory rder of the type referred to 
in Firm of Yusifally Alibhoy Karimji and 
Co. v. Firm Haji Mahomed-Haji Abdullah 
(1) this Court will refuse to interfere and 
will not order the lower Court to adopt a 
particular kind of procedure. But, on the 
other hand, this Court has always retained 
in itS hands and has never denied its right 
to interfere with the proceedings of the 
lower Courteven in the case of an inter- 
locutory order where the effect of the in- 
terlocutory order is not merely to prescribe 
particular procedure, to admit or to shut 
out particular piece of evidence, or to admit 
or exclude particular parties or the like 
provided that such ordersare such as can- 
not be madea ground of appeal against 
the decree when finally passed and do not 
go to the very ‘root of the case. Where, 
however, the Judge against whose order 
there is an application for revision ha3 so 
used his jurisdiction that the result of 
allowing his order to stand will bè definite- 
ly,to decide the case pending! before him, 


| (1) 8 Ind. Cas, 721; 48, LR, 28, 
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so that all fhe proceedings thereafter taken 
would be merely iufructuous and waste of 
time and where as here the interlocutory 
order could not be made the ground of an 
appeal against the final decree, then we 
have always held ourselves at liberty (con- 
sidering that his order has practically 
been a decision of the case) to look into 
his order and if justice requires it to set 
that order aside. That is also in accordance 
with the way in which the High Court of 
Bombay deals with questions of interlocu- 
tory orders when such are made subject of 
application in revision. 

Now, it would appear, if the order is a 
wrong ‘order, it is more than an errone- 
ous decision on a mere ancillary. or sub- 
sidary point. The effect of this order, if 
it is wrong, is to deny definitely and finally 
to the plaintiffs the remedy to which they 
conceive themselves to be entitled. And 
if it is a wrong order, therefore, under the 
principles laid down above it seems we 
canand should modify it. We think the 
present case is- clearly to be distinguished 
from the case of Firm of Yusifally 
Alibhoy Karimji & Co. v. Firm of Haji 
Mahomed-Haji Abdulla (1) and we have 
no doubt thatif this order is a wrong order, 
we ought to modify it. 


Now, looking into this case, it would 
appear that the learned Subordinate Judge 
had certainly jurisdiction to allow the 
amendment of the plaint and the whole 
course of decisions is as he has himself 
said that in proper cases the Courts should 
freely allow amendments of plaints so as 
to ensure that justice is done to the parties 
and the time and the expense of the parties 
is not wasted. Butthe reason why he failed 
to exercise this salutary jurisdiction was 
due to a urisconception on his part. He 
was of the opinion that if the suit had been 
brought in the form of which he approved, 
namely, in the form of the action to recover 
possession, the plaintiffs could not have got 
an injunction prohibiting the building of 
the mosque. Nowin that view he seems to 
bein error. It is trusthat Courts, as a general 
rule, refuse tointerfere by way ofinjunction 
to restrain a defendant from making such 
use as he may think fit of the property of 
which he is in possession. But in certain 
cases the Court would interfere with the 
rights of thedefendant. It would certainly 
interfere when the defendant contemplates 
destruction of the corpus. Now the aver- 
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ment here is that the intefition of the 
defendant was to erect a mosque and throw 
it open to the public for prayer. That is 
to say assuming the possession to have been 
with defendants they intended to transfer 
that possession to Almighty God and thus 
to render it impossible for the plaintiffs to 
recover possession of the property even in 
case they were entitled to it. There is no 
doubt to my mind that had the plaintiffs 
brought the suit in the form which the 
learned Subordinate Judge thinks, they 
should have, and had the plaintiffs frankly 
admitted that the defendants had improper- 
ly withheld possession and were intending 
to use their precarious and forcible posses- 
sion for the purpose of wresting finally 
and definitely from the hands of the plaint- 
iffs this plot of land in that case the Court 
could and would have property prohibited 
the defendants from proceeding with the 
erection of the structure of the mosque. 
It was not, therefore, through any sinisteract 
of ill-faith that the Municipality failed to 
bring the suit in the form they should have 
selected. It was not until the written state- 
ments of the defendants were filed, that 
they found that possession was set up by 
the defendants. Winding that to be so they 
reasonably enough wished to change the 
form of suit and made an application for 
that purpose. And, in our opinion, the 
learned Subordinate Judge did fail to 
exercise a jurisdiction which was vested 
in him, namely, the jurisdiction to allow 
the alteration of the plaint in a case in 
which he should have exercised that juris- 
diction. 

Therefore; we think that we are entitled 
to revise this order. A further point is 
raised, that is, there is some defect in the 
parties owing to the fact that one of the 
defendants had died and his legal repre- 
sentatives have not been put on the record. 
We are not able to say anything definitely 
because we have not got before us the 
necessary order of the Court and we do not 
know precisely in what capacity the defend- 
ant was impleaded. And, as a matter of 
fact, the same objection can be taken and 
decided during the proceeding at the trial. 
We think we ought not to decide that 
point one way or the other or express any 
opinion as to what would ‘be the effect of 
the failure to join the legal representatives 
of a defendant who has been impleaded 
under O.I,r. 8 

On the whole, therefore, we set aside the 
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order of the learned Subordinate Judge of- 
Shahdadpur Nawabsheh, direct him to 
amend the plaint as prayed and to decide 
the case according to law. 

Costs to be costs in the cause. : 
Z. K. Order set aside. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No. 108 
; or 1923. 
July 30, 1925. 

Present :—Mr. Justice Venkatasubba Rao 
and Mr. Justice Reilly. 
ALAGIRISAMI PILLAI—PETITIONER 
— APPELLANT 
versus 
LAKSMANAN CHETTY alias SAMUEL 

CHETTY AND ANỌTHER—DECREE-HOLDER !! 


JL AND JUDGMEYNT-DEBTOR— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), ss. 60, 146 
151, 0. XXI, rr. 46, 58, O. XXXVIII, r. 6—Debt 
attachment of—Debt ripening into decree—Attaching 
creditor, right of, to execute decree, without attaching 
decree itself-—Decree-holder, payment to, by judgment- 
debtor, whether binding on attaching creditor— Money 
payable on particular event—Interest, provision for 
payment of—Right, whether vested or contingent. 

Under the terms of a deed of partition between two 
brothers Land R, a sum of money fell to L's share 
but was retained with R. A creditor of L attached 
before judgment the debt so duesand ultimately ob- 
tained a decree. L thereupon sued R on the debt 
obtained a decree and within a month thereafter 
reported satisfaction of the decree. In an applica- 
tion for execution by the attaching creditor: 

eld, (1) that the attaching credito? was not bound 


‘either by the alleged payment by Ror by the record- 


ing of satisfaction by L and was entitled to 
the decree; [p. 1024, col. 2.] 

(2) that the attaching creditor should be permitted to 
amend his petition by adding a prayer thereto for the 
wat of the decree obtained by L against R, 
10104. 

Per Venkatasubba Rao, J. (Reilly, J. dissenting).— 
The attachment placed on a debt fastens itself on a 
decree obtained on that debt without any further act 
on the part of the attaching creditor. The debt 
matures into and merges in the decree and the 
attachment gets naturally transferred from the debt to 
the decree. fp. 1022, col. 2.] 

The creditor who has attached the debt but who 
has failed to attach the decree is nevertheless entitled 
to execute it as if he had atta@hed the decree also. 
To such a case the provisions of s. 146, C. P. C., will 
clearly apply. |p. 1024, col. 1.] 

Per Reilly, J—What an attaching creditor gets 
when a debt is attached at his instance isan order 
prohibiting the creditor from recovering it and the 
debtor paying it. He acquires by that*order no right 
to suc on the debt or to collect it or to give a Wilid 
discharge of it. The prohibitory order which he 
obtains cannot grow or ripen into or be converted 


execute 
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into something quite different, namely, the right to 
execute a decree obtained on the debt. It is, there- 
fore, necessary for the creditor to attach the decree 
betore proceeding to execution. |p. 1026, col. 2; p. 1027, 
col. 1. : 

Per Venkatasubba Rao and Reilly, JJ—Wherea 
partition deed between Land R provided that the 
money which fell to L's share was to be retained by 
R who was to pay it to Lat his marriage with interest 
ata fixed rate: 

Held, that L's interest was a vested’ interest and not 
a contingent one and it was atéachable under s. 60 and 
r. 6 of O. XXXVIU, C. P.C., asa debt due to him, 
though on that date he could not enforce payment of it. 
fp. 1024, cols. 1 & 2; p. 1027, col. 1.] 

Per Venkatasubba Rao, J—If a gift and direction 
as to payment are distinct, the direction as to the 
time of payment does not postpone the vesting. ([p. 
1024, col. 2.] ao 


Appeal against a decree of the Court 
of the Subordinate’ Judge, Dindigul, in 
A. 8. No. 33 of 1922, preferred against an 
order of the Court of the District Munsif, 
Dindigul, in E. P. No. 673 of 1922, in O. 8. 
No. 772 of 1920. ji 

Messrs. B. Sitarama Rao and L. V, Kri- 
shnaswami Iyer, for the Appellant. 

Mr. K. Rajah Iyer, for the Respondents. 

JUDGMENT. 

Venkatasubba Rao, J.—Before 
dealing with the questions of law raised, I 
shall briefly set forth the facts. 

Lakshmana Chetty entered into a parti- 
tion with his co-parceners, under the deed 
of division dated 9th February 1918. A 
sum of money fell to his share and this sum 
was retained ynder the terms of that deed 
with his brother Ramalinga Chetty. The 
_ appellant filed a suit for money (O. 5, 

No, 495 of 1919) against Lakshmana and 
attached before judgment the debt due to 
him under the partition deed. The appel- 
lant on 3rd July 1919 obtained a decree in 
his stit. Lakshmana sometime after this 
filed a suit against Ramalinga Chetty (O. S. 
No. 772 of 1920) for recovery of the money 
due to him under the partition deed and 
obtained a decree. Lakshmana and Rama- 
linga within a month of this decree entered 
into asettlement and Lakshmana reported 
Satisfaction which was recorded. _ 

The decree was obtained by Lakshmana 
in O. S. No. 772 of 1920, on 2nd February 
1921. Satisfaction was entered on 2nd 
March 1921 and the appellant on 27th July 
1921 applied to execute the decree in O. 5, 
No. 772 of 1920. 

The first question that has to be deter- 
mined is, can the appellant who has attach- 
eg the debt but who has failed to attach 
this decree, execute it as if he has attached 
the decree also, 
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The attachment of a debt is effected 
under O. XXI, r. 46, C. P. O. It is. made 
by a written order prohibiting the creditor 
from recovering the debt and the debtor 
from paying it. It is conceded that the 
attachment was in force on the date Rama- 
linga alleges he satisfied the decree by 
payment to Lakshmana. Ramalinga in 
making the payment acted in contravention 
of the prohibitory order and Lakshmana in 
receiving the debt was equally guilty of 
disobedience of that order. 

Under s. 64, C. P. C., any payment to the 
judgment-debtor contrary to the attachment 
is void as against all claims enforceable 
under the attachment. For the appellant 
Mr. B. Sitarama Rao, his learned Vakil, con- 
tends that if it was incumbent upon him to 
follow up the attachment of the debt by 
attaching the decree, Ramalinga could 
successfully plead that his payment was 
not void against the attachment of. the 
decree. In other words, if the appellant 
could trace his rights to the attachment of 
the debt, the payment relied on by Rama- 
linga subsequent to that attchment would 
be void against it; but if the source of the 
appellant's title should be held to be attach- 
ment of the decree, Ramalinga could suc- 
cessfully rely upon the payment made prior 
to that attachment. To bring out the 
point of Mr. Sitarama Rao’s contention I 
shall take an illustration. A attaches a 
debt due from C to B. Then B suesC and 
obtains a decree. On the same day 
the 
amount to B. Ifthe right rule is that the 
decree must be attached, A may be easily 
defeated; for, even more than ordinary 
diligence on his part willnot prevent B 
from receiving and C from paying the sum 
decreed. i 4 

The ©. P.°C. does not contain a provi- 
sion to the effect that the payment shall. 
be void not only as against the later attach- 
ment of the decree but also as against the 
prior attachment of the debt. To ae 

u 
by a distinct provision the creditor is pro- 
hibited from paying the debt attached. In 
the circumstances, what is the reasonable 
view to take? I am prepared to hold that 
the attachment placed on the debt fastens 
itself on the decree without any further act 
on the part of the attaching creditor. The 
debt matures into and merges in the 
decree and the attachment gets naturally 
transferred from the debt to the decree, . 
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Consistent with the policy ard the provi- 
sions of the Code this, in my opinion, is 
the only reasonable view to take. It has 
been held by the Judicial Committee in 
Beti Maharani v. Collector of Etawah (1) 
that when a debt is attached a suit for its 
recovery is not stayed. The order of at- 
tachment is infringed only if the restrain- 
ed: debtor pays the debt to the restrained 
creditor and it is pointed out that very often 
it may be desirable to institute a suit. Can 
the attaching creditor's rights be then 
defeated by the debtor converting the 
simple debts into a decree debt and receiv- 
ing payment ? The common senseof the 
thing demands that this cannot be coun- 
tenanced. ` 

The appellant's learned Vakil relies upon 
s. 146 of the O, P. C., which runs thus :— 

“Save as otherwise provided by this Code 
or by any law for the time being in force, 
where any proceeding may be taken or 
application made by or against any person, 
then the proceeding may be taken or appli- 
cation may be made by or against any 
person claiming under him.”’; 

Lakshmana could apply to execute the 
decree. The appellant as one claiming 
under him could likewise execute it, This 
contentionseems to me to be perfectly sound. 
The respondent's learned Vakil urges that 
O. XXI, r. 16 governs the case of a trans- 
ferred decree-holder, that the provision is 
complete and self-contained and s. 146 can- 
not be invoked. I cannot accept this argu- 
ment, Is there anything in O.. XXI, r. 16 
prohibiting persons-other than those men- 
tioned in it from being ireated as trans- 
feree decree-holders? It is only in that case 
that s. 146 will not apply by reason of the 
words “save as otherwise provided by this 
Code.” To place a narrow construction on 
s., 146 will beto defeat the véry object of 
that section. In the very naturé of things, it 
is impossible to provide by express provision 
-for every conceivable set of facts that may 
arise. It is just to meet this contingency 
that ss. 146 and 151 have beenenacted; I 
am against whittling down thescope of s. 146 
by placing a too limited and narrow con- 
struction upon it. It must receive its full 
effect and I think the appellant can invoke 
it in the present instance, 


. The view I have taken receives strong 
support from Muthiah. Chettiar v. Lodd 


(1) 17 A. 188 at p. 210; 227. A.3]; 6 Sar. P.C. J. 
(51; 8 Ind, Dee, (x. s.) 452 (P, Ch 
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Govinda Doss Krishna Doss (2). The 


point that had to be decided was, could- 


a transferee of a part of the decree 
execute it? It was contended that he could 
not and for that position reliance was 
placed on O. XXI? rr. 15 and 16. The conten- 
tion advanced may be put thus. Rule 15 
refers to a case of a decree passed jointly 
in favour of two or more persons. In that 
case, application Tor execution of the whole 
decree may be made by one or more of the 
joint decree-holders. Next r. 16 provides 
for the transfer (1) of an entire decree and 
(2) of the interest of a decree-holder ina 
decree passed jointly in favour of two or 
more persons. It was argued that the 
transfer by a decree-holder of a part ofa 
decree does not fall either under r.15 or 
r. 16 and the transferee in that case could 
not, therefore, execute the decree. It need 
hardly be observed “that this was a most 
unjust contention, the Full Bench holding 
that s. 146 was applicable rejected the 
argument. 
the section should yeceive a beneficial 
interpretation and as execution by a trans- 
feree of a part of a decree is not pro- 
hibited by O. XXI, r. 16, there is nothing to 
prevent s. 146 from receiving its full effect. 
With the observation of Kumaraswami 
Sastri, J., that the Courts ought not to refuse 
relief on the ground that the Lagislature 
has not made provision fgr a particular 
case, I entirely agree. 

Ido not think it necessary to refer in 
detail to the cases cited for the respondent 
where the scope of s. 146 was restricted. 
Muthurapore Zemindary Co. v. Bhasaram 
Mondul (3) may be taken as representing 
a class of cases. But this may be éasily 
distinguished as what was assigned was 
property in the suit previous to the decree, 
In Shib Charan Das v. Ram Chandra (4), 
which may also serveasa type, there was 
a transfer of the property subsequent to the 
decree and it washeld that the transferee 
could not invoke s. 146. This case also is 
distinguishable from the present. But I 
must dissent very respectfully from the 
observations made in it in regard to the 
effect to be given to s. 146.* It will be more- 
over apparent that in the vafious cases 
relied on by the respondent (of which these 


(2) 69 Ind, Cas. 387; 44 M. 019; 41 M. L. J. 316; 14 
L. W. 267; (1921) M. W. N. 649. . 

(3) 80 Ind, Cas. 881; 51 O. 703; 28 C. W, N 626,029 
& L. J. 373; A. LR. 1924 Cal. 681. 

(4) 66 Ind, Cas, 878; A. T, R, 1922 All, 98, 


Wallis, ©. J., observes that’ 


- a misapprehension. 
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two are typical) the transferee could have 
safeguarded his position by taking ap- 
‘propriate proceedings under the provisions 
of the Code. But in the present instance 
this element is wanting and, in my opinion, 
this makes a very great difference. 

I, therefore, hold that the appellant can 
rely upon s. 146. Two minor contentions 
I may now dispose of. First, itis argued 
that as Lakshamana wHo certified that the 
decree was satisfied could not execute it, 
the appellant could have no higher rights 
unders, 146. This argument is based upon 
The appellant claims 
under Lakshamand in the sense that he 
acquired Lakshmana’s rights as on the 
date of the decree. As I have remarked 
the simple debt became merged in the 
decree debt and the moment the decree was 
passed the attachment of the debt became 
automatically converted into attachment of 
the decree, and any dealing by Lakshmana 
will not in consequence be of any avail. 

The other contention’ has reference to 
certain facts which J have not so far men- 
tioned. Lakshmana previous to filing the 


-Buit (No. 772 of 1920) against Ramalinga for 


the recovery of the corpus has instituted 
against him a suit for the interest on the 
debt. This suit was O. 8. No. 231 of 1919 
and was decreed on 16th December 1919. 
The appellant attached this decree and 
realised on 27th July 1920 abouta tenth of 
the amount due to him. It is urged that 
the rights under the original attachment 
of the debt became thus exhausted and the 
appellant wvendered himself incapable to 
pursue further remedies. This argument 
is untenable as what was attached was the 
entire debt andthe recovery of a portion 
cannot bar the recovery of the balance. 

. Then remains one of the main conten- 
tions raised, namely, that the attachment 
is void as Lakshmana had only a contingent 
interest in the sum attached and s. 60, sub- 
cl. (m), C. P. O., declares such an interest not 
liable to attachment. Whether Laksmana 
took a vested ora contingent interest isa 


‘question of intention and on a construction 


of the partition deedI find no difficulty in 


holding that‘his* interest was vested. It re- ` 


cites that the sum fell to Laksmana’s share 
but is to be retained by Ramalinga who is 


bound to pay it over tothe former at bis.. 
` marriage., Ramalinga cannot in the mean- 


time alienate his property and is enjoined 
to pay Lakshmana’s interest at a rate fixed, 
It is a well-known rule of construction 
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that if the gift and direction as to pay- 
ment are distinct, the direction asto the 
time of payment does not postpone the 
vesting. The question is, are there words 
constituting a gift independent of the 
direction to pay ? Ifthere are, the inter- 
est is a vested interest. In the deed in 
question, there is a present gift with a 
postponed payment and a.vested interest 
is thus created in In re Bartholomew (5), [In 
re Harts Trusts (6), Hawkins’ Wills, 2nd 
Edition 1912, pages 270 to 272.] A stipu- 
lation that interest shall be given in the 
meantime, shows thata present gift was 
intended. A bequest to A to be paid on 
his marriage with a clause that interest 
shall be paid till then is vested.. [Vize v. 
Stoney (7).] The result is that the last con- 
tention also fails. 

My learned brother thinks that the at-. 
tachment of the debt cannot become auto- 
matically transferred into an attachment 
ofthe decree. Although we take different 
views on this point our conclusions do not 
materially differ. According to my view, 
attachment of the decree in the circum- 
stances is not essential; according to my 
learned brother's view, this attachmerit 
cannot be dispensed with, but neither the 
alleged payment by Ramalinga nor the 
order of the Court recording satisfaction is 
an obstacle in the way of the appellant exe- 
cuting the decree. Onthe point, namely, 
whether the appellant, if he relies as a 
source of his title upon the attachment of 
the decree, can ignore a payment made 
prior to that attachment, I would prefer to 
-express no opinion at present. Although 
we give different reasons for our conclu- 
sions, we are agreed that the appellant has 
not lost his remedy and that he is not 
bound by the alleged payment or the record- 
ing of satisfaction. I have, therefore, no 
objection to the appellant being directed 
to amend his execution petition by asking 
for attachment of the decree and I accord- 
ingly agreeto the order being in the terms 
suggested in my learned brother's judg- 
ment. 


Reilly, J.—I agree that Lakshmana 
Chetti’s interest in the Rs. 1,233, to which 
he was entitled under the partition deed, 


(5) (1849) 1 Mac. & G.. 354; 1H, & Tw. 565; 19 L.J 
Ch. 237; 14 Jur. 181; 41 E. R. 1302; 81 R. R. 95. 

(8) (1858) 3 De G. & J. 195 at p, 202; 28 L. J. Ch. 7:4 
Jur. (N.8.) 1264; 7 W. R. 28; 44 E. R. 1243; 121 R, R. 70, 
Py (1841) 1 Dr. & War, 337; 4 Ir, Esq. R. 64; 58 R.R, - 
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Ex. ILI, was a vested interesteand not a 
contingent interest and it was attachable 
under s. 60, C. P.O. andr. 6 of O. XXXVII, 
C, P. ©. on 17th June 1919 as a debt duc to 
him, though on that date he could not 
enforce payment of it. But with great res- 
pect I find myself unable to agree that 
the appellant was entitled on the strength 
of his attachment before judgment to 
execute the decree for that amount which 
Lakshmana Chetti afterwards obtained 
in O., S. No. 772 of 1920 on the District 
Munsif’s file without attaching that decree. 

My view of the position in this caseis as 
follows: The appellant instituted O. S. 
No. 495 of 1919 on the District Munsif's 
file a suit for money, against Lakshmana 
Chetty (respondent No. 1) and on 17th 
June 1919 obtained in that suit an attach- 
ment before judgment of the debt due to 
Lakshmana Chetty from his brother, 
Ramalinga Ohetty (respondent No. 2) under 
Ex. IL. The attachment order is not 
before us; but itis admitted that it wasin 
the usual form, prohibiting Lakshmana 
Chetty from recovering the Rs. 1,233 or the 
interest on it and Ramalinga Chetty from 
paying that amount or the interest on it 
until the further order of the Court, On 
3rd January 1920 the appellant obtained 
a decree in his suit against Lakshmana 
Chetty for Rs. 624. It is not disputed 
‘that the attachment order prohibiting 
Lakshmana Chetty and Ramalinga Chetty 
from recovering and paying the “debt res- 
pectively was not affected by that decree 
but remained in full force after the making 
of that decree. Meanwhile Lakshmana 
Chetty, who had filed O. S. No. 231 of 1919 
against Ramalinga Chetty for the whole 
debt due to him under Ex. Ill, had on 
16th December 1919 obtained a decree in 
that suit only for the interést on the 


principal amount, his claim for the prin- | 


cipal amount being dismissed as premature 
on the ground that he had not then been 
married and, therefore, had not fulfilled 
the condition on which the principal was 
to become payable. The appellant's attach- 
ment before judgment did not prevent 
Lakshmana Chetty from prosecuting that 
suit toa decree; but it did prohibit him 
from recovering any amount under his 
decree. The appellant then attached in 
execution of his own decree the decree 
for interest which Lakshmana Chetty had 
obtained in O. 5. No. 231 of 1919, executed 
the latter decree under 1,53 of O, XXI, 
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C. P: C. and realised theamount due under 
it, Rs. 63-4-0 from Ramalinga Chetty. It 
has been suggested before us for Ramalinga 
Chetty that ‘the execution of this decree of 
Lakshmana Chetty against him for the 
interest so far due dn the Rs. 1,233 somehow 
extinguished the appellant's attachment 
before judgment of the whole debt. I agree 
that that could not be so and that the order 
prohibiting Lakshmana Chetty from re- 
covering and Ramalinga Chetty from paying 
the debt persisted after the execution by 
the appellant of Lakshmana Chetty’s 
decree in O. S. No. 231 of- 1919. Later on 
Lakshmana Chetty fulfilled the condition 
of marriage and instituted another suit, 
O. S. No. 772 of 1920 on the District Munsif's 
file, against Ramalinga Chetty for the prin- 
cipal amount of Rs. 1,233 and the interest 
onit not so far recovered, That he was 
entitled todo in spit® of the appellant's 
attachment before judgment; and he 
obtained a decree for the whole amount 
claimed and costs on 2nd February 1921. 
That decree the appellant could have 
attached and executed under r. 53 of O. XXI 
as he had already attached and executed 
the decree in Lakshmana Chetty’s previous 
suit, O. S. No. 231 of 1919. But be- 
fore he bestirred himself to do so, Laksh- 
mana Chetty on 22nd February 1921 took 
out an arrest warrant against Ramalinga 
Chetty, who appears to have been arrested 
under it; on 2nd March, 1921” Lakshmanan 
Chetty reported to the Court Ramalinga 
Chetty had paid the full amount of the 
decree to him, and the District Munsif re- 
corded full satisfaction, On 27th July 

1921, the appellant applied for ag to 
execute under r. 16 of O. XXI, FC. 
Lakshmana Chetty’s decree at Rama- 
linga Chetty in O. S. No. 772 of 1920. 
That isthe petition against the dismissal 
of which, after confirmation of the dismissal 
by the Subordinate Judge the present 
appeal is preferred. 

The appellant claimed to execute the” 
decree under r. 16 of O. XXI. He did not 
attach Lakshmana Chetty's decree under 
r. 53 of O. XXI, and in explanation of his 
failure to do so it is suggested that he could 
not do so because the recording of satisfac- 
tioa on 2nd March 1921 stood in his way. 
I may remark that, if the recording of 
satisfaction stood in the way of this attach- 
ing the decree in July 1921it equally stood 
in the way of the appellant executing thé 
decree as a transferee under r, 16 of O. XXI, 


1026 


But I cannot see that the recording of 
satisfaction was a bar to execution of the 
decree by the appellant. There is nothing 
sacrosanct about the recording of satisfac- 
tion, As between Lakshmana Chetty and 
Ramalinga Chetty the admission of Laksh- 
mana Chetty that he hasreceived the full 
amount of the decrees may be conclusive. So 
faras the purposes of the Court are concern- 
ed, therecording of satisfaction is a mere 

matter of office business, a note that these 
` proceedings are closed. In my opinion, it 
cannot be supposed for a moment that by 


settling the decree between themselves and’: 
getting the Court to record satisfaction as - 


between them, Lakshmana Chetty and 
Ramalinga Chetty were able to defeat the 
rights of third parties, still less that. they 
were able by so doing to evade the pro- 
hibitory order against them, which was still 
in force. To allow them so to defeat the 
order obtained by the appellant would be to 
allow a clear abuse of the process of the Court 
and a clear fraud upon the Court. It is not 
disputed -that the District Munsif recorded 
satisfaction in ignorance of the appellant's 
attachment before judgment, which was not 
brought to his notice. Even between the 
parties to a decree an order recording satis- 
faction which has been obtained by fraud 
may be vacated see Paranjpe v. Kanade (8) 
and Vilakathala Raman v. Vayalil Pachu 
(9). As stated in Syud Tuffuzzool Hussein 


Khan v. Ruglwonath Pershad (10) which was ` 


quéted before us for another purpose, “to 
proceed so far as the practice of his Court 
will allow him to re-call and cancel an 
invalid order is not simply permitted to, 
butis the duty of a Judge, who should 
always be vigilant not to allow the act of 
the Court itself to do wrong to the suitor”. 
That principle is now clearly recognised in 
s. 151, ©. P. ©. In my opinion, had the 
appellant in July 1921, applied for the 
attachment of Lakshmana Chetty’s decree 
in O.8. No. 772 of 1920 and had Ramalinga 
.Chetty then objected that he had already 
satisfied the decree by payment to Laksh- 
mana Chetty, the answer would have been 
that that payment made in defiance of the 
prohibitory order obtained by the appellant 
and stillin force, could affect the appellant 
in no way;and,if it had been furtherobjected 
that the formal order of the District Munsif 


(8) 6 B. 148; 3 Ind. Dec. (x, 8.) 557. 

(9) 25 In@. Cas. 213: 27 aL L. J. 172, 
@(10) 14 M. I. A. 40; 7 B. L. R. 186; 2 Suth. P, O. J. 
434; 2 Gar. P, O, J, 656; 20 E. R..701, , 
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made on 212) March 1921 recording satis- 
faction of the decree, stoodin the appellant's 
way—and objection which personally | see 
very little force—it would obviously have 
been within the District Munsif's power 
under s. 151, C. P. C. to cancel that order. In 
my view the proper course for the appellant 
in July 1921 was to attach the decree in 
O. S. No. 772 of 1920 under r. 53 of O. XXI . 
and -proceed to execute it against Rama- 
linga Chetty, who could have raised no 
effective bar t> his doing so. Section 64, 
CO. P. C., would not perhaps have been 
applicable, as the appellant wouid not have 
been enforcing his decree under his origi- 
nal attachment before judgment but under 


-his attachment of the decree itself. But, 


as the satisfaction of the decree by Rama- 
linga Chetty could not have been pleaded 
successfully against the appellant, the road 
to the execution of the decree by the’ 
ordinary procedure of attaching it would 
have been open to him. 

It has been contended before us that 
it was -unnecessary for the appellant to 
attach Lakshmana Chety’s decree on the 


- debt in O. S. No. 772 of 1920 because on 


the making of that decree the appellant's 
original attachment of the debt is some 
way developed into an attachment of the 
decree. With respect lam unable to accept 
the contention, Attachments in execution - 
or before judgment are in their nature 
merely means of getting the property con- 
cerned into the control of the Court and of 
restraining the party against whom they 
are directed from transferring, delivering, 
changing or destroying the property. By 
special provisions in r. 53 of O. XXI an 
attachment in execution of any of 
certain special classes of decreés—not all 
decrees carries with it a special privilege, 
namely, the right to execute the decree 
attached. This is a peculiar privilege in 
itself quite foreign to the idea of attach- 
ment and given only by special provisions, 
Unless those special provisions are com- 
plied with, Idonot understand how that 
special privilege can be acquired. In the - 
present case what the appellant got when 
the debt was attached at his instance was 
an order prohibiting Lakshmana Chetty 
from recovering it and Ramalinga Chetty 
from paying it. He acquired by that order 
no right to sue on the debt or to collect it 
or togive a valid discharge of it. How 
can the prohibitory order which he obtain- 
ed grow or ripen into or converted into 
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something quite different, e namely, the 
right to execute a decree obtained on the 
debt? It appears to me that that is impos- 
sible without some provision of law to that 
effect. The special privilege of executing 
Lakshmana Chetty’s decree, it is some- 
thing quite different in nature and effect 
-from the prohibitory order was in my view 
open to the appellant only if he took, as 
he could have taken, the special step neces- 
sary for obtaining that privilege, namely, 
the attachment of the decree, Incidental- 
ly I may point out as a minor difficulty in. 
the theory thatthe attachment of the debt 
automatically develops into the attachment 
of any decree on that debt that the decree 
will in most cases include an amount for 
costs, to which the attachment of the debt 
itself cannot apply. Io the present case 
the costs awarded to Lakshmana Chetty 
by the decree in O. S. No. 772 of 1920 were 
considerable. 

I donot think it necessary to consider 

in this case the question whether the ap- 
pellant should be regarded “as claiming 
under” Lakshmana Chetty in any sense 
within the meaning of s. 146, O. P.C. As 
the case appears to me, the appellant might 
have proceeded under the delinite provi- 
sions of r. 53 of O. XXI, and it, therefore, 
is unnecessary and indeed impossible—for 
him toéall in aid for his present purpose 
the provisions of s. 146. Similarly the 
appellant is in my view mistaken in attempt- 
ing to represent that he isin any sense a 
transferee of Lakshmana Chetty’s decree 
under r. 16 of O. XXI, instead of claiming 
his right to attach that decree and then 
- execute it. IfI may say so, the appellant, 
in attempting-to make use of s, 146 and 
r. 160f O. AAlin this case appears to 
“be taking a very circuitous route to get 
round an obstacle which dges not really 
lie in his path or which at the worst 
would crumble at a touch, namely, the 
District Munsif's order recording satisfac- 
tion. 

I do not think that the appellant's peti- 
tion under appeal should have been dis- 
missed. The proper course would have 
been to allow him to amend it by adding 
a prayer for the attachment of the decree 
in O. 8. No. 772 of 1920. I agree that thes 
present appeal should be allowed with 
costs that the dismissal of the appellant's 
execution petition should be set aside and 
that the petition should be remanded to 
the District Munsif for fresh disposal; but 
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I would add adiréction that the District 
Munsif should allow the appellant to 
add a prayer for the attachment of Lak- 
shmana Chetty’s decree in O. S.No. 772 of 
1920. 
VN 
N. H. 


V. Order set aside. 


ALLAHABAD HIGH COURT. 
Privy Cooncin APPEAL No. 37 oF 1925. 
December 18, 1925. 
Present:—Sir Grimwood Mears, Kr., 
Chief Justice and Mr. Justice Lindsay. 
BHAGWATI DAYAL—Appticant 
Versus 
Musammat DHAN KUNWAR AND 
ANOTHER-—OPPOSITE PARTIES, 

Civil Procedure Code- (Act V of 1908), s. 109— 

“Final order”, 
alppeal to Privy Council. 
_ The words “final order” in s. 109, C. P. O., are used 
in their ordinary sense, They mean an order which 
puts to an end a litigation between parties, or at all 
events disposes so substantially of the matters in 
issue between them as to leave only subordinate or 
ancillary matters for decision. fp. 1028, col. 2.] 

The order by which a Court sets aside a compromisd 


of a suit is an interlocutory and not a final order. [p. 
1028, col. 1,] 


meaning of-—Interlocutory order— . 


Appeals on matters interlocutory in their nature ' 


should bə allowed to be preferred to His Majesty in 
Council only when their decision gvill practically put 
anend to the litigation and finally decide the rights 
of the pariies. |p. 1028, col. 2.] 

Shankar Bharati v. Narasinha Bharati, 69 Ind. Cas, 
89; 47 B. 106; 24 Bom. L. R. 925; A. I. R. 1922 Bom. 
333 and Muhammad Sajjad Ali Khan v. Muhammad 
Ishaq Khan, 54 Ind. Oas, 504; 42 A. 174; 1 UPL, R. 
(AJ) 168; 18 A. L. J. 83, followed. 

Application for leave to appeal to His 
Majesty in Council. 

Messrs. Igbal Ahmad and Baleshwart 
Prasad, for the Appellant. 

Mr. Satlanath Mukerji, for the Respond- 
ents, 


JUDGMENT.—This isan application 


-by Bhagwati Dayal for leave ta appeal ta 


His Majesty in Council in consequence of the 
reversal by this Court of the decision of the 
Subordinate Judge, who allowed a com- 
promise between the parttes. 

The plaintiff brought a suit on the allega- 
tion that he had been adopted in 1916 by. 
Musammut Dhan Kunwar, a defendant, 
under a verbal authority given by her de- 
ceased husband, Salig Ram. other a 
fendant who wasimpleaded was Ajudhia 
Prasad, he having obtained a mortgage op 
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some of Salig Ram's property. After both 
the defendants had filed separate written 
statements denying the alleged adoption 
the parties were said to have come to a 
compromise, which was*evidenced by a 
document, dated the 6th of August 1923, re- 
gistered on the 8thof August. In the ordi- 
nary course theSubordinate Judgeissued a 
commission for verification of the deed by 
the pardanashin lady, Musammat Dhan 
Kunwar, and shedenied any knowledge of 
the compromise or having put her thumb- 
impression upon any document evidencing 
an agreement by which the suit was to be 
brought toaclose. She setup that if it 
were in fact her thumb-impression on the 
document, that it might have been obtain- 
ed from her during a period of illness. The 
learned Subordinate Judge thereupon in- 
quired into the questidh, took evidence on 
both sides, and came to the opinion that in 


- point of fact the lady had entered into the 


` and a Bench of this Court came to the con- 


compromise well knowing it to be the com- 
promise of the suit and having adequate and 
proper advice and protection from people 
who surrounded her, The learned Subordi- 
nate Judge, therefore, passed a decree in the 
terms of the .compromise. 

From that order by which the compro- 
mise was to be recorded the lady appealed, 


clusion that although in fact the thumb-im- 
pression was tat of the lady, the docu- 
ment was not fully explained to her, that 
she did not understand its nature, nor had 
she independent advice, and thereupon they 
set aside the, order of the learned Subordi- 
nate Judge. 

Thévalue of the subject-matter of the suit 
and the value for the purposes of the pro- 
posed appeal to His Majesty in Council is 
in excess of Rs. 10,000; and the contention 
of Mr.Iqbal Ahmad, who appears for the 
alleged adopted son, Bhagwati Dayal, is that 
the order of this High Court is appealable 
tg the Privy Council. It happens that there 
isa decision reported as Shankar Bharati 
v. Narasinha Bharati (1) wherein fact the 
exact question arose. Shah, A.C. J., and 
Crump, J., came te the conclusion, on slight- 
ly different reasoning, that the order by 
which a Oourt set aside a compromise was 
an interlocutory and not a final order. Mr. 
Justice Crump said in the course of his 
judgment ‘All that this order does is to 
defide that the manner in which the lower 

(1) 69 Ind. Oas. 80; 47 B. 105; 21 Bom, L. R. 925 
A L R, 1922 Bom, 383, é 
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Court disposed of this suit was incorrect, 
and that the suit must be disposed of on 
the merits, and not upon a certain compro- 
mise. I cannot see myself that this is in 
any sense a final order. I take the word 
‘final’ tobe used in its ordinary sense and, 
therefore, to mean an order which puts an end 
to the litigation between the parties or, at 
all events disposes so substantially of themat- 
ters in issue between them as to leave merely 
subordinate or ancillary matters for deci- 
sion”. ' 

There is also a decision of this Court in 
Muhammad Sajjad Ali Khan v: Muhammad 
Ishaq Khan (2) in which a Bench having 
considered all the authorities, and specially 
having had regard to a decision of the 
Patna High Courtin the case of Danby v. 
Tufazul Hussain (3) concluded the judg- 
ment as follows: “All of these cases are ’ 
conveniently grouped up in the Patna deci- 
sion and there is thus an uniform consensus 
of opinion that appeals on matters interlo- 
cutory in their nature should be allowed to 
be preferred to His Majesty in Council only 
when their decision will practically put an 
end to the litigation and finally decide the 
rights of the parties’. We think that is 
the test which ought to be applied and in 
this case it is obvious that the decision of 
their Lordships of the Privy Council would 
inone event only finally decide the rights of 
one party, and in the other it* would throw 
the whole matter open forthe trial which has 
never yet been held upon the merits of the 
action. Weare therefore of opinion that 
this matter is not appealable to His Majesty 
in Council and this application must be 
dismissed with costs including fees on the 
higher scale. i 

8. 8. 

N. H. . Application dismissed. 

2) 54 Ind. Cas. : 4 ` 
M: ) 54 Ind. Cas, 504; 42 A. 174; 1 U. P. L. R. (A) 


„È 45 Ind. Cas. 290; (1918) Pat. 1;4 P. L W. 


MADRAS HIGH COURT. 
APPEAL SUIT No. 189 or 1923. 
November 3, 1925, 
Present:—Mr. Justice Kumaraswami Sastri 
and Mr. Justice Venkatasubba Rao. 
RAMU CHETTY AND OTAERS—PLAINTIFFS 

: —APPELLANTS 
Versus 
PANCHAMMAL AND ANoTHER— 
| DeFENDANTS—RESPONDENTS, 
Evidence Act (I of 1872), s, 01—Unvegistered parti, 
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s 
tion deed—Terms of partition and division of status, 
proof of—Conduct of parties. 

That there was a division of status can be proved 
even if the deed of partition is inadmissible in evi- 
dence for want of registration. |p. 1029, col. 2.] 

Rajangam Ayyar v. Rajangam Ayyar, 69 Ind. Cas, 
123; 46 M. 373; 31 M. L. T. 136; 4 U. P. L. R. (P. 0.) 
Bo; 16 L. W. 615; A. I. R. 1922 P. O, 266; 27 ©. W. N. 
561; 44 M. L. J. 745; 37 C. L. J. 435; 21 A. L, J. 460; 
50 T. A. 134 (P. C.), relied upon. 

An unregistered document may be used to deter- 


` mine the nature of the possession held by a party. 


[ibid.] 

Where a deed of partition is inadmissible in evi- 
dence for want of registration, the terms of the parti- 
tion cannot be proved except by the document itself. 


But if it is unnecessary to decide the terms of parti-- 


tion, it is open to a Court to infer from the conduct 
and dealings of the parties that there was a division 
of status. [p. 1030, col. 1.] 

Appeal against a decree of the Court 
of the Subordinate Judge, Vellore, in 
Original Suit No. 88 of 1921. 


Mr. T. M. Krishnaswamy Aiyar, for the 
Appellants. . 

Messrs. K. Ramanatha Shenai and K. San- 
jivt Kamath, for the Respondents. 


JUDGMENT. 


Kumaraswami Sastri, J.—The 
plaintiff is the appellant. His case is that 
the first defendant and some others were 
members of a joint Hindu family, that on 
the death of the first defendant’s husband 
he became solely entitled to the property, 
that the first defendant is in wrongful pos- 
session of the items mentioned in the 
plaint. His claim is for a declaration of 
the plaintiff's right to the items mentioned 
in schedules A, B, U, of the plaint, for de- 
livery of possession and for injunction and 
other reliefs. 

The case of the defendant is that her 
husband was not a-member of the joint 
family with the plaintiff on the date of his 
death, but that he was a divided member of 
the family and he was enjoying certain pro- 
perties in his own right and on his death 
she was in possession of them in her own 
right, 

The Subordinate Judge has found on the 
evidence adduced that the defendant’s hus- 
band was divided in status and that she was 
in enjoyment of the property and dismissed 
the suit.. 

The appellant's Vakil frankly admits 
that he cannot dispute the correctness of 
the finding but his contention is, having 
regard to s. 92 of the Evidence Act, the 
finding is not admissible because there was 


an unregistered partition deed between the > 
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members of the family in 1914. And there: 


being an unregistered deed all the evidence 
of the conduct of the parties and therights 
of the various members is inadmissible. I 
am’ unable to agree with him in his conten- 
tion. So far as" the division of status is 
concerned, a recent decision of the Privy 
Council in Rajangam Ayyar v. Rajangam 
Ayyar (1) is clear to the effect that a divi- 
sion of status can be proved even though 
the document has not been registered. Tt 
has also been held by their Lordships of 
the Privy Council that an unregistered 
document may be used to determine the 
nature of the possession held by a party. 
The Subordinate Judge has not relied upon 
any unregistered partition deed. For the 
purpose of coming to the conclusion he has 
arrived at, he takes the conduct of the 
parties into consideration and comes to the 
conclusion that not only has the division 
of status been proved but all the properties 
claimed have been-enjoyed by the defend- 
ant’s husband in his own right. I do not 
see why the evidence as regards the conduct 
of the parties in their dealings with each 
other and with regard to specific items of 
property should not, coupled with the find- 
ing ofa division of status, be used and 
relied upon to show that certain properties 
which the plaintiff claims are not in wrong- 
ful possession of the defendant hut belong- 
ed to. the defendant’s hugband. I do not 
think that on the facts of the case, s. 92 of 
the Evidence Act is necessary to be invoked 
by any ofthe parties, The plaintiff comes 
into Court and says that he is the absolute 
owner of the property, because he is a 
member of an undivided family. The de- 
fendant says that her husband was‘ not a 


member of an undivided family, that he 


was divided in status, and that he enjoyed 
certain properties separately, as a divided 
member of the family, Thisis not a case 
when aclaim is made by the defendant to 
any property on the allegation that it came 
to her by virtue of a deed of partition which 
is unregistered and so inoperative. The 
plaintiff's claim as a member of the joint 
family could not besustained. I think the 
decision of the Subordinate Judge on the 
facts of the case is correct and would dis- 
miss the appeal with costs. 


(1) 69 Ind. Cas. 123; 46 M. 373; 31 Me L. T. 136; 4 U. 
P. L. R. (P. 0.) 85; 16 L. W. 615; A. I. R. 1922 @. 0. 
266; 27 C. W. N. 561; 44 M. L. J. 745; 37 0. L. J. 435; 
21 A. L. J. 460; 50 1 A. 134 (P. O), 
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Venkatasubba Rao, J.—I agree. 
According to the plaintiff he and the de- 
fendant’s husband were undivided. On 
that footing he claimed possession. The 
defendant pleaded that there was a divi- 
sion, The lower Court has dismissed the 
plaintiff's suit. In the course of the trial it 
appeared that there was a writing evidenc- 
‘ing the partition but it was not registered 
and no attempt was made to file it. The 
` learned Judge has found that there was a 
-partition relying mainly upon circumstances. 
He has inferred partition from circum- 
stances such as these. The defendant's hus- 
band lent monies and realised them in his 
own name. He dealt with the property as 
if he was the absolute owner of it. He 
carried on a separate business and was 
assessed to income-tax individually. From 
these and similar circufnstances the Judge 
has inferred a partition. It is now contend- 
ed for the appellants that under s. 92 of the 
Evidence Act evidence of partition ought not 
to have been received. Section 92 has clearly 
no application. The appellant’s learned 
Vakil probably intends torely upon s. 91. 


As the terms of the partition have been’ 


reduced to the form of a document, no evi- 
dence can be given under that section to 
prove the terms of that partition except the 
document itself. This section does not 
equally apply as the defendant has not 
attempted to giv% evidence in proaf of the 
terms of the document. The evidence was 
directed to prove that the parties lived as 
members of a,divided family. From their 
. conduct the Judge as I have said inferred 
a partition. Yt was not necessary to decide 
what the terms were on which the partition 
a was made, nor does the Judge purport to 
decide those terms. He merely finds that 
the parties became divided and I do not 
think that there is anything in the Evidence 
Act to prevent him from doing it. He, in 
effect, says “the plaintiff says the family was 
_umdivided. I find they were divided in 
interest”. The Judge.says nothing more. 
The plaintiff having come to Court with 
the case that the family was undivided and 
. his case having been found to be false, his 
suit was liable to be dismissed. The plaint- 
iff does not ask in his plaint that if there 
was a division in status, the Court should 
determine what the properties are to which 
he is entitled. On the finding the plaint- 
iff case was untrue it was open to the 
Judge to dismiss the suit. Section 91 is 
not in the defendant's way and the decision 
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of the Judge is perfectly correct. T agree 
that the appeal should be dismissed with 
costs. : 
Y.N. v. 
8, D. 


Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Civit Revrsrox No. 128 or 1925, 
December 22, 1925. 

Present :—Mr. Justice Daniels. 

RAM BADAN UPADHIYA AND 
ANOTHER—DEFENDANTS—APPLICANTS 
versus 
SANKATBHA MISRA AND oTHERS—~ 
PLAINTIFFS— OPPOSITE PARTIES, 

Civil Procedure Code (Act V of 1908), s. 115, 
0. XXIII, r. l—~aApplication for withdrawal of appeal 

—Order passed for withdrawal of suit—Revision. 

On an application not to withdraw the appeal but 
to withdraw the suit the Appellate Court passed the 
following order :— 

“This appeal is withdrawn; hence itis dismissed. 
The appellant may bring a fresh suit if neces- 


sary”: 

Held, that the order was open to revision inasmuch 
as (i) it was not warranted at all by the terms of the 
application and (zi) it was passed without any reasons 
and without the Court applying its mind to the 
question whether there were sufficient grounds to 
allow a withdrawal with permission to file a fresh suit. 

Ganga Prasad v. Kishni, 87 Ind. Cas. 175; 47 A, 
319; L. R, 6 A. 155 Civ.; A. I. R. 1925 All. 466, refer 
red to. 3 

Civil revision against an order of the 
Subordinate Judge, Jaunpur, dated the 
29th of April 1925. 

Mr. N. Upadhiya, for the Applicants. 

Mr. Surendra Nath Verma, for the Oppo- 
site Parties. : 

JUDGMENT.—This is an application 


‘in revision of an order passed under O 


XXIII, r. 1, © P. C., giving the plaintif 
permission to filea fresh suit. The order 
is an extraordinary one. It was passed by 
the Appellate Court and runs thus :— 

“This appeal is withdrawn; hence it is” 
dismiseed...... The appellant may bring a 
fresh suit if necessary.” The effect of the 
dismissal of the appeal is to leave the judg- 
ment of the original Court standing, and 
though the learned Subordinate Judge says 
that the appellant may bring a fresh suit 
he has passed no order for withdrawing 
the original suit. “No reasons are given for 
his order. It is contended that these 
reasons are supplied by an application pre- 
sented on the same date. The application - 
is not of a nature to support any .order 
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‘allowing the suit to be withdrawn with per- 
mission to bring a fresh one. It is abso- 
‘ lutely vague. It gives no particulars what- 
ever. It states thatsome matters unspecified 
are not mentioned in the plaint and that 
some other matters are not fully mentioned, 
and that thereis some legal flaw the nature 
of which is not even indicated. A prelimi- 
nary objection is raised that no revision 
lies, but it has been held in numerous cases 
the most recent case being Ganga Prasad 
.v. Kiskni (1) that where an order of this 
kind is passed without any reasons and 
without the Court applying its mind in the 
least to the question whether there were 
sufficient grounds to allow a withdrawal 
with permission to file a fresh suit arevi- 
sion application can be entertained. I find 
further that the application on which the 
‘order was passed was not an application to 
withdraw the appeal but an application to 
withdraw the suit. The learned Counsel for 
the applicant contends that as he only com- 
plains about the portion of the order which 
gave permission to file a fresh suit only that 
portion ofthe order can be set aside. It 
appears to me, however, that I must look 
at the orderas awhole. The Court below 
professing to allow the application passed 
an order which was not at'all warranted by 
the terms of the application. The appel- 
lant had in fact never applied to withdraw 
his appeal. I must, therefore, set aside the 
whole of the order passed by the Court 
below and direct that Court to re-hear the 

appeal on the merits. ? f 
The applicant will have his costs of this 
revision in any event. . 
S. D. Order set aside. 


(1) 87 Ind. Cas. 175; 47 A. 319; L. R. 6 A. 155 Civ.; 
A. R. 1925 All. 466. 
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CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decres No. 802 
oF 1923. 
July 29, 1925. 
Present:—Mr. Justice Chakravarti, 
RAMDHANI MUCHI—PLAINTIFE 
— APPELLANT 
versus 
KHAKSHARDAS TATI AND ANOTHER 
—DEFENDANTS—RESPONDENTS. 
Limitation Act (IX of 1908),s. 5—Appeal filed 
beyond time—Eaxtension of time—Diserezion of Court 
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—Bona fide review proceedings—Issue of notice on 
application, if sufficient—Prospect of success. 

Discretion of Court must not be exercised arbitrarily 
but upon sound legal principles. [p. 1032, col. 1.] 

Brij Indar Singh v. Kanshi Ram, 42 Ind. Cas. 43; 
45 (0.94 at p. 106; 33 M. L. J. 486; 22 M. L. T. 362; 6 
L. W. 592; 126 P. W. R. 1917; 15 A. L. J. 777; 19 Bom. 
L. R. 866; 3 P.L. W. 313; 260. L. J. 572; 104 P. R. 
1917; (1917) M. W. N. 811; 22 O. W. N. 169; 127 P.L. 
R. 1917; 44 L A. 218 (P. O), relied on. 

In an application for extension of time by an appel- 
lant who has been prosecuting review proceedings, the 
applicant must show that the application for review 
was prosscuted with due diligence and that there were 
reasonable grounds for filing such an application. [p. 
1033, col. 1.] . 

When the applicant fulfils the above conditions and 
the Court either ignores thom or decides the applica- 
tion.upon other grounds there would be no exercise of 
judicial discretion. [ibid.] 

The test of a bona fide application for review is not 
the prospect of success of the applicant. Issue of 
notice on the opposite party is sufficient. ibid.] 

Sharpe v. Wakefeld, (18915 A. C. 173; GOL. J. M. O. 
73; 64 L. T. 180; 39 W. R. 551; 55 J. P. 197 and In re 
Brojender Coomar Roy, B. L. R. Sup. Vol. 728; 7 W, 
R. 529, followed, 


Appeal against a decree of the District 
Judge, Mymensingh, ddted the 18th of 
August 1922, affirming that of the Munsif, . 
Third Court, at Mymensingh, dated the 3rd 
of March 1922, 


`- Babu Birendra Kumar De, for the “Ap- 


pellant. 
Babu Phanindra Lal Moitra, for the Re- 
spondents.. 


e 

JUDGMENT.—The plaintiff is the - 
appellant before me. The suit out of which 
this appeal arises was brought fora decla- ` 
ration of a right of way and for g perpetual 
injunction restraining the defendants from 
causing any obstruction to the plaintiff's 
use of the pathway. The defendants denied 
the plaintiff's right as claimed. 

The Court of first instance dismissed the 
suit. The plaintiff then applied for a re- 
view of the judgment of the learned Munsif. 
Notice was issued upon the defendants to 
show cause why the review should not be 
admitted. On the application of: the de- 
fendant the application for review was 
taken up before the date fixed for the hear- 
ing in the notice, and was yltimately dis- 
missed, I ought to have stated tbat the 
application for review was based upon the 
ground of discovery of fresh evidence. 
After the application for review was dis- 
missed the plaintiff fled an appeal to the . 
District Judge against the original judg» 
ment of the Munsif dismissing the’ suit. 
The learned Judge has dismissed the appeal 
on the ground that it was barred by limi- 
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tation. The appeal, undoubtedly, was filed 
long after the time allowed by law for an 
appeal to be filed before a District Court. 
But the plaintiff prayed that the time occu- 
pied by the application dor review should 
be deducted in calculating the period o 
limitation. : 

The learned District Judge confines him- 
self only to the question of limitation in 
filing the appeal; and although his judgment 
contains some observations on questions as 
to the merits of the case discussed by the 
Munsif, the observations of the learned 
District Judge were only in reference to 
the question as to limitation on account of 
the delay in filing the appeal and not for 
the purpose of deciding -the case on the 
merits. The learned District Judge says in 
his judgment: “He was in fact prosecut- 
ing review application with what appears to 
have been quite adequate diligence for a 
time which if credited-to him would render 
his. appeal timely.” The learned Judge, 
therefore, finds thatthe application for re- 
view was filed and prosecuted with due 
diligence. He then says: “What is urged 
against him is that the review petition was 
not a proper one, being one, which had no 
reasonable prospect of success.” Later on 
the learned Judge says: “The question for 
decision, therefore, is whether there were 


` reasonable and,proper grounds of review in 


this case.” And after discussing the merits 
of the application for review the learned 
Judge says: “Regarding this part of the 
case, therefere,*the review petition never 
had any prospect of success whatsoever,” 
Then he concludes his judgment by observ- 
ing “I accordingly decide that there were 
no reasonable or proper grounds of review 
and that the appeal must be rejected as 
time-barred," 


The question no doubt primarily is a 
question of fact: The contention of the 
plaintiff was that in the circumstances of 
this case the Court should, in the exercise 
of its discretion, have held that the appel- 
lant had sufficient cause for not preferring 
the appeal withiy such period. The ques- 
tion as -to the exercise of discretion is no 
doubt also a question which is ordinarily 
a question of fact. But such discretion must 
not be exercised arbitrarily but upon 
sound legal principles which govern 
thee exercise of such discretion. Their 
Lordships of the Judicial Committee laid 
down the following rule in the case of 


pae a 
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e 
Brij Indar Singh v. Kanshi Ram*(\): “It 
was strenuously urged by the learned 
Counsel for the respondents that inasmuch 
as the power ins. 5 is admittedly a discre- 
tionary power, this Board ought not to 


_interfere with the discretion exercised by 


Mr. Justice Johnstone, and he cited cases 
of which Sharpe v. Wakefield (2) may be 
taken asatype. In reality, however, that 
case is against him. For it laid down that 
discretion there as here must be a judicial 
and: not an arbitrary discretion. Now if 
the Judge who purports to exercise the 
discretion does so under the view that there 
is no general rule, when in fact there is 
one, if he has, to use an expression often 
used in another class of cases, misdirected 
himself as to the law to be applied to the 
case he cannot exercise a judicial discretion, 
and the Superior Court in this case this’ 
Board—must either remit the case or exer- 
cise the discretion themselves.” Now the 
learned Vakil for the appellant has con- 
tended before me that in exercising his 
discretion the learned Judge has apparently 
recognized no principle or general rule that 
exists as regards the exercise of discretion. 
Their Lordships of the Judicial Committee | 
referred with approval to the rule which 
was laid down by the Full Bench of this 
Court in the case of In re Brojender Coomar 
Roy (8). The rule -so approved by their 
Lordships of the Judicial Committee runs 
thus: “Ifa party presents an application 
for review of judgment within the ordinary 
period limited for appealing, the time occu- 
pied by the Court in disposing of such 
application will not be reckoned among the 
days limited for appealing, but will be 
added thereto and a memorandum of appeal 
presented within such extended period will 
be received eas. presented within time.” It 


_is not disputed in the present case that if 


the time occupied by the application for 
review is deducted the appeal would be in 
time. The only question is as to whether 
the application for review fulfilled the con- 
ditions laid down by their Lordships of the 
Judicial Committee, The question was also 
discussed at considerable length by Mr. 
Justice Mukerji in the case of Gobinda Lal 

(1) 42 Ind. Cas. 43; 45 C. 94at p. 106; 33 M. L. J. 
486; 22 M. L. T. 362; 6 L. W. 592; 126 P. W. R. 1917; 
15 A. L. J. 717; 19 Bom. L. R. 8€6; 3 P. L. W. 313; 26 
C. L. J. 512; 104 P. R. 1917; (1917) M. W. N. 811; 22 0. 
W. N. 169; 127 P. L. R. 1917; 44 I. A. 218 (P. OL). 

(2) (1891) A. C. 173; CO L. J. M. C. 73; 64 L. T. 180; 
39 W. R. 551; 55 J. P. 197. 

(8) B. L. R. Eup. Vol. 728; 7 W. R, 529. 
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e 
Dasv. Shiba Das Chatterjee (43. After dis- 
cussing the Full Bench case referred to by 
their Lordships of the Judicial Committee 
and exhaustively discussing all the cases 
on the point he laid down the rule as fol- 
lows (at page 1329*) “where, on the other 
hand, a party has bona fide presented an 
application for review of judgment and 
upon such application notice has been 
issued to the opposite party, the applicant 
ought not to be deprived of the benefit of 
the principle laid down in the Full Bench 
cases, because after hearing both sides, the 
Court comes to the conclusion that there 
are no good grounds fora review.” Later 
on the learned Judge says (at page 13304). 
“Taking all the cases together, the rule, 
which may be fairly deduced therefrom, 
appears to be that a bona fide application 
for review of judgment presented and pro- 
secuted with due diligence should, except 
in special cases, be regarded as a sufficient 
cause for not presenting the appeal within 
the prescribed period.” It appears, there- 
fore, all that the appellant has to show is 
that he prosecuted the review application 
with due diligence and that there were 
reasonable grounds for filing such an app- 
lication for review. If these conditions are 
fulfilled and the Court either ignores this 
rale and decides the questions upon the 
grounds which are in disregard of or are 
inconsistent with the rule so laid down then, 
in the words of the Judicial Committee in 
the case which I have already cited, the 
learned Judge has misdirected himself as 
to the law to be applied to the case. And 
although the question to be decided was a 
question as to the discretion to be exercised 
under s. 5 of the Limitation Act, that dis- 
cretion must be a discretion exercised not 
arbitrarily but on principles which govern 
the exercise of judicial discretion. The 
learned Judge, as I have pointed out, does 
not exercise his discretion, because he was 
unable to find that there were reasonable or 
proper grounds of review. AsI read his 
judgment what he really means to say is 
that in his opinion the application for re- 
view had no prospect of success, But that 
is not the criterion for the decision of the 
question. Ifthe petitioner exercised due 
diligence in filing and prosecuting his ap- 
plication andifit is shown that his appli- 
cation was bona fide and is based on rea- 


(4) 33 C. 1323; 10 O. W. N. 986; 3 O. L. J. 545. 
“*Pages of 33 O.--[ Ed] 
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sonable ground then, according to the 
authority I have cited, he ought to have 
been allowed a deduction of the time occupi- 
ed in prosecuting the review, In the pre- 
sent case, as I have already stated, after 
the application whs filed notice was issued 
upon the opposite party, the time occupied 
from the date of the notice until the final 
disposal of the matter iby the learned 
Munsif was entirely beyond the control of 
the appellant. So far as I know the practice 
of this Court, it has been always consider- 
ed that the issue of notice by the Cour 
upon the opposite party was sufficient evi- 
dence of the reasonableness of filing the 
application for review, and in such cases 
the time occupied in prosecuting the re- 
view has been deducted from the time 
which had elapsed between the date of the 
decree and the date of filing the appeal, 
This is also the rifle which Mr. Justice 
Mukerji deduced from the cases. It is not 
necessary for the applicant for review to 
show as the learned Judge seems to me to 
demand that his application for review 
hada prospect of success as demanded by 
him. In fact the whole judgment of the 
learned Judge is devoted to a discussion of 
the merits of the review application. All 
that is needed isto find whether the ap- 
plication was bona fide and that applicant 
for review had reasonable grounds for filing 
the application for review: and that is all 
that the rule demands,” It should .be 
observed that an application for review of 
judgment on discovery of fresh evidence 
stands on a different footing than an appli- 
cation for review on the same materials. 
In a case like that the matter cannot. be 
disposed of without hearing both parties. 
I think, therefore, that the judgment of the « 
learned District Judge is erroneous, and he 

has failed to exercise his -discretion on 

sound principles which govern the exercise 

of such discretion. 4 . 

The learned Judge has found that “he 
(the appellant) was in fact prosecuting fe- 
view application will what appears to have 
been quite adequate diligence for a time 
which if credited to him would render his 
appeal timely.” Then notice was issued. 
upon the opposite party and after hearing 
both parties the application was refused. 
Applying the principles above referred to, 
the appeal should have been held not barred 
and the learned Judge ought tb have heard 
the appeal on the merits. Iset aside? the 
decree of the learned District J udgeremitthe 
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appealto him to be heard according to law. 
I think the appellant is entitled to the 

costs of thisappeal. The other costs will 

abide the result. 3 
M. B. 
N.H. 


Appeal allowed, 


PATNA HIGH COURT. 
APPEAL FROM ORIGINAL Decree No. 58 
oF 1921. 4 
_ December 28, 1924. 
Present: —Justice Sir Jwala Prasad, KT., 
and Mr. Juste Adami. 
Musammat JASODA KUER— PLAINTIFF 


—APPELLANT 
VETEUS 
JANAK MISSIR AND OTHERS ~DEFENDANTS 
— RESPONDENTS, 


Registration Act (XVI of 1908), s. 28—Place of 
registration —Property included bona fide in sale-deed 
to give jurisdiction to particular Sub-Registvar—F raud, 
absence of—Registration, validity of. 

In a proceeding for registration of a document the 
question of title to the property purporting to be con- 
veyed by the document cannot be gone into. Section 
28 of the Registration Act does not require anything 
more than the existence. of a property within the 
jurisdiction of a partfrular Sub-Registrar in order to 
entitle him to register a document transferring that 
property. [p. 1043, col. 2; p. 1044, col. 1] 

Where a vendor in order to enable-himself to 
register a sale-deeg retating to certain property in 
the office of a particular Sub-Registrar obtains a con- 
veyance in his own name of certain property situated 
within the jurisdiction of that Sub-Kegistrar and 
then includes it in the sale-deed executed by him, the 

e registration of the sale-deed by that particular Sub- 
Registrar, in the absence of any intention to defraud, 
is perfectly valid. [p. 1043, col."1.] oo) 

Appeal from a decision of the Special 
Subordinate Judge, Palamau, dated the 6th 

- December 1920. À 
Messrs, Syed Hasan Imam, Khurshaid 

Husnain and Syed Ali Khan, for the Appel- 

lant. 
Messrs. P. C. Roy and N. N. Sen; for the 


Respondents. 
: JUDGMENT. 

Jwala Prasad, J.—This appeal arises 
out of a suit in ejéctment. Shorn‘of the 
details, the plaintiff's case is that village 
Keri asli ang dakhli including its Tola 
Bhagéya was the ancestral khairat properly 
of three brothers, viz., Kinu Misra, Gopal 
Misra and Rupan Misra, Tola Bhagiya is 
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one of the dakhli or dependent villages of 
Mouza Keri. It was let out in mokarrart 
by Rupan Misra and his co-sharers to one 
Prabhu Narayan Singh and others who 
granted a zarpeshgi lease, dated 7th April 
1887, of their mokarrari right in favour of 
Bhawan Sahu and others. Defendant No. 6 
is in possession of Tola Bhagiya of zarpeshgi- 
dar under sale-deed, dated-the 18th March 
The three brothers Kinu 
Misra, Gopal Misra and Rupan Misra are 
dead. Defendant No. I is the son of Kinu 
Misra, and defendants Nos.2 to 5 are the 
sons of Gopal Misra. 

On the 22nd May 1895, corresponding to 
Jeth 14th, 1952 Sambat, defendant No, 1 
Janak Misra, son of Kinu Misra, Gopal 
Misra father of defendants Nos. 2 to 5 and 
Rupan Misra conveyed to plaintiff by a 
deed of sale (Ex. 3-A) the whole of village 
Keri including Tola Bhagiya and other 
appurtenant Tolas for a consideration of 
Rs. 8,900, and in pursuance of the said 
kabala delivered possession of the same to 
her, The plaintiffcontinued to be in peace- 
ful possession of the disputed property and 
has been paying cesses to the Kumar. of | 
Tori, proprietor of the village. The plaint- 
iff's husband Bahadur Sahu died in 1909, 
and she being a pardahnashin lady there 
was nobody to look after her interest pro- 
perly. The defendants taking advantage of 
this began to instigate the tendnts of Keri 
to stop paying rent to the plaintiff, and 
managed to have Tola Bhagiya mapped and 
recorded as an independent village and to~ 
have some five hamlets or Tolas which really 
appertain to Keri proper included in Tola 
Bhagiya. They wrongfully and fraudulent- 
ly got their names recorded in the settle- 
ment papers. The plaintiff coming to know . 
of this, preferred an objection under ‘s. 83 
of the Chota Nagpur Tenancy Act, which 
was; however, rejected. The Record of 
Rights was finally published in Keri on the 
14th January and in Bhagiya on the 21st 
January 1916. After this publication the 
defendants dispossessed the plaintiff from - 


.the whole property in 1916. -Upon these 


allegations the plaintiff claims her title 
under -the registered kobala, dated the 22nd ° 
May 1895, and also by adverse possession to 
the whole of village Keri asli mai dakhli 
including its hamlets, She further seeks 
a declaration to the effect that Bhagiya 
isa mere Tola (hamlet) which appertains to 
village Keri, and is not an independent 
mouza; that the real boundaries of Bhagiya, 
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are those contained in the kabala of defend-- 
. ant No. 6 (Ex. 13), dated the 18th Mareh 
- 1909 and that the said defendant only is 
entitled to hold the area of Bhagiya which 
is covered by his kabala and that the re- 
maining portion, which has been mapped 
as part of Bhagiya by the Revenue Author- 
ities in courseof the recent Cadastral Survey 
appertains to Keri proper. The plaintiff, 
therefore, prays for recovery of possession 
of Keri and its. hamlets as detailed in the 
plaint, with the exception of the trees men- 
tioned in Sch. A, together with mesne 
profits of the value of Rs. 2,400, from Sambat 
1973 to 1975 and future mesne profits 
pendente lite, 

Three sets of written statements were 
filed in the case: (1) by defendant No. 1 
Janak Misra, (2) by defendants Nos. 2 to 5 
and (3) by defendant No. 6 the zarpeshgidar. 
The allegations in the first two pleadings 
are substantially the same. They plead 
‘amongst other things that the suit is not 
maintainable by plaintiff, impugning the 
kabala of 1895 (fix.3-A) set up by the plaint- 
iff as a forged and-fraudulent transaction, 
that it is bad for defect of parties and is 
barred by limitation. They had no pro- 
perty at Ranchi and as such there was 
fraud in registration. Defendant No. 1 
was gained over by plaintiffs husband 
Rahadur Sahu, who was a famous litigant. 
They had ineifrred no debts and the so- 
called creditors were creatures of Bahadur 
Sahu. Bhagiya has correctly been surveyed 
and mapped. Plaintiff never held posses- 
sion of the property nor collected any rents 
from the tenants. Defendant No. l further 
contends that Bahadur Sahu was his agent 
(mukhtear-am), that he was entirely under 
his influence and executed a document in 
favour of Bahadur Sahu and ehis brother 
‘Binda Sahu on the representation that he’ 
would not have to part with possession of 
the property and that it would protect his 
interest in the same. Defendant.No. 6 
alleges that the mokarraridars Sham Karan 
Bharathi and others should have been made 
party to the suit, that Bhagiya has correctly 
been measured by the Revenue Authorities 
as an independent mouza, that the khairat- 
dar of Keri is only entitled to get an annual 
rent of Rs. 
Bhagiya and that defendants Nos. 1 to 5 
have all along been in possession of Keri 
and the plaintiff had no manner of title. in 
or possossion of the property. He pleads 
- limitation and contends that the plaintiff 
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cleverly managed to get her name recorded 
in course of the settlement proceeding in 
the district without being in- possession of 
the property. He, however, does not appear 
to have taken any keen interest in the 
Court below and has not entered appear- 
ance in this Court. The real disputants 
are defendants Nos. 1 to 5, and the two 
written statements filed by them are mutatis 
mutandis thesame. The following issues 
were framed in the Court below:— 

(1) “Has the plaintiff any cause of 
action?” 

(2) “Is the Court-fee paid insufficient?” 

(8) “Is the suit barred by limitation?" 

(4) “IsBhagiya a Tola of village Keri with 
boundaries as stated in the kabata, dated 
the 22nd May 1895, or is it an independent 
village as stated by defendant No. 6?” 

(5) “Has the plaintiféacquired any right, 
title or interest in village Keri and Tola 
Bhagiya and other Tolas with the exception 
of the trees mentioned in the plaint by her 
alleged purchase?” 

(6) “Is the plaintiff evititled to get pos- 
session of the disputed property?” 

(7) “Is defendant No. 6 a mere zarpeshgi- 
dar of Bhagiya only?” 

(8) “Is the plaintiff entitled to get mesne 
profits? Ifso, how much?” 

(3) “To what relief, if any, is the plaintiff 
entitled?” = 

(10) “Is the suit bad fer defect of 
parties?” 

(11) “Is the suit maintainable by plaint- 
iff Phi 


(12) “Whether the kabala set°up by the 
plaintiff is illegal? Does it affect the pro- 
perty conveyed thereby?” e 

(13) “Was plaintiff's husband a mukhtear- 
am of the defendant? Did he commit any ` 
breach of faith in taking the above kabala? 
Is it binding on the defendants?” 


Issue No. 2 is stated by the learned Sub-, 
ordinate Judge not to have been pressed by 
the defendants. Issue No. 10 has been decid“ 
ed in favour of the plaintiff. Theremaining. 
issues were decided against the plaintiff. 
In the result the Subordinate Judge dis- 
missed the plaintiffs suit. “ 


The learned Subordinate Judge has con- 
sidered issues Nos, 3, 5, 6, and 13 together, 
The plaintifi’s title is based upon the kabala . 
of the 22nd May 1895 (Bx. 3-A), and the first 
question is whether this kabala was execue- 
ed by Rupan Misra and-Janak Misra and 
Gopa Misra the predecessor-jn-interest of 
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defendants Nos. 2 to 5. The learned Sub- 
ordinate Judge says that “as regards the 
genuineness of the kabala (Ex,3-A) noexpress 
issue was laid down”. He says that defend- 
ants Nos. 2 to 5, the sons of Gopal Misra, 
emphatically deny the genuineness of the 
deed and that the pleadings of defendant 
No. 1 Janak Misra as set forth in his 
written statement are “sufficiently vague,” 
but, says the learned Subordinate Judge, 
taking together his pleadings and deposi- 
tion he also challenges the execution of 
the deed. Thus, although no definite issue 
was framed as to the genuineness of the 
kabala, the learned Subordinate Judge 
has tried to deal with the question. He 
disposes of the witnesses called by the 
plaintiff to prove the execution of the deed 
by Rupan, Janak and Gopal with the 
remark that these witnesses are more or 
less creatures of the plaintiff's husband 
Bahadur Sahu and that most of them, 
though they say that» the execution took 
place in their presence, did not subscribe 
themselves as witnesses to the deed. As 
regards the signatures of the executants 
upon the deed in question, he observes: 
“Though each of them purported to have 
signed baqalam khas (by his own pen) 
the three signatures were affixed evidently 
by thesame pen and hand. It is beyond 
dispute that whoever he might have been, 
it was the ong and the same person who 
signed the names of the three executants 
- on the deed. Again, though similarity of 
handwriting is no criterion for testing the 
genuineness of*a deed, my attention has 
been drawn by the plaintiff's Pleader to 
the signatures of those alleged executants 
appearing on certain registered mortgage- 
deeds (Exs. 4 to 4-0). But I must say that 
the signature of Rupan as affixed to the 
kalala does not resemble the one appearing 
on the mortgage-deed (Ex, 4).” i 


There is, however, no such observation 
as regards the signaturesof the other two 
executants'Gopal and Janak whose signatu- 
res also appear on the mortgage bonds (Exs. 
4to4-C) The learned Subordinate Judge 
does definitely record a finding that Janak 
and Gopal or for the matter of that Rupan 
did not actually sign the deed in question: 


He then refers to another circumstance 
throwing suspicion upon the transaction 
which is sđid to have resulted in the kabala 
in question and that is that Anwar Khan, 
who is said to have identified the executants 
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and was before the Registrar both when 
this kabala and the mortgage-deed (Ex. 4) 
were admitted to registration, was Bahadur 


.Sahu’s gomashta, 


In short, the learned Subordinate Judge 
has thrown out certain criticisms as re- 
gards the evidence adduced by the plaintiff 
to prove the execution of the kabala in 
question, but has not come to a definite 
finding that the kabala wag not executed 
by Rupan, Gopal and Janak. That this is 
so will eminently appear from the finding 
of the learned Subordinate Judge upon the 
question of the execution of the kabala. 
He concludes his judgment upon this point 
in the following words :— 

“In fact, the circumstances attending the 
execution of the kabala are extremely 
suspicious and the evidence regarding. 
execution offered on behalf of the plaintiff 
should, therefore, be received with caution.” 
True, but the learned Subordinate Judge 
stops here and does not giveus his definite 
finding upon the point after examining the 
evidence in the case in the light of the 
above caution. A careful analysis of the 
evidence will show that there is no room 
for any suspicion as to the due. execution 
of the deed in question by Rupan, Gopal 
and Janak. Two of the executants Rupan 
and Gopal are dead. Their heirs defend- 
ants Nos. 2 to 5 deny the execution of the 
kabala by them. Ramtahal Misra defendant 
No. 2, son of Gopal Misra, has examined 
himself to prove the negative and denies 
the signatures upon the kabala in question 
as being of his father and Gopal and his 
uncle Rupan. But is -he competent to 
prove ordisprove the signatures of Gopal 
and Rupan? He was 20 to 30 years of age ` 
on the 8th day of December 1920 when he 
was examired as a witness in the case. - 
Therefore in 1895 he was a lad of nine 
years. Hesays inhisevidence that he got 
discretion about 18 years ago, that is, in 
the year 1902, He nowhere makes himself 
competent to prove or disprove the signa- 
tures of Gopal and Rupan. In order to prove 
the handwriting or signature of another 
person one must show that he is acquainted 
with the handwriting or signature of that 
person. Ramtahal does not say a word about 
it in his evidence-in-chief, In cross- 
examination he gives up the show altoge- 
ther, where he says.— 


“I have no paper written by my father or 
uncle. Ihave no recollection of their hand- 
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writing. - Their writing was Of different 
style. I know how to read and write a 
| little.” 

Janak Misra defendant No. 1 has. also 
examined himself in the case. He is 59 
years of age and certainly he was associated 
with his brothers Rupan and’ Gopal in the 
management of his family affairs. He is 
supposed to be one of the executants of 
the bond, Ifthere was anybody who was 
competent to speak about the signatures 
of Gopal and Rupan,it was Janak Misra. 
He, however, does not take the responsibili- 
ty of denying their signatures upon the 
kabala in question. There is, therefore, 
though a denial in the written statement 
filed by defendants Nos. 2 to 5, no evidence 
in the case disproving or denying the 
signatures of Gopal and Rupan upon the 
‘kabala in question. Therefore the denial 
in the written statement is not substantiat- 
ed and’ Janak’s omission in the written 
statement to expressly deny the signatures 
‘is a proof positive that the signatures on 
the kabala in question, which purport to be 
of Gopal and Rupan, are theirs. Janak has 
not the hardihood of expressly denying in 
his written statement his own signature 
upon the kabala in question. His written 
statement, if carefully scrutinized is a tacit 
admission of the execution. of the bond 
under the influence of. Bahadur Sahu by 
means of inducements for the future benefit 
of Janak. No doubt, in paras. 7 and 10 he 
denies the genuineness and the correctness 
of the deed. In para. 16 he says that the 
plaintiff's husband Bahadur Sahu and his 
brother Binda Sahu exercised complete 
influence and control over him (Janak) and 
under their advice and instructions he 
signed on plain papers, and perhaps the 
kabala in question is one of such 
papers, In para. 21 he says “so far as the 
defendant No. 1 recollects it is this that 
the said Bahadur Sahu once proposed to him 
that it was proper for him to execute such 
a bond as would prevent (him) from con- 
tracting debits dnd if any debt came to 
light, the same could be used against it: 
that there would be no change in his posses- 
sion and occupation and that it would be 
within his power to get the same set aside 
if hehad any objection. If the bond in 
- suit is in reality that very (instrument) 
which was executed under the advice and 
instruction of the said Bhadur and Binda 
Shah, the defendant No. 1 was duped to 
execute it under fraud, but the contents of 
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the bond in suit are certainly not those of 
the bond whose execution was (once con- 
templated).” 


Therefore, whereas he starts with the 
denial astothe eXecution of the bond he 
tacitly admits that he executed the instru- 
ment in question under the advice and 
instruction of Bahadur Sahu and Binda 
Sahu for the purpdses mentioned in para. 
21 of his written statement, According to 
him, he did execute such an instrument. 
No other instrument has been filed in the 
case or shown in evidence to have been 
executed by him as suggested in para. 21, 
Therefore, conclusively the kabala in ques- 
tion is the instrument referred toin para. 21 
and, therefore, the execution of the kabala 
is admitted, though it is said to have been 
executed under fraud and circumstances 
that effect should not*be given to it. This 
has been his substantial plea as disclosed 
in his evidence. He says in his evidence 
that he had imposed great confidence in 
Bahadur Sahu who had,.a power-of-attorney_ 
in his favour (Ex. F), dated the 14th Decem- 
ber 1880, and that he used to manage his 
Keri property, which is the subject-matter 
of dispute in this case. Considering all the 
circumstances the learned Subordinate 
Judge stigmatizes the defence of Janak 
Misra as set forth in his written statement 
as being vague. 


e 

Now, as regards his signature upon the 
bond, the attitude of Janak Misra in the box 
has been to deny all his sjgnatures on any 
paper whatsoever. He went so f&r as to deny 
his verification and signature on his written 
statement filed in this case. Upon this the 
Court remarked: “The man appears to 
bea fool.” This pulled him up and he 
immediately admitted his signature upon 
the verification on the written state- 
ment. The Court records his deposition 
thus—“ (Then says) I stgned it myself.” 
He says “Bahadur Sahu was my karpardag, 
He might have had the kabala fraudulently 
signed by me. I used to sign blank paper 
occasionally. Exhibit 3-A doesnotcontain our 
signatures.” The signatuge of Janak Misra 


upon the verification on his written statement ° 


filed in this case which is now ‘his admitted 
signature and that upon the kabala in 
question are manifestly similar. We have 
carefully compared the signatures of Rupan, 
Gopaland Janak on the kabala in question 
and on the previous documents (Exs. 4 to 
4-H) from 1838 to 1891, The signatures, not 


. 
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only appearing as executants of the docu- 
ment in question but also those made 
before the Sub-Registrarin all those docu- 
ments, appear to be similar ; that is, Rupan’s 
signatures on all these documents are similar, 
so are of Gopal and Janak Misra respective- 
ly. They have got peculiar Ways of writing, 
particularly Janak. His letters are of a 
peculiar style and even a superficial 
look at them would not fail to impress 
one with their similarity. These signatures 
were examined by the learned Vakil Mr. 
P. C. Roy on behalf of the respondents and 
he conceded that the signatures are similar, 
The learned Subordinate Judge is entirely 
wrong when he says that the signatures of 
the three executants were written by the 
same pen and hand. The signatures of the 
three executants Rupan, Gopal and Janak 
are in different style altogether. The 
learned Subordinate Judge has overlooked 
the signatures of these’ executants before 
the Registrar. . These signatures could not 
be by one and the same person, but must 
have been by three different persons. The 
documents bear their thumb-impressions, 


The thumb-impressions are not of one and - 


the same person. They are evidently of 
three different persons. The suspicion 
lurking in the mind of the learned Subor- 
dinate Judge was that one and the same 
. person signed the documentsfor all the three 
brothers. This is obviously wrong. There 
js -direct evidence in the case of a number 
of witnesses on behalf of the plaintiff, who 
swore to the execution of the kabala by 
the three brothers. The learned Subordi- 
nate Judge*brushes them aside upon the 
ground that they are servants or rela- 
. tions of Bahadur Sahu, husband of the 
plaintiff but itis common knowledge that 
a vendee always wants to have his own 
men as witnesses to the sale-deed. All the 
‘marginal witnesses of the kabala, except 
Piru Khan, are dead, and the plaintiff has 
examined him. No reason has been given 
by the Court below why his evidence 
should not be accepted. Upon a careful 
consideration of the evidence and giving 
our best consideration to the criticisms of 
the learned Sukordinate Judge we have 
unhesitatingly come to the conclusion that 
the document in question was executed by 
Rupan, Gopal and Janak. ` 

The learned Subordinate Judge then ad- 
dresses himself as to the consideration for 
the kabala., The consideration for the 
kabala is Rs, 8,900, and the necessity is 
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recited in*jt to be as follows:— 
Rs. a. p. 
(1) In ‘order to pay Anwar 
Khan decree-holder of 
Ranchi against the exe- 
cutants in respect of a 
Civil Court decree, 
principal and interest 
(2) The amount due under 
amortgage-bond dated 
the 2nd February 1891, 
with principal and in-- 
terest executed by 
Rupan, Gopal and 
Janak, in favour of 
Birinda Sahu, which 
on account of the par- 
tition has fallen to the 
share ofthe purchaser's 
husband Bahadur 
Sahu x 
(3) The amount due to 
Dasrath Chowbey from 
the executants 
(4) The amount due to 
: Dudh Gojhu and 
(5) The amount to be paid 
in cash to the execu- 
tants .. 1,800 0 0 
Total .. 8500 0 0 
The plaintiff has produced the earlier 
bonds said to have been paid off out of the 
consideration money by hef. She has also 
given documentary evidence to prove the 
satisfaction of the Civil Court decree of 
Anwar Khan against the executants through 
her, Exhibit 4-C is a mortgage bond exe- 
cuted by Janak Misra in favour of Dwarka 
The endorsement on the back of it 
shows that the money was paid and the 
bond was returned to the plaintiff. It was 
also torn ia token of satisfaction. This 
bond recites of a decree obtained by Dwarka 
Sahu in 1887 against Janak Misra with 
respect to certain zarpeshgi lease of 4-annas 
of Mouza Keri. In order to satisfy that 
decree the mortgage-bond (Ex. 4-0) was 
executed by Janak Misra, 
‘Exhibit 4-D is a mortgage-bond mortgag- 
ing 8-annas out of 16-annas of Mouza Keri 
executed by Janak Misra in favour of 
Girdhari Ram Pandey, dated the 8th May 
1890. This also bears the similar endorse- 
ment of payment through the plaintiff as 
“purchaser of Mouza Keri.” i ; 
Exhibit 7 is a compromise decree, dated 


1,804 3 10 - 


4,915 12 2' 


100 0 0 
280 0 0 


-the oth January 1888, obtained by Dwarka 
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poby against Janak Misra and his bro- 
thers. : 

Exhibit 4 (B) is a mortgage-bond exe- 
cuted by Rupan Misra, Gopal Misra and 
Janak Misra in favour of Dukhan Gojhu, 
dated the 9th January 1891, This also 
bears the endorsement of Rs. 200 having 
been paid by the plaintiff as purchaser of 
Mouza Keri. . 

Exhibit 4is the mortgage-bond executed 
by Rupan, Gopal and Janak in favour of 
Birinda Sahu, dated the 2nd January 1891. 
In this bond the entire Mouza Keri asli 
and dakhli with the Tolas known as Sarham 
Tola, Masur Tola, Dudhmatia Tola, Kandra 
Tola, Koota Tola, Salichanwa Tola and 
Barwa Tola lying in Mouza Keri, were 
mecrtgaged to Birinda Sahu, brother of 
Bahadur Sahu husband of the plaintiff. 
This bond by partition had fallen to the 
“ share of Bahadur Sahu, and was satisfied 
out of the consideration money of the kabala 
in question. The bond is dated the 2nd 
February 1891. 

Now only three months after the kabala 
on the 16th August 1895, a petition (Ex. 
15-A) was filed showing satisfaction of the 
money due under the decree held by Anwar 
Khan. 

These payments are further shown in 
the jamakharch book (Ex. 9-B) filed on be- 
. half of the plaintiff for the years 1895-96. 
The criticisms of the learned Subordinate 
Judge us refards seaha jamakharch (Ex. 
9-H) seem to be hypocritical. The learned 
Subordinate- Judge has lost sight of the 
stubborn fact that Rupan, Gopal and Janak 
had debts outstanding ‘against them from 
1887, if not earlier, and the connection of 
Janak‘ Misra with Bahadur Sahu has not 
been traced prior to 1880 as evidenced by 
the power-of-attorney (Ex. F). That power- 
of-attorney only empowered Bahadur Sahu, 
husband of the plaintiff as an agent to 
register jointly or singly on behalf of Janak 
Misra deeds. before the Sub-Registrar at 
Lohardagga and to receive them back after 
registration. The learned Subordinate 
Judge evolved out of this simple power-of- 
attorney a complete control exercised by 
Bahadur Sahu over Janak Misra. But what 
has he to say about Rupan and Gopal be- 
ween whom and Bahadur Sahu no sort of 
connection has been established, even of 
principal and agent as in the case of Janak? 
They were owners of 2/3rds of Mouza Keri 
and they joined with Janak in the execu- 
tion of the kabala in question, A single 


JASODA KUER vV, JANAK MISSIR. 


1039 


incident, such as the holding of power-of- 
attorney from Janak Misra to register his 
deeds befere the Sub Registrar of Lohar- 
dagga, would not invalidate or cast any 
suspicion upon transactions of such a grave 
nature as the kaUtula in question, the neces- 
sity whereof is supported by the undoubted 
testimony of prior mortgage bonds and 
debts which the family had to satisfy. The 
learned Subordirfate Judge has launched 
into imagination in order to throw suspi- 
cion upon the kabala in question, As in 
the case of execution, so in the case of the 
consideration of the kabala the learned 
Subordinate Judge does not come to a defi- 
nite finding. Transactions if questioned 
after a number of years may give rise to 
various criticisms, such as those the learned 
Subordinate Judge has levelled against the 
kabala in question. No evidence has been 
given—oral or docufnentary—to show that 
Bahadur Sahu played fowl with Janak 
Misra or with Rupan and Gopal. Why 
should we not then accept that there existed . 
cordial relationship between Janak Misra 
and Bahadur Sahu, and that Bahadur Sahu 
was always willing to render service to the 
family so much so that his brother Birinda 
Sahu advanced large sums of money in 
1888 in order to pay offthe debts of the 
family and to save them from pecuniary 
stringencies, We have it in evidence, not- 
ably Exs.4 to 4 (D) and the Court pro- 
ceedings in connection wifh the execution 


- of decrees, that the family had reached a 


financial crisis and either the family was to 
beruined on account of the decrees and exe- 
cution proceedings then pending against it’ 
or it had to be saved. Who.came to the 
rescue at such a critical moment? The 
learned Subordinate Judge has not address- 
ed himself to this point. It was Bahadur 
Sahu who managed to advance money either 
himself or through his wife, either his own 
money or that of his wife, which point will, 
be considered later on and he did take an 
active part in saving the family from run. 
He advanced money, paid off all the debts 
for we do not hear of any debt now out- 
standing against the family. His connec- 
tion throughout seems to be fair. If he , 
was an agent he was a faithful agent. It 
is needless to pursue this question further 
and to reply seriatim the imaginative ar- 
guments of the learned Subordinate Judge. 
Suffice it to say that our careffl examina- 
tion of: the evidence, the facts and “%ir- 
cumstances in the case have led to the 
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conclusion that the bond was executed for 
consideration and that the entire consider- 
ation money was paid off, Rs. 1,800 was paid 
in cash at the time of registration as is 
noted on the document itself; The docu- 
ment cannot be impugned as being without 
consideration. It was duly executed by 
Rupan, Gopal and Janak for gond consider- 
ation. Therefore, the document created a 
valid title in favour of the vendee with 
respect to the property purported to have 
been conveyed by it. 

Now, did possession follow title in the 
present case? The document was executed 
in 1895, and the evidence of possession from 
1895 up to 1909 or 1910 appears to be one- 
sided, The defendants do not seem to 
have any possession over the property 
after the execution of the sale-deed in ques- 
tion until they succegded in dispossessing 
the plaintiff. If neither title nor posses- 
sion passed, we would expect evidence of 
actual posstssion by the vendors and their 
family over the property in question not 
after 1909 or 1910-or after the survey in 
1916 but right through from 1895 uninter- 
rupted up to the present moment. This 
break in the possession of the vendors just 
after the execution of the kabala in 1895 
for a considerable number of years sup- 
ports the plaintiff's case of the possession 
having passed to her in pursuance of the 
kabala in question. Add to it the posi- 
tive evidence of possession, documentary 
and oral, given on behalf of the plaintiff 
from 1895 up to her dispossession. Exhibit 
9 series are jamakharch book and seaha 
bahis which show income from the village 
in qpestion and expenditure. These are 
from 1895 to 1909-1910. There are kabuliyats 
(Exs. 12 and 12-A) executed by some tenants 
in favour of the plaintiff in 1895-1896, 
Then we come to the Court proceedings. 
The plaintiff Jasoda Kuer had been realiz- 
ing rents through Courts: vide plaints 
21, 21-A, judgment Ex. 18 and decree Ex. 
19-B. Now, Janak Misra himself admitted 
the possession of the plaintiff Jasoda Kuer 
in the plaint (Ex. 21), dated the Ist No- 
vember 1900, wherein he claimed to re- 
cover the cess påid by him to the superior 
landlord. The plaint recites that the vend- 
ots had khairat or kushbrit lakhiraj 
interest in the village granted under a 
sanad by the ancestor of the Todi Raj Sri 
Mgharaj Udai Nath Sahi Deo through their 
ancestors. The village was a sort of jagir 
or maintenance grant granted to the junior 
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member of the family of the Maharaja. 
The khairat lakhirajdar had to pay cesses 
to the landlord. Janak Misra and the other 
defendants sons of Gopal and Rupan, 
claimed these cesses which were paid by 
them to the superior landlord from Musam- 
mat Jasoda Kuer the plaintiff, upon the 
ground stated in para. 1 of the plaint that 
under the registered sale-deed, dated the 
22nd May 1895, executed by Rupan, Gopal 
and Janak the khairat lakhiraj interest 
in the village was transferred to Musam- 
mat Jasoda? Kuer, Exhibit 22 is the order- 
sheet in that case. In September of 1901 
Janak Misra filed a petition before the 
Manager, Encumbered Estate, Palamau, in 
answer to a notice issued upon him and 
his uncles Rupan and Gopal, to pay cesses. 
In that petition (Ex, 2-F) he admitted that 
the village was sold by him and his bro- . 
thers to the plaintiff by the sale-deed, 
dated the 22nd May 1895. On the 7th Nc- 
vember 1901 he put in a petition before the 
Manager that no rent is payable, the village 
being lakhiraj, but only cesses were pay- 
able (Ex. 1). The order of the Mana- 
ger (Ex. 1-1), dated the 2nd February 1902 
upheld the contention of Bahadur Sahu 
that the village was lakhiraj and that cesses 
only were paid and that Janak Misra had 
paid up to 1956, that is before the kabala 
and since then Bahadur Sahu had paid. 
That cess is payable to the superior land- 
lord is also stated in the kabala (Ex. 3-A). 
It is said that Rs. 12-2-8 is payable to 
Kumar Saheb, the proprietor of pargana 
Todi. It appears that after the sale the 
payment of the cess was made on behalf 
of the plaintiff. Exhibit 5, order of the 
Manager, dated the 3rd May 1904, referred 
to Ajodhya Misra, the ancestor of Rupan, 
Gopal and Janak, being the original khai- 
raidar, who “transferred the plaintiff Mu- 
sammat Jasoda Kuer, wife of Bahadur 
Sahu, the property by sale deed, dated the 
22nd May 1895, and the Musammat was 
ordered to be recorded under s. 31 (2) of 
Act VIof 1879 as being in possession of 
the property. The order further reserved 
the right of the zemindar to resumption as 
enjoined by sub-s. (6) (II) of the Act. 
Exhibit 6 series, receipts for cess grant- 
ed by the Manager, show the rents paid 
by Bahadur Sahu and the names of Janak 
Misra and Musammat Jasoda Kuer as ten- 
ants. Janak Misra’s name was retained as 
he was the original khairatdar and Musam- 
mat Jasoda Kuer's name was added as she 


` the servants of one Mr, 
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' -was the purchaser. These receipts are from 
1962 to 1965 (1906 to 1909). The counterfoil 
receipts (Exs. 8 to 8-H) from 1905 to 1909 
show the name of Musammat Jasoda Kuer, 
wife of Bahadur Sahu, as ilaqadar or zemin- 
dar of the mouza and that rent was re- 
ceived from the tenants. Exhibits 8-H, 8-D, 
_8-E and 8-F counterfoil rent receipts have 
` beensigned by Janak Misraasatenant. These 
documents clearly show that Musammat 
> -Jasoda Kuer was‘ recognized as purchaser 
of the mouza and had been in possession 
of it from 1895 to 1909 or 1910, and that 
Janak Misra recognized her possession, took 
part in having her name mutated in the 
- superior landlord’s serishta and also signed 
some of the counterfoils. 
Bahadur Sahu, husband of the_ plaintiff, 
* died in 1909, and then the trouble seems to 
-have arisen in the ‘possession of the lady. 
Janak Misra seems now to have disturbed 
the possession of the Musammat. The first 
move was to dissuade the tenants from pay- 
ing 16-annas rent tothelady and when the 
lady refused, the tenants applied in the 
Court of the Deputy Commissioner of 
Palamau to deposit &-annas share of rent. 
‘thereby implying that she was entitled only 
to 8-annas of the property vide Ex. 2-A. 
` In 1910 there was a proceeding under 
s. 107 ofthe Cr. P.C. The first party were 
Pickard who held 
‘a lease of village Keri and the second party 
were’ the servants of Musammat Jasoda 
Kuer plaintiff who purchased the village 
under the kabala executed in the year 1895. 
In 1912 Musammut Jasoda Kuer brought a 
. suit against Janak Misra for realization of 
rent, as Janak was also a tenant of the 
village. He pleaded that he wasa tenant 
of Ramtahal who was 8-annas proprietor of 
` Mouza Keri and that he never paid rent to 
the plaintiff, 
. Soon after this, settlement operations be- 
gan, and the whole dispute has been detailed 
’ in Ex. 11, report of the Assistant Settlement 
Officer, dated the 12th February 1915. Be- 
fore him were filed most of the documents 
filed in thig case to prove the title and pos- 
session of the Musammat ever since she pur- 
chased the property up to date, The Assist- 
ant Settlement Officer in the dispute list (Ex. 
17), dated the llth April 1915, says that from 
the documents filed before him, namely, the 
collection papers, it was clearly proved that 
the kabala of 22nd May 1895 was not a be- 
`- nami transaction as alleged by Janak Misra 
and others, but that it was a bona fide sale 
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Jasoda Kuer by virtue of that. kabal and 
that she remained in undisturbed’ ‘posses- 
sion of the village and was in receipt of 
rent from the raiyajs and that the dispute 
about possession arosein 1966 Sambat{1909). 
“In that -year’, continues the Assistant 
Settlement Officer, rent was collected’ khas 
from certain raiyats,by the Musammat and 
nine of the raiyats deposited very ‘small 
portions of their rents in the trédsry in 
favour of the Musummat.’ In 1967 11910) 
the. Musammat was unable to make any khas 
collection in .the village. Twelveof the 
raiyats deposited very: small ‘portiéns of 
their rents in the treasury in favour’ of the 
Musammat and: the rest of the raiyats 
presumably- paid their rents - to‘. the 
Misras. In 1968 (1911)*also the Musammat 
was unable to make gny khas collection. 
Two of the raiyats deposited very smal! por- 
tions of their rents in: the treasury in her 
favour. In 1969 (1912). and: subsequent 
years there was neither any-khas' collection 
by the Musammat nor any deposit of-rent in 
her favour.” Sat ata 
Thus, the learned Assistant Settlement 
Officer came to the conclusion that.thé Mu- 
sammat was practically dispossessed -by the 
Misras in 1910, although the dispossession 


. was illegal, inasmuch as the Musantmat was 


the rightful. owner or. proprietress. of the 
village by virtue of the kabala of 22nd. May 
1895. Upon this finding the present -entry 
in the settlement Record of Rights was made, 
that is, the Musammat was. held to ‘be the 
rightful owner. of the -village ‘im ‘question 
and the Misras, the defendants, as-trespadssers 
and in wrongful possession for five orsix years 
after 1910, What was before the.-Assistant 
Settiement Officer is before us, and the As- 
sistant Settlement ` Officer seems .to have 
fully appreciated the situation. The evi- 
dence before us had confirmed us inour con- 
viction that the Jlusammaé- is the rightful 
owner of the property in dispute’ and hag 
been, in possession up to 1910-when disturb- 
ance began on behalf:.of the: Misras, the 
defendants, and she:.svas: completely dis- 
possessed about that-time. Jana Misra had 
not produced any collection. paperstbefore 
the Assistant-Settlement-Officer; norchas_ he 
been able to produce. any~ before -us before 
1910. = Oe as ee 

The conclusion: to which we hgve.arrived 
atin disagreement_with. the view. of the 
Subordinate Judge is that the kabala in 
question is a genuine document and wag 
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. duly executed by Rupan, Gopal and Janak. 
It was given effect to and the title passed to 
the plaintiff and that she obtained posses- 
sion thereunder in 1895 just after the deed 
was executed and she continted to be in 
possession until she was dispossessed as 
stated above. The svi was instituted on 
the 16th May 1919 well within time for re- 
eovery of possession. This disposes of Issue 
No. 3, which relates to limitation. 
Incidentally I may say a few words as re- 
gards [ssue No. 13. This issue does not 
seem to have been drawn up artistically. 
The plaintiff's husband held a power-of-at- 
torney from Janak Misra (Ex. F), dated the 
14th December 1880, and, as already observ- 
èd, this power-of-attorney was with a view 
to save the trouble of the principal going to 
the Regi8tration Office for registering her 
document. The evidence is not convincing 
as to Bahadur Sahu being a general mukh- 
tear am having a g&neral power-of-attorney 
for all kinds of business to. be transacted on 
behalf of the defendants. He had nospecial 
power-of-attorney of any sort from defend- 
ants Nos. 2 to 4 or their ancestors Rupan 
and Gopal. No evidence hasbeen given in 
this case of any breach of faith having been 
committed by Bahadur Sahu with respect 
to the kabala in question. If Bahadur Sahu 
‘was a shrewd man, as the Subordinate Judge 
calls him, Janak Misra appears to be equal- 
ly shrewd for just after the death of Baha- 
dur Sahu he began to manipulate all kinds 
of measures, Proper or improper, in order 
40 disturb the posséssion of the lady. He 
set up some of the tenants to say that the 
plaintiff had only 8 annas share in the vill- 
age and that the remaining 8-annas was held 
by Ramtahal Misra, He himself in the suit 
protght for rent by the Musammat said that 
he was holding under Ramtahal Misra, pro- 
prietor of 8-annas share. He did not deny in 
that case that the Musammat had no title to 
the village under the kabala in question. He 
took advantage of the plaintiff being a par- 
dahnashin woman and wholly dispossessed 
*her by the time the Assistant Settlement 
Officer déalt with the village in 1915, and 
he succeeded in maintaining his, what the 
Assistant Settlement Officer calls, illegal 
possession asa¢respasser in the village and 
had his name recordedas such. If we are 
right in our view that he solemnly executed 
the deed of sale and received consideration 
and gave possession of it to the vendee, he 
as re-péying the faithful services of Baha» 
lyr Sahu, by manipulating deceitful measu« 
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res agains} her. No case of fraud and undue 
iufluence has been made out and no facts 
and circumstances sufficient to raise such a 
plea been definitely averred in the written 
statement or proved. The last portion of 
this issue “Is it binding on the defendants” 
has already been answered. The dafendant 
No. 1 and the predecessor-in-interest.of de- 
fendants, Nos. 2to 5 exectited the sale-deed ` 
in question and the kabala is, therefore, 
binding upon the defendants. ` and 

The next question would then naturally 
arise as is set forth in Issue No. 6—-“'Is the 
plaintiffentitled to get possession of the 
disputed property?” The answer to this 
would have been a very simple one after 
what has been said above had it not been 
for Issue No. 12 “Whether the kabala which 
has been set up by the plaintiff is illegal? 
Does it affect the property conveyed there- 
by?” Therefore before Issue No. 6 is an- 
swered, Issue No. 12 must be disposed of. 
Under this issue the learned Subordinate 
Judge has decided that the Sub-Registrar 
of Ranchi, who registered the document, 


acted without jurisdiction, inasmuch as the 


vendors Rupan, Gopal and Janak had no 
property within the jurisdiction of the 
Ranchi, Sub-Registry. Now, the properties 
conveyed by the sale-deed are the properties . 
in dispute Mouza Keri and its Tolas (de- 
pendent hamlets and a portion of a house 
situate in Ranchi. Mouza Keri appertains ' 
to Palamau Districtand isoytside the Ranchi 
District. According to the finding of the 
Subordinate Judge village Keri is 89 miles 
from Daltonganj and 40 miles from Ranchi? 
The executants of the bonds are residents 
of Mouza Keri. The vendee Musammat 
Jasoda Kuer and her husband Bahadur 
Sahu were residents of Mouza Harhanj in 
the District of Palamu, about 48 miles off. 
The house in question stood in the name of 
Liladhar Misra, am-mukhtear of Bahadur. 
Sahu, and Ganpat Sahu brother-in-law of 
Bahadur Sahu. The house originally þe- 
longed to a Kumhar, who conveyed the same ` 
to Liladhar and Ganpat on the 25th of June 
1883. Deocharan, brother of Liladhar, ese- 
cuted a kabala (Hx. 3) claiming half the 
share jointly with Liladharin the house in 
question on the 22nd May 1885, wherein he 
claimed that he alongwith his brother Lila- 
dhar lad half sharein the house which was 
purchased in the. name of Liladhar and 
Ganpat, and he sold one of the rooms of that 
house roofed with tiles said to be in his 
poesession fora sum of Re. 10 to Janek Mitra 
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ons of the executants of the sale-deed in 
question (Ex.3 A), The twowale-deeds (Exs. 
3 and 3-A) were presented to the Sub-Regis- 
trar of Ranchi for-registration almost simul- 
taneously between 2and 3 p. m. and they 
were registered. Thesale-deed (Ex. 3) relat- 
ing tothe house bears No. 2,630 for 1895 
entered in Book I, Vol. 19, at pages 87-88. The 


‘sale-deed (Ex. 3-A) relating to Mouza Keri- 


‘in dispute bears No. 2632 for 1895 entered 
in Book I, Vol. 13, at pages 275-279. Janak 
Misra in whose favour a portion of the house 
‘in Ranchi was sold by Ex. 3 did not intend 
to keep the house to himself, for immediate- 
ly he conveyed the same by means of the sale- 
deed (Ex. 3-A) to MusammatJasoda Kuer. 
Therefore the sale-deed (Ex. 3) was execut- 
ed with a view to give him title to the house 
situate in Ranchi in order that the sale-deed 
(Ex. 3-A) with respect to Mouza Keri be 
‘presented for registration and registered in’ 
Ranchi. Neither of the parties lived either 
at Ranchi or at Daltonganj, and the distance 
from their respective residences to Dalton- 
ganj was almost double. Obviously they 
thought it cénvenient to have the document 
registered at Ranchi instead of at Dalton- 
ganj, as 45 miles in that part of the country 
is an inconvenient distance to travel for 
ordinary people not having good èonvey- 
‘ance at their disposal, the country being co- 
vered by hills and jungle. This in itself 
isnot a dishonest motive and might in 
the circumstances be a good motive to 
avoid going to Daltonganj. In the present 

case nothing has been shown why the par- 
` ties would avoid having the document re- 
gistered at Daltonganj, except the one 
ground referred to above. No circumstance 
has been shown toindigate that the parties 
wanted to avoid the publicity of the regis- 
tration of the sale-deed (Ex. 3-A) in ‘the 
‘Daltongani District. There is nothing to 
show that they wanted to defeat or defraud 


any creditor or that they had any other 


sinister motive. Therefore the fact that 
Janak got the sale-deed executed in his 
favour by Deocharan with respect to the 
house in Ranchi would not in itself affect 
the registration of the document provided it 
was a bona fide deed with a view to carry out 
” the intentions of the parties in executing 
aud registering the sale-deed (Ex. 3-A) in 
_ Ranchi with respect to Mouza Keri. It is 
said that Deocharan had no interest in the 
house and that the house belonged to 


Bahadur Sahu, and that he was the real. 


purchaser under a eale-deed, dated the Eth 
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June 1883 froma Kumhar in the farzi name 
of his am-mukhtear Liladhar Misra and his 
brother-in-law Ganpat Sahu. In support 
of this reference is made to Ex.-A, sale-deed 
executed” by Bahadur Sahu in favour of 
Akhouri Sundar Behari Lal, dated the 19th 
March 1902, seteral years after the kabala 
in question (Ex, 3-A). In that sale-deed 

- Bahadur Sahu recites that he had pur- 
chased the house in question under a re- 
gistered sale-deed, dated the 25th June 
1883, with his own funds farzi in the name 
of his mukhtear-am Liladhar Misra and 
his brother-in-law Ganpat Sahu, and that 
he disposed of it to Akhouri Sundar Behari 
Lal for Rs. 125. Deocharan Misra, brother 
of Liladhar Misra, on the other hand, in 
the sale-deed (Ex, 3) stated that he was a 
co-sharer with Liladhar in ‘the house in 

. Question and that he owned and , possessed... 

one of the rooms of that house and thathe 

sold that off to J&nak Misra per sale-deed 

(Ex. 3) on the 22nd May 1895. Bahadur 

Sahu took part in the execution of the sale- 

deed (Ex. 3-A)in favour of his wife, the 

plaintiff in the case, The deed confirmed 
thesale of the housé by Deocharan to Janak 
by Ex. 3. Bahadur Sahu, therefore, allowed 
the property to be sold by Deocharan 

Misra in favour of Janak Misra. The sale- 

deed ofthe 25th June 1883 in favour of 

Liladhar Misra and Gopal Sahu on the face 

of it shows that Liladhar Misra had interest, 

and Deocharan is brother of Liladhar. 

Therefore upon the docåment as it stands 

it cannot be said that Liladharor Deocharan . 

had no title to the house'in question. Ac- 

cording to the tenor of the- document and 
the relationship that existed between. 

Deocharan and Liladhar, the former would - 

appear to have title to the house*in ques- 

tion which he purported to convey by the . 

sale-deed (Ex. 3) to Janak. Ina proceed- 

ing for registration of a document title to - 
property cannot be gone into, There wag - 

a property, namely, the house situate within - 

the Ranchi District and the Sub-Registrar - 

of Ranchi had jurisdiction to register the 
document relating to the house in question, ` 

Deocharan Misra purported by kabala (Ex, - 

3) to sell a portion of that house to Janak 

Misra, and Janak Misra, therefore, under 

that sale-deed acquired an ostensible title 

which he forthwith conveyed by Ex. 3-A to 
the plaintiff. Section 28 of the Indian 

Registration Act does not require anything 

more than the existence of 4 property with- ` 

in the jurisdiction of a particulé Subs ` 


: document’ was 
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Registrar in order to entitle him to regis- 


ter the same: Ram Dai v. Ram Chan- 
drabali Debi (1). The cases cited are 
distinguishable, In the case, of Har- 


endra Lal Roy v. Hari Dasi Debi (2) 
the property mentioned in the mortgage 
bond in question was a fictitious property. 
It had no existence in Calcutta, and, there- 
fore, under s. 28 the registration of the 
invalid. In the case of 
Mathura Prasad v. Chand?a Narain Chow- 
dhury (8) the sale-deed with respect to 2 
bighas, 1 katha in Kalhua in the District 
of Muzaffarpur, which purported to give 
title to a party toa mortgage in order to 
entitle the registration thereofin the Dis- 
trict of Muzaffarpur was not produced nor 
‘was it shownthat there was delivery of pos- 


‘ session by virtue of the sale-deed. In that 


case, it was found that to the knowledge of 
both’ parties thé mortgagor had no title to 


‘ that property and that he never intended 
"to part with that property. In those circum- 
‘ stances the registration sof the document 


‘in the District of Muzaffarpur was held to be 
inoperative having been registered outside 


“the Registration Law. The circumstances 


of this cdse-are quite different from any of 
those cases. The first case obviously does 


“ “not apply, inasmuch as the house in the 


District of Ranchiis not a fictitious proper- 
ty. The second case does not apply, inas- 
much as on the face of the previous sale- 
deed of the 25th June 1883, Liladhar Misra 
brother of Deocharan Misra had title to the 


property, and Bahadur Sahu who took part 


in the execution of both the sale-deeds 
(Exs: 3 and 3-A) lèd Janak Misra to believe 
that Deocharan had title to the house and 


' did not disclose his own title ifany. There- 


fore, tiiese decisions of their Lordships of 
the Judicial Committee do not. apply to 
the present case. The vendees themselves 
‘took part in the transaction regarding the 
‘gegistration of the documents (xs. 3 and 
ie and cannot be, permitted totake this 
plea. 

_ We, therefore, hold in disagreement with 
the view taken by the learned Subordinate 
Judgé that the document in question is not 


, (1) 52 Ind. Cas. 446; d Pat. L. J. 433. 

- (2) 23 Ind. Cas. 637; 41 ©. 972; 411. A. 110; 27 M. 
T. J. 80; (1914) M. W. N. 462; 16 M, D. T. 6; 18 C. W, 
N. 817; 19 C. L. J. 184; 16 Bom. L. R., 400; 12A. L: J. 
774; 1 L. W. 1050 (P. ©). i 

(3) 60 Ind. Cas. 833; 250. W. N. 985; 40 M. E-J. 
489; 19 A. L. J. 885; 33 O. L. J. 440; 23 Bom. L. R. 623; 
(1921M. W. N. 370; 14 D. W. 1; 29 M; L. T, 413; 2.7, 


- Ja T. 397 (P. C) 
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illegal on acgount of its having been re- 
gistered.by the Sub-Registrar of Ranchi. 
The Issue No. 12 having been thus answer- 
ed, the answer to Issue No. 6 is obvious; 
and that answer is in the affirmative. | 

The plaintiff is entitled to get possession 
of the disputed property. The plaintiff's 
title is fortified in this case by the fact 
that she had been in possession of the 
property for over 12 years from 1895 to 
1909. Her possession was to the knowledge 
of Janak Misra who had taken part in the 
exercise of right of possession by the plaint- 
iff, some of the counterfoils having been 
signed by himself. She, therefore, acquired 
an absolute title to the property by adverse 
possession forover 12 years, having, exer- 
cised it openly and adversely to the know- 
ledge of the defendants. Therefore, even if 
the registration of the document was illegal, 
the, title acquired by her by adverse pos- 
session remains intact, and the defendants 
have no right to dispossess her in the 
manner in which they did in the year. 1910 
or thereafter. opts ok bode 

The obvious result of these findings is 
that the plaintiffis entitled to succeed in 
the suit, and the suit must be decreed, 

The next question is the extent of the 
decree to be given in favour of the plaintiff. 
Her case in short is that sheis entitled to 
get possession of all the properties in 
Mouza Keri with Tola Bhagiya and the 
other Tolas appertaining thereto and that 
the survey entry recording some -of the 
Tolas as appertaining to Bhagiya as distinct 
from Mouza Keri is wrong. This issue has 
not much concern with defendants Nos. 2 
to 5, but only defendant No. 6. Defendant 
No. 6, as already observed in the earlier 
part of the judgment, has not taken. keen 
interest in the litigation and did not con- 
test the plaintiff's claim eitherhere or in 
the Court below though he filed a written 
statement, and in this appeal. he has not 
entered appearance. It appears. that the 
sale-deed of 1909 (Ex. 18) filed in this case 
describes the extent of the property to 
which the defendant No. 6 is entitled as 
zarpeshgidar of the mokarrart interest in 
that village. He is not entitled to hold 
possession of more than what that docu- 
mentgives him. Therefore the plaintiff is 
entitled to take khas possession of all the 
properties, except Tola Bhagiya, as described 
and detailed in the deed of 1909 (Ex. 138), 
This again wasaclever moveon the part 
of Janak Misra to-have a-large quantity of 
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lands excluded from Mouzd Keri and to 
have Tola Bhagiya recorded in the Record 
of Rights in his name as owner thereof. 

The‘result is that the judgment of the 
Court below is reversed and the decree is 
set aside, and the plaintiff's suit is decreed 
with costs throughout. The plaintiff will 
also be entitled to get mesne profits prior 
to the suit from defendants’Nos. 1 to 5. 
The amotnt will be determined in a subse- 
quent proceeding. ‘She will get mesne pro- 
fits also pendente lite as also for the subse- 
quent period up to the date of delivery of 
possession or three years from the date of 
the decree of this Court, whichever event 
occurs first. 

Adami, J.—I agree. 


Z, K. Decree set aside. 





MADRAS HIGH COURT. 
C1vIL MISCELLANEOUS APPEAL No. 432 or 


9 


AND 

Crvit Revision Petrrion No. 175 or 1925. 
October 22, 1925. 

Present:—Mr. Justice Wallace and 
Mr. Justice Madhavan Nair. 
V, VEYKATARAMA ATYAR— 
“APPELLANT 
rersus 
T, V, SUNDARAM AIYAR AND OTAERS— 


RESPONDENTS. 

Civil Procedure Còde (Act V of 1908), 0. XLI, r. 23 
—~Trial Court, findings of, on all issues—Order of 
remand for further evidence on some issues only— 
Jurisdiction, 

An order of remand by a Court of Appeal in a 
case where the Trial Court has disposed itself of all 
the issues and given a decree on tho$s findings een 
. come within the scope of O. XLT, r. 23, O. P. „and 

is, therefore, riot appealable. 

‘Muppavaraju Venkata Radhakrishna Rao v. 
Venthurumilli Venkatarao, 8i Ind. Cas. 965; (1924) 
M. W. N. 922; 47 M. L. J. 552; 20 L. W. 711; 35 M. 
L. T. 135; A. I. R. 1925 Mad. 229; 48M. L. J. 713, 
followed. 

A Court of Appeal acts without jurisdiction if it 
remands “ths whole case” while it wants further evi- 
dence only on two issues. The proper course in such 
circumstances is to direct the Trial Court to take the 
requisite further evidence and submit it to the Appsl- 
late Court for recording its own findings. 

Appeal against, and petition under s. 115 
of Act V of 1908 and s. 107 of the Govern- 
ment of India Act in the alternative to re- 
vise an order of the Court of the Second 
Additional Subordinate Judge, Tinnevel- 


ly, dated the 30th October 1924, in A, 8. No. 


VENKATARAMA AIYAR V, SUNDARAM AIYAR, 


199 of 1924, preferred against a decree of . 
the Court of the Principal District Munsif, 


. though improperly. passed, 


~a 
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Tinnevelly, in O. S.No. 17 of 1923. 
r 
Appellant. 

Messrs. K. S. Champakesa Aiyangar and 


V. C. Gopalaratnam, for the Respondents. , . 


JUDGMENT.—It has been argued be- 
fore us that no appéal lies in this case. W e are 
clear that an order of remand in case where 


M. 5. Vaithinatha Aiyar, for the 


the Trial Court has disposed itself of all tho, 


issuesand given adecreeon those findings’ .~ ` 


cannotcomeé within the scope of O. XLI, r. 
23, and that, therefore, no appeal lies. Certa- 
in decisions. of this Court have been cited 
before us to the effect that the order of re- 
mand must be deemed to have been passed, 
under. &..-XLI, 
r. 23 and that, therefore, an appeal lies,’ but 


no decision quoted Bas the effect of over- 


ruling the view we took ina similar case, 


` Muppavaraju Venkata Radhekrishna . Rao. 


i Venthurumilli Venkatarao (1) which wè ` ` 


see no reason at present to abandon, We 
hold, therefore, that no appeal lies, The 


appeal against order is dismissed. In ‘the ~~ 


civil revision petition we are confined to 
the question whether the Subordinate J 'udge 


exceeded or improperly exercised his juriš- : 
diction in the order under revision. That 


order displays several inconsistencies and 
is obscure in its purport. The ‘Subordinate 


Judge holds at one stage, e. g., that 3rd de- ' 
fendant is not a necessary par ty and. yet re- | 
mands the case retaininghimon the record.- : 


Again at another stage he remands “the 
whole case” while he lays down that. only 


-issues Nos. 5 and 6 are to be re-tried. He does _ 
not say wherefrom he getsa jurisdicfion to 


remand the whole case for re-trial merely 
because he wishes further evidence on those 
issues, particularly when the Trial Court 


has considered those issues on the evidence’ 


which was put in before dit and recorded its 
findings thereon. -Itappearsa to us that the 
Subordinate Judge's order was. made with- 


out jurisdiction and that the proper course . 


iu the circumstancas was for him to direct 
the principal District Munsif to take the 
further evilenss he wish$d and submit it 
to his Court, whereon he would record his 
own finding. We set aside the order of 
remand and direct that the decision of the 
principal District Munsié stand, and that 
the District Judge do call for” any fuyther 

(D 8t Tad. Cais. 935; (L924) AL w N. 922; 47 M. L. 


J. 552; 2) L. W. Ti: 35M. L. T. 135; 
Mad. 22); 48 M. L. J. 713. ; 
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evidence he requires and on its receipt 
. decide the appeal de novo for himself, We 
would make itclear that the lower Appel- 
late Court's decision that the 3rd defend- 
ant isnot a necessary party falls to the 
ground along with the reversal of its order 
and is, therefore, still open for decision at 
the re-hearing of the appeal. The civil re- 
vision petition is allowed to this extent. 
There will be no order as to costs either in 
the civil revision petition or the appeal 
against order. ` i 


V. N. V. Appeal dismissed. 
8. D. Petition allowed, 
MADRAS HIGH COURT. 


Civil Revision Perrrion No. 341 or 1924. 

- November 20, 1925. 

Present :+—Mr. Justiee Wallace. 
RAMASWAMI AIYANGAR—PLAINTIFF 
——PETITJONER 
A versus 
T. RAGHAVA AIYANGAR—Derenpant— 
RESPONDENT. 

Stamp Act (II of 1899), s. 85, Sch. I, Art. 1—Un- 
stamped document—Acknowledgment, whether evidence 
of debt—Oral evidence. 

Whether an acknowledgment of a debt was execut- 
ed in order to supply evidence of such debt or was 


a mere note or extract of accounts cannot be decided ` 


on the terms of docufment alone. Therefore, if such 
document is unstamped it cannot be held to be in- 
admissible in evidence without taking oral evidence 
as.to the purpose for which it was executed. 
Surjumull Murjdhat Chandick v. Ananta Lal 
Damani, 74 Ind. Cas. 1029; 46 M. 948; 45 M. D. J. 
399; 18 L. W. 485;°(1923) M. W. N. 743; A. L R. 1924 


. Mad. 352, relied upon. 


‘Petition, under s. 25 of Act IX of 1887, 
*praying the High Court to revise a decree 
of the Court of Small Causes at Tanjore, 
dated the 10th October 1923, in S. C. S. 
No. 542 of 1922. 

Mr. R. Sethurama Sastri, for the Peti- 
tioner, : 

Mr. A. V. Viswanatha Sastri, for the Re- 
spondent. 

-JUDGMENT.—The point at issue in 
this petition is whether the lower Court 
was rightin ruling’that a “rokha” which 
plaintiff wanted to file was inadmissible in 
evidence because unstamped. The ‘rokka, 
in my view, is certainly an acknowledg- 
ment ofa dept of'Rs, 250 due to plaintiff 
by defendant and is signed by him, and 
was leftin plaintiff's possession. It con- 
tains no. promise to pay the debt or any 
stipulation to pay interest.or to deliver pro- 


KHEM KARAN DAS Y. BALDEO SINGH, 
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perty. The only factor remaining, by which 
it may be brought within Art. 1 of the 
First Schedule of the Stamp Act is whether 
it was obtained in .order to supply evidence 
of such debt. Plaintiff argues thatit was 
not obtained for that purpose because it ‘is 
a mere note or extract of defendant's ac- 
counts, which plaintiff summoned for but 
defendant suppressed. Such a point is 
not one which can be decided on the terms 
of the document alone. The surrounding 
circumstances have also to be considered. 
Now.the lower Court rejected the document 
in limine before’ any evidence as to these 
circumstances had been led and owing to 
his action, it is probable, as is urged before 
me, that all the evidence available re- 
garding these circumstances was not put 
forward. Even as it is, there is evidence 
in Exs. A, Band D practically unanswered 
so far by defendants, which assert definite- 
ly that the “rokha” is only a copy of de- 
fendant’s own accounts, in which the actual 
acknowledgment was’ entered. 

In the view he took of the case the Sub- © 
ordinate Judge held that it had to be de- 
cided purely on the oral evidence. It is 
plain that be rejected the “rokha” without 
allowing oral evidence as tothe surround- 
ing circumstances to be led, on which evi- 
dence it was his duty to record a finding 
whether or not the dominant idea in obtain- 
ing the document was to obtain evidence 
of the debt. [See the case quoted by the 
Subordinate Judge in Surjumull Murlidhar 
Chandick v. Ananta Lal Damani (1).] 

The case must, therefore, go back. I re- 
verse the decree of the lower Court and 
direct that this case be re-heard in the light 
of the above remarks. Costs up to date 
will abide the result. 

V. N. V. 


8, D. f 
(1) 74 Ind. Cas. 1029; 46 M. 948; 45 M. L. J. 399; 


Case remanded. 


) 
` 18 L. W. 485; (1923) M. W. N. 743; A. I. R. 1922 Mad, 


352. 





ALLAHABAD HIGH COURT. 
SEconp Crviu APPBAL No, 1951 or 1925. 
January 15, 1926. 
Present:—Mr. Justice Walsh. 
KHEM KARAN DAS-—PLAINTIFE— 
APPELLANT 
versus 
BALDEO SINGH AND ANCTHE? 
DEFENDANTS—~ RESPONDENTS, 
Agra Tenancy Act (II of 1901), s. [l6s—eAscount 


(92 I. 0, 1926) 


. 
suit for, agdinst co-sharer---Claim for rent, whether 
can be joined ~Precedents—Revenue cases. 

A co-sharer, ina suit for an account brought under 
s. 165 of the Agra Tenancy Act against another co- 
sharer, cannot join a claim in respect of a separate 
matter altogether, namely, for rent.- 

Kalyan Singh v. Raja, 3 Unreported Decisions, p. 343, 
followed. 

The High Court ought to follow, especially in 
matters of procedure, as far as it can do, the policy 
or line of decisions adopted by the Revenue Side in 
cases which strictly belong to the revenue jurisdiction. 


Second appeal from a decree of the Dis- 


trict Judge, Budaun, dated the 31st of . 


August 1925, 
- Mr. S. A. Haidar, for the Appellant. 


JUDGMENT.—I agree entirely with 
Mr: Haidar that this is a nice question and 
an important question, but having made up 
my mind quite clearly, and being prepared 
to give my reasons, I propose to dismiss the 
appeal so that he can appeal without fur- 
ther delay to the Letters Patent Bench. The 
question of law is whether a co-sharer hav- 
ing claim against another co-sharer, in res- 
pect ofa separate matter altogether, namely 
for rent, can join thatclaim to-a suit under 
s. 165 ofthe Tenancy Act brought for an 
account. It is a mere question of procedure, 
but sometimes questions of procedure go to 
the root of a matter, and I can understand 
that the Revenue Side may have reasons for 
refusing to allow two such suits to be join- 
ed. A suit fof accounts involves totally 
` different considerations, and inasmuch as 
Assistant Collectors are not trained lawyers, 
it is quite likely that it is considered im- 
portant to keep these matters distinct. The 
revenue procedureis strict and technical, and 
I find on referring to the Fourth Schedule, 
that thesuits on the Revenue Side are group- 
ed and that a suit under s. 95 or s, 102 
for arrears of rent is grouped in ‘group 
A, whereas asuit unders.165 is grouped 
under group B. I find also that in the 
case of Kalyan Singh v. Raja (1) which 
I am told refers to the Board of Revenue 
—the authority which the learned Judge 
has relied upon in his judgment—the 
Revenue Side have held thatrent payableby 
a co-sharer for hig tenancy cannot be taken 
into account under this section. I have 
not seen the report and I do not know what 
reasons are given, but I assume that the Re- 
venue Court have good reasons. Mr. Agar- 
wala in his well-known book on this subject 
upon which heis an authority cites this case 
without comment, presumably because there 

(1) 3 Unreported Decisions, p. 343. 
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was no special reason for criticising it, I think 
the High Court ought to follow, especially in 
matters of procedure, as far as it can do so, 
the policy or line of decisions adopted by 
the Revenue Side: jn cases which strictly 
belong to the revenue jurisdiction, and I, 
therefore, hold that the learned District 
Judge was right in the view which he took. 
Holding the clear view that I do, and having 
given my reasons for agreeing with the 
lower Appellate Court, I dismiss the appeal 
summarily so asto enable the appellant, if 
so advised, to appeal under the Letters Patent 
without delay. 


8. 8. 


Appeal dismissed. 
N. E. . 


MADRAS HIGH COURT. 
Sreconp Civit APPEALS Nos. 84 To 96 AND 
474 oF 1924. 

July 22, 1925. 
Present:—Mr. Justice Ramesam, 
R. BHUNJANGA RAO—DeErenpant 

——APPELLANT” 
versus 
PERIYATHAMBI GOUNDAN AND 


OTHERS— PLAINTIFFS —RBSPOYDENTS. 

Madras Estates Land Act (I of 1908), ts. 2 (3)— 
Post settlement Inam, whether estatea—Ihamdar, whe- 
ther land-holder—Second appeal—New case. , ` 

The consideration that a person is the owner of both 
the varams is material in determining the applicabil- 
ity of the Madras Estates Land Act, only where the land 
is a whole inam village and an enfranchised inam. [p, 
1049, col. 1.] 

Where a post settlement inam is a whole village 
held on a permanent under-teyure, the case falls 
under s. 2 (3) (e) of the Madras Istates Land Act. [p. 
1050, col. 1.) a 

Where ina suit bya tenant claiming-to be a ryot 
under the Madras Estates Land Act to set aside an alleg- 
ed sale of his holding against an inamdar, the plaintiff 
and the defendant both in the Trial Court and in 
the Court of Appeal proceed gn the footing that 
the plaintiff wasa ryot and the defendant a land- 
holder, it is not open to the defendant in second 
appeal to contend that he (the defendant) was a ryot 
and that the plaintiff was an under-tenant under him 
and that the Madras Estates Land Act was not applic- 
able as between them. [p. 1049, cof. 2] , 

Second appeals against a decree of the 
District Court, North Arcot* at Vellore 


in A. S. Nos, 122 to 134 and 121 of 1922, 
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preferredagainst that of the Cotrbof the: 
Revenue Divisional Officer. at. Vellore, -in 
Summary: Suits Nos, 4 to 8,14 to 21 and 3 
of 192} respectively, . .. | A 
The; Advocate-General and Mr. M. S. 
Vaidyanaiha Iyér, for the Appellant. | 
Mr. Subrahmanya Iyer, forthe Respond- 
enta. ee ste n eee 
JUDGMENT.—The first point argued 


by the learned’ Advocate General before.. 


me in” this hatch ofsecond appcalsis that 
the Estates Land Act does not apply to 
the cage.” “To understand, this point it is 
necessary. 16 set forth the history of- the 
suit village. Exhibit D is a statement 
dated the 15th day of January 1873 initial- 
led by Mr.’ Whiteside the then Collector 
of North Arcot. It is headed “statement 
showing the particulars of shrotriem mok- 
asa sarvamaniam villagers in the minor 
estate of Arni jagh®, North Arcot Dis- 
trict.’ It shows that the suit village of 
Rajammarpyram was granted by the then 
jaghirdar Thirumala Rao Sahebin Fasit 
1211 to the ancestor of the defendant's 
vendor K. Krishna Rao. The granteeseems 
to have applied, that certain lands may 
be given to him on cowle tenure for con- 
structing a tank and building a village. 
The suit village was granted to him and 
for the first two years-after the grant, no 
assessment was fixed.. It was said that the. 
assessment -will be fixed after two years. In 
Fasli 1218 he submitted -accounts and re- 
quested that 50 pagodas may be fixed on 
it as mutka (rent) and it was accordingly 
fixed. Afterwards a document’ was issued 
to his son. Madhava Rao in Fasli 1233 
which states’ that. the beriz was reduced 
to 10 pagodas._ ‘So far the statements in 
column 19 of Ex. D suggest that the vill- 


. age was- granted to aryot for rent, The 


document then proceeds to say “The 
inam appears to have been granted sub- 


sequent, to patmash. In 1223 the grantee - 


represefited that the.ryots were very poor 
and the rent “should beréduced. Accord- 
ingly 40, pagodas were permanently remit- 
ted. lt-will be safe to continue the grant 
which -evidently falls within the scope of 
s. 15 of Regulatiqn “XXX of 1802". From 
the reférende to s.15 of Regulation XXX 
of 1802, thé Advocate-General argues that 
the whole transaction was one of leasing 
to a ryot, that the so-called grantee Krish- 
na Rao‘and. his son’ Madhava Rao were 
merely ryots under.the Arni jaghirdar and 
the defendant who is- the descendant of 


E ei eg 
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the -original grantee tb, a ryot undei the S 


Arni jaghirdar and the plaintiffs are under- 
tenants to whom the Estates Land Act 
does not apply. lf the defendant is not 


r 
6 


a ryot under the jaghirdar of Arni but is . 


himself regarded as a land-holder, his posi- 
tion would then be that of one who is 


-generally and loosely described asa sub- 


sequent inamdar. If he is a subsequent 


So far as this High Court is concerned, 
the matter is now 


inamdar and I am bound by it.) Where a 


settled by * theii 
majority of the Full Bench against an~ ' 


inamdar, the matter is not open to me - 
for, discussion though I confess I am inclins ` 
_ed, to agree with the view of Wallis, ©. dJ.. a 
in Gadadhara Dàs v, Suryanarayan A 
-naik (1) and of Schawbe, C. J., and De-. 
vadoss, J., in Brahmayya v. Achiraju (2). .. 


Put 


ua 


grantee. pays some kind of rent to the - 
zemindar whether he should he regarded’ ~ 


as a subsequent inamdar and,.therefore, & ~+. 


land-holder to whom the Estates Land Act 


should apply as between him and his tenant-*? 


Y 


or whether he should be regarded asa ryot -- 
under the zemindar paying rent to him,  - 
the Estates Land Act applying to his re-’ : 
lations with the zemindar but not as be~ -- 
tween him and his under-tenants (s, 19 of >` 
the Act) must always be a difficult ques~.. 
tion to decide inthe application of the Full ~ 


Bench decision. In this state of the author- : 


ities, if there is nothing elsa in the case, 
‘the matter would no doubt be a somewhat 


i 


difficult point to decide but the pleadings := 
in the ease make my task lighter and the" 


position of the appellant more difficult. 


The suit was brought under s. 112 of the- 
The defendant was i 
Even mokasa <. 
Ex. D purports to be a list of. shrotriem - 


Estates Land Act, 
described as a shrotrviemdar. 


c 


sarvamaniam villagers and a mere cultivat- ` 
ing ryot cannot get into sucha document. ° 

Paragraph 4 of the plaint says:—‘‘ The. > 
plaintiffs and others have been paying to ~ 


the defendant's predecessors’ kist at the- 
said rate from time out of memory and the 


lands comprised in pattah No. 34 as ryoti - 


lands”. This is not denied in the written 
statement; on the other hand para. 5 of 


the written statement refers to the plaint- ' 


iff and other ryots of the village. So also 
para. 7. In para. 10 ofhis written state- 


(1) 64 Ind. Cas. 317; 44 M. 677; 41 M.L. J. 97; 
(1921) M. W. N. 413; 14 L. W. 453. 

(2) 10 Jnd. Cas. 615; 45 M. 716; (1922) M. W. N. 280; 
31 M.L. T, 9}; 43 N. L. J. 229; A. I. R. 1922 Mad, 
373 F.B, ‘ 
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levy the premium under the Estates Land 
Act, Paragraph 11 refers to plaintiffs and 
other ryots of the village. Paragraph 12 
says that the suit is barred by limitation 
under Schedule A serial No. 5 under s. 55 
of the Madras Estates Land Act. No plea 
is takenin the written statement; no issue 
raised as to the maintainability of the 
suits. In the course of the ‘arguments be- 
fore the Deputy Collector, the defendant 
seems to have argued that he possessed oc- 
cupancy right over the lands of the shro- 
triem. -The Deputy Collector meets his. 
argument by referring to the judgment in 
Summary Suits Nos. 53 to 97 of 1915 on 
the file‘of the Divisional Officer, Vellore, 
(Ex. I) which held that the ryots of the 
village-held occupancy rights and which 
also shows that the District Munsif before 


whom ‘the suits were. originally filed re- |, 


turned’ thém for presentation before the 
Reventié Divisional Officer on the ground 
that thé shrotriem was an estate under the 
Estates Land Act. Those suitswere by a 
mortgagee of the defendant, the defendant 
himself ‘not being a party to them. It may 
be that the Deputy Collector was not quite 
correct’ in regarding Ex. I as conclusive 
between the’ parties. The Deputy Collector 
then says, “When this position is arrived 
at, there is no more argument necessary to 
show that tlre defendant was not acting 
under s.. 53 of the Estates Land Act and 
that he was not allowed by the. provisions 
of s. 46 of the Act to collect premium from 
the plaintiffs.” Up to'this stage no ques- 
tion about the applicability of the Act 
seems to have been raised by the defendant 
and even then the point raised by him was 
that he was the owner of both the varams 
and that the plaintiff had no occupancy 
right. There seems to. have been a 
confusion of thought on the part of the 
defendant and of his legal advisers. The 
consideration that a person is the owner of 
both the varams is material in determining 
the applicability of the Estates Land Act, 
only where the land isa whole village and 
an enfranchised inam: vides. 2, cl. (3) (d) 


of the Act. We have nothing to do with 
an enfranchised inam in this case. The 
suit landis part of the Arni estate. The 


only question is whether the defendant is 
himeelf a land-holder or whether he is a 
ryot under the jaghirdar and it is im- 
material whether he was the owner of both 
melvaram and kudivaram prior to the suit, 
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If he is a subsequent inamdar, even if he ~~ 


was at one time owner of- ‘both melwaram 


and: kudivaram, that fact does not make. 4 
the act inapplicable as in the case of an : 


enfranchised inem. But the defendant ; 
seems to have thought up to the arrange- 


ment in 1919 under Ex, Che was the owner . ' 


of both varams and, therefore, he had a right. 
to take premium: or charge enhanced rents 
though he is a subsequent inamdar and 
that somehow some provisions of the 
Estates: Land Act will not touch him. 

Still he seems to-have thought that he was 
a Jand-holder under the Estates Land Act. . : 
In appeal also no question as to the appli-. - 

cability of the- Estates Land Act seems to 
have been raised. In second*appea] the 
point was, no doubt, expressly raised in 


grounds Nos..2 to 8. The Advocate General . ` 


suggests that the defendant never meant to 
admit that the act was applicable to him: 
up to the execution of Ex. œin -1919 and- 
that the arrangement under Ex, C itself was 
effected in consideration of the defendant 
admitting plaintiff's occupancy rights and 
it may be that the defendant thought that 
after the conferring of the occupancy rights 
on the tenants under Ex. CO, the village 
became an estate, but the District Judge 
points out in para. 3 of his judgment. that 
the suggestion put forward by the defend- 
ant, namely, that Ex. C was executed in 
consideration of defendant admitting oc- 
cupancy rights of the tenant differed .. 
materially from the plea in the written .. 
statement. Anyhow the «written statement. 
does not deny the allegation jn para. 4 of 
the plaint that the plaintiffs and others were 
enjoying the lands as ryoti lands and were. 
paying kist to the defendant’s predecessors 
from time out of memory. It is impossible 
to make out from defendant's written state- 
ment that they ever meant to deny that the 
suit land was an estate prior to 1919 and to . 
allege that it became an estate only after 
1919, Thus with reference to the pledd- 
ings, I must hold it is not open to the - 
defendant now to contend thatthe Estates . 
Land Actis not applicable as between him 
and the plaintiffs. I think there is also 
another ground on which this point -must 
be decided against the appellant though 
this was not suggested by the respondent's 
Vakil at the time of argument and there 
was no discussion onit at thé Bar. The 
view taken by Wallis, O. J., in Gadadfara 
Das v. Suryanarayana Patnaik (1) and 
by Schawabe, CO, J. and Devadoss, J. in- 


1050 | 


Brahmayyav. Achiraju (2) can only apply 
to minor subsequent tnams, that is, the so- 
called subsequent inams which are not 
whole villages. Where the subsequent 
inam isa whole village hell on a perma- 


` pent under-tenure, the case must really 


fall unders. 2 (3) (¢) and there is no scope 
for a difference of opinion. In the present 

- cage though the suit village ‘was carved out 
of another larger village, ever since 1801 
it was regarded as a distinct and separate 
village. That being so, cl. (e) ofs, 2 (3) 
will apply. The first contention of the 
appellant must, therefore, be disallowed and 
the conclusion. of the Courts below that the 
higher rent sought to be charged on the 
plaintiffs and other tenants under Ex. C is 
not binding on the ryots must stand. 

The second point argued by the Advocate- 
General may now be st&ted. In 1919 the 
defendant and his ryots entered into an 
‘arrangement described in. Ex. C by which 
from Fasli 1329 onwards, a rate of rent 
higher than the rate prevailing up to then 
was to be paid for the lands in the village 
and a lump sum of -one year’s rent accord- 
ing to the old rate was tobe paid to the 
defendant. The sum was accordingly paid. 
In para. 6 of the plaint it was suggested 
that the payment was towards the rent for 
Fasli 1329. This was denied by the defend- 
ant who alleged it was in pursuance of 
Ex. O. The plaintiff took no issue on the 
point. The whole oral evidence set forth 
‘by. the Divisional Officer shows it was in 
pursuance of Ex. Cand his contention was 
that it.was pajd asa premium. .Nor was 
any suggestion made before the District 
Judge that the payment was for rent for 

e Fasli 1329. This payment was, therefore, 
obviously a premium and was so regarded 

“by the Divisional Officer, though its pur- 
pose seems to have been to enable the de- 
fendant to make certain improvements to 
the village tank. Whatever the purpose 
might have been, the defendant was not 
entitled to collectit under s. 46 of the Act. 
‘The plaintiff and the other ryots were entitl- 
ed to recover it from him if they filed a 
suit within six months from the date of the 
collection. (Schedule, A part ll, item No. 
15). In this suit, there is no prayer for the 
recovery of that amount. Even if there is 
a prayer, it would have been barred. 

But the platntiff alleged in para. 7 of the 
plainf that the defendant is liable to have 
the amount credited from the rent for Fasli 
1329, but there is no prayer asking for such 
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a credit in para. 11.0f the plaint. In the 
view I take, the absence of a prayer is 
immaterial. Ifthe suit had been filed with- 
in six months after payment, the plaintiffs 
might be granted a declaration that the 
amount paid by the ryots” might be cre- 
dited towards the rent for Fasli 1329. But 
tlie suits. were not filed within six months 
after payment. To compel the defendant 
to credit it towards the rent of Fasli 1329 
is the same as taking back the amount 
from him on the groundof an illegal col- 
lection and then re-paying it to him under 
the heading of rent. This process is not 
permissible as it cannot be recovered from 
him on account of the bar of six months, . 
The Deputy Collector did not discuss the 
point. It is a point which arose only on the 
fourth issue after his findings on the first 
and second issues are known. Accepting 
his finding on the first and second issues 
that the patlahs for enhanced rents are 
not valid, the question arises whether the 
pattahs should not be held to be valid for 
the rents properly payable according to 
plaintiff's contentions, and, if so, whether 
the sale .notices should be held valid to 
thatextent. [Vide s. 53, cl.(2)]. The point 
was raised before the District Judge by the 
defendant and the District Judge dis- 
allowed it on grounds which are not intel- 
ligible tome. The Judge says “The pay- 
ments cannot be regarded as ilfegal exac- 
tions in addition to the rents lawfully 
payable, They were made by plaintiffs in 
ignorance of their legal rights.” I am not 
able to understand how, because the plaint- 
iffs made the payments in ignorance of 
their legal rights and the defendant ob- 
tained the payment taking advantage of 
the ignorance, the payment is other than 
an illegal payment falling under s, 144 of 
the Act. It was not paid as rent. It was 
paid as something else. Defendant was not 
entitled to it; it was, therefore, an illegal 
exaction. The plaintiffs ought to have sued 
for it within six months. Their right to 
recover it is barred. They are, therefore, 
bound to pay the rents for Fasli 1329 and 
the sale natices to set aside which the suits 
are filed under s. 112 of the Act are partly 
valid and partly invalid. See s. 52 (8) of the 
Estates Land Act. 

I, therefore, modify the decrees of the 
Courts below by declaring that the sale 
notices issued by the defendant are invalid 
in so faras the excess rent charged under 
Ex. X isconcerned, but are valid in so far 
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as they cover the rent previously payable 
by the ryots. i 


The parties will bear their own costs 
throughout. 
Y. N. V. 


Decree modified, 
8. D. : 


MADRAS HIGH COURT. 
ORIGINAL SIDH APPEAL No. 15 or 1925. 
September 8, 1925. 
Present:—Sir Victor Murray Coutts Trotter, 
“Km, Chief Justice, and Mr. Justice Beasley. 
L. RATHAN SINGH—PETITIONER— 

, APPELLANT 
` versus 

Tur. COMMISSIONER or INCOME-TAX, 

ro TAB GOVERNMENT or MADRAS— 

DEFENDANT—RESPONDENT. 

Income Tax Act (XI of 1922), s. 10 NA ‘(vi), (vii), 
2) obolets machinery—Motor-car rendered useless 
y accident—Reliefs under sub-sections, whether alter- 
native or cumulative--Motor-car, purchase of, solely 

. for use of parts in existing cars—Hxpenditure whe- 
ther of capital nature or incurred for purposes of 
business—Deduetions, right of assessee to. 

‘Obsolete machinery’ under the Income Tax Act 
means machinery which though it is able to perform 
its function has become in common parlance out of 
date and performs its function so indifferently or at 
such a cost that a*prudent man instead of continuing 
to use such machinery would discard it and instal 
more labour-saving machines. A new car which is 
wholly useless for its purposes because it has broken 
to pieces in an accident is not ‘‘ obsolete machine” 
under the Act and the owner is not entitled to claim 
a deduction, therefore, under s. 10, (2) (vii) of the Act. 
fp. 1051, col. 2.) 

The various reliefs by way of deductions specified in 
s. 10 of the Income Tax Act are not alternative and ex- 
- clusive, but must be treated as disjunctive and cumula- 
tive and if any deduction claimed falls within the ex- 
press words of any one ofthe sub-sections, it is not open 
to Government to say thatit is really covered by 
the general provision of sub-s. (vi), 7. e., the omnibus 
cl. (vi) cannot be construed as extinguishing the 
right to deductions which are specifically outlined 
and defined in other sub-sections of the Act. |p. 1052, 
col. 2; p. 1053, col. 1.] ; 

Appeal from an order of Mr, Justice 
Kumaraswami Sastri, dated the 13th August 
1924, passed in the exercise of the Ordinary 
Civil: Jurisdiction of this Court in the 
matter ofs. 45 of the Specific Relief Act, 
s, 66 of the Income Tax Act and of Rathan 
Motor Service. 


i Mr. K. V. Sesha Iyengar, for the Appel- 
ant. 

~ Mr. M. Patanjali Sastri, for the Respond- 
ènt, © - 
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JUDGMENT.—This Reference raises 
two points. The assessee’s business is that 
of an owner of motor-cars plying for hire. 
Only two points were raised before the 
learned Judge, though the first was raised 
under two heads. 
pose of the second contention. 


The assesses was-the owner of a new car 
which very shortly after it was -purchased 
met with an accident and had to be sold as 
scrap iron and the learned Judge has held 
that this entitles him to claim a deduction 
under s. 10 (2) (viz) of the Indian Income Tax 
Act of 1922 on the footing that this may be 
treated as having become in the words of 
the Act ‘obsolete.’ ` It seems to us that this 
is contrary to the plain meaning of ‘the 
language used. ‘Obsolete machinery”means 
machinery which though it is able to per- 
form its function has become in common 
parlance out of date and performs its func- 
tion so indifferently or at such a cost that 
a prudent man instead.of continuing to use 
such machinery would discard it and instal 
more labour-saving machines. In our 
opinion, the word ‘obsolete’ is quite in- 
applicable to a’ new car which is wholly 
useless for its ‘purposes because it has 
broken to pieces in an accident and, in our 
opinion, this cannot be allowed as a deduc- 
tion and we disagree with the learned 
Judge, ° | 


A much more difficult point is raised with 
regard to the second matter which relates, 
to certain items which ‘vera’ disallowed 
by the Income Tax Authorities as being 
of the nature of capital expenditure which 
is excluded from deduction by s. YO (2) 
(ix). That sub-section allows any éx- 
penditure (not being in the nature of 
capital expenditure) incurred solely for the 
purpose of earning the profits or gains of 
the business. The latter,comes to a total 
of Rs. 3,296-2-2 and it seems reasonably clear 
that the first three items were additions fo 
the machinery and plant used by the firm, 
which can clearly be classed under the head 
of capital expenditure. The largest item is 
one of Rs. 1,925 which is @escribed as the 
costs of the old car purchased from Tirali 
Srinivasa Iyengar. The evidence of the 
assessee about that which seems to have 
been accepted, is that he ‘bought the ear 
not to use it as car but to resolvé it into its 


-component elements and use the parts for 


casual repairs to his existing fleet of cars. 
The remaining items -are for the renewal 


We propose first to dis- `` 
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in the- business of the assessee, 


The.Income Tax Authorities rely upon a 
decision in Scotland under the Statute in 
vogue at the time, viz., s. XIL of the Customs 
and Inland Revenue. Act of. 1878, 41 Vie. 
Oh. XV. That section directs the Com- 
missioners in assessing the profits and gains 
of a trade to allow such deductions as they 
may think just and reasonable to represent 
the diminished valus by reason of wear and 
tear during the year of any machinery or 
appliances used for the purpose of the con- 
cern and belonging to the person or com- 
pany by whom the concern, is carried on. 
Upon that {t was held in the case of Cale- 
donia- Railway Co. v. Banks (1) decided in 
the Cotirt of Exchequer in Scotland that the 
assessée could not deduct the actual ex- 
penses of occasional repairs and renewals 
and then proceed to claim an additional 
. deduction under the general section of the 
Statute for the same thing under the guise 
of wear and tear. With that decision no 
body wishes to quarrel, but it is argued for 
the assessee that the position under the 
Indian Statute is quite different because 
the sections relating to deductions and the 
sub-sections allowing deductions must be 
taken to be disjunctive, and it is not an 
answer to a claim which clearly falls within 
the words of anf one of the sub-sections to 
say to.the assessee that he must be deemed 
to have. obtained that deduction under some 
other sub-segtiom, Deductions are allowed, 
such are material forthe decision ofthis case 
—undér s. 10 (2) (v), (vi) and(ix). Cl. (v) allows 
a deduction in respect of current repairs to 
buildings, machinery, plant or furniture, 
the deduction permitted being the amount 
paid on account thereof. Itissaid in this 
case that the renewal of parts of a machine 
cannot be treated as a current repair but 
must be treated afa new, addition of capital 
to enable.the machine to be kept in proper 
running order. It is pointed out that by 
cl. (vi)..of sub-s. (2) a deduction is allowed 
in respect of depreciation which has been 
assessed by Govesnment at the not ungener- 
ous figure of 20 per cent. and it is said that 
the assessee having had the benefit of this 
large deduction under cl. ( vi) cannot get the 
same deduction over again in another form 
by having recourse tocl.(v). In our opinion, 
if the Legislature meant the various reliefs 
by way of deductions specified in s. 10 of 


(1) 1 Tax, Cas. 487, ° 
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the Act to be alternative and “exclusive, | 
they could very easily have said so and, in 
our opinion, if any deduction claimed false : 
within the express words of any one of 
the sub-sections if is not open to Govern- ` 
ment to say that it is cae covered by the 
general provision of sub-s, (vi). It is 
obviously arguable that most of the repairs 
in this casé can be described as current 
repairs though of, course, the matter is one 
of degree. Ifacarburetter of a motor-car 
ceases to function, we should-ineline to :the 


view that the renewal of the carburetter: ` 


im order to enable the car to keep the road 
is properly.described as running repair: On.- 
the other hand, ifa car as a ‘result of an 
accident had nothing left buta wheel and . 
everything else had to be renewed, clearly 
the sensible view would be that the renewal - 
of the car could only be described: as an 
increase of capital, But apart from that we . 
have the provision of sub-s, (2) (ix) which 
speaks in general terms of any expenditure 
(not being in the nature of capital expendi- 
ture) incurred solely for the purpose of 
earning such profits or gains. Without 
cammitting ourselves to a view as to what 
are current repairs within the meaning of 
cl. (v), we think it reasonably clear that the 
cost of repair set forth in the list that was 
handed up to us must be treated as an, ex- 
penditure incurred for the purpose of earn- 
ing the profits or gains of the business and | 
we donot think that it can properly be 
treated as capital expenditure which is ex- 
cluded from the operation ofcl. (iz). Ifthis 
view be correct, the cost of an old car for 
the sole purpose of using bits and parts of 
it for carrying out repairs to cars on the 
road which is the main itemin the assessee’s 
claim for dedyctions beingnearly two-thirds 
of the whole, stands on the same footing as 
if he had obtained and used new parts for 
repairing his fleet of motor-cars from time 
to time. In this case we feel that the Legis- 
lature has done that which is so often done 
in Indian Acts and that by enumerating too 
much and trying to cover every possible. 
case, they have per incuriam given more 
than one remedy in respe:t of what is clear- 
ly one ground ofdeduction. But untiland 
unless the Act is amended, we think that 
separate heads of reliefs must be treated as 
disjunctive and cumulative and hold that 
the deductions claimed except: as regards 
the first three items fall within the express 
words of s. 10 (2) (ix) and that the Scottish 
case is inapplicable in India, because the 
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Act which the Scottish case interpreted was 
an Act which only contained deductions for 
depreciation and did not like the Indian 
Act specify under separate heads other 
deductions differently described. We.do 
not think it would be right to hold that 
what I may call the omnibus cl. (vi) can be 
construed as extinguishing the right to 
deductions which are specifically outlined 
and defined in other.sub-sections of the 
Act. Wefeel the result to be unsatisfactory 
and to be one which gives more to the 
assessee than was intended or indeed is 
just; but the fault is that of the draftsman 
of.the Indian Act who threw into the 
section the omnibus clause modelled on 
s. XII of 41 Vie. Ch. XV without reflect- 
ing that such a clause was not wanted in an 
Act which contained the specific deductions 
taken from the later English Finance Acts. 
-The result will be that the appeal is allowed. 
“with costs. On the reference there will be 
judgment for the Commissioner with costs 
_ to be fixed at Rs. 150. 
Y. N.V. . Appeal allowed. 
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f MADRAS HIGH COURT. 

‘Orry Crvit Court APPEAL No. 22 or 1924. 
October 9, 1925. 
Present: —Mr, Justice Phillips. 
P. S. KESAVALU NAICKER— 
DEFENDANT—APPELLANT 

: versus 4 
Tus CORPORATION or MADRAS— 


PLAINTIFE-—RESPONDENT, 

Madras City Tenants’ Protection Act (III of 1922), 
ss. 2, el. (4), 3~ Lessee of right from Corporation to 
put up building on roadside—Construction of pucca 
building—Long possession—Issue of permits, effect 
of —Person in possession, whether tenunt---Compensa- 
` tion on ejectment—-Interpretation of Statutes. 

Where the defendant’s predecessor-in-title was 
allowed by the Corporation of Madras to put up.a 
“puilding on the roadside in the City of Madras for 
the purpose of selling ærated water and ice and 
leases for terms had been granted and renewed from 
time to timeto defendant's predecessor and then to 
defendant, and two years before suit, yearly permits 
had been issued under the Municipal Act to the de- 
fendant to keep the ice depét : 

Held, that the defendant was a tenant’ within the 
meaning of s. 2, cl. (4) of the Madras City Tenants’ 
Protection . Act and was entitled under s. 3, on eject- 
ment, tobe paid compensation for his building. [p. 
1054, col. 2; p. 1055, col. 1.] 

When a man has spent a considerable sum of money 
in erecting’ a pucca masonry building on another's 
land, there is a legitimate inference to be drawn 
that he did so in the hope that he would not be 
evicted, although it is an inference which may be 
rebutted by other circumstances, which show that he 
could not have had such a hope. fp. 1055, col. 1.] 

When the Legislature passes an enactment, its 
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provisions must be looked to rather than the inten- 
ticn òf tha Legislature, as revealed in the discus- 
sion which preceded the passing of the Act. [ibid.] 

The preamble of an Act may be referred to only 
in a vase of ambiguity or where it is neċessary to 
interpret the Act itself so as to give effect to its 
purport. |p. 1055, col. 1.j : 

Appeal from a @ecree of the City Civil 
Court, Madras, in O. 8. No. 68 of 1923. 

‘Mr. K. Duraisami Iyengar, for the Appel- 
lant. 

Mr. S. Rangasamti Iyengar, for the Re- 
spondent. 

JUDGMENT.—In this case the facts 
are as follows: The defendant's , uncle, 
Muthuswami Naicker, put up the building 
in suit 48 years ago, on the roadside land in 
the Pantheon Road, for the purpose of sell- 
ing erated waters and ice. The building 
isa pucca masonry one and the plaintiff, 
Corporation of Madras, now wishes to eject 
the defendant, to whom the property was 
given by his uncle abdut 1908. The defend- 
ant obtained lease deeds for this property 
in 1908, 1911 and 1914 fora period of three 
years each. Atthe end of the last lease, 
the Corporation proposed to sell the right 
to occupy the building and site at auction 
and notice was issued on 18th April 1917; 
(Ex. TV). The defendant protested against 
this by a Lawyer's notice (Ex. II) and put 


in a petition (Ex, III) on 30th April 4917. . 


As a result of this, a fresh lease for one 
year was granted to the defendant and this 
was renewed for a second year in 1918 for 
the year 1918 1919. When the new Muni- 
cipal Act was passed, the Corporation seems 


to have thought that it could not grant a , 


lease of the suit property and they propos- 
ed to auction the property ang grant a 
license. On 2lst February 1919, the date 
of the auction, no bidders turned up, “On 
‘4th February 1919 the defendant went to 
the Revenue Officer and agreed to pay a 
rent of Rs. 3-8-0 per mensem in respect of 
the suit land, and on 14th July 1919 the 
Corporation granted him the lease Ex. E-1. 
On 17th March 1920, a notice was issued by 
the Corporation, that the right of putting’ 
up a bunk on the suit site would be sold by 
auction. But, as a matter of fact, no auction 
appears to have taken place, and on 9th 
October 1920 the Corporation issued Ex. F, 
which purports to be a permit under s. 226 
(1), Act IV of 1919. Under this the defend- 
ant was permitted to occupy the suit site 
for the purpose of keeping an ice depot for 
one year. A similar permit was “issued on 
4th August 1921 for the year ending 318} 
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March 1922. On 2nd March 1922, the Cor- 
poration again proposed to auction the 
site and then finally on 11th November 
1922 the Corporation gave a notice to the 
defendant to quit. The defendant replied 
stating that he had held the land for a very 
long period and that he was entitled to 


. compensation under the City Tenants’ Pro- 


tection Act. 

The main question for consideration here 
is, whether the defendant is a tenant within 
the meaning of the Madras City Tenants’ 

Protection Act. The learned City Civil 
Judge has found that he was not a tenant 
‘but merely a licensee. We see that upto 
3lst March 1920, the defendant had been 
obtaining leases from the Corporation for 
‘the use*of the site and was undoubtedly 
up to that time a tenant. It is suggested 
that for the year 1920 the Corporation had no 
power to grant a lease of the suit land as it 
comes within the definition of public street 
contained in the Act. Such public streets 
are vested in the Corporation and although 
the Corporation has not the full ownership 
in them; yet they have a certain proprietary 
‘right in the soil, and this has been recog- 
-nised in Sundaram Aiyar’ v. Municipal 
Council of Madura and the Secretary of 
State for India in Cowucil, (1) in which it 
was held that the Corporation had a cer- 
tain proprietary right in the soil of public 
streets. Under the new Municipal Act of 
1919, the Corporation is authorised to lease 
. any Corporation immoveable property and 
if the Corporation has a proprietary right 
in public strgets to the extent of that right 


. it can gr&nta lease, and even, if it had no 


right to Brant a lease I do not think the 
Carporation can now -contend that the lease 


` actually granted by them in 1919 was void 


as being prohibited by law. Uptil March 
1920 therefore, the-defendant was a tenant. 
But itis contended for the respondents that 
by the mere fact of his accepting Exs. F 
and G the permits under s. 226 (1) he be- 
- came a mere licensee When weturn to s. 
- 226 (1) we find that it deals with persons 
making holes and causing obstruction in 
the street, and provides that persons are 
forbidden to, make holes ‘or cause any 
obstruction in any street unless the consent 
of the Commissioner is obtained. Clause (2) 
prescribes that, when such permission is 
granted, such persons shall cause such 
holes og obstruction to bes sufficiently bar- 
ered and enclosed and shall cause such hole 
(1) 25 NM, 635; 12 M, L. J, 37, 
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or obstrustion to be sufficiently lighted dur- 
ing the light. It is not suggested that the 
plaintifi’s building was in any sense an 
obstructicn to the street and the idea of 
allowing him to occupy it for the purpose 
of keeping an ice depot from year to year- 
has no connection with the provisions of 
s. 226. Section 226 deals with the tempor- 
ary obstructions, which would be an offence 
unless permission is granted for making 
them. It has nothing whatever to do with 
giving licenses for keeping an ice depot. 
The défendant never even expressed his 
consent tobe a licensee. He and his pre- 
decessor had been tenants of the Corpora- 
tion for over 40 years and the mere fact 
that these extraordinary permits were issu- 
ed to him and were not refused, cannot 
convert that tenancy into a holding by mere 
license. In the absence of evidence that 
the defendant agreed to be a mere licenses, 
I think that the mere issue of licenses 
would not be sufficient material to raise a 
presumption of a change in the nature of 
his possession, which had for many years 
been that of a tenant, The present case, 
where the license is obviously a license 
which the Corporation has no pawer to issue 
in such form and in the circumstances that 
existed, is much stronger and the defendant 
must be deemed to have been holding on 
as a tenant after expiry of his last lease. 
Even on 10th April 1920 he was treated by 
the Tahsildar asa tenant of the Corpora- 
tion. No attempt was made to disturb his 
possession and his possession has all along 
been of the 'same nature. Whenever any 
change was proposed to be made, the de- 
fendant has protested and no change has 
actually been made in the nature of his pos- 
session. The question then arises whether 
the defendant is a tenant within the mean- 
ing of s. 2, cl. (4) of Act WI of 1922. That 
clause reads as follows:— 

“ ‘Tenant’ means tenant of land liable to 
pay rent on it, every other person deriving 
title from him, and includes persons who 
continue in possession after the termination 
of the tenancy”. The defendant certainly 
would seem to come within the. definition. 
It is, however, argued that in order to under- 
stand this definition, which is not in itself 
ambiguous, one must refer tothe preamble 
of the Act which cays: “Whereas it is neces- 
sary to give protection to tenants who... have 
constructed buildings on others’ lands in 
‘the hope that they would not be evicted so 
long es {hey pay a fair rent”, The rule of 
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construction is that the pweamble of the 
Act may be referred to in a case of am- 
biguity or where it isnecessary to interpret 
the Act itself so as to give effect to its . pur- 
port, but it is doubtful whether the mean- 
ing of definite and unambiguous words can 
be strained because their natural interpreta- 
tion would seem to-extend the alleged scope 
‘of the Act. In any ‘case I do not think, 
that in the present instance it can be said 
that the Act does not refer to persons in the 
position of the defendant. Nor am Isatis- 
fied that the defendant's position is not 
that contemplated by the preamble. It is 
difficult now to adduce evidence that the 
person who constructed the suit building 
48 years ago did so in the hope that he 
would not be evicted. The oral evidence 
of the actual builder to that effect would 
not be of much value when given for the 
purposes of such a suit as this, but I think, 
that, when a man has spent a considerable 
sum of money in erecting a pucca masonry 
building on another's land there isa legiti- 
mate inference to be drawn, that he did so 
in the hope that he would not be evicted, an 
inference, which may be rebutted by other 
circumstances, which show that he could 
not have had sucha hope. In the present 
case there is something rather more thah a 
mere inference, for, as the learned Judge 
points out, “the defendant's predecessor-in- 
title apparently ventured upon a brick-built 
structure, im view of the favour that he then 
enjoyed from very high officials who got 
ice from him”. Ifhe enjoyed the favour 
of high officials (possibly officials in the 
employ of the plaintiff Corporation) it is 
difficult to suppose, that he spent his 
money without hoping that he would be 
allowed to reap the benefit of the expendi- 
ture. In that view the defendant would 
come within the meaning of the Act. It 
is argued that if the provisions of the Act 
are applied literally, the scope of the Act 
would be very materially widened beyond 
that expressed in the preamble. This may 
be so, but when the Legislature passes an 
enactment, its provisions must be looked to 
rather than the intention of the Legislature, 
as revealed in the discussion which preced- 
ed the passing of the Act. 
Act as it stands, I must hold that the de- 
fendant isa tenant within the meaning of 
the Act and consequently under s. 3, is en- 
titled cn ejectment to be paid ccmpensa- 
tion for his building. He did make an 
applicaticn uncer s, 9 but that is not prees- 
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ed, This is intelligible when we remember 
that the plaintiff Corporation is not the 
absolute owner of the plaint site and con- 
sequently what the defendant ‘could pur-- 
chase under s. 9 is only the limited interest 
of his landlord. The suit will have to be re- 
mitted to the lower Court for investigation 
as tothe value of defendant's superstructure 


‘and when, that has been determined, the 


decree will have to be modified by. award- 
ing that amount to the defendant as com- 
pensation. A finding as to the amount of 
compensation payable to be submitted with- 
in three weeks. Objections seven days, The 
defendant will have his costs of this appeal 
and the costs of the lower Court will be 
provided for in the revised decree, 





In compliance of the above order the City 
Civil Judge, Madras, submitted thé following 
FINDING:— 

* * * 

I submit a report to the effect that the 
structure put by ‘the defendant on public 
Municipal Jand is worth Rs. 468-15-0 and 
that he is entitled tô compensation at that 
rate before is evicted by the plaintiff. _ 

* * % $ * * * * 


JUDGMENT.—The petitioner is not 
entitled to- rental value but only to the 
value of the building. The finding that it 
is worth Rs, 465-15-0 is, therefore, accepted 
and plaintiff will have a decree for posses- 
sion of the land and superstructure on pay- 
ment of this amount less the annual rental 
due by defendant upto date of delivering 
possession. lach side,will.bear his own 
costs in the lower Court. Tile time for de- 
livery is one month. i i 





V. N. V. ‘Plaintiff's claim decreed, 
N. H. . e 
MADRAS HIGH COURT. 


Seconp Civin Appeal No. 265 or 1993, 
August 17,1925. |, 
Present:—Mr. Justice Phillips, : 
POORANALINGAM SERVAI—Puatnrirr 
—APPELLANT - 
versus 
VEERAYI AND OTHERS—DEFENDANTS— 
d RESPONDENTS, 

Co-purchasers—Excess price paid by one-~ Possession, 


suit for, by other—Decree conditional 4 
et feb due—-Court, jurisdiction of. ee ee 

If one of two co-purchasers of a Property has paid 
more than his portion of the purchase-money, the 
Court, ina suit for possession of his share by the 
other purchaser, can order that he must Tey his 
portion of the purchase-money*in default before 
recovering possession, 
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Rajah of Vieranagram v. Rajah Setrucherla Sama- 
sekhararaz, 26 M. 686; 13 M. L. J. 83, followed. 


Second appeal against a decree of the 
Court of. the Subordinate Judge, Siva- 
ganga, in A.S. No. 60 of 1921, (A. S. No. 987 
of 1920, on the file of thg District Court, 
Ramnad), presented against that of the 
Court of the Principal District Munsif, 
Manamadura, in O. S. No. 367 of 1919. ` 

Mr. A. V, Narayanaswami Iyer, for the 
Appellant. À 


Mr. -K. V. Sesha Iyengar, for the Re- 


_ spondents. 


JUDGMENT.—In this case the first 
defendant and second defendant jointly 
purchased the suit property, the first 
defendant paying Rs. 340, and the second 
defendant Rs. 60, the understanding being 
that ¢ach was to have half the property 
and the’ excess money paid by the first 
defendant was’ on benalf of the second 
defendant and re-payable by him. The 
first defendant subsequently redeemed a 
usufructuary mortgage on the land and paid 
the whole of the mortgage-money and took 
possession. Just pridr to this redeniption, 
the plaintiff bought the second defendant's 
share in the property and now brings this 
suit for redemption of his share of the 
usufructuary mortgage and for partition, 


and for delivery of possession of his sepa- 


rate share, : 

-The second appeal has been argued at 
very great lengêh on the assumption that 
this is a pure redemption suit, but this 
overlooks the fact that it is in effect and 
fo name a partition suit, for the plaintiff 
seeks to recover a demarcated half share 
of the suit property. The lower Courts 
have erdered the plaintiff before getting 
possession of his half share to pay to the 
first defendant Rs. 140 the purchase-money 
paid by her on behalf of the second 
defendant. There can be no doubt that in 
a partition suit all equities between the 
members of the to-pargenary should be 
werked out allotting to each member the 
share to whith he is equitably entitled, It 
is argued for the appellant that this prinsi- 


- ple is only applicable to the Hindu Law of 


partitions and that under any other law 


`t these equities cannot be enforced but no 


reasons are assigned for drawing such a 
distinction. We certainly have the authori- 
ty of an American Writer (Freeman on Co- 
tenancy and Partition) that such equities 
shold be adjusted. This seems to be only 
reasonable and in accordance with what is 


ie ` POORANALINGAM SERYAI V, VEERAYIL 


[92 I. O. 1926] 
right and proper. Freeman at page 675 
mentions the very same equity as is in dis- 
pute here. The passage runs :— : 

“Tf one of the co-tenants.........has advanced 
more than his proportion of the purchase- 
money, the Court may decree that payment 
of the excess be made to him, and in 
default of such payment, that the moiety of 
the tenant in default may be sold to satisfy 
the amount equitably due from itie: 

No English cases on the point have, been 
cited, but I may refer to the case in Rajah 
of Vizianagram v. Rajah Setrucherla Soma- 
sekhararaz (1), There it was held that 
where a tenant paid the public revenue 
on the land, he was entitled to a charge 
for that amount against his co-owner. At 
page 703*, there is the following passage :— 

“But when once the right of contribution 
is established, as in the present- case, it 
certainly cannot be an inequitable or violent. 
stretch of such right to make it a charge 
against the co-owner’s share”. Hven.if there 
is no legal charge in the present case, yet on- 
equitable principles such a charge can 
be enforced and when it comes to partition- 
ing the property between two. co;tenants 
this equity should, in my opinion, be en- 
forced. On this ground alone, I think the 


second appeal must fail and, therefore, I 


do not propose to discuss the “various 
arguments put forward on the footing that 
this is a mere suit for redemption, -- ° 
Another point has been raised, namely, 
that the first defendant is not’ entitled 
to interest on the Rs. 140. The lower 
Courts have awarded interest from the date 
of payment until the date of the decree. 
This, I think, is wrong. The plaintiff has 
not been allowed mesne profits, because the 
first defendant, had paid the whole of the 
money due on the usufructuary mortgage, 
but from the*date the first defendant got 
into possession, the purchase-money of 
Rs. 140 cannot bear interest; for she-has, in 
lieu of interest, had possession of thé-land. 
Until that date the first defendant has 
certainly suffered damages in having had 
to pay the excess amount of the purchase- - 
money and_on that ground, I think; she is 
entitled to interest. The interest from 22nd . 
July 1918 to 16th June 1920 is, therefore, 
disallowed. Subject to this modification, 
the second appeal is dismissed with costs. 
vV. N. V. ni 
N. H. Appeal dismissed, 
(1) 26 M. 686; 13 M. L. J. 83. 
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Abatement of appeals and sults. See C. P. O. Acts—Bengal, 
1908, O. KAI, Act 1880—IX. See Crss Acr. l 
Abkari license—Prohibition to transfer and to —— 1885—I. See BENGAL FERRIES Act, bh 
sub-let. See Contract Act, 1872, s. 23 12 — T Pitts peau, pas Aor à 
— —-XII. : , N. : AD s 
Acknowledgment, See LIMITATION Acr, 1908, s. 19 o O orn AOT. SAR SAN 
626 — 1910—IV. See Bencar Cess (AMENDMENT) AOT, 
—-, material alteration in, See Document 305 “~~ 1920-III. See OALOUTTA Rent Aor. 
Acqulescence, fraudulent. See Esropres. 1017 Acts—Bombay. i r3 
Acts—General. — T a ar Pani Peres ones Act. 
—— 1876— BAY VENUE URISDICTION 
.. Act 1839-—XXXIT. See INTEREST Aor. í j EAG E 
—-~ 1856—1X. See BILLS or LADING ACT. —~— 1878—V See BOMBAY ABKARI ACT. 
——~ 1860—XLV. See PENAL Ooper, -— 1879--XVII. See DEKKHAN AGRIGULTURISTS' 
—-~ 1861—V. See PoLice AoT. e RELEF Act. f 
— 1863—XX. See RELIGI0US ENDOWMENTS Act. —— 1880-1. See Bousay Knorr SETTLEMENT Aor. . . 
— 1865—X. See Succession ACT. : —— 1901—JII. See Bowsay Distrior MUNICIPAL Act: . 
—— 1870—VII. See Court Fess Aor. —— 1924—VI. See Karetar Port TRUST (AANDE) 
—-— 1871—I. See CATTLE TRESPASS Act. - h Act, 
—— 1871—IX. See LINITATION Act, ` 
—— 1872—I. See EVIDENCE ACT, f Acts—Burma, 
—— 1872—IX. See CONTRACT ACT. : 
— 1873—X. See OATHS Act. ——~ 1907—VI.. See Burma VILLAGE Aor. 
—— 1877—I. See.Speciric RELIEF AOT.- —— 1y20—IL. See Kancoon RENT Aor. ` 
——~ 1878—XI. See Arms ACT. —— 1922—VI. See City or RANGOON MUNIOIPAL Act, 
—— 1879—XVITI. See LEGAL PRAOTITIONERS Act, 
ase eee See NeeortAm INSTRUMENTS AOT, Acts—C. P, 
_ — ee TRUSTS Act : 
—- 1898—XI. See C. P, Tensor Act, 
~~~ 1882—IV. See TRANSFER or Property Act. 1903—XVI See O. P. Muntorpan AOT. 


ura 1882—-V. See EASEMENTS AOT, 


—— 1917—I]. See C. P. Lanp REVENUE Aor, 
—— 1886 -II. See Income Tax Acr. : 
——~ 1887--VIT. See Burrs VALUATION Act. SS 20L See O. P. TENANG Aor, ae ° 
-= 1887—IX. See seine ad SMALL Cause Courts |; Acts—Madras. ° : f 
mn 1889—VII. See Succession CERTIFICATE Act. —— 1884—V. See MADRAS, DISTRICT MunacrPAL TIR 
—— 1890—VIII. See GUARDIANS AND Warps Act. Act. 
rara 1890—IX. See RAILWAYS AOT. —— 1889—I. See MADRAS VILLAGE Courts Acr. 
owe 1894--T. See LAND ACQUISITION AOT. —— 1897—-1V. See MADRAS Survey AND BOUNDARIES 
—— 1897—IX. See Provipenr FUNDS AOT, Act. 
—— 1897—X. See GENERAL Cuavusws Act. —— 1908—I. See Mapras ESTATES LAND AOT. 
——— 1898—V. See ORIMINAL PROOEDURE Cops. —— 1919—-IV. Se Mapras CITY MUNICIPAL ACT. 
~—- 1899—IT. See Stamp Acr. —— 1920—V. See Mapras District MUNIOIPALITIEA 
— 1908—V. See CIVIL PROCEDURE CODE. Act, e 
—~ 1908—IX. See LIMITATION Act. —— 1990- XIV. SeeMapras LOCAL BOARDS Act. 
—— 1908—XVI. See REGISTRATION ACT. —~—- 1992— 111. See Mapras CITY Tenants’ KANEA 
——- 1909—ITI. See Sig ea Towns InsoLvanoy Act. 
—~ 1910—II. See Paper Currency Aor, Acts—Punjab. 
—~ 1910—XV. See CANTONMENTS Aor. : 
—— 1911—II. See Patent Dzsiens Act. —~— 1887—XVI. See PUNJAB Tenaxoy Act. 
—— 1913—VIT. See COMPANIES Act. 4 —— 1887—XVII. See PUNJAB LAND REVENUE Act, 
= 1919-—X. See Usuriovus Loans Act. —— I91I—III. See PUNJAB MUNICIPAL Act. 
m 1920-—V. See PROVINCIAL INSOLVENCY Act. —— 1912—V. See COLONIZATION oF ` GOVERNMENT 
m 1920—XXVI. See LIMITATION AND CODE or Givin LANDS (PUNJAB) ACT. 

PROCEDURE (AMENDMENT) Act, . —— 1913—I._ See PUNJAB PRE-EMPTION Act, 

wan 1922—-XKT, See INGOME Tax Act. . —— 1918-—-VI. See PUNJAB Courts APT. 


were 1923—XI. See REPEALING AND AMENDING Act, mn 1920—I. See PUNJAB LIMITATION (Guston) Aot l 
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Act 1876—XVILI. See Ovnu Laws ACT. 

—— 1901—II. See AGRA TENANCY Act. 

—— IM1—IW. See U. P. LAND REVENUB Act. 
— J9 '¢4—]I. See U. P. GENERAL CLAUSES Act. 
— 1910—IV. See U. P. Excise Act. 

—— 1916— II, See U. P. MUNICRPALITIES ACT. 
-—~ 1920—VI. See U. P. VILLAGE PANCHAYAT Act. 
=——- 1922—XT, See AGRA PRE-EMPTION Act. 
»—- 1925—1V. Sce OUDH CourTa ACT. 


Regulations. 


Reg. 17193—XXVII. See BENGAL’ REGULATION. 
—— leOs—XVH. See BENGAL Lanp REDEMPTION AND 
FORECLOSURE REGULATION. 
— 1819— VIII, See BENGAL Parni TALUKS REGULA- 
TION. 


Statute, 
1915—(5 & 6 Gro. V, 0.61). See GOVERNMENT OF INDIA 


Acr. 
Aden, orders of Resident at. See C. P. ©., 1908, s. us 
: 36 


Adverss possession, See ALso LIMITATION ACT, 
1908, Scs. I. ART. 144, 
——~---- during tenure of life-tenant. See LIMITATION 
Aor, 1908, Scu.1, Art. 134 ° 
Co-sharers— Ouster. 
In the case of co-owners the possession of one co- 


owner's in law fhe possossion*of the other co-owners 


as well, and itis not possible for one co-owner to 
put-an-end to that possession by any secret intention 
in his mind. Nothing shoft of ouster or something 
equivalent to ouster can bring about that result. 

The fact that a co-sharer has been in exclusive 
possession of the joint house and has been making 
repairs to it, is not enough to constitute ouster. 

A co-sharer hasa right to repair the whole of the 
house, and, if he does so, his act cannot be considered 
to be an act of such an hostile character that it may 
be considered as equivalent to a denial on his part of 
the title of the other co-owner or co-owners. O 
MAHADEO PRASHAD v. Wam Puar, 30. W. N. 186; 13 O. 
L. J. 55; A. L R. 1926 Oudh 258 685 
—— Mortgage. redemption of—Widow of mortgagee 

retaining po ses ion—Lawful origin—Nature of 

widow's posserayn. © 

Where after the redemption of a mortgage the mort- 
gagee retains pdéssession of the mortgaged property 
and, after his death, his widow comes to occupy the 
said property to the exclusion of the rightful heirs of 
her husband as well as the mortgagor, the possession 
of the widow cannot be referred to a lawful origin 
and is adverse to the mortgagor and, in case it ex- 
tends beyond twelve years, will ripen into ownership. 
A Ram Kusrv. Govind Ram, A. I. R. 1926 All, 62: 48 
A. 145 is 414 
——~—~ Mortgagor and *morigagee—Acquiescence. 

Af between the mortgagor and the mortgagee 
neither exclusive possession by the mortgagee for any 
length of time short of the statutory period of sixty 
years, nor any acquiescence by the mortgagor not 
amounting toa release of the equity of redemption, 
will be a bar or defe..cato a suit for redemption if the 

eparties are otherwise entitled to redeem. O BAJRANG 
Bat v. MARRAJIA 832 
Occupancy rights. 

Occupancy rights can be the subject of adverse pos- 
session. O Sugo Nanpan v. Hira LaL, 13 O.L. J. 6; 
A, [, R.1928 Ough 2a 247 

amma Possession under invalid title—Co-sharers— 
Redlization of rent by ane co-sharer, 





INDIAN CASES. 


Adverse possession— coueld. 
4 


If possession is acquired by a person under an in- 
valid title and he continues to remain in possession 
for more than 12 years, although the document relating 
to his title may be invalid for want of registraticn 
or any other ground, yet the possession having lasted 
for more than 12 years the title kecomes an unassail- 
able one. 

Therefore, where a party originally enters into 
possession under an unregistered sale-deed, the defect 
in his title is cured by his having been in possession 
for over 12 years. 

If a co-sharer has been in possession of a particular 
land, his possession cannot be considered adveree 
against the other co-sharers, and his possession must 
be deemed tobe on behalf of them all. In order to 
establish adverse possession insuchacasea co-sharer 
has to establish that he expressly denied the title of 
the other co-sharers and remained in possession after 
such denial for over 12 years. 

Therefore, the mere fact that aco-sharer has been 
realizing rents of certain plots of land in which he is 
aco-sharer, would not establish that he bas been in 
adverse possession so as to extinguish the title of the 
other eo-sharers. O MAIHPAL SINGIT. SARJOO IRASAB, 
30. W. N. 10.2; A. I. R. 1926 Oudh 141 99 
—— Sweeping land, effect of. 

The act of sweeping a piece of land occasionally 
does not amount to adverse possession against the 
true owner, M MUNICIPAL COUNCIL, COCHIN V PRATATH 
Bavupevussi, 22 L. W. 671; A. I. R.1926 Mad. 235 18 
Advocate, positicn and duties of, See PENAL CODE, 

1860, 5.499, Excep. 9 737 


Agra I re emption Act (XI of 1922), s. 12 (3)-- 
Person ‘ claiming pre-emption,” meaning of—-Vendee, 
or intended vendee, whether included. 

The vendee, or proposed vendee, or contemplated 
vendee, or intended vendee, is a person “claiming pre- 
emption” within the meaning of the clause ‘mcre 
persons than one of the same class claiming ‘pre- 
emption” in s. 12 (3) of the Agra Pre-elmption Act, 

The ordinary meaning of “to pre-empt” is to pur- 
chase in preference to others, thatis to say, even of 
the whole world, and pre-emption is the effect of the 
purchase. The vendee, if he is successful in the end 
over other competitors, does in fact pre-empt and is, 
therefore, properly spoken ofas a person claiming 
pre-emption. A JAGRUP SINGH V Inprasan PANDE, 24 
A. L. J. 325; A. I. R. 1926 All. 216 1 


Agra Tenancy Act (Ilof 1901), ss.4 (5), 167, 
Sch. IV, Item 29—buttto eject lessee of grove— 
Jurisdiction of Civil and Revenue Courts. 

A suit to eject the lessee of a grove who has been 
paying a portion of the produce of the grove as rent, 
isa suit toeject atenant and is cognizable bya 
Revenue and not by a Civil Court. A MAHARAJ DIN v, 
BHAIRON, A. l R. 1926 All. 250 473 
————— 88, 150, 167. See LANDLORD AND TENANT 

134. 
8.165—Account, suit for, against co-sharer 

—Claim for rent, whether can be joined, 

A co-sharer, ina suit for an account brought under 
5.465 of the Agra Tenancy Act against another co- 
sharer, cannot join a claim in respect of a separate 
matter altogether, namely, for rent. A KHEM KARAN 
Das v. BALDEO SINGH, A. 1 R. 1926 All, 282 1046 
ss. 175, 177-— Letters Patent (All), el. Jl— 
Civil Procedure Code (Aet V of 1908), s. 115—Revenue 
appeal—District Judge, order of—Appeal~-Revision, 
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Agra Tenancy Act—coneld, ¿ 


No appeal lias to the High Court from an order, as 
apart from a decree, of the District Judge passed on 
appeal from a Revenue Court under s. 177 of the Agra 
Tenancy Act, 5 

Nor isan appeal competent in such a case as the 
above under cl.. Il of the Letters Patent of the 
Allahabad High Court. 

Oditer—The High Court has power to entertain a 
revision of an order passed by a District Judge under 
s. 177 ofthe Agra Tenancy Act. A KEHRI SINGH v. 
Tuimpat, L. R. 6 A. 213 Rev; 23 A. L. J. $65; A. LR. 
1926 ALL 113; 48 A, 104 282 
—— 88, 175, 182—District Judge, order of— 

Appeal, third, to High Court, whether Lies. 

ssction 162 of the Agra Tenancy Act only allows a 
second appealto the High Court and not a third 
appeal, . 

‘Therefore, no appeal lies to the High Court from an 
order passed by the [istrict Judge on an appeal from 
an appellate order of a Collector. A KALRA PRASAD v. 
Panna, A. 1. R. 1926 All. 233 
-—— sS, 198—Tenant and sub-tenunt --Ejectment 

suit—Sub-tenant claiming to be tenant himself—Lro- 

prietary title, question of, whether invelved—aA ppeal, 
forum of. 

In asuit by an occupancy tenant to eject a sub- 
tenant, where the latter alleges that he is himself the 
tenant-in-chief and is holding directly under the pro- 
prietor, no question of proprietary title is involved 
within s.198 of the Agra Tenancy Act, and an appeal 
against the decision of the Assistant Collector lies to 
the Revenue Court and not to the Civil Court. 

The words “land-holder” and “tenant” do not in 
s. 198 (1) of the Agra Tenancy Act embrace “tenant” 
and his “sub-tenant.” 

Par Boys, J.—There is nothing in the heading pre- 
ceding s. 198 of the Agra l'euancy Act or in s. 198 
(1) to indicate that in a casa coming within s. 198 (1) 
a question of proprietary title is necessarily in issue, 
Rather are all the*indications to the contrary. The 
answer to the question whether a matter of proprietary 
title isin issue cannot be based on any conclusion 
that the case is or is not within s.198 but must be 
answered independently of s. 198. A BALDrO Kurur v, 

. Kasur Ouamar, 24 A. L. J. 337; A. 1. R. 1926 All. 312 


995 
Amsndment of plaint, See C. P. O., 1908, O. VI, 
599 


R. 17 
Appaal (Civil) -— 

See (i) C. a 1908, ss. 96 ro 112, O. XLI, O. XLIII, 

(ti) LETTERS PATENT or THE HIGH Covrts -SECTIONS 
RELATING TO APPZALS. 
Decree in favour of appellant, when 
can be set aside. 

Where a suit is partially decreed, and the plaintiff 
files an appeal against that portion of the decree by 
which his suit has been dismissed, the Appellate 
Cəurt has no power to set aside the decree granted in 
favour of the plaintiff in the absence of an appeal or 
cross-objection by the defendant. N MAROTRAO v. 
MUNICIPAL COMMITTEE, NAGPUR, A. I. R. 1926 Nee) 

6 
Deficiency in Court-fee not made good 

—Negligence—Limitation, effect on. 

Where a memorandum of appeal does not bear the 
full Court-fee and the deficiency is not made good in 
tims owing to the gross negligence of the appellant or 
his Counsel the appeal becomes time-barred, L PURAN 
Hann v, EMPEROR 991 
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Appeal (Civil)—coneld, 





—~——-—_——— Dismissal for default—Deeree, See 
C. P. C., 1908, O. IX, r. 8 : 496 
= (Second). 
See C. P. C., 1908, O. XLI, r. 27 661 
See JURISDICTION 6 760 





~—— Discretion of 
ference, 

No interference is justified in second appeal with a 
discretion exercised by the lower Courts, unless it is 
shown that the discretion was exercised in an un- 
reasonable manner. O Kinar Natu v. BHIKHAM SINGH 

679 
Finding of fact—Question for trial 
not understood, effect of. 

A finding of fact cannot be disturbed in second 
appeal, provided the facts found by the lower Appel- 
late Court are relevant and the finding is based on 
evidence proper for consideration. 

It is not necessary that the whole of the evidence 
given in the case should have been conSidered in the 
lower Appellate Court and still less that every part 
of it should have been mentioned in the jutigment ; 
interference is not justified by an apparent omission 
to consider some material Sart or even the main part 
of it. Where, however, the lower Appellate Court hag 
entirely misunderstood the question it had to try, its 
finding cannot be upheld‘in second appeal. N TuKa~ 
RAM v. CHINTARAN, 20 N. L. R. 17; A.L R. 1924 Nag. 
91 5 327 
———__--———- Mala fides, whether question of fact~ 

Interference by High Court, 

A finding that a certain action of a Municipality 
was prompted by mala fides isa finding of fact, and 
cannot be questioned in second appeal. L MUNICIPAL 
COuMITTER V. MILKHI Rau, 7 L. L.J. 358; A. I. R. 1925 
Lah. 515 : 602 
————_ Mortgage or sale —Question of fact. 

The question whether a certain transaction is a 
mortgage or a sale isa question of fact and cannot 
be agitated in second appeal. L WAL SINGH v. GANGA 


lower Court—Inter- 





SINGH, 2 L. ©. 19} 42 
——_—_—_—--——~ New case. See Mapras Estates LAND 
Act, 1908, s. 2 #3) 1047 





Permanent tenai&y, finding as to — 
High Court, interference by. , 
Where a lower Appellate Court refuges to draw an 





inference of the permanency of a tenancy fram the. 


facts that the tenancy is an old one, that the rent has 
not been varied and that the land was let out for the 
purpose not of building any permanent structure but 
of raising huts, there is no error of law which would 
justify the interference of the High Court in second 
appeal. G BAIKUNATHA Natu De v. Suarx HARI, A. 1. R. 
1926 Cal. 592 é " 899 
ind —— Value og documentary evidence. whe- 
ther can be considered, eats : s 
A Court of second appeal will deal with tho ques- 
tion of the admissibility in evidence of a ducument 
but not with its evidentiary value. CO Ram Kumar 
Das v. Harnarain Das . 104 
Appellate Court, power of—Diseretion not exercised 
hy Trial Court, f : s noe 
If a Court does not exercise a discretion which it 
might have exercised, it is open to the Appellate Court 
to exercise that discretion. L ALLAH Ye t; Musc- 
PAL COMNITTEE, A. I, R. 1926 Lah. 22 966 
Arbitration—Award, suit to enforce Contract Cog 
taining arbitration clause, validity of, whether can 
be questioned, 


1660 . 


Arbitratlon—coneld. 


In answer to a suit to enforce an award, made on 
a reference in pursuance of an arbitration clause con- 
tained ina contract alleged to have been entered into 
between the parties, it isopen to the defendant to 
plead that there was no complgted contract between 
the parties and that con-equently the arbitration 
clause could. not come into operation. This objection 
goes tothe root of the whole matter and must be 
determined along with any other issues in the suit. 
L RAGHUNATH Das-Rau SARUP v, SULZER BRUDERER & 
Oo., 7 L. L. J. 611; 7 L. 42; A. 1. R. 1926 Lah, 125 712 


Arms Act (XI of 1878), 8.19 (f)—Illegul possession 
of arms—Arms found in room attached to office fre- 
quented by many people—Lessee, whether in posses- 
sion, i 
The upper storey of a house used as the office of 

a certain Society, which was 1ented in the name 
of the accused, was raided by the Police and a pistol 
and a certain number of cartridges were found at the 
bottom of a*grain-bin in a room atthe back of the 
kitchen which had no doors. The accused was not 
present at the time of the search, but three other 
members of the Scciety, to one of whom the key of 
the house had been magg over by the accused, were 
present: 

Held, that it could not be said that it had been 
proved beyond’ reasonable doubt that the pistol and 
cartridges were in the possession of the accused, A 
JÊBISHNA Gorat v. Eprror, 27 Cr. L. J 301 589 


Benami tenancy. See LANDLORD AND TENANT 80 
transactlon—Proo', nature of. 

In view of the extraordinary prevalence of benami 
transactions in India, even a slight quantity of evi- 
dence muy suffice to prove it. N AHMAD BAIG v, MODEL 
Mit, Nagpur, Lo., A. I. R. 1926 Nag. 262 25 


Bengal Cess (Amendment) Act (IV of 1910), ss. 
52, 52A—Notice that tenure a been cigs 
within zemindari, publication of, proof of—Notce 
published before passing of Amending Act of 1910, 
whether can be proved vy certificate granted subse- 
quently—Cess, liability to pay. 

The publication of the notice mentioned ing. 52 of 
“the Bengal Cess (4gn:ndment) Act must be strictly 
proved before the liability of the holder of a tenure 
in respect of a cess can arise. 

A certificate given by the Collector in accordance 
-with the provisious of s. vzA of the Bengal Cess 
(Amendment) Act that a notice under s, 52 of the 
Act has been duly published, is conclusive proot of 
the fact that the publication was made. It is im- 
material that the certihcate relers to a publication 
which took place‘ beiore the passing of the Lengal 
Cess (Amendment) Act LV of I¥lU which added s. 52A 
to the Bengal Cess (Afendment, Act. The Amending 
Act only provides the methot of proving the publi- 
c&tion of the, notice. 1 cieates no new right nor 
does it aflect any existing right. A notice published 
before the passing of the Amencing Act, lay, there- 
fore, be proved by the proaucuon ot a certiiicate 
from the Collector given after the passing of the 
Amending Act that"ihe publication lea been duly 
made. G hisar Kuso Law v. Soxsaxp HEIRS oF SHan- 
SHER KAN 48 


Bengal Ferries Act (I B.C. of 1885), ss. 16 
—~Criminal trocegure Code (Act V of ise 8. pea 
Ferry, unaythorized, mavntenance oj—Carriage of 


Bassengers or property~UF ence—kcver 
Mial of ~-Provedure, # nee’ i 
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Section 16 of the Bengal Ferries Act only makes 
the maintenance of a ferry within the prohibited area 
an unauthorized act but does not make such an act 
penal, Section 28 of the Act is, however, a peral 
provision which makes the maintenance of an un- 
authorized ferry unders. 16 ofthe Act an offence 
when the ferry is used for conveying a passenger, 
animal, vehicle or other thing for hire. 

In order to constitute a ferry such as contemplated 
by the Bengal Ferries Act it is necessary that there . 
should be two points on both sides of the river so that 
passengers and property may be conveyed from one 
side of the river to.the other. It must be connected on 
both sides with land on the banks of the river. 

The maintenance of a private ferry is in contraven- 
tion ofs. 16 of the Bengal Ferries Act for which the 
person who maintains the ferry may be liable for 
damages and an injunction may also be issued agairst 

i If, however, in addition to maintaining such a 
prohibited private ferry, he carries passengers or 
property he is liable criminally under s. 28 of the 
Act and each time he conveys passengers or properly 
for hire he commits an offence. Each trip is a 
separate transaction and can be tried separately. ° 
Where several trips are made within the course of a 
few days the proper precedi.re is for the Magistrate to 
iry the accused at one time only in respect of three of 
these transacticns and to use the remaining transec- 
tions as evidence in the case for the purpose of deter. 
mining the amount of the damages payable under the 
Act. Ifa conviction is obtained in respect of (ran sac- 
tions selected for trial, the Cout should stay the 
enquiry into or trial of the other charges which will 
have the effect of the acquittal of the accused cn 
those charges subject to the event of the conviction 
being set aside on appeal or revision. If the convic- 
tion is set aside ths Magistrate may proceed. with 
the trial of or enquiry into other charges. Pat 
JEOBARAN SINGH V. HAMKISHUN Lat, 4 Pat. £08; A.I R. 
1925 Vat 623; 27 Cr. L. J 359 ° 871 
Bengal Land Redemption and Foreclosure 

Regulation (XVII of 1806). See Mortaacn 531 
Bengal, N. W. P. and Assam Civil Courts Act 

(Xil of 1887), 5. 20, scope of. 

Section 20 of the Bengal, N. W. P. and Assam Civil 
Courts Act does not confer a right of appeal from. 
every order of the District Judge to the High Ccurt; 
it only determines the forum to which an appeal, if 
any, shall lie from decrees or orders of the District 
Judge. Pat WaAsHIHAN v Mir Nawaz ALI, 3 Pat, 1018; 
A. 1. R. 1925 Pat. 1:8; 7 P. L. T. 424 133 
Bengal Patni Taluks Regulation (VIII of 1819), 

ss, 8, 10—Patni sale—Notice, service of—Hailuse 

to comply with requirements of  sections—Sale, 
validity of. 

Failure to comply strictly with the requiremenis 
of ss. 8 and 10 of the Bengal Patni Taluks hegula- 
tion is fatal to the validity of a patni sale. P. Cy 
Raga BHUPENDRA NARAYAN SINGH BAHADUR v. MADAR 
Baxusy SHEIKH, A. 1. R. 1925 P. C. 297; 23 L. W. 9; 
521. A. 439; 53 O. 1 681 
Bengal Regulation (XXVII of 1793)—Permanent | 

Settlement— Income from jalkar, hat and ghatluggi, 

whether taken into account—Income, whether liable to 

assessment to income-tax—Darbhanga Raj. 

The Permanent Settlement left tothe zemindar the 
ground rents of land, shops, ete., in all the then ex- 
isting hate except such, ifany, as were specifically 
excluded and if more hatsare now shown to exist 
than appear in the Settlement papers it must be pres 
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sumed, in the absence of evidence to the contrary, that 
they have sprung up since the Settlement. If they 
existed at the time of Settlement they were left under 
the general regulations to the zemindar in the abs2nce 
of any specific exclusion. The onus is not on the 
assessee to prove inclusion but upon the Crown to 
prove exclusion. ; 

The Permanent Settlement Regulations apply as 
mus y subsequently settled lands as to lands settled 
in A 

Where a ghat has been settled with a zemindar, the 
latter has the right to collect mooring dues as well 
as tolls or ferry dues. 

The income derived from jalkar, hat and ghatlaggi 
was included in the assets of the Darbhanga Raj 
wh2n the jama was assessed at the time of the 
Permanent Settlement, and such income is, therefore, 
not liable to be assessed to income-tax. Pat MAHARAJ 
Darras or DARBHANGA v. COMMISSIONER OF INCOME TAX, 
2 Pat. L. R. 242 Cr; (1925) Pat. 49; A. I. R. 1925 Pat. 
313; 6 P. L. T. 355 


Bengal Tenancy Act (VII! of 1885), ss. 29,49— 
Ejectment—Under-raiyat-—Oceupancy rights—Herit- 
ability of under-raiyati holding. 

An under-raiyat may acquire right of occupancy by 
custom or usage and is not then liable to be ejected. 
Ordinarily the holding of an under-raiyat whether 
with or without rights of occupancy is not heritable. 
The descendant ofan uader-raiyat with rights of 
occupancy, who fails to prove that his predecessor's 
interest was heritable isa trespasser and, therefore 
liable to ejectment. G Iswor SANT p. TORENDRA NATH 
Kora, 42 O.L. J. 560; A. I. R. 1926 Cal. 163 981 


——— 5,46, Sch. IH, Art. 2 (b)—Limitation Act 
(IX of 1909), s. 14—Proceedings under s. 46, nature 
of—Agreement” èn s. 46 (7), meaning of—Suit to 
vecover rent accruing due during pendency of 
proceedings—Limitation. 

. Proceedings under s. 46 of the Bengal Tenancy Act 
are proceedings not merely for ejectment, but to have 
a fair and equitable rent assessed by the Court. If 
the tenant refuses to accept the agreement filed undér 


ths provisions of the section, it is then that a suit. 


for ejectment under the section can be commenced. 

The word “agreement” in sub-s. (7) of s. 46 of the 
Bengal Tenawcy Act refers not to the agreement 
mentioned in the previous sub-sections but to the 
agreement arrived at hetween the landlord and the 
tenant when the Court has fixed the fair and equitable 
rent and the tenant has elected to pay that rent and 
not to be ejected from the holding. 

The rent accruing due during the pendency of 
proceedings under s. 46 of the Bengal Tenancy Act 
js not suspended by virtue of the proceedings, and a 
suit after the termination of such proceedings to 
recover such rent is governed by Art. 2 (b) of Sch. III 
to the Bengal Tenancy Act and the period of limita- 
tion provided in that Article is not extended by the 
operation of s. 14 of the Limitation Act. G Porr 
Qannixa AND LAND Improvement Co. v. HEIRS OF BAHIR 
Motta, 43 U. L. J, 45; A.l R. 1926 Cal. 693 37 
— S. 49 (b)—Eyectment, suit for—Lease for 

indefinite term—Landlord and tenant—lHjectment 

suit—-Permanent tenancy--Onus. 

Where, in a suit for ejectment of a tenant the 
defendant sets up a permanent right the onus lies on 
him to substantiate his claim. : 

A landlord is entitled to evict a tenant holding 
under a lease for indefinite period by anotice under 
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8,49 (b), Bengal Tenancy Act. C BANGSHI BADAN 
Harpar v. Ratan 7 ; 961 
—8, 50—Old tznancy—Additional. area on 
additional rent—Presumption of fixity of rent, 
whether applicable—Burden of proof. : 

Whera a teuaat adds new area tohis old tenancy 
on additional rent, he is* not deprived of the presump- 
tion arising under s. 50 of the Bengal Tenancy Act sa 
far as the old tenancy is concarned. The onus of prov- 
ing what the old area was is upon the tenant. 

A tenant cannot, however, by adding new area to 
the old tenancy, claim the benefit of the presumption 
so far as the added area is concerned. C Hem CHANDRA 
Sun v. GIRISH CHANDRA SAHA 107 


s. 105—Civil Procedure Code (Act V of 
-1908), O. XLI, r. 27—Landlord and terant-—-Assess- 
mentof additional rent for additional area—ilémo~ 
randum of measurement, admissibility of-—Appeal — 
Additional evidence, admission of— Procedure. 

In a proceeding uader s.%105 of the Bengal Ten- 
aney Act for assessment of additional rent for 
udditional area, a document purporting to be a me- 
morandum of measurement, which bear no date and 
about which it is not shown under what circumstances 
it was prepared, cannot be admitted in evidence. 

An application was put ki before an Appellate 








" Court asking that a document attached to the appli- 


eation should ba admitted in evidence. The only 
order passed on the application was, “file with the 
record”: 

Held, that the document was not properly admitted 
in evidence. G ADAM SARDAR v. Bisweswar Das, A. T 
R. 1926 Cal. 684 601 

s. 105—-Settlement of rent—Suit to recover 
rent atrate settled—Plea of denial of setilement 
proceedings—Fraud, plea of, aleence of—Notice, 
service of, whether can be enquired into. 

Jn answer to asuit to recover rent at the rate 
settled in proceedings under s 105 of the Bengal 
Tenancy Act, defendant denied that there was any 
such proceedings and stated that ifany order under 
s 103 hed been obtained it was not btnding upon 
him. There was no plea of fraud and no issue, was 
raised in the suit asto the validity or otherwise of 
the proceedings under s. 105: 

Held, (1) that in the absence of a plea of fraud it 
was not open to the Court to try the question as to 
whether there was any service of notice on the 
defendant or not in the proceedings under s. 105 of the 
Bengal Tenancy, Act ; f : 

(£) that if the defendant wishe@ to challenge the 
proceedings under s. 105 on the ground of non-servicee 
of notice, he ought to have questioned the proceedings 
before the Settlement Officer, or by way of proceedings 
appropriate for such relief or by appeal, and that it 
was not open to him to do go in answer to the present 
suit. C TARAMONEE CHOUDHURANI V., SHEIKH Exim, A. I, 
R. 1926 Cal. 582 s _ 714 


s. 182—Ejectment--Culturable lands form- 
ing part of homestead of raiyat—-Liability to 
ejectment, 

Where culturable landsform part of and are ap- 
purtenant to the homestead lands of avreiyat he is 
protected from eviction therefrom under the provie 
sions of s. 142 of the Bengal Tenancy Act. C Aswar 
ALI BEPARI v. Lura Mua, A. I. R. 1926 Cal. 580 843 
—-—-—. Sch. HI, Art. 2. (D). See Bexeat TENANCY 

Act, 1885, s. 46 37 
——— Art. 3— Landlord and tenant-- 
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Dispossession of tenant by purchaser—Possession, suit 

to recover—Limitation. 

Where an, agent of the landlord purchases a portion 
of a tenant's fote and as such purchaser dispossesses 
the tenant from the portion purchased, a suit by the 
tenant to recover possession of the portion of the jote 
from which he has been dispogsessed is not governed 
by Art. 3 of Sch. ILI to the Bengal Tenancy Act. CG 
DURGA Prosan LAHIRI CHOUDHURI v. RATAN MAHOMMED 
SARKAR h 
Berar Land Revenue Code, 1896, s. 210—Sale to 

co-oceupant and stranger--Pre-emption. 

Where a co-occupant in a survey number sells his 
share inthe survey number toa co-oceupaut and a 
stranger, the sale cannot be described as being one in 
favour of a co-uccupant and a. 210 of the Berar Land 
Revenue Code has no application to such a case. N 
SAKHARAM v. SHEORAN, 21 N.L. R. 189; A. I R.1926 
Nag. 229 334 
Blhar and Orlssa Goyernment Notification 

“No. 2576. See Cocrt legs Act, 1870, Scn. II, ART. 
“11 474 
Bills of Lading Act (IX of 1856), s. 3— Bill of 

Lading, description of godds in, whether conclusive 

—LHaxemptions clause in Bill of Lading, effect of— 

Port Trust, whether entitled to benefit cf exemption. 

‘The general rule based on the provisions of s. 3 of 
the Bills of Lading Act, to the effect that in the 
absence of any proof that the Bills of Lading were 
granted under a misrepresentation without any default 
on the part of the person signing them and wholly 
due to the fault of-the shipper or the holder of such 
Bills of Lading, the Bills of Lading are conclusive evi- 
dence that the goods bearing particular marks as 
shown in the respective Bills of Lading were put on 
board, has no application when the Shipping Company 
has protected itsf by insertion of a clause in the 
Bill of Lading that the marks and numbers though 
shown in the Billof Lading are unknown to them and 

ethat they do not admit that the marks or numbers 
shown in the Bill ofLading are correct and when they 
have, exempted themselves from liability against 
obliteration or difference of marks. 

Sectjon 3 of the Bills of Lading Act applies only in 
the case af the master or person signing the Bill and 
does not apply tothe Port Trust. 

Even if the Port Trust bo considered to be the agent 
of the Shipping Company, they would be equally 
entitled tothe benefit of an exemption clause, as a 
wharfinger is justified or excused by the same thing 
as would justify orexcuse the master and can, canse- 
quently, claim benefit of exemptions provided in a 
Bill of Lading. S Ponoman 2° KARACHI Port Trust, A. 
J. R. 1925 Sind 221; 18 S. L. R. 106 206 


Bombay Abkarl Act (V of 1878), s.43 (1) (a)—- 
Importation of foreign liquor—Punishment, appro~ 
priate. 

‘On conviction under s. 43 (1) (a) of the Bombay Ab- 
kari Act the more appropriate form of punishment is 
imprisonment and not fine. S EMPEROR v. GULAR, 27 
Cr. L. J. 300 588 


Bombay Heredltary Offices Act (HIof 1874), 
ss. 15, 73,-Bombay Revenue Jurisdiction Act (X 
of 1876),s. 4 (a)—Widow, whether holder of watan- - 

ommutation order, passed at instance of widow, 

validity of—Order passed without recording in- 
vestigation or notice to other members, validity of -~ 
Suit for declaration 8f invalidity of commutation 
order, maintainability of. 
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The interest ofa widow in a watan is to be compared 
to the interest of a Hindu widow in her husband's 
estate. 

A widow holding an interest in watan property for 
the term of her life or until her marriage is not a 
“holder” within the meaning of that term in s. 15 of 
the Bombay Heraditary Offices Act, and the Collector 


‘negotiating with sucha widow is not authorized to 


pass a commutation order under s. 15, 

A commutation order passed under s.15 of the 
Bombay Hereditary Offices Act, without making a 
record of any investigation or giving any opportunity 
to the other members of the watan family of being ° 
heard and without recording reasons is invalid. 

A suit fora declaration that a commutation order 
passed under s. 15 of the Bombay Hereditary Offices 
‘Act is invalid on the ground that it was passed at the 
instance of a person who wasnot a “holder” within 
the meaning of s. 15° and that the provisions of s. 73 
of the Act had not been complied with is not barred , 
by the provisions of s.4 (a) of the Bombay Revenue 
Jurisdiction Act. B Laxman BHIKAJI v. SECRETARY OF 
STATE ror INDIA, 27 Bom. L. R. 463; A. I. R. 1925 Bom. 
365; 49 B, 554 110 


Bombay Khotl Settiement Act (1 6f1880), S. 
33,4. II (1) (b)—Landlord and tenant--Rent pay- 
able—Botkhat. entry in value of-—Arrangement, 
unauthorised, between khot and tenant, whether can 
be enforced. . 

The whole scheme of s 33 of the Bombay Khoti 
Settlement Act is to prevent arrangements-being made 
in an, unauthorised way by the khots with the tenants 
contrary to the terms of the bot-khat. Rule 1I (1) (b) 
under the section provides that if there is any agree- 
ment between the parties after the amount of rent 
has been fixed in the bot-khat, thersthe parties should 
appear in person or by duly authorised agent before 


- the Recording Officer and consent to the entry being 


made altering the terms under which the tenant holds 
the lands. Where the agreement isnot given efect 
to in this manner, the rights and obligations of ihe 
parties continue to be regulated by the terms of the 
entries contained in the bot-khat and the agreement 
cannot be given effect to. B Basset . MAHADSBET 
YEKAWDE v. HARI BABURAO Rant, 27 Bom. L. R. 1487; 
À. I. R. 1926 Bem. 119 542 


Bombay Revenue Jurisdiction Act (X of 1876), 
s, 4 (a). See Bompay HEREDITARY OFFICES Act,’ 
1874, s. 115. ` 110 


Buddhist Law, Burmese, See C. P. C., 1908, O. VI; 
R. 17. ; 253 
——- Adoption—Minor, whether can adopt, 
Adoption isa contract under which a person takes 
another with certain objects and confers certain 
rights. Hence, to be able to adopt a person must be 
of age and able to contract. A minor is not, therefore, 
legally empowered to adept any person R Mane 
Mya Din v. Maune YE (yi, A. I. R. 1925 Rang. 370; 4 
Bur. L. J. 136 i 719 
-— Inheritance—Suit to recover share of 

— Necessary parties. 

In a suit by an adoptive daughter of a deceased 
Burmese Buddhist couple to recover her share in the 
jointly acquired estate of her adoptive parents, all 
persons who are co-heirs of the deceased must be ` 
impleaded ss parties. R Ma Me Mya v. Ma Min Zan, 
A. L R.1925 Rang. 320; 3 R. 490; 4 Bur. L. J. ae 

z 48 
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Burden of proof, See O. P. C., 1908, s. 115 46 
Burma Village Act (VI of 1907), s. 21 (a)—Pwe, 
meaning of—Dramatic performance held by amateurs 
for public entertainment—Notice, absence of— 

Robbery —Offence. 

-For the purposes of the Burma Village Act a 
pwe ordinarily includes‘a theatrical or dramatic per- 
formance held for public entertainment whether on 
public or private property. 

The object of requiring a permit for such a per- 
formance is to ensure that the authorities should get 
timely notice to arrange for precautionary measures. 

Accused gave a dramatic performance at his house 
for public entertainment without obtaining a permit 

-for the same: The troupe was composed of local 
amateurs. During the performance a robbery took 
place in the neighbourhood: 

Held, that the accused was guilty of an offence 
under s. 21 (a) of the Burma Village Act R EMPEROR 
v. Maune THAN Gyauna, A. IL R 1925 Rang. 375; 4 
Bur. L. .145;3 R. 514; 27 Or. L. J. 342 854 
Calcutta High Court Rules, Ch. XVI, r. 27. See 

LIMITATION Act, 1908, s. 5 563 
Calcutta Rent Act (III of 1920), ss. 2 (f) (i),11 

(5),15—Standard rent, what is—Benefit of Act. 

In the absence of any application by the landlord to 
fix ahigher rate under s. 15, Calcutta Rent Act, the 
standard rent should be taken to be the rent at which 
the premises were let on the Ist of November 1918 
with the addition of ten per cent. 

A tenant is entitled to the benefit of s. 11, Cal- 
cutta Rent Act, if he complies with two conditions; 
(1) he must have paid any arrears of rent which might 
be due at the time of the passing of the Act within 
thres months of the passing of the Act; and (2) he 
must pay the rent to the full extent allowable by the 


Act within the time fixed by the contract with his, 


landlord and, in the absence of any such contract, by 
the Lith day of the month next following that for 
which the rent is payable. 

. When a person ceases to ba a tenant, he cannot 

“take advantage of the provisions of the Calcutta Rent 
Act. GW. & T. Avery Lo. v. Kessoram Popper, 30 0, 
W N. 152, A. I. R. 1926 Oal. 481 1001 
< S, 15—Decree for ejectment-—Standardization 

of rent—-Rent Controller, jurisdiction of. 

After a landlord has obtained a decree for eject- 
ment of the tenant, the Rent Controller has no juris- 
diction to fix a standard rent of the premises, as there 
is no tenancy in existence. C SrKapropas Ram PROSAD 
V. JAINTILAL JAMUNADAS, A. I. R 1926 Cal 97 392 
Cantonments Act (XV of 1910), s. 15 C)— Walter 

charges, whether tax—Modification of charges - Pre- 

vious sanction of Governor-General, whether necessary 

-Cantonment Committee, whether can sell water— 

Cantonment Code of 1912, r. 157. 

The water charges sanctioned by the Governor- 
General in Council as required by s.15 (1) of the 
Cantonments Act and levied by a Cantonment Com- 
mittee under Notifications issued under the said 
section are in the nature of a tax and cannot be in- 
creased or varied by the Committee without the previ 
ous like sanction of the Governor-General in Council. 

Rule 157 ofthe Cantonment Code of 1912 does net 
empower a Cantonment Committee to limit the 
quantity of: water supplied in proportion to the 
buying. value of the tax levied. This rule is not 
intended by implication to vest a non-commercial 
body like a Cantonment.Committee with the right to 
vend water as a commodity. S Jorsine Hartsixa 
ADVANI v.. Secretary or STATE FOR INDIA, A. I R. 1826 
Sind 130 a 361 
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Gantonmient Code, 1912, s, 157. See Ganronuesta 
‘Act, 1910, s. 13 (1) 364 


Carriage of goods—Railway Company--Freight 
charged at maund-rates, whether can be subsequently 
calculated at wagon-ratcs. : ° 
Where a Railway Company at the time of consign- 


` ment agrees to chargé freight on the basis of calculation 


at maund-rates and grants a Railway rereipt on that 
basis, it cannot subsequently demand freight on the 
basis of a calculation at wagon-rates and vice versa. A 
Bowpay Baropa & OrntraL INDIA RY. v- QGULABÉHAI 
Buacwanpas, A. I. R. 1926 All 296 §32 
— —— Railway Company—Risk Note B— Robbery 
from running train,” whether includes theft—"“Wilful 
neglect,” meaning of—‘Running train,” meaning of, 
The expression “robbery from a running train” in 
Risk Note B used in the transmission of packages on 
the Railway does net include theft or baking without 
force. It has its technical meaning assigned to it by 
the Penal Code. k 
‘Wilful neglect’ as used in the Risk Note B may bé 
taken to be the fgilure ofẹ a person to take any reason- 
able measures that he was aware or should have been 
aware were likely to lessen the risk of loss of a 
consignment or a portign of it. . 
The term ‘running train’ in Risk Note B does not 
signify that the train must actually be in motion. If 
the train’ is on its journey from one destination to 
another, thet is, from junction to junction it cannot 
be said that the train is not a running train simply 
becanse it stops either on the road-s‘de station or at 
any place between the road-side stations. O RENGAL 
Norru-Weerern Ry. v. Banst Duar, 3 O. W. N. 145; A. 
I. R. 1926 Cudh 218 603 


——— Railway Company—lRisk Note Form H, 
lialitity under—Loss of goods not urged—Potection 
under Risk Note—Onus of loss. 

The only loss for which a Raifway Company can be 
held accountable under Risk Note Fo: m H, even in case 
of wilful negligence, must he loss of a complete con- 
signment or of a.complete package or packages forg- 
ing part of such consignment. * e’, 

But where a plaintiff does not come into Court on 
the grourd of less, destruction or deterioration, the 
Railway Company must prove that the gogds have 
been lost or destroyed or have deteriarated before 
they can claim the protection of the Risk Note. AG. I. 6 
P, Raiway v. Kint BEHARI Lar, A. I. R. 1926 een 
——— Ra!lwey Company— Risk Note—Scaling wagon > 

with 1aver— Loss of goods in transit--Wilful 

negligencez— Coniract Act JX of 1872}, 8. 281— 

Railway receipt granted in name of agemi— Loss of 

goods—Owner of-gròds, whether caħ sue. e. 

Where a Railway receipt for goods consigned is 
granted in the name of a servant or agent, the real 


- owner of the goods is entitled to sue directly the Rail- 


way Company for their value if the gocds are lost. 
Sealing a wagon with paper only constitutes wilful 
negligence, and the Railway. Company can be success-* 
fully sued for damages ifthe goods are lcst in transit. 
A Bast INDIAN Raiwway v. Firm BALDEO Gutain 1007 


Cattle Trespass Act (| of 1871),8s. 24—-Cattle. 
pound—TIllegal seizure of cattle—Rescue— Offence. 
Before a corviction under s. 24*%of the. Cattle 

Trespass Act can be sustained, it, is .necesst&y to 

prove that the cattle which has been rescued- for the 

cattle pourd was Hable to-be seized under the Act. A 

BABU v. EMPEROR 24 A. Led. 280; 27- Cr. L. J. 313; A. 

LR. 1926 All. 276 697 
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Cause of actlon—“Completed" and “continuous” 
causes of action—Prospective damages— Damages as 
mesne profits, when recoverable. 

There is a distinction: between a completed cause 
of action which may yet produ% damage in future 
anda continuous cause of action from which con- 
tinuous damage steadily flows. ; : 

The term “prospective damages" is applied to the 
damages which are awarded to a plaintiff not as a 
compensation for the ascertained loss which he has 
sustained at the time of commencing his action but 
in respect of loss which, it may reasonably be 
anticipated, he will suffer thereafter in consequence 
of the defendant's act or omission. | 

A plaintiff is entitled to have prospective damages 
assessed only when the cause of action is complete. 
Tu the case of a continuous cause of action a suit 
for damages will lie every time damages accrue 
from the act, but prospective damages are not re- 
coverable, for the- cause of action is not the act but 
the damage arising therefrom. 

A suit, therefore, for mesne profits as damages 
against a trespasser in respect of agricultural land 
is premature if it is brought before’the end of the 
agricultural year when the crops are gathored. N 
Yano v, AMBASHANKAR, A. I. R. 1926 Nag. 260 75 


C. P, Land Revenue Act (li of 1917), s. 220 (p)—. 
Sadar lambardar—Remuneration, claim to, when 
maintainable. .. : 

A sadar lambardar is not entitled to any re- 
muneration unless and until he gets it fixed by the 
Revenue Authorities under s. 220 (p) of the C. P. Land 
Revenue Act. N Annanprao v, DAULAT, 22 N. L. R. 37; 
A.I. R. 1926 Nag. 274 909 


C. P. Municipal Act (XVI of 1903), ss, 24, 66, 
68—Cow-shed, whether building—Application for 
permission to build—Procedure—-Meeting of members 
to deal with application for permission, whether 

* essential-—Defect, whether curable—Lease of nazul 
plot by Municipal Committee for purpose of build- 
ing—Committee, whether can refuse to sanction can- 
gruction. F i 
A cow-shed eret{ted on posts and having no founda- 

tions isa ‘building’ within the meaning ofthe word 

as used in the O? P. Municipal Act of 1903. 

Section 68 of the C. P. Municipal Act of 1903 
refers to land and houses which are the property of 

e the Government and can have no application in the, 
case ofa azul plot leased out for a term of years for 
building thereon by a private individual. 

Under s. 66 of the ©. P. Municipal Act of 1903 
a person whose application to a Municipal Committce 
for permission to build has not been sanctioned within 
a month of its being mate has to remind the Com- 
mittee of this fact and if after a further. period of 15 
days no reply is received, the Committee is to be 
deemed to have sanctioned the proposed building. 
This will not, however, entitle such person to erect 
another structure of an entirely different nature from 
that adumbrated in his, application for permission to 

ild. : 
en 66 of the ©. P. Municipal Act of 1903 
contemplates a sanction given by the Committee or 
Building Sub-Committee in its corporate capacity and 
it is not legal to dispense with a meeting of the body 
for obtaining a sgnezion by the expedient of obtaining 
the opjnions of individual members by circulating the 
papers’ The omission to cali a meeting is not curable 
py s. 24 of the Act. ee 

The lease of a nazul plot by a Municipal Committee 
for the purpose of building thereon cannot supersede 
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C. P. Munielpal Act -coneld, 


the statutory provisions contained in s. 66 of the O, 
P. Municipal Act of 1903 relating to the grant of 
permission to build, and can in no way estop the 
Municipal Committee from refusing to allow any 
building to be erected on the plot or insisting on 
keeping it vacant, on grounds relevant under Ch. VI 
of the Act. N MAROTRAO v. MUNICIPAL COMMITTEE, 
Nagpur, A. I. R. 1926 Nag, 281 796 


C. P. Tenancy Act (XI of 1898),s. 47—"Held 
land continuously", meaning of—Forcible disposses- 
sion of tenant by landlord—No acquiescence by tenant 
—Tenancy, whether determined. 

The words “held land continuously” as used in 
s. 47 of the C. P. Tenancy Act of 1898 imply “held as a 
tenant,” but not necessarily “occupied or cultivated,” 
The requirement of s. 47 is not actual continuous 
possession as a matter of fact but continuously hold- 
ing as a tenant. 

If a tenant is ejected under a decree of a Court, 
there is a lawful ejectment and clear break in the 
tenancy, but the mere fact of a forcible or unlawful 
ejectment does not necessarily break the tenancy 
although the tenant may have been temporarily out 
of possession. 

The mere ejectment of a tenant does not necessarily 
determine his tenancy which can only be ended in 
certain express ways, such as those enunciated in 
s. 111 of the Transfer of Property Act. 

A forcible ejectment of a tenant by the landlord 
cannot determine the tenancy unless there has been 
a subsequent acquiescence in the ejectment on the 
part of the tenant. N Vrrsopa z. BADASHEO, A. I. R. 
1926 Nag. 253 58 


C. P: Tenancy Act (1011920), ss. 2 (11), 4, Sch. 
- Hi, Art. 1—Absolute occupancy tenant—Suit for ° 
possession—Limitation. s: | 

Obiter.—Section 2 (11) ands. 4 of the C. P. Tenancy 
Act of 1920 make it clear that the word “tenant” in 
Art. lof Sch. II does include an absolute occupancy 
tenant and the limitation for a suit by such a tenant 
for possession of his holding is two years and not 
twelve years from the date of such dispossession or 
exclusion from possession. N Susosanar v. RamkRISHNA, 
A. I. R. 1926 Nag. 61 
S, 11—Tenant, death of—Distant heir of 

deceased tenantin occupation—Malguzar, whether 

can eject. 4 

Under the O. P. Tenancy Act a malguzar being in the 
position of the very last reversioner is not entitled to 
eject a distant heir of a deceased tenant on the ground 
that he has no right to succeed to the holding as there 
are nearer heirs of the tenant in existence. N GAURA 
TELIN v. SHRIRAM BHOYER, A. I. R. 1926 Nag. 265 926 
— S. 11 (2)—Occupancy holding—Joint Hindu 

family—Inheritance—Survivorship. 

The word “inheritance” in s. 11 of the C. P. Tenancy 
me of 1920 does not exclude succession by survivor- 
ship. 

An occupancy holding held by the manager ofa 
joint Hindu family on behalf of the family belongs to 
the family and passes by survivorship and not by 
inheritance. N Baratr v, Surit, A. I. R. 1926 Nee 

6 

~——— 8. 104, Sch. ||, Art, 1, scope of—Disposses- 
sion of tenant Ly other than landlord—“Tenant," 
whether includes holder of Survey Number in 

Sambalpur Territory. 

Section 104 and Art. 1 of the Second Schedule of the 
C. P, Tenancy Act apply to all suits for possession by a 
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person-claiming to be a tenant, irrespective of the fact 
as to whether the person keeping him out of posses- 
sion‘is the landlord of the village or any other person. 
The holder of a Survey Number in the Sambalpur 
Territory is a “tenant” within the meaning of Art. 1 
of Sch, Il to the C. P. Tenancy Act. N MANSARAM 2. 
BudHu, A. 1. R. 1926 Nag. 289 . 708 
= SON, HH, Art. 1—-“ Holding," whether includes 
part—Suit for possession of part of holding—Limi- 
tation. ` 
The word “holding” in Art. 1 of Sch II to the C. P. 
Tenancy Act, includes a part of a holding and a suit 
for possession of a part of a holding must, therefore, 
be brought within two years of the date of disposses- 
sion or exclusion from possession. N THAKUR SINGH 
v, SONKUAR ' 824 
Cess Act (IX B, C.of 1880), s. 95— Road cess 
return, admissibility of, in favour of party filing 
return, 
Section 95 of the Cess Act is absolute in its terms 


‘in declaring that a road cess return shall not be 


admissible in evidence in favour of the person on 
whose behalf it was filed; it is immaterial whether it 
is sought to be put in evidence directly to prove an 
admission or indirectly for some other purpose. 
G Raw Kumar Das v. HARANARAIN Das 104 
Charge, creation of. See EXECUTION or DECREE 504 
City of Rangoon Municipal Act (Vi of 1922), 

88.12, 14—Civil Procedure Code (Act V of 1908), 

s, 115—Reference to Small Cause Court—Revision— 

Agreement by Municipal Councillor to supply 

materials to Municipal contractor, effect of. 

The High Court has jurisdiction to revise a deci- 
sion of the Chief Judge of the Rangoon Small Cause 
Court given on a reference under s. l4 of the City of 
Rangoon Municipal Act. | 

A Municipal Cogncillor who was a brick manufac- 
turer contracted to supply bricks to a contractor to 
whom the Municipal Corporation had given a contract 
to build a market. There was nothing to show that 
when the Corporation gave the huilding contract to 
the contractor the Councillor knew that the contract 
for the supply of bricks would fall to his share: 

Held, that the Municipal Councillor was not dis- 
qualified by reason of the contract for the supply 
of bricks from sitting and acting as a Councillor. 
R SHAKUR, M. A v. Municrean Corporation, A. I. R. 
1925 Rang. 367; 4 Bur. L. J. 164 ; 780 
Civil liability, whether absolves oneefrom Criminal 

liability. See Penat Cops, 1860, s. 403 585 
Civil procedure. See MALICIOUS PROSECUTION 366 
Tamanan Duty of Court—Civil Procedure Code (Act V 

of 1908), O. VI, r. 2—Pleadings, contents of— Pleas 

of law, whether can be raised.. . 

It is the duty of a Court, whether with or without 
the help of the parties and their Pleaders, to discover 
for itself and to apply the law applicable to the facts 
pleaded and proved. Ina pleading, therefore, facts 
alone must be stated and pleas of law must be ex- 
cluded. 

A point of law, provided it is a point that can be 
applied to the facts proved, although it directly con- 
tradicts anything that may have been said during the 
whole case about the law applicable to those facts, 
can-he urged by the parties at any time before judg- 
sient is pronounced and it can form the basis of the 
decision of the case even if it occurs only to the 
Judge himself when he is writing his judgment. 
N iona TELIN v. SuRIRAM Buover, A. I. R. 1926 Nag. 
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Civil Procedure Code (Act V of 1908), $. 2 (11)— 
Trustee, whether legal representative of “preceding 
trustee. 

A trustee of an institution is not a legal re- 
presentative of his wredecessor-in-office within the 
meaning of s. 2 (11), C. P. ©. M THIRUMALAT PILLAI Y, 
ARUNACHELLA PADAYACHI, A. I. R. 1926 Mad. 540 520 


8, 2 (12)—Realizations made by person in 
wrongful possession—Decree for future mesne Lrofits 
from date of sutt—Arrears of rent collected during 
pendency of suit, whether must be paid over—Profits 
meaning of. ` i 
With regard to collections in villages the word 

“profits” includes realisations of arrears of past years 
as well as for current years, . 

Defendant was in wrongful possession of plaintiff's 
village properties and made realisations. Plaintiff 
obtained a decree against the defendant “for future 
mesne profits from the date of the suit.” ° During the 
period subsequent to the institution of the suit, de- 
fendant had made collections of arrears of ‘rent’ for 
past years and also rents for the current year: 

Heid, that under the d€ecree the plaintiff was en- 
titled to recover whatever rents had been realised by 
the judgment-debtor in the years in question irreg- 
pective of the fact whethér those were arrears of rent 
for previous years or whether they were on account 
of the current year. A LALLU SINGH v. QUR Narain 
-——— S$, 9—Jurisdiction of Civil ene ea 

relating to casle property—Division of opinion 

among members of caste, effect of. 

Where in a suit between the members of a caste 
the question at issue is not a matter relating to the 
internal administration and affairs of the caste, but 
to the property of the caste, a Civil Court has Juris- 
diction to entertain the suit, and this, jurisdiction is 
not excluded merely because there has been a division 
of opinion in the caste. B Foutcn§&xp MOHANLAL v 
Haritat Naxsa, 27 Bom, L. R. 1503; A. 1. R. 1996 Bom, 
69; 50 B. 124 549 


§,10 (c) -Place of suing»-Sutt.to recover loan® 
—Duiy of debtor to find and pay eretlitor, limits of, 
_ The duty of a debtor to find and pay his creditor 
is duly imposed upon him when the creditor is within 
the realm. K 
Plaintif, a m ney-lender, carrying on htsi j 
British India, : lvanced a loan to the defendant yi 
resident of a Ni ive State, which was made re-payable 
by instalments ın the Native State. Plaintiff institut- 
eda suitin a British Court to récover the loan: 
Held, that as no part of the obligation was assumed 
or was to he discharged by theedefendant in British 
India, the British Court had no jurisdiction to entey- 
tain the suit. P. C. Piru or R. B. BANSIGAL-ABIRCHAND 
v. Gurras Mansur Kuan, A. I. R.1925 P. O. 250: 49 
M. L. J. 866; 43 C. L. J. 1; 23 L. W. 3; 24 A. L. J 48. 
(1926: M. W. N. 108; 28 Bom. L. R. 211; 53 0. 88: 20 © 
W.N. 577 "760 


. 
8s. 10, 11—Cross-suits between principal and 
agent—Stay of one suit—Decision of other suit— 

Res judicata. . 

A principal filed a suit against his agent for the 
recovery of a certain sum of meney alleged to be 
due to the former on certain transactions-entered into 
by the agent on behalf of the principal. The agent 
also instituted a suit against the principal for a 
certain sum of money on similar grounds.. The latter 
suit was stayed pending the decision of the former 
suit. The trial of the principal's suit was proceeded 
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with and the suit was dismissed, the dismissal being 
confirmed on appeal: 

Held, that the decision of ¢he Trial Court in the 
principal's suit operated as res judicata in the agent's 
suit with regard to all matters which were in dispute 
in ths former suit. L Saguru MAL-HAR Onaran Dass 
y. Daanpat Rar-Diwan UHAND, TL. L. J. 420; AVL R. 





1925 Lah. 596 . 198 
- 5. 11. 

See Agso RES JUDICATA. 

See OP. O, 1908, O. XXIII 385 





s. 11, co-defendants—Res judicata between, 
conditions of. 

In order that a decision should operate as res 
judicata between co-defendants there must have been 
a conflict of interest between the co-defendants, and 
it should have been necessary ta decide on that con- 
flict in order to give the plaintiff relief appropriate 
to his , suit and the judgment must contain a 
decision of the question raised as between the co- 
defendants defining the rights and, obligations of the 
defendants inter se. R Ma Tox v. Ma Yrx,3 R. 77; A. 
I. R. 1925 Rang. 228 _ 489 
f s. 11—Decrees in *cónnected suits—Appeal 

against only one decree~ Decree not appealed from, 

whether res judicata—A ppeal, maintainability of. 

Where two connected Suits are tried and decided 
together on the same facts, but an appeal is filed 
against one decree only, the decree not appealed from 
does not operate as res judicata so as to har the hear- 
ing the appeal. M SINNANNA Kose v. MUTHUPALANI 
OueTTI, A. I. R. 1926 Mad. 378 352 


s. 11---Execution of decree—Attachment—-Ob- 
jection—Question o f title, decision af —Res judicata. 

A plot of land was attached in execution of a decree. 
Plaintiff and deferglant both filed objections to the 
attachment each alleging that he was the owner of 
the plot. The Court held that the plot had been 
‘purchased by the defendant from the Municipality and 
elonged to fhe defendant. Plaintiff subsequently 
purchased the lot from the Municipality and sued 
the defendant to recover possession of the plot : 

Held, that although the Municipality was not a party 
to the execution proceedings, the question of title to 
the plot Was res judicata between the parties by 
virtue of the decision of the Executing Court. L 

MUKUND LAL v. LORINDI Bar, 7 L. L. J 198 131 
s. 11— Mixed question of law and fact—Res 
judicata- Custom, question of. : 

‘A decision on a mixed question of law and fact 
cannot be re-agitated ein a subsequent suit. 

The question whether by custom the right to receive 
thô offerings at a shrine is alienable or not is a mixed 
question of law and fact. L ABDUL QADIR v, ILAHI 
Baxasn, A. I R. 1926 Lah. 251 769 











appeal on other ground. , 

Where in a suit dn ejectment the Trial Court 
holds that the defendants have no right of occu- 
pancy but dismisses the suit on the ground of 
its being instituted before the expiry of the agri- 
cultural year in which the defendants’ predeces- 
gor died and on appeal the decree of dismissal is 
affirmed on thesecond ground but the Appellate Court 
givee-no finding on the question whether the defend- 
ants have a right ofoccupancy, the decision of the 
Trial Court that ‘the defendants had no occupancy 
rights cannot operate as r&s judicata in a subsequent 
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I „decree within three years of its date. 
s. 11— Res judicata—-Decree confirmed in . 
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suit for ejectment, CIswor Sant v. Torenpra Nari 
Kurma, 42 O. L. J. 560; A. 1. R. 1926 Cal. 163 981 


——— $3. 11, Expl IY, 39, 42—Hzecution of 
decree—Transfer of decree - Death of decrce-holder 
—-Legal representatives brought on record—Order 
confirmed on appeal—Objection by judgment-debtor 
at subsequent stage to jurisdiction of Court io make 
ordey—Res judicata. ee 
A decree was transferred for execution to a Court 

other than the Court which had passed it. The decree- 


- holder thereafter died and the Court to which the 


decree had been transferred made an order adding the 
legal representatives of the deceased decree-holder as ' 


- parties and directing that execution should proceed. 


The judgment-debtor appealed against the order, but 
his appeal was dismissed. He then took the objection, 
which he had not taken in his appeal, that the Court 


. to which the decree had been transferred for execution 


had no jurisdiction to add the legal representatives of 
the deceased decree-holder as parties to the execution 
proceeding : ' 
Held, that the objection must be deemed to have 
been decided adversely to tbe judgment-debtor in the 
appeal preferred by him against the order, by virtue 
of the provisions of Expl. IV to s. 11, O. P. O., and was, 
therefore, res judicata, M Sexxnu Musrasu v. NANI, 
A. I. R. 1926 Mad. 536 ` 4 . 377 
s, 11, O. VI, r. 17—Res judicata--Suit for 
possession of whole property, dismissal of—Subsequent 
suit for possession of share on same title, whether 
barred—Partition, suit for—Amendment of plaint. 
Where a suit for recovery of possession of the whole 
ofa certain property based on g claim of sole owner- 
ship is dismissed, a subsequent suit based on the same 
claim of sole ownership but to recover only a portion 
thereof will be barred by res judicata. , è 
- Where, however, the plaintiff has a cause of action 
for asking for partition of his admitted share on the 
ground of co-ownership, the plaint may, in a proper 
case, be allowed to Le amended so as to convert the | 
suit into one for partition. M SULTAN ABDUL KADIR v, 
396 


s. 11, O. XXXIV, r. 8—Redemption suit— 
Decree based on compromise—Default in payment 
-—Second suit for redemption, whether maintainable. 
A decree passed ina redemption suit on the basis 

of a compromise provided: that on payment of a 

certain sum to the defendant within one month of 

the date of thé compromise the plaintifi would be 
entitled to get the property redeemed and to be put 
in possession and that after the expiry of the fixed 
period he would be entitled to execute the decree on 
payment of the sum mentioned in the decree. Plaint- 
iff failed to pay the amount within the time mentioned 
in the deerce and failed to apply for execution of the 

He subsequent- 

ly brought a second suit for redemption of the same 

property : : 

Held, that inasmuch as the first decree did not 
provide that the plaintiff's right to redeem was to be 
extinguished absolutely in case of default of payment 
hé was not prevented from bringing a second suit for 
redemption and that the defendant was still a mort- 
gages and had ‘not become absolute proprietor of the 
property. A MoHAMDI Bream v. Turat Hasan, 23 A. 
L. J. 883; A I. R 1926 All. 2; 48 A.17 : 260 

- 8. 13—Foreign_judgment— Submission to 

jurisdiction of foreign Court—Power-of-attorney to 

appear, whether amounts to submission-—Person in- 
9 
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. voking jurisdiction of Foreign Court as plaintizi— 

Subsequent denial of jurisdiction—Hstoppel—Ex 

arte foreign decree, whether decision on merits. 

he execution by a person of a power-of-attorney 
authorising his agent to appear and conduct for him 
litigation ina Foreign Court amounts to submission 
to the jurisdiction of such Court. 

A person who as plaintiff invokes the jurisdiction 
of a Foreign Court cannot afterwards be allowed to 
deny the jurisdiction of such Court asa defendant. 

An ex parte decree obtained in Foreign Court must 
be deemed to be a decree passed upon the merits when 
there has been no appearance by the defendant. M 
ASANALLI NAGOOR v. MAHADU Murra, 22 L, W. 820; A. I. 
R. 1926 Mad. 259 491 


S. 20—Suit by commission agent—Juris- 
diction. 

A suit by a commission agent against his principal 
for balance duc on accounts can be entertained by a 
Court having jurisdiction at the place where, in com- 
pliance with the principal’s orders, the commission 
is executed. L Hazora Mat Lat Cuanp v- RANG noe 

s. 20 (c)—Place of suing—Suit for dissolu- 
tion of partnership—Business carried on at several 
places. 

Where a partnership business is carried on at two 
places, the cause of action for a suit for dissolution of 
the partnership arisesin both the places and the 
Courts in either of them have jurisdiction to enter- 





tain the suit. M Gupurarre THIMMAPPA ©. BALA- 
KRISHNA MUDALIAR, 23 L. W. 301; 50 M. L. J. 298; A T. 
R.1926 Mad. 427 915 


suing. : 

In the absenc® of a contract to the contrary it is 
the duty of the borrower to seck out the lender for 
payment. In such a case the money is payable at the 
place where the lender resides or carries on business 
and a suit for the recovery of the money may; therefore, 
be brought at such place. A Gorur Das v. Natur, 24 
ALJ 291 | 492 
-——-— 5, 36. See O. P. O., 1908, O. XILr6 562 


——~-~ 8. 37 (9)-— Decree passed by Court of Addi- 
tional Subordinate Judge—Court abolished tempo- 
rarvily and re-established—Jurisdiction to execute 
decree. 5 gi 
A decree was passed by the Court of the Additional 

Subordinat2 Judge and shortly afterwards the Court 
was abolished and the work of that Court was trans- 
ferred to another Court. After a brief interval, how- 
ever, the Court of the Additional Subordinate Judge 
was re-established and an application to execute the 
- decree was made to that Court : 

Heli, that by virlue of the provision contained in 
sub-s. (b) of s 87 ofthe C. P. C. the Court of the 
Addition] Subordinate Judge had jurisdiction to 
excute the-decree. Pat Brrr KHODALATUL KUBRA v, 
Harmar Missre, 4 Pat, 688; 7 P. L, T. 333; A, I. R. 1926 
Pat, 209 900 


ss. 39,42, 46—Transfer of deeree for 
execution—Court to which decree transferred, whe- 
ther can issue precept, 

A Court to which a decree has been transferred for 
execution is not competent to issue a precept under 
8.46 of the O. P. C. $ Lansiey BILLINORIA v. FIRM or 
LAKHMicHANc*GopsLDas 621 





S. 20 (¢)—Suit to recaver loan —Place of 
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See C. P. ©., 1908, O. XXI, r. 66 644 
See C. P. C., 1908, ©. XXI, rR. 98 544 
See C. P. ©., 1908, O. XXXII, R. 3 241 


s. 47—Execution of decree—Death of decree- 
holder—Legal representative, determination of— 
Procedure—Hindu Law—-Separated. brother, whether 
legal representative’ in presence of widow. 

When a decree-holder has died and some person 
appears asking to be allowed to execute the decree as 
the legal representative of the deceased decree-holder, 
the Executing Court itself should under s 47 of the 
C. P. C. decide who the legal representative of the 
deceased decree-holder is and should not refer the 
applicant to separate proceedings. 

lf the person who claims to be the legal represen- 
tative of the deceased decree-holder produces a Pro- 
bate or Letters of Administratior or aty such general 
conclusive proof of his status, the Court néed hot go 
further and should accept that as conclusive, but if 
there is no such evidencg the Executing Court itself 
should make an inquiry and come to a decision. 

Where separated Hindu dies leaving a widow his 
brother cannot be regarded as his legal representa- 
tive and cannot be alldwed to execute a decree ob- 
tained by the deceased. S$ PARUMAL THAWERDAS 2, 
MAKHAN, A. L R.1926 Sind,113 575 


s. 47, O. XXI, rr. 57, 64, 90-—Hxecution of 
decree—Saic without attachment, validity of 
Application to stay sale by reasonof want of 
existing attachment, dismissal of—.\ppeal, whether 
lies. 

Per Spencer, J.—An order of an lxecuting Court 
dismissing an application by a judgment-debtor to 
stay an auction-sale in execution of a money-decree on 
the ground that there is no subsisting attachment on 
the property, is of an interlocutery nature and is not 
appealalle. | 

Where the sale has taken place, the judgment- 
debtor's remedy lies in applying to the Court under 
r £0 of O. XXI, C.P. C, to Bave the sale set aside. 
M SURBRANANTA Alvar v. KRrISHNA Iyef, (1925) M. W. N. 
887; A I. R.1926 Mad. 211 ° - 833 
s. 48, O. IX, r. 13—Murtguge-dearee both 

against person and property of mortguyor,——Isxecution 

of decree against person—Limitation—Hzecution of e 

decree—Iix parte order—Application to set aside 

order— Limitation. 

A Court is not justified in setting aside an ex parte 
order passed in an execution proceeding on an appli” 
cation made more than 30 days after the ‘judgment- 
debtor became aware of such order against him. 

Where a combined mortgage-decree, gives relief 








‘against the property aswell as the person of the 


mortgagor, the time for execution against the person 
should be calculated from the date of the decree and 
not from the date of the mortgagee failing to get relief 
by sale of the property. M  QwamrnaTHa ODAYAR T. 
Tg1aGaRAJASWAMI Opayar, 23 L. W. 26; (1926) M. W. N. eè 





140 i 846 
s, 60. See PROVINOIAL INSOLVENGY Act, 1920 
s. 28 673 





s. 60—“Agriculiurist" who is---Exemption of 
house from sale. ‘ ; . 
For Henne the question of the exemption of the 

liability of the housa of an insolvent to be soRl for 

debts, ihe Gourt must decide whether the insolvent's 
chief means ‘of livelihood is agriculture. It is not 

enough Lhat he be an agriculturist, or that he be a 
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trader. The point is, which profession forms his chief 
means of livelihood. M Psyyery Gopatam GARU v, 
ADUSUMILLY GOPALAKRISHNAYYA 9 416 
s. 60 (c)—House of agriculturist in city— 
Exemption from attachment—Occupation, meaning 





of. 

A house ofan agriculturist in a city in which he 
spends his nights and to which*he brings his cattle 
every night from the lands cultivated by him, is 
exempt from attachment, notwithstanding the fact 
that he owns two other houses on his lands expressly 
meant to be used for agricultural purposes. 

The words “occupied by” in s. 60 (e), C. P. C., mean 
“lived in by” or “used for agricultural purposes by." 
L Noor Din v. SULAKITAN Mau A. L R.1926 Lah, 230 

759 
-—— s. 60 (c)—Provincial Insolvency Act (V of 

1920), s. 28 (5 )—Agriculturist, who is—‘House 

occupied by agriculturist, meaning of. ` 

The word ‘agriculturisé’ in s. 60 (c), O.P. C., is not 
used in its etymological sengg, it is used to denote a 
person making his living by tilling fhe soil, in other 
words, one whose sole means of livelihood. is gained 
by cultivating land and does not necessarily mean only 
a person who works with his hands. The protection 
from attachment under the clause is given only to 
small owners of.land as well as actual tillers of the 
soil. A 

A large landed proprietor, even though his sole 
income is from land, is not an “agriculturist” within 
the meaning of s. 60 (¢), C. P. C , and is not entitled to 

| protection thereunder. 

The exemption from attachment under cl. (c) of 
s. 60, ©. P. C., is given in respect of a house or build- 
ing occupied by an agriculturist, 7.c., a house dwelt in 
by the agriculturist as such and necessary for his 
effectively pursuing his occupation as an agriculturist. 

A mansion in a larĝe village in which the owner 
lives, even though he has no other source of income 
except that from land, is not such a huuse as is con- 
teraplated by cl. (c) of &. 69, CP. O., nor is the house 
ofan ordinary agwiculturist situated at a consider- 
able distance from the land which he cultivates and 
which is not necessary for effective or convenient 
cultivation of the land. M MUTHUVENKATARAMA Reporar 
v. OFFIOTAL Reoriver, 50 M. L. J. 90; 49 M.227; A.I R. 

©1926 Mad. 350 r 398 
a S. 60, O. XXXVII, r. G—Money payable on 
particular event—Interest, provision for payment of 

— Right, whether vested or contingent. 

‘Per Venkatasubba Rao and Reilly, JJ.—Where a 
partition deed between 4 and R provided that the 
money which fell to L's share wasto be retained by 
R whe was to pay it to Lat his marriage with interest 
ata fixed rate: + , 

Held, that L's interest was a vested interest and not 
a contingent one and it was attachable under s. 60 and 





r. 6o0f O. XXXVI, ©. P. O., asadebt due to him, | 


‘though on that date he coyld not enforce payment of it. 
“Poer Venkatasubba Rao, J.—If a gift and direction 
as to payment are distinct, the direction as to the 
time of payment does not postpone-the vesting. M 
ALAGIRISAMI PILLAI V. Laxsmanan CHETTY, 50 M. L. J. 
79; A. I. R, 1926 Mad. 371 1021 
——— S. 64y-Attachiment—Property sold by 
judgment-debtor before attachment—Conveyance 
executed during uttachment, effect of. 
What is aimed at ins. 64, C. P. C., is the transfer 


of a beneficial interest, delivery of property or any 


payment, 
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Where a judgment-debtor sells certain property, 
receives the purchase-money and hands over posses- 
sion of the property to the purchaser before the pro- 

arty is attached, but the sale-deed is executed after 
the attachment is made, the transaction is not brought 
within the purview of s. 64, O. P. C., inasmuch as at 


the date of attachment there was no beneticial interest: ` 


in the property left in the judgmént-debtor, he being 

at most possessed of the bare legal title which he was 

bound to convey on demand to the purchaser. R 

Maune SAN Pwe v. HAMADANEE, A. 1. R. 1925 Rang. 362; 

4 Bur. L. J. 166 = 777 

-S. 66—Benami auction-purchase—Declara- 
tion, suit for, whether maintainable. 

A suit for a declaration equally with a suit for 
possession is within the ambit of s. 64, O. P. ©. There- 
fore, a suit for declaration that a certified purchaser at 
a Court fale is only an ostensible purchaser and that 
the purchase was effected as plaintiti’s agent is barred 
by the provisions of the section, © Laasasr DEBI V. 
Akrur CHANDRA Mazoupar, 30 O. W. N. 160; A. LR. 
1926 Cal. 542; 53 C. 297- 984 

s. 68—Simple money decree, whether can be 
transferred for execution to Collector. 

Where no immoveablé property has been directed 
to be sold in execution of a simple money decree, the 
decree cannot be transferred for execution to the 
Collector under s. 68,C. P. CO. O JANG BAHADUR v. 
JAGAT Narain, A. J. R. 1926 Oudh 318, f 906 
———- 58, 68, 70—Erecution of decree—Decree 

transferred to Collector for execution—Order of 

Collector—A ppeal—Revision. i 

Under the rules framed by the U. P, Local Gov ern- 
ment under s. 70 (1), C. P. ©., no appeal lies tu the 
Chief Court against an order passed by a Collector in 
discharge of his powers in the execution of a decree 
transferred to, him for execution unaey s. 68 cf the 
Code. Under s.70 (2) of the Code, theretore, the Chief 
Court can exercise neither appellate nor-revisional 
jurisdiction in respect of such an order. O Basant RAI 
BHANDARI v. Sarix Rau, A. I. R. 1926 Oudh zsS 549 

———— S, 91---Building over public street—Nutsance 

—Suit for removal—Procedure. 

Building over any part of a public street or space 
coustitutes a nuisance. 

In order to tile a suit on behalf of the public for 
the removal of a building over a public space, the 
preliminary steps under s. 91 of the O. P. C. must be 
taken before the suit can be maintained. N Barkoo 
v. ATMARAM i 818 

s. 92—Muhummadan mosgue—Scheme suit .. 

—Worshippers, right of—‘‘interest in trust”, meaning 

of—Residence in- neighbourhood without habitual 

worship, whether supicient. 

The interest in a public trust for the purposes of a 
suit under s. 92, C. P. C., must be clear, present and 
substantial and not remote and ‘fictitious or purely 
illusory or’ a mere contingency. Beyond that, the 
question is one of fact, and must be left to the Uourt 
to be decided ona consideration of the particular . 





circumstances of cach case. 


Persons who reside in thé neighbourhood of A 
mosque without being habitual worshippers init or 
in any mannerspecially interested in it, although as 
Muhammadans they may havea right toofler prayers 
therein, do not possess sufficient “interest ‘in the 
trust” within the meaning of s. 92, C. P. C., to entitle 
them to institute a suit under the section. M Dost- 
MurAMMAD v. Kapar Batoaa, 23 L. W. 240; A. L R 
1926 Mad. 466 62 E 950 
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s$, 92—Religious endowment—Alienation of 
trust properties by trustee—Suit to recover properties 

— Procedure. 

The founder of a religious trust appointed himself 
as trustee thereof during his lifetime and his heirs 
af er his death, and his widow, who succeeded him 
in th trusteeship after his death, alienated properties 
telo izing to the trust. In a suit by the next rever- 
siuner to set aside the alienation and to recover the 
property: 

Held, that the suit was not maintainable and that 
the proper course was for the plaintiff, together with 
one or more interested persons, after obtaining the 
required sanction under s. 92, O. P. O., to sue for the 
widow's removal from the trusteeship, and for appoint- 
ment of himself or some other fit person to be trustee 
in hor place, and that the person who so became 
trustee might then sue on behalf of the trust for the 
recovery of the property improperly diverted from 
trust purposes. M Ramasami GouNDAN v. ALAGIA 
BINGAPERUMAL Kavavot, 22 L. W. 701; (1926) M. W. N, 
117; 50 M. L. J. 42, A. I. R. 1926 Mad. 280 823 


8$. 92, suit under—Damages for misconduct 
of trustee. 

Although in asuit under s.92, C. P. C., a decree 
may be passed against a trustee in office to account 
for the income of the property in his possession, a 
claim for a specificsum in damages on account of 
loss to the trust by the misconduct of the trustee 
is not one ofthe reliefs falling within the scope of 
the section. M PERIA NAMBI SRINIVASA CHARIAR 2, 
Kunaramasauy NAIGKER, A. I. R. 1926 Mau. 509 526 


— $$. 92, 47—Scheme framed by Court-~ 
Order in pursuance of scheme—Appeal, whether lies 
—Trustee, removal of, not provided for in scheme— 
Procedure. 

An order made by a Court in the exercise of a power 
given toit by a provision in a scheme framed in a 
suit under s. 92, ©. P. C., is not an order made in exe- 
cution and is not appealable under s. 47 of the Code. 

In the absence of any provision in a scheme for the 
removal of a trustee, a separate suit must be brought 
for the purpose. M Sivan PILLAI V». VENKATESWARA 
Iver, 22 L. W. 796; A. I. R. 1926 Mad. 130 556 


———— 88, 94, 151, O. XXXIX, rr. 1, 2—Ingunetion 
restraining execution of decree, whether can be 
granted—inkherent power of Court. 4 

_ Onan application ina pending suit by the plaint- 

iff for an injunction restraining the execution of a 

coe obtained by the defendant against the plaintiff's 
ther: 

Held, that the Court had no jurisdiction to grant 
the injunction either under O. XXXIX, or under s. 94 
ors. Lil, G. P. C. 

When the O. P. O. makes provision for a certain 
procedure it must be deemed to be exhaustive in that 
respect and the provisions of s, 151 of the Code can- 
not be invoked in opposition to those provisions. 

Under s. 94, C. P. O., the Court is given power to 
issue injunctions provided the rules make provision 
for the exercise of that power. The rules are contained 
in O. XXXIX of the Code and s. 94 must, therefore, be 
read supject to the rules contained in that Order. M 
VADAPALLI VARADACHARYULU V. KHANDAVILLI NARASIMHA- 
OHARYULU, (1925) M, W. N. 886; 23 L. W. 85; A. IR. 
1926 Mad. 258 f 615 
» 8 97—Preliminary decree—~Appeal—Final 

leeree passed during pendency of appeal—~Procedure, 
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When an appeal is filed against a preliminary dec- 
ree, but no stay of proceedings is asked for, and a 
final decree is passed by the Trial Court during the 
pendency of the appeal against the preliminary dec- 
ree, the proper course for the appellantin such a 
case is to put an appeal on the file against the final 
deeree, or at least to inform the Appellate Court, 
when the appeal against the preliminary decree comes 
on for hearing, thata final decree has been passed, 
B CHANDULAL MAGANLAL v, MOTILAL HARILAL, 27 Bom. 
L. R. 1492; A. I. R. 1926 Bom. 43 545 


— $, 104 (f), O. XXIII, r. 3, O. XLIH, r.1 (M), 
Sch. il, paras. 20, 21—Arbitration—Award— 
Decree on award—Appeal—Remand— Appeal, 
seeond, whether lies. 

During the pendency of a suit the plaintif made 
what purported to be an application under para. 20 
of Sch. I, C.P. C., stating that the matter in suit 
had been referred to arbitration and that an award 
had been made and requesting tlat the award may be 
filed and a decree passed in accordance with it. 
Defendant filed objections denying any valid refer- 
ence to arbitration or thg making of any valid award. 
The Court. took evidence and decided that a valid 
reference and a valid award had been made and 
passed a decree in terms of the awgrd. On appeal 
the lower Appellate Court held that no award had 
been made and remanded the case to the first Court 
for trial according to law, On second appeal by 
the plaintiff: 

Held, (1) that the order of the Trial Court although 
in form a decree, must be treated as an order, direct- 
ing that the award be filed, and that as such it was 
open to appeal; b 

(2) that even if it was regarded as an order record- 
ing a compromise it was still an order open to 
appeal; 

(3) that the appeal preferred by the defendant to 
the lower Appellate Court must, therefore, be treated 
as an appeal from an order, with the result that no 
second appeal was competent. A Mumtaz ALI v. ALLAH 
BANDA 600 


S. 109—"Final order”, megning of—Inter- 
locutory order—Appeal to Privy Council.” 

The words “final order” in s. 109, C. P. C., are used 
in their ordinary sense. They mean an ordgr which 
puts to an end a litigation between partigs, or at all 
events disposes so substantially of the matters in ` 
issue between them as to leave only subordinate or 
ancillary matters for decision. 

The order by which a Court sets aside a compromise 
of a suit is an interlocutory and not a final order. 

Appeals on matters interlogutory in their nature 
should be allowed to be preferred to His Majesty in 
Council only when tlfeir decision will practically put 
an end to the litigation and finally decide the rights 
of the parties. A Buacwatr DayaLv, Duan Kunwar, 
24 A. L J.331; A. I, R. 1926 All. 311 1027 

$.109—Substantial question of law—Certifi- 
cate for appeal to Privy Counail. 

Where there is a decision of the Privy Council itself ° 
which seems to settle the law on a point, the case can- 
not be certified asa fit one for appeal to the Privy 
Council as involving a substantial question of law. A. 
RAGHUBIR SINGH V. NATHU MAL e 1013 
s. 110—Appeal to Privy Couneil—High Court 

maintaining decree of lower Court—Leave, whew can 
be granted—Substantial question of law--Hindu Law - 
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—Compromise entered into 

binding on son. 

“When the High Court maintains the’ decree of a lower 
Court it affirms the decision of the lower Court within 
the meaning of s. 110 of the O. P C., even though the 
two Courts differin their findings on certain issues. 
Leave to appeal to the Privy Council in such a case 
can be granted only if there is a substantial question 
of law involved in the case. 

A substantial question oflaw within the meaning 
of s. 110 of the O. P. ©. means a question of law 
in respect of which there may be a difference of 
opinion. 

The general principle that a Hindu son is bound by 
a bona fide compromise entered into by his father for 
the benefit of the family is well-scttled and is not a 
substantial question of Jaw within the meaning of 
s. 110 ofthe O. P, O. LDHANPAT Rarv. WAHAN SINGH, 
2 L. 0. 107 479 

s. 115. . 
See Rara TENANGY Act, 1901, ss. 175, 177 262 
See Orry*or Rangoon MunICIPAL Acr, 1922, ss. 12, 14 


by father, whether 


: z 780 

See O. P. C., 1908, O. IX, 2913 $ 776 
See C. P. C., 1908, O. XXI, RR. 13, 17 109 
See O. P. O., 1908, O. KAT, r. 90 567 
See O. P. C., 1908, O. XXII, R. 1 1030 
See O. P. O., 1908, O. XXXL, g. 1 ` 415 
See C. P. O., 1908, O. XLI, R. 25 555 

. See, Cx. P. O., 1898, s. 478 'B 454 
See Beeciric RELIÈF Act, 1877, 5. 9 20 


s, 115—Llection rules, misconstruction of. 
See Mapras Districr Municipazities Act, 1920 119 
s. 115—Error of law. 

An error of law dees not affect the jurisdiction of 
the Court and does not furnish a ground for inter- 
ference in revision. Pat BALARAM MANJHI T. JAGAN- 
Nata MANJHI, A. I. R. 1925 Pat. 760 684 
—— —s, 115—Hageution of decree--Stay pro~ 

ceedings, failure of—Decrez-holder ordered to take 

out execution at once—Talbana, deposit of—-Reason- 
able time for filing processes—Hxecution case, dis- 

“missal of, for defgult—Illegal exercise of juris- 

diction—Revisién. 

Stay of execution of a decree was directed by the 
Court on the judgment-debtor furnishing security by 
a specifictl date. The judgment debtor failed to furnish 

- security on*that date, and the Court directed the 
decree-holder to take steps for execution at once. The 
decree-holder deposited talbana for service of sale 
proclamation on the same day but did not file the 
processes, and the Court dismissed the execution case 
for default there and then. On revision : 

Held, that the Couet exercised its jurisdiction 
illegally in not allowing the deeree-holder reasonable 
time for filing processes, as he could not have been 
expected to be ready with the processes on the ex- 

ectation that the judgment-debtor would fail to 
urnish security, and that, therefore, the dismissal of 
the execution case for default must be set aside. 

eC Firu or RAM Prosap¢Rau KISSEN v, Haro Kraan 


Basak 298 





$.115—Interference by High Court. 

The High Court Has power to interfere with the 
proceedings of a lower Court even in the case of an 
interlocutory order wifere the eflect of that interlocu- 
tory order is xt merely to prescribe a particular 

roce@ire, to admit or to shut out a particular piece 
pf-evidence or to admit or exclude particular parties, 
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Where the Court against whose orders there is an 
application for revision has so used its jurisdiction 
that the result of allowing its order to stand will be 
definitely to decide the case pending before it, so that 
all the proceedings thereafter taken would be nerely 
infructuous and would result in a waste of time, then 
the High Court will look into the order and if justice 
requires it will set it aside. S-MUMICIPALITY or TANDO 
ADAM v. KHAIR MARHOMED, A. 1. R. 1925 Sind. 260 1019 


— $.115—Leiters of Administration, grant of, 
by Resident at Aden—Revision— Jurisdiction of 
Bombay High Court. ; 

The Bombay High Court has no jurisdiction to 
interfere in revision with an appealable order of the 
Resident's Court at Aden. 2 

An order granting Letters of Administration passed 
by the Resident's Court at Aden, is a final judgment - 
against which an appeal would lie to the Privy Council. 
It is not, therefore, open to the Bombay High Court 
to enterlain un application in revision against such an 
order. B Lreox Mosks v. SoLtosmon Jupau MEYER, 27 
Bom. L. R. 1460; A. I. R. 1928 Bom. 139; 50 B 32 -367 
————- $, 115—Limitation Act (IX of 1908), s. 6 

— Application dismissed as barred by time—-Benefit 

of minority ignored— Revision. 

Petitioner's application for leave to sue in forma 
pauperis was rejected on the ground that the suit 
was barred by time, but in arriving at this conclusion 
that Court overlooked the provisions of s. 6 cf the 
Limitation Act to the benefit of which the petitioner 
was entitled: ae 

Held, that the order rejecting the petitioner's appli- 
cation was liable to be set aside in revision. R Ma 
Suews U v. Ma SIN, A. I. R. 1925 Rang. 381; 4 Bur. L. 
J. 146 4 775 

$. 115—Revision—Delay in filing petition. 

A delay of nearly soven months in filing a revision 
application is in itself a sufficient ground for declining 
to accept it. A G. L P, Ry. v. Kuxs BaHARI Laz, A. 1. 
R. 1926 All. 228 993 

s. 115— Revision, ground for—Error of law— 

Burden of proof, wrong decision on question of. 

The giving of an erroneous decision ona point of 
law is not an irregularity or an illegality in the’ 
exercise of jurisdiction and does not justify interfer- 
ence in revision, 

A decision on a question of onus cannot be attacked 
in revision, L ABDUL Aziz v. ABDUL KARIM, 2 L. C. 
186 46 
———— $, 115, O, XXI, r. 58-—Lrroneous view of law 

~ Objection proceedings, order in—Revisicn. 

Ifa Court, upon an erroneous view of the ecore of 
a section of the C. P. C., applies it to a case to which 
it has no application, the Court acts without juziscic- 
tion and the High Court would interfere with its 
decision in revision. 

The mere fact that the unsuccessful party in objec- 
tion proceedings under O. XXI, r 58 of the C.F.C 
has to file a separate suit under r. 63 of the Order end 
the onus of ‘proof will be on him, does not aficid 
sufficient ground as to why the High Court should 
revise the order in those proceedings. N PANDURANG 
Govinp Fate v, MAIFUZBHAL, A. L. R. 1926. Nag. 257 40 
s. 115, O. KAIN, r. 1— Sutt dismissed on 

question of technicality—Appeal—Withdrawal of 

suit- Revision. 

Where a suit ‘is dismissed on a question of techni- 
cality and on appeal the Appellate Court allows the 
suit tobe withdrawn with liberty fo bring a fresh 
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jn revision, 


An error of judgment is not a ground for inter- 
-ference in revision, A PANCHAM Lan v. MUHADMAD 





Yagun, 24.4. L. J. 313: A. F. R. 1926 All. 294 558 

—- S. 141, See MESNE PROFITS 792 
———— S, 144. 

See Court Fexs AcT,.1870, Son. II, ART. 11 474 

“ See Limrrarion Act, 1908, s. 6 23 

See LIMITATION Aor, 1908, Son. I, Ant. 187 960 


s, 145—Hxecution of decree—Application 
against surety—Fraud, plea of, whether can be 
taken, 

Where an application is made to execute a decree 
against a surety, the surety is a party within the 
meaning of s. 47 of the O. P. C., and it is open to the, 


surety to raise a plea of fraud before the Executing: 


Court. L KANSHI Ramv Prana Divan Arsan Das & 
Co.,7 L. L.J. 457; A. I. R. 1925 Lah. 618 259 


S, 145, O.XXV, r. 1 (3)—Security for- costs 
—Bond- hypothecating property—-Enforcement of 
security—-Procedure—LExecution. 

. Plaintiff was required to give security for costs 
and appellant who offered himself as surety executed 
a bond that if the plaintiff failed to obey the order 
of the Court with regard to the payment of costs, 
certain property of the surety specified in the bond 
would be liable for the satisfaction of the order and 
that ifthe property proved insufficient for the pur- 
pose the surety would himself be liable. Plaintiff's 
suit was dismissed and plaintiff was ordered to pay 
the costs of the suit. Defendant took out execution 
for costs and applied for sale of the property hypc- 
thecated by the surety; 

Held, (1) that on the language of the bond executed 
by the surety the defendant was not bound to pro- 
ceed first in execution against the plaintiff and only 
on his failure to obtain satisfaction from the plaint- 
iff to proceed against the surety; 

(2) that there wa®no mortgage of his property by 
the surety and that the proper procedure to enforce 
the liability of the surety under the bond was to 
proceed in execution by sale of the hypothecated pro- 
perty. A Ata HUSAIN v. Mustara Husain 546 


~ 5, 146, O. IX, r. 13—Charge, suit for enforce~ 
ment of—Ex parte decree—Puisne mortgagee, if cun 
"have decree set aside. 

A puisne mortgagee who is not a party toa suit 
for enforcement of a charge against the mortgaged 
property is not entitled under s. 116, CO. P. O., to main- 
tain an application for setting aside*the ex parte 
decree in the suit under O. IX, r. 13 of the Code. © 
SuSIL OHANDKA GUHA V. GOURI SUNDARI DEVI 946 
S. 148—NMortgage—Foreclosure suit—Com- 


ps 





promisedecree—Time fixed for payment, whether can - 


be extended—Power of Court. 

A Court has no power to extend the time fixed in 
@ compromise decree in a suit for foreclosure for 
the payment of the decretal amount. N DAWLAT v. 
Kasuirao, A. I. R.1926 Nag. 280 822 
-m S, 149—Court-fee, deficient, payment of~ 

Limitation, question of. 

“~ Where a Court dismisses a suit and simultaneously 
with the dismissal, orders making up the deficiency in 
Court-fee, the order should Be considered to have been 
made under s. 149, O. P. ©., asthe Court is entitled 
to pass such an order at-any stage of the case. In 
such a case the effect for purposes of limitation is the 
-pame as ifthe Oourt-fee demanded had been paid in 
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the first instance. 
L. L. J. 60 i 986 
$.149—Limitation Act (IX af 1908), s. 5— 

Insufficient Court-fee on appeal—Bona fide mistake 

—lxtension of time. a 

An appellant who is misled by an error of the 
Court and the insufficiency of the Court-fee original- 
ly paid by him is due to'a bona fide mistake on his 
part, is entitled to the benefit of s. 149 of the C. P. C. 
and s. 5 of the Limitatign Act. L Ranxzor SINGH v, 


L ArsHap ALIv Zorawar Sinan, 8 








SECRETARY or STATE FOR INDIA 319 
— $, 151. 

See C. P. C., 1908, s. 94 615 

See EXECUTION OF DECREE 571 


S. 151—Inherent power of Court, when to be 
exercised. x 
Where a party does not take advantage of the right 
of appeal granted to him by the O. P. O., he cannot 
be allowed to come to the Court and ask the Court to 
exercise its powers under s. 151 of the Code. B VIRAPPA 
Govinpapra KONRADDI v. BASAPPA VIRBHADRAPPAS 27 
Bom. L, R. 1511; A. I. R. 1926 Bom. 139 - 354 


s. 152—Amendmegt of decree-~-Appeal filed 
but not decided Jurisa Ue of Trial Gan to 
amend deci ee. f i 
It is only wnen an appeal has been decided anda 

decree has been passed in’ appeal confirming, amend- 

ing or reversing the decree ot the Trial Court that the 
appellate decree operates tq supersede the Trial 

Court's decree, end itis only then that the jurisdiction 

of the ‘I'rial Court to interfere with the decree so 

superseded ceases. Till the Appellate Court hears the 
appeal and decides it, the decree of the Trial Court 
remains in force and it can be rectified or amended by 
the Court which passed it. A BAHAN v, RAGHUNATH 
24A. L. J. 149; 48 A. 274; A.L R. 1926 All. suk 264 


—— 9. l,r. 10, O. KLV—Remand by High Court 
—Appeal to Privy Council—Addition ies — 
Power of Court. . T an 
A suit was dismissed by the District Court but w 

remanded by the High Court on appeal. Defendants 

applied for and obtained leave to appeal to the Privy 

Oouncil. Petitioner then applied £o the High Court 

to be added as a defendant in the suit: 

Held, (1) that the High Court having*passed a final 
order in the case remanding the case to the District 
Court, was functus oficio and could not, thefefore 
me my order aacing parties to the case; ‘ 

that as regards the appeal to the Privy Counci 
the High Court had no powers beyond these kis 
in O. XLV of the ©. P. C.,andthat there was, in 

that order, no power to add parties; À 
(3) that ihe District Court had seizin of the case 

as a result of the remand by the Migh Court and had 

therefore, power to add parties. R KALENTHER AMMAR 

v. Ma Mi, 3 R. 474; A. L R. 1926 Rang. 9 . 125 

O. IN, rr. 1, 4—Advocate, authority of, to act 

on behalf of client—Vakalatnama, whether necessary. 

By virtue of the provisions of cl. (3) of r. 4 of 
O. lI, O. P. O., an Advocate, unlike a Pleader, can be 
verbally appointed to act on behaff of his client, and 
when so appointed, under r. 1 of O. III, he can appear, 
plead and act. There is, therefore, nothing to prevent 
an Advocate, either in the High Court or in the sub- 
ordinate Courts, from presenting an application on 
behalf of his client without any “power of appcint- 
ment or vakalainama given to him in writing. Pat 
LAURENTIUS Ekka v, DHUKI Kori, 4 Pat 7 66; A, re 
179 








1926 Pat. 73; 7 P. L' T, 362 


1072 ; 


ClvIl Procedure Code—1908—contd. 


O. lih, r. 4. See Mapras Civiu RULES or 
Practice, R. 277 an 300 
_ O, Hi, rr. 16, 17—-Pleadings—Amendment, 
when should be allowed—New plea contradictory to 
old, whether sufficient ground for rejection. : 
Order VI, r. 16, O. P. O., dbes not limit the period 
when a plea must be taken, it bars only pleas that are 
irrelevant or scandalous or may tend to prevent a fair 
trial of the case. : 
A Court ig bound to allow.an amendment under 
O. VI, x. 17, O. P. C., if it is hecessary for the purpose 
of determining the real question in controversy be- 
tween the parties. 
TT A Court has no power to refuse to allow an amend- 
ment of pleadings for any reason except those men- 
tioned in r. 16 of O. VI, C. P. C., which do not include 
a coatradiction between the new pleading and the old. 
N Gaura TELIN v. SHRIRAM BHOYER, A. I. R. 1926 Nag. 
265 925 
——— O, VI, 17. See O, P, O., 1908,5. 11 396 


=s O, VI, r. 17—Amendment of plaint—Causes 
of aetion, different—Buddhist Law, Burmese— 

Adoption—-Kittima and Appathitta forms—Claim 

based on kittima adopMon, faelure of—Appathitta 

adoption, whether can be allowed to be set up. 

A plaintiff must be confined to the case that he sets 
up in his pleadings, or tot case which is consistent 
with those pleadings. f 

Amendment of pleadings is a matter for the dis- 
cretion of the Court antt that discretion must be exer- 
cised with regard to all the facts and circumstances 
of the case. , ' ; 

The causes of action on which a person can claim 
to be a kittima or an appathitta son are widely 
different, and different considerations govern the 
question of these two distinct forms of adoption. , 

Where a plaintif comes into a Court on the basis 
of a kittima adoption and fails to prove the case set 
up by him, he cannot be allowed to amend his plaint 
go as tobase his cmim on an appathitta adoption. R 
Maone Ba Trey v Ma Tuan Myint, 3 R. 483; A. IL R. 
1926 Rang. 49 253 


0. VI, t.J7—Amendment of piaint, when to 
be allowed-*-Refusal to allow amendment. 

In a proper case the Court should freely allow an 
amendment of the plaint so as to ensure that justice 
js dofie to the parties and that the time and the money 
of the parties is not wasted. 

Where a Court refuses to allow an amendment of 
the plaint ina case ih which such amendment is ne- 
cessary for the purpose of doing justice between the 
parties, it fails to exercise a jurisdiction vested in it 
by laweand its order is open to revision under s. 115 
of the O. P. O. 8 MUNICIPALITY or TANDO ADAM v. KHAN 
Monamman, A. I R. 1925 Sind 260 1019 


O. VI, r. 17—Plaint, amendment of —Cause of 
action, date of, change of. 
No plaint should be allowed to be amended so as 

to change the cause of action; but an amendment to 

change the date when the cause of action was stated 
in the plaint to have arisen ought to be allowed, even 
though the effect of so doing would be to deprive the 
defendant of a plea of limitation. M ALAPATI RAMA- 

SWAMI v. DASARI VENKATARANAYANA, (1925) M. W. N. 781; 

A. LR. 1926 Mads128 | i 330 

O, VI, r, 17—Suit for specific performance of 

agreement to, sell—Amendment of plaint to include 

prayer for possession, whether permissible, i 
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In a suit for spevifio performance of an agreemen 
to execute a simple mortgage, it is not competent to 
the Court to appeint a Receiver pending suit to take 
charge of the property in suitand thus do by way of 
receivership what it would not be entitled to do even 
by way of decree. M Cuockauincam Privat v. P. K.P, 
S. Prcuappa CHETTIAR, 22 L. W.579; (1925) M.-W. N. 
802; A. 1. R. 1926 Mad. 155 599 
— O. Vii, r. 1. See Courr Fres Acor, 1870, s. 7 

(22) (0), 730 





0, Vil, r. 10—Order returning plaint for 
presentation to proper Court for want of jurisdiction 
—Application to withdraw portions of claim, so aa 
bring it within Court's pecuniary yurisdiction— 
slmendment—Power, of Court to re-admit plaint 
Where a plaint was ordered to be returned for 

presentation to the proper Court on the ground that 

the value of the subject-matter of the suit exceeded 
the pecuniary limits of the jurisdiction of thé Court 
to which it had been presented and the plaintiff 
thereupon applied to be allowed to withdraw his 
claim to certain pertions of the property mentioned 
in the plaint which had the .effect of bringing the 
pait within the pecuniary jurisdiction of the latter 
ourt : 

Held, that the Court had the power to allow the 
plaintiff to amend the plaint and re-admit it as amend- 
ed. M KONMAREDDI RAMOHANDRAYYA V. VeDURY VEN- 
KATARATNAM, 22 L. W. 582; (1925) M. W. N. 804; A.L 
R. 1926 Mad. 133 800 


O, IX, S. 141—Suit, application to restore, dis- 
missal of, for default—Petition to set aside dismissal, 
maintainability of. 

Proceedings under O. 1K, ©. P. C., relate to ques- 
tions independent of the suit, tobe determined on 
evidence as to matters quite irrelevant to the suit and 
are, therefore, covered. by s.141, O. P. O. Order IX, 
therefore, applies to applications made under O. IX 
itself, so that where an applicatiog to restore a suit is 
dismissed for default, a petition lies under O. IX to 
set aside the dismissal. M Venkata NARASIMHA Rao 
v. Hemapu SURYANARAYANA, 50 M. L. J. 75; 23 L. W. 409; 
A. I. R.1926 Mad. 325 ; 802 
-O, IK, r. 7—Proceedings, ex parte, against 

defendant—A pplication to appear in suit, whether 

necessary— Procedure, 

Under the provisions of O. IX, O, P. C., if a defend- 
ant does not appear and so long as he is absent, the 
proceedings must necessarily be ex parte and under 
r. 6 of that Order, the Court is empowered to proceed 
notwithstanding that the defendant may be absent. 
Should, however, the defendant appear in the middle 
of the proceedings, by the very fact that he is present, 
the proceedings cease thenceforth to be ex parte and 
no application by him is necessary for being per- 
mitted to appear, but ifon a late appearance he 
wishes to be placed in the same positionas if he had 
enpsared at the proper time, he should under 1, 7 
of the Order apply for permission to that effect, 
§ Kara GELLA v. SHIVJI 493 
———— O. IX, rr. 8, 9—Dismissal for default— 

Restoration, application for rejection of—Appeal— 

Appellate Court, power of, to decree suit to extent of 

admission—Decree on admission of claim, effect of. 

On an appeal from an order refusing to restore 
a suit dismissed in default, the Appellate Court 
cannot make an order which the original Court could 
not legally have made, If the Appellate Court agrees 
with the Trial Court it must dismiss the appeal, If it 
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differs from the Trial Court it should order the case to 
be restored either on terms or unconditionally. It has 
no’ jurisdiction to pass a decree in favour of- the 
plaintiff, . a 

Yor the purpose of O. IX, r. 8, O. P. O., it is the net 
amount for which the defendant admits liability after 
deducting all payments alleged by him which has to 
be taken into account. A ABDUL MAJID v. WAHIDULLAH, 


A. I, R. 1926 All. 284 496 
"neem O, IX, 4.13, 
See C, P. O., 1908, s. 48 846 
See C. P. C., 1908, s. 146 946 
See LIMITATION Act, 1908, Sor. I, ArT. 164 272 


~——— O, IX, r. 13—Ex parte decree, setting aside 
of—Knowledge of decree. 

A proof of knowledge of the decree with all its con- 
tents and the general effect thereofis necessary in 
order to support a plea of limitation in bar of an 
application to set aside an ex parte decree, N Isram v. 
Ganaia 295 


— 0. IK, r. 13, s 115--Ex parte decree, 
application to set aside—Engagement of Pleader in 
other Court, whether sufficient cause—Discretion of 
Court—Revizion—Decree against several defendants 
having separate interests—A pplication by some to set 
aside decree—Procedure. 

It is not an invariable rule. that the absence of a 
Pleader owing to his engagement elsewhere is a 
sufficient cause for setting aside an ex parte decree, 
but the High Court will not in revision interfere with 
the discretion of the Court of first instance in setting 
aside an ex parte decree on that ground. i 

Where a plaintif impleaded several persons as 

arties to a suit on the ground that they were several- 

y in possession of the assets of a deceased person 
.andan ex parte decree was passed against all of them, 
on an application by some only of the defendants to 
set aside the ex parte decree: i 

Held, that it was not open to the Court to set 
aside the decree as against the defendants who had 

‘not applied to set aside the decree. M THIRUMALA- 

CHARIAR V. ATHIMOOLA KARAYALOR, 22 L. W. 695; (1926) 
M. W. N. 112; A. I. R. 1926 Mad. 256 776 


=n O, X, r. 1—Exzamination of parties—Replica- 
tion covering all facts in written statement—Wit- 
nesses, order in which to lead—Court, duty of. 

. The Court is bound to examine the parties only 
when there is no clear express or impfied denial of any 
statement of fact in the pleadings. But where a plaint- 
iff puts in a written replication which covers all state- 
ments of fact referred to inthe written statement, 
there is no occasion for the Court to examine the 
parties or their Pleaders. 

__Itisno duty of the Court to directa party as to 
the order in which heis to lead his witnesses. L 
LAKSHMI Caanp v. Moxta Parsua, 8 L. L. J, 67 1006 


ae O, XIL F. 6, S. 36 —Admission, judgment on 

-—Procedure—Decree, whether must be drawn up. 

In order to enable a plaintiff to apply for judg- 
meant under the provisions of O. XII, r.6, C. P, C., 
itis not necessary that he should relinguish that 
part oftheclaim or relief which is not admitted by 
the defendant. He is entitled to judgment to the extent 
of the admission made by the defendant. 

On a judgment being passed under O. XII, r. 6, 
O. P. C., itis not necessary to have a decree drawn 
pp. The plaintiff can in such a case enforce payment 
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in execution proceedings under s. 36,'O. P. ©. 
TAHILRAM TARACHAND v. VassuMaL DRUMAL, A. 1. 
1926 Sind 119 ` 5 


——— 0, XVIII, ri. “See MESNE PROFITS 792 


—— 0. XX, r. 11, cl. (2), O. XXXIV, r. 14— 
Security bond by judgment-debtor—Security, en- 
forceability of, in, execution—Hindu father, decree 
against—Sons of judgnient-debtor also joining as 
parties to security bond, effect of. 


Ymmoveable properties given by a judgment-debtor 
as security nara to an order made under O. XX, r. 
11, cl. (2), C. P. O., can be realised by the decree-holder 
in execution, unless there is anything in the security 
bond or the order ie Dour ee precludes the 

rity from bein, orced in execution. , 
se here the parties intended that the properties 
covered by the security bond .shoultl be realised 
in execution, the ae ana is : not bofind to 

16 to a separate suit for the purpose. bi 
“he d pa of O. XXXIV, r. 14, C. P. C., are 
inapplicable to suth a efise and do not operate as a 
par to the enforcement of the secugity bond in execu- 
tion. i h , 

“It would make no difference in th above case if a 
nua father alone is the judgment-debtor but the 
security bond is executed ky the father and his ans 
divided sons, as the latter uld question the debt only 
if it were tainted with illegality or immorality. 

The words “claim arising under the mortgage” have 
been substituted in O. XXXIV, r. 14, ©. P. C., for the 
words “any claim whether arising under the mortgage 
or not” in the repealed s. 99 of the Transfer of Pro- — 
perty Act. The effect of the alteration is to confine 


S 
R. 
62 





| the prohibition against bringing the mortgaged pro- 


sale, except by bringing a suit, to cases 
ee bena Phas obtained a personal decree 
against the mortgagor on the fhortgage-debt. The 
mortgage or charge mentioned in O. XXXIV, r. 14 
must be a mortgage or charge existing prior to the 
decree and not created by the decree or one neng 
by theact of parties subsequent tgethe decree. 
OFFIOIAL REOEIVER U, NAGARATNA, MUDpALIAR, 49M. L. J. 
643; (1925) M. W. N. 907; A. I. R. 19926 Mad. 194 497 


„XXi, r. 2—Agreement not to execute decree 
Saree of decree—Certification, absence of, 
effect of. 
ment by a decree-holder not to execute the 
eee SG unts ean adjustment or satisfaction of the 
decree and unless it is certified in accordance with 
the provisions of r. 2 of O. XXI, G. P. O., it eannot be 
recognised by the Executing C®urt aga barto execu- 
tion. R M. S. S. Onerryan FIRMY. Ma Tin TN, Axi 
R. 1925 Rang. 349; 4 Bur. L. J. 179 E 677 


. 17, s. 115--Bzxecution appli- 
cation, oe a = bane whether bound to give 
time for correction—Dismissal of petitioni una ae 

Under O. XXI, r. 17, O. P. O.9 when 2 nge ion 
application is presented which does not i re 

uirements of rz. 11 to 14, the Court has an ope ei! P 
fo reject the application or to allow the defect to be 
ied within a time to be fixed by it. 








rant interference in revision under s, 115, C. P. O.. M 


KALAPATHOOR V. 
Tanaman bonegas) M We M 917; A. L B, 1926 
Mad. 260 s 
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———— O. XXI, rr. 15, 2, O. XXX, É. 1—Suit in name 
of tiam— Payment to one partner—Satisfaction of 
cree, : 

Where a suit is brought in the name of a firm under 
the provisions of O. XXX, r.1, ©. P. C., one partner 
of the firm is competent to receive payment in respect 
of the decree in favour of the firm and to notify 
satisfaction of the said decree to the Court. S Yusir 
Maurus & Co. v. BALLON MAHOMOD 387 


O. XXI, rr. 46, 53, s. 146—Debt attachment 
of~-Debt ripening into decree—Attaching creditor, 
vight of, to execute decree, without attaching decree 
itself—Decrec-holder, “payment tc, by judgment- 
debtor, whether binding on attaching creditor. 

Under the terms of a deed of partition between two 
brothers Land R,a sum of money fell to L's share 
but was retained with R. A creditor of L attached 
before judgment the debt so due and ultimately ob- 
tained a decree. L thereupon sued R on the debt, 
obtained* a decrce and within a month thereafter 
reported satisfaction of the decree. In an applica- 
tion for execution by the attaching’ creditor : 

fleld, (1) that the attaching creditor was not bound 
either by the alleged payment by Ror by the record- 
ing of satisfaction by L and was entitled to execute 
the decree ; 

(2) that the attaching cggditor should be permitted to 
amend his petition by adding a prayer thereto for the 
attachment of the decree obtained by L against R. 

Per Venkatasubba Rao, J. (Reilly, J. dissenting).-- 
The attachment placed on adebt fastens itself on a 
decree obtained on that debt without any further act 
on the part of the attaching creditor. The debt 
matures into and merges in the decree and the 
attachment gets naturally transferred from the debt to 
the decree. 

The creditor who has attached the debt but who 
has failed to attack? the decree is nevertheless entitled 
to execute itas if he had attached the decree also. 
To such a case the provisions of s. 146, O. P. ©., will 

eclearly apply. 

Per Kelly*e%—What an attaching creditor gets 
when a debt is attached at his instance isan order 
prohibiting the creditor from recovering it and the 
debtox paying it. He acquires by that order no right 
to sue on the debt ‘or to collect it or to givea valid 
discharge of it. The prohibitory order which he 
obtains cannot grow or ripen into or be converted 
into something quite different, namely, the right to 
execute a decree obtained on thedebt. Itis, there- 
fore, necessary for the creditor to attach the decree 
before proceeding to gxecution. M ALAGIRISAMI PILLAI 
v. LAKSMANAN OHETTY, 50 M.L.d.79; A. I. R. 1926 Mad. 
301 5 1021 


= O., XXI, r. 50—Hxecution of decree—Decree 

against property of firm—Liability of individual 

members, 

The mere circumstance that a decree passed against 
a firm as it stands can be executed only against the 
property of the firm does not preclude its eventual 
execution against the individual partners of the firm 
as soon as any or all of the conditions set forth in 
O. XXI, r. 50, O. P. O., are fulfilled. L, BHAGWANDAS 
Paras RAM Jano Natu, 4. I. R 1926 Lah. 236 898 


--#— Q, XXI, r. 58. See C.P. C., 1908, 5. 115 40 


O. XXI, r. 58—M oncy-decree—Attachment of 
‘property—Objection by transferee from judgment 








CASES. . 


SETON 
[1926 
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debtor—Decision, finality of--Appeal, whether lies 
—Property attached being decree in favour of 
judgment-debtor, effect of—Exeeution of  decree— 
Insolvent judgment-debtor—Question of title between 
scheduled creditors, decision of —Revision—Provineial 

Insolvency Act (V of 1920), s. 50. 

Where an objection is raised by a transferee from 
the judgment-debtor to attachment of the property in 
execution of a money-decree, and the question arises 
whether the transfer in favour of the objector is good 
or not,.the question relates to the title to the property 
sought to be attached, and comes within the purview 
of 0. XXI, r. 58, 0. P. C., and the decision is final, 
subject to the result ofany suit that might be in- 
stituted, and is not open to appeal. The fact that the 
property attached is a decree makes no difference. 

There is nothing in s. 50 of the Provincial In- 
solvency Act which says that any question of title 
raised hetween two scheduled creditors will be decided 
by the Insolvency Court, and a decision of such ques- 
tion by the Execution Court is not open to revision. 
A Peary LAL v. ALLAHABAD BANK LTD., 24 A. la, J. 334; ' 
A. I. R. 1926 All. 244 : 14 


—O. XXI, r, 63--Altachment, objection to, 
dismissal of—Title suit—Fraudulent transfer— 
Consideration—-Possession—Good faith—Burden of 
proof—Intention to defeat creditors—Transferee not 
party to fraud, effect of. 

‘Where an objection to an attachment of certain 
property in execution of a decree, by a person claim- 
ing to be a transferee of the property from the judg- . 
ment-debtor, is dismissed on the ground that the 
transfer was intended to defeat the creditors of the 
judgment-debtor and was fraudulent, and the un- 
successful objector brings a suit to establish his title 
to the property, the burden lies upon him of proving 
not merely the passing of adequate gonsideration and 
his panan over the property but also his own good 
faith. 

Where, however, consiceration and possession are 
established a much lighter burden lies on the plaintiff 
with regard to the establishment of good faith. 

In such a case, however, the all essential point is 
whether the plaintiff was a party to the fraud on the’ 
creditors. An intention to defeat the creditors may 
well exist on the part of the transferor, and yet the 
transfer will be valid unless the transferee was also a 
party to the fraud. N Vanayax v. Kaniram, A. I. R. 





1926 Nag.293 « 810 
——— 0, XXI, r. 66. See C. P. O., 1908, O. XXI, 
R. 100 326 


0. XXI, r. 66,88, 2 (2), 47, 115—Haecu- 
tion of decree—Sale proclamation— Notification of 
incumbrance—Appeal, whether lies—Revision. 
Under O. XXI, r. 66, C. P. O., an Executing Court 
is bound to notify in the sale proclamation’ all incum- 
brances which prima facie exist on the property which 
is ordered to be sold. Where a person claiming to he 
a mortgagee of such property intimates his claim to 
the Court and the Court directs that the claim should 
be notified in the sale proclamation, the order is not 
open to appeal and cannot be challenged in revision, 

An order passed by an Execution Court under O, 
XXI, r. 66, C. P. O., prescribing the manner in which a 
proclamation of sale should be drawn up on appli- 
cation made, is not open to appeal under the provisiong 
of O. XLIII of the Code. 

Section 47, CO. P. C., must be read with s, 2 of the 
Code and the effect of reading both ‘the sectiong 

e 


r 
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together is not to make every order passed by the 
Execution Court appealable but only such orders 
appealable as determine the rights of the parties to 
the exeeution with regard to all or any of the matters 
ine controversy in suit. A MUHAMMAD ZAKARIA v. 
Kissun NARA, A. I. R. 1926 All. 268 644 
~ O, KAT, rr. 66, 72—Hxecution of decree— 

Sale-—Decree-holder, whether bound to bid up to any 

fixed sum. 

There is no legal necessity for a bidder at an 
auction-sale, whether he be the decree-holder or an 
outsider, to purchase the property at the full price at 
which it may have been valued in the sale proclama- 
tion. On the contrary, the value of the property is 
really only that which it will actually fetch, assuming’ 
that there is no fraud or malpractice with regard to 
the bidders and that the sale has been reasonably and 
properly made public. PatSuzo CHARAN SINGH v. 
Kisano Kuer, 6 P. L. T. 860; A. I. R. 1926 Pat. 146 2 


man O, XXI, rr. 66, 72—Ezxecution -of decree— 

Sale . proclamation, valuation ‘“in—Decree-holder, 

whether bound to bid up to valuation. : 

There is no provision of law compelling the decree- 
holder to bid at an auction-sale up to any sum that 
may be.fixed by the Court. The valuation in the sale 
proclamation. is intended primarily for the protection 
of the judgment-debtor and for giving information to 
the bidders at the auction-sale. It is in no sense in- 
tended to be an exact estimate of the value of the pro- 
perty and if in a sale properly published and conduct- 
ed the highest bid, whether of the decree-holder or any 
other person, is some figure below the figure given in 
the sale proclamation, it is not competent to the Court 
to compel the decree-holder to bid higher than that 
highest bid. Pat Bapri Sanu v. Prane Lan Misra, 6 
P. L. T. 859; A. I. R. 1926 Pat. 140; (1926) Pat. ae 
~mm O, XXiptr. 89, 90—Haxecution proceedings— 

Estoppel —Compromise. 

A judgment-debtor filed an application under O. 
XXI, r. 90, C. P. O. for withholding confirmation of 
the sale in execution owing to certain irregularities. 
Subsequently he applied under r. 89 for leave to 
avoid the sale by deposit of 5 per cent., of the pur- 
chase-money. Both applications came for hearing on 
the same day, and the Pleader for the purchaser re- 
presented thatthe judgment-debtor could not main- 
tain his second application unless he withdrew his 
first one. The judgment-debtor, thereupon, withdrew 
his application under r. 90 and his application under 
r. 89 was granted by the Oourt. 

It was urged by the purchaser in appeal that the 
application underr, 89, made in the presence of the 
application under r. 90, being void ab initio, the 
withdrawal of the application under r. 90 would 
only leave it open to the judgment-debtor to make a 


- new application under r. 89. He could not by with- 


drawal of his application under r.90 give retros- 
pective validity to his application under r, 89 : 
Held,.that the appellant was not entitled to callin 
question theorder of the lower Court allowing the 
respondents! application under r. 89 in the light of 
the statement of his Pleader which statement either 
amounted toa compromise in the proceedings or to 
an admission which would estop the applicant from 
questioning tie validity of the Court's order. O OHAN- 
2o v. MURLIDHAR, 13 O. L. J. 138; A. T R. 1926 Dui 


rene: O, XXI 90, See O. Ë, O., 1998, s. 47 833 
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—— 0, XXI}. 90—Ezecution of deeree—Property 
sold as belonging to gudgment-debtor—Previous sule 
by judgment-debtor—Application by judgment-debtor 
to set aside auction-aale, maintainability of. 

Where, in execution of a decree, certain property is 
sold as belonging to the judgment-debtor, the latter is 
entitled to maintain an application to set aside the 
sale on the ground of material irregularity in the 
publication and ‘conduct of the sale, and the appli- 
cation cannot be thrown out on the groundthat the 
judgment-debtor had prior to the date of the auction 
sold the propérty to a third person and had thus 
ceased to have an interest in the property. M MUBHAM- 
MAD MOHIDEEN MARACAYAR v, RAMANADHAN OHBETTIAR, 22 
L. W. 872; A. I. R. 1926 Mad. 217 597 


—— 0. XXI, r. 90, s. 115—Limitation Act (IX 
of 1908), Sch. I, Art. 166—Hxecution of decree—Sale, 
application to set aside—Particulazs, additional, 
supplied after expiry of limitation—A ppellate Court, 
refusal of, to consider particulars—Revision, : 
Within thirty days from the date of an auction-sale, 

the judgment-debtor appl@&d to set aside the sale’on the 

ground of material irregularity in the publication and 
conduct of the sale which had resulted in the property 
being sold fora very small sum. After the expiry of 
thirty days the judgment-debtor made another appli- 
cation pointing outthat two heavy encumbrances had 
been shown in the sale proctimation whereas no such 
encumbrances existed on the date of the proclamation, 

The First Court found that this was afact and on that 

ground set aside the sale. On appeal, the lower 

Appellate Court holding that the First Court was not 

authorised to look into the matters contained in the 

later application inasmuch as that application had 
been made more than thirty days after the sale, set 
aside the order made by the First Court: 

Held, (1) that the later application merely supplied 
additional particulars of the material irregularity 
alleged in the first application and that the lowér 
Appellate Court, therefore, had jurisdiction to consider 
the allegations made in the later application; } 

(2) that the refusal of the lower Appellate Court 49 
consider the later application amounted to material 
irregularity in the exercise of jurisdiction and that the 
order of the lower Appellate Court must, therefore, be 
set aside in revision. A Ram Saran Das v. (HRDHARI 
Lat, 24 A. L. J. 286; A. I, R. 1926 All 305 ° 567 


——— Q, XXI, r. 92— Execution of deeree--Sale in 
favour of person other’ than decree-holder—Decree 
satisfied, effect of. 

A decree becomes dead as soon as it is satisfied as 
between the parties to it, bug that cannot'affect the 
vested rights of others, 

An auction-sale to a person other than -the decree- 
holder is not affected by the fact that the decree ia 
subsequently set aside on appeal or is satisfied after 
the date of the sale. N RAMCHANDRA v. LAKSHAMAN, 9 
N. L. J.3; A.I. R. 1926 Nag. 398 803 


O. KUI, r. 97—Hxeciion of decree—Passes- 
sion, delivery of-—Inveatigation in anticipation of 
obstruction, legality of. 

Rule 97 of O. XXI, O. P. O., coftemplates the Court 
ordering investigation after the Bailiff has been ob- 
structed in giving possession in’ terms of the decree. 
Where, however, a person from whon? obstruction ig 
apprehended puts in an application to the ‘®ourt 
claiming that the property, whose possession has been, 
ordered to be delivered to the decyee-holder,. ig hig 
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property and that he is not bound by the decree, 
there is nothing wrong in the Court anticipating the 
obstruction and ordering an investigation under r. 
97 of O. XXI. R Mause PoeSrix ov. V, NANDIYA, A. 
I. R. 1925 Rang. 374; 4 Bur. L. J. 178 667 


———~— O, XXI, rr. 97 to 101. See C. P. 
Ox 3 ee ©. P. O. Bie 


——~—-~ 0. XXI, rr. 97 to -101—Fxecution 7"0~ 
ceedings—O. IX, application of—O. XXI, Pa 
proceedings under, whether execution proceedings. 
Order IX, O. P. O., has no application to execition 

: proceedings, : : 

kanaka under O. XXI, rr. 97 to 101, O. P. C. 
“are proceedings in execution and O. is i ic- 
abl i see ic IX is inapplic- 

ourt, therefore, has no jurisdiction to set aside 
under O, IX, r. 13,6. P. Q., an ex parte order direct- 
ing, free froth obstruction, delivery of property to an 

auctivn-purchaser in execution of a decree. M 

KALLIAKKAL v. PALANI Kounpax, 23 L. W. 297 ; 50 M. 

 L. J. 200; (1926) M. W N. 245; A.I. R. 1926 Mad. 412 
: 533 

——————— O, XXI, rr. 97, 98, 103—Specific Relief Act 
(T RHR?) s. 9-—Decree for possession des Sent of 
decree—Obsif-uction—Orde* removing obstruction— 
Suit to set aside order—Limitation. 

There is nothing in r, 97 of O. XXI of the 0.P.C 
which prevents its being applicable to a decree for 
possession passed under s. 9 of the Specific Relief 
Act. Such a decree does not purport to decide any 
question of title but it declares the plaintiff's posses- 
scry right and is a conclusive determination of that 

‘right. Where, therefore, obstruction is offered to the 
delivery of possession in execution of such a decree 
an order removing the obstruction falls within the 
purview of r. 98 n T oe and is conclusive unless 

set aside in a suit brought in accordan i 

provisions of r. — A XXI aes 

iter dictum.—For the application of r. 97 of O. 

XXT of the ©, P. C, it is not necessary that the ae 

king the obstruction should be physically present 

-at the spot. Wi Bansoist Narasamma v. BANJOISI 
Sanssawwan, 23 L. W. 157; (1926) M. W. N. 163: A. I 
R. 1926 Mad. 353 ' ei 


ge 0. XXI, r. 98, LA 47--Aucti hal — 
Obstruction by judgment-debtor—Proceedings by gare 
ia TE ta ea Nak, oe party—Order decid- 
tng questions between decree-holder and 7 - 
debtor—Appeal, whether lies, Haa 


we 
wy à 


eye 


İNDİAN CASES, 


` 4924 Pat. 628; 7.P. L. T. 353 


An order passed under O, XXI, r. 98, C. P. O., on i 


: proceedings initiated by the auction-purchaser assi 
the judgment-debtore is not appealable ced 
order does | not become appealable even though the 
Ovourt decides any question as between the decree- 
holder and thè judgment-debtor which would reall 
be ‘quite foreign to the proceedings. 4 

In proceedings under O, XXI, r, 98, ©. P. C., taken 
by an auction-purchaser against the judgment-debtor 
the decree-holder que the decree-holder is really not 
a party, The question is merely between the judg- 
ment-debtor and the auction-purchaser, and any ques- 
tions that might arise between the judgment-debtor 

. and the decree-holder cannot be raised, and an 
decision passed relating to them is not binding af 
between themeunder s. 47 of the Code. 
Nasu Das GUPTA v. SATYRNDRA Nara 544 


O. XXI, rr. 100, 66, ss. 11, 47—M. 
decree- -Execution of decree— Application to benak 
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party, rejection of-—Sale—Application for order 

declaring non-liability to eviction, maintatnability of 

-—Res judicata. 

In exerution of a mortgage decree, a pusine mort- 
gagee, whohad been made a proforma defendant in 
the suit, applied to-be madea party to the execution 
proceedings and to have a notice under r. 66 of 
O. XXI, O: P. O., issued tohim. This application 
was rejected and the applicant did not appeal against 
the order of rejection. After the sale had taken place, 
he made an application for an order declaring that he 
was not liable to eviction inasmuch as no notice under 
0. XXI, r. 66 had been issued to him: | 

Held, (1) that the second application was not main- . 
tainable ; 

(2) that, in any case, the question raised in the 
second application was res judicata by virtue of the 
order rejecting the first application. Pat BAIJNATH 
Sinan v. Harr Prasan Bat, (1924) Pat. 209; A 1. a 
326 


O, XXII, r. 4—Abatement of suit—Rent suit 

—Joint tenants—Non-joinder in appeal—Inconsist- ` 

ent decrees, 

Although a plaintiff landlord can sue any one of his 
joint tenants for the rent, where he does not do so, but 
makes all of them parties to the suit, he cannot, in case 
of his failure to join any of the defendants or his 


representatives as respondents to the appeal, contend ` ` 


that as he had the option to sue any of the joint 
tenants or his representatives, his appeal would not 
abate. 

When the effect of not joining some of the defend- 
ants to a suit as respondents to the appeal would, 
in case of the success of the appeal, be the passing 
of two inconsistent decrees, the appeal would abate. 
G CHANDRA Kumar Guna v. Erani Buxsua, A. 1 R 
1926 Cal. 667 - 616 


—~-——-. O, XXII, r. 4— Death of pro forma respondent 
—Legal representatives not brought on record— 
Abatement, extent of. ; 
Where a pro forma respondent dies and his legal 

representatives are not brought .upon the record 

within the prescribed period, the abatement of the 
appeal as against the deceased respondent does not 
result in the abatement of the appeal as a whole, 


- L Kam LABHAYA v, KARTAR SINGH, 7 L. L. J. 466; A.I. 


R. 1925 Lah. 651 261 


——_— O. XXIJ,r. 4—Morigagesuit--Joint mortgagors 
—-Death of one mortgagor—Legal representatives 
not brought on record—Abatement, extent of. ` 
The failure in a mortgage suit to bring on record 

the heirs of one of the joint executants of the mort- 

gage-deed, who has died during the pendency of the 
suit, does not result in the abatement of the suit as 

a whole, ‘but only as regards the share of the deceased 

whose heirs would not be bound by the decree passed 

in the suit; N Narayan v. DaupaBal, 21 N. L. R. 38; 

A. I. R. 1925 Nag. 299 i 663 

0, XXII, r, 4—Suit for possession against 
several defendants, as trespassers, dismissal of— 
Appeal, second—Death of respondent— Legal repre- 
sentatives not brought on record— Abatement, extent of, 
Plaintiff sued for possession of certain property on 

the allegation that the defendants were in possession 
of it as trespassers. The defendants claimed to be in 
possession of the property as the reversioners of the 
last male-holder. The suit was dismissed by the 
Trial Court and the dismissal was upheld by the 


. 
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lower Appellate’ Gourt During the pendency of a 
second appeal by the plaintiff in the High Court one 


of the defendants-respondents died and his legal, 


representatives were not brought upon the record 
within the prescribed period: : 
Held, that inasmuch as the relief sought against 
the defendants in the plaint was joint and indivisible, 
the appeal must be held to have abated in toto and 
that it was not open to the plaintiff to urge that as 
the defendants claimed to be in possession as the 
reversionary heirs of the Jast male-holder the appeal 
should be held to have abated only with regard to 
the deceased respondents’ share in the estate of the 
last male-holder according to the pedigree-table set 
wh. by the defendants, L Cuer Ram v. Inaicxo, 2 eer 





O. XXII, r. 9 (2)—Abatement, application to 
set aside—Delay— Suficient cause—Appellate Court, 
interference, 

_ Where on an application to set aside an abatement, 

„the Court after a consideration of all the circum- 

stancés holds that the delay in making the applica- 
tion has not been satisfactorily accounted for and 
dismisses the application, the Appellate Court will not 
interfere with the order of dismissal. M KOMARASAMI 
CHETTI v. SUNDAR MUDALIAR, 23 L. W. 212 724 


O. XXII, r. 10--Death or retirement of 
trustee—Addition of succeeding trustee as party to 
suit-—Devolution of interest—Limitation. 

Where a trustee who is a party to a suit either 
retires or dies and is succeeded in office by another 
by election or otherwise, there is a. devolution of 
interest pending suit under O. XXII, r. 10, C. P. C., 
and such succeeding trustee can be added as party to 
the suit under the said provision apart from any 
question of limitation. M THIRUMALAI PILLAI v. 
ARUNACHALLA Papsgacut, A. I. R. 1926 Mad. 540 520 


—— O. XXII, r. 10—Decree against widow of 
deceased debtor—Birth of posthumous son—Legal 
representative, who is—Ezxecution, whether can 
proceed against son. 

A creditor brought a suit against the widow of a 
deceased debtor to recover the debt and obtained a 
decree. Subsequent to the date of the decree the 
widow gave birth to a son. The decree-holder 
sought to execute the decree against the son as the 
legal representative of the deceased debtor: 

. Held, that on the analogy of the provisions of O. 
XXII, r. 10, O. P. C., the son who really represented 
the estate of the deceased debtor must now be treated 
as his legal representative and that execution could, 
therefore. proceed against the son. A Baruk Natu v. 
JUGAL Kisuore, 24 A. L. J. 281; A. I. R. 1926 All: 285 

551 


————— O XXII, r. 11— Withdrawal of suit—Second 
suit when barred—Two suits involving same relief— 
Withdrawal of one—Other, maintainability of. 
Under O. XXIII, O. P. C., when a plaintiff with- 

draws a suit without the permission of the Court, he 
is precluded from instituting fresh suit; but this does 
not prevent the trial of a subject-matter, so long as 
such trial is not affected by the principle of res 
judicata, 





‘A filed a suit ånd attached certain property before 


judgment. B filed aclaim petition, which was dis- 
missed, and then filed a suit for getting the summary 
order set aside. Subsequently B filed another suit 
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for declaration of. his right to the property and for 
delivery of possession. Both these suits were ‘filed 
within a year of the date of the order on the claim 
petition. B withdrew the first suit as being unneces- 
sary with the permission of the Court, the order allow- 
ing withdrawal not mentioning whether it was with 
or without liberty to bring a fresh suit. A now took 
the objection that the second suit was not maintain- 
able as B was precluded from agitating the question 
of setting aside the claim petition therein by the witb- 
drawal of the first suit: 

"Held, that a declaration ofhis title claimed by B 
in the second suit involved a setting aside of the 
order on the claim petition, and there being no final 
adjudication of the matter inthe first suit, and the 
second suit being filed within a year of the order on 
the claim petition, the suit was maintainable. M 
Roprappa v. MARIAPPA, A. I R. 1926 Mad.490 “385 


—§|— O XXII, r. 1, See C.P. O, 1908, 8.115 558 


———— 0. XXIII, r. 1, 5.115—Application for with- ` 


drawal of appeal—Order passed for withdrawal of 

suit—Revision. | f 

On an application not to withdraw the appeal but 
to. withdraw the suit the, Appellate Court passed.the 
following order :— ue A og 

“This appeal is withdrawn; hence it is dismissed. 
The appellant may bring ,a fresh suit if neces- 
sary”: 
Held, that the order was open to revision inasmuch 
as (i) it was not warranted at all by the terms of the 
application and (ii) it was passed without any reasons 
and without the Court applying its mind to. the 
question whether there were sufficient grounds to 
allow a withdrawal with permission to file o fresh suit. 
A Ram BADAN UPADHIYA v., SANKATHA MISRA 1030 


——— 0. XXIII r. 3. See O. P. C., 1908, s. 104 (f) 
° 600 


O. XXIII, r. 3— Compromise between parties to 
suit—Application to pass decree in terms thereof, pen- 
dency of—Addition of third person qs party with 
out deciding validity of compromise? legality of— 
Remedy of party affected— Madras Local Boards Act 
(XIV of 1920), ss. 86, 8&— Local Government, power 
of, to, rescind contract embodied in reswlutaon of 
Board~ Rights of third parties. . 

Under O. XXIII, r. 3, O. P. O., where the terms of 
a compromise are legal and valid, the Court is bound 
to pass a decree in terms thereof. Where the original 
parties to the suit thus terminate it by a lawful com- 
promise, it is not competent tothe Court to add a 
third person as party to the pxoceedings to agitate 
his rights therein. The remedy of such person who 
has any right orinterest in the subject-matter of 
the suit is to file a separate suit. ; ; 

A suit by the plaintiff against a Union Board in 
respect of the ownership of certain streets in the town 
was settled by a compromise under which the plaint- 
iff's titla'to the streets was recognised but the public 
were tobe given access during specified hours in a 
day. The said compromise was embodied in a resolu- 
tion of the Board and an application was made by 
both parties to the Court to-pass a decree in terms 
thereof. Pending the disposal of ¢the petition, the 
Government acting under s5. 36 of the Madras Local 
Boards Act rescinded the said resolution and appligd 
tobe macea party to the suit, and without deciding 
the question whether the compromise between the 

. 
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‘parties to the suit was lawful or not, the Court added 
the Government as party to the suit. On revision 
against the said order: 

Held, that the order adaing the Secretary of 
State as party, without determining whether the com- 
promise was legal and put an end to the suit or not, 
was irregular and must beset aside and the case 
remanded to the Court for deciding whether the com- 
promise was legal or not. . 

Quere—Whether it is competent to the Govern- 
ment, under s. 38 of the Madras Local Boards Act, to 
cancel a resolution of a Board embodying a valid 
contract with a third person, where such person has 
acquired valid rights thereunder. M RAJESWARI 
MUTHURAMAILINGA V. SECRETARY OF STATE FOR INDIA, 50 
M. L. J. 59; A. I. R. 1926 Mad. 341 311 

. O, XXIV, r. 5-~Mortgage suit—Preliminary 

decree—Appeal—Final decree, when can be passed. 

: Where an appeul has been preferred against a 
preliminary decree passed in a mortgage suit, a final 
decree can be passed only after the preliminary decree 
has been confirmed or varigd by the Appellate Court 
and has become conclusive between the parties. A 
LALMAN v, SHIAM SINGH, $24 A. L. J. 288; A. I. R.1926 
AIL 291 š $ 608 
as O, XXV, r. 1 (3). See C. P, C., 1908, 5. 145 

546 


m O, XXVI, r. 11%-Commissioner—Omission to 
record evidence, effect of. 

A Commissioner appointed under O. XXVI, r. 11, 
O. P. C., is bound to record in writing the evidence 
taken by him. Information given to the Commis- 
sioner by persons who are not:-called as witnesses and 
in the absence of parties to the suit and whose state- 
ments are nat:reduced to writing is not legal evi- 
dence upon which the Commissioner can act M 
Ramaxxa v. NEGASAN 47 M. 800; 48 M. L. J. 89; A. I. R. 
1025 Mad. 145 . 792 


~- om -- O. XXX, r. 1. See C, P. O., 1908, O. XXI, z 3 
8 
(asenaan O. XXX, r,.J—Suit by one partner to. recover 
debt due to APm—Partners, others, whether necessary 
parties—Refusal of other partners to join—Pro- 
cedure. 

In ae suit by one partner in a firm to recover a 
debt due to the firm, the other partners are necessary 
parties: ' > 

Where in such a suit the other partners refuse to 
join as plaintifis, the correct procedure is to join 
them as defendants. <L BuLLI Man v. JHABBA, 7L. L. 
J. 280; A. I. R. 1925 Lah. 504 569 


e 4 
~——— O0. XXXII, r. 3, $. 47;—Ezecution proceedings 
-Guardian ad litem—No formal order of appoint- 
ment—Hailure ta support minor's case—Omission to 
appear— Gross. megligence—Application 
minors property . from attachment, dismissal of— 
Declaratory suit by minor; whether maintainable. 





The mere absencé gf a formal order of the appoint- - 


ment of a person asthe guardian ad litem of a minor 
is no ground fot holding that the minor was nat 
represented at all in the-suit. 
The negligence of a guardian to support the case of 
a minor, in the absence of anything to show that he 
did so delibergtely, will not entitle the minor to avoid 
the. pperation of the decree passed therein. 
emere omission of a guardian to appear in a suit 
or execution proceedings does not necessarily amount 
to gross negligence on the part of the guardian, 


‘ 


INDIAN CASES, 
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to release 


> [pee 


A suit by a person fora declaration that an order 
dismissing an application filed by his guardian to 
release his share of the property attached in execution, 
ashe was discharged by the decree is null and void, 
because his guardian was grossly negligent in protect- 
ing his interests in execution proceedings, is in reality 
a suit to set aside the auction-sale held subsequent to 
the dismissal of the application and is barred under 
s. 47 ofthe O.P.0. N Sapasuzo v. KARIM, A. LR. 
1926 Nag. 267 241 


—_—— O. XXXIII, r. 1~ “Other than his necessary 


wearing apparel and the subject-matter of the suit,” 


_ scope of —Pauperism— Burden of proof. h 
The words “other than his necessary ‘wearing 
apparel and the subject-matter of the suit" in the 
Explanation to r. 1 of O. XXXIII, C..P. O., only 
apply in a case where no specific Court-fee is pre- 
scribed, and do not qualify the first part of the 
Explanation as well. 


The onus to prove pauperism rests on the person. 


who applies for leave to sue as a pauper. N 


Suerka BADAL v. ABDUL Ranim, A. I. R. 1926 Nee ° 


———— 0. XXXIII, r. 1, 8.115—Government of India 
Act, 1915, (5 & 6 Geo. V, c. 61), s. 107—Application 
for leave to suein forma pauperis— Complicated ques- 
tions, whether can be gone into--Revision. _ £ 
On an application for leave to sue to in forma 

pauperis, it is not desirable fora Court to go into a 

complicated question of limitation, and its order is 

liable to be set aside in revision. M THAMAYA RANGARU- 

SWAMI v. THIRUNATHASUNDRA Doss, (1925) M. W. N. 779; 

A.I. R. 1926 Mad. 135; 23 L, W. 406 415 


——— 0. XXXIV—Suit for redemption—Decree for 
possession—Mesne profits left unascertained—Decree, 
whether preliminary or final--Subsgquent application 
for ascertainment of mesne profits, maintainability 
of. . 

i an appeal from a decree in a suit for redemption, 

the Appellate Court, in remanding the suit, directed 

accounts to be taken up to the date fixed for redemp- 
tion. The Trial Court after inquiry found that the 
mortgage amount deposited was in excess of the 
amount due to the mortgagee. Accordingly a decree 
was given to the plaintiff for possession of the suit 
land. The question of mesne profits was left un- 

decided : . 

Held, (1) thatethe decree was partly final and partly 
preliminary, final as to possession and preliminary in 
so far as the question of mesne profits was left un- 
decided ; 

(2) that an application, therefore, properly lay under 
O. XXXIV, C.P. C., for the ascertainment of mesne 
profits. M MATTAPALLI VENKATARATNAM V. VEPPU 
SITARAMAYYA, A. IL R.1926 Mad. 305 | 314 


——_—. 0. XXXIV, rr. 4, 5—Composite decree for 
sale of mortgaged property and realisation of decree 
from person and property of judgment-debtor— 
‘Absolute decree, whether necessary-—xecution—~ 
Objection not taken, effect of —Application for sale, 
effect of. ; 

A preliminary decree under r. 4 of O. XXXIV of 
the G. P. C. for the sale of mortgaged property cannot 
be exectted unless made absolute under r.5 of the 
Order. Rule 5, however, does notapply toa decree 
which does not conform to the provisions of 7, 4 of 


O. XXXIV. 


a 
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A decree directing that if the decretal amount is 
not paid within a certain period, the decree shall be 
realised by the sale of the hypothecated property and 
in case that is not sufficient, from the person and 
property of the debtor, is not a preliminary decree for 
sale under r. 4 of O. XXXIV, C.P. C., and is capable 
of execution. 
` Even though a relief may not have been granted 
by the decree, yet itin execution proceedings a Court 
holds that a party is entitled to such relief under the 
decree, itis not open to the parties afterwards to 
contend that no such relief has been awarded and the 
matter is res judicata. , 

After a preliminary decree for sale has been pass- 
ed, an application by the decree-holder for sale of the 
property may betaken to be an application for an 
order absolute for sale. L Banu Mat v. Paras RAM, 7 
L. L. J. 397; A. I. R. 1925 Lah. 640 254 


~ —— O. XXXIV, r. 8. See C. P. C., 1908, s. 11 260 


——— O, XXXIX, rr. 1, 2. See O. P. O., 1908, s. 94 
615 


~ O, XXXIX, rr. 1, 2—Specific Relief Act (I of 

1877), s8. 4,5-—-Injunction restraining Court from 
| executing decree, whether can be granted——Subor- 

dinate Courts, power of. 

A subordinate Gourt has no power under the C. P. 
O. or any other statutory enactment to restrain 
another Court by an injunction from executing a 
decree. L Kansut Ram v. Prasu DIAL'ARJAN Dass & 
Co., 7 L. L.J. 457; A.I. R. 1925 Lah. 618 259 


——— O, XXXIX, r. 2—Defendant in possession— 
` Temporary injunction restraining defendant's user, 
when can be granted. 
Oourts, as a general rule, refuse to interfere by way 
„of injunction to restrain a defendant from making 
such use as he may think fit of the propérty of which he 
is in possessio@ But in certain cases the Court would 
interfere with the rights of the defendant, for instance 
where the defendant contemplates the destruction, or 
a change in the nature, of the corpus. S MUNICIPALITY 
ov TANDO ADAM v., Kuair MAHOMED, A. I. R.1925 Sind 
260 1019 


- O. XL,r. 1—-Suit to enforce agreement to 
_ execute simple mortgage—Receiver, whether can be 
_ appointed, 3 

It isopen to the Court in a suit for specific per- 
formance of an agreement to sell immoveable property 
also to give a decree for possession. In sucha suit it 
isnot an improper exercise of discretion for the Court 
to allow the plaint to be amended so as to include an 
express prayer for possession. M CrockaLInaam PILLAT 
v. PICHAPPA CHETTIAR, 22 L. W.579; (1925) M. W.N. 
802; A. I. R.1926 Mad. 155 599 


——— 0. XL; rr. 1, 4, O. XLIII, r. 1 (8)—General 
Clauses Act (X of 1897), s. 16—Order removing 
Receiver —Appeal, if lies—‘Any person’, meaning of 
— Receiver, when can be removed—Judicial discretion 
~-Party, when can be appointed —Consent of parties. 
An appeal lies against an order removing a Receiver. 

The.order is final and appealable even though selec- 

tion of the successor has not been made. 

: The words ‘any person’ in O. XL,r. 1 (b), C. P. C.. 

refer to parsons interested in the property and in 

possession or custody of it prior tothe passing of n 

order appointing a Receiver. 


- The selection and appointment of a particular person 





GENERAL INDEX, 
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as a Recaiver is a matter of judicial discretion to be 
determined by the Court according tothe circum- 
stances of the case. oa : ” 
It is a settled rule that one of the parties to a causs 
should not be appointed Receiver without the consent 
of ths other parties unless a very special case is made 
out. : 
On an application for the removal of a Receiver, 
the Court should properly consider his -past 
relations to the parties as well as his present 
sympathies If by reason of interest shown by the 
Receiver as an officer of the Court his efficiency is im- 
psired the Court will be justified in removing him. 
C SriIPATI Dotra v. BIBHUTI BHUSAN Dorr, 53 C. 319, 
A. I. R. 1926 Cal. 593 940 


O. XL. r. 4, O. XLII, r. 1 (8)—Receiver— 
Order determining liability of Receiver on accounts 
and directing payment—Appeal, whether lies, . 
An appeal isa creature of Statute and unless the 

right of appsalis specially conferred by some law, 

no one has a right to appeal. A 
The operative part of r. 4 of O. XL, C. P. C., is the 

part which enables the@ourt to attach and sell the 

Receiver's property; cls. (a), (b) and (c) of the rule give 

only the grounds on which such an order can be 

made. Unless, therefore, an order is made under the 
operative part of the rule, no appeal would lie under 

r. 1 (s)of O. XLIII of the Code. 

_An order determining the liability of the Receiver 
and directing him to pay a certain sum of money into 
Court is not open to appaal either at the instance of 
the Receiver or at the instanc of any other party. 
R ARUNCHELLAM CHETTIAR v. U Po Lr, A. L R. 1925 
Rang. 286; 3 R. 318; 4 Bur. L. J. 91 631 


—— 0. XLI, r. 19—Appeal—Dismissal for default 
—Laches of Advocate—Mistake of clerk—Restoration. 
The laches of an Advocate or the careless mistake* 

of his clerk is not sufficient cause for restoration of an 

appeal dismissed for default.” R Mauna THAN v. 

ZatnaT Brat, 3 R. 488; A. IR. 1925 Rang. 50 208 


O. XLI, r, 23—Trial Court, findings of. on 
all issues—Order of remand fonsfurther evidence 
on some issues only—Jurisdiction. 

An order of remand by a Court’ of Appeal in a 
case where the Trial Court has disposed itself of all 
the issues and given a decree on those findings cannot 
come within the scope of O. XLI, r. 28, ©. P. C., and , 
is, therefore, not appealable, 

A Court of Appeal acts without jurisdiction if it 
remands “the whole case” while it wants further evi- 
dence only on two issues. The proper course in such 
circumstances is to direct the Trial Court’ to take the 
requisite further evidence aud submit it to the Appel- 
late Court for recordfng its own findings. M VENKATA- 
RAMA ATYAR V, SUNDARAM Atrar, (1926) M, W. N. i648 
— —— O, XLI, r. 23,8, 151—Remand, order of, 

affecting deciston of whole suit—-Appeal, whether 

lies. 3 

An orderof remand which is not confined to a 
preliminary point but affects the decision of the 
whole suit, must be deemed to have been made in the 
exercise of the inherent powers of the Court and is 
not open to appeal Pat BALARAM MANJHI v. eG 
6 

O, XLI, r. 23, O. XLII, r. 1 Yu)—Swit decided 
on merits—Appeal~Remand for re-decisio#® after 
- adding necessary party—Appeal, whether lies. 
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Where an Appellate Court sets aside a judgment of 
the Trial Court which has been given on the merits 
and remands the case for afresh trial on the ground 
that a necessary party has not been impleaded as a 
defendant to the suit, the order*of remand does not 
fall within the purview of r. 23, O. XLLof the C. P. C. 
and. is not, therefore, appealable under r.1 (x) of 


O. XLII. R Ma Me Mya v. Ma Min Zan, A, LR.. 


1925 Rang. 320; 3 R. 490; 4 Bur. L. J. 159 


368 


O. XLI, r. 25—Remand, what amounts to— 

Case returned for finding, whether remanded. 

A case can be remanded only when it is returned for 
afresh decision. The word remand is not applicable 
to an order returning a case fora finding on a par- 
ticular issue. R NACHIAPPA CHETTIAR v. MAHOMED 
Sapir Kuan, A. I. R. 1925 Rang. 303; 4 Bur. L. J. 135 

370 
———— O, XLI, r, 25, s. 115~—Appeal—Finding 

misread—Revfsion. a 

Whert a lower Appellate Court completely misreads 
the findings of the Trial Court, it acts with material 
irregularity in the exercise of jts Jurisdiction, and its 
order is open to revision. A GHissuv: AMIR ALI nae 


——— O, XLI],*r, 27. See BENGAL TENANCY Act, 
1885, s. 105 601 


————— O. XLI, r. 27—Ampellate Court—Additional 
evidence, admission of—Finding of fact—Appeal, 
second—interference by High Court. 

Where an Appellate Court has relied for its decision, 
upon a document which is inadmissible in evidence, 
a Court of second appeal would be justified in remand- 
ing the case for decision to the Appellate Court 
with a direction to exclude that document from its 
consideration. But wherean Appellate Court although 
it admitted as additional evidence certain documents 
in appeal did not hase its finding upon them, a 
finding of fact arrived at by that Court will not be 
interfered with by the High Court in second appeal. 
M KOYYALAMUDI CHINNAYYA v KOYYALAMUDI MangamMMa 


6 i i 661 
-0. XLI T. 1 (4). See GUARDIANS AND WARDS 











Acr, 1890, ss. 29, 47 36 
— @. XLIII, r, 1 (8). 
See C. P. Cs, 1908, O. XL, R. 1 940 
* See O.P. O., 1908, O. XL, R. 4 631 


——— 0. XLV—Addition of parties—Power of High 
Court. See ©. P. O., 1908, O. T, R. 10 > 125 


O.XLVH, r. 1— Review— Any other suficient 
reason,” meaning of—Fraud and undue infiuence. 
Order XLVI, r l ofthe C.P?C. must be read as 

in itself definitive of the limits within which review 
ofa decrees or order is permitted and the words “any 
other sufficient reason“ mean grounds at least 
analogous to those specified in the rule. Fraud and 
undue influence do not constitute grounds analogous 
40 those specified in 0. XLVII, r.l. A RAGHUBIR 
Sines v. Narso MaL 1013 


- O, XLVII, r- 
affected, necessity of. 
Where a plaint is ordered to be returned for pre- 

sentation to the proper Court within a specified time 

it ismgt open tothe Court without notice to the 
defendant to review its order and give additiona] time 
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to the plaintiff for payment of additional Court-fees: 
M KOMMAREDDI RAMAOHANDRAYYA v. VODURY VENKATA- 
RATNAM, 22 L. W. 582; (1925) M. W, N. 804; A. I.R. 
1926 Mad. 133 ; 800 


Sch, ll, para. 1—Arbitration through Court 
—Arbitrator requested to decide extraneous matter 
—Award, whether can be enforced. 

Where a matter in dispute ina suit is referred to 
arbitration through the Court and the parties private- 
ly request the arbitrator to decide a matter which is 
extraneous to the suit, his decision on the latter 
cannot be embodied in the decree to be passed in 
the suit, but there is nothing to prevent the parties 
from enforcing the award relating to the extraneous 
matter in a separate suit. M NararanaswaMr IYENGAR 
v. Tuippayya, (1926) M. W. N. 1; 23 L. W. 382; A. I. R. 
1926 Mad. 366 i 847 


Sch. ll, paras. 1, 2, 15— Reference to arbi- 
tration in pending suit—Matters outside scope of 
suit, whether can be referred—Award in excess of 
matters referred, validity of—Conclusions influence 
ed by extraneous matters, effect of. 

Ina pending suit a Court has no power to refer. to 
arbitration any questions between the parties to the 
suit other than those in question in the suit, or any 
questions in which any one nota party to. the suit is 
concerned. 

It is incumbent upon arbitrators acting under an 
order of reference made under paras. 1 and 2 of Sch. 
I, 0. P. C., to comply strictly with its terms. The 
Court does not by making the order of reference, part 
with its duty to supervise the proceedings of the 
arbitrators acting under the order. 

An award made under such an order otherwise 
than in accordance with the authority conferred upon 
the arbitrators by the order, is “otherwise invalid” 
and may.be set’ aside by the Court ungler para. 15 of 
Sch. II, C.P. O. 

An award made in pursuance of an order of 
reference madeina pending suit, the conclusions of 
which are dictated or coloured by the view taken by 
the arbitrators of other questions between the parties 
or some of them to which the suit had’ no reference 
cannot be upheld. P. C. Ram Prorar OHAMRIA », 
Durea Prosan OHAMRIA, 3 O., W.N. 197; A. L R. 
1925 P.O. 293; 49 M. L. J. 812; 43 C. L.J. 14: £A. 
L. J. 13: (1926) M. W. N. 96; 3 Pat. L. R. 330; 28 Bom, 
L. R. 217; 53 O. 258 633 


———- Sch. Il, paras. 20, 21—Arbitration—Award 
—Reference and existence of dispute, whether can 
be enquired into. 7 
Onan application being made under para. 20 of 

Sch. JI, O. P. ©., itis open to the Court to enquire 

whether there was any matter in dispute between the 

parties to be referred to arbitration and whether 
there was, as a matter of fact, any reference to arbitra- 
tion by the parties. L RADHA KISHEN-OHUNI Lat OA 

Ansa Maz-Ispar Das, 7L. L, J. 603; A. 1. R. 1926 Lah, 

91 705 

——— Sch. Ill, para, 11—Decree transferred to, 
Collector for execution—Collector, ‘jurisdiction ‘of 
—Civil Court, powers of. : 
No sooner is an order for transfer of a decree for 

execution to the Collector made than he js seized of 

the case and not on the date such order reaches him, 

Any transfer of the attached property subsequent to 

the date of the order of transfer during the pendency 

of the proceedings before him is void. 
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During the period the Collector has jurisdiction 
the Civil Court ceases to have any power to act in 
execution of the decres transferred. N TIRARAM v. 
Narayans, A. I. R. 1926 Nag. 246 
— Sch. Ill, para, 11—Haecution of decree— 

Property held by Collector—Attachment, validity of. 

Where the Collector holds certain property belong- 
ing toa judgment-debtor in execution of a decree 
under para. 11 of Sch. III, O. P. C., a Civil Court has 
no jurisdiction to direct the attachment and sale of 
such property in execution of another decree against 
the same judgment-debtor. O Jana BAHADUR v. JAGAT 
Naran, A. I. R. 1926 Oudh 318 906 


Colonization of Government Lands (Punjab) 
Act (V of 1912), s. 19—Ayreement by tenant to 
hold land jointly with another, validity of. 

A Government tenant of a horse-breeding tenancy 

` executed an agreement in favour of his brother recit- 
ing that he and his brother had jointly purchased the 
mare required for the grant ofland and paid for the 
grant out of joint funds and that the land would be 

“considered their joint property in future: 

Held, that in the absence of the consent of the’ Com- 
missioner or other officer specified in s. 19 of the 
Colonization of Government Lands (Punjab) Act, 
the agreement was void under the provisions of 
that section and could not be enforced in a Civil Court. 
L Hussain BAKHSH v. SARBULAND, 7 L. L. J. 548; 6 L. 
536; A. I. R. 1926 Lah. 14 268 


Companies Act (Vil of 1913), ss. 207, 215— 
Voluntary liquidation—Decree obtained against 
Company in liquidation—Execution, whether can be 
allowed to proceed—High Court, duty of. 

Section 215 of the Companies Act lays a duty upon 
` the High Court to see that justice is done in cases of 
voluntary liquidation. 

Under s. 207 (1) of the Companies Act the assets of 
a Company which & being voluntarily wound up must 
be applied in satisfaction of its liabilities pari passu. 
A.person who has obtained a decree against such a 
Company, therefore, cannot be allowed to realise his 
decree by way of execution inasmuch as to permit him 
to do so would give him more than his share of the 
assets ofthe Company. O NATIONAL BANK oF INDIA 
v. Laxupat Ray, 2 O. W, N. 508; A. I. R. 1925 a 
s. 235—Directors of Company, decision of 

—Imprudent act—Personal liability of Directors, 

when arises—Personal gain acquired by Director— 

Refund—Managing Director, duties of—Act inspir- 

ed by personal motives—Liability. 

Directors of a Company acting within their powers 
and with reasonable care, and honestly in the interests 
of the Company, are not personally liable for losses 
which the Company may suffer. by reason of their 
mistakes or errors of judgment. 

Facts which show imprudence in the exercise of 
powers conferred upon the Directors of a Company 
will not subject them to personal responsibility; the 
imprudence must be so great and manifest as to 
amount to gross negligence, as for example where the 
Directors are cognizant of circumstances of such a 
character, so plain, so manifest, and so simple in 
operation, that no man with any ordinary. degree of 
prudence acting on his own behalf would have entered 
Into such a transaction as the Directors have entered 
into. But if the Directors are authorized to do an 
act in itself imprudent, they are not to be held pes- 
ponsible for the consequences of doing it, 
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In respect of duties which, having regard to the 
exigencies of business and the Articles of Association, 
may properly be left to some other official, the Direc- 
tors are, in the absente of grounds for suspicion, 
justified in trusting that official to perform suck 
duties honestly. . 

The Directors must, however, observe good faith 
towards their share-holders and towards those who 
take shares from the Cémpany and become co-adyen- 
turers with themselves and others who may join them, 
The maxim caveat emptor has no application to euch - 
cases, and Directors who so use their powers as to 
obtain benefits for themselves at the expense of the 
share-holders, without informing them of the fact, 
cannot retain those benefits and must account for 
them to the Company so that all the share-holderg 
may participate in them. 

The mere fact that the Directors of p Company 
carrying on a banking business allow advances tọ be 
made on the strength ofa promise by the debtor to 
execute a mortgage instead of the mortgage itself, - 
does not amount to an act of misfeasance on the part 
of the Directors so ab to make them personally liable 
to the extent of the amount of the advances. 

Where the Directors of a Bank permjt a depositor 
to make an over-draft and one of the Directors who 
is a creditor of such depositor receives a portion of 
the amount represented by the over-draft in payment 
of the debt due to him by the depositor, such Director 
cannot be allowed to retain the amount to the detri- 
ment of the share-holders and the creditors of the 
Bank and is liable to refund it to the Bank. 

The duties of a Managing Director are of a higher 
standard than of an ordinary Director, and where by 
any act of the Managing Director which is inspired 
by motives of personal gain the Bank suffers loss, 
the Managing Director is liable to make good such 
loss. O S.C. Mirra v Nawas ALI Kuan, 2 O. W.N. 
920; A. I. R. 1926 Oudh 153 e : 50 
Compromise consented to by Pleader, when can be 

set aside—Fraud—Collusion. 

A compromise consented to by a Pleader duly author. 
ised in that behalf will not be sete’aside, unless 
fraud or collusion is imputed to the Pleader . Pat 
Lavrentits Ekka v. DHUKI Korrr,4 Pat. 766; A.I R. 
1926 Pat. 73; 7 P. L. T. 362 0179 


Compromise decree--Time fixed for ‘payment, 
whether can be extended. See O. P. O., 1908, s. 148 
. 822 
Confession. 
See (i) Or. P. O., 1698, s. 164. 
(4i)-Evipencr Act, 1872, ss. 24 To 30. . 
Consideration, inadequacy of® See MORTGAGE surr 


. 34 
Construction of decree—Executing Cpurt, duty a 

—Reference to pleadings and judgment. . 

Though an Executing Court cannot go behind the 
decree, it ought to interpret the decree when an 
application for its execution is presented before it, and 
for that purpose, it ought to referto the pleadings in 
the caseand tothe judgment passed by the Court, 
Pat Samar MISTRI v. SATALI DARJI 133 


Construction of deed. 

The primary object of all interpretation is to deter- 
mine what intention is conveyed by the geed and the 
primary source of determining such an intention,is 
the language used in the deed. O BAsAIR AHMAD v. 
Zopaipa Kuatun, 3 O. W. N, 105; A, I. R. 1926 Oudh 
186 3 265 
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property, whether grant of property itself. 
Agrant of the income of certain property without 
anv limitation is a grant. of the property itself. M 


. VENOATACHARIAR v. BontHam Pacuayappa Onerry, 22 


250 
516 
Hire-purchase agreement—Agreement to sell— 


L. W. 698; (1926) M. W. N. 106; A. L R. 1926 Mad. 


Property, when passes—Contract Act (IX of 1872), 


3.78. 
Under a hire-purchase agreement, in the sense in 


‘which it is understood in” England, there is no- 


absolute sale of the chattel but only a hiring of it by a 
person who has the option of returning it at any time 
before the various instalments are paid. Under such 
an agreement the property in the chattel does not pass 
to the purchaser until the whole price has been paid. 

An agreement entered into between the parties pro- 
vided that the plaintiff had agreed to sell to the 
defendant on the hire-purchase system, for a certain 
sum of money, & certain number of motor-lorries in 
consideration of spayment of the price by certain 
insfalments settled between the parties. It was also 


- providéd that in case of failure to pay any of the 


instalments on the due daje, the previous payments 
would be considered null and” void. The lorries 
were not to beconsidered as sold until the final pay- 
ment was made. The defendant was prohibited from 
mortgaging or disposing of the lorries until the final 
instalment was paid and the plaintiff had the right to 
seize the lorries wherayer they may be. A portion 
of the price was paid at the time of the execution 
of the agreement and delivery of the lorries was given 
to the defendant and they were transferred to his name 
in the registers kept by the Commissioner of Police. 
Defendant paid :some ofthe instalments and then 
made default. Plaintiff thereupon brought a suit to 
recover from the defendant the balance of the unpaid 
instalments together with damages alleging that.the 
defendant was merely a hirer of the lorries and in 
the alternative to recover the balance of the price if 
it was held, that te agreement was one of sale: 

Held, (1) that the agreement was one of sale pro- 
viding for the price to be paid by instalments and that 
the property in the lorries had passed to the defend- 
anton the exgcutién of the document; : | 

(2) that the plaintiff was, therefore, entitled only to 
claim the balance of the purchase-money which had 
not bgen paid by the defendant. B Cect Core v 
Nanaia Morast Dave, 26 Bom. L. R. 880; A. I. R. 
1925 Bom. 18; 49 B. 172 191 
——— Lease, whether agricultural or residential— 
- Heritable lease—Hyectment. 

A plot of land upon which there were a- certain 
number of fruit-trees was leased to the defendants 
who wére to enjoy the land by erecting houses on it 
and planting, ifthey so liked, other fruit-trees. It 
was provided thatthe lease’ should continue to the 
defendants’ heirs, but that if at any time the lessor 
should require the land he would give notice to the 
lessees who would give up the land on receipt of the 
value of fruit-trees, etc. : 


Held, (1) that the, lease was one for residential and 


not for horticultural or agricultural purposes and was, 
therefore, governed by the Transfer of Property Act 
and not by the Bengal Tenancy Act ; 

(2) that the rights of the parties must be governed 
ona construction, of the lease itself and that the 
conduct of the parties after the lease had been enter- 
ed into could not be taken into consideration; 

3) that the tand was to be enjoyed by the defend- 
ants from generation to generation so long as the 


©. INDIAN CASHES, 


[1928 
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landlord did not require it for his own purposes, but 
that if he sorequired it, he had the right to re-enter . 
after giving notice and paying compensation in 
accordance with the terms of the lease. C Goran 
CHANDRA BANERJEE v, BHUTNATH SASMAL, 42 O. L, J. 520; 
A. L R. 1926 Cal. 312 .-411 
- Mortgage-deed—Compound interest, when can 
be charged. : 

A mortgage-deed stated that the mortgage was for 
a period of four years and that interest would be 
calculated every two years: as 

Held, that in the absence of an express stipulation 
in the deed for payment of compound interest, the 
deed could not be construed as meaniag that com- 
pound interest was to'be charged after every two 
years. L PARBODH SINGH v. Bop Ras, .7 L. L, J. 414; 
A. I. R. 1925 Lah. 603 195 
Constructlon of Statute—Principles applicable. 

It is an elementary principle of interpretation that. 
the plain intention of the Legislature as expressed 
by the language employed is to be accepted and 
given effect to. 

If the language admits of more than one construc- 
tion, the meaning is to be sought not in the wide 
sea: of speculation and surmise but from such con- 
jectures as are drawn from the words alone or some- 
thing contained in them. N VITHOBA v. SADASHEO, A. 
I. R. 1926 Nag. 253 < 58 
Contract—Repudiation by one party—Remedies of 

other party—Long delay—Implied abandonment of 

contract. 

If one party toa contract repudiates it, the other 
party may treat the repudiation as inoperative, and 
at the end-of the period of the contract, treat the 
other party as responsible for all the consequences of 
non-performance, thereby keeping the contract alive, 
or, on the other hand, he may treat the repudiation 
asa wrongful putting anend to the contract, and 
may at once bring his action ason a breach of it. A 
promisee cannot, however, both sifs,.upon the breach 
and also keep the contract open. 

Where one party to a contract by acts and conduct 
evinces an intention no longer to be bound by it, the 
other party will be justified in regarding himself as 
having been emancipated. 

A party cannot repudiate acontract, wait a long 
time and then suddenly insist upon its performance, 
long delay coupled with repudiation will amount to 
conduct giving rise to an implication of abandonment 
of the contract. M NARASIMHA MUDALI v. POTTI NARA- 
YANASAMI COHETIY, 22 L. W. 637; 49 M. L. J. 720; A. I. 
R. 1926 Mad. 118 333 
Contract Act (IX of 1872), ss. 16, 74~-Landlord 

and tenant—Kabuliyat—Interest, high rate “of— 

Undue influence—Penalty. - 

In the absence of any evidence that at the time when 
a kabuliyat was executed, the landlord exercised undue 
influence over the tenant and that the latter was not a 
free agent, the landlord is entitled to recover interest on . 
arrears of rent at the rate stipulated in the kabuliyat. © 
BASHIRULLAH Buvya v. MEAJAN, A. 1. R. 1926 Cal 690 

593 

8. 23—Abkari license—Prohibition to transfer 

and to sub-let—Partnership by licensee, whether 
forbidden—Foreign law—Law of Mysore -State— 

Question of fact. 

What a foreign lewis ona particular point, isa 
question of fact and has to be proved by the party 
setting it up. . 

Where by the terms of an Abkari-license, the sale 
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transfer or sub-lease ofthe right is forbidden, the 
mere fact that the licensee enters inte partnership 
with others in respect of profits or losses of the busi- 
ness for the carrying on of which he had obtained the 
license does not necessarily involve a transfer of the 
license right and is ‘not illegal or forbidden by law. 


Under the Law of Mysore such a partnership as the’ 


above is not unlawful. i 
“When.,the terms of a contract are reduced to writing 
and the question is whether the contract is illegal by 
reason of its seeking to do what is forbidden by law 
and the contention is that the agreement operates as'a 
transfer, sucha transfer should not merely be pre- 
sumed but must appearin the document if not in 
terms at least as necessarily involved. M Knopay 
GANGADHAR San v. SwaminaDea MUDALIAR, 22 L. W. 
679; A. I R.1926 Mad, 218 112 
S. 23—Agreement not to bid at excise auction, 
legality of—Public policy—Money paid under agree- 
ment not to bid, whether can be recovered—Fraud, 

plea of—Burden of proof. 

An agreement not to bid at an excise auction is not 
per se illegal or opposed to publie policy. 

Where a plaintiff alleging that he had paid certain 
money to the defendant on the latter agreeing not to 
bid against the plaintiff at an excise auction sues to 
recover the amount paid by him and the defendant 
pleads that the agreement between him and the 
plaintiff was illegal under s. 23 of the Contract Act, 
the burden lies on him to show that it was intended 
by the agreement to effect the purpose of the agree- 
ment by illegal means. It is not sufficient for him‘to 
have used indefinite expressions when demanding the 
money from the plaintiff and then to ask the Court 
to presume that he had intended to act fraudulently 
or otherwise in contravention of any law, If he avoids 
pleading his own fraud he cannot ask the Court to 
presume that he had fraudulent intentions of an 
“unspecified or am indefinite kind without his advanc- 
ing evidence that such was the case. To refuse relief 
to the plaintiff under such circumstances would be to 
encourage fraud and trickery of a different kind by 
a person who had done nothing illegal except possibly 
to defraud the plaintiff with whom he entered into 
an agreement of an indefinite kind, with no intention 
of doing anything except to fraudulently keep the 
money in any event. R Maune Sein HrTIN v. CHER 
Pan Naaw, 3 R. 275; A. 1. R. 1925 Rang. 241 ' 270 
S.23—Compuny prohibited by law—Dissolu- 
| tion, suit for, whether maintainable—V oid contract. 

A Company whose formation is prohibited without 
registration under the Companies Act, cannot, if un- 
registered, be recognised by the Courts as having any 
legal existence, and no suit is maintainable for its 
dissolution at the instance of any partner entering 
into the same with his eyes open. N GopILAL BHA- 
WANIRAM V. PANDURANG, A.I. R. 1926 Nag, 241 640 

S. 23—Pro-note for withdrawal of non- 
compoundable case, suit on, whether maintainable— 

Public policy. 

It is against public policy to receive money or a 
promise to receive money in consideration of an agree- 
ment to stifle a criminal prosecution for a hon-com- 
poundable offence. 

Plaintiff was prosecuting one K for a non-compound- 
able offence, and in consideration of the defend- 
ant executing a pro-notein his favour for a certain 
sum of money. withdrew the complaint with the per- 
migsion of the Court, In asuit to recover the amount 
of the pro-note: i 
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“date of the agreement. 
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Held, that the suit was not maintainable inasmuch 
as the consideration for the pro-note being opposed to 
public policy was illegal. A Musamman ISMAIL v. 
VaAHIDUDDIN, 24 A. L. J. 311; A. I. R. 1926 All. 270 503 
—— ss. 30, 65-"Chit fund transaction, whether 

lottery—Suit by non-prize-winner against stakeholder 

for return of subscription, whether maintainable— 

Contract, whether void from inception, 

A chit fund consisted of 500 subscribers, each sub- 
scribing Rs. 2 per nensem. At the end of each 
month a chit was drawn by lot and the winner was 
paid Rs. 100. Thereafter his connection with the chit 
fund ceased altogether and he was not under any 
obligation to continue his subscriptions. According to 
the rules of the’ fund, the drawing would thus goon 
for 50 months when the chit fund would be wound up, 
the stakeholder paying back to the remaining sub- 
scribers the total amount subscribed by each of them. 
In a suit by a non-prize-winner after subscribing for 
48 instalments for return of amount of subscription 
with interest : i 

Held, that the chit furd transaction waga lottery ` 
and the plaintiff was npt entitled to recover the 
amount either by ‘virtue of the contract or by reason 
of any obligation under s. 65 of the Contract Act as if 
the contract had become void. M VEERANAN AMBALAN 
v. AYYACHI AMBALAN, 22 D. W. 772; (1925) M. WAN. 
857; 49 M. L. J. 791; A I. R. 1926 Mad. 168 968 
——— 88, 59, 60—Apprppriation of payments to 

particular debts—Creditor and debtor, respective 

rights of. 

Primarily it is the direction of the debtor either ex- 
pressor implied which determines to which particular 
debt a payment is to be appropriated. But the 
intimation by the debtor must synchronise with the 
payment. Where, however, a debtor does not avail of 
this privilege, the creditor has plenary discretion to 
apply any payment at any time, even up to the time 
of trial, to any debt he chooses. L Rent MAL v. 
947 
8.65. See Conrract Act, 1872, s. 30 “968 
8.65—Consideration, recovery of, suit for 

~--Limitation, operation of. . 4 

The time at which an agreethentsis discovered to 
be void, so that the cause of actiorto recover the 
consideration may arise under s. 65 ofthe Contract 
Act, in the absence of spacial circumstances, is the 
N GoPILAL BHAWANIRAM v. 
PANDURANG, A. I. R. 1926 Nag. 241 640 
——-— 8. _7O—Contribution—Common channel, re. 

pair of--Party benefited, liability of, to contribute, 

A common channel which irrigated the lands of the 
plaintiff and the defendant was repaired by the plaint- 
iff after giving notice to the defendant and the latter 
was benetited by the repairs; ıt was also found that 
the plaintiff did not infend to bear all the, expenses of 
the repairs himself: . . i 

Held, that the plaintiff was, under s.70 of the 
Contract Act, entitled to obtain contribution from the 
defendant in respect of the cost of repairs, M MEENA- 
KSHISUNDARA Nacutar v. VEERAPpA CHETTIAR, (1926) M. 
W.N. 4 838 
=- S. 73—Breach of contract—Damages, when 

can be recovered—Measure of dgmages—Surrounding 

circumstances, relevancy of. 

Section 73 of the Contract Act.does not necessarily 
excludé the application of the rule laid down in 
Bain v. Fothergill, 1874) 7 H. L. 158: 43 L. J. Ez. 243; 
31 L. T. 387; 23 W. R. 261 that normally apart frán de. 
liberate carelessness or known want of title by a 
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vendor, a purchaser cannot recover damages for loss 
of his bargain under a contract forthe sale of real 
estate, apart’ from costs of investigating the title. 
The question must be answefed on the facts and 
circumstances, of each case whether that rule would 
apply to that particular case. 

In an ordinary contract for the purchase and sale of 
land in which the vendor contracts to make out a 
marketable title, the usual result would be, if without 
any default on the partof the vendor he was unable 

. to make, outa marketeble title, that the bargain would 
be off and the vendor would have to pay the pur- 
chaser's costs of the agreement and of the inspection 
of the title-deeds. Butif the conduct of the vendor 
in committing the breach shows that he has been 
guilty of any default of a wilful nature, then the 
damages would be calculated on a higher scale, and 
the measure of damages would be the difference 
between the confract price and the market price of the 
property at the date of the breach. 

Per Fawcett, J.— It is not the profit which would have 
arisen to the plaintitfis, whigh is to betaken into 
account, but the market price of the property on the 
date of the breach. 

The discretion which a Oourt has under s. 73, Con- 

- tract Act, cannot properly be restricted by any Judge- 
made rule that every case of a particular kind must 
be dealt with in a particulay manner. 

The circumstances of each case have to be considered 
in deciding what is reasonable and proper com- 
pensation for the damage, caused by a breach of 
contract under s. 73 of the Contract Act and the 
Court isnot bound in every case to award damages 
on the basis of a difference between the priceat the 
date of the contract and the market price at the date 
of the breach. 

* Ina case where the plaintiff has no very outstanding 
circumstances to support his claim to damages ona 
higher scale, the fact df the contract being made under 
conditions similar to those obtaining in England is a 
factor which can reasonably be taken into account. 
B DHANRAJGIRJI Narasivecirst v. Tata Sons Lrp , 26 
Bom. L. R 858; Agel. Re 1924 Bom. 473; 49 B. 1 225 
S. 74 — Penalty, when arises—Ejectment 
suit-—Compromise_ decree — Stipulation to pay en- 
hancéd gent after expiry of term, whether penal— 
Doctrine of ,penalty, whether applicable to stipula- 
o tion contained in deerce. : 

A penalty under s. 74 of the Contract Act can 
only follow some breach of contract or obligation. 

The doctrine of penalties is not applicable to stipu- 
lations contained in decrees. Those who, with their 
eyes open, Have made alternative engagements and 
invited alternative orders of the Court, must, if they 
fail te perform, the one, perform “the other, however 
greatly severe itsterms may be.. 

An ejectment suit was compromised and the com- 
promise decree provided that the defendants would 
be entitled to occupy the premises in suit for a 
period of eleven years on payment of a yearly rent 
of Rs. 400 and that if they wanted to occupy the 
premises after the expiry of the term, without taking 
a fresh settlement, they shall pay rent at Rs. 100 per 
month : 

Held, that the intention of the parties was that if 
the defendants wanted to occupy the premises after 
the expiry of the term, they could either take a 
fresh settlement or* remain in occupation without a 
fresh settlement on a rent of Rs. 100 per month which 
the parties at that time thought would be a fair rent 
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after the lapse of 11 years and that, therefore, no 
question of any penalty arose. Pat JITENDRA NATH 
CHATTERJEE v. JASODA Sanun, (1925) Pat. 353; A. L R. 
1926 Pat. 192: 7 P. L. T. 299 617 

8.125. See INDEMNITY 745 


———— s. 132~—Evidence Act (I of 1872), 3. 92— 
Co-executants of negotiable instriment—Parol evi- 
dence to prove that one of them was surety, admis- 
sibility of. 

Where two persons join together in executing a 
bill or a promissory note making themselves jointly 
and severally liable therefor, there is nothing to 
prevent one of them from proving by parol evidence 
that he is the surety and the other the principal 
debtor, provided that he does not thereby intend to 
affect the right of the creditor to demand immediate 
payment from either or both of the co-obligors or joint 
promisors. S Moous1 MURBARJI Sunpers1v. Pinto 667 
——— 8.171—Factor, meaning of ~Factor’s lien 

The word “factor” in India as in England means an 
agent entrusted with the possession of goods for the 
purpose of selling them for his principal. 

A factor is entitled under s. 171 of the Contract 
Act to retain as security for a general balance of 
account, any goods bailed to him. O PARAKH v Em- 
PEROR, 3 O. W.N. 160; A. I. R. 1926 Ondh 202; 27 Or. 
L.J. 328 744 


S. 178—Shares handed over for purpose of 
raising money—Pledge of shares—Misrepresentation, 
shares obtained by—Pledgee, rights of —Fraud, mean- 
ing of—"Goods,” whether includes share certificates, 
A person who without enquiry takes from another 

an instrument signed in blank bya third party and fills 

up the blanks cannot, even in a case of a negotiable 
instrument, claim the benefit of being a purchaser for 
value without notice so as to acquire a greater right 
than the person from whom he himself received the | 

instrument. ; s 
‘The obtaining of goods or documents by fraud of 

which the proviso to 8. 178 of the Contract Act speaks 

must mean obtaining possession by sucha trick or 
fraud as excludes real consent and, therefore, cannot be 
the foundation of any other contract. 

Defendant No. 1 who was a partner in a firm which 
had been dissolved represented to defendant No. 2 
that his liabilities in respect of his partnership in the 
dissolved firm did not exceed a certain sum and in- 
duced defendant No.2 to enter into a partnership 
with him for the purpose of’ starting a new business. 
Defendant No. 2 handed over shares in certain com- 
panies to defendant No. 1, together with transfer 
forms with blank transfers duly signed by him, and ` 
authorized the first defendant to borrow money on the 
shares forthe purpose of thenew business to be 
started by them. The first defendant pledged the 
shares with the plaintiff and utilized the proceeds to 
discharge his liabilities asa partner in the dissolved 
firm. Ina suit by the plaintiff to enforce the pledge 
of the shares: 

Held, (1) that the first defendant having been author- 
ized by the second defendant to pledge the shares 
it could not be said that he had obtained possessio 
of the shares by means of an. offence or fraud ; : 

(2) that at the most it could only be said that the 
first defendant induced the second defendant to 
negotiate with him with regard to starting a new 
business by misrepresenting the amount of his liahili- 
ties in his old business and that such a misrepre- 
sentation would enable the second defendant to avoid 
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. the agreement to start a new business and to recover 
the shares entrusted to the first defendant for the 
purpose of raising money for that business; 

(8) that the misrepresentation, however, had not the 
effect of rendering the pledge of the shares with the 
plaintiff before the rescission of the contract, invalid 
and that the plaintiff was, therefore, entitled to enforce 
his pledge. 

Per Coyajee, J—The term “goods” used in s. 178 
of the Contract Act is wide enough ‘to include share 
certificates. B JAMSHEDJI NAOROJI GAMADIA v, MAGAN- 
LAL Bankey Lar & Co., 27 Bom. L. R. 514; A.L R. 
1925 Bom. 314 9 
~ $. 230—Principal and agent—Auctioneer, 

whether can maintain suit for value of goods auc- 

tioned, 

An auctioneer is not a bareagent, but an agent who 
has an interest in the goods which are entrusted to 
him for sale and as such can maintain a suit for the 
recovery of the value of the goods auctioned by him. 

f > Kuaras, R. P. v. BHAWANJI NARSI, A. 1. R.1926 pid 

` 394 

S. 231. See CARRIAGE OF GOODS 1007 

S. 251—Partnership— Partner, whether can 
make reference~-Receiver, appointment of, effect of. 

One partner in a firm has no authority to enter into 
an agreement to refer a dispute, to which the firm is 
a party, to arbitration. 

Where a Receiver has been appointed to wind up the 
affairs of a partnership, to collect all outstandings, to 
pay debts and to distribute the surplus, a partner of 
the firm has no authority torefer to arbitration a 
question relating to the liability of the firm to paya 
sum of money to a third person. L Rapa KISHEN 
Oguni Lau v. Ansa MAL-ISHAR DAS, TL. L J. 603; A. 
I, R, 1926 Lah. 81 705 
88, 263, 264— Limitation Act (IX of 1908), 
6. £0—Parinership, dissolution of—Authority of one 
partner to pey debts—-Notice of dissolution to 
strangers, want of, effect of. ` 








Bo long as a partnership continues, it isa part of - 


the ordinary course of partnership business to pay 
partnership debts, and, therefore, it would ordinarily 

e sufficient to prove that a debt paid was a partner- 

, ship debt and that the person who paid the interest 
on it or part of the principal was a partner, in order 

- to give an extended period of limitation under s. 20 
of the Limitation Act. 

But even after a partnership has become dissolved, 
so far as strangers are concerned a partnership dis- 
solved is a partnership in being, unless and until 

. they receive notice of dissolution, and, in the case of 
old customers with the partnership, express notice of 
the same is necessdry and in the absence of it an 
acknowledgment by one partner is binding on the 
other partners. M MAHADEVA JyER v. RAMKRISHNA 
Repprar, 23 L. W. 199; 50 M. L. J. 67; A. L R. 1926 
Mad, 114; (1925) M. W. N. 707 : 653 
Co-sharer—Ezclusive possession—Hrection of build- 

ing—Injunction, suit for—Demolition of building— 

Special injury. 

A co-sharer whose rights have been invaded by the 

-exclusive possession of another co-sharer can maintain 
a suit without proving material and substantial injury. 
_ A, co-sharer who knowing perfectly that he has 
no right to take exclusive possession of any portion of 
the common land, commences and completes a build- 
ing thereon with his eyes open, is not entitled to 
ny consideration at the hands of the Court, and the 

_Jatter should. grant a mandatory injunction against 
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him for demolition of the building. L Arrar Sinag 
v. KIRPA SINGH, A. I. R. 1926 Lah. 175 . 297 


Nature of right in joint property—Sale of . 


definite portion by one—Rights of others. 

So long as partition’ has not taken place, each co- 
sharer has a share in every fragment and portion of 
the joint holding and if his rights are ‘infringed. by 
his co-sharer alienating a definite portion of the joint 
holding, he is entitled to a dezree for a declaration 
that he is joint owner of the portion alienated. L 
THAKAR SINGH V. INDAR SINGH 

Partition, suit for—Possession, allegation of, 
disproof of—Presumption. 

Where a plaintiff in a suit for possession by partition 
of alleged joint property makes a positive case that he 


| is in possession of the property, and that case fails and 
“the Court finds that the plaintiff has had nothing to 


do with the property in dispute for over twelve years, 
there is no room for the application of the presump- 
tion that the defendant is in pogsessi¢n ofthe pro- 
perty on behalf of the plaintiff and the plaintifi’s suit 
must fail. C Srreswar Koy v. Terca Barman, A I.R. 


1926 Cal. 589 908 
Realization of r€nt by one co-sharer, effect of. 
See ADVERSE POSSESSION 99 


: Rent due from one co-sharer to another 
Set-off, arrangement *as to—Suit to recover rent, 
maintainability of. 

An arrangement between co-sharers whereunder 
rent due to one ofthem from the others is set-off 
against the rent due from him to the others, the 
balance alone being payable in cash, does not prevent 
the rent from falling due and does not operate as a 
bar to the maintainability of a suit by one co-sharer 
to recover rent due to him from the other co-sharers. 
It is, however, open to the defendants in such a suit 
to show that the rent has already been paid off by 
set-off. © ABDUL Wanep KHAN v. TAMIJANNESSA 
BIBI, A. I. R. 1926 Cal. 679 . 905 
Court Fees Act {VII of 1876), principle of. See 

Court Fers Aor, 1870, Sca. I, ART. 1 624 

88, 5, 12—Court-fee payuble on memorandum 
of appeal—Tačing Oficer, order of—High Coun, 
. interference by—Refund of eæcess fee levied, 

The High Gourt has no power orejurisdiction to 
interfere with an order passed by thé Taxing’ Officer 

’ settling the amount of Court-fee payable on a memo- 
randum of appeal, which order is final and” against 
which there is no power of appeal, review or revision, 
Even if the Court is of opinion thatthe Oourt-fee 
levied is in excess of that payable under the law, it 
has no power to order a refund of the excess amount 
levied. Pat HITENDRA SINGH v. MAHARAJADHIRAJ oF 
DARBHANGA, (1925) Pat. 359, A. I. R. 1926 Pat: 147, 7P. 
L. T. 392 Tas 626 
——— 8.7 (IV) (¢)* Suits Valuation Act (VIL of 

1887), s. 8—Cwvil Procedure Code (Act V of 1908), 

O. VII, r. 1—Suit for injunction and appointment of 

Receiver—Valuation for purposes of jurisdiction and 

Court-fee-—Court-fee payable. 

Order VII, r. 1, C. P. C., requjres that a plaint shall 
contain a statement of the value of the subject-matter 
of the suit forthe purposes of jurisdiction and of 
Court-fees. It isnot contemplated that the subject- 
matter shall be given two values, one purely arbi. 
trary and fanciful for the purposes of jurisdiction 

and one in strict conformity to the regl value for the 
purposes of Court-fees. : 
` In either case the valuation should confon to 
reality. Therefore when a plaint contains a valuation 
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for purposes of jurisdiction it is a natural assumption 
- that the same valuation would apply, if it were neces- 
sary to have a valuation for an ad valorem Court-fee, 
A suit for an injunction ang the appointment of a 
Receiver falls ‘within. the purview of s. 7 (iz) (c) of 
the Court .Fees Act, and under s. 8 of the Suits 
Yaluation Act, the value of such a suit for purposes 
of Court-fees and jurisdiction must be the same. 
Where in such a suit the plaint does not state 
the valuation put by the plaintiff upon the relief 
sought, and there is no valuation for the purpose of 
computing ad valorem Court-fees, the value for the 
purposes of jurisdiction must also be taken to be the 
value for purposes of Court-fees. M PoTRI ANNA- 
PURNAYY v. POTHI NacaratnauMa; A. I. R 1926 Mad. 591 


730 
~————— S, 7 (IX). See Court Fees Act, 1870, Sou. I, 

Art, 1 i 624 
~S, 8, Sch. l, Art.17 (iv)—Appeai from award 

unger Land Actwisition Act—Court-fee payable. 

_An appeal from an award under the Land Acquisi- 
tion Act is governed for purposes.of Court-fee by s. § 
and not by Art. 17 (iv) of Sah. II tothe Court Fees Act, 
as the former, being a special provision relating to the 
awards of compensation under the Land Acquisition 
Act overrides the general pravisions of the latter. 

Where no compensation has been allowed by an 
award under the Land Acqnisition Act, Court-fee 
payable on the memorandum of appeal is the ad 
valorem Oourt-fee on the amount claimed. L Puran 
Onanp v. EMPEROR 991 
———— Sch. |, Art. 1, S. 7 (ixX)—Suit for redemption 

of kanom—-Decree for possession on payment of 

mortgage amount and value of improvemenis—A ppeal 
re value of improvements —Court-fee payable. 

The principle of the Court Fees Act is that the 

plaintiff should pay a Court-fee in proportion’ to the 
value of the relief he seeks. That value if possible, 
is determined in mqney but where there is no money 
value or the money value is uncertain, the Act pro- 
vides rules according to which the valuation shall be 
made, : . 
e The value ofan appeal is not in all cases the value 
of the suit as ofiginally filed, but may be the value 
of the.relief granted by the decree which the appellant 
wishes to get rid of, 

Whewe in a suit for redemption of a kanom, a 
decree for*possession was passed on payment of the 
amount of mortgage and the. value of improvements 
and an appeal was filed which related only to the 
value of improvements payable: 

_ Held, that s. 7, (ix) of the Court Fees Act was 
inapplicable and that Court-fee was payable on the 
memorandum of appeal not on the mortgage amount 
but ad valorem on the amounéin dispute in appeal 
under Art. 1 of Sch. I to the Court Fees Act. M 
TIRvVANGALATH NBLLYOTON PAAL Nayar, In re, 22 
L. W. 691; (1926) M. W. N. 169; A. I. R. 1926 Mad, 225 

624 
m Soh. |, Art, 12—Sucsession Certificate—Pro- 

vident fund, whether exempt from Court-fees. 

Money standing to the credit of a deceased person 
ina Railway Provident Fund passes to his nominee 
and does not form “what can properly be called an 
asset of the estate of the deceased. It is, therefore, 
exempt from the Cotrt-fees payable for a Succession 
Certiticate under Art. 12, Sch. I, of the Court Fees Act. 
N Dgsaupar, Inre; A. 1. R. 1926 Nag. 306 525 
Sch. il, Art. 11, $. 35-—Bihar and Orissa 
Government Notification No. 8376—Civil Procedure 

s 
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Code (Act V of 1908), ss. 47, L44—Restitution, order 

relating to—Appeal—Court-fee payable. 

An order under s. 144 of the ©. P. ©. comes within 
the purview of cl. (l) of 8.47 of the Code and a 
memorandum of appeal against such an order must, 
therefore, in accordance with the direction contained in 
the Notification No. 2576-L-A.-25 of the Bihar and 
Orissa Government dated the 5th December 1921, be 
charged with the fee provided for in Art. 11 of Sch. IT 
to the Court Fees Act. Pat SitiL PRASAD SINGH W. 
JAGDEO SINGH, 4 Pat. 294; A. I. R. 1925 Pat. 577; 7 P. L. 
T. 415 474 
Criminal procedure—Conspiracy, charge of—Proof. 

See Penat Cops, 1860, ss. 120 B, 420 419. 

First Information, delay in making—Uon- 
flicting statements as to number of .accused— 

Suspicion. : 

Where a complainant has made conflicting state- 
ments with regard to the number of accused in the 
First Information Report and his complaint, his evi- 


dence with regard to the identification of the accused > - 


persons should be looked upon with suspicion.’ The , 
fact that the First Information Report was made after 
considerable delay and that there is no satisfactory 
explanation of the delay would add to the suspicion. 


L Hasuaar Hossain v. EMPEROR, 7 L, L. J. 96; 27 Or. L. 
J. 225 . 209 
~ Jury trial—Admissibility of evidence— Duty 
` of Judge. 


In introducing evidence in a trial by Jury the 
Judge must be very careful inorder to avoid mis- 
carriage of justice. C KERAMAT MANDAL V, EMPEROR, 
420.L. J. 528; 27 Or. L. J. 277; A. I. R. 1926 ee 


Practice—Conviction, whether can be based on 
interested and contradictory evidence. ; 

It isnot safe to base the conviction of an accused 
person on the evidence of interested witnesses who 
were not mentioned in the First Information Report as 
eye-witnesses of the occurrence and whose evidenve is 
contradicted by other witnesses produced on behalf of 
the prosecution. L PALI v. EMPEROR, 7 L L, J. 256; 27 
Or. L. J. 223- . 175 

Witness, conflicting statement of, value of, 

See Or. P. C., 1898, 5. 162 577 

Witnesses, unreliable—Conviction, whether 
justified ~Murder—M otive. | 

Ín this country and among Jats murders are some- 
times committed: from motives of pride to avenge 
comparatively harmless insults. ; 

The mere presence of motive, however, will not 
justify a conviction for murder when the testimony’ of 
alleged eye-witnesses of the occurrence cannot be 
relied upon. L Ponta v. Emperor, 7 Lu. L. J. 442; 27 
Cr. L. J, 241 417 
Witnesses summoned at late stage on accused's 
responsibility—Failure of witnesses to appear, effect 





oy. 

Where an application for summoning witnesses has - 
been put later, and the summons have been issued on 
the responsibility of the accused on the full under- 
standing that the Court will not grant any adjourn- 
ment if the witnesses do not appear, the accused 


‘cannot ‘say that he had no opportunity of producing 


his evidence, if the witnesses do nęt turn up. 
Puran v. Emperor, 27 Cr. L. J. 383; A. I. R. 1926 All. 
298 895 
Oriminal Procedure Code (Act V of 1898), 
S. 35--Illustration--Penal Code (Act XLY of 1860), 
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ss. 866,1876—-Abduction with intent to commit 

—Commission of rape—Sentence. 

Ja person abducts a woman with intent to rape 
her and does rape her; he cannot be awarded separate 
senténces under ss. 366 and 376, Penal Code. L Imam 
ALI v, Emperor, 27 Or, L. J. 338, A. I. R. 1926 Lah. 212 

850 
———- 5. 103. See U. P. Excise Acr, 1910 441 
— SS, J07, 112—Security to keep the peace— 

Initial order—Substance of information received not 

recorded, effect of-—Jurisdiction of Magistrate to take 

proceedings—Surety, rejection of, ground for—Time 
for furnishing security—Duty of Magistrate. 

A Magistrate acting under s. 107, Cr, P. C., must, 
under s: 112 of the Code, make an order in writing 
setting forth, inter alia, the substance of the informa- 
tion received. A failure to comply with this provision 
would deprive a Magistrate of jurisdiction to take 
proceedings under s, 107. 

A person against whom an order is passed under 
s. 107, Or. P. C., must be given sufficient time to 
furnish security. 

As long as the security offered by a surety is ample, 
the Court is bound to accept the same, without enquir- 
ing into the politica of the person standing surety. 

If the Magistrate is not satisfied with the sureties 
tendered, he should reject them within a reasonable 
time, soas to give the accused an opportunity of 
offering fresh sureties. R MAUNG Tun U v. EMPEROR, 
A. I. R. 1925 Rang. 353; 4 Bur. L. J. 172; 27 Cr. L.J. 
318 702 

ss. 109, 110—Bond under both sections, 

whether void. : i 

A security bond given in pursuance of an order 
binding over a person both under ss.109 and 110, 
Or. P. C., is not void. S JEOMAL v. EļmrFROR, 27 Or. L. 
J. 326 742 

&.110-gSecurity for good behaviour—Pro- 
cedure—Inquiry —Duty of Magistrate. 

In a case under „s. 110, Cr. P. O., itis the duty of 
the Magistrate to hold an independent enquiry and 
not to bind over an accused person merely because he 
agrees to furnish security. A Ram OHARAN v EMPEROR, 
24 A. L. J. 317; 27 Or. L. J. 370 882 
———— S. 123. See Cr. P. C., 1898, s. 514 889 
———— SS, 133 t0 143, 202—U. P. Village Pan- 

chayat Act (VI of 1920), 8. 72—Power to make 

local enquiry—Obstruction case—Procedure. 

A Magistrate is competent under s. 72 of the 
U. P. Village. Panchayat Act to make a local en- 
quiry into an offence or charge covered by s. 202, 
Cr. P. C. But in a case where the question to be 
determined is whether any unlawful obstruction has 
or has not been made over a public pathway or other 
public place, he should follow the procedure laid 
down. by ss. 133 to 143, Cr. P. C., and base his decision 
on the evidence adduced and not act outside such 
evidence solely on the report of the panches or on 
their local investigation. A KADHORI v. EMPEROR, L. 
R. 6 A. 216 Or.; 24 A. L. J. 162; 27 Cr. L.J. 276; A. L 
1926 Al1.193 452 

s. 145—Dispute coneerning immoveable pro- 
perty—Arbitration, reference to, validity of—Award 
concerning future possession, whether can be taken 
inio consideration—Order relating to property not 
referred to `n preliminary order, validity of. 

Under s. 145 of the Cr. P. C. itis for the Court to 
consider which of the parties was in possession of the 
property in dispute at the date of the proceedings or, 
jp some cases, within two months previous to the date 

e 
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of the proceedings. The scheme of the enquiry is . 
retrospective and not prospective. There might be 
certain circumstances in which.the parties may agree 
that the Court should #efer the matter~in dispute to 
arbitration for the purpose of deciding the question 
as to who was in actual possession at the time of the 
proceedings, but the question as to future possession 
in such a proceeding cannot be referred to arbitra- 
tion. The law does snot allow delegation of the 
jurisdiction of the Court under s. 145 to arbitrators 
The utmost that the Code allows in a proceeding 
under s, 145 is that the Court may direct a local 
enquiry and bring the enquiry report on the record 
as evidence. ‘ 

If, however, the Magistrate has before him clear 
and undeniable evidence that there is no further 
likelihood of the breach of peace and that the parties 
have come to a settlement of their dispute, the Magis- 
trate must drop the proceedings.. In stich a case a 
compromise between the parties may be taken By the 
Magistrate as evidence for an order to bt passed 
under cl. (5) of s. 145 ofthe Cr. P. C., but the com- 
promise cannot péssibly %e made the basis of an 
order under cl. 6 of the section. 

A Magistrate has no jurisdiction to pass an order 
under s. 145 of the Cr. P, O. in respect of property 
which was not referred to in the initiatory proceedings. 
Pat Urrim SINGH v, JODHAN Rat, 3 Pat. 288; A.I. R. 1994 
Pat. 589; 27 Cr. L. J. 220; 7°P. L. T. 288 172 
S.145~—-Possession of agent or servant, whe- 

ther can be pleaded against principal or master. 

The possession ofan agent ora servant which is 
permissive cannot give a party to a proceeding under 
s. 145 a locus standi against his principal or master. 
The possession that can be pleaded in such a proceed- 
ing must be possession based ona claim of right to 
possession. N Basiraov, Daprpal, 27 Or. L. J. 212; A. 
1. R. 1926 Nag. 286 ` 164 
~ 8. 145, scope of —Disput@reyarding offerings 

of idol, nature of. 

The right to perform the puja of anidol or to have 





- ashareof the offerings made to the idol cannot bg 


said to be a right of user of lend, gs provided in 
s. 145, Or. P. C. Therefore a dispute relating to such 
aright does not come within that sectioh. C SuRENDRA 
NATH BANERJER V. SHASHI BHUSHAN Sarkar, 42 0. L. J, 
127; 52 C. 959; 27 Or. L. J. 239; A. I. R. 1926 Cal. 437 

; 223 
——— S, 160. See Pena Cope, 1860, 3.173 460 
8. 162—Hvidence Act (I of 1872), s. 165—~ 

Statement made to Police, admissibility of—Judge, . 

power of, to question Investigating Officer. 

The power conferred upon a Judge undef s. 165 of 
the Evidence Act cannot be exercised for the purpose 
of introducing evidenc8 in contravention .of the lew. 

Under s. 162, Cr. P. C., statements made to a Police 
Officer are prohibited from being used for any pui- 
pose save as provided in the section; and there is no 
provision for allowing the Judge to use such state- 
ments for confronting the witngsses with them. To 
use the statements for this purpose is to contravene 
the provisions of s. 162 ofthe Code. G Kzramar 
MANDAL v, EMPEROR, 42 O. L. J. 528; 27 Or. L. J, 277- 
A. L R. 1926 Oal. 147 453 
——— S, 162—Statement made to Police during 

investigation, admissibility of. é 

Under s. 162, Cr. P. C., no statement or any Tepord 
thereof whether in a Police diary or otherwise or any 
part of such statement made by any person to a Polica 
Officer inthe course of an investigation under Oh, 
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XIV of the Or. P. C., is admissible as evidence except 
as provided in the second para. of that section. 
Ëvidence of incriminating statements made by an 
accused person while in the custody of the Police 
and of his having pointed But the places where he 
had taken the abducted woman during the course 


_ eof the night in which the offence of abduction is alleg- 


‘ad to have been committed are not admissible in evi- 
dence. C KERAMAT MANDAL V. EMPEROR, 42 C. L. J. 524; 
27 Or. L. J. 263; A. I. R.1926 Cal. 320 439 


— s8. 162—Statement made to Police, whether 
admissible—Map containing hearsay matter, whether 
admissible. $ 
In the course of a Sessions trial the Investigating 

Sub-Inspector of Police, when examined as a prose- 

cution witness, was asked whether he had during the 

investigation examined any witnesses on behalf of the 
accused. He stated that he had examined certain 
witnesses bat that they had denied their presence at 
the occurrence. Ofte of the persons named by the Sub- 

Inspector had been summoned by the accused as a 

defence witness: 

Held, that the statememt of the Sub-Inspector was 
not admissible in evidence having regard to the 
provisions ofs. 162 of the Or. P.O. 

A person who makes a map in a criminal case ought 
not to put upon it anything more than what he sees 
himself. Particulars derived from witnesses examined 
on the spot should not “be noted on the body of the 
map but on a separate sheet of paper annexed to the 
map as an index thereto. f 

Such particulars are hearsay evidence and are not 

_ admissible. Where the map is prepared by a Police 

Officer, such particulars are also inadmissible under 

s. 162 of the Or. P. O. G BHAGIRATHI v EMPEROR, 30 

C. W.N. 142; 27 Cr. L. J. 222; A. I. R. 1926 aa 

ax $SS, 162,.172—Statement made to Police, 
whether can be gised at trial—Procedure. 

‘A statement made by a witness during Police in- 
vestigation can only be used to assist the accused by 
showing thatthe witness who in Court deposes to 

“sertain facts has inhis statement before the Police 
given an, accquiit or made statements which are con- 
tradictory to she testimony which he gives in Court. 

` The statement made to the Police cannot be used at 
large for the purpose of showing that the statement 
does not “corroborate or assist the story as put 
forward in, the First Information Report. 

The limitations under which sucha statement can 
be used are very strict. The statement of a prosecu- 
tion witness alone can be used at the. trial and only if 
it has been reduced to writing and only that part of 
it can be used whicheis in contradiction of the evi- 
dence of the witness given in Court provided it is 
duly proved apd the attention of the witness has been 
drawn to it. A statement made to the Police which 
does not contradict the testimony of the witness given 
in Court cannot be proved in any circumstances, and 
itis not permissible to use the recorded statement 








| e as a whole to show that the witness did not say 


something tothe investigating . officer, Pat BADRI 
CHOUDHRY v. EMPEROR, 6 P. L. T. 620; A. I. R. 1926 Pat. 
20; 27 Or. L. J. 362 874 
ss. 162, 288—Statement made by witness to 
Police, how far relevant—sStatement made before 
M gistrate—Conflicting statements—Evidence, value 





oj. 
A statement 


made by a witness to the Police 
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during the course of investigation is relevant only 
for the purpose of contradicting the testimony of the 
witness given at the ‘trial, and any statement pre- 
viously made by a witness before a Magistrate, 
including a statement made before the Committing 
Magistrate which has not been transferred fb the 
Sessions record under the provisions of s. 258, Or. 
P. C., is relevant only for the purpose of contradicting 
or corroborating the statement made by the witness at 
the trial, A : 

No reliance can be placedon the statement of a 
witness made at the trial when it is in hopeless 
conflict with the previous statements of the witness. 
L Ram Karan v. EMPEROR, A. I. R. 1925 Lah. 483; 2 L. 
C.197;7 L. L. J. 371; 27 Or. L. J. 289 è 577 


——-— sS. 188—Offence committed in Native State by 
British Indian subject--Trial in British India— 
Certificate of Political Agent, necessity of. , 
Where the offence of kidnapping has been com- 

mitted by British Indian subjects in a Native State, it 

is not triable in British India without a certiticate 

of the Political Agent. . A 
The defect of the absence of a certificate is not 

curable by the suksequent production of the certificate. 

L Ram CHARAN v. EMPEROR, 5 L. 416; A.I. R. 1995 Lah. 

185; 27 Cr. L J. 218 i 170 


ss. 190 (0), 181, 557--Cognizance taken by 

Magistrate on his own knowledge or suspicion— 

Procedure—Failure to inform accused of right to be 

tried by another Magistrate—Illegality. 

Where a Magistrate takes cognizance ‘of a case 
otherwise than on a complaint or the report of a 
Police Officer, he must be deemed to have taken cog- 
nizance of it upon his own knowledge .or suspicion 
under cl. (c) of s. 190, Or. P. O., and in such a case it 
is his duty under s. 191 of the Code to inform the 
accused that he can, if he wishes, be tried by another 
Magistrate. Š 

Section 191, Cr. P. C., is imperative and a failure to 
comply with its provisions is an illegality which 
vitiates the trial and not a mere frregularity which is 


. cured by s. 537 of the Code. A Naratn Das». EMPEROR, 


27 Or. L. J.325 . 741 

ss. 193, 339, 532—Approver, prosecution ` 
of—Commitment to Sessions—Certificate of Public 
Prosecutor, absence of—Certificate supplied at trial 
—tIrregularity—Approver failing to adhere to cona 
fession, whether proof of guilt. 

Accused and two others were arrested on charges of 
kidnapping anda murder. Accused was tendered a 
pardon which he accepted and he was examined as a 
witness at the trial of the other two accused. On 
the conclusion of that trial the Magistrate ordered 
the Police to prosecute the accused of the original 
offence and the accused was sent before a Magistrate 
who committed him to the Sessions Court on charges 
of kidnapping and murder. On the case coming up 
for trial, the Sessions Judge noticed the absence of the 
certificate from the Public Prosecutor required by 
s. 339 of the Cr. P. C. The trial was adjourned and 
on the adjourned date a certificate was filed by the 
Public Prosecutor and was accepted by the Sessions 
Judge and the trial proceeded and the accused waa 
eventually convicted: 

Held, that the proceedings before the Magistrate 
who made the commitment were merely an enquiry 
and were not a trial within the meaning of s. 339 of 
the Or. P. O., and that it was open tothe Sessions 
Judge to accept the commitment made by the Magis< 
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trate even if it was irregular and that the provisions 
` of. 339 having been complied with before the trial 

commenced the trial was in order. - 

Where an approver is put on trial for the original 
offence, the mere fact that he has not adhered to his 
coffession should not lead to the conclusion that he 
has failed to comply with the condition on which the 
pardon was granted to him. False confessions, wrong- 

- fully extorted or induced are not unknown and no 
man must be led to adhere toa false confession for 
fear of his pardon being forfeited. R NGA Wa Gyr». 
BMPEROR, A I. R.1925 Rang. 219;4 Bur. L. J. 23; 3 
R. 55; 27 Cr. L. J. 254 
———— 8,195, See Penat Cops, 1860, 8.193 746 
= 8.195 (C)—Document handed.up to Judge 
- but not placed on file, whether “produced"—Pro- 

secution in respect of document--Complaint, whether 
necessary. 

A decree-holder filed an application for execution 
of his decree. In answer to that application the de- 
fendant produced what purported to be a receipt in 
respect of a certain payment which he alleged he had 
made to the decree-holder and handed up the docu- 
ment tothe Judge. The Judge did not place the 
document on the file on the ground thatthe date it 
bore showed that it was out of time for the purpose 
of evidencing any compromise or payment of the 
decree, and returned the document to the judgment- 
debtor. The judgment-debtor was subsequently pro- 
secuted for an offence under s. 467 of the Penal Code 
in respect of the document: 

Held, that the document had been “produced” in 
Court within the meaning of s. 195 (c) of the Cr. P. C. 
and that acomplaint by the Judge was, therefore, 
necessary in order to give jurisdiction to the Court 
to try the accused for an offence under s. 467 of the 
Penal Oode. BGutascHanp Rupsr v. Emperor, 27 
Bom, L. R. 1039; A. I. R. 1925 Bom. 467; 49 B. 799; 27 
Or. L. J. 251 . 427 
————.196A. See Pewar Cone, 1860, s. 141 145 

8.197 ()—U. P. Excise Act (IV of 1910}, 

6. 10 (2) (f}—KHacise Inspector, whether removable 
from office by Excise Commissioner—Sanction for 
prosecution, whether necessary. 

Añ Excise Inspector in the U. P. is removable from 
his-office by the Excise Commissioner and the sanc- 
tion ofthe Local Government is not, therefore, neces- 
sary under s. 197 (1), Cr. P. O., for the prosecution of 
guch Inspector. A JALAL UDDIN v. EMPEROR, 24 A. L. 
J. 230; 27 Or. L. J. 345; A. 1. R. 1926 All. 271 857 
~ 5. 202. See Orn. P. C., 1898 sa. 133 to rae 
: 2 
go $S. 202, 439—Refusal to issue process— 
. Revision—Notice to accused, whether necessary. 

It is not obligatory on a Superior Court to give any- 











notice to a person against whom a Magistrate has - 


refused to issue process under s. 202 of the Cr, P. O., 

when proceedings are being taken to revise that order. 

8 L. A. Morrison v. H. M. Crowper, 27 Or, L. ee 

0 

aman S, 203-—Order dismissing complaint not set 
aside—Fresh complaint, whether barred, 

An order of dismissal passed on a complaint, which 
has not-been set aside, is no bar to a fresh complaint 
upon the same facts to another Magistrate. A Puran 
v. Emberor, 27 Cr. L. J. 383; A. I. R. 1926 All =o 

5 8 
S, 206—Case triable by Court of Session and 
Magistrate—Commiiment, when justifie 








, Where a Magistrate is inquiring intoa cease which . 


GENERAL INDEX. ` : 


430. 


. . 
1089 
Criminal Procedure Code—contd. l l 


is triable both by the Court of Session andhy himself, 
he has a discretion tocommit the case to the Court 
of Session or to try it himself. 

I the maximum sentence provided for the offence 
is within the powers of the Magistrate, a commitment 
would only be justifiable on very special grounds. Rat 
BENGGAL Nagpur RAILWAY Co. v. MAKBUL, A. L R. 1925 
Pat. 755; (1926) Pat. 74; 27 Cr. L, J. 313; 7 P. L.T. 
343 . 697 
8. 209—Inquiry before commitment—Dis- 

charge of accused—Subsidiary witnesses not examin- 

ed, effect of. 

When a Committing Magistrate finds that the 
prosecution evidence is totally unworthy of credit it 
is his duty to discharge the accused. 

Where all the material evidence has been heard and 
disbelieved, an order of discharge passed by a Com- 
mitting Magistrate should not be set aside merely 
because there were one or two subsidiary witnesses 
who might have been called but whose evidenée was 
not recorded. A Ratan MANI v. Hans RAM,'27 Cr. L. 


J. 274 450 
—— SS, 233% 234-%Penal Code (Act XLV of 
1860), ss. 408, 477A—Criminal breach of irust—Fal- 
sification of accounts—Separate transactions. 
Where a person is charged with ‘committing one 
act of criminal breach of trust and also with falsify- 
ing accounts with a view to conceal that particular, 
defalcation, the two may be said to form part of the 
same transaction. Where, however, an accused per- 
son is charged with three separate acts of breach of 
trust and three separate acts of falsification of accounts, 
one in respect of each act of breach of trust, the, 
charges cannot be tried together in one trial, as 
there are three separate transactions in respect of 
each act of breach of trust coupled with the corre-. 


sponding falsifying of accounts, and the two offences e 


are not offences of the same kind. B EMPEROR v. 
Manant K. Mera, 27 Bom. L. Re 1343; 49 B. 892; A. 
I. R. 1926 Bom. 110; 27 Or. L. J. 305 689 
——- 8, 234. See BENGAL Ferries Act, 1885, 

as. 16, 28 ` 874, 
———— 5, 235— Same transaction’, meaning of. See. 

Pena, Cope, 1860, s. 304-A . 433 
amma S. 239 See Panah Cong, 1860, s. 141° 145 

S, 239—Abduction and rape on different 

occasions—Joint charge, legality of . 

K and B abducted a woman and committed rape 
upon her ata place called D. The woman was sub- 
sequently taken by B to different places where he alone 
committed rape upon her. On these facts: 4 

Held, (1) that a joint charge under s. 366 of tha 
Penal Code against both K and B was justifiéd; 

(2) that a joint charge under s. 376 of the Penal, 
Code against both of tltem in respect ofthe occar- 
rence which took place at D was also justified; | 

(3) that ajoint charge against both of them of 
having committed rape upon the woman at D and in 
other places was both improper and embarrassing ; 

(4) that if it was intended to „prosecute B with re- 
gard to the offences that he was accused of having 
committed elsewhere there should be separate charges 
with regard to those offences. O KERAMAT MANDAL v, 
Emperor, 42 0. L. J. 524; 27 Cr. L. J. 263; A.L R 
1926 Cal. 320 ; 7 439 
8, 250—Frivolous or vewatioug complaint— 

Compensation, award of. A 

Under the Or. P. ©. of 1898 as amended in 1823, 
compensation can be awarded to the accused when the 
complaint is shown to be falge and either frivolous og 
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vexatious and it is not: mecessary. to show thatit is 
both frivolous and vexatious. A Kasur PRASAD v. 
EMPEROR THROUGH RAM SUNDER, 24 A. L. J. 161; A. I, 
R. 1926 All. 141; 27.Cr. L. J. 309 588 
5. 250—Order for compensation—Appeal— 

. Notice to accused, whether necessary. 

“ Though not legally necessary, it is desirable in 
general that. an accuséd person should have notice 
ofan intended interference with an order of com- 
pensation made in his favour - under „s. 250 of the Cr. 
P. O. S Mowoo v. IBRAHIM, 27 Cr. L. J. 248; A. LR. 
1926 Sind 143 424 
———— 88. 257, 439 -Opportunity given to accus- 
' ed to cross-examine.prosecution witness— Witness, 

re-call of, at request of accused—Refusal of Magis- 

trate to re-call ‘witness—Diseretion—Revision—H igh 

Court, interference by. . 

” While a Magistrate is bound under s. 257 (1) of the 
Cr. P. O. to igsue process on the application of an 
accused person who? has entered on his defence for 
compelling the attendance of a witness for the purpose 
of examination or cross-examination (save in certain 
Stated circumstances whichethe Magistrate must find 
and must set forth in writing), ‘the proviso to that 
section on the other hand definitely prohibits the 
Magistrate from issuing such process, if the accused 
has cross-examined or had the opportunity of cross- 
examining the witness after the charge was. framed, 
unless the Magistrate is satisfied that such attendance 
is necessary for the purposes of justice, that is to -say, 
unless he isconvinced of the existence of the strongest 
possible grounds for disregarding the prohibition. 
‘Nhe exception to the prohibition must not be read as 
swallowi ing up the prohibition or the whole proviso as 
enjoining that the Magistrate shall issue process if he 
is not satisfied that the attendance of the witness is 





. unnecessary for the ends of justice, or if he is not 


Satisfied that (as in the case of the witnesses not 
covered by the provjso) the application is made for 
the purpose of vexation or delay or for . defeating the 
ends of justice. On the contrary the prohibition may. 
not be disregarded unless in the opinion of the-Magis- 
teate the purposes- of justice not merely warrant but 

emand such gisregard. It is not incumbent upon 
the Magistrate eto record :in writing his reasons for 
not being satisfied that the attendance of a witness 
is necessary for the purposes of justice. 

If a good” casé is made out that the Magistrate's 
refusal’ to summon the witness was outside the limits- 
of a reasonable discretion the High Court would inter- 
fere with the exercise of such discretion, but the posi». 
tion must be most clearly established that the Magis- 
trate’s decision was unreasonable and improper before” 
the interference of the High Court could properly.be 
invoked or expected. Pat Ajo Mian v. EMPEROR, 6 Pu 
L.T. 626; A, |. R. 1925 Pat. 696; 27 Cr. L. J. 353 ‘865 
———— & 288, See Or. P. C., 1898, s. 162 577 
5. 297—Jury trial--Charge—Omission: sto” 

read material evidence—Omission to explain accuss, 

ed's right to benefit of doubt—Trial, whether vitiat 

“ed, 

“An objection that in delivering his charge to the 
Jury the Sessions Judge did not read material por 
tions of the evidencé is not in itself sufficient for the 





- reversal of the verdict of the Jury. In each case it 


must be a question whether the omission to read. the 
material portién of the evidence was such as -'to 
mislead the Jury and -the Court of Appeal will mot 
interfere ifithas not prejudiced the accused, -= 
Phe omission to tell. the. Jury thatthe -aceused ig., 


“INDIAN CASES, 


: Bay, until any. supplementary 6 éYoss-exathing tion 
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entitled to.the benefit of any reasonable ‘doubt is” ‘tot ; 
a misdirection vitiating the trial, though as a matter 
of practice it is as well to always end the charge with 
these words.: N RAHIMBEG v- Emperor, 7 N. L. J. 208; 
A. L R. 1925 Nag. 154; 27 Or. L. J "917 a “169 


S. 297 Sessions trial—Judge's charge to 
Jury—Heads of charge, contents of-—Several accused 
—Duty of Judge—Defénce evidence, part. of, mot 
placed before Jury, effect of— Earliest vergion of 
prosecution case, importance of. 

The object of a summing up under s. 297, Gr. P. Gy, 
is to enable the Judge to place before -the Jury the 


- facts and circumstances of -the case both for and 


against the prosecution so as.to help them in arriving 
ata right decision upon the points which arise for 
their consideration. 

It is not the province of the Judge to find the facts 
for the Jury and then make an: attempt to persuade 
them to accept his conclusions as correct. 

A Judge's charge to the Jury must be recorded in 
such a way as would enable’ the igh Court sitting as 
a Court of Appeal to judge whether ‘the facts ‘and 
ciroumstances of ‘the case had been. properly- placed 
before the Jury and also whether the law had been 
correctly explained to them. ` 

A mere statement in the heads of charge that the 
Judge explained certain sections of the Penal Code to 
the Jury does not satisfy the above requirement, 

Where several accused persons. are being jointly 
tried and the case as against allof them does not 
stand on the same footing and their defences are also 
different, the Judge must ask the Jury to.consider the 
case as against each of the accused individually. The 
Judge's failure to do so is a Very serious omission and 
js likely to prejudice the accused persons. | ; 

A verdict‘obtained ‘from the Jury. without placing 
before them an important piece of evidence in favour 
of the defence, whatever may hate been its real worth; 
cannot be, sustained., 

The earliest version of an occurrente as given. by. an. 
informant or prosecutor who’ is the*principal witness 
to the occurrence, and on whose. testimony - practically 
the-whole case depends, must always be placed before 
the Jury in order to enable them to -judge of the 


truth or falsity of the prosecution-¢ase. C Kain 
UDDIN v. EMPEROR, 42 O. L. J. 504; 27 Cr: L. J. 266; 
A. 1. R. 1926 Cal. 139; 53 O. 372. . : 442. 


S. 342—Examination of accused, object of 
` Practice—Warning to accused, desirability. of. ° f 
The object of 8. 342 (1), Cr. P’ ©., is`to`give an 
opportunity to the accused, if he so desires, to tender 
any explanation he’ likes of hig part ‘in: the case thit 
is presented against him. Itis extremely “desirable 
that Magistrates should follow the practice of English. 
Courts of warning an accused pêrson whén they 
invite his explanation under s. 342 ‘of fhe Code that. 
he is not obliged to say anything unless he desires to, 
do so. M In re KANNAMMAL, 23 Li W, 884; 27 OreL: 
J311; A. 1 R. 1926 Mad. 570 695 
——_§_— & 342° (2). See Prenat Conr, 186, ` 8. dao 
——— 88. "342, 256, 537 Examination of ats. 
cused—Further cross-examination of ‘prosecution 
witnesses—Omission to examine accused—Tllegality, 
The ‘examination of.a. witness canbot‘-be regarded‘ 
as completed until the last. stage at whi h the law 
authorizes its-continwance -has been- passed; oat ae E i ' 
wW 
thè Courtmay allow is-overn, ‘So that Ander 5: 94, 


aan or 


“SIDIK v. EMPEROR, 27 Or. L. J. 332. 
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Or. P. O., an accused person hasa right to be examined 
and to state his case after the further cross-examina-- 


tion of prosecution witnesses, even though he has 
already been examined before the charge was framed 
and he was called on for his defence. This right-is 
fundamental and an omission to so éxamine. the 
accused is an illegality which vitiates the trial and 
not a mere error or irregularity which can be cured 
by s. 537 of the Code.. R An Kuaune v. EMPEROR, A. 
I. R. 1925 Rang. 363; 4 Bur. L. J. 143; 27 Cr. L. J 
336 752 

s. 350—Transfer of case—-De novo trial, 

what is—Procedure. 

Where a case in which a charge has ‘been framed 
is transferred to the Court of another Magistrate and 
under the proviso tos. 350 (1) ofthe Cr. P. C. the 
accused claims ade novo trial the. Magistrate must 


re-commence the trial and not merely allow further. 


cross-examination of the complainant and other pro- 
secution witnesses and generally proceed with -the 
case from the stage where the charge was framed. $S 

: ` 748 


s. 360—Depositions of witnesses, proper time 
for reading. : . . 
Section 360, Cr. P. ©., is mandatory and its provi- 

sions must be strictly complied with. Reading over 

the depositions of all the witnesses examined on one 
day at the end of the day is not in strict conformity 
with the requirements ofthe law. The evidence of 
each witness should be read over to him after it is 
completed before that of another witness commences, 

C ABDUL BARI MALLIOK V. EMPEROR, 42 C.-L. J. 585; 

A. I. R. 1926 Cal. 157; 27 Or. L. J. 375; 30 ©. W. N. 

644 887 


ss, 367, 424—Judgment of Appellate 

Cour, contents of. . cor 

A judgment of am Appellate Court other than a High 
Court, must comply with the provisions of s. 367 of 
the Or. P. O., that isto say, it must contain the point 
or points for determination and the decision thereon 
and the reasons for the decision. S Dwarxkav. EMPE- 
ROR, 27 Or. L. J. 343 855 
————- $, 374—Reference for confirmation of death 

sentence—Duty of High Court—Identification test 
`- during trial, value of, ` 

In a reference for confirmation of death sentence, 
the High Court must satisfy itself that the finding of 
fact arrived at is ‘justified by the evidgnce on record. 

Valie of identification test held during trial com- 
mented upon. G Arsuzp ALI v. Emreror, 30 0. W. 
N. 166; 27 Cr. L. J. 378 890 
S. 421—Appeal—Record sent for—Summary 
dismissal: 

A Criminal Appellate Court should hear the 
Pleader and ought not to dismiss an appeal summarily 
after the record has been sent for and received. O LALIT 
Kumar SEN v. EMPEROR, 42 O. Li J.551; A. I. R. 1926 
Cal. 174; 27 Or, L. J. 382 894 
———— 65, 426, 497—Bail application rejected by 

‘Sessions Judge—Powers of High Court to grant— 

Respectability of accused and sufficiency of security, 

whether ground for granting bail—Suspension of 

sentence, when to'be granted. : 

The High Court has power to grant bail under 
g. 426 (2) of the Or. P. O., after an application for the 
same made aftera conviction by a Magistrate has 
been rejected by the Sessions Judge. But the Court 
will only interfere with the discretion exercised by 
ghe Sessions Judge in refusing bail if that discretion 
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was manifestly wrongor if in fact no digoreti¢n bug 
been exercised. ih é Tote 

The principle which’should guide the High Court’ 
in dealing with such, an application, .is whether 
there are réasonable grounds for believing that tlfe 
applicant has committed the offence in’ question. 

Although the High Court has unfettered powers to: 

rant bail, yet in exer¢ising’ these powers the High 
Court ought to have regard’ to the limitations “im- 
posed on lower Courts in this connection. . 

The mere previous respectability of a man is 
per se no sufficient reason for granting bail. after he 
has been convicted of a criminal offence: . °° 

The question of grant of bailis not only to" be 
dealt with from the point of view of tliere being likeli-, 
hood or not of the accused person absconding, "> *** 

In the absence of very special cause, np order for a 
suspension of sentence should be passed, as the result 
of such an order is that ifthe appeal fails finally 
the convicted person only serves the original period. 
of his sentence less thegperiod of suspension. N 
SHAIKH KARIM v, EMPEROR, 27 Cr. L. J. 319; A. 1. R. 
1926 Nag. 279 i 703 


—— 89,435, 438—Sessions Judge, order of—~ 


District Magistrate, power of, to make reference to 

High Court, 

Section 435, Cr. P. C., doeshot authorise a District 
Magistrate to make a reference to the High. Court 
questioning the propriety of an order passed by a 
Sessions Judge. His proper course when he considers 
that action is necessary in such acase is to move 
the Government to filean application in revision A 
JÊMPEROR v. DAULAT SINGH, 24-A. L. J. 224; 27 Cr. L. 
J. 327 . 743 
— ss. 435 to 439—Revision—Judicial Com- 

missioner's Court, power of —Intérference with con- 

viction by Single J udge—Convichion, alteration in, 
by Judge—Enhancement of sentence at instance of 

Government—Procedure. ` : 

It is not open to the Judicial Commissioner's Court 
under s. 439 of the Cr. P. O. taltes’ or interfera 
with a conviction which has been arrifed at by a 





Judge of the Court, as ss. 435 to 439 of the- Code - 


clearly contemplate interference only with the findings; 
sentences or orders of any’ inferior Gofirt. e- 

Where, however, a Judge of the Judicial Commis- 
sioner's Court hearing an appeal against a conviction, 
alters. the conviction to one. fora graver offence, but 
does not himself enhancé«the-sentence, but suggests 
an action in that behalf by: the Local Government, 
his judgment is not final from, that point of view. 
and the Judicial Commissioner's Court “does not 
become a functus officio and:is competent to -hear 
application on behalf of the Local Government for 
enhancement ‘of the sentence. . ` 4 

Ifa finding of:a Sessions Judge for culpable 
homicide has been altered by the Appellate Court. 
to one for murder, it is open to thes Judicial Commis- 
sioner’s Court sitting asa Odurt of Revision to pass 
a legal sentence for the offence’ of murder. -3 

The proper construction to be put ons. 439 (4),-Cr, 
P, C., is that it refers to cases where there has been 
a complete acquittal and not to cases where there hag 


been only an alteration of findings by the Appellate | 


Court, the conviction by the, Sessions -Court being 
kept in tact. ; 

. Itis open to a Judge of the Judicial Commissioner's 
Court, who hears an appeal against a conviction and 
who comes to the conclusion that a gravyer ofenee hag 


í 
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been committed, not-only to alter the conviction but 
to proceed on the revigional side to issue notice to the 
accused to show cause why the Sentence should not be 
enhanced, and, if no sufficient cause is shown, to en- 
hénce the sentence accordingly. N Local GOVERNMENT 


v. Doma Kunst, 27 Or. L. J. 339 851 
—— g. 439. 
See Cr. P. C., 1898, s. 202 $ 590 
See Cr. P. O., 1898, s. 257 865 
See Or. P. U., 1898, s. 476-B 454 
See Or. P. C., 1898, s. 494 750 





— 5. 439—Acquittal—Revision — Interference 
by High Court. 

Per Mullick, J—The power of interference in 
revision with orders.-of acquittal should be most 
sparingly exercised and only in cases where it is 
urgently dentanded in the interests of public justice, 
for instance, where an order of acquittal has been 
made without trial and under an error of law. The 
High Court will not in any case interfere in revision 
with an order of acquitt@l on the ground that the 
inferences drawn by the lower Court from evidence 
are erroneous, 

The Legislature does not intend that a private party 
shall secure by an application in revision a right 
which’ is reserved for the Crown only. The High 
Court has the right tè interfere in revision with 
orders. of acquittal, but will only do so in very 
exceptional cases, for instance, where there has been 
a denial of the right of fair trial. 

Per Macpherson, J.—The High Court will, in 
exercising its power of revision against an order of 
acquittal under s. 439 of the Or. P. C., observe the 
limitations which established practice has imposed 
upon appeals under s. 417 of the Code. But though 
in practice the broad rule of guidance that the Court 
will only interferes in revision with an acquittal, at 
least in a case where there has been a trial, sparingly 


-end only where interference is urgently demanded 


in the interests of public justice, may be accepted, 
no general rule cam be laid down beyond this that the 
Court:gvill iaterfere where the circumstances require 


~it, Pat San Rat v. BHAGWAT Dass, 6 P. L. T. 833; 


27 Cr, LJ. 235; 5 Pat. 25; A. I. R. 1926 Pat. 176 219 


°S. 439—Revision—Re-trial, whether can be 
- ordered. ` 
. Where the High Court sets aside a conviction in 
revision on the ground that the trial was illegal, it 
has power to direct a re-trial. B EMPEROR Vv. MANANT 
K. Meta, 27 Bom. L. R. 1343; 49 B. 892; A. I. R. 
1926 Bom. 110: 27 Or. L. J. 305 689 
—-—— S$. 439—U. P. Village Panchayat Act (VI of 
© 1920), as. 31,82—Criminal trial—Acquittal—Revision 
~ Interference by High Court. 

Section 32 of the U. P. Village Panchayat Act 
applies only to suits; the corresponding provision 
applicable to criminal cases is contained in s. 31 of 
the Act. . 

- Where an Appellate Court sets aside a conviction 
on the ground that the proceedings in the Trial Court 
were without jurisdiction, the finding being based on 
8 misreading of a statutory provision, the High Court 
is entitled to set aside the order of acquittal in revi- 
pion. A Masara v. EMPEROR, 27 Cr. L. J. 358 ` 870 
mn 6, 439 (6) as amended by Act XVIII of 

1928), effect of. 

The effect of the addition of sub-s. (6) to s. 439, 
Or, P. O., by Act XVII of 1923, is that the 
High Court, when adjudicating upon an application 
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for enhancement of sentence, is converted into a Court 
of Appeal against conviction and the accused is 
entitled to show that his conviction is unjustified. 
L Empzror v. Tes Ras, 27 Cr. L. J. 380 . 892 
ss. 439, 235—Revision—Misjoinder® of 
charges—Notice tò, enhance sentence—Objection as to 
legality of trial, whether can be taken—Revision. 
The language of sub-s. (6) of s. 439, Cr. P. C., is 
very wide and itis open to an accused person who 
has been called upon to show cause against an en- 
hancement of sentence to raise any point that might 
be urged against his conviction either to a Court of 
Appeal or to a Revisional Court. It is, therefore, com- 
petent to an accused person in such a ‘case to urge 
that his trial was illegal owing to misjoinder of 
charges. B Emprrorv. Manant K. Menta, 27 Bom, L. 
R. 1343; 49 B. 892; A. I. R. 1926 Bom. 110; 27 Cr L. Jd. 
305 689 


s.476—Offence committed in course of judi- 
cial proceeding— Complaint by Court after termina- 

tion of proceedings, legality of—Delay, effect of— , 

Complaint, when te be made. 

The power conferred upon a Court under s. 476 of 
the Cr. P. C. to make a complaint to a Magistrate when 
any of the offences referred to in s. 195, cls. (ò and 
(c), appears to have been committed in or in relation 
to a judicial proceeding before it, is exercisable even 
after the termination of the proceeding in which the 
offence complained of is said to have been committed. 

No hard and fast rule can be laid down as to 
within what time a complaint should be made under 
s. 476. If a Court after the lapse of a considerable 
time makes a complaint under s. 476 such com- 
plaint is open to the objection that it was made after 
an undue delay. Each case would depend upon its 
own circumstances. 

The effect of the changes made in.the Cr. P. 
©. by the introduction of ss. 476-4 and 476-B is no 
longer to make it necessary that a proceeding under 
s. 476 should be a part of, or so oon after the termi- 
nation of the judicial proceeding as to make it a part 
of, the judicial proceeding. M Txoxaua SESHAMMA v. 
YuLLATURI VENKAMMA, 22 L. W. 863; 27 Cr. L, J. 280; A. 
1. R. 1926 Mad. 238 456 


——— 88. 476, 476B—Complaint of offence— 
Preliminary enquiry, extent of—Appellate Court, wn 
terference by. 

The grant gf a right of appeal against an order 
making a complaint under s. 476 of the Or. P. O. haa 
not conferred any new right upon the person against 
whom a complaint is made and the extent of the pree 
liminary enquiry to be made under s. 476 is still left 
to the discretion of the Court. Ifa prima facie case 
has been made out the Appellate Court ought not to 
interfere with the order of a lower Court making a 
complaint. Pat. CHAMARI SINGH v. PUBLIO PROSECUTOR, 
4 Pat. 484; A. 1. R. 1925 Pat. 677; 27 Cr. L. J. 371; TP, 
L. T. 372 883 
- SS. 476, 476B, 439—-Civil Procedure Code 

(Act V of 1908), s. 113—Order by Civil Court making 

or refusing to make complainti—Appeal—Revision, 

nature of. 

A petition for revision of an order passed by a sus 
perior Court under s. 476-B, Cr. P. C., on appeal 
from an order of a Civil Court making or refusing to 
make a complaint, must be dealt with under s. 115, O. 
P. O., and not under s. 439, Cr. P. O. A BANWARI DAL 
v. JEUNKA, 27 Or, L. J. 278; 24 A. L. J. 217; A, I. R. 
1996 All, 220 : 454 
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S. 480. See Pena, Cope, 1860,5.179 428 
S. 488—"“Means", what are—Husband, un- 
employed and without property, liability of, to main- 
tain wife—Remedy, nature of. ; 

The word ‘means’ in s. 488 0f the Cr. P. ©. does 








not signify only visible means such as real property ° 


or definite employment. + If a man is healthy and 
able-bodied, he must be taken to have the “means” to 
support his wife. 

Section 488 ofthe Or. P. O. provides a speedy 
remedy and safeguards a deserted wife or child from 
starvation; but whenother issues are raised, they 
ought to be settled in the Civil Courts to which persons 
aggrieved by orders under the section, ought to take 
their case. M Inve KANDASAMI Caetry, 50 M. L. J. 44; 
ae) M. W.N. 146; 27 Cr. L. J. 350; A. I. R. 1926 ner 

86 


——— SS. 493, 495—Railways Act (IX of 1890), 
s. 145 (2)—Criminal trial—Public Prosecutor, right 
of precedence of—Pleader authorised by Agent of 
Railway to conduct prosecution, position of. 
Section 145 (2) of the Railways Act only entitles a 

person authorized by the Agent ofa Railway to con- 

duct prosecution on behalf of the Railway Administra- 
tion, to do so without the permission of the Magistrate, 
which would, except for the provision, be required 
under s.495 of the Cr. P.C. Prima facie, neither 

s. 145 (2) of the Railways Act nor s. 495 of the Or. P. 

C. affects s. 493 of the latter enactment which deals 

with the right of appearance and precedence of the 

Public Prosecutor before any Courtin which any 

case of which he has charge is under trial. 

Where the Public Prosecutor has charge of a pro- 
secution, a Pleader instructed by a private person, 
including the Agent of a Railway Administration, 
must act under the directions of the Public Prosecutor. 

Section 145 (2) ofthe Railways Act contemplates 
mainly, if not exelusively, prosecutions for offences 
under that enactment, that is to say, private prosecu- 
tions undertaken by the Railway Administration in 
which the Public Prosecutor does not appear as dis- 
tinguished from public prosecutions undertaken or 
taken over by the State and in particular prosecu- 
tions under the Penal Code, Pat. Bencan NAGPUR 
Raruway Co. v. MAKBUL, A. I. R. 1925 Pat. 755; 1926 Pat. 
74; 27 Or. L. J. 313; 7 P. L. T. 343 697 


———+— S8, 494, 439—Withdrawal of case, applica- 
tion for, rejection of ~Discretion of Court —Revi- 
sion. i 
Where a Sessions Judge in rejecting an applica- 

tion by the Public Prosecutor, under s. 494, Or. P. O., 

to withdraw a case, exercises a judicial discretion in 

a proper way, the High Court will not interfere with 

his order in revision. M KALIAPPA GOUNDAN, In re, 23 

L. W. 101; A. I. R. 1926 Mad. 296; 27 Or. L. J. 334 750 


~——— 5, 497. See Cr. P. C., 1898, s. 426 703 
ss, 497, 498—Bail—Policy of law. 

The policy’ of the law is to allow bail in case of 
under-trial prisoners rather than to refuse it. 

It is no ground for refusing bail that to grant it 
would prejudice the case. L EMPEROR Vv, GHULAM 
Musamuap, A. I. R. 1925 Lah. 510; 7 L. L. J. 331: 27 
Or. L. J. 302 i [590 

8. 512—Absconder—Hvidence recorded in ab- 
sence—Finding as to absconding, whether necessary. 

Section 512 of the Or. P. ©. requires oaly that 
before the Court records the depositions of the wit- 
nesses for the prosecution it should be -proved_ that 
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the accused person has absconded and that there is: 
no immediate prospect of'arresting him, and not that. 
a finding should be zecorded to that effect. h 

A Magistrate before recording evidence under s. 512, 
Or. P. ©., took the statements of two constables who 
had searched for the accused and had not been able 
to find him, and also issued a proclamation against 
the accused under s. 87 of the Code: 

Held, that the requirements of s. 512, Or. P. C., had , 
been fulfilled and that evidence had been properly 
recorded under that section. L Daya Kem v. EMPEROR, 
6 L. 489; 27 Or. L. J. 247; A. I. R. 1926 Lah. 83 423 
mn sg. 514, 109, 110—Security for good be- 

haviour—Conviction—Order of forfeiture, whether 

can be made subsequently. : | 

Where a person who has been put on security for 
good behaviour is convicted of an offence involving a 
forfeiture of the surety bond, it isnot incumbent upon 
the Magistrate who convicts him*to pass an order of 
forfeiture of the bond there and theh. Such an order 
may be passed at any subsequent time. S JEOMAL v, 
Empsror, 27 Cr. L, J.326 è 742 
——— ss. 514, 123, Sch. V, Form No. 42—Bail- 

bond filed in Court since abolished—Successor, powers 

of, to enforce bond—Security for keeping peace or 
good behaviour—Order directing accused to furnish 
security within fixed time—-Absconding of accused— 

Sureties for attendance ofaccused, liability of, 

A security bond given in form No, 42 of the Fifth 
Schedule to the Cr. P. O. originally filed ina Court 


-which has since ceased to exist, can also be enforced 


by its successor to which the other functions of the 
defunct Court have been transferred. 

Where a Magistrate passesan order under s. 123, 
Gr. P. C., directing an accused to give security for 
keeping the peace or for good behaviour for more than 
one year and allows him time to tilg a security by afixed 
date, but the accused absconds on ghat date, the liabil- 
ity of the sureties who held themselves responsible - 
for the accused's attendance in Court cannot be held 
to be terminated, because until it is known whether 
the accused can give the security or an order is passe? 
referring’the case for the final orders® of the Sessions 
Judge it cannot be said that the proceedings in the 
Magistrate's Court have been terminated. A MUSTAQIM- 
UDDIN v. ÈMPEROR, 2LA.L. J. 827; 27 Cr. L. J. 347; A. I. 
R. 1926 All. 297 . . > 889 
———— s. 526—Application for postponement to 

enable to apply for transfer—Magistrate enquiring 

into allegations—Propriety—Transfer. | 

An enguiry by the Magistrate, on a party's apply- 
ing to him for postponement of the case to enable him 
to apply for transfer, into the greunds of transfer him- 
self is highly improper,and would naturally cause . 
apprehension in the mind of the petitioner that tie 
Tribunal trying the case is not likely tó give him an 
impartial and unbiased hearing. L MuGHERSUDDIN V. 
Biregeor, 27 Or. L. J. 382:,A. I. R. 1926 Lah. 236 894 
mn 8, 526—Transfer of case—District Magis- 

trate witness for prosecution—Bxamination of com- 

plainant at his house. | : Nees 

The fact that the District Magistrate is cited as a 
witness forthe prosecution ina trial before another 
Magistrate in the District is no ground for supposing 
that the accused will be prejudiced in his trial, so aa 
to justify a transfer of the case. . 

The fact that a Magistrate trying a cgse proposes to 
conduct that portion of the proceedings in which the 
complainant, who isa very old man and for many 
years has not lef} the precinets of his regidence, isa 
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witness, at the latter's residence, giving: the.aceused 
every opportunity of being répresented and conduct: 
ing his case there, does not cal] for a transfer of the’ 
ase, as the circumstance would in no way prejudice 
the trial. OdIsnwar Das v. Emperor, 27 Or. L. J 344: 
A. I. R: 1926 Oudh 290 . EG 856 
m S, 526—Transfer of. criminal case-——Expres- 
_ sion of opinion by Magistraie`{n another case about 
guilt of accused. : : 
` The fact that a Magistrate has expressed in another 
criminal case a distinct opinion: about the guilt of 
the accused is a‘reasonable ground for the apprehen- 
sion that he may not have a ‘fair andimpartial trial 
before the Magistrate and ‘is, therefore, a good ground 
for transferring the case from his file. © N- VISHWA- 
NATH PRASAD v, FMPEROR, 27.Cr, L, J.'210; A. IT R. 1926 





Nag. 98 . . -- 162 
. Bee Or. P. C., 1998. 5. 190 a y 
.. See Or.*P. C., 1898, s. 342 759 


mn §, 539—Afidavit sworn before Presid 
‘Magistrate, Calcutta, whether admissible. in Paina 
en Court. ‘ set gt fee ae 
ar avițs sworn before- a Presidency Magistrate of 
Calcutta are not admissible in’ the Patna High Ours 
Pat. Bencat Nagpur RAILWAY OQ. v. MAKBUL, A. I. R. 
1925 Pat. 755; (1926) Pat, 74; 27 Or. L. J. 313; 7 P. L. 'T. 
343. , 697 
exercise of, 








= S. 5.62, “object of —Discretion, 
principles relating to. “es ee f 
-Thé sole-intention of s. 562 of the, Cr., P. Cis’ that. 
ail accuséd person who is .convicted of a crime should’ 
be given a chance of reformation. which he would lose 
ji being incarcerated in prison Thé ‘powers -con- 
ferved by this geetion should not be used for the 
purpose of showing favour to any particular class of 
persons and in the éxercise of these powers ‘a Magis-. 

. trate should see that the crime that the accused: 
person has conimitted does not indicate that he is 
rather a fortunate-habitual than a true first offender.. 
Ë EMPEROR v. MaTÀRO, 27 Or. L. J. 309; A. L R. 1998. 
Sind 101 a 2° : 693 
8: 5 G2—Release. on security — Revision— 

. Order, whether can be sef aside. n, Aegon 
_ Section 562 (3), Or. P. O, empowers the High Court’ 
in, the exérciseof its powers of revision to set aside 
an order under s.. 562.and substitute a sentence of 
imprisonment. A Empzror v. Krsar, 27 Or. L. J. 303: 
24°A. Tx. J. 228: A, T, R:1926 All. 226 591 
z Sch. V, Form No. 42. See Or. P. C., 1898 
s. 514 ay ae! : "889 


Cross-sults. See O.P. O., 1908; ss, 10, 11 198 


Custom—Alienation—Necessity. Marri i 
) ji - —Marriage- p= 
iter Engi, scope of. * 1° kn tie Ki OHE 
. Where the necessity’ stated foran alienation: of 
Kicostral land by a village proprietor is the marriage 
o! children, and this is also spoken to-by the lambar- 
ar, who attests the sale-deed, and there are, as a 
matter of fact, several young dhildren, one of whom 
: approaching marriagedble age, the vendee is not 
ound to make any further. enquiry as te whether 
any actual steps to make arrangements for marriages 
ve been takenornot. L IBRAHIM ð. ‘Suan MAHOMED 
j i An 

| -263 
Ter, essentials ~ of—Family custom—M ine 

` a a p of Chinon. - hte 
= eer Hara, JI a party: relies upon the special 
; i al 
custom: of a family to take’ the succession out of the. 
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ordinary law, such -custom. must. be. proved to be‘ 
ancient, continuous,- certain and reasonable and, 
being in derogation of the general rule.of law, must 
be construed strictly. A. custom must be satis- 
factorily proved by‘ evidence of particular instances 
so numerous -as to justify -the Court in “finding in 
favour - ofthe custom. © %- a7 EE 

‘When the custom is proved-to exist-it supersedes the 
general law which, however, stillregulates all outside 
the custom.” | : GT 

‘Per Ashworth, J.—A custom must be unequivceally 
stated and proved but, it does not follow that it 
cannot be proved by inference. Inference is one of 
the methods of proof and in the case’ of custom there 
is no reason to reject-a - clearly logical inference 
against which no consideration prevails. - i 
Per Raza, J. (Ashworth, J., dissenting).—One instante 
or even four modern instances are not sufficient to 
prove a family custom. 

“The existence of a custom of the brothers and 
nephews of a deceased Hindu succeeding together 
would not lead toa necessary inference that a custom 
existed to this effect also on the death of a childless 
widow. O RAMPAL SINGH v, RAJRANG Sinan, 30. W N. 
73; A. I. R. 1926 Oudh 211 ` 126 


— - Inheritance — Daughters v. .Collaterals— 
`- Muttazai Pathans of Basti Mithu Sahib in Jullundur 
District, : < ` ` 
- Among Muttazai Pathans of Basti .Mithu Sahih, a 
suburb of Jullundur ' City,- a daughter does not in- 
herit in ‘the presence of brothers or near collaterals 
of the last male owner. SAA ee ae 

The Muttazai Pathans of. Basti Mithu Sahib are 
presumably governed by agricultural custom, and the 
onus to prove that a daughter inherits:in th» presence 
of-brothers or near collaterals lies on the daughter.: 
L Muran BIBI v. AMIR Hamza rot - $278 


——-~—— Kurhi kamini cess, nature. of—Liability of 
non-proprietary owners of houses—Burden of proof 
—Suit. for declaration that cess not payable—Juris- 
diction of Civil Courts. E i 4 
Kurhi kamini isa cess of the nature of a house or 

ground rent ‘and not in the nature of a.hearth cess. 

"The burden of proving that kurhi kamini dues are 

leviable from such non-proprietary residents of the 

village as are owners of the houses and the sites lies 
on the person seeking to recover them.” ara 

A. suit fora declaration by a person that.. he is not 
liable to pay kuthikamini duesis cognizable bya 

Civil Court. L Sıxan. Ram v. Kara, 8 L, L. J. 39; A. 1. 

R: 1926 Lab. 244; 7 L. 173 . 1012 - 

Pre-emption—Village  Badnauli, Tahsil 

Hapur, Meerut District. < 
A custom of pre-emption exists in village Badnauli, 
Tahsil Hapur, Meerut District.. A KHAZAN SINGH v 





Umrao Sinau, A. I. R. 1925 All, 44; L. R. 5A. A 
7 | a AN 
‘Pre-emption--Wajib-ul-arz, entry im, ĉon- 


-struction of—Preferential right of pre-emption. à 
A wajib-ul-arz classified the different categories of 
re-emptors as follows :— - 
. (1) Own brothers: . A 
. (2) Co-sharers in the same patti; ` 
~ (3) Co-sharers in other paitis. So ah : 
` A later wajib-ul-arz gave only one classification of 
pre-emptors, namely :—-“Own brothers and co-sharers 
of the village"; and: it was provided: that if‘none of 
these people wished to preempt, á sale may be mada 
to strangers; `“ < ey ? dha WS 
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Held; (1). thatthe two wajib-ul-araiz must be read 
together inasmuch as the right of pre-emption record- 
ed. therein: was in fact the same, the later-record having 


begn prepared ‘in a less. careful manner than the one - 


which preceded‘it;. . . | 5 . 
(2) that.under the terms ofthe wajib-ul-arz an 
own brother of the vendor had a better right of pre- 


emption than.a.co-sharer in the village. A Magsup ` 


ALI vu ABDULLAH LS “RAGA. 112 Oiv.; A. I. R. 1925 All. 


342-- be os 3 - 468 
wo ; question of, whether of fact or law. See O. 
P. 0O., 1908, 8. 11 `. : , 769: 


+-Shamilat—Grazing rights—Proprietors, right 





- of, to, cultivate---Pasturage—Sufficient area to be 
„iget apart... e > 7 j 
„Plaintiffs, malikan-i-qabza, sued defendants, proprie- 
tors, forsa declaration that they were entitled to 
graze their. cattle in-and to take away wood from 
the -shamilat deh, and for an injunction restraining 
the. defendants from ‘cultivating their land. It ap- 

. Peared that the plaintiffs: right to graze their-cattle, 
to. take..away fuel and ‘to cut grass from the area in 
dispute had been established in previous litigation 
between the parties: ` | ee 

Held, that- though :the defendants were entitled to 
cultivate: the land, the plaintiffs were entitled to have 
sufficient pasturage for their cattle and that, therefore, 
the defendants’ right of cultivation should extend only 
to: soumuch. of the land as. will leave plaintiffs a 
sufficient amount of area for grazing purposes, L 
KANSI RAM v. MUBAMMAD-ABDUL RAHMAN, 6 L. L.-J. 
336; A. I. R 1925 Lah. 216 eae a : 403° 
—r-— Succession-~-Diversion of ancestral property— 
. Extinction of lineal descendants—Reversion. 

“Op the lineal -descendants of the “person, in whose 
favour a diversion of ancestral land had been made, 
dying out, thé land reverts to the’male heirs, -of the 
last owner befor® the diversion, and not to those of 
the person whọ received the land from’ him. -L Din 
MOHAMMAD v. Maran Bini, A. I. R. 1926 Lah. 203 252 
~ Succession——“Malik”, meaning of— Widow, 
4 egtate., taken: by—Kayasthas of village Khanpur 

-Khabura, District Rai Bareli. 

Where a devisee:or a donee is described: as a 
‘malik, he has.a* full right-of alienation unless there 
is something in ..the context or in the surrounding 
circumstances to-indicaté that such- full proprietary’ 
rights were not. intended to be conferred, t 

iA Clauise:in a. wayibvul-arz relating to the succes- 
sion to the estate of a deceased proprietor ran as’ 
follows : ‘If included. amongst the wives one wife- 
hasssons and the others"haye none then such wives as 
havé no sons shall take shares for the period of their 
lives, and after the deaths of such wives the soné of 
the.other wives,shall bei.malik off such shares and if’ 


there ‘he no -wife with..sons,.then the wives ofthe. 
| deceased shall become malik over the inheritance of - 


the; deceased: in -equal.shares"’: .” 


Held, that the meaning of the concluding portion of . 
the-clause was that where a'propriator had left only one - 
wife, without a soh,” that wife would becdime’ absolute ` 
ctransfer over the whole of his: 






owaen with: rights 
Propenty,.. von is Ge ee Se 
Among Kayasthas of village Khanpur Khabura, in 


the, -Rae, Bareli, Disttict, a. widow. in the absence of ` 


sohs, succeeds to the estate of.her deceased liusband as 
an-absolute- owner ‘with full powers of . alienation. 


O Sartas Korn v; MAHADEO Bux, A. I. Ri 1926 Oudh 332 ` gric 
os Liat RAST i 657 ° Surprar Buosray DESAI Vi Renaxt 


ay 


marr Wajibeulara,enity-in: value-of.- eee 
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Custom—coneld? Ti > 


A Settlement Officer in recording eustom in a 
wajib-ul-arz has to, perform duties which the Govern- 
ment orders him to perform: One of these duties is 
fo record customs as the Settlement Officer finds thém 
and not as he might think they ought to be. ` When, 
therefore, it is not-shown‘by reliable evidence that 
the Settlement Officer neglected to perform his duty 
or was misled in recording a custom, and it does not 
appear that the statement of the custom is ambiguous; 
the record in a wajib-ul-arz of a custom is ‘most 
valuable evidence of the custom, much more. reliable 
evidence than sabsequent oral evidence given after 
a dispute as to the custom has arisen. O Santas KORE 
v. Mawapzo Bux, A. I. R. 1226 Oudh 332 657 
———— Wajib-ul-ara entries, value of. od 

Entries in wajib-ul-arz as to the aan i allege 
dues ‘donot bind any one except the proprietors who 

are parties to them. L SINGH Rab v. Kara, 8 Is. L. J. 
39; A-I. R. 1926 Lah, 244; 7 L. 173 . 1012 
——_— Widow—Alienation — Exchange — Suit for 

declaration challengingsexchange—Second appeal—. 
Certificate, whether necessary — Punjab Courts Act 
- (VI of 1918), 8. 41. : A 
Tn a suit for a declaration that an alienation effected 
bya widow is without necessity and will not affect 
the reversionary rights of the plaintifis, a second 
appeal is competent without’ certificate, as no ques- 
tion of existence or validity’ of a custom is involved 
therein, because admittedly a widow cannot effect an, 
alienation except for necessity. À í 
Customary prohibition against alienations by a 
widow is not confined to cases of sales and mortgages 


but lies to. those of exchanges as well. L BUTA v, 
OROTAN Munamman, A. I. R. 1926 Lah. 247 725, 
Damages; prospective. See CAUSE OF ACTION 75. 


Debtor and credltor—Duty to find and pay creditor, 
See O. P. Ç., 1908, 8. 10 (0) . 760 
Declaratory sult—Necessary findings. See PUNJAB 
MUNIOIPAL Act, 1911, s. 193° : 966 
Temporary injunction, grant of. 

_ A temporary ‘injunction can besgranted 
declaration. L Bantu v. LEHNA Das 6 5 ] 
Decree, coastruction of. See EXECUTION OF DECREE 504 
wjoint—Decree against several defendants— 

Some: reliefs common against all ayd some Separate 
—Deéree; whether joint. ‘ See 

` A decree is a joint decree ifany one of the reliefs 
granted under the decree is against the defendants 
jointly, even though some other reliefs may be given 
against éach defendant separately, so that an appli¢a- 
tion to execute the décree against one defendant as to 
one rélief’ saves limitation agaimst all defendants-in 
respect of all reliefs. M Parramavya V. Partayya; 30. 


in a suit fof 
: 723 


M L. 3-215; (1926) M. W: N. 268; A. I. R. 1926 Ma f 
as aa i on d of fraud 782. 
—_—— i ide of, on-ground of fraud, See 

wi ce 317, 322. 


Defamation, civil and criminal—Distinction. See 
` PENAL Cone, 1860; 8. 499 s 429° 
Dekkhan Agriculturists’ Relletf Act (XVII of 
°"4379)—Execution of decree—Death of yudgment-. 
“debtor=—Legal representative, witether can. prove . 
“Status “as agricultirist. ; tae) ae 
Where a fadgment-debtor dies ‘after decree, but 
before execution proceedings are complet8d, it is Open , 
talis legal representative to prove that he was'€n | 
agriculturist and thus ees the beneit at ren pro À 
isions Q khan Agriculturists  B. 
visions of the Dekk. gr owes) Mike. 


| 97 Bom, L, R, 1490; A. I, R.1926 Bom 140 554 > 
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8. 8—Suit to set aside sale—Relief, whether 
can be granted. | 
The Dekkhan Agriculturists’ Relief Act gives extra- 
ordinary reliefs in certain cases which are specified in 
the’Act. These include a suit for redemption but not 
a suit toset aside a sale-deed. In a suit of the latter 





kind, therefore, the plaintiff is not entitled to take 


advantage of the provisions of*the Act. B Visuva- 
NATHBHAT ANNaBHAT PUJARI v MALLAPPA NINGAPPA, 27 
Bom. L. R. 1103; 49 B. 821; A. L R. 1925 Bom. 514 
628 

Deposit—loss, liability for. See Leases §20 
Document, material alteration in—Suit to recover 
money—Acknowledgment produced in evidence— 

Material alteration in acknowledgment, effect of— 

Suit, whether can be decreed. 

The rule thgt no decree can be passed in a suit 
brought on a document which has been materially 
altered after execution without the privity of the 
party to be affected by it, has no application where 
the obligation to be enforced does not arise under the 
altered instrument and the instrument is produced 
merely as a piece of evidence in proof of the. obliga- 
tion. 2 

Where a cause of action for recovery of money lent 
to the defendant exists independently of any docu- 
ment which may have beep obtained from the defend- 
ant in support of the advance, the fact that the 
document has been materially altered is no ground for 
dismissing plaintiff's claim for the advance. 

An acknowledgment which merely evidences the 
receipt of'a loan does not amount to a contract and 
does not furnish a cause of action, and a claim in 
proof of which such an acknowledgment is produced 
cari be decreed despite the fact that the acknowledg- 
ment has been materially altered without the consent 
of the debtor affected by it. 

A material alteratfon in a written acknowledgment of 
debt does not render it inoperative as the acknowledg- 
ment is merely an evidence of pre-existing liability. N 
TAPIRAM v. JUGALKISHORE, 21 N. L. R. 169; A. L R. 
1926 Nag. 209% ° 305 
Easement—€ustomary right—Public nuisance. 

No right to the user ofa public property can be 
acquiral by custom, where the user amounts toa 
public nuisance? Such a custom is unreasonable. M 
PAKKIR MAHAMUD v. Picnar THEVAN 465 

, grant of, whether transfer of ownership. See 

TRANSFER OF Property Act, 1882, s. 118 672 
Easements Act (V of 1882), s. 4 — Easement, 

essentials of—Property, ownership in, claim of— 

Easeménts, whethey can be elaimed—Long user. 

To create an easement there must be a dominant 
and a servient heritage—and fhe right acquired must 
be for the beneficial enjoyment of the dominant herit- 
age. 

User under a claim of ownership of the property, in 
and over which such user is had, and which is nega- 
tived, cannot operate to found a right of easement 
ever the property.. < 

Inthe absence of a finding that the property is 
either private property or the property of the Govern- 
ment, a right of easement by prescription cannot be 
established over the property. 

The acquigition of an easement by prescription 
mugt be by a definite person or persons either natural 
or Juristic anda fluctuating aud uncertain body of 
inhabitants like a particular community of a village, 
cannot acquire such right. M PAKKIR MAHAMUD v. 
Prouat THEvan 465 
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Easements Act--coneld. ” l ge 


——-~ 8,52. See PROVINCIAL SMALL Cause Courts 
Acrt, 1887, Sor. II, ox. (8) 683 
Ejectment—Jus tertii, plea of, whether can be taken, 

In an action of ejectment: the defendant is entitled 
to plead in defence the right of some one having a 
superior or-equal title with the plaintiff to the pro- 
perty in dispute, but if he fails to prove satisfactorily 
that the parties whom he has put forward afe entitled 
to the property in preference to the plaintiff the 

laintiff would be entitled to a decree. P. O. MAHABIR 

RASAD Tewari v. Jamuna Sinar, A. I. R. 1925 P. O.. 
234; (1925) M. W. N. 738; 23 L. W. 75 31 
~ gult—Non-joinder of party, effect of. 

The mere non-joinder of a party in an ejectment- 
suit is not fatal tothe trial ofthe suit. The only 
result of such non-joinder would be that the party not 
impleaded will not be bound by any decree. passed in 
the suit. C BATKUNTHA Nata De v. Saarx HARI, A. T. 
R. 1926 Cal, 592 i i 899 
Election petition—Amendment—After period fixed: . 

See Mapras Looat Boarps Act, 1920, ss. 35, 56 100 
Engilsh Law, principles of, whether to be followed. 

“See LANDLORD AND TENANT 537 
Estoppel, See O. P. O., 1908, O. XXI, 2.89 732 
~, equitable—Fraudulent acquiescence. 

Mere acquiescence cannot deprive a person of his 
legal rights, unless he has acted in such a way as 
would make it fraudulent for him to set up those 
rights. The elements necessary to constitute such 
fraudulent acquiescence are :— 

(1) that the trespasser must have made a mistake 
as to his legal rights, 

(2) thathe must have expended some money or 
must havedone some act (not necessarily upon the 
land of the owner of the legal right) on. the faith of 
his mistaken belief, : 

a tbat the possessor of the legal right must know 
of the existence of his own right whith is inconsistent 
with the right claimed by the trespasser, 

(4) that the possessor of the legal right must know 
of the trespasser's mistaken belief of his rights, 

(5) that the possessor of the legal right must have 
encouraged the trespasser in his expenditure of money 
or in the other acts which he has done, either directly 
or by abstaining from asserting his legal rights. . 

Where all these elements exist there is fraud of 
such a nature as will entitle the Court torestrain the 


. possessor of the legal right from exercising it, but 


nothing short of, all these will do. A Jat Narain v. 
Jarar Bue, 24 A. L. J. 355 1017° 
Evidence—Inadmissible evidence, whether can be 

admitted by consent of parties—Proof, mode of— 

Waiver. 

The consent of parties cannot makea piece of 
evidence relevant and admissible, which is not rele- 
vant and admissible under the provisions of the 
Evidence Act. ` 

It is open, however, to the parties to waive the 
benefit of those provisions of the Evidence Act which 
lay down the mode of proof of a document or state- 
ment, which, if proved, would be relevant. M Gon- 
NABATHULA THAMMAYYA V. GONNABATHULA CHINNAYA, 22 
L. W. 752; (1926) M W. N. 38; A. I. R. 1926 Mad. a 
--—-— Practice—One party calling opposite party 

as witness— Procedure, whether regular, 

It is an objectionable practice for one party to call 
the opposite party as his own witness. There is no- 
objection whatever toan Advocate seeking to prove 
his case out ofthe mouth of the opposite party; but ` 


. 


Vol, 92) 


. e 
Evidence—concld, 
if he puts the opposite party into the witness-box, he 
takes the risk of making statements made by that 
witness part of his own evidence. 

Although in a proper case the Court may be satisfi- 
ed from the witness's demeanour that he is hostile 
gad may in such circumstances even allow the Ad- 
vocate to’ cross-examine, ® is irregular for a Court 
to allow one party to call the other as his witness on 
the ground that it is desirable to elicit some facts 
from the said witness before the Court hears any other 
evidence in the suit. M KOMMINENI APPALASWAMY 2. 
KOMMINENI SIMHADRI APPADU, 23 L. W. 29; A. I. R. 
1926 Mad. 384 844 
Statements of persons not examined as witness 

asto whereabouts of accused at time of occurrence, 

admissibility of. 

A statement made by a person whois not examined 
as a witness that the accused was not in his house on 
the night on which the offence is alleged to have 
been committed is not admissible in evidence. C 
Kermat MANDAL v. EMPEROR, 42 O. L. J. 524; 27 Or. L. 
J. 263; A. I. R. 1926 Cal. 320 439 
Evidence Act (lof 1872), s. 6—Res gestæ, what 

is. 

What a person states at the time of an occurrence 
in respect of the occurrence itself is res geste under 
s. 6 of the Evidence Act. A statement, however, made 
at the time ofan occurrence relating to a previous 
occurrence which took place a year earlier is not part 
of the res geste and is not .admissible in evidence. 
C KHIJIRUDDIN v. Emperor, 42 C. L. J. 504; 27 Or. L. 
J. 266; A. I. R. 1926 Cal. 139; 73 O. 372 442 
——~— 8. 8—Statement influencing conduct of wit- 

ness, admissibility of. ` 

A statement made by a person, who is not examined 
as a Witness, is not admissible under.s. 8 of the Evi- 
denca Act as having affected ‘the conduct of a witness 
assuming that sugh conduct is relévant. C KHIJIRUD- 
pin v. EMPEROR, 42 O. L. J. 504; 27 Cr. L. J. 266; A.I. 
R. 1926 Cal. 139; 53 C. 372 442 
——— 5, 13, scope of—Assertion of right made in 

previous suit, admissibility of. 

The language ofsa. 13 of the Evidence Act is very 
wide and covers the assertion of aright in a previous 
suit in which that right was in dispute. ltis not 





` necessary that the right should have been successfully 


asserted: the mere assertion of the right is sufficient. 
C Ram Kumar Das v, HARNARAIN Das 104 
s. 23—Appeal against award—-Land ac- 
quisition proceedings—Price of ecquired property, 
determination of—Private offer by Government, 
whether admissible. 

Where after a notification has been issued for 
acquisition of a particular property, negotiations are 
started by the Government with the owner of the 
property on the question of price, and an offer pur- 
porting to be without prejudice is made to him, the 
evidence of the offer for purposes of determining 
value in Court, in an appeal by the owner against 
the award ofthe District Judge, is not admissible as 
it must bè inferred that the parties agreed together 
that the evidence of the offer should not be given in 
Court, L Ranzor SINGH v SEORETARY OF STATE FOR 
INDIA 319 
mama 55, 47, 45, 73—Handwriting, proof ‘of 


—Comparison with admitted handwriting, whether ` 


to be made by Jury. 

A party wishing to prove that a document is in the 
handwriting ofa particular person can rely upon 
expert evidence under s.45 ofthe Evidence Act, or 

- @ 
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' W. N. 45; A. I. R. 1926 Mad. 409 


` 1926 Cal. 637 
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the opinion of a campetent witness under s. 47 of the 
Act, or direct comparison of the document with proved 
or admitted documents under s. 73 of the Act. 

When an accused Ferson puts forward in his 
defence a letter alleged to have been written by the 
prosecutor and the latter denies the fact, and the 
accused requests the Court to compare the handwrit- 
ing of the letter with the handwriting of documents 
admittedly written by the prosecutor, the Judge must 
place the documents before the Jury and ask them to 
make the comparison and decide whether the hand- 
writings do or do not tally. CG Kuiroppin v. Ea- 
peror, 42 C. L. J. 504; 27 Or. L. J. 266; A.I. R. 1926 
Cal, 139; 53 C., 372 442 
——— S. 73. See Evipgenor-Act, 1872, s. 47 442 
————- §.74—Plaint, whether public document-- 

Certified copy, whether admissible. 

Neither a plaint nor a written statement is a public 
document, and a certified copy of either isnot ad- 
missible in evidencé. Pat TARKESHWAR PRASAD TEWARI 
v. DEVENDRA Prasan TEWARI, 3 Pat. L. R. 270; 7 P.L. 
T. 267; A. I. R. 1926 Pat. 180 184 
—-——- S. 78-—Prnoof of Mct--Publicationin Gazette 

of India—Publication by Superintendent of Govern- 

ment Printing—Preference. 

Under s. 78 of the Evidence Act the publication in 
the Gazette of India is the proper method of proving 
an Act and if there’ isa conflict between such a 
publication and a publicatiowt by the Superintendent, 
Government Printing, Calcutta, preferencé must be 
given to thatin the Gazette of India. M Supramanta 
lyer v, SHuNMUGAM CHETTIAR, 49 M. L. J. 363; 22 L, 
W. 538; A. I. R. 1926 Mad. 65 566 
S. 86—Statements recorded in Native State 

—Copies forwarded by Resident—Certificate, whether 

necessary. 

The mere fact that copies of depositions of witnesses 
recorded in a Court in a Native State are forwarded 
to a British Court by the Residqant in due course is 
not equivalent to the certificate referred to in s. 86 of 
the Evidence Act. 

When a certificate is required by law it cannot be 
dispensed with merely because i$ can be obtained a 
any time, L Muru Das v. Acnot Daf, 5 L. 105; A. I. 
R. 1924 Lah. 493 . 188. 
S. 91—Unregistered partition deed—Terms of 
partition and division of status, proof of—Conduct 

of parties. i : ké 

That there was a division of status can be proved 
even if the deed of partition is inadmissible in evi- 
dence for want of registration. 

An unregistered document may be used to deter- 
mine the nature of the possession held by. a party. 

Where a deed of partition ês inadmissible in evi- 
dence for want of registration, the terms of the parti- 
tion cannot be proved except by the document itgelf, 
But if it is unnecessary to decide the" terms of parti- 
tion, it is open to a Court to infer from the conduct 
and dealings of the parties that there was a division 
of status. M Ramu ÜHETTY v. PANCHAMMAL, (1926) M, 
1028 
—-—— 5, 92. See Conrraor Act, 1872, 5, 132 667 

8. 92—Contract in writing—Oral evidence if 

admissible. . 

Oral proof cannot be substituted for written evidence 
of any contract which the parties have put into writ- 
ing. C Duana MOHAMMED v. NASTULIM Mora, A. L R. 
; . “e 948 
———— 8, 92—Suit on pro-note—Discharge, proof of. 

.Whera in answer to a suit on a pro-note, the defend-. 
e 
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unt admits- execution of the note .and receipt of the 
money but pleads that the amount was agreed to be 
treated as an advance towards the pay and bonus of 
the defendant while in plaintgff's service and that as 
the pay and bonus had fallen due before date of suit, 
the note had been discharged, proof of the agree- 
ment is not excluded by s. 92 of the Evidence Act, 
inasmuch as, in the circumstances, it is merely a 
method of payment or dischgrge proveable and en- 
forceable as such. M Sataeppa CHETTIAR v. MUTHUSAMI 
Parta, A. I. R.1926 Mad. 537 393 


Lm s. 102 Ill, (b). See Morrasce surr 846 
————- S, 112. See MAHANMADAN LAW— MARRIAGE 82 
————— S. 114—Limitation Act (IX of 1908), s. 20 

“—Payment towards decree—Payment towards inter- 

ést—Denial of payment—Presumption—Extension 

of limitation. 

Ordinarily one does not split up the principal and in- 
terest in a decree, aud, where a judgment-debtor makes 
a.payment towards the decree itis a fair presump- 
tion to make that the payment was made towards 
both principal and interes for pyrposes of s. 20 of 
the Limitation Act. Hach case, however, must be 
decided on its own facts. 

Where a judgment-debtor, who has made a pay- 
ment towards the decree, denies the fact of the pay- 
ment it may be presumed, that it was his knowledge 
that he ‘paid off principal and interest which drove 
him to falsehood. M SUGGUSETTY SUBBAYYA V. IRUGULA- 
PATI Gancarya, 22 L. W. 827; A.I. R. 1926 Mad. 183 

$ 687 

= 8,115, See HINDU Law—ReversioneR 19 


s. 133—Approver, statement of, value of— 
. Confession brought about by pressure of relatives. 

It is not safe to place any reliance upon the testi- 
mony of an approver who was prevailed upon by his 
* relatives, who were, members of a faction hostile to 
the accused, to make a confession and turn King's 
evidence; L TEJA SINGH v. EMPEROR, 7 L.L. J. 631; 
27 Cr. L. J. 283 461 
~ S, 145--Witness, whether can be cross-ex- 
samined with referenc: to previous deposition. 

Under s. 144 Sf the Evidence Act a witness may be 
cross-examined »as to 
him.in writing without such writing being shown 
to, him er Poing proved, Only if it is intended to 
contradict Rim by the writing his attention must, 








¢ before the writing can be proved, be called to those 


parts of it which are -to be used for the purpose of 
contradicting him. M RAMAKKA v. NEGASAM 47 M 800; 
48M L.J 89; A, I R: 1925 Mad. 145 792 
~ S. 154—-Cross-examination of party's own 
witness, effect of—Permission, when to be granted. 
When a witness who has been called by the pro- 
seciftion is permitted to be cross-examined on behalf 
of the prosecution under the provisions of s. 154 of 


the Evidence Act, the result of that course being per- . 


mitted is to discredit that witness altogether and not 
merely to get-rid of. a part of his testimony, so that 
the accused is deprived*of the benefit of any statement 
which the.witness may have made in his favour. 
Fer this reason the-law has enacted that a party 
desiring to cross-exantine its own witness has to take 
the permission of the Court, implying thereby that 
there ig a discretion ih the Court whether it would 
permit the witness to be cross-examined or not. That 


discretgon must always be exercised with caution by. 


the.Court before which.the matter comes up for con- 
sideration. : G- KENWIRUDDIN. Vr EMPEROR 42 O, L.J. 
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504; 27 O. L. J. 266; A. I. R, 1926 Cal. 139; 53 0. 1 a 


8,155 (4)—Character of prosecutrix, whe- 
- ther relevant. og (he 

In a case of rape evidence as.regards the geferal 
immoral character of the woman is: relevant under 
s. 155 (4) of the Evidence Act. G KERAMAT MANDAL V. 
Emraror, 42 O. L. J. 524; 27 Or. L. J. 263; A. I. R. 1926 
Cal. 320 : ; 439 
———— 88. 159, 160—Dying declaration, proof. of. 

A dying declaration, if certified in Court, as havin 
been recorded correctly, is admissible -in . proof of 
its own contents and it is unnecessary that the person, 
recording it should repeat exactly in his own . words 
what the deCeased had said. L PARTAP SINGE v, 
BMPEROR, 27 Or. L J. 215; 7 L. 91 ; 167 
——— 8.165. See Or. P. O., 1898, s. 162 453 

s. 167—Improper admission of. evidence, 
effect of. 

Under s. 167 of the Evidence Act. the improper. 
admission of: evidence is not of itself a ground for a 
new trial or reversal ofa ‘decisionin a case, if it 
appears to the: Court that independently ofthat evis 
dence there was sufficient evidence to justify ihe 
decision, Pat BADRI CHOUDHRY v. EMPEROR, ô P. L, 
T. 620; A. I. R. 1926 Pat. 20; 27 Cr. L. J. 362 874 
Execution of decree. 

See Axso (7) ee ©., 1908, ss. 36 To 74, O. XXI, 


cx. II. fae oe aed 
(it) ger aie Act, 1908, Sou. I, Arts. 181, 
182 ae 


See O. P. O., 1908, s. 11, Expy. IV . 377 
See C. P. O., 1908, s. 115 298 
See O. P. O., 1908, O. XXI, r. 100 326 
See Limrration Aor, 1908, Som. I, Arrt. 182 (5) 770 


——— Agreement not to execute decree, effect of. 

See C. P. O., 1908, O. XXI, R. 2 : 677 

Assignment of decree—Appligation by assignee 
for execution of decree, dismissal of—Re-assignment 
in favour of decree-holder, effect of —Assignment 
by decree-holder in favour of third person—Second 
assignee, whether entitled to execute decree—Res 
judicata. 

An assignee of a decree made an application for 
being substituted in place of the decree-holder and. 
for execution of the decree. The application was. 
dismissed as the assignee produced no evidence to. 
prove the assignment. A subsequent application for 
execution made by the assignee was dismissed. on the- 
ground of res judisata. Thereafter the assignee trans- 
ferred his rights. under the assignment: back to the 
decree-holder, who then assigned the decree toa third 
person and the latter made an application for 
execution of the decree: : s 

Held, that by the re-assignment of the decree in. 
favour of the decree-holder, the latter obtained no 
better right to execute the decree than the assignee 
himself possessed and that consequently the second ; 
assignee was in no better position than the original - 


. assignee or the decree-holder and was not entitled to: 


execute the decree. N PANDURANG v, GSAMBHASHEO, 21: 
N. L. R. 159; A. I. R. 1926. Nag. 200 . Fs Tn 
—_———- Attachment—Omission of, effect.of... (2 0.77 
An attachment is a measure resorted to for. the. 
protection of the decree-holder ,aud. the .purchdser- 
against intermediate alienation and is only a step to 
be taken by the Executing Court.in. bringing-to sale 
the properties of a judgment-debtor. If this step 


=" 


is omitted, the omission amounts only to an irregula- 
rity and. the--sale can -be«set aside. only if it has - 
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Executlon of decree—conid, . 


resulted in substantial loss. The absence of attach- 
ment does not affect the jurisdiction of the Executing 
Court to sell the property. M SUBRAMANIA Aryar V. 
. Kersuna Tver, (1925) M. W. N. 887; A. IR, 1926 Mad. 
211 833 
Death of judgment-debtor before sale—Legal 
representatives not impleaded—Sale, whether nullity. 
Where subsequent fo “an order for sale of the 
judgment-debtor's property in execution of a decree, 
the judgment-debtor dies, an execution sale conducted 
-without his legal representatives being brought on 
yecord as parties is a nullity. M KARIPINENI Rasayya 
v, KALPATAPU ANNAPURNAMMA, 22 L. W. 828; A.I. R. 
1926 Mad. 138 308 
Decree, whether can be questioned. 

_ Parties in an execution case cannot call in question 
the validity of a decree as actually framed or impugn 
the jurisdiction of the Court that framed it. Nor is it 
open to a party in an execution case to go behind 
the plain and obvious meaning of a decree. O SHANKAR 
Bagen v. TaALUGDEI, SO WON. 375 722 
- Execution petition, recording of—Application 

: to revive—Limitation Act (IX of 1908), Sch. I, Arts. 

181, 182. $ 
There is no provision of law by which an Executing 
Court can lodge an execution petition or record it, or 
strikeit off for what is called the statistical purposes, 
and it cannot dismiss the application for the reason 
that it is long pending. 
bound to follow the procedure laid down in the Code 
and an execution. petition which is ordered to be re- 
corded must be considered as pending and the right to 
apply for its continuance accrues from day to day. 
PATTAMAYYA v. PATTAYYA, 50 M. L. J. 215; (1926) M. 
W. N. 262; A I. R. 1926 Mad. 453 782 
- Hindu joint family—Attachment of co- 
parcener's interest before judgment—Death after 
decree and before execution—Right of survivorship if 
defeated—Decmee, construction of—Charge, creation 














of. 

An attachment before judgment of the interest of a 
co-parcener in a Hindu joint family property, followed 
by a decree, will, in the event of his death subsequent 
tothe decree and before execution, have the effect of 
precluding the accrual of title by survivorship as 
against the attaching creditor, in the same way as 
an attachment after decree, so that the surviving co- 
parceners can take the property only subject to the 
claims of the attaching creditor. 

Where a compromise decree stated that the plaint- 
iffs would recover the amount “front the defendants 
and also by the sale of the properties now under attach- 
ment before judgment by the Court without having 
any necessity for re-attachment, and from the defend- 
ants’ other properties, and that the attachment before 
judgment would continue in force until the whole 
amount was paid according to the compromise decree: 

Held, . that, the decree did not constitute a charge on 
the properties and did not confer on the decree-holders 
any higher rights than those of money-decree-holders 
who had effected attachment of those properties for 
executing their decrees. M SANKARALINGA MUDALIAR 
v. OFFICIAL Reoriver, 49 M. L. J. 616; (1925) M. W. N. 
832; A. I. R. 1926 Mad. 72 504 
~ Mortgage-decree—Sale held without com- 
pliance with condition precedent, validity of— 
-» Auction-purchaser, position of—Sale set aside— 
<: Purchase-money, whether can be directed to be re-paid 

“—Inherent power of Court--Civil Procedure Code 
„> (Act.V of 1908), es, 144, 151, sf 
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Execution of decree—~sentd, 


Where an auction-sale takes place in the exercise 
of a jurisdiction’ vested in a Court, a third party 
purchaser cannot be bound by the result of any 
further litigation relating to the decree. Where, 
however, the terms of a decree itself do not justify 
a sale of the property, the sale cannot hold good 
merely because the Court had pecuniary and terfi- 
torial jurisdiction over the property, even if the 
auction-purchaser is a bona fide purchaser, in the 
sense that he is a third party purchaser who had no 
notice of the facts of the case, 

Where a mortgage-decree lays down a condition 
precedent which must be complied with before the 
mortgaged property can be sold, and the property is 
sold without such compliance, the sale cannot be 
allowed to stand. 

Where certain property which has been sold in 
execution of a decree obtained on a prior mortgage 
is subsequently sold in execution of a dgcree obtained 
on a puisne mortgage and the subsequent sale,is set 
aside at the instance of the purchaser at the pre- 
vious sale in a proceeding to which the judgment- 
debtor, the decree-holdeg the previous purchaser 
and the subsequent purchaser are all "parties, the 
Court has inherent power to direct the decree-holder 
to pay back to the auctiop-purchaser the amount paid 
by the latteras the price of the property.. A ATMA 
RAM. Nanak Ouanp, A. I. R. 1926 All. 274 571 


———— Mortgage-decree—Stile of properties, order of 

—Mortgagee, right of. 

A mortgagee decree-holder is entitled to bring the 
mortgaged properties to sale in execution of his decree 
in any order he chooses whatever his motives may be. 
Jt is immaterial to his rights that the mortgagor had 


. since the mortgage sold one of the mortgaged pro- 


perties to some third person. M TADEPALLI SUBBA Rao 
v, MOTAMURI LAKSHAMINARAYANA, 22 L. W. 389; A. I. R. 
1925 Mad. 1214 . 593 
Partition decree—Partision not directed by 

decree, whether can be carried out—Jurisdiction— 

Consent of parties. 

In executing a decree for partition, the Executin 
Court has no'power to effect a partitiga which has no 
been ordered by the decree and for which there is no 
properly framed application before the Court. In such 
a matter no consent of parties can give the Court 
jurisdiction. M SUBBIAH GOUNDAN V. ĘONNIMALÝA Gour- 
DAN, 23 L. W. 87 E 400 


Proclamation of sale—Application of-decree- 
holder relating to property to be proclaimed for 
sale, decision of—Appeal, absence of—Judgment- 
debtor, whether bound. ; 

An application by a decree-hglder in respect of the 
property which shoulg be proclaimed for sale in 
execution of the decree must be decided by the Fe- 
cution Court, and the orderof the Execution- Court 
deciding such an application, if not objected to by 
way of appeal, must be held to be binding on the 
judgment-debtor during the subsequent stages of the 
execution proceeding, O Srrapgr RAM v. MOHAMMAD 
ASGHAR, Å. I. R. 1926 Oudh 193 29 

Property misdescribed in warrant of attach- 
ment—Auction-sale, validity . of}—Knowledge of 

parties. , , ` h 

A mere misdescription ina warrant of attachment 
of property does not invalidate the ayction sale and 
is merely an irregularity if the parties. knew, ghat 
had been attached and had been acfially gold, _.N- 
TIKARAM V. NARAYAN, A.I. Ri 1926 Neg. 246.2 |. 44 
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—————— Step-in-aid of execution—Limitation Act 
(IX of 1908), Sch. I, Art. 182 (5) - Decree against 
trust—Appointment of fresh  trustee—Hxecution 
application against trustee on record—Bona fide 
petition—Burden of proof. 

The removal under a decree of a trustee from office 
cémes into operation not from the date of the decree 
but from the dateon which the trustee is removed 
from actual possession. So longas he is not removed 
and remains in possession of fhe property, he is the 
proper judgment-debtor to be on record for purposes 
of execution of a decree against the trust. 

A bona-fide application to execute a decree against 
the judgment-debtor on record is in accordance with 
law even though it issubsequently discovered that 
at the time of the application he had ceased to be 
the proper person to be proceeded against. 

The burden of proving that the judgment-debtor 
named in the decree has ceased to be the real judg- 
ment-debtor for purposes of execution and that the 
application impleading the person on record is not 
bona fide is onthe person who sets up that such 
application is not in accordance with law. M TRUSTEES, 
PARAKKAT Dévaswom v. VENKATAGHALAM* VADHAYAR, 23 
L. W, 22; 50 M. L.J. 153; A.I. R. 1926 Mad. 321 709 
—— Surety, See O. P. Q., 1908, s. 145 259 


Ex parte decree, suit to set aside— Fraud—Failure 
to file affidavit of documents—Decree against party 
not in default, legality Uf. 





In a suit filed by M against T, the latter filed a. 


written statement and a counter-claim not only 
against M but also against three other persons in- 
cluding D. M failed to obey an order made in the suit 
to file his affidavit of documents, whereupon T applied 


for and’ obtained an order dismissing M's suit and . 


decreeing T's counter-claim ex parte not only against 
M but also against the other parties including D who 
were not in default..D brought a suit to set aside the 
ex parte decree as against him : 

Held, (1) that T was guilty of fraud ón the Court in 
applying for and obtaining an ex parte decree. against 
Dand the other persons who were not in default; 
° (2) that so fagas these persons were concerned the 
ex parte decreg was a nullity; 

(3) that it was open to D tosue to set aside the 
ex parte decree and his suit must succeed. B Devsr 
Papams#y v. THQMMADRA ERIKALAPPA, 27 Bom. L. R. 
1494; A. I. R. 1926 Bom. 63 555 


order without jurisdiction. See RES JUDICATA 





i 845 
Forelgn Law —Question of fact. See CoNTRACT ACT, 
1872, 8. 23 112 
Fraud. . 
See C. P. O., 1908, O. KAT, 2,63 810 
Gee EX PARTE DECREE 555 


Fraud and mistake—Decree, setting aside of— 

Fraud, nature of—Nature of error. 

In a suit to obtain the reversal, on the ground of 
fraud, of a judgment given in a former case, it is not 
sufficient for the plaingiff to prove constructive fraud 
* but he must prove actual positive fraud, a meditated 
and intentional contrivance to keep the parties and 
the Gourt in ignorance of the real facts of the case and 
the obtaining of that decree by that contrivance, 

A suit to rectify the error or mistake upon which 
a decree is fourgled lies when the error or mistake has 
beengmade in drawing up of the decree, but not 
when the mistake is notin the judgment or decree 
but ina document. forming part of the evidence on 
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Fraud—coneld? j 


which the judgment is based. L BISHEN SINGH v: 

Wasawa Sinau, A. 1. R. 1926 Lah. 177 317 

— Particulars--Ex parte decree, suit to set 
aside—Fraud, proof of. 

When fraud is charged against a party, the person 
pleading the fraud must set forth the particulars of 
the fraud which he alleges. f 

An ex parte decree cannot be re-opened except on 
the ground of fraud as an extrinsic collateral fact 
vitiating the proceedings in which the decree was 
obtained. It is not sufficient to allege that it was ob- 
tained on a false claim. . 

Before an ex parte decree can be -vacated on the 
ground of fraud, it must be established that the decree 
was the result of fraud directed against the person who 
seeks to set it aside. |. PUNJAR COMMEROIAL SYNDICATE 
-v. PUNJAB Co-operative BANK Lrp., 6 L. 512; A. I. R. 


1926 Lah. 96 322 
General Clauses Act (Xof 1897), s, 16, See 
C. P. C.,1908, O. XL, R. 1 940 


Gift and direction asto payment, distinct—Vesting 
whether postponed. See C. P. C., 1908, s.60 1021 
Government of India Act, 1915 (5 & 6 Geo. V, 
C, 61), S. 49. See MADRAS DISTRICT MUNICIPALITIES 
Act, 1920, s. 13 ETO. 918 
Guardians and Wards Act (VIII of 1890), 
ss, 25, 47—Civil Procedure Code (Act V of 1908), 
0. XLIII, r. 1 (d)—Ex parte order under s. 25— 
Application to cancel order, refusal of— Appeal 
against refusal order, maintainability of. 
The appellant was ordered under s. 25, Guardians 
‘and Wards Act, to producea minor child in Court 
with a view to its being restored to the custody of its 
guardian. The order was passed ex parte, the appel- 
lant being absent. On the next date of the hearing of 
the case, the minor was not produced, but the Court 
wasasked to cancel its previous order. The Court 
refused to do so, andthe appellant appealed against 
this later order: ° 
Held, that no attempt having been made to set aside 
the previous order as an ex parte erder, no appeal lay 
from the later order as it was in reality a consequential 
«order following on the earlier order. N AKABAT v. 
Narayan, A. I. R 1926 Nag. 251 36 
5 — ss. 31 (3) (d),48—Order fixing sum to be 
spent on marriage—Diseretion of Court—Appeal— 
Revision—Interference by High Court. 
The question as to what sum the guardian of a 
minor should he allowed to spend on the marriage of 
“the minor is primarily a matter for the discretion of 
the District Judge. An order fixing such sum is made 
under s. 31 (3) (d) of the Guardians and Wards Act 
and is not open to appeal. The High Court will ntt, 
in such a case, interfere in revision under s, 48 of the 
Act. A In the matter of DURGA Bar, 24 A. L. J. 310; 
A. I. R. 1926 All. 301 482 
ss. 40, 41 (3)—Guardian, discharge of, 
application. for—Investigation into accounts—Court, 
power of, 

On an application bya person to be discharged from 
guardianship under s. 40 of the Guardians and Wards 
Act, the Court has not’ only to order under s. 41 (3) 
delivery of accounts and property in -his possession, 
but has power to direct an investigation into accounts 
before ordering discharge. M Rama Raov. Rancasw. 
Rao, A. I. R. 1926 Mad. 419 ‘98 
—— s. 41—Minor, death of—Application by 

person claiming as heir for delivery of property, 

maintainability of—~Dispute as to succession. 

Where a minor in respect of whose property a 








Vol. 92) : 
Guardians and Wards Act—concld. 


guardian had been appointed under the Guardians and 
Wards Act dies, and there is a dispute or even the 
likelihood ofa dispute relating to the succession to 
his estate the Court has no powers under s. 41 of the 
Guardians and Wards Act to determine the succession 
and thereupon make any orders for granting delivery 
of possession of the minors property or for rendering 
of accounts by the guardian. 

A Court acting under the Guardians and Wards 
Act is functus officio when the minor dies. Any 
disputes or rights with regard to the property of the 
fninor should thereafter be litigated in the ordinary 
Tribunals, though in simple cases where no contest can. 
arise, the Court may have the power unders. 41 of 
the Act to make simple orders fore delivery of 
property. -M Toxsipass GoviINJEE v. MADHAVADASS 
LALAJER, 22 Ja. W.642; (1926) M. W. N. 68; A. IR. 
1926 Mad. 148 570 
m SS, 41, 45—Death of minor—Guardian, 

whether ceases—Court’s power to call for accounts 

—Refusal to give accounts—I’ine—Progressive fine, 

levy of. - 

On the death of a ward the powers of the guardian 
as such do cease, and the Court may properly require 
him to deliver in any accounts in his possession or 
control. i 

When a ward dies, the Court should generally direct 
tho guardian to deliver the property into Court or to 
deliver property to some person producing an heir- 
ship certificate. In very rare cases the latter precaution 
might be dispensed with, but in that case the Court 
would otherwise guarantee the interests of possible 
claimants. The possible dangers, therefore, from the 
misuse of the Court's powers under s. 41 (8) of the 
Guardians and Wards Act in the case of a deceased 
minor do not seem to be very serious and from 
their, existence it should not be deduced that the Legis- 
lature intended that on the ward dying, the guardian 
should be compitely beyond control of the Court in 
his dealings with the estate of the deceased into 
possession of which he has come under the order of the 
Oourt. 


Where the guardian refuses to give full accounts a. 


fine of Rs. 25 inflicted on him under s. 45, Guardians 
and Wards Act, is not inappropriate. ' 

An order for accumulative and progressive fine can, 
however, be levied under s. 45, Guardians and Wards 
Act, only in the case of recusancy, whichis something 
more than mere disobedience, and if it is intended to use 
those powers, as a general rule, it ig better to fix some 
date on which the guardian is to comply with the order 
of the Court or demonstrate why he is unable to do so 
and that order may properly contain the penalty that 
ifthe Court's order is not complied with, fine will be 
inflicted onthe principle of progression as laid down 
jn the section. S FATEHCHAND v. Parpatr Bar, 18 S. L. 
R. 86; A. I.R. 1925 Sind 269 196 
>S, 48. See Guarpians AND Warps Aot, 1890, 

s: 31 (3) (d) 482 
Hindu Law—Adoption — Agreement between 

adoptive and natural. fathers reserving right of 

making Will to adoptive father, legality of. ; 

An agreement between the adoptive father and the 
natural father of the minor about to be adopted, made 
atthe time of adoption, whereby full powers are 
‘reserved to the adoptive father to dispose ofthe family 
properties by Will, is not valid according to the Hindu 
Law and is not binding on the adopted son. B 





.Parvatipar T'RIMBAKRAO V, VISHVANATE KHANDERAO 


Raste, 27 Bom. L, R. 1509; A, I. R. 1926 Bom, 90 4 
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Allyasantana famliy—Maintenance—. 

Junior members, right of, to separate maintenance— 

Disputes between members, whether sufficient ground . 

for award of separate maintenance. 

The junior members of an Aliyasantana family 
are not entitled to separate maintenance on the 
ground of mere inconvenience caused by want of 
harmony between the ejman and the junior members. 

In the absence ofany evidence that the disputes 
between the members are of such a nature as to make 
it impossible or dangerous for the members to con- 
tinue to live together in the same house and take 
msals together, a Court should not dward separate . 
maintenance to junior members on the ground that 
the members are not moving well together and that 
a joint mess would be extremely inconvenient, 

It is not incumbent on the ejman of an Aliya- 
santana family to distribute any spare money he has 
in his pocket amongst all the members ofthe family 
or among some of them. . 

When some junior members of the family reside 
away from the family for a portion of the year with 
their husbands or wives, gs the case might be, they 
are not entitled*to claim from the ejman a*sum equiva- 
lent to their maintenance during the period of 
absence. M Cuanpayya Hener v. Kaveri HeGADTHI, 49 
M L. J. 727; A. I. R. 1926 Mad. 169 390 
———— Debt, antecedent—Mortgage-debt of father=- 

Personal liability barred>Sons, whether bound, 

Any prior mortgage-debt due by a Hindu father ig 
valid and binding onthe sons as an antecedent debt 
whether the personal liability of the father is or is not 
barred. M IMANI SATYANARAYANA v. DEVARAKONDA 
SATYANARAYANAMURTE, 50 M.L. J. 144; (1926) M. W. 
N. 7; A. L R. 1926 Mad. 428 85° 
——— Commercial debts of father—Pious 

obligation of son—Text of Gautama, whether obsolete, 

Adebt incurred bya father in the course of a 
hardware trade carried on by Him, isa commercial 
debt and under the Hindu Law*the son is under a 
pious obligation to discharge the same. 

Per Coutts Trotter, C. J—The text of Gautama 
which describes a commercial debt as vyavaharikg, 
must now be held to have been Yeclared as obsolete, 

The particular instances of vyaSaharika, debts 
given in the Smrities must be treated as a mere 
expression of opinion on the part of the authgrs as to 
what classes of debts would fall under.the general 
words, A modern Court is, therefore, free in inter: 
preting the general term “vyavaharika” to consider 
the particular instances given as obsolete under the 
conditions of the present day. M NIDAVOLU ATOHUTAH 
v., RATNAJI, 23 L. W. 193: 50M. L. J. 206; (1926) M. W, 
N. 258; 49 M. 211; A. I. R. 1926 Mad. 323 ° 979 
Females—Nature of estate taken. 

There is no distinction as to the nature.of the estats 
taken between property inherited by a woman from A 
male and property inherited from a female. In both 
the cases she takes not an absolute estate but only a 
qualified one. M AYISWARYANANDAJ! SAHEB v. Srwagt 
Rasa Sanzs, 49 M, L. J. 568; AeI. R. 1926 Mad. 84; 49. 
M. 116 928° 
-————- Guardianship and minorlty—De facto 

guardian, alienation by, validity of—Burden of 

proof—Adequacy of price—Court,, duty of. 

Under the Hindu Law an alienation of a minor'a 
property by a de facto guardian mayebe valid, if it is 
otherwise justified. Where, however, a dg facto 
guardian alienates tle minor's property in the prea 
sence of a legal guardian, the Court must be satisfied 
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that the lsgal guardian refused to- ‘aci-for- the minor 
and to protect his interest, and that'unless the de-facto 


‘guardian acted for the minor irreparable loss tothe 
“ minor would have been the result of the inaction of 


the legal guardian. ` i 

It ig not for the person who challenges a sale on 
behalf of a minor tò show that the price was in- 
adequate, it is for the guardian to show that he made 
all possible endeavours to sell the property ata 
proper price and that the price which he obtained 
was the best possible procurable one. : 

In acase where the interest of the minor’ is con- 


“cerned, the case ought not to be decided simply on 


+, minor 


the questions raised by the parties, but the Court has 
to satisfy itself, in the interest of the minor, ‘that the 
sale was a proper sale and the Court must insist upon 
the purchaser to satisfy it that circumstances justify- 
ing a sale of the minor's property did really exist. 
C BarkuntHa NATH Kar v. ADHAR CHANDRA PAIN, A. I. 
R. 1926 Gal. 653 * PA 727 
-— Guardianship and “minority—De facto 

guardian, alienation by, validity -of—Necessity-— 

Benefit to estate—Ratific@ion by «miner on attaining 
` majority, effect of. 

‘Under the Hindu Law, the powers of a de facto 
guardian of a minor are the same, as those of a de 
jure guardian and an alienation’ of the minor's pro- 
perty by a de facto guardian is equally binding on the 

inor if it is supported*by necessity or benefit to the 





estate. i 

An alienation by a defacto guardian not for `a 
binding purpose is not per se void but only voidable 
ànd becomes valid where it-is ratified by the minor on 
attaining majority. ab pp Ot 
. Per Viswanatha Sastri, J.—There is nothing in the 
Hindu Law which limits the guardianship of a minor 
to the father, mother and failing them the King. A 
maternal uncle in Hindu society in Southern India is 
a fit and proper persen to act as guardian of a minor. 
M VEMULAPALLI SEETHARAMAMMA V. MAGANTI APPIAH, 23 
L. W. 285; (1926) M. W. N. 238; A. I. R. 1926 Mad. 457 
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2. Impartibié_estate. See Hixpu Law— 
< RELIGIOUS ENDOWMENT 928 


< Inheritance—lIllegitimate son of sudra, 

right of; to inherit to father’s collaterals. ss 
‘ Under the Hindu Law an illegitimate son of a sudra 
is not an heir to his putative father's collateral rela- 
tions and can have no right to succeed to.the stri- 
dhanam of his father’s widows who were married in 





an approved form. M AYISWARYANANDAJI SAHEB V. 
SIWAJI Rasa Sanes, 49 M. L. J. 568; A. I. R. 1926 Mad. 





34; 49 M116 -` a 928 
L Joint family. See PROVINCIAL INSOLVENCY 
(d) ” s 309 


. Act, 1920, 5..2 Wr" 
aa aaa amana Alienation by 
` encumbrance on property acquire 
. validity of. f AD h 
A mortgage of family property executed by a Hindu 
father in order to pay off an encumbrancé on property 
acquired by him “und€r a pre-emption decree, is not 
binding on the sons unless it is shown that it was for 
the benefit of ‘the family that the encumbrance should 
be paid off by hypothecation of the family. property.” A 
Buagwatr SINGH V, Patera „Dus, L. R. $ A. 647 
'Oiv.; A: I. R. 1925 All. 96 ee Ne 332 
2 Alienation by manager-—Failure tó 


father to pay off 
by pre-emption, 





_ des&ibe, himself as, such—Interest conveyed. 


Where “a person, purchases property from a de 


“facto manager of a° joint Hindu damily: and there is: 
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nothing in the ‘doctimént to show thät:the manager: 
conveyed only his sharé or that he-reserved the share. 
of anybody from: being conveyed, both’ the parties to 
thé conveyance must be -presumed to have intended 
that the interest of the whole family-should be ton- 
veyed by it. i 5 i 
“The mere fact that theevendor’ did not describe: 
himself as managing member is not a circumstance’ 
which should be taken as militating ‘against such 
presumption. M MULUGU : OHENGAYYA %. ARUVELU- 
D5VASANAMBAGARU, 50 M. L. J. 145; 23-L. W. 390; (1926): 
M. W. N: 289; A. I. R. 1926 Mad. 406 . 720 
Joint family—Alienation by manager=— 
Necessity—Benefit to family. i 
The managér of a joint Hindu family- has power to 
sell or mortgage “on reasonable commercial terms”. 
joint family property, so as to bind. the interests of 
adult as well as minor co-parceners in the property, 
provided that in the case of minor members “the sale 
or mortgage is made for legal necessity including 
debts incurred for family business or for benefit of the 
family. Ia | a Lu, Se 
The term “necessity” must not be strictly construed. 
Benefit to the family may under certain circumstances 
mean a necessity -for the transaction. S$ RATILAL 2. 
RUGHUNATH MULI f en 378 
—-— Aliériation by managing member for 
proper purposes—Iecital that ‘properties were self- 
acquired, effect of. : : : 
The managing member ofa joint Hindu’. family 
executed a mortgage of certain family properties for 
purposes binding on the’ family but recited in the 
mortgage-deed that-the mortgaged properties were 
his absolute properties. Jn a suit on the mortgage °. 
` Held, that since the mortgage purported to be of 
the entire’ interest inthe properties and the mort- 
gagor had the legal capacity to- execute 8 mortgage of 
the entire interest. binding’ on the family, the interèst 
mortgaged was ‘of the entirety which the: executant 
was capable of conveying and not merely of his share 
in the properties and the recital ‘that the executant 
was the owner must be treated as surplusage. M 
` UNNAMALAI AMMAL V: ` ABBoy'-OHETTY; 23° L. Wy 168; 50 
M. L.J. 172... eeo raay TOTS T 524 
— ~ Alienation—Manager's powers- 
Benefit of estate—Necessity. cr NE Tan 
The manager of a joint Hindu family has “an 
implied authority to do whatever is. best ‘for all’ 
concerned, the test being whether the transaction’ is 
‘one into which 3 prudent -owner will enter in order 
‘to benefit the estate. . i a AA 
The term necessity not only covers a casè ofaciuel 
pressure of. an. estate’ ora danger to be averted -by 
‘prompt discharge of liabilities but an act benefiting 
the estate as well. L Rosuan Lat v. Rustoidsy, A. L R. 
1926 Lah. 249 ne gl oS 669 
~~ Alienation—Mortgage—High rate-of . 
- interest—Legal necessity—Burden -of proof: | 
- The burden of proving that, the rate of interest 
,provided for-in a mortgage-deed executed by'-s. 
member -of a joint Hindu family is -justified by legal 
necessity lies onthe mortgagee.-O Kibar Nara v. 
BHIKHAM SINGH ; i 679 
— r Alienation—Mortgage by co-parcener 
Sea ~ decree+Birth | of ‘son to mortgagor; . 
effect of ` i e eon 
Where -e Hindu co-parċener has - mortgaged hia, 
share in ‘the family property the birth of a son to him 
After a- final foreclosure decree has-been passed: 
against- Bim at the. suit of the mortgagee does not. 
: e ` 
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‘Qpérate retrospectively “and cannot reduce the share 
of the co-parcener, the whole of which would pass to 
the mortgagee-decree-holder. N Narayan v. DHUDABAI, 
21 N. L. R. 38; A. L R. 1925 Nag. 299 663 
~z Joint. family- Alienation — Mortgage by 
ii e = e p > 
_ manager—-Execution sale—Suit to set aside sale— 

Legal necessity. 

The proposition that whete the property of a Hindu 
joint family has passed out of the family in execution 
of a decree and rights of a third party have come in, 
the sale cannot be set aside unless.it is established that 
the debt was tainted with illegality or immorality, 
applies only to cases where the persons who challenge 
the transaction are sons or grandsons of the transferor. 
Ít is only when the transfer has been made by, a 
father or grandfather that the question of the debt 
having been tainted with immorality or illegality can 
arise. No such consideration arisés when the transfer 
has been made by an uncle and a mere manager of a 
joint Hindu family. In such cases the transfer, unless 
it is supported by legal necessity, cannot be upheld. 


A Nanak Cuanp v. Kam Prasan, A. I. R. 1926 All, 250 
es f f : 316 
——— Attachment ` before judgment— 


Decree. See EXECUTION OF DECREE é 504 
- Charge, deed of—Excessive interest-— 
“Admission of propriety of ‘interest. 

` A co-parcener ofa Hindu joint family cannot be 
allowed to impugn the rate of interest in any deed to 
which he himself is a party, or where by his state- 
ments ‘or conduct, he must be deemed to have ad- 
mitted the propriety of the rate. 

Where a co-parcener executesa deed of further 
charge, in which he recites earlier deeds of further 
charge executed by other co-parceners, he should be 
inferred to have admitted their validity in every 
respect, and cannot be allowed subsequently to set up 
that the earlier deeds were for an excessive rate of 
interest. O. CHANRRIKA Prasap y, Nazır HUSAIN, A.I 








R. 1926 Oudh 306 681 
-----——— Compromise by father. See O. P. 
~O., 1908, s. 110 479 


ne Widow and step-son——Widow man- 

-aging estate—Alienation by widow—Benefit of estate 
Alienation, whether binding on step-son—Female 
: member, whether can be manager. 


Per Curiam —A sale by a Hindu widow who was 


managing the estate of her minor son and step-son of 
a'part of the immoveable property belonging to the 
estate for necessary purposes is valid and binding on 
the step-son. 4 h 
“Per Hallifax, A. J. C,—Any adult member of a 
joint Hindu family whether male or female is entitled 
to be a manager of such family. N KESHEO v. JAGAN- 
-NATH A.J. R. 1926 Nag. 81; 22 N.L R. 5 121 
-Maintenance, See HINDU LAW— ALIYASAN- 

“TANA FAMILY Z . 83890 





eldimed. . . 

‘There is no‘absolute rule that in a partition suit, 
a Claim for mesne profits is necessarily unsustainable. 
Where the plaintiff proves that he was excluded from 
the property lhe is entitled to claim mesne profits for 
the period during which he has been excluded. N 
NILKANTH v, GAJANAN, A. L R. 1926 Nag. 248 364 
~ by purchaser —Procedure. 

The purchaser of an unascertained share of joint 


bedneluded-and all; ‘necessary parties ‘joined, In a 


GENERALINDEX: . ` 


Partition sult—Mesne profits, when can be . 


family. propelty. must, bring a suit for partition ‘in- 


which the whole'of thé joint family property should, ML. J. 588; A, I.R. 1926 Mad, 84; 49 M, 116 


- {ið 
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suit of that nature, the Court in making the partition 
would endeavour to give effect to the alienation and 
so to marshal the family property among the co- 
parceners as to allot that portion of the family pro- |! 
perty or so much of it as may be just to the purchaser. 
N NARAYAN v. DHUDABAH, 21 N. L. R. 38; A. 1. R. 1925 
Nag. 299 _ 663 
— Religious endowment—Succession—Pro- 
perty held by yati—Disciples, rights of. ` 

A bairagi faqir, or a yati, may hold private pro- 

erty. 

On the death of a yati his preceptor, and in the 
absence of the preceptor, the disciples of the yati 
would succeed to any private property left by him. 
O. PRABHUDAYAL v, Latra Das, A. I. R. 1926 Oudh ae 3 





aman Succession to trusteeship —Usage— 
Management by single individual—Confiscation by 
State and re-grant, effect of, on rule of succession. 
The Rajahs of Tanjore had timetfter time endow- 
ed and founded certain devasthanams and other 
charities. These had continued in the possession and 
management of the Rajah fer the time being and till 
the death of the? last ruler, the office was always held 
by a single individual. After the death ofthe last 
ruler in 1855, when the Raj itself was-seized by the 
East India Company as an act of State, the Pagodas 
and the devasthanams were also taken possession of 
and managed by the Goverment. In 1863, K, the 
senior widow of the late Rajah, applied for and got 
possession ofthe devasthanams and other trust pro- 
perties as the head of the family, but the course of 
succession was not indicated in the Government's . 
order of restoration. On her death, the trust estate 
was managed by the widow who in turn became the’ 
senior Rani and so on until the last of the Ranis 
died in 1912. Disputes then arose between the 
illegitimate sons of the late Rajah and the sons of an 
adopted son asto succession bothgs to the private 
estate of the Rajah and as to the management of the 
trust. The private estate was directed tobe parti~. 
tioned. On the question of the rule of succession to 
the trust estate : 4 tel a se S 
Held, that since the founders of tité, institutions 
intended that their successors who occupied the. Raj” 
should continue to have the sole management of the. 
temples and pagodas and the endowments attached to, 
them and since the Government by restoring the pro- 
erties to the Rani as “head of the family for the time 
being” indiċated their intention that they should con- 
tinue to bé managed by a sole trustee, the trusteeship 
was not liable to be divided andthe elder grandson 
was solely entitled to the trusteeship of the devas- 
thanams and the charities. , ° À 
Per Kumaraswami Sasi, J.—In cases of succession | 
to religious institutions, the main question to be corf 
sidered is what is the usage of the institutions; and 
where from the date of the foundation of the charities 
up to the date of the suit, the trust was managed by 


` a single individual who was the head of the family 


not in possession of dny partibleeproperty, the office ` , 
must be treated as impartible and not liable to be’ . 
held by more than one person at a time. z 
In cases of confiscation and re-grant of property 
which is impartible, the law is. that in-the absence of 
anything in the re-grant, the property which is re- 
granted is subject to the old_incident of smpartibility. 
M AYISWARYANANDAJI SAHEB V, SIWAJI Raga ga 
——~ Reversloner, transfer by, during lifetime of”: 
6 
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widow, validity of—Reversioner accepting transfer 

fromother reversioner---Estoppel—Hvidence Act (I of 

1872), s. 115. 

A transfer made by a next reversioner during the 
lifetime of a Hindu widow Who is in possession of 
her deceased husband’s estate is inoperative under 
the Hindu’ Law, as during the widow’s lifetime a 
reversioner has no interest in the estate capable of 
transfer but merely an expectancy. 

Where, therefore, a reversioner of a deceased Hindu 
accepts a mortgage of certain property forming part 
of the estate of the deceased from some other rever- 
sioners, he is not estopped from subsequently con- 
tending that he has a share in the property which 
‘was mortgaged to him, inasmuch as the mortgage is a 
void transaction and no estoppel can arise out of 
such a transaction. O Dro KALI v. Rancuoor BUR, A. 
I. R.1926 Oudh 253;13 O. L. J. 208 19 


Stridhan. See Hinnpv Law—Winow -928 
——____._—-*—, inheritance to. See HINDU Law-— 
INHERITANOE 928 





Widow—<Accretions—Limited title of husband 
~-Acquisition of fuller title~Admission by widow 
Reversioners, whether b8und—Decraz on admission, 
affect of. 

Aceretions made by a Hindu widow to her husband's 
estate partake’of the naturt of that estate. It is of 
little moment whether this rule of law is one of Hindu 
Law or is based on s. 90 of the Trusts Act. The rule 
has been ascribed to the “doctrine of graft. 

Where a Hindu widow in possession of her husband's 
property, in which the latter had an estate of a 
limited nature, obtains a fuller estate in the property, 


: the fuller title is an accretion to her estate as a widow 


and cannot be regarded as her stridhan. 

. There is a presumption in law that a person takes 
possession under title rather than as a trespasser and, 
.on the death of her husband, a Hindu widow taking 
possession of her husband’s property must be held to 
do so as a Hindu widow. S. 

“A Hindu widow cannot make an admission in 
derogation of the rights of the reversioners which has 


“reyersioners. «fhis*is governed by the same rule as 


applies to wrengful alienation. A decree of a Court 

based (withott contest) on such an admission is as 

void oy voidable as the admission. O Ram SHANKAR 

Sincu v. LaL BAHADUR Sines, 3 O. W. N. 267; A. I. R 

1926 Oudh 277; 13 O. L. J. 216 637 
san» —— Acquired property, whether stri- 
dhanam or accretion to estate. 

“A Hindu widow has an absolute right of disposal 
over the income of-the property which she inherits 
from he? husband. She can either spend the same or 
accumulate itfor her own benefit. In cases where 
she purchages properties or thvests her savings and 
„indicates by her conduct an intention that the pro- 
perties purchased out of her savings should form part 
of her husband's estate, such savings should follow 
the same rules as regards devolution to her husband's 
estate, and should pe treated as accretions to the 
estate. Where she does not do so, she has absolute 
powers of disposal over such property and can sell or 
give the same to anybody she pleases without any 





` right of the reversionera to question her alienations. 


here the question ds one of intention to be deduced 
orinferred from her conduct, the presumption is that 
she intends to op the property for her own absolute 
beridfit and to hive absolute powers of disposal over 
it, Where, however, a widow is notin possession of 


INDIAN CASH, : 


or may have the efféct of destroying the estate of the . 


{1926 
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her husband's estate, there is no presumption that any 
of the properties which she gets are to be treated as 
accretions to her husband's estate. On her death such 
properties would follow the same course of succession ` 
as her stridhanam properties. ; 

Per Spencer, J.—It is a question of fact in eack case 
whether a widow has dealt with the income of her 
husband's property in sueh a manner as to make it 
an accretion to the corpus. M AyIswaRYANANDAJI SAHEB 
v. Srwast RAJA Saves, 49 M,L. J. 568; A. I. R. 1926 
Mad. 84; 49 M. 116 . 928 

Widow—Alienation—Suit to challenge aliena- 
tion brought after lapse of many years, effect ofa- 

Necessity—Bona fide enquiry. te 

In a suit by the reversioners of a deceased Hindu 
to challenge*an alienation made by the widow-ofJthe 
deceased, brought after the lapse of many years from 
the date of the alienation, it is incumbent on the 
Court, in weighing the evidence on either side, to 
remember the difficulty under which the respective 
parties labour, particularly as regards the ascertain- 
ment and production of evidence on the matters dealt 
with in the case. . 

If an alienee from a Hindu widow before embarking ` 
on the transaction has made reasonable and bona fide 
enquiry and has satisfied himself to the best of his 
knowledge and belief that legal necessity exists, the 
real existence of such legal necessity in point of fact 
is not a condition precedent to his success in a suit 
brought by the reversioners of the widow's deceased 
husband to challenge the alienation. N SHANKAR v. 
PANDURANG, 9 N. L. J. 22 ' 646 
—— - Maintenance—Sale of property— 

Future maintenance. i 

A Hindu widow’ is entitled to maintain herself by 
selling the property inherited from her husband if 
there is no other means available for her maintenance. 
She is not bound to starve herself in order to benefit 
the reversioners. 

Under the Hindu Law a widow an alienate her 
husband's property for paying off the debts incurred 
for her own maintenance. There is no hard and fast 
rule thatshe cannot do it for fyture maintenance. 
Each case would depend upon its circumstances. 

In a case where there was no other property but a 
house inherited by a widow-and not capable of yielding 
any appreciable income, and the widow sold it for 
Rs. 600 half of which went towards liquidating a debt 
incurred for maintenance and the other half was kept 
by her for maintaining herself with : . 

Held, that theesale was binding in its entirety upon 
the reversioner. M KUTHALINGA MUDALIAR Vv. SHAN- 
MUGA MUDALIAR, 50 M. L. J. 284; 23 L. W. 373; (1926) 
M. W. N. 274 ` 989 
——— -——— Manager of joint family. See HINDU | 

Law—JOInt FAMILY 121 
of divided member—Funeral expenses, 

Under the Hindu Law, where a widow of a divided 
member of a Hindu family dies, without having any 
self-acquired property of her husband, the relations 
responsible for her maintenance, and not necessarily . 
those who perform the ceremony, are liable to pay for 
her funeral expenses, in like proportion as the maina 
tenance itself. M SHIVA AITHALA v. Randappaya AITHALA, 
49 M. L. J. 719; A. I. R. 1926 Mad. 233 §23 
——__~+--—__——-. Partition— Relinguishment ° of 

survivorship—Intention. . . 

There isno legal obstacle to prevent one of two 
Hindu co-widows from so'far releasing her right of 
survivorship as to preclude her from recovering from 
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„an alienee, after the other co-widow's death, property 
given by way of partition to the latter and alienated 
by her. The partition may be by document or oral. 

It is a question of intention ineach case, to be 
gathered from the deed of partition, if any, and the 
surrounding circumstances, whether the widows 
retained or renounced their rights of survivorship. 

It has fo be proved ty clear evidence that the 
widows were conscious of the right of survivorship 
possessed by them; and that they intended to give up 
such right. M KALANI ANNI v. THIRUMALAYAPPA 
MUDALIAR 355 

s WIdOW, position of —Decree obtained against 

widow, whether binding on reversioners—Adverse 

possession against widow, whether adyerse to rever- 
stoners. 

A Hindu widow in possession of the estate of hor 
deceased husband represents the estate in suits 
brought by her or against her for possession of the 
estate or any part of it, and she and the reversioners 
are equally bound by any final decree which a Court 
makes in such a suit, provided that the suit was fought 
x according to law and was not collusive or fraudu- 

ent, 

Semble.—A Hindu widow fully represents the estate 
of her deceased husband and adverse possession which 
bars her, bars the heirs after her. PO VAITHIALINGA 
MUDALIAR V. SRIBANGATH ANNI, A. I. R. 1925 P. C. 249; 
L. R. 6 A. (P. C.) 169; 49 M. L. J. 769; 42 C. L. J. 563; 
48 M. 833; 30 C. W. N. 313; 28 Bom. L. R. 173; (1926) 
M. W. N. 11; 52 I. A. 322 85 
———— v. brother—Legal representative. 

See O. P. C., 1908, 8. 47 575 

— Wil, construction of—Devise of estate to 

daughters and thereafter to their children—Per- 
petuities, rule of. 
A Hindu testator gave the following direction in his 

Will with regard to the disposal of his property :—‘I 

give, devise and, bequeath all my estate and effects 





immoveable and moveable unto my Trustees upon ` 


Trust thet my Trystees shall sell, call in and convert 
into money the same or such part thereof as shal] not 
consist of money gnd shall with and out of the pro- 
ceeds of such sale, calling in and conversion and with 
and out of my ready money pay my funeral and testa- 
mentary expenses and debts and shall stand possessed 
of the residue of such proceeds upon Trust to set 
apart thereout and invest in promissory notes of the 
Government of India such a sum or sums of money 
as when so invested as aforesaid will produce by the 
income thereof a monthly sum of rupees one hundred 
and to pay such income monthly to my wife O. Andal- 
ammal during her life and from and after her decease 
to stand possessed of the said sum and the invest- 
ments for the time being representing the same upon 
the Trusts hereinafter declared concerning the residue 
of my estate. And asto the residue of my estate, I 
direct that my trustees shall at their discretion invest 
the same in any of the modes of investment in which 
trustees are by law authorised to invest trust funds and 
shall stand possessed of the said residuary trust monies 
and the investments for the time being representing 
same (hereinafter called “the residuary trust funds’), 
in Trust to apportion the residuary trust funds into 
as many equal parts or shares as there may be 
daughters of mine living at the time of my decease or 
who having pre-deceased me shall have left issue, her 
or them and me surviving and to pay the income of 
each of such equal parts of shares to my said 
‘daughters respectively during their respectiva lives, 


GENERAL INDEX. . ` . 


-you or they think proper”. 
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And from and after the decease of each of my said 
daughters to stand possessed of the share of the 
residuary trust funds so appropriated as aforesaid to 
such daughter upon Tyust for all the children of such * 
daughter who shall attain the age of twenty-one years 
in equal shares and ifthere shall be only one such 
child the whole to be in trust for that one child ahd 
in the event of any of my said daughters dying with- 
out leaving lawful issue her or them surviving, I 
direct that my trustees shall stand possessed of the 
share or shares so appropriated to her or them as 
aforesaid upon Trust for all the children of the other 
or others of my said daughters who shall attain the 
age of twenty-one years as tenants-in-common in 
equal shares per stirpes. Provided always and I 
hereby declare that if any daughter of mine shall die 
in my lifetime leaving lawful issue at the time of my 
death such issue as shall attain the age of twenty-one 
years shall take and if more than one sas tenants-in- 
common in equal shares per stirpes the share which 
would have been so appropriated as aforeasjd to such 
daughter of mine and her issue if she had survived me”: 

Held, (1) that on a proper construction, of the Will 
the three daughters took only for their lives; 

(2) that inasmuch as the bequest in favour of the 
daughters’ children, tested as at the -testator’s death 
made delay in vesting the estate beyond the lifetime 
of the daughters and the minority of some of their 
children possible, the bequest in favour of the children 
was inoperative having regard tothe provisions of 
s. 101 read with s 102 of the Succession Act; 

(3) that, therefore, at the termination, of the life- 
estate cf the daughters of the testator, the estate would 
devolve upon the next heirs as upon an intestacy. P. G. 
Sounpara RAJAN v. NATARAJAN, A 1. R. 1925 P. C 244; 
L. R. 6 A. (P. C.) 180; 23 A. L. J. 1010; 48 M. 906; 49 M, 
L. J. 836; 43 O. L. J. 70; 28 Bom. L. R. 204; (1926) M. 
W. N. 22; 300. W. N. 434: 52 I. A. 310 289 
Hire-purchase agreement, §ce CONSTRUCTION OF 

DOCUMENT 191 
Identification., See Cr. P. O., 1893, s. 374 890 

Evidence of oficer who held parade for 

identification, admissibility of, . 
_. Ifthe witnesses themselves do not*fepeat in Court, 
that they had picked out certain men at an identifica- 
tion parade, the evidence of officers, who had conduct- 
ed the parade, that the witnesses had pickedeout the 
men, is admissible. = k ý 

Where it is shown that at an identification parade, 
witnesses picked out certain men as having taken part 
in a riot, but did not state to the officer who conducted 
the parade what part each man had taken in the riot, 
the officer's evidence that he had told the witnesses to 
pick out the persons presentein the riot, is quite 
sufficient and it is not enecessary that he should have 
examined the witnesses as to the part- played by e&ch 
individual. L PARTAP SINGH v, Emperor, 27 Cr. L. J, 
215; 7 L. 91; A. 1. R. 1926 Lah. 310 167 
Inam, grant—Grant “to representatives and assigns" 

—Death of grantee before date of grant—Grant, 

whether enures to heirs of gramtee—Board's Standing 

Order 52 (2). 

An inam title-deed issued by Government ran as 
follows :—“The inam is now confirmed to you, your 
representatives and assigns, to hold eor dispose of as 
‘the grantee was dead on 
the date of grant, and the question was whether the 
grant enured for the benefit of the heirs of the 
grantee: i f ae 

Held, that having regard to the *Board’s Standng 

. 
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Inam—coneld, : 


- Order 52 (2), the words “representatives and assigns" 
should not be interpreted as mere words of limitation 
but as effective to secure the grant to the heirs of 
. the deceased grantee. M NARASIMHANM V. CHENDRAMMA, 
49 M. L. J. 547; 22 L. W. 6699A. I. R.1926 Mad. 154 
321 

s, service—Enfranchisement—Grant to member 
of joint family—Grant to Hindu widow and other 
persons—-Estate conferred on widow—Absolute or 
limited estate. . $ ; 
The enfranchisement of a service inam does not 





enure to the benefit of the joint family of the. holder . 


but only of the holder himself, ‘ 

‘When Government makes a grant to persons com- 
prising a widow and her relations, there is no pre- 
sumption that only a widow's estate is intended in 
case of the former. 

Where a service inam is enfranchised in the name 
ofa Hindu widow and a number of other persons as 
an “estate in*free-hold”, and as “absolute property”, 
the widow takes the property absolutely and not 
merely with the limited powers of a Hindu widow. 
M VENKATASUBBA Rao v. ADINARAYANA Rao, 22 L. W. 


631; 50 M. La J. 46; A, I. RAYAH Mad. 287 472 
Incoms tax—Income from permanently settled 
jalkar. .See Bencan REGULATION, 1793 338 





—— Resident of Nativé State, whether liable to 
assessment on profits made outside British India. 
“Lhe -protits of a business are earned where the actual 

excess over the expenditute incurred is earned. 

A resident of a Native State cannot be assessed to 
income-tax in British India on profits made in another 
Native State, unless it can be proved that those profits 
arose or were received in British India. B HAJI 
RAHMATULLA V. Secretary or State ror INDIA, 27 bom. 
L.R. 1507; A. I. R. 1926 Bom. 50 351 
Income Tax Act (Il Of 1886), s. 39—Declaration 

that assessment is ultra vires, suit for, maintain- 

ability af. Ng 

‘The provisions ofs.39 ofthe Income Tax Act of 
1886 do not operate to bar a suit in which it is 


claimed that an asgessment is ultra vires. B Hast 
RAHMATULLAH V. SECRETARY or STATE FOR INDIA, 27 Bom. 
L. R1507; A. J9 R. 1926 Bom. 50 351 


Income Tax Act (XI of 1922), s. 3—Selling 
association of several firms—Association, whether 
separtite jirmeiable to assessment. 4 
Where certain ice-manufacturing firms by means of 

an agreement formed a Selling Association to prevent 

underselling by the constituent firms and fixed a 

certain rate to be paid by the Association for- ice 

manufactured by the constituent firms: 

Held, that the Assogiation was clearly a separate 
firm within the meaning of s. 3 of the Income Tax Act 
ang was liable to assessment Of income tax. O Com- 
MISSIONER OF INCOME TAX v. LUCKNOW ICE Association, 
A. I. R. 1926 Oudh 191 j 257 

- - Sı 9— Loss incurred by standing surety —Loss 

in business. : 

A loss incurred by,a firm on account of standing 
. Surety for another firm, is not loss incurred in con- 
nection with their business, and cannot be deducted 
in assessing the Income-tax, L In the matter of Ismar 
Das DHARAM Cuanp, A. L R. 1926 Lah. 168 249 





—Motor-car oe useless by accident—Reliefs 

under sub-sections, whether alternative or cumulative 

~Motor-car, purchase of, solely for use of parte in 

existing care~Hxpenditure whether of capital 
e 


= 8.10 (2), (VI), (Vil), (ix)—Obsolete machinery- 


ee 
-(1926. 
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nature or incurred for purposes of business—, 

Deductions, right of assessee to, ý 

‘Obsolete machinery’ under the Income Tax Act 
meaus machinery which though itis able to perform 
its function, has become in common parlance out of 
date and performs its function so indifferently dr at 
such a cost that-a* prudent man instead of continuing 
to use such machinéfy wé@uld discard it and instal 
more labour-saving machines. A new car which is 
wholly useless for its purposes because it was broken 
to. pieces in an accident is not “ obsolete machine ” 
under the Act and the owner is not entitled to claim 
a deduction, therefore, under s. 10, (2) (vit) of the Act? 

. The various reliefs by way of deductions specified in ~ 
s. 10 of the Income Tax Act are not alternative and ex- 
elusive, but must be treated as disjunctive and cumula- 
tive and if any deduction claimed falls within the ex- 
press words of any one of the sub-sections, it is not open 
to Government to say that it is really covered by 
the general provision of sub-s. (vi), i. e., the omnibus 
cl. (vt) cannot be construed as extinguishing the 
right to deductions which are specificaily outlined - 
and defined in other sub-sections of the Act. M 
Ratuan SINGH v, COMMISSIONER OF Income Tax, 50 M. L, 
J.157; 23 L, W. 267; A. I. R, 1926 Mad. 462 1051 
-——— 5, 11-—Madras City Municipal Act (IV of 

1919), s. 111—-Profession tax levied by Municipality 

—Deduction from income-taz. 

Profession tax levied under s. 111, Madras City 
Municipal Act, is a contribution from the income of 
the asseésee to the Municipality, and cannot, therefore, 
be allowed as a deduction from the taxable income, as 
an expenditure incurred solely for the purposes of the 
profession of the assessee, within the meaning of s. 11. 
of the Income Tax Act. M COMMISSIONER oF INCOME 
Tax, Mapras v. Messrs. Kine & PARTRIDGE, 50 M. L. J. 
176; 49 M. 296; A. I. R. 1926 Mad. 368 943 
- S. 25 (3)—Business transferred from one 

yi to another, whether discqntinued—Hefund 

of tax. f 

Income tax is chargeable on the profits of a business 
and it is immaterial if there is any change in the per- 
son who carries on a business, so lang as the business 
is continued. h 

Section 25 (8) of the Income Tax Act is applicable 
only to cases in which a business is discontinued 
entirely and not to cases in which itis transferred ` 
from one set of proprietors to another. The question 
to be decided under the section is whether the vusiness 
is discontinued and not whether it is discontinued by 
a particular persen. E 

Where a Company carrying on a business sella the 
business, including the good will and the benefit of all 
running contracts, to another Company, the ownership 
and management of the business is changed, but the 
business is not discontinued, the purchaser’ Company 
succeeds to.the business and continues it. Section 
25 (3) of the Income Tax Act has, therefore, no applica» 
tion to such a case. BCoMMNISSIONER OF INCOME LAK V. 
M. H. Sansana & Co., 27 Bòm. L., R.1471; A. 1. R. 1926 
Bom. 129; 50 B. 87 517 
———— S, 66—-Application to Income Tax Commis» 

sioner—Application to High Court—Reference by 

Commissioner—All points in case, whether to be stated, 

The application under s. 66 (2), Income Tax Act, to 
the Commissioner of Income Tax should staté the 
questions of law which the petitioner” desires to be 
referred to the High Court. Inthe same way the 
application under s. 66 (3) to the High Court should: 
also specify the question or questions of law which 
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the applicant considers ought to have been referred 
to the High Court by the Commissioner. lf only one 
of several questions raised before the Commissioner 
is raised in the application to the High Court under 
s. 66 437, no objection can be taken to the course, if 
the Commissioner confines his reference to that point 
alone. L In the matter of Jsuar DAS-DHARAM CHAND, 
A. I. R. 1926. Lah. 168 249 
~ 5, 66—Chief Court of Oudh, whether High 
Court for purposes of s. 66—Oudh Courts Act (IV of 
1925), s. 8&—U. P. General Clauses Act (I of 1904),s. 4. 
ePer Hasan, J—The Chief Court of Oudh is a High 
.Court within the meaning of s. 66 of the Income 
Tax Act. O COMMISSIONER OF Income Tax v. LUCKNOW 
Ice Assooration, A.I. R.1926 Oudh 191 ° 257 
Indemnity bond, suit on—Actual damage, whether 
necessary. 

In order to enable a person to sue on an indemnity 
clause, it is not necessary that actual damage should 
be caused before the party affected can act. M 
Mayappa CHETTIAR Vv. KOLANDAIVELU CHETTIAR, (1926) M. 


«W. N. 459; A. I. R. 1926 Mad. 597 715 
Injunction. ‘ 
See (i) O. P. C., 1908, O. XXXIX. 
(ii) Seeciric RELIER Act, 1877, ss. 52, 57. a 
, temporary. See DECLARATORY SUIT 723 


Insolvency-—dortgage of insolvent’s property. 

The Court has jurisdiction to mortgage an insol- 
vents property but ordinarily such a course should 
not be adopted. L LACIIHMAN SINGH v. Rau Das 949 

Suit by insolvent continued by Official Assignee 

-Dismissal of suit—Costs, whether payable -per- 

sonally by Oficial Assignee. f 

Where during the pendency ofa suit the plaintiff 
becomes aninsolvent and the Official Assignee con- 
tinues the action knowing that itis wholly unsus- 
tainable, or where in the conduct of the action he is 
guilty’ of any conduct, which a prudent man would 
not bea party to®it would be open to the Court to 
direct the Official Assignee, to pay the costs of the 
action personally. “But where there is a bona fide 
dispute and the facta are such that it would not be 
easy to decide, whether the bankrupt has a good case 
or not, the Official Assignee should not be made to 
pay the costs personally out of his pocket. M 
. ABDUL RAHIMAN SAHIB & Co. v. SHAW WaALLACE & Oo., 


21 L. W. 516; A. I. R. 1926 Mad. 736 620 
Interest. 
See MORTGAGE : 665 
See TRANSFER oF Property Act, 1882, s, 65 (e) 17 


ma 
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Intbrest Act (XXXII of 1839), s. 1—Interest— 

Absence of demand—General principles. 

In the absence of demand for interest, a plaintiff is 
not entitled to interest under the Interest Act. A 

On general principles. of law, interest is not due on 
money, unléss it was intended to be paid or unless 
such intention could be implied from the usage of 
trade,as inthe case of mercantile instruments. M 
K. VENKAT REDDIAR & Co. v. DESIKAOHARIAR, 22 L. W. 
490; A. I. R. 1925 Mad. 1279 354 
Interpretation of statutes. 

When the Legislature passes .an enactment, its 
provisions must be looked torather than the inten- 
tion of the Legislature, as revealed in the discus- 
sion which preceded the passing of the Act. . 

The preamble of an Act may be referred to onl 
in: a case of ambiguity or- where it is- necessary to 
interpret the Act itself so as to give effect to its 


, compound, when can be charged. See Con-° 


purport. M KESAYALU Natcxer v% CORPORATION OF 
Mapras, 23 L. W. 233; 50 M. L. J. 801; A.-L R. 1926 
Mad. 381 - j ` 1053 
Jurisdiction, plea of , 1t raised before Court of first 
appeal,. whether can be taken in second appeal. 

A plea of want of jurisdiction of the Trial Court, 
raised in that Court but not taken in the Court of 
first appeal, may nevertheless’ be raised in second 
appeal, P, C. Firmu orR. B. BANSILAL-ABIRCHAND V. 
Guutast Maurus Kuan, A.I. R.1925 P.C. 290; 49 M. 
L. J. 806; 43 O. L. J. 1; 23 L. W. 3; 24A. L. J. 48; 
(1926) M. W. N. 108; 28 Bom. L. R. 211; 53 O. 88; 30 


C. W. N. 577 760 
Jurisdiction of Civil Courts, . 
See Custom 1012 
See MADRAS VILLAGE Courts Act, 1889, s.78 790 


Jurisdiction of Civil and Revenue Courts. See 


Aara Tenancy Act, 1901, s. 4 (5) 473 
Jury trial, . 
See (4) CRIMINAL PROCEDURE. : ° 


144) Or. P. C., 1898, s. 297 ETO. . 
Karachi Port Trust (Amendment) Act (Vlof 
1924), S. 4 (2)—*Becon&ng registered,” «meaning of 
,» Right of election, when accrues. 

The word “becoming” has been deliberately used 
in contradistinction to the” word “being” ins. 4 (2) of 
the Karachi Port Trust (Amendment) Act of 1924, and 
is intended to connote something different to that which 
would be conveyed by the word “being”. The expression 
“becoming registered" in the section means in the 
process of registration as contrasted with “being regis- 
tered,” which refers to an act previous to the election. 
Therefore, an association mentioned in the section 
even though . unregistered at the date of election, 
would be entitled to elect representatives to the 
Karachi Port Trust Board, provided it was in the pro- 
cess of being registered, that is to say, was making 
bona fide efforts to become registered. S Rusrom K. 
SIDHYA Vv. INDIAN MERCHANTS Association, A. I. R. 1926 _ 
Sind 169 374 
Land Acquisition Act (| of 1894), ss.-9, 11— 

Adjudication by Collector before tward, effect of. a 

Under s. 9 of the Land Acquisition Act an enquiry 


by the Oollector into the respective interests of the `’ 


various persons interested in the land must be made 

before giving the final award and any such adjudica- 

tion made after the award is withowt jurisdiction. 

L Baco v. ROSHAN Bee ; 484 

—— s, 18—Reference, application, for, before 
award, effect of. 

An application made before the award is given by 
the Collector cannot be treated as one for reference 
to Court under s. 18 of the Land, Acquisition Act. L 
Basco v. Rosuan Bee ‘ 484 
~ ss.. 30, 31, See LAND acquistfi0N PR- 

CEEDINGS : 484 
Land acquisition proceedings—Dispute as to 

apportionment of compensation—Civil suit, man 

tarnability of. 4 

A civil suit between rival, claimants about 
apportionment of compensation awarded under the 
Land Acquisition Act is: maintainable where there 
has been no adjudication of the, dispute by the 
Collector, nor a reference to the District Oourt. L 
Bago v. ROSHAN BEG . 484 
Landlord and tenant. å 

See (i) LEASE. F 

(ii) Tenancy Acts. |. N Se 
>- Lands, classification of, accprding `to' permas, 
nent or shifting characters of cultivation—Poll tay 





ii ` ` 
Landiord and tenant—contd. 


and plough tax, whether rent—Right of cultivator 

to minor produce. 

Prima facie atenant, whatever his status as a 
tenant may be, i.e., whether fle is an occupancy tenant 
or a tenant from yearto year or a tenant-at-will, is 

eentitled to the produce of the land included in the 
. tenancy so long as the tenancy subsists. 

‘The lands in a jaghir in certain hilly tracts in the 
South Arcot District were classified according as the 
cultivation was permanent or shifting. The revenue 
of the jaghirdar was not derived on any system of 
land assessment. The land which each cultivator 
cultivated from time to time was not measured and 
assessed to rent. The cultivators paid a plough tax, 
an impost of a fixed amount per plough being collect- 
ed on the number of ploughs a man used. They also 
paid a poll tax levied on the individuals of the male 
sex. Hach man cultivated where he liked and as 
much as he*liked, reclaiming the land by clearing the 
jungle and leaving it for a new plot when the fertility 
of the soil was exhausted : 

Held, (1) that the revenue described as poll tax and 
plough tax must be regatded as ‘ren’ and the relation- 
ship of landlord and tenant subsisted between the 
jaghirdar and the cultivators ; 

(3) that in the absence of a custom to the contrary, 
the cultivators were entitled to the minor produce 
from the lands brought under actual cultivation and 
the fact that before cultivating new lands formal per- 
mission was taken from the jaghirdar made no differ- 
ence. M Tuanappa OHETIY v. Esue Kaan Sanm, 23 L. 
W. 36 ' 753 





-— Muafi, grant of — Transfer, prohibition 
against, effect of—Grove—Transfer, unauthorised—- 
Forfeiture—Agra Tenancy Act (II of 1901), ss. 150, 
167—Suit for. resumption of grove—Jurisdiction of 
Civil and Revenue Courts. | 
Where land is granted for plantinga grove the 

. person who plant$ the grove acquires, according to 

the general law, a transferable interest in the land 
and inthe absence of a custom tothe contrary, the 

e troes become his *property. The person who plants 

., y8uch grove possesses all rights in respect of his grove, 


““.. which are net excluded by custom orthe incidents of 


the tenure, ° 
Where the grant ofa muafi tenure contains a con- 
f dițioh restraining the tenure-holder from transferring 
his right but there is no covenant forre-entry or 


forfeiture on such transfer, and the muafidar plants ` 


& grove, constructs a well and .builds other 
structures of a permanent character upon the land, 
the landlord cannot claim to re-enter upon the land 
or forfeit the tenure upon a transfer of the tenure by 
the grantee. 

Per Ashworth, J-—A loca? custom supersedes the 

tatute or .general law. A local usage does not 
supersede it but is to be read into the contracts or 
implied contracts of persons living in the locality to 
which the usage applies. While a custom depends for 
its validity on its gntiquity, a usage depends for its 
validity on its notoriety. 

A provision ina grant against transfer would be 
meaningless unless one were to read intoit also a 
provision that it will involve forfeiture The terms of 
agrant forbidding transfer must, therefore, entail 
that the right of reversion operates from the date when 
possession 18 given to a third party under an un- 
afthoriced transfer. 

Sections 150 and 167 of the Agra Tenancy Act only 
exclude the juriadigtion, of Civil Courts in cases of 
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the resumption of “land” which means land let or 

held for agricultural purposes and a grove is not 

such land. Therefore, a suit relating to the resump- 

tion ofa grove does not fall within the purview of 

those sections. A-GopaL v. COLLECTOR OF ALIGARY 134 

Mulgeni “ténure—Liability ` of land to 
inundation—Abatemenss of rent—Hquity, justice and 
good conscience—English Law, principles of, whether 
to be followed. 

The holder of a mulgeni tenure in the Bombay Presi- 
dency cannot claim abatement of rent in respect of 
lands comprised in the tenure, which have not been 
entirely washed away or covered by sea-water or 
rendered entirely useless for cultivation by their - 
liability tô inundation by sea-water, but whose 
productive powers have deteriorated from ‘such 
liability to inundation. 

Per Fawcett, J—In determining a suit according to 
“equity, justice and good conscience” the principles of 
English Law, applicable to a similar state of circum- 
stances, unless shown to be inapplicable to Indian 
society and circumstances, should be taken as a guide. 
B VISHVANATH SHAMBA NAIK v. RAMKRISHNA MARTOBA 
KASBEKAR, 27 Bom. L. R. 1478; A.I. R.1926 Bom. 86; 
50-B. 94 537 
-—-— Rent, when falls due. 

Ordinarily rent for agricultural land becomes due 
on the last day of the year. M Sinna KARUPPAN v. 
MUTHIAH OHETTIAR, 22 L. W.816;A. I. R. 1926 Mad. 
178 ; 373 
—- Tenancy, benami, whether legal—Holding 

cultivated by real tenant -Benamidar, disappearance 

of-—Abandonment—Landlord, whether can forfeit 
tenancy. 

Though a contract of tenancy is a personal one, a 
recorded tenant may hold land benami for some other 
person, and if there are circumstances to show the 
landlord knew that the recorded tenant. was merely 
a benamidar, he cannot treat the holding as abandon- 
ed if the benamidar disappears and the land is culti- 
vated by the person for whom hé was a benamidar. N 
Kankar v. Tikaram, A. I. R. 1926 Nag. 239 20 

- Tenancy rights, mortgage of, whether void 

ab initio. 

A mortgage of his tenancy lands by a tenant-at- 
willis not void ab initio. O SHUNKAR v. Manapr, 13 
O. L J. 241 ` 46 
Lease. 

See ALso (i) LANDLORD AND TENANT, i 

(ti) TRansFER OF Property Act, 1882, ss. 106, 
117. $ 

See CONSTRUCTION OF DOCUMENT AM 
-— Lessor and lessee—Lease for term of years— 

Deposit of cash with lessor to be appropriated to 

last year’s rent—Subsequent conversion of cash into 

Government pro-notes by consent of  parties— 

Depreciation in value of notes—Loss, liability for. 

A lessee for a term of 5 years deposited asum of 
money equivalent to one year’s rent with the lessor on 
the understanding that the amount would be applied 
in payment of the last year's rent. . Soon after, by 
consent of both parties, Government promissory notes - 
were purchased for the cash deposit. But by the time 
the lease terminated, the notes had considerably 
depreciated in value. Ona question arising as to 
who wasto bear the loss arisinge from the said 
depreciation in value: 

Held, that the cash deposit belonged to the lessea 
and the conversion of cash into Government pro-noteg 
had not, in the absence of any special agreement, the 
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effect of transferring the property in them from the 
lessee to the lessor. The property in the notes being 
the lessoe's, when they depreciated in value, he ought 
to bear the loss. M THIRUMALAI PILLAI v. ARUNOHELLA 
PADAYAOHI, A. I. R. 1924 Mad. 540 y 520 
—~——~ Permanent residential tenancy— Presumption, 
when arises—Fresh leasg—Old tenancy, whether 
continuel—Adverse possession by lessee. 

Where the origin ofa tenancy for residential pur- 

poses is known, no presumption of permanency can 
: arise. 
eA fresh lease executed after the expiration of the 
term of the previous lease, creates a new tenancy and 
is not a confirmation of the previous tenancy 

A person who has lawfully come into possession as 
tenant from year to year or a term of years cannot by 
setting up, however notoriously, during the continu- 
ance of such relation, any title adverse to that of the 
landlord inconsistent with the legal relation between 
them, acguire, by limitation, title as owner or any other 
title inconsistent with that under which he was let 

.into possession, C Goran CHanpra Das v., SATYA 
BHANUGH Osuat, A. I. R 1928 Cal. 634 963 
Legal Practitioners Act (XVIII 0f1879), s. 4— 

"Practise," meaning of. 

The word “practise” in s. 4 of the Legal Practitioners 
Act, includes the right to appear, plead and act. Pat 
LURENTIUS Exxa v, DHUKI Kozrt, 4 Pat. 766; A. I. R. 
1926 Pat. 73; 7 P. L. T. 362 179 

ss. 183, 7—Legal practitioner—Civil dis- 
obedience—Sanad, renewal of. 

While the High Court will not interfere with or 
have regard to any man’s political opinions or opinions 
on public questions, it isimpossible to allow a person, 
who proclaims or practices what is called the doctrine 
of “civil disobedience”, to ask to be part of the 
machinery of the Courts which exists for’ the very 
purpose of the thwarting of civil disobedience and the 
enforcement of civil obedience. He may be a perfect- 
ly honourable man; he may act from conscientious 
motives; he may in conceivable circumstances be a 
patriot. It may be imagined that he should not be 
punished or even prosecuted for holding or expressing 
these opinions but, however, admirable a person he may 
ba, he cannot consistently with his professions, ask 
to be considered and to be adopted as a legal practi- 
tioner, that is, as part of the machinery of the. High 
Oourt for enforcement of law and order M In the 
matter of K M. First GRADE PLEADER, A: I. R. 1924 
Mad. 479; (1924) M. W. N. 5; 27 Cr. L, J. 230 214 





~ sS, 14—Legal practitioner, "misconduct of— . 


—Jurisdiction to inquire into, whether confined to 
Court in which misconduct committed—Transfer of 
proceedings, competency of. 

Section 14 of the Legal Practitioners Act does not 
limit the consideration of a charge of misconduct 
against a legal practitioner to the Court in which the 
misconduct is ulleged to have been committed. Any 
Oourt in which the Pleader practises is empowered to 
entertain a petition under the section. 

A Magistrate who has been moved under s. 14 of 
the Legal Practitioners Act to institute proceedings 
against a legal practitioner for misconduct has no 
jurisdiction to transfer the proceedings to a subordi- 
nate Magistrate for action or to direct him to hold a 
preliminary inguiry. M In re VanvcoraL NAYUDU, 27 
Or. L. F. 384 896 
`— S, 36, action under—Necessity for caution— 
Defence evidence. 

Section 36 of the Legal Practitioners Act being 
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drastic and somewhat exceptional, a great deal of’ 
care and caution ig necessary before taking’ action 
under it and the person affected must be given full 
opportunity of producing defence evidence. L DIWAN 
Crann v, EMPEROR, 27 Cr.L. J. 333; A.I. R. 1926 Lah. 
227 . 749 
Letters Patent (All), Cl. 11, See Aara Tenancy ACT, 

1901, ss, 175, 177 282 
Letters Patent (80m.), cl. 15— Finding that suit 

ig maintainable, whethtr “judgment"—Appeal, whe- 

ther lies. 

A finding that asuit is maintainable and should 
proceed, even though embodied in a formal decree, is 
not a “judgment” within the meaning of cl.15 of the 
Letters Patent of the Bombay High Court, and is not, 
therefore, open to appeal. 

Per Coyajee, J—The word “judgment” in cl. 15 of 
the Letters Patent of the Bombay High Court means 
a judgment or decree which decides the case one 
way or the other in its entirety, and does not mean 
a decision or order of an interlocutory character, 
which merely decides some isolated point, not affect- 
ing the merits or result of the entire suit. B SHRI 
GovERDHANLALJPMAHARAJ V. SHRI CHANDRAPRABHAYATI, 
27 Bom, L.R. 1496; A. I. R. 1926 Bom 136 552 
Limitation -Claim by way of defence—Limitation, 

whether can be pleaded. 

It is a settled rule of law that no limitation can be 
pleaded against a claim madg,by way of defence. O 
Ratsunnisav. Zorawar SAH, 3 O. W. N. 121; 13 O.L. 
J. 10; A. I. R. 1926 Oudh 228 675 
, commencement of, during lifetime of full 

owner—Death of full owner—Succession by limited 

owner—Suspension of limitation, 

Once limitation has commenced to run in the life. 
time of a full owner, it is not suspended by reason of 
the fact that the full owner dies and-is succeeded by 
a limited owner. Pat Barisa Kuer v. RAJA Ram PADY, 
(1925) Pat. 343; A. I. R. 1926 Pat 192; 7 P. L. T. 393177 
Limitation Act (IX of 1871), Sch. H, Art. 129, 

application of. 

Article 129 of Sch. IT to the Limitation Act of 1871 
applied to all suits in which the plaintiff could not, 
succeed without displacing an afparart adoption by 
virtue of which the defendant was in possession and 
where, before the repeal of that Act, tle defendant's 
title had, owing to the afflux of time, become upassail- 
able, the repeal of that Act would notweviva the right 
of any reversioner to the estate to question the validity 
of theadoption under which the defendant claimed. 
P © VATHIALINGA MUDALIAR V. SRIRANGATH ANNI, A. 
I. R: 1995 P. C. 219; L. R.6 A. P. O. 169: 49 M. L. J. 
769; 42 0. L. J. 563: 48 M. 883; 30 C. W. N. 313:. 98 





Bom. L. R. 173; (1926) M. W. N. Jl: 52 I. A. 322 85 
Limitation Act (IX of,1908), s. 5. 
See C. P. O., 1908, s. 149 339 


See VaKALATNAMA . 966 

s. 5—Appeal filed beyond time—Extension of 
time—Discretion of Court—Bona fide review pro- 
ceedings—Issue of notice on application, if sufi- 
cient—Prospect of success. = 

Discretion of Court must not be exercised arbitrarily 
but upon sound legal principles. . 

In an application for extension of time by an appel- 
lant who has been prosecuting review proceedings, the 
applicant must show that the application for review 
was prosecuted with due diligence and hat there were 
reasonable grounds for filing such an application, 

When the applicant fulfils the above condition#and 
the Court either ignores them or dgcides the applica- 
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tion upon other grounds there would be no exercise of 
judicial discretion. ` i 

The test of a bona fide application for review is not 
the prospect of success of the applicant. Issue of 
notice on the opposite party is sufficient. C RAMDHANI 
Muonr v. KHAKBHARDAS TATI, A, I. R, 1926 Cal. 677 
° rd 1031 

s. 5—Application, delay in filing—Time 
spent in obtaining copy nos required to be filed— 

Extension of time—Sufficient cause. 

Delay in filing an appeal cannot be excused on the 
ground that it was due to time spent in obtaining a 
copy which was not required to be filed along with 
the memorandum of appeal. R Onan TLLTAM v. NEO 
Tren Turonga, A.I. R. 1925 Rang. 361; 4 Bur. L. J. 
138 786 


8. 5—Petition presented outjof time—Delay, 
explanation of —Extension of time, prayer for. 

A petition filed+out of time must show on the face 
of it the reason for the delay, and there must be an 
express brayer for condonation of the delay under s. 5 
of the Limitation Act. PateLaunsytius EKKA v. DHUKI 
Kozrr, 4 Pat. 766; A. I. R. 1926 Pat. 7297 P. L. T. 362 

; 179 
7 8. 5, „scope of—Extension of time for appeal 

—-Counsel's wrong advice, effect of. 

A party in whose favour a decree or order is passed 
should not be deprived of the advantage of his vested 








right in the same unless there has been on hig part: 


some conduct raising an equity against him or there 
has.been some inevitable accident. 
JI. is not each and every mistake of a Counsel 
which per seis to be considered a sufficient ground 
fog giving his client the benefit of s 5 of the Limita- 
tion Act. 
JA mistaken advice of a Counsel-that an appeal lay 
from an order dismissing an application for the 
amendment of a degree, causing a bona fide wrong im- 
pression on the client‘and a delay in the filing of an 
appeal from another appealable order in execution 
proceeding, cannot, furnish a sufficient ground for 
gondoning the delay under s. 5 of the Limitation Act. 
N SapasHEo v. Iaru, A I. R.1926 Nag. 162 33 
Ta $8. 55 12—Caleutia High Court Rules, Ch. 
XVI, r. 27—Appeal filed beyond time—Extension of 
time*-Dglay w getting decree drawn up —-Application 
for office copy of decree, effect of. 
efore an appeal can be filed, the decree or order 
. must be drawn up and the would-be applicant must 
obtain a copy of the decree or order, which it is’ his 
duty to file with the- memorandum ôf appeal. 

By reason of x. 27, Chap. XVI of the Calcutta High 
Court Rules, ifthe party in whose favour a decree 
has. been made does notapply to have the decree 
driwn up within four days from the date of the decree, 
any party tothe suit may apply to have the decree 
drawn up. 

It is not sufficient for a person desiring to appeal 
to put Ina requisition for an office copy without 
taking any steps to have the decree drawn up. This 
does not afford ground for extension of time under 
s. 5,. Limitation Agt, in the case of an appeal filed 

- beyond time on account of delay in obtaining copy of 
oe decree. “ 
ime which need not have elapsed, if the appellan 
had taken refsonable and Sniper steps to baie 
copy ot the decree or order, could not be regarded as 
requisite’ time within subss.:(2) .of 8,12 of the Limita- 
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tion Act. © GoBIND Lan Durr v. OrtorAt ÅSSIONEM, 
290. W. N 163; A. I. R. 1925 Cal. 291 563 
~——~— S. 6. See C. P. O., 1908, s. 115 - 775 


s. 6—Mortgage—Redemption sutt—Degretal 
amount determined by Trial Court enhanced by 
Appellate Court—Civil Procedure Code (Act V of 
1908), 8. 144——Restitution -A pplication by*mortgagee 
for recovery of mesne profits, whether application 
for execution—Minority of -applicant—Limitation, 
extension of. ` 
Where in pursuance of a decree for redemption 

passed by,a Trial Court, the plaintiff pays the amount 
mentioned in the decree and obtains possession of the 
mortgaged property, but the amount payable under 
the decree is subsequently enhanced by the Appellate 
Court, an application by the mortgagee to recover 
mesne profits from the mortgagor by way of restitution 
for the period between the date on which possession 
of the mortgaged property was taken by the mort- 
gagor and the date on which he paid the difference 
between the decretal amount payable under the 
decree of the Trial Court. and that payable under the 
decree of the Appellate Court, is an application for 
execution within the meaning of s.6 of the Limitation 
Act and the mortgagee is entitled tothe benefit of 
the provisions of that section. O Sant SABAT v. 
Cuuvral Kuru, 30. W. N. 65; A. LR. 1926 wo 
199 


— ss, 6, 8, See PUNJAB LINITATION (Custom) 
Acr, 1920, ss. 5, 6 294 





———— sS. 12. See LIMITATION Act, 1908 s.5 563 
————- 5.12 (3), See LIMITATION Act, 1908, Scn. T, 
Arr.179 ` 897 


8. 12—Time allowed for copies, calculation 
of. 

Time allowed for copies in filing an appeal should 
be calculated -from the date of app¥cation up to the 
date when the copies are despatched, and not merely 
up to the date when they are ready. L ALLAH BAKHSH 
v. MUNIOIPAL COMMITTEE, A. I. R. 1926 Lah. 223 966 


8.14, See Benoa Tendnoy Acor, 1885, a ; 


s. 14—Application not lying in any Court— 

Extension of time. : 

An‘ application which does not lie in any Court 
cannot be taken into account for the sake of extend- 
ing time tinder s. 14, Limitation Act. L Monan SINGH 
v. NATHU MAL , 299 

s, 14-- Civil Procedure Code (Act V of 1908), 

0O. VII, r. 10—Plaint presented in wrong Courj— 

Order directing return.of plaint for presentation to 

proper Court—Time between date of order directing 

return and date of actual return, exclusion of. 

Where a plaint is presented ina wrong Court, and 
the Court after inquiry ultimately directs the plaint to 
be returned for presentation to the proper Court, the 
plaintiff is. entitled, under s. 14 of the Limitation Act, 
toexclude the whole period from the date of the 
filing of the plaint in the wrong Court to the date on 
which the plaint is actually returned for re-presenta- 
tion. 

In such a case the proceedings terminate not on the 
date of the order directing the plaint to be returned 
but on the date of the actual return with the endorse- 
ments on the plaint in accordance with the provisions 
of O. VII, r. 10, GC. P. ©. M Sinna Karuppan v. 
Morstan ORETTIAR, 23 L. W. 816; A. L R, 1926 kan 
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=~ S. 18, See PUNJAB Texanoy Acr, 1887, s: a 7 
: 8. 19—Pro-note, invalid, whether can be used 
as acknowledgment, ‘ 

Waen a person borrows a certain sum of money and 
executes a promissory note, he executes it for the con- 
sideration received by himaand when it is executed in 
respect of a consideration already passed it is an 
acknowledgment of the liability to pay the amount 
mentioned in the note. ' 

Though a promissory note made payable to bearer 
eannot be enforcedas being invalid, it can neverthe- 
less be used as evidence ofan acknowledgment of 
liability under s. 19 of the Limitation Act so as to 
save the bar of limitation. M ALELLA KESAVARAMAYYA 
V. VISAMSETTI VENKATANARASIMHA, (1926) M. W. N. 141; 
50 M. L. J. 36; 23 L. W. 678; A. L R. 1926 Mad. 452 sä 

. 6 
S. 20. See Evipenog Act, 1872, s. 114 687 
— S. 20--Pro-note, execution of, for another— 
` Payment of interest by real debtor—Extension of 
time. ` 

Where a promissory note is executed in pursuance 
ofan agreement between the executant and a third 
party that the former would execute. the promissory 











note, but that the latter would pay the interest on it. 


and also the principal, this is sufficient evidence of an 
implied condition that that third party should pay 
the interest falling due on the promissory note as 
the duly appointed agent of the executant and the 
payment by him of interest saves limitation, but not 
80, where payment of interest is made not in conse- 


quence of any such agreement between the third’ 


party and the executant but in consequence of an 
understanding between the executant and the pro- 
misse. O NATIONAL Baxx or Upper INDIA v. BANSI 
Duar, 3 O. W. N. 83; A. I. R. 1926 Oudh 248 94 
—— S. 23. See LIMITATION Act, 1903, Scn. I, ART. 
36 . ; 994 
Sch. l, Art. 36, s. 23—Suit for compensation 
for damage caused by defendants’ action—Limitation 
~—Contiriuing wrong—Date of malfeasance. ` 
Limitation for 4 suit to recover com pensation 


for. damage caused to the plaintiffs’ building by ` 


the action’ of the defendants in closing up certain 
dtains which emitted water from the plaintiffs’ build- 
ing on to the defendants’ premises is two years from 
the date of the damage. : 
The action of the defendants in closing up the drains 
and thereby causing damage to plaintiffs’ building is 
a ‘continuing wrong as contemplated y s. 23, Limita- 
tion Act. ` i 
In cases of continuing wrongs the date ‘of the 
damage isthe date of the malfeasance within the 
meaning of Art. 36 of Sch. I to the Limitation Act. L 
OHIRANJI LaL v. SHIB Lat, A. I. R. 1926 Lah. 242 994 
~~- Art, 62. See PROVINCIAL SMALL 
„Cause Courts Acr, 1887, Son. II, ArT. 18 731 
= Art. 75—Instalment bond—Whole 
amount becoming . due on default—Limitation, com- 
mencement of. ` 
,_ Where an instalment bond provides that on default 
in the payment of two instalments the whole amount 
due under the bond shall become payable, and default 
is’ made in the payment of two instalments, a suit to 
recover the amount of the bond is governed by Art. 75 
of Sch. I to the Limitation Act, and limitation begins 








to run from the date on which the second instalment. 


in respect of which défault was made became due. N 
Kisan v, Jasopazat, A, I, R, 1925 Nag, 298 “539 
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——— Seh, |, Art. 83—Principal and agent-—Suit _ 
by agent for re-imbursement—Limitation. 

A suit by -a commission agent for re-imbursement | 
of losses paid on behalf of his principal ia governed 
by Art. 83 of Sch. I to the Limitation Act, and limita- 
tion in respect of each item begins to run from the 
date of damnification. L Munsat Ram v, Buaawan Dah, 
7 L.L. J. 596; A. I. R.1926 Lah. 152 595 
—_—_——- Art. 85—Mutual. open and current 

account—Shifting balance, effect of, 

In order that an acco.nt may be mutual, open and 
current within the mearing of Art. 85 of Sch. I to-the 
Limitation Act, there must be transactions on each 
side creating independent obligations on the other 
and not merely transactions which create obligations 
on the one side, those on the other being merely com- 
plete or partial discharges of such obligations, 

Where an account betweeh two persons resembled 
a Bank pass-book where deposits of monies were made 
and withdrawals of monies took place from time to 
time the balance being in favour either of ong or other 
as the case might be: 

Held, that the mere shiéting of account from one 
side to the other did not constitute mutual and inde- 
pendent obligations. M Govinpa NADAN v. RAMASAMI 
CHETTIAR, (1925) M. W. Na 927; A. I. Re 1926 Mad. 224; 
23 L. W. 573 f 106 


mn Art, 85—Principal and commission 
agent—Account, mutual, open and current. 

A .suit on an account by a commission agent, who 
received goods from the defendant and also discount- 
ed his hundis, showing a shifting balance sometimes 
in favour of ore and sometimes in favour of the other 
isa suit on an utu'l. open and current account, and 
is governed by Art. 85 of Sch. I to the Limitation 


Act. L Firm Binar Lat-Jar Narayan v. Harn NARAIN 
Das, A. I. R. 1926 Lah. 283 674 
———-— Art. 115. See TRANSFER or PROPERTY 
. AoT, 1882, s. 95 ee 559 
aan aa Art, 120. See TRANSFER or PROPERTY 

Act, 1882, s. 53 405 


. 

—— Art. 120—Suis for, specific pera 
formance, dismissal. of—Suit to ‘rgcover loan— 
Limitation. . : 
Defendant handed over a piece of land to the plaint- 

iff ás security for a loan, the agreement between the 
parties being that if the défendant failed tô re-pdy the 
loan within three years, the land would be conveyed 
to the plaintiff. Plaintiff continued in possession of 
the land and after the expiry of the three years filed 
asuitfor specific performance of the agreement to 
convey, which was dismissed. He then brought a suit 
to recover the amount of the léan: : 

Held, that the suit was governed by Art. 120 of 
Sch. I to the Limitation Act, and that the causé of 
action arose when the suit for specific performance 
was dismissed. R Ma. Po Kin v. Me. Po On, A. I. R. 
1925 Rang. 373; 4 Bur. L. J. 160 736 

—— rt, 123—Suit by heir to recover 
share of estate of deceased from co-heirs—Limitation 
applicable. ` 

There is no reason whya different aspect should 
be given to a claim for a distributive share of the 
estate of a deceased person against an administrator, 
who should have distributed the" estate and given a 
share tothe plaintiff but failed to dê so, from the 
aspect ofa similar claim against one or more-geirs 
of a deceased person who should have amicably 
agreed to a partition of the estatewnd given a share 
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to the plaintiff but have failed to do so. Such asuit 
is governed by Art. 123 of Sch.I tothe Limitation 
Act. R Ma Tox v, Ma Yis, A I. R. 1925 Rang. 228; 3 
i 489 
Semua = -— Sch. I, Art, 132. See TRANSFER OF PROPERTY 
Act, 1882,. 8. 95 559 

. 


~ Art. 13 2—Mortgage-deed—Mortgagor 
at liberty to pay at any time—Commencement of 

limitation for mortgagee. ki i 

Where according to the terms of the mortgage-deed 
the mortgagor isat liberty to payat any time, the 
mortgagee is equally at liberty to foreclose and his 
limitation under Art. 132 of Sch. I to the Limitation 
Act begins to run at once. L Ziana v. GURDAS Ram, 
A. I. R. 1226 Lah. 225 656 
eaaa Art. 132—Transfer of Property Act 

(IV of 1882), s. ?24—Mortgages, prior and subse- 
quent—Decree obtained by prior mortgagee paid off 
by puisne ‘norigggee—Suit by puisne mortgagee to 
recdver money paid by him—Limitation, commence- 
ment of, 

Under s. 74 of the Transfer of Property Act a puisne 
mortgagee on paying ofa decree dbtafhed by a prior 
mortgagee acquires all the rights and powers of the 
prior mortgagee as suchas determined by the decree 
and the rights sò acquired by the puisne mortgagee 
can beenforced by him by a separate suit. Article 
132 of Sch. Ito the Limitation Act would apply to 
such a suit, the period of limitation being twelve years 

. from the date on which the money became due to the 
puisne mortgagee, that is to say, from the date on 
which the puisne mortgagee paid off the prior mort- 
gagee's decree and became entitled under the pro- 
visions of 8.74 of the "Transfer of’ Property Act to 
the rights created by the decree. N SURYABHAN v. 
Renuka, 8 N. L. J. 232; A. IR. 1926 Nag. 84 118 


® m Art, 134, scope of—Transfer by 


morigagee—Suit fgr redemption—Honest belief of 

transferee—ELimitation, j 

In every case where Art. 124 of Sch. I to the Limita- 
tion Act is set up as g defence by a transferee from a 
mortgagee, it is material to see what interest the 
mortgagee p ted to transfer, and where both the 
seller and purchaser honestly believed that the entire 
interest of an owner was being transferred, the Article 
is clearly applicable. ` 

Obiter.—Phe omission in Art. 134 of Sch. Ito the 
Limitation Acts of 1877 and 1908 of the words ‘in good 
faith’ which appeared in the corresponding article of 
the Limitation Acts of 1859 and 1871 now render it 
unnecessary fora transferee from the mortgagee to 
prove that he acted in good faith before he can plead 
limitation. . : 

Per -Ramesam, J.—The possible cases that may 
arise in the.case of a transfer by a mortgagee are 

our -~ b 

(1) Where the transfer on its face purports to be an 
assignment of the mortgagee’s interest only, to such 
acase Art.134 of Sch. I tothe Limitation Act can 
never apply. . e 

+ (2) Where the transfer purported to bea sale-deed 
but asa matter of fact only an assignment of the 
mortgagee's interest was all that was bargained for, to 
such a case also Art. 134 does not apply. 

(8) Where the deed of transfer isa sale-deed and 
what was bargained by the transferee is also an 
absolute sale, though he knew that the transferor had 
only’ 2 mortgagee's interest, in such a case though 
under the Limitation Acts of 1859 and 1871, Art. 134 
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may not apply, under the Acts of 1877 and 1908 it does 
a 


pply. : 

(4) Where the transfer is in the form of a sale-deed 
and the transferee bargained for an absolute interest 
and acted bona fide throughout, to such a case there . 
is no doubt that Art. 134 will always apply. M VENKU 
SAERTTITHI v. Ramacuanprayta, 49M. L, J. 63d; (1925) 
M. W. N 866; 22 L. W. 885; A. I. R. 1926 Mad. 81; 49 
M. 29 ii 342 


— Sch. |, Arts. 134, 140, 148—Adverse pos- 
session during tenure of life-tenant—Remainderman,® 
whether affected—Mortgage—Transfer by mortgagee 
—Redemption suit by remainderman—Limitation. 


Article 134%f Sch. Ito the Limitation Act deals 
with transfers of property which has been mortgaged. 
The Article does not specifically require that the 
property should have been mortgaged with posses- 
sion. The suits referred to in the Article being, 
however, suits for possession, it must be assumed that 
when such a suit is brought the defendant transferee 
is in possession. Therefore, the transfer which he 
has taken must have been one which placed him in 
possession and consequently where the transferor is 
a mortgagee he must have been in possession of the 
mortgaged property at the time he made the tranefer. 
It is not, however, necessary that the possession 
which the transferor had at the time of the transfer 
must have been acquired under the mortgage origin- 
ally made in his favour. Even if the mortgage was 
a simple mortgage and the mortgagee subsequently 
gets possession of the mortgaged property otherwise, 
as for example, by purchase in execution ofa simple 
money-decree obtained against the mortgagor by 
another creditor, the Article will still apply if it ia 
established that at the time the transfer is made the 
mortgagee was in possession, no matter under what 
title. The Articleis designed for the, protection of a 
transferee who has been led by a mortgagee to believe 
that he is acquiring not merely moytgagee rights but 





`a full proprietary title. 


No act-of a life-tenant can be hinding upon the 
remainderman who does not claim under the life- 
tenant but under an independent title. 

Per Kanhaiya Lal, J.—Under Art. 140 of Sch. I, 
to the Limitation Act, a remainderman or devisee can 
sue for possession of immoveable property devised to 
him within twelve years from the date when his estate 
falls into possession. 

Once a person enters into possession of property as 
a tenant for life he cannot hold adversely to the re- 
mainderman. Similarly adverse possession for any 
length of time against a tenant for life is ineffectual 
against the reversioner or remainderman whose right 
to possession only accrues on the death of the tenant 
for life. 

Article 134 of Sch. I to the Limitation Act allows 
only a period of 12 years for a suit to recover posses- 
sion of immoveable property mortgaged and sub- 
sequently transferred by the mortgagee for a valuable 
consideration, to be computed from the date of such 
transfer. It applies to cases where the mortgagee . 
purports to transfer what he is not competent to 
alienate, that is an interest greater than that ofa 
mortgagee, and it presupposes a mortgage with pos- 
session or followed by possession as a necessary in- 
cident or ingredient of it because a mortgagee who 
is not in possession cannot transfer possession to 
another or give what he dees not possess. If the 
mortgagee acquires possession in some other capacity, 
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the transfer of possession will be deemed to have been 
made in the capacity in which it was (rightly or 
wrongly) acquired and such acquisition cannot be 


-attrjbuted to the mortgage, where the mortgage itself 


js a simple mortgage or a mortgage not entitling the 
mortgagee to possession by virtue of its incidents or 
terms, ® 

The object of Art. 184 is to protect transferees for 
value who have purchased an interest larger than that 
possessed by the transferor and have been allowed to 
emain in possession and enjoyment of such larger 
interest for a period of more than 12 years. In the 
matter of mortgaged properties so transferred, it con- 
trols Art. 148 in the same way as it cortrols Art. 140. 
If the mortgaged property is in the possession, not of 
the mortgagee, but in that of a transferee from him ` 
who claims to have purchased a larger interest therein 
for consideration, then neither Art. 148 nor Art. 140 
of Sch. I to the Limitation Act will enable the mort- 
gagor or a reversioner or a remainderman to redeem 
the property after the possession of the transferee has 
lasted for more than 12 years. A remainderman who 
sues for the redemption of a mortgage cannot escape 
the consequences which Art. 134 prescribes. A 
NAUNIHAL SINGH v ALIOB GEORGINA SKINNER, 23 A. L. 
J. 691; A.I. R. 1925 All. 707, 47 A. 803 63 


Sch. |, Art,135—Mortgage with possession 
~ Suit by mortgagee to recover possession—Limita- 
tion, commencement of—Submersion of land, effect of. 
In the case of a mortgage with possession, the mort- 

gagor is liable to deliver possession of the mortgaged 

property to the mortgagee on the date of the mort- 
gage, butis not bound to do so untilthe mortgagee `- 
asks for or seeks to enforce his right to possession. If: 
the latter fails to do so, the mortgagor's possession 
cannot be said to be that of a trespasser or wrong-doer. 
The mortgagor's right to possession, however, deter- 
mines on the date of the mortgage, and under Art. 135 
of Sch. I to the Limitation Act, a suit by the mortgagee 
to recover possession of the mortgaged property must 
be brought within, twelve years of such date. Where, 
after such date the land mortgaged becomes sub- 
merged andis taken possession of by the mortgagor 
on_itsre-appearance, the mortgagor will be deemed 
to have remained in constructive possession thereof 
during the period of submersion and time will be 
deemed to have continued to run against the mort- 
gagee during the period of submersion. In any case, 





"time having begun to run against the mortgagee from 


the date of the mortgage, the subsequent submersion 
ofthe land would not have the effect of stopping it, 
L Barkar v. Reto Mar, 7 L. L.J. 509; A.I R. 1925 
Lah. 627 178 


~ Arts. 142, 143, 144—Assignment of 
lease—Forfeiture .of lease—Suit for possession— 

Limitation—Civil Procedure Code (Act V of 1908), 

s. ll, Expl. IV—Swit by lessee for renewal— 

Subsequent suit for possession by lessor- Adverse 

possession, whether can be pleaded. 

Article 143 of Sch. I to the Limitation Act only 
applies to suits to enforce reliefs claimable by reason 
of forfeiture or of breach of condition under a contract 
and can only apply to suits brought against partjes 
who have incurred that forfeiture er committed the 
breach. Ni 

Where, however, a person holding under a lease . 
containing conditions of forfeiture has assigned his 
right to another person, a suit by the lessor against 
the assignee for recovery of property by reason of 

$ e 
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forfeiture or breach of conditions in the lease is not 


governed by Art. 143. The proper Article’ applice , 


able is 144 or 142, as the case may be. 

Where an assignee from a lessee sues the lessor for 
renewal of the lease and fails, itis not epen to him 
in a subsequent suit by the lessor to plead title By 
adverse possession. Such a plea ought to have been 
set up in the prior sujt. M Manavixrama, ZAMORIN 
Rasa or Canicet vy. VENKATAGIRI PATTAR, 23 L. W. 58 

245 
———— Sch. |, Art. 144—Suit based on title— 

Adverse possession, plea - of—Burden of proof— 

Trespassers, independent, whether can tack possession. 

One trespasser cannot add to his own possession the 
previous independent possession of another trespasser. 
‘When possession passés from one trespasser to another 


there is a constructive restoration, even ifa momentary . 


restoration, of the true owner to posseggion. 


In a suit falling within Art. 144 of Bch. I tothe 


Limitation Act the initial onus is on the plaintiff to 
establish his title and he isnot under an obligation 
to prove his possession within 12 years of the suit. 
On the contrary when the plaintiff's title has been 
proved or is admitted, the burden ison defendart to 
establish that he or the person through whom he 
claims has or have been in possession adverse to the 
plaintiff for over 12 years before the suit. The defend- 
ant must also prove when his possession became ad- 
verse. O Suxapzo v. Ram DULARI, A. IR, 1926 ee 
313 


——— Art. 144—Suit against co-mortgagor 
redeeming entire property—Denial of right to pos- 
session unless charge paid—Adverse possession—- 
Limitation. 

A suit by a co-mortgagor against another co-mort- 
gagor who has redeemed the entire property is 
governed by Art. 144 of Sch. I ‘to the Limitation Act 
and where the latter denies the tight of the former 
to enter into joint passession until he has paid his 
share of the charge which the latter has defrayed, the 


possession of the latter is advers and if it has con- 


tinued for 12 years the suit is batred fy limitation. Ê 
Narain Das v. Saras DIN, A. I. R. 1926 hah. 238 980 
——. — Art. 164--Civil Proctdure Cote (Act 
V of 1908), O V, r. 20, O. IX, r. 18-—Ex parte 
decree, application to set aside~ Serwice of Summons 
— Substituted service—Limitation—Burden of proof. 
Article 164 of Sch. I to the Limitation Act pre- 
scribes a period of thirty days for an application to 
set aside an ex parte decree, and the terminus a quo 
is the date of the decree, or, where the summons was 





not duly served, the date on which the applicant has - 


knowledge of the decree. 

In the case of substttuted service effected by order 
of the Court, the summons must be.deemed to be 
duly served for the purpose of Art. 164 of Sch. I to 
the Limitation Act, even though it does not in fact 
come to the defendant's knowledge. 

Where the summons is not duly served on the 
defendant, the terminus a quo fc? an application to set 
aside anex parte decree is the date on which the 
defendant hes knowledge of the decree, and the 
burden lies upon him to show tht his application is 
within time. L Dirrv Ram v. NAWAB? 7 L. L. J. 448; 
A. IR. 1925 Lah. 639 . 272 


—— Art. 166. See O.P. ©, 1908, O; 
7 


XX, zR. 90 6 
aana Art, 166, 8, 5—Givil Procedure Code 
(Act V of 1908), O. XXI pr, 90—Execution of decreg 





. . . 
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Sale, application to set aside—Limitation, exten- 


sion of. 
. “The period prescribed under Art. 166 of Sch. I to 
the Limitation Act for an appfication to setaside a 
sale held in execution of a decree cannot be enlarged 
unger the provisions ofs. 5 of the Limitation Act. L 
Umrao SINGH v. BENI PRASHAD-MEHR CHAND 839 


~———— Sch. I, Art. 177—Appeal—Death of res- 
pondent—Applicaiton to bring legal representatives 
on record-—Limitation. 

Article 177 of Sch. I to the Limitation Act, which 
prescribes the period of limitation for an application 
to bring on the record the legal representatives of a 
deceased respondent, was not in any manner affected 
by the passing of the Amending Act XXVI of 1920. 
It was not till the Amending ‘Act XI of 1923 was 
passed that the period of limitation prescribed by 
Art. 177 was reguced from six months to ninety days. 
A- ALIOR GEORGINA BRINNER V. MUKARRAM ALI KHAN, L. 
R. 5 A.607 Oiv.; A. I. R. 1935 All. 77 330 


— ——— Art, 177, as amended by Act XXVI 
of 1920 —Limitation, peri€d of—*Ditgo,” meaning 





of, 

The period of limitation under Art. 177 of Limita- 
tion Act IX of. 1908 remained at six months even 
after the amending Act XXVI of 1920. 

The word “Ditto” opposite to Art. 177 in the 
Limitation Act of 1908 was equivalent to the words 
“six months” and when the word “Ditto” was allowed 
to stand without alteration after the amendment of 
1920, the meaning ofthe word could not be held to 
have been changed. M SUBRAMANTA IYER v. SHUNMUGAM 


CHETTIAR, 49 M, L. J. 363; 22 L. W. 538; A.I. R.1926 - 


Mad. 65 566 


m —— Art, 179, 8.12 (3)—Civil Procedure 
* Code (Act V of 1908), s. 109—Leave to appeal to 
Privy Council, apglication for—Limitation—Time 
spent in obtaining copy of judgment, whether can be 
excluded. 7 
Sub-section (3) of s. J2 of the Limitation Act does not 
apply to dn application for leave to appeal to His 


Majesty in Count#l. The time spent in obtaining a copy | 


of the judgment? appealed from cannot, therefore, be 
excluded in computing the period of: limitation pre- 
scribed fpr such application, A WILAYATI BEGAM v. 
JHANDG Mat-Mrru® Lan, 24 A. L. J. 349; A. I. R. 1926 
All. 286 897 
— ——--— Art.181—Civil Procedure Code (Act 

V of 1908), s. 144—Restitution application—Limit- 

ation, operation of. 

Where a decree is set aside in appeal, and the order 
ig confirmed in secon@g appeul, limitation for an 
application for restitution runs,from the date of.the 
ordew in second appeal and not from that in the first 
appeal. ` $ 

Limitation fora restoration application is three years 
_ under Art. 181 of Sch. I tothe Limitation Act. GC 

Faztar RAHMAN v. ABDUL SAMAD hi 960 


Art. #782. See EXECUTION OF DECREE 





pe 
; 782 
=- Art. 182 (5), See EXECUTION oF 
DEOREE b 709 


Art. 182 (5)—Step-in-aid of execu- 
tion—Assignee_decree-holdey—Recognition of assign- 
ment, application for. : 

An @issignee decree-holder can apply only to the 

Court which passed the decree- for being recognised 

* ag the assignee of the decree, and he cannot make an 
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application only for the purpose of being recognised 
as an assignee decree-holder. His application must ba 
one for execution and, therefore, if he does not apply 
for execution, his application would not be considered 
to be a proper application. : ; y 
An application by an assignee decree-holder to the 
Court executing the decree,” stating that the decree 
had been transferred to him, and requesting it to send 
back the records of the case to the Court which 
passed the decree “for the purpose of further conduct- 
ing the suit" isa step-in-aid of execution within the | 
meaning of cl. (5) Art. 182 of Sch. Ito the Limitation 
Act. M Ayyave PILLAI v. VARADARAJA Prrrar, 50 M. L. 
J. 116; A. 1. R. 1926 Mad. 431 770 


Limitation and Code of Civil Procedure 
(Amendment) Act (XXVI of 1920). See LINI- 
TATION Act, 1908, Scu. I, ArT. 177 - 330 


Madras City Tenants’ Protection Act (Hl of 
1922), ss. 2,cl. (4), 3- Lessee of right from 
Corporation to put up building on road side— 
Construction of pucca building—Long _ possession— 
Issue of permits, effect of—Person in possession, 
whether tenant—Compensation on ejectment. 


Where the defendant's predecessor-in-title was 
allowed by the Corporation of Madras to put up a 
building on the roadside in the City of Madras for 
the purpose of selling srated water and ice and 
leases for terms had been granted and renewed from. 
time to time to defendant's predecessor and then to 
defendant, and two years. before suit, yearly permits 
had been issued under the Municipal Act to the de- 
fendant to keep the ice depét : . 

Held, that the defendant was a tenant within the 
meaning of s. 2, cl. (4) of the Madras Oity Tenants” 
Protection Act and was entitled under s. 3, on eject- 
mert, tobe paid compensation for hjs building. 

When a man has spent a considerable sum of money 
in erecting a pucea masonry building on another's 
land, there is a legitimate inference to be drawn 
that he did so in the hope that he would not be 
evicted, although it is an inference which may be 
rebutted by other circumstances, which show that he 
could not have had such a hope. M KrsavaLu NAICKER 
v. CORPORATION OF Mapras, 23 L. W. 233; 50 M. L. J. 
301; A. I. R. 1926 Mad, 381 1053 


Madras Clvil Rules of Practice, r. 277, object of 
—Pleader appligation of, to appear against former 
client—‘‘Matter connected therewith,’ meaning of— 
Wrong order by misinterpretation of rule—Revision, 
Order HI, r. 4, O. P. C., does not give an absolute 

right to a Pleader to appear in a Court till the termi- 

nation of the proceedings, but only provides in what 
manner a Pleader competent to appear, plead and act 
should be appointed and till what time the appoint- 
ment willbe in force. Ifhe is not competent to 
appear, plead and act in any Court under the rules 
governing the procedure in that Court, he cannot 
claim right of audience by virtue of O. IIT, r. 4. | 
A Pleader can appear for a party whose interest is 
opposed to that of the party for whom he had acted, 
drawn up pleadings or appeared in the same pro- 
ceedings, only with the latter's consent or when 
specially authorised by the Court. . oer 
Rule 277 of the Madras Civil Rules of Practice is 

intended to regulate the proceedings in Courts and a 

practitioner of the Court has to conform to the rules 

governing its procedure. 
e . 
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The object of r. 277 is not to sive the Pleader from 
a suit for damages by the party for whom he acted 
and against whom hé subsequently acted, but to pre- 
vent an unreasonable conduct on the part of both the 
Plader and the client. 

A Pleader who has acted for a party toa suit and 
has discharged himself eannot afterwards act for the 
apposite party and the Court has power to restrain 
him from doing soon an application made for that 
purpose, j 

The words “in any matter connected therewith" in 
r. 277 mean connected with-the suit or appeal or other 
proceeding in which the Pleader gave the advice and 
does not refer to a subsequent suit, or appeal or pro- 
ceeding after the termination of tle former suit, 
appeal or proceeding, where the causes of action in 
the two are different. 

The subsequent suit or proceeding or matter can be 
said to be connected with the previous suit or proceed- 
ing or matter only ifthe former flows from, or in 
consequence of, the previous suit or proceeding. 
Otherwise there is no connection at all. 

It is not the identity of the subject-matter that 
establishes the connection between the two suits or-the 
identity of the parties but the identity of the right or 
title that is asserted or denied and the relief claimed. 

Where a Oourt by a wrong interpretation of r. 277 
refuses to allow a practitioner to appear against a 
_ client for whom he is alleged to have acted on a 
former occasion, it exercises a jurisdiction not vested 
in it by law and the order is revisable by the High 
Court. M VEERAPPA CHETTIAR V. SUNDARESA SASTRIGAL, 
49 M. L. J. 366;. 48 M. 676; 22 L. W. 606; A. I. R. 1925 
Mad. 1201 300 


Madras District Municipalities Act (V of 1884), 
S. 261—Suit against Municipal Council for 
declaration of title to land— Notice, whether neces- 
sary. i 


Defendant Municipality sent a notice to the plaintif ` 


informing him that he had no right to a certain piece 
of land and that he should establish his right by suit. 
The plaintif thereupon instituted a suit against the 
Municipality for a declaration of his title to the 
land: ` 

Held, that the suit was not one on account of any 
act-done by the Municipality within the meaning of 
s. 261 of the Madras District Municipalities Act and 
that no notice was, therefore, necessary to be served 
on the defendant under that section. M MUNIOIPAL 
Councein, Kocuin D, PRATATH Bav Devussi, 22 L. W. 
671; A. I. R. 1926 Mad. 235 ; 18 


Madras District Municipalitles Act (V of 1920) 
—Rules for conduct of Elections, r. 2 (2)—Nomination 
paper—Signature by agent of candidate, validity of 
—Acceptance of nomination paper by Returning 
Officer—AMisconstruction of rules—Revision—Civil 

- Procedure Code (Act V of 1908), s. 118. 7 
Under r. 2 (2) of the Rules for the conduct of 

Elections under the Madras District Municipalities 

Act, it is the candidate himself who must sign the 

nomination paper.: A nomination paper signed by an 

agent of the candidate with his authority is invalid. 
The yalidity of a nomination paper, even after it 

had been accepted by the Returning Officer, may be 

questioned after the election. The Court has, there- 

fore, jurisdiction to enquire into the matter and if 

necessary declare the election void. 

- Ameraerror in the construction df rules by a 


Court sitting to dispose of an election petition is not- 
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a ground for interference in revision under s. 115, O. 
P. ©., by the High Court. M Doraswamr NADAR v, 
JosEPH L. Morser, API. R.1926 Mad.- 319 119 


———- 88.13, 22, Sch. IV, rr. 37, 60, 62—Munici- 
pal funds—Government, power of, to control Munici- 
pal expenditure—Surcharge—Chairman, whether 
bound to carry oubillegal orders of Couneil—Chair- 
man, liability of, to be surcharged—Writ of 
certiorari, whether available in respect of ‘wrong 
orders of surcharge—Government of India Act; 1915 
(5&6 Geo. V, c. 61), 3. 49—Government order signed 
by Secretary, Ministry of Local Self-Government, 
validity of. 


Under r. 37, Sch. IV to the Madras District Munici- 
palities Act, the Government has the power to control 
the expenditure of Municipal funds by, passing special 
orders prohibiting certain expenditure and expendi- 
ture incurred contrary to such orders is contrary to 
law and illegal, and a Local Fund Auditor is, there- 
fore, entitled to, surcharge the same on the person 
making, or @ithorising the making of, such expendi- 
-ture under r.60 (1) of Part II, Sch. IV to the Act. 

A Municipal Coungil decided to introduce the 
national system of education in all institutions under 
its management but the Government at the same time 
by order prohibited the use of Municipal funds for 
the maintenance of any school not recognised by 
Government. The Municipal Council thereupon 
resslved not to apply for fresh recognition as to 
schools controlled by them : 

Held, that cheques issued by the Chairman of the 
Council upon “Municipal funds for the purpose of 
maintaining such schools amounted to the illegal 
expenditure of Municipal funds, and that the Chair- 
man was, therefore, liable to be, surcharged in respect” 
of the amount of cheques so issyed by him. 

An order of the Government signed by the Secretary 
to Government, Ministry of Local Self-Government, is 
none-the-less an order of thg Governor-in-Council 

t under r. 37 of Sch. IV to the Madras District Muni- 
palities Act and in any case by vittue of s. 49 of the 
Government of India Act, an objectiqn to the legality 
of Government orders on the ground of informality 
cannot be entertained by Civil Courts. . 

Sections 22 and 13 of the Madra? District Munici- 
palities Act should be read together and subject to the 
limitation imposed by r. 37, Sch. IV to the Act, and a 
Municipal Chairman is, therefore, not bound to carry 
out illegal resolutions of the Council. 

The remedy by issue of writ of certiorari is not 
available in respect of wrang or illegal order of 
surcharge made under tbe Madras District Munici- 
palities Act, since a substituted remedy therefor has 
been provided by r. 62 of Sch. IV to the Act. 

Per Madhavan Nair, J.-Writs of certiorari are not 
ganerally granted when other equally efficacious re- 
medies exist under the law for the satisfactory redress 
of the grievances complained @f M MAHAMMAD Raza, 
Saves BELGAMI v. Sapasiva Rao, 49M. 49; A. I. R. 1926 
Mad. 297 918 


a whether 





8.249, Sch. V, cl. (0)—“Grain,” 
includes rice and broken rices ° 

The word “grain” in el. (0) of Sch, V to the Madras 
District Municipalities Act does not include rice and 
broken rice. M Mounrorpan Counci. v, SHUNMAMUGHA 
Mooranar, (1925) M. W. N 880; 23 Ls W.31; A. I R. 
1926 Mad, 251; 49 M. 219 , 610 
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8. 249, Sch. V, ol. (q)—“Machinery”, 
«meaning of—Collection of handlooms, whether 

machinery. : . 

The “machinery” contemplated by Sch. V, cl. (g) 
of the Madras District Municipalities Act is machinery 
worked by power such as steam, water, or electrical 
power; and the word must be confined to such forms 
of machinery as may reasonably be held to be in the 
same category as combustibles, and unwholesome or 
dangerous trades, 

Machinery worked by hand such as handlooms or 
sewing machines is excluded from the scope of s. 249 
of the Act. 

A collection of maggoms is not “machinery” within 
the meaning of Sch. V, cl. (g) of the Act and no 
license is, therefore, required to be taken under s. 249 
of the Act for using the same. M ALAMPATH KRISHNAN 
v. MUNICIPAL Présecutor, 23 L. W. 413; 27 Or. L.J. 





361; A. I. R. 1926 Mad. 430; (1926) M. W. N. 463 873 - 


Madras Estates Land Act (I of 1908), s. 2 (3) 
—Post settlement inam, Whether estate—Inamdar, 
whether land-holder—Second appeal—New case. 
The consideration that a person is the owner of both 

the varams is material in determining the applicabil- 

ity of the Madras Estates Land Act, only where the land 
is a whole inam village and anenfranchised inam. 
Where a post settlemenf*inam is a whole village 
held on a permanent under-tenure, the case falls 
under s. 2 (3) (e) of the Madras Estates Land Act. 
Where ina suit bya tenant claiming to be a ryot 
under the Madras Estates Land Act to set aside an alleg- 
ed sale of his holding against an inamdar, the plaintiff 
and the defendant both in the Trial Court and in 
the Court of. Appeal proceed on the footing that 
the plaintiff wasa ryot and the defendant a land- 
holder, it is not open to the defendant in second 
appeal to contend thatehe (the defendant) was a ryot 
and that the plaintiff was an under-tenant under him 
and that the Madras Estates Land Act was not applic- 
able as between them.’eM BHUNJANGA Rao v. PERIYA- 
TH&MBI GOUNDAN, A, I B..1926 Mad. 635 1047 


—.s. 3 (2) (d)—Villages in hilly tracts, grant- 
ed in inam whether estate. 
Where a number of villages in hilly tracts were 
granted’ in iam #nd there was no evidence to show 
e either that only the revenue of the hills was granted 
or that the grantee did not own the kudivaram: 
Held, per Ramesam, J., that the villages did not 
constitute an “estate” within the meaning of s. 3 (2) (d) 
of the Madras Estates Land Act. M Tuanappa CHETTY 
v. Esur Kran Sanm, 231, W. 36 753 


———s— S. 3 (5)—Land-holder-*Post-settlement inam 
—Grant of both varams—Grantee, whether land- 
holder—Occupancy rights, acquisition of —Grant in 
inam and perpetual lease on favourable rent, 
distinction between—W astelands—Inam grant, whe- 
ther can be made. 

e 





Although the grant of a post-settlement inam com- 
prises both the varams, the grantee is a land-holder 
® andaryot under him ĉan, therefore, claim occupancy 

rights, but where tlfe gyant is of the kudivaram alone, 

the grantee is merely aryot, and his under-tenant 
cannot claim rights of occupancy. 
The @istinction "between a grant in inam and a 

perpetual lease on a favourable rent is a real though a 
° fine one, 
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Per Venkatasubba Rao, .J.—It cannot be laid down 
that an inam grant of waste land is in law impossible 
M OHINTALAPATI BUTCHI SERTAYYA GARU V. QOLLAVILLI 
APPADU, A. I. R. 1926 Mad. 526 814 


————. 58, 112, 189~—-Ryotwari holding—Rent sale— 

Suit by real owner, maintainability of. ` 

The real owner of a ryotwart holding can su ina 
Civil Court for a declaration that certain lands belong 
to him and thata sale thereof held under the provi- 
sions of the Madras Estates Land Act is fraudulent, 
invalid and not binding on him. Sucha suit is not 
barred by the provisions of s. 189 of the Madras Estates 
Land Act. M SEETHARAMA NAIDU v. GOVINDABAMI 
CHETTIAR, 23 L. W. 149; (1926) M W. N. 162; A.I. R. 
1926 Mad. 352 976 


——- 88. 131,189, 192, Ch. VI—Civil Procedure 
Code (Act V of 1908), O. XXI. rr. 89, 92—Sale of 
holding—Application to set aside sale, rejection of 
— Suit to set aside sale, maintainability of—Juris-' 
diction of Civil Courts, ! 
Civil Courts have jurisdiction in all cases in which 

they would have had jurisdiction prior to the passing 


~ of the Madras Estates Land Act, except in so far as 


jurisdiction is expressly or by necessary implication 
taken away by the provisions of s. 189 of the Act. 

A Civil Court has jurisdiction to entertain a suit 
by a ryot to set aside a sale of his holding held under 
the provisions of Ch. VI of the Madras Estates Land 
Act. The fact thatan unsuccessful application had 
been made by the ryot under s. 131 of the Act to set 
aside the sale makes no difference. M MAHALINGA 
NAICKER v. VELAYA NAICKER, 22 L. W. 794; (1925) M. W. 
N. 884; A. I. R. 1926 Mad. 190; 48 M. 490 412 


————- 8, 151—Ejectment—Agricultural land—Sale 
by ryot for building purposes—-Actual building only 
on small portion—Value as agricultural land, 
whether impaired— Landlord's right tPeject. 

Where a ryot sells the major portion of an agricul- 
tural holding for building purposes Ife in effect con- 
verts the agricultural land into. a building site, and 
thereby materially impairs the value *of the holding: 
for agricultural purposes and the landlord is entitled 
to.a decree in ejectment unders.151 of the Madras 
Estates Land Act. It is immaterial that on the date 
of the suit only a small portion of the land has been 
built upon. M CxHanpra MOULESWARA PRASAD v. 
YADAVALLI KAMESWARA, (1925) M. W. N. 776; 22 L. W. 
833; 50 M. L. J. 97; A. I. R. 1926 Mad. 157 402 


Madras Local Boards Act (XIV of 1920), ss, 35, 
56 (4)—Failure of member to attend three con-* 
secutive meetings of District Board—Restoration, 
effect of—Fresh oath of allegiance, whether neces- 
sary—Taluk Board member, election of, to District 
Board—-Loss of and restoration to membership of 
Taluk Board, effect of—Election petitiun—Amend- 
ment application after expiry of period fixed, whe- 
ther permissible. 

Where a member of a District Board fails to attend 
at the meetings ofthe Board for three consecutive 
months and is restored to office under s. 56 (4) of 
the Local Boards Act by a resolution of the Board, 
he does not become a new member but is merely 
restored to the office of membership for the balance 
of the period for which he was originally elected and 
afresh oath of allegiance is, therefore, unnecessary, 

Where a member of a Taluk Board who has been 
elected tothe District Board loses his membership 


t e n 


oO 
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of the former by absence for three consecutive 
months and thereby loses his membership of the 
District Board also and is then restored under s. 56 
(4) of the Local Boards Act to the membership of the 
Taluk Board by a resolution of the said Board, such 
resolution cannot have the effect of restoring him to 
the membership of the, District Board as well. 

An application for an amendment of an election 
petition filed after the expiry of the days allowed for 
an objection petition is not unsustainable and may in 
the discretion of the Judge be allowed. 

Section 35 of the Madras Local Boards Act is 
inapplicable to an election petition and cannot cure 
defects in an election. M Kanpasamt OHETTIAR V. G. F. 


` F. Foutxes, A. I.R. 1926 Mad. 396° e 100 
—~——~ 55, 36, 38. See O. P. O.. 1908, O. IKR. 
3 


Madras Survey and Boundarles Act (IV of 
1897), S:13, applicability of—Dispute as to 
boundaries, absence of. 

In order to apply the provisions of s. 13 of the 
Madras Survey ahd Boundaries Act, it is necessary to 
slow that there was a dispute before the boundary 
was settled, or an appeal was preferred from the 
settlement of the boundary. The meaning of the 
section is that when there has been a dispute between 
parties as to a certain boundary line and that dispute 
has been settled by a competent officer, that decision 
is binding and can only be set aside by taking 
appropriate steps for that purpose within a certain 
time. M MUNICIPAL COUNCIL, COOHIN v. PRATATH BAvU 
Devossr, 22 L. W. 671; A. 1. R. 1926 Mad. 235 18 


Madras Village Courts Act (lof 1889), s. 78 
as amendedby Act II of 1920--Rules framed by 
Madras Government, rr. 18, 64—Forum, creation of, 
for deciding disputes as to election to panchayat— 
Suit in Civi} Courts challenging validity of election, 
whether maintainable—Power to make rules: ito 
regulate appoipiments and elections, whether includes 
power to appoint Tribunal to decide objections to 
elections — efect in qualification of members— 
Panchayat Court, working of. é 


Where a public body has been created by Statute 
and that Statute empowers Government to frame rules 
for its working, it isopen to the Government to 
create a forum for the purpose of deciding disputes 
as to elections directed to be carried out under the 
Statute and thereby to exclude the jurisdiction of the 
Ordinary Civil Courts. 3 
` Under s. 78 of the Madras Village Courts Act, which 
“empowers the Governor-in-Council to make rules to 
regulate the appointments or elections of Presidents 
and other members of the Panchayat Courts, it isa 
necessary part of this power of regulation that 
Government should appoint a Tribunal to enquire 
into and decide objections to such elections. 

Under r. 18 of the rules framed by the Madras Govern- 
ment under s. 78 of the Act objections to an election to 
a village panchayat have to be made within a prescrib- 
ed time to the Revenue Divisional Officer, whose 
order, or that of the Collector, thereon is final and not 
liable to be contested by suit or otherwise. 

-A Oivil Court has, therefore, no jurisdiction to 
entertain a suit challenging the validity of such elec- 
tions. 

Hule 64 of the rules framed by the Madras Govern- 
ment under s.78 of the Madras Village Courts Act 
provides fully for the competency of the progeedings 
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of Panchayat Courts despite defects in their con- 


stitution or in the qualifications of their members. M 
Kannurt VENKATA Siva Rao v. Currroorr RAMA 
KRISHNAYYA, (1925) W. N. 874; 23 L. W. 103; 50 M. 
L. J. 148; A. I. R. 1926 Mad. 246 790 


Malicious prosecution—Damages, suit to reapver 
— Reasonable and probable cause, absence of— 
Malice, proof of. ` 
In order to succeed in a suit to recover damages 

for malicious prosecution the plaintiff must prove 

malice as well as absence of reasonable and probable ' 

cause. - 
Where a prosecution is obviously false and not 

instituted in good faith the Court will infer malice, 

but where a prosecution has been instituted under a 

bona fide belief that the accused has committed an 

offence even though that belief is mistaken, the plaint- 
iff cannot obtain a decree unless the prosecution was 
malicious as well, even if enquiry hati shown that no 
offence was committed. R Maune Set Kuaine b. Maune 
Tun NYEN, A. I. R. 1925 Rang. 221;4 Bun L.J. oe 
R. 82 < 1 


y e 
————,, su% for damages for—Death* of plaintiff— 

Legal representative, whether can continue suit. 

A suit for damages fpr malicious prosecution cannot, 
after the death of the plaintiff, be permitted to be 
earried on by his executor or legal representative. M 
PALANIAPPA CHETTIAR V. RAPARAJESWARA SETHUPATHI, 22 
L. W. 858; 50 M. L. J. 34; A.I. R. 1926 Mad. 243; 49 
M. 208 366 


Marwat grant, nature of. 

A marwat grant in Oudh is heritable, but not 
transferable. O Ram SHANKAR SINGH v. LAL BAHADUR 
Sinau, 30. W. N. 267; A. I. R. 1926 Oudh 277; 13 O, 
L. J. 216 po 637 


Mesne profits. See C. P. C., 1908, s. 2 (12), O. XXe 
R. 12. ° 768 


——— See C. P. O., 1908, O` 2XXIV 314 


, decree for—Ascertainment of mesne pofite, 
application for, nature of—Dasmissal of application, 
legality of— Limitation. © oe . 
An application for the ascertainmeyt of mesne profits 
isan application in the suit itsel and the law of 
limitation has no application to it, so long as the suit 
isa pending suit. è ° 

Where a claim for mesne profits has ‘been Jecreed, 
an application for ascertainment of mesne profits® 
cannot be dismissed, inasmuch as the dismissal of 
the application would amount to a dismissal of the 
suit which has already been decreed. Pat Braru RAM 
Mop! v. Foca Ram, (1925) Pat. 357; 5 Pat. 223; A.I R 
1926 Pat. 141; 7 P. L. T. 340° 629 


e 
———, inquiry as to—Burden of proof—Right to 

begin— Civil Procedure Code (Act V of 1908), ss. 2 

(22), 141, 0. XVIII, r. 1. 

In a proceeding for ascertainment of mesne profits, 
the amount of the profits which the person in occupa- 
tion has actually received ig a matter within the 
peculiar knowledge of that person and, under s. 108 
of the Evidence Act the burden of’ proving the 
amounts actually received will lie on the person who 


received them; but the burden of, proving the profits 9 


that the person in occupatior might have reteived 
will lie on the person who claims thgm. | 

Order XVII, r. 1, C. P. O., is applicable to such a 
proceeding by virtue of s. 141 of the Code Sid tha 


person claiming the profits must adduce his evidence , 


7 


Mesne profits—conceld. : : j 


first. Ifthe person claiming the profits adduces no 


: evidence, nd mesne profits can be awarded to him at 


all, M RaAMAKKA v. Negasam, 47 M. 800; 48M. L. J. 89; 
A. L R. 1925 Mad. 145, , 792 
, suit for—Calculation $f profits—Burden, of 
proof—Mesne profits, nature of—Civil Procedure 
Gode (Act V of 1908), s. 2. : t 
The onus of proving what profits might, with due 
diligence, have been received in any year lies upon 
the party claiming mesne profits, ‘but the onus of prov- 


_ ing what profits the person in wrongful possession 


actually received lies upon the person in possession. 

The best evidence of the profits derivable from the 
cultivation of a particular field ix any given year is 
the evidence as to the actual yield in that year minus 
the cost of cultivation: But such evidence, in order to 
be useful, must be exact, and it is always open to the 
party out of possession to falsify the accounts as to 
the number of measures of grain gathered ai the har- 
vest or the pride prevailing when they were sold or 
the cost of cultivation. He may also adduce evidence 
to prove that the occupant was not diligent and might 


have got greater profits by prgper diligence. 


* Minor—Alienat 


In the absence of evidence as to dctu@l profits, the 
next best evidence is evidence as to possible profits, of 
which evidence as to yield of similar adjoining lands 
in the year in dispute-is an example. ; 

‘The yield of the suit lands in other years is not 


. such a good guide as evigence as the yield of neigh- 


pouring lands of similar quality in the year in dispute 
would be. 

Mesne profits are in the nature of damages which 
the Court may mould according to the justice of the 
case, 

Where in a suit for mesne profits, the story of the 
defendant that he suffered a net loss is incredible or 
the loss is due to lack of proper diligence, but the 


- eplaintiff fails to produce any evidence himself as to 


the actual profits, or tite, profits which might have been 
received by the deffndant with due diligence, the 
suit must be dismissed. M MUHAMMAD ABDUL GAFFUR 
v. MUHAMMAD BAMBUDDIN, 47 M. L. J. 730; A. I. R. 1925 
Mgd. 297 - 139 


T by de facto guardian—Case in 
‘which interestof minor involved—Court, duty of. 
See HINDU LAW—GUARDIANSHIP AND MINORITY 727 


Mistake of.fact»—Money paid, when can be recover- 
‘ed——Mistake between payer and third person, effect of. 
Where money is paid under a mistake of fact 
intentionally, without reference to the truth or false- 
hood of the fact, the plaintiff meaning to waive all 


enquiry into it, and that the person receiving shall’ 


have the mdney at all evgnts, whether the fact be true 
or ‘false, the latter is entitled to retain it, but if it is 
paidjunder the impression of the truth of a fact which 
ig: untrue, it may ordinarily be recovered back, 
however careless the party paying may have been in 
omitting to use due diligence to enquire into the fact. 


The mistake must, however, be oneas between the, 


person paying and the person receiving the money and 
“ag to some fact affecting the right of the payee to 
receive the money. R-Cnina v. TE Tuor Sena, 3 R. 477; 
A.I. R.1926 Rang. 14, 233 

Mortgage. Š 

Ses Arso (7) C. P. Os 1908, O. XXXIV. 
| (ii) TRANSFER OF PROPERTY Aor, 1882, ss. 58 
' Tolo o 

m2. Comortgagors—Suit against one redeeming. 
_ See LIMITATION Acg, 1908, Scu. I, ART, 144 989 


‘ 


_ INDIAN cass, 
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a Deed, simple, executed by mortgagor in favour - 
of mortgagee—Mortgagor, heirs of, whether bound, 

A simple deed executed by the mortgagor in favour 
of the mortgagée and containing the stipulation that 
the money taken under it shall be paid at the time of 
the redemption of the mortgage can be enforced 
against the heirs of the mortgagor. O RAISUNNISA 2, 
ZorawaR San, 3 O. W.N. 1217130. L.J. 10; Æ. L R. 
1926 Oudh 228 i 675 

Foreclosure—Bengal Land Redemption and 

Foreclosure Regulation (XVII. of. 1806) — Punjab 

Land Revenue Act (XVII of 1887), s. 44—Revenue 

Records, entry in—Presumption—Redemption suit— 

Burden of proof. 

Where in the case of a mortgage comprising: a 
stipulation by way of conditional sale, the mortgagee 
purports to take foreclosure proceedings and a muta- 
tion is thereafter recorded in the kevenue Records 
showing that the mortgagee’s rights have been con- - 
verted into full proprietary rights, the burden is 
nevertheless upon the mortgagee, in a suit for redemp- 
tion brought by the mortgagor, to prove that his 
mortgage right has been converted by foreclosure pro- 
ceedings in accordance with law into a full proprie- 
tary right. The only onus thrown upon the plaintiff 
in such a case is to show that there was a mortgage 
and that it-was granted within sixty years of suit. Once 
this is established, it would rebut the prima facie 
presumption of correctness of the Revenue Record 
entry, and the onus would then be on the ‘defendant 
to show that the revenue entry isin fact correct and 
that there was a proper and legal foreclosure. L 
RULDU Ram v. SURATIN SINGA, 7 L. L. J. 618; A. I. R. 
1926 Lah. 120 531 
Grove planted by . mortgagee—Accession— 

Right of mortgagor to grove. z 

Where a mortgagee in possession, without the 
consent ofthe mortgagor, plants a grove which is'not 
necessary for the preservation of the peoperty and of 
which separate possession is not possible, the morts 
gagor is entitled to possession of the grove un+ 
conditionally. O JAHANGIR v, Ram Haraxg, 130. L. J. 
243 ° 262 
——— Interest charge. 7 

A mortgagee is entitled to treat interest due under 
a mortgage as a charge upon the property in the 
absence of a contract to the contrary and to refuse re- 
demption unless if is included in redemption price, 
L LADHA SINGH v. SUNDAR SINGH 
——— of moveable property—Sale of property in 

execution of decree against mortgagor—Mortgagee, 

whether entitled to follow property in‘ hands. of 
purchaser, ee 

A mortgagee of moveable property is not entitled 
follow the mortgaged property into the hands of -a 
purchaser who has purchased the property at a sale in 
execution of a decree against the mortgagor. 
NACHIAPPA CHETTIAR v, MAHOMED Sapir Kuan, A. I. R 
1925 Kang. 303; 4 Bur. L. J. 135 f 370 

Prior and subsequent morigages—Redemption 

—I nterest, whether must be paid along with principal 

—“GQirwi, ` whether means usufructuary mortgage. 

The meaning of the word “girwi”. is not restricted 
toa usufructuary mortgage. : 

A deed: of second mortgage recited the first mort- 
gage and declared that the mortgagor should not -be » 
entitled to redeem the first mortgage without dis- 
charging the second loan also: 

Held, that the second mortgage was in the nature ` 
of an additional mortgage hypothecating the pros 
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„perty and that the mortgagor was not entitled to 
redeem.the first mortgage without at the same time 
discharging the second. 

A deed-of second mortgage recited the amount 
borrowed and the rate of interest and then stated that 
“this money” shall be paid when the amount due on 
the prior mortgage is paid and the prior mortgage is 
redeemeg. There was no stipulation that the interest 
was‘to be added to the principal, and permission 
was granted to the mortgages .to sue for interest 
separately: f 

Held, (1) that the expression “this money“ in the 
teed included the principal money together with 
interest; 

(2) that the permission granted to the mortgagee 
to sue for interest separately was an additional pri- 
vilege granted to the mortgagee and that he was not 
bound to sue separately for interest ; 

(3) that the mortgagor was, therefore, bound to pay 
the entire amount of interest to the mortgagee at the 
time of redemption. A Sure Narain v, GAJADEAR, 24 

- A. L. J. 260 a 772 


Redemption—Amount in dispute—Absence of 
tender-—Dismissal of suit, whether justi fied—-Interest 
—Contract rate eacessive—Court, whether can reduce 
interest. i 
Where the amount to be tendered for redemption is 

in dispute the mortgagor's suit for redemption cannot 
be dismissed on the ground that no tender was made’ 

A Court has no power to reduce the contractual 
rate of interest ‘solely on the ground that it is 
excessive. O Sarpa Bux SINGH v. Kanpaia Bex 665 

Redemption by one of several mortgagors. 
One of several mortgagors is entitled to redeem the 

entire mortgage and by doing ‘so he steps into the 
shoes of the mortgagee in respect of the shares of the 
other mortgagors. L Ram LABHAYA v. KARTAR SINGH, 
7 L. Ł. J. 466; A. T. R. 1925 Lah. 651 261 
suit—Gensideration, receipt of—Burden of 

proof— Evidence Act (I of 1872), s. 102, Illus. (b)—~ 

Consideration, iradequacy of, effect of. 

Where a mortgagor admits the execution of the 
` mortgage-deed, it dies upon him to prove that the con- 
sideration mentioned in the deed had not been received 
by him in full. The mere fact that hehad been 
recklessly borrowing money would not absolve him 
from discharging the burden that lies upon him. 

An equity can be founded upon gross inadequacy of 
consideration only when the inadequacy is such as to 
involve the conclusion that the party either did not 
understand what he was about or was the victim of 
oe imposition. L JIWA Ram v. JHANDA SINGH, 1 ae 
4 : 3 


Muhammadan Law—Dower, whether property. 

The word “property” as understood in Muhammadan 
Law does not include res incorporales which a claim 
for dower is. 

The word “price” in the definition of sale in s. 54 
Transfer of Property Act, means “money.” 

A Muhammadan transferring property in lieu of 
dower to his wife does not receive any “price” within 
He meaning of that word in s, 54, Transfer of Property 

ct, - 
There is no diference in principle whether the pro- 
perty is transferred ‘as dower' or ‘in lieu of dower’, 
O BASHIR Auman v. ZOBIDA Kuatux, 3 O. W. N. 105; 
A. I. R. 1926 Oudh 186 265 

~ Gift by father to minor son—Transfer of 

possession — Registration, . 


dintrat mbit, |. 


| madan jurists. 


Muhammadan Law—contd. — 


A gift by a Muhammadan father to his minor son is 
complete when the deed of gift is’ completed and 
neither transfer of possession nor registration of the 
deed is necessary to complete it. L FATEH MAHOMED - 
v. Mirea, A. I. R. 1926 Bah. 286 ` 479 


——-— GIft—Hiba-bil-ewaz, nature of -~Conveyance 
of landed property for dower—Transaction, whethtr 
sale—Pre-emption, right of—Oudh Laws Act (XVIII 
of 1826), s. 9. - 7 
A conveyance of landed property by a husband to 

his wife in consideration of an extinction of her dower- 

debt is a gift of the form known as Aiba-bil-ewaz, in 

Muhammadan Law, and as such is not liable to pre- 

emption. It cannot be regarded as a sale attracting 

the provisions of s. 9 of the Oudh Laws Act. : 
A hiba-bil-ewaz is a well recognised mode of trans- 
fer of property in Muhammadan Law. A sale is 
equally a well-understood form of contract in the 
same law, yet according to that law the legal in- 
cidents of each case differ in many respects. . - 
A hiba-bil-ewaz isa combination of two reciprocal 
ifts. 

5 T'he consideration for aéransaction-of hiba-bil-ewaz 

in Muhammadan Law does not, therefore, rest merely 

in the pecuniary value of the subject-matter of the 
gift and of the return but there is always 4 personal 
element when the gift is madc in favour of one’s wife 
or other near relations. 

It is wholly unsafe to dedetce a rule of law that a 
claim for pre-emption can lie in respect of a transac- - 


- tion of hiba-bil-ewaz if in effect it amounts to a sale, 


when no such rule was promulgated by the Muham- 
O BASHIR AHMAD v. ZUBIDA KHATUN, 
30. W. N. 105; A. I. R. 1926 Oudh 186 265 
aaa, revocability of. , a 

When once a delivery of possession has been made 
a gift under Muhammadan Law is not revocable if 
the conditions of the gift have not been broken. L 
HAKIM Din v. OUTAB DIN, A. I. Ra 4926 Lah. 211 264 


, Interpretation of-—Jurists, difference 
among—Rule applicable. 

When Muslim Jurists of authority express dissent- 
ing,opinions upon some question, thg,Courts are af. 
liberty to adopt that view which in their opinion is 
most in accordance with justice in the*particular cir- 
cumstances of the case. A MOHAMAD AFZAL v. Monam- 
MAD Maumup, 24 A. L. J. 307; A. 1. R. 4826 ank 

Marriage with wife's sister—Issue, whether 
legitimate—Child born six months after fasid marri- 
age—Presumption of legitimacy—Evidence Act (I of 

1872), s. 112, application of. 

Muhammadan Law does not place unions, as English 
Law does, in two categories, vålid and invalid, but 
in three catagories of vbid ab initio (batil) forbidden 
but not entirely void if consummated (asid), and 
lastly valid. ; f 4 

Under the Muhammadan Law, the marriage of a 
man to a sister of his existing wife, is asid but not 
batil. Such a marriage, though invalid for certain 
purposes, is valid for the purpose of legitimatizing 
the issue. : 

Under the presumption of Muhammadan Law, in 
the case of a fasid marriage, a" child born on the 
expiry of six months of copula ig to*be regarded -aa 
legitimate. E - 

Section 112 of the Evidence Act ĉannot be held 
applicable to marriages under the Mulmmmadan"&aw, 





A any rate the section cannot haye any application, A 


pA ` 
d i 1130 > ' s 
Muhammadan Law—concld, ; . 


to a fasid marriage under that law. O KANIZA v, Hasan 
AHMAD Kuan, 3 O. W. N. 114; A. I. B- 1926 Oudh 231 82 
Restitution of conjugal rights, suit for— 
Relief, whether discretionary—Restitution, pre- 
judicial to health and hampiness of wife—Relief, 
whether can be refused. 
¿Tn the case of Muhammadans a suit for restitution 
of conjugal rights is in the nature of a suit for specific 
performance being founded on a contract of marriage 
which the Muhammadan Law.regards asa civil one. 
The relief claimed by the plaintiff in such a suit isa 
` discretionary one and it is open to the Court to refuse 
to.grant it even though the validity of the marriage 
was established onthe ground that its enforcement 
would be prejudicial or dangerous to the health, 
happiness or life of the wife. N KHURSHEID BEGAM v. 
ABDUL Rasur, 9 N. L. J. 11; A. I. R. 1926 Nag. 234 913 
“Waqf,” meaning of-—Grant in perpetuity— 

“Waqf,” use of, in deed, effect of. 

Waqf in ite primitive sense means detention; but it 
implies detention of a thing in the implied ownership 
of ‘the Almighty God in such a manner that its profits 
may revert to or be applied for the benefit of man- 
kind, and the appropriatiog is obligatpry so that the 
thing appropriated or set apart can neither be sold 
nor given nor inherited. The essential condition is 
that it should be a settlement in perpetuity or in 
other words, the ultimate end must be one that can- 
not fail. The object of a wagf must be charitable; or 
ifthe wagf is made forthe support of one’s descend- 
ants, 
religious, pious or charitable purposes. 

The mere use of the word “wagf” in an instrument 
cannot be separated from the context so as to convert 
a personal grant to a specified set of individuals into 
a public disposition. 

A deed of grant provided that the grantees and 
their grand-children, generation after generation, 
should for ever enjoy the property except in so far 
‘that they would ghave no power to transfer or 
hypothecate the property or to grant leases thereof for 
a period exceeding five years: 

Held, that the deed provided for a succession of 
slife-estates without. any ultimate dedication either to 
the poor or tf Any other charitable object recognised 

- bythe Muhammadan Law and that, therefore, it did 
not operate to create a valid wagf. A MUHAMMAD 
Avza #. MUHAMAD MAHMUD, 24 A. L. J. 307; A. I. R. 
19268All. 327 840 








Muttawalliship—Suecession. 

Under the Muhammadan Law in the absence of any 
rules laid down by the founder of the mosque, the 
muttawalli for the time being may validly appoint 
a successor to himself. M Dost MUHAMMAD v. KADAR 
Barosa, 23 L. W. 240;eA. I. R. 1926 Mad. 466 950 
Nagpur Judicial Commissioner's Court, powers 

ef revision. See Cr. P. O., 1898, ss. 435-439 851 
Negotiable fnstruments Act (XXVI of 1881), 

S. 28-—Pro-noie, execution of, for another—Personal 

liability not intended—Inducement by promisee— 

—Inducement by real borrower. 

Tf a negotiable instrument does not set out clearly 
that the maker is not personally liable the fact of the 
knowledge of the payee that the executant did not 
intend to incur personal liability is irrelevant. 

Where, however, the promisee induces the execu- 
tant of a pro-noteto sign the pro-note upon the belief 
that a third party only, and not he, would be liable 
thereunder, the executant cannot be held to be 
personglly liable, 


_. INDIAN CASES. i 


it must include an ultimate dedication for 


è ; || 
tore 
[1926 

Negotiable Instruments Act—contd. , 


Where the belief is induced by the third party and 
not the promisee, the executant cannot escape liabili- 
ty. O NATIONAL BANK or Upper INDIA v., Banst DHAR, 
3 0. W. N. 83; A. I. R. 1926 Oudh 248 94 


ss. 28, 29—Pro-note executed by guardian 
of minor—Personal liability, whether excluded— 

Pro-note executed as executor—Liability, extent of-— 

Sections 28 and 29, difference between. e 

On a negotiable instrument only the executant is 
liable. The question that has in each case to be 
determined is, on a fair construction, who is the exe- 
cutant of the document? Is the executant in truth thg 
principal although the agent's signature appears on 
the bill oris the executant the agent although the 
principal is pamed? The intention may be inferred 
from the whole of the instrument. : 

Under s. 28, Negotiable Instruments Act, aii agent 
signing a pro-note is prima acie liable on the note 
but he may exclude his liability by indicating on the 
note that he signs as agent or that he does not intend 
to incur personal liability. In each case the question 
is, are the words sufficiently unequivocal to indicate `, 
that the agent has not made himself personally liable ? 

Section 28 of the Negotiable Instruments Act in 
terms applies only to the single case of principals 
and agents, but the principle of the section is appli- 
cable to the cases of guardians and wards. 

Where the guardians ofa minor who executed a 
pro-note on behalf of the minor recited in the body 
of the note that the debt was ‘due by the minor's 
father and that they were appointed guardians by him 
but in the operative part they made thémselves per- 
sonally liable : 

Held, that their personal liability was not clearly 
and unequivocally excluded and the executants were 
personally liable. 

The language of s. 29, Negotiable Instruments Act, 
is widely different from that of s. 28 ‘ofthe Act. 
Firstly, under s.28 it is sufficientgto indicate that 
personal liability is excluded, but under s. 29 there 
must be express words limiting the liability and 
secondly, under s. 28 the agent's liability may be 
altogether excluded whereas under s. 29 the execu- 
tor’s liability can only be limited to the extent of the 
assets. ‘ 

The applicability of s. 29, Negotiable Instruments 
Act, does not depend on the question whether the 
executant is in fact the legal representative of a 
deceased peron. It is enough if the note purports to 
have been executed by the executant in his capacity 
as legal representative, such as that of an executor of 
the estate of a deceased person. 

A person who executes a pro-note as executor ap- - 
pointed under a Will, is personally liable thereunder, 
unless he expressly limits his liability to the extent 
of the assets received by him as such. M KOYYALA- 
MUDI SUBBANNA v. Kopurr SUBBARAYUDU, 50 M. L. J. 
125; A. I. R. 1926 Mad. 390 805 


S. 76 (d)—Hundi—Presentation--Hundi in 
lieu of previnus debts inadmissible—Original cause 
of action as basis of claim. 

When one and the same person isthe drawer and 
the drawee of a kundi no presentation of kundi on 
due date is legally necessary. 

Where a hundi is executed in lien of previous debts 
and the hundiis inadmissible in evideace for want of 
proper stamp the plaintif can fall back upon the 
original cause of action. L Fiems Bupau MAL PARMA 
Nayo v, Goxan Osann, 8 L, L. J, 3; 7L, 113 1015 
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Notice to husband, whether notice têwife. i 
In India, the knowledge ofa Husband cannot be 
treated as tantamount to the knowledge of the wife 
‘who is‘a pardanashin lady. O Qamar JAHAN BEGAM v. 
.Monney Mrrza, 12 O.L. J. 313; 2 O. W.N. 413; A I. 
R. 1925 Oudh 613 559 
.Nuisanĉe—Latrine—Test. 
: e Thẹ question as to whether a latrine constitutes a 
‘nuisance from the legal point of view, must be judged 


r 


` ‘by general standards og the principle enunciated in 


r 


_ ` possession of—Prayer 


‘the lefal maxim- lex non favet votis delicatorwm, and 
a particular latrine cannot be such a nuisance if 
latrines of the sort are common. all over. the city. N 


-QOPAL v. KRISHNARAO - 678 


‘Oaths Act (X of 1873), s. 9—Parties agreeing to 
~ abide by statement of referee—Hxamination of referee 
_ :—Omission—Referee, whether can be,re-examined. 

“There is nothing in the Oaths Act which declares 
that’oncea referee; by whose statement the parties 
have agreed to abide, has been put upon his oath’and 
has been examined; he-cannot be re-called and re-ex- 
amined, if all the points which are necessary to be 


- established for the decision of the'case have not been 


put to him. A Rapua KISHUN v. Kasur Natu, 24° A: D. 
J. 241; A. I. R. 1926 All. 266; 48 A. 276 510 


> >—— ss. 9, 10, 11—Revocation of offer to be 
. bound by oath—Discretion of Court. 

.. There is nothing in. ss.9, 10 and-11 of the Oaths 
Act which allows a party who has agreed to the ad- 
ministration of an oath. by his opponent to revoke his 
offer after it has been accepted by the latter but the 
Court has discretion to allow retraction if good 
grounds are shown thérefor. . 

_- When an oath has been administered, it is too late 
for the Court to pass an order allowing its retraction. 
L Ram Baas v. Dunt Cuanp, A.I. R. 1926- Lah, 240 813 


Official reports. See PRECEDENTS 121 


udh Courts Act (IV of 1925),8, 8. See Ixconn 


Tax Act, 1922, s. 66 257 


Oudh Laws Aet (XVIII of 1876), S. 9. - See Munam- 


| MADAN Law—Gugt ; 265 
Paper Currency Act (If of 1910), S. -26. See 
PRINCIPAL AND AGENT A . , 819 
237 


Pardanashin lady. See Wirt 


Parties—Suit for specific performance. See SPECIFIC. 


< Revier Act, 1877, 5. 27 (c) . : 715 
Partition—Reference’ to arbitration—Parties, joint 
Ssessic for leaving out portion of 
“property, effect of. oe =) | 

‘A reference to arbitration for partition of property 
amounts to letting. in of all. parties to joint posses- 


- sion of the property to be partitioned. 


‘A pleading in a reference. to arbitration for parti- 
tion that a certain part of thé property must, 
because of a previous decision or for any other reason, 
bé ‘allotted to one share or the other, or must be left 
out. of. consideration.in the division, can scarcely be 


called 'a withdrawal of that part of the property from. 


the’ scope of the arbitration. At the most, it is an 
attempt to withdraw that property: from the scope of 
the arbitration, tliat is to say, an admission that it 


is included in jt.. N SHEOSAHAI v. RAMKRISHNA, A. EE 


1926' Nag. 61 : } mony hae es 
———— Temporary or  permanent—Presumption— 
Burden of proof. i 2 f 


A division of property, an arrangement whereby 3 


property is divided; a‘distribution `of property are all 


GENERAL INDEX. 


. ees me 19 OlATS 
Partition—coneld. 


exactly the same as a partition of property. Buta 
„partition may bê either partial or complete and it may 


be either temporary or permanent. In the great 
majority of partitions of common property, the partition 
is meant to be permanent. Therefore, if nothing more 
is known about a partition except that it has been 
made, it must be taken to bea permanent partition 
‘unless there is evidence to show that it was temporary. 
The length of time for whicha partition has been 
allowed to stand undisturbed or without re-adjustment 
is a factor which may be taken into considerationin 
deciding whether a partition was temporary or per- 
N KesHeorao v. Maroti Rao, § N. L. R, 227; 


manent, 
A. I. R. 1926 Nag. 139. 102 
decree. See EXECUTION OF DECREE 400 


suit—Practice—Shares of all parties, deter- 

mination of, whether necessary. 
.. Ordinarily in partition suits it is the practice: to 
declare the shares of all the parties to the suit and 
to give a decree accordingly. This isto avoid multi- 
plicity of litigation, and that is the reason why all 
the sharers have to be made parties in such suits. It 
is not, however, incumbent upon the Court in all 
circumstances to give oedecree in favour of all the 
co-sharers in®a partition suit. ° 
` Where in a partition suit, the plaintiff’s claim toa 
specific share ,in the property in dispute is negatived, 
and there is no issue for determination of the shares 
of the defendants inter se, the shares of the defend- 
ants inter se should not be determined in the suit. 
M BANJOISI NARASAMMA v. BANJOISI SARASAMAA, 23 L. 
W. 157; (1926) M. W. N. 163; A. I. R. 1926 Mad. 353 61 
———— suit—Property omitted by oversight—Proce-~ 

dure. 

Where in a partition suit one of the properties 
which ought to be partitioned is, by oversight or for 
any other reason, left unpartitioned, it is open to the 
parties to draw the attention of the Court to the omis- 
sion and to get a direction from it in the matter. Pat 
BALARAM MANJHI V. JAGANNATH, a. I. R. 1925 Pat. 760 





684. 
Partnership. See Arso Contract Aor, 1872, ss. 239 


To 266. 4 
, dissolution o0f—Aceounts, mode of—Partnes- 
` ship moneys appropriated by one paPiier—Procedure, 
‘Where a partner takes moneys of the parntership 
out of the partnership business and appropriates them: 
to his own use,. he must, on accounts being taken; 
be charged with the sums withdrawn®by him asfeing 
partnership assets in his hands with mercantile in- 
terest thereon from the dates of withdrawal. 

In such a-case where it is found that the balance 
of the cash capital of the partnership is not sufficient 
to satisfy the claims of the remaining partners with 
regard to the’ contributions made by them towards 
capital, the proper progedure is to appoint a Receiver ` 
of partnership assets, to direct him to proveed with 
the collections of the outstanding debts’ of the partner- 
ship and to declare that such receipts should be em- 
ployed first towards the discharge of all outside 
liabilities, costs’ and expenses and then towards the 
satisfaction of the respective claigns on capital account 
of the partners. It is not proper in sucha case to 
credit the partner who has appropriated the partner- 
ship moneys with the receipt of such moneys and to 
require-other partners to accept bookgdebts due to the 
partnership in lieu of their clatms on the capital 
account. PC Nae Kusr %, Smam Lat SAHU, A. I. R, 
1995 P. O. 257; 23 A. L. J. 1045; (1926) M. W.N. or 2. 
P. L, T. 275; 23 L. W. 628 . 274 


Neg 


Part performance, doctrine of, applicability of— 
ape performance, agreement not capable of, effect 

of. 

_ The doctrine of part performance has no applicabil- 

ity in the case of an agreement, specific performance 

of which cannot be had under law. N CHIMASHANI v. 

Venxkatrao, 8 N. L. J. 135; A. I. R. 1926 Nag.79 841 


e 
Patents and Designs Act (Il of 1911),s. 26— 

Utility and novelty, meaning of—Patent for making 

if one piece. . 

In Patent Law, the term ‘utility’ is nop used in the 
abstract but in avery special sense. It may be de- 
scribed as an invention better than the preceding 
knowledge of the trade as to a particular article. 
Mere usefulness is not sufficient to support a patent. 

For purposes of novelty in Patent Law, it is not 
enough that the purpose is new or that there is novelty 
in the application so thatthe article produced is in 
that sense new, but there must be some novelty in 
the mode of‘application. In adopting the old contriv- 
ance to the new purpose, there must be difficulties to 
overcome requiring what is called invention or there 
must he some ingenuity in the mode of making the 
adoption. To be new the novelty must show inven- 
tion. 

Patents for making in oneepiece, articles previously 
made in two or more pieces have generally been held 
invalid. G INDIAN Vaovum Braxe Oo. Lro. v. ELS, 
Luarp, 42 O. L. J. 543; A. IR. 1926 Oal. 152: 53 C. 
306 1008 


Patna High Court Rules, Ch. IK, rr.1, 4, 30— 
Paper-book, printing of-—Registrar, whether can 
grant exemption. 

Rule 30 of Ch. IX of the Patna High Court Rules 
must be construed as subject to rr. 1 and4of the 
Chapter, and the Registrar has no authority to exempt 
a party from having a printed paper-book prepared in 
a case. Pat Tarkesuwar PRASAD TEWARI V. DEVENDRA 
Prasan Tewari, 3 Pat. L. R. 270; 7 P.L. T. 267; A.L 

eR. 1926 Pat. 180 184 


Penal Code (Act XLV of 1860), ss. 71,147, 149, 
342—Rioting and wrongful confinement— Separate, 
sentences, legality of. 

Members of an unlawful assembly who attack a 
person and then, take him and confine him in a house 
cannot be given,separate sentences under s. 147, and 
g. 342 read withes. 149, Penal Code, by virtue of s. 71 





of the Code. C AMIRUDDIN v. EMPEROR, 40 O. L J. 
306; A. LeR, 1925,Cal. 217; 27 Or. L. J. 232 216 

%4- 3. 97. See PENAL Cops, 1860, s. 302 459 
——_—- §.120B. See Prya Oone, 1860, s, 141 145 


8. 120B—Conspiracy, ingredients of—Overt 
act, value of. 
The ingredients of the offence of conspiracy are:— 
(1) That there should be an agreement between the 
persons who are alleged%o conspire; and 
(2) that the agreement should*be:— 
41) for doing of an illegal act, or 
(ii) for doing by illegal means anact which may 
not itself be illegal. 
Conspiracy is a substantive offence and has nothing 
to do with abetment. Although an overt act may be 
Specified inthe charge *yet this is not (except when 
the end of the conspiracy is not to commit an offence) 
necessary. The overt act or acts is or are introduced 
not as partially constituting an offence but as giving 
infoymation and @xampple as to what the conspiracy 
was. -The offence is conspjracy. Nor is there any 
limit to the number of overt acts which can be given 
ntheeharge,  - ; 
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. . 

It isnot necessary that each conspirator should be 
aware of all the acts done by each of the conspirators 
in the course of the conspiracy. i 

lt is, however, necessary that there should be one 
conspiracy and not a series of conspiracies and crimi- 
nal acts unconnected by unity of intention. $ CHANDI- 
RAM v, Emperor, 27 Cr, L. J. 286; A. I. R. 1926 a re 

ss. 1203, 420—onspiracy, charge of, 
essential requisites of —Nature of proof—‘Where an 
express provision has been made in the Code for the 
punishment of such conspiracy,” meaning of. 
A charge of conspiracy in respect of but one 





agree~ 


ment between several accused persons to cheat such 


members ofthe public as they could defraud by 
deceitful means is not a bad charge. 

Tt is immatetial if all theaccused had concocted the 
scheme of the conspiracy or that all of them should 
have originated it. It is sufficient if it originated with 
some of them and the others had subsequently joined 
the original conspirators. h À 

The conspiracy may be proved either by direct evi- 
dence or by proof of circumstances from which the 
Court may presume the conspiracy. 

The words “where an express provision has been 
made in the Code for the punishment of sucha con~ 
spirdcy” appearing in s.120-B ofthe Penal Code do 
not mean that where there is proof of an abetment 
of an offence, the charge should be for such abetment. 
It is optional for the Crown to proceed for abetment 
of an offence committed in pursuance of the con- 
spiracy or of the offence of conspiracy. - : 

The inclusion ina charge of conspiracy to cheat of 
certain specific offences relied on by the prosecution 
in proof of the substantive offence of cheating does not 
render the charge illegal as being in respect of diffey- 
ent offences specified therein. S$ KISHANCHAND v. 
Emperor, 27 Or. L. J. 243; A. I. R. 1926 Sind 171 419 
———~- 88.141, 120B, 149, 152,- 302, 506— 

Criminal Procedure Code (Act V of.1898), ss. 196-A 
239—Conspiracy to obstruct Police nd stop sale of 
certain goods—-Unlawful assembly—Rioting—Murder 
committed in course of rioting—Responsibility of 
members of unlawful assembly—Sentence —Same 
transaction—vJoint trial, liability df., 

A large crowd of men assembled ata village and 
agreed among themselves to proceed in a body to a 
certain Police Station, there to threaten and to obstruct 
the Sub-Inspector of Police and the Policemen with 
him in the discharge of their duty and then to proceed 
to a certain bazaar and stop the sale of intoxicants, 
meat, fish, etc. It, was also agreed that ifthe Sub- 
Inspector of Police did not act in a certain manner and 
offered resistance, he and the Policemen with hin 
would be assaulted. The crowd tħen proceede 
towards the Police Station and on arrival there started 
an altercation with the’ Sub-Inspector of Police. 
Their behaviour and attitude was such that if they 
had been called upon to disperse. they would not have 
done so. During the course of the altercation the 
members of the crowd began to throw stones at the 
Police. The Police then fired, killing’ two men and 
wounding several others. The mob inflamed to fury 
then murdered the Police Inspector and several other 
Police and chaukidars. Some of the members of the 
crowd were charged with offences under ss. 120-B and 
302 read with s. 149 of the Penal Code and were 
convicted of the latter offence at one trial. 

Held, (1) that the immediate object of the crowd aa 


it reached the Police Station being to threaten and ta 
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obstruct the Police in the discharge of their duty, it 
wasan object to commit an offence punishable under 
8. 152 of the Penal Code which was in itself sufficient 
to bring the matter within the purview of the third 
clause of s. 141 of the Code and that consequently the 
crowd formed an unlawful assembly when they started 
frome the village ; 

(2) that the agreement arrived at between the mem- 
bers of the crowd to stop the sale of intoxicants, meat, 
fish, etc., In the bazaar, under the circumstances, was 
an agreement to commit an offence under s. 506 of the 
Penal Code and that for this reason also the crowd was 
an unlawful assembly within the meaning of s. 141 of 
the Code; 

(3) that as soon as stones began to be thrown at the 
Police by the members of the crowd at the Police 
Station, the members of the unlawful assembly became 
guilty of rioting and that in view of what happened 
subsequently the charge under s. 302 read with s. 149 
of the Penal Code was fully established as against 
every one of the accused persons who was proved by 
evidence to have continued an active participant in 
the rioting after the moment when stones began to be 

. thrown, unless it could be inferred from credible evi- 
dence that a particular accused person had separated 
himself from the rest before the offence of murder had 
been committed by any of them ; 

(4) that having regard to the fact that the majority 
of the accused were ignorant peasants who had been 
drawn into the affair by misrepresentation of facts and 
preposterous promises concerning the millennium of 
Swaraj, the arrival of which was to be forwarded by 
courage and resolution on their part, those of them 
against whom specific acts such as would have 
resulted in their conviction ona charge of murder 
apart ffom the special provisions of s. 149 of the Penal 
Code, were not proved, did not deserve the extreme 
‘penalty of death and should be sentenced to trans- 
portation for life only; 

(5) that the charge against the accused being that 
the events which eccurred at the Police Station follow- 
ed upon the alleged criminal conspiracy arrived at 
between the accused at the village and were so con- 
nected therewith, not merely by sequence of time but 
by the link of cavtsation, as to make the conspiracy 
at the village and the subsequent assault on the Police- 
men at the Police Station parts of the same transac- 
tion, within the meaning of that expression in s. 239 
of the Or. P. C., the joint trial of the accused was 
perfectly justified ; . 

(6) that in order to decide whether the joint trial of 
the accused was or was not legal the Judge had to 
look to the case for the prosecution as set forth in the 
charges themselves and that it was not necessary for 
hih “to consider whatjhe position would bif he 
agenti aal came to the conclusion either that no 
offence punishable under s.120-B was committed by 
any of tHe accused or that if any offencs was so com- 
mitted it was one excluded from his cognizance by 
s, 196-A of the Or. P. C. 

Whatever may be said in defence of peaceful picket- 
ting when undertaken in the market of a large town 
by individuals or by small groups of earnest and 
enthusiastic men or women, has no application what- 
‘ever to the flooding of a small bazaar by a body of 
men whose mere presence there would puta stop to 
all business which could only be carried on with their 
consent and wifh their active assistance, 

In every case of a conviction on a charge of murder 
the law regards the sentence of deathas the normal 
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and the appropriate sentence. Where the Oourt 
sees fit to pass the lesser sentence of transportation 
for life it must record its reasons for so doing. A 
ABDULLAH V. EMPEROR, A. I. R. 1924 All, 233;27 Cr. L. 
J. 193 145 
———— 58. 141, 143—Unlawful assembly, what is— 

Common object--Meeting for deliberation. : 

An assembly cannot be an unlawful assembly within 
the meaning of s. 141 of the Penal Code unless the 
common object-of the persons comiposing the assembly 
falls within one of thefive classes described in that 
section. 

‘For the purposes of s. 141 of the Penal Code the 
“common object” must denote a common object then 
and there as an assembly to take action, and it cannot 
be held that there was such a common object because 
the members of the assembly agreed at some uncertain 
future date to take individual action. 

Where the members of an assembly merely agree 
as to what they should individually do, when, in the 
ease of each person separately, a deman@ is made for 
the payment of a certain tax, the ‘assembly doeg! not 
come within the definition ofan unlawful essembly 
as laid down in s. 141 of the Penal Code. R EMPEROR v. 
Nea Tun Maung, A.T. R. 1925 Rang. 362; 4 Bur. L. J. 
169; 27 Cr. L. J. 337 849 


———— 88.147, 149, 323—Unlawful assembly— 
Injuries inflicted by members—Rioting—Hurt-— 
Convictions for separate offences, legality of. 
Section 149 of the Penal Code creates no substan- 

tive offence in itself. Itis merely declaratory of the 

law and makes a person who has beena member of 
an unlawful assembly liable for the offences com- 
mitted by any other member of it. But s, 147 of the 

Code creates a substantive offence in itself and makes 

a p2rson guilty of the offence of rioting as distinct 

from actually causing any injury or hurt. Similarly 

s. 323 of the Code createsa distinct offence in itself. 

Where, therefore, more injuries than one are caused 

by tha members of an unlawful assembly they can be 

convicted of offences both undef s. 147 and under 

s. 323, read with s. 149 of the Penal Code. In sucha 

cass, assoon asthe first injury, is caused to any 

person, forc2 is used and the offence of rioting ide 
complete. Subsequent injuries though inflicted in 
pursuance of thesame common object fvould be dis- 

tinct injuries justifying a conviction under s. 323. 

A CHHIDDA v. EMPEROR, 24 A. L. J. 178; 27 Og L.J. 

237; A. I R. 1926 All. 225 ° . 463 


s3. 147, 149, 332—Consiable interfering 
with wrestling match— Assault on members of Police 
force—Rioting—Sentence. 

Ons of the Constables deputed to keep order at a 
wrestling match interfered with the wrestling, where- 
upon several members of the audience set upon the 
members of ths Police farca pressnt, hustled them and 
tore their uniforms: ey: . 

Held, (1) that the assiilants of the Constables were 
guilty of offenc2s under ss. 147 and 332/149, Penal 
Code; 

(2) that, in the circumstances of the case, severe 
sentences were not called for. A MIRAN v. EMPEROR, 
23 A. L. J. 1027; A. I R. 1928 All. 168; 27 Or. L. J. ae 

2 22 
33.148, 302——Rioting -Deadly weapans— 

Death caused by blows—Offence. e a 

Accused, five ia number, assembled at a canal water- 
head to divert water by force and armed themselveg 
with deadly weapons to strike and vanquish anylady 
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who should stand in their way and prevent them from ` 


accomplishing their purpose. The patty of the deceased 
remonstrated with the accused whereupon the accused’ 
_ assaulted tlem with their Mies and caused the 
“death of the deceased: - 

‘Held, (1) that the accused constituted an unlawful 
assembly. and became guilty‘ of rioting when they 
ustd their weapons in pursuance of their common 
object; - 

(2) that as every one of the ageused Knew that the 
weapons were likely to be used’ with deadly effect, 
they were all responsible for the fatal injury inflicted 
on the deceased. L Harr Sinex v. EMPEROR, 7 L. L. 


J. 576; A. I, R. 1926 Lah, 4; 27 Cr. L. J. 233 217 
~——— SS. 149,152. See PENAL Cone, 1860, a. lal 
Sd 4 


—_—— $. 173—Criminal Procedure Code (Act V 
of 1898), s. 160—Notice to attend enquiry, refusal 
to accept—Intentionally preventing service—-O fence. 
Refusal to a&cept a notice issued by a Police Officer 

under’ s. 160, Cr. Í ©., requiring attendance at an 

enquiry does not amount to an offence - under s. 173 

of the Penal Code. A Banapur v. EMPEROR, 24 A. L. J. 

215; 27 Cr. La J. 284; A.I. R. 1926 All. 4 -460 


———— 88, 179, 193—Criminal Procedure ‘Code 
(Act V of 1898), s. 480-—Witness, prosecution of— 
False answer to question—Refusal to answer question. 
Where a witness on being asked: the name of his 

paternal grandfather, replies that he does not remem- 

ber it, it is not a refusal to answer the question, and the 
witness cannot be proceeded against under s. 179, Penal 

Code, read with s. 480, Or.P. O. although if the 

answer is false, the witness could be "prosecuted under 

8.193, Penal Codo. L KALLU v. Empzror, 27 Cr. L. J. 

252; ‘A. L R. 1926 Lah. 240 428 

—-—— $s. 190, 44—Threat to institute civil suit, 
“whether threat of “injury.” 

“A threat to institute a civil suit for a declaration 
of right against any, person who is objecting to such 
right does not amount toa threat of “injury” within 
the meaning of s. 190 of the Penal Code. A Murar 
RAI v. EMPEROR, 24 4. L. J. 3145-27 Or. L. J. 351; Be 5 
R. 1926 All. 277 


——— 8, 19 3*-Cr minal Procedure Code (Act 7. A . 


` 1898), ss. 195, 476—Perjury—Statement literally true 
—Complaint, whether should be made. 
-A-Cowrt is not justified in making a complaint of 


perjuty, against’. person in respect of a statément- 


which is literally and strictly speaking true. L 
Ouraan DIN v. EwurerorR,? L. L. J. 621; 27 Or. L.J. 
330 746 
———— 8, 211—False charge made before Police— 
. Offence, 
Where a person makes areport to the Police de- 
liberately but falsely charging another with. having 


committed an offence with the intention that -the Police . 


should put that person on his trial, he is guilty of 
an offence under 8. 211 of the Penal Code. 

A charge laid before the Police amounts to the 
institution of a criminal proceeding within the mean- 


e ing of the latter par of 6.211 of the Penal Code. 


Pat PABMBSHAR LALL v, EMPEROR, 4 Pat. 472; A. I. R. 
1925 Pat. 678; 27 Cr. L, J. 373 885 
8. 302. See PENAL Cope, 1860, s. 141 145 
S. 302.—Death caused by attack with sharp- 
. edged weapon—Offence. 

» In the coumse of an alttrcation, accused suddenly 





atrugk! the deceased’ with a sharp-edged weapon causing, 


two: wounds of a penetrating nature, one of which com- 
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pletely perforated the heart and the other penetrating. 
the abdomen divided the intestines, from the effect of. 
which the deceased died at once; 

Held, that having’ regard to the nature of the 
wounds inflicted, the accused must be deemed to have 
intended to cause death or ‘at least such bodily injury 
as was likely to cause death and was, therefore, guilty 
of murder, L LACHAMAN SINGH V. EMPEROR, 7 LL. d. 
582; 27 Or L. J. 238: A.I R. 1926 Lah.143 ®© 222 
———. 58, 302, 97—Death caused in pre-arranged , 

hahi Mar der— Private defence, right of. 

Where members’ of two rival factions armed with 
deadly weapons take part’ in a pre-arranged fight, ‘and, 
deaths are caused on either side, no question of the 
exercise of the right of private defence arises, andi 


all those who take part in the fight are guilty of the 


offence of murder. L Manar Kuaw-v. EMPEROR, 7 L: La. 
J. 628; 27 Cr. L. J. 283; A. I. R. 1926 Lah. 921 459 


ss. 302, 304, 323—Blow’ struck - with 

heavy weapon--Disappear ance of pérson struck — E 

Offence. 

Accused struck his brother's widow with a heavy 
moosal, felled her to the ground, and then dragged: 
her into the house after which’ no trace of her could’: 
be discovered: 

Held, that in the absence of definite evidence that 
the woman had died and that-her death was-due. to 
the blow which-the accused dealt her, the accused 
could not be convicted of -an offence either under 

s. 302 or under s. 304 of the Penal Code and that at the 





most he was guilty of an offence under s. 323 of the’ - 


Penal Code. L Buorav. EMPEROR, `27 Or. L, J, 275 45t: 


— > ss. 304A, 337, 338, "465, 471—Criminal 
Procedure Codé (Act y of 1898), 5. 235—Accident. 
causing loss of life and injury to person—Neglect: of , 

_duiy—forgery committed by accused, to screen kim 

` self from criminal liability and to continue in 

employment—J oinder of charges——“‘Same tr ansactioni, 

meaning of —Contributory negligence plea of, whether 
relevant, 

In a prosecution under ss, 304-A9337 and 338 of the’ 
Penal Code the accused cannot claim the benefit of an, 
aay of judgment when he has exercised no judgment 
at a 

The expression “gross negléct” finds no place i in the” 
Criminal Law of India. That law does not render 
a mere casual inadvertance of duty-criminal, but such, 
neglect of duty as either directly results in loss of 
life or injury to person or such neglect. as endangers’ 
life or property. 

Where a perso is charged with the offence, of ¢ caus 
ing.loss of life by:a negligent’ omission, it is not open. 
to him to rely on the plea of contributory negligėnco: 
which is distinctly recognized i in the Law of Torts but, 
finds no place in an indictment for criminal negli- 
gence. In.such a case the question ig what was - th e 
proximate cause of the accident. . 

The arena of facts covered by the expression’ ‘ame, 
transaction” used in.s. 235 of the Cr. P. O. varies’ 
with the circumstances of each case. The real and. 
substantial test for determining whether several 


. 


offences are so connected together as to form one trans- , 


action depends upon whether they are so related toge- - 


ther in point of ‘purpose or as cause and effect or-as 
principal or, subsidiary acts as to constitute one, con- 
tinuous action. | 

It was the duty of the accused to make-a periodical 
inspection of.certain boilers in order to-seé that the. 


boilers were ina ät condition to be worked, One of 
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„the boilers exploded and caused loss of life and injury 
to person, the accident being due to the fact that 
the crown stays of the boiler were badly corroded, 
some of them having disappeared altogether. If the 
accused had carried out his duty of inspecting the 
boiler from time to time, all possibility of the accident 
would have been avoided. During a departmental 
enquiry into the cause of the accident, the accused 
produced a Dak Despatch Book in order to prove that 
‘he had submitted periodical reports of his inspection. 
eof the boiler to his superior officer. He also relied on 
certain entries made by him in a private book to show 
that he had reported on the condition of the crown 
stays. The entries in the Dak Despatclf Book and the 
priyate book produced by the accused were suspected 
to be forged and the accused was put on his trial on 
three different charges, (1) under ss. 304-A, 337 and 
338 for neglect of duty resulting in the bursting of the 
boiler and causing loss of life and injury to person, 
2) under ss. 465, 471 or in the alternative under 
s. 193 of the Penal Code for having forged entries in 
his private book with the object of inducing the officer 
who was holding an enquiry to form an erroneous 
cpinion and (3) under s. 477-A of the Penal Code for 
falsifying Dak Despatch Book. He was convicted 
under the first and second heads but was acquitted on 
the third ; 

Held, (1) that the neglect of the accused resulting in 
the bursting of the boiler and the subsequent forgeries 
with the object of screening himself from criminal 
liability and in order that he might be retained in his 
employment were part of the same transaction within 
the meaning of s. 235 of the Cr. P. O., and that there 
was consequently no misjoinder of charges ; 

(2) that the bursting of the boiler being due to the 
neglect of duty of the accused and that the accused 
having forged the entries in the private book with the 
object of being r€tained in employment, his conviction 
on the first and second charges was justified. S 
Woopwarp v. Iéupfror, 18 S. L. R. 199; A. I. R.1925 
Sind 233; 27 Or.-L. J. 257 433 


8. 309—Attempt to commit suicide, 
An attempt to commit suicide should not be treated 
lightly. A EMPEROR v. Kesar, 27 Cr. L. J. 303; 24t A. 


L. J. 228; A IR. 1926 All. 226 591 
——— 8.323, See PeNAL Cone, 1860°s.147 463 
——— §,332. See Pena Cope, 1860, s. 147 224 


S. 332—Police Act (V ef 1861), s. 34— 

Playing cards in street—Offence—Prohibition by 

.gonstable— Discharge of duty. 

Playing cards in the street is no offence under s. 34 
of the Police Act and, therefore, a constable prohibit- 
ing people from doing so cannot be said to be acting 
in discharge of his duty. L Mur CHAND v. EMPEROR, 
27 Or..L. J. 377; A. I. R. 1926 Lah. 250 889 


————— 88. 337, 338. See Pexar Cong, 1860, s. 304A 
433 
confinement— 
concealed— 


—— 88. 342, 365—Wrongful 
Whereabouts of person confined not 
Offence. 

The intent to cause the person abducted to be secretly 
and wrongfully confined is an essential element of an 
offence under s, 365 of the Penal Code. 

‘Accused wrongfully confined their sister but her 

whereabouts were not concealed from her other re- 

latives ‘and persons interested’ in her: 

` Held, that the accused were guilty of an offence 

under 5. 342 of the Penal Code but not of an offence 
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under s. 365 of the Code. L AKBAR ALI v. EMPEROR, -7 


213 
——— S. 365. See Prenat Cone, 1860, s. 342 213 
— S. 366—Abduction, what constitutes. è 
In order to sustaina charge under s. 366 of the 
Penal Code, it is not necessary for the prosecution to 
establish that after the woman had heen by force 
compelled to leave her house, she was by force com- 
pelled to go to various places. O KERMAT MANDAL v. 
EMPEROR, 42 C. L. J. 524; 27 Or. L. J. 263; A. IR. 
1926 Cal. 320 439 


———— S. 379—Theft—Catching fish in poromboke 
tank in assertion of bona fide right—Offence. 
Catching fish in a poromboke tank in the assertion 

ofa bona fide right does not amount to the offence of 

theft. M Varrat MATHARAN V. NARAYANAGWAMI IYER, 22 

L. W. 673; A. I. R. 1926 Mad. 210; 27 Cr. L. J. 343 855 


s. 397—“Uses,” meaning of--Use'of handle 
of axe, whether use of geadly weapon. 

The word ‘@®ses™ in s. 397 of the Penal*Code should 
be construed ina wide sense so as to include not 
merely cutting, stabbing or shooting (as the case may 
be) but also carrying the weapon for the purpose of 
overawing the person robbed. 

A hatchet being a deadly weapon, it will be deemed 
to have been used asa deadly weapon whether it is. 
its head or handle that is used. S Nazar SHAH v 
TMPEROR, 27 Cr. L. J. 334; A. I. R. 1926 Sind 150 750 


403—Criminal misappropriation— 

Repudiation of trust—Sapurddar of attached pro- 

perty—Failure to deliver property—Covenant for 

delivery of price—Civil liability. 

Section 403, Penal Code, is in no way restricted to 
appropriating property to one’s qwn use. If a trustee 
repudiates the trust and asserts" that he now holds the 
property on behalf of a person other than the one 
who entrusted him with it, he has misappropriated 
the property just as much he would have been said 
to misappropriate it if he had been pytting forward 
his own claim to it. x 

When a Receiver attaches property and entrusts it 
to some person, he does not purport to sell it to 
him or dispose it of at that timg The Receiver 
may not even be in a position to know itf true 
value. The intention of the parties is that the 
articles should be returned in specie or produced at 
the time when the auction sale is to take placa’ The 
covenant in the sapurdnama, that the person entrusted 
with the property would be liable to pay a certain 
amount in case he fails to d@liver the property, is 
more by way of securi¢y than because the property 
is transferred to him with liberty to dispose it of*or 
withhold it. In such cases it is the true intention 
of the parties which must be taken into account. 
Therefore, if the property is not produced the sapurd- 
dar is guilty of criminal misappropriation. It is not 
a case of mere civil liability. 6 

The mere fact that there is a civil liability does 
not necessarily absolve one from criminal liability. 
A INDAR SINGH v. FNMPEROR, 27 Cr.*L. J. 297; 24 A. L. 
J. 270; A. L R. 1926 All 392; 43 A, 288 585 
——— sS. 405—Crimingl breach of tiust—Nomi- 

nal sale of engine by person entrusted, whether 

amounts to offence. . e. 

Accused who was entrusted with an engine exe- 
cuted a nominal sale-deed therefor*to a third person 
but the engine was not ‘temoved from its place 
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and was still available to the true owner who suffered 
+ no loss by the sale: 

Held, that on these facts a c8nviction of the accused 
foy criminal breach of trust was not sustainable. M 
RUKMANI AMMAL v, MUTHUSWAMI Reppr, 50M. L. J. 
94; 27 Or. L. J.331 > -747 
————— S, 406 -Money advanced to accused under 
lawful agreement—Agreement becoming incapable 
of execution—Retention of money in lieu of debt 

dtie to accused-—O pence. 
Where a sum of money is placed in the hands of a 
pemon under a lawful agreement which, howeyer, 
ecomes subsequently incapable of execution, and is 
retained by him afterwards against a debt due to him 
«he cannot be held guilty of criminal breach of trust 
..mnder s. 406, Penal Code. A PURAN v. EMPEROR, 2? Or. 
v“ L. J. 383; A. I, R. 1926 All. 298 895 


ss. 411, 45 7—Siolen proprety found in house 
occupied by several persons—Eaxclusive possession— 

Offence. 

Certain stolen propertyvas found econcealed ina 
dung heap in the courtyard of a house which was 
owned and occupied by four persons : 

Held, that the property could not be said to be in 
the exclusive possession of any of the occupants of the 
house and that none of them could, therefore, be 
convicted of any offencéeunder s. 457 or 411 of the 
Penal Code. L Qam Din v. EMPEROR, 7 L. L.J. 223; 
27 Gr. L. J. 249 425 
-— 8.457. See PenaL Copr, 1860, s. 411 425 


———— 8. 457—Burglary—Conviction based on pro- 
duction of non-identifiable articles, legality of. 
Complainant's shop was broken into anda quantity 

of cotton and some pieces of cloth were stolen, but 

e complainant did not furnish the Police with a list of 
the articles which had been stolen. Accused was seen 
next morning in th@ village carrying bundles of cloth. 

He was subsequently arrested and produced a bag of 

cotton and certain pieces of cloth of. an ordinary 

haracter which any*cloth merchant might be expect- 
ed to stock angesell? but which were claimed by the 
complainant as belonging to him: 
Held, that tle evidence against the. accused was of 
an inconclusive character and was not sufficient to 
suppgrt a eonvietion under s. 457 of the Penal Code. 





L Wasat v. Emperor, A. I. R. 1925 Lah. 495; 7 L. L. J. 
277; 27 Or. L. J. 299 587 
——— 88, 471, 477A, See Pewar Copr, 1860, 

s. 304A 433 


— s.499—Defamation—Good faith—Principles 
applicdble—Crimingl Procedure Code (Act V of 
1898), s. 842 (2)—Written Statement by accused— 

rivilege, 

here is a distinction between criminal and civil 
liability for defamation. Civil liability is to be deter- 
mined by the principlesof English Law, but criminal 
liability is governed by the provisions of the Penal 

Code and those provigions alone. . 

A finding that a defamatory statement was made in 
good faith within s. 499, Penal Code, cannot be read 
into a genéral statement by the Sessions Judge, that 
the statement was covered by privilege, and that it 
wis made not with he intention of doing harm to the 
person defamed but witk the object of saving the 
person making it. 

The immunity conferred by s. 342 @), Cr. P. O., does 
not extend to a wrjtten statement by the accused. A 
Cuasra Devi v. PIRBHU LAL, 27 Or, L. J. 253; 24 A, E. 
3.229%; A. 1, R. 1926 Al. 287 429 
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——— ss, 499, Excep. 9, .500—Defamation— 
Statement made by Advocate, whether privileged— 
Absolute privilege, doctrine of, whether applicable— 
Malice, proof of-—-Advocate, position and duties of. 
Section 499 of the Penal Code is meant to be 

universal and the English “Law of absolute@rivilaga 

does not apply in this country to statements of Ad- 
vocates in judicial proceedings. 

It is, however, for the public good that a person 
charged with the responsibility of an Advocate should, 
so far as may be, feel unfettered by any control other 
than that of the Presiding Judge, in the use of every 
weapon placed at his disposal by the law for the 
defence of the liberty of his client. ki 

Exception 9 to s. 499 of the Penal Code must, 
therefore, be interpreted accordingly, and it is the. 
duty of a Court when a complaint is made against an 
Advocate or Legal Practitioner for defamation that it 
should presume that the remark was made on instruc- 
tions and in good faith; and unless circumstances 
clearly show that it was made wantonly, or from 
malicious or private motives, the complaint should not 
be entertained. 

Even if the circumstances suggest recklessness or 
malice, further enquiry. should be made and an 
opportunity, if possible, should be given to a Legal 
Practitioner to offer an explanation before summons is 
issued against him. 

Per Brown, J.—A definite pronouncement of the 
Indian Legislature is not liable to be overridden by 
the provisions of the Common Law of England. 

The law as to absolute privilege is not applicable 
to the Criminal Law of defamation in India. The 
Indian Penal Code is a complete Code in itself. It 
is toa large extent founded on the Common Law of 
England, but the ordinary criminal offences in this 
country are punishable, not becausg they would be 
offences under the English Common Law, but because 
they have been declared to be affences punishable 
under the Penal Code. Section 499 defines the 
criminal offence of defamation. The section is 
quite clearly wide enough in certain circumstances to 
make statements made by Advocates in the exercise 
of their profession amounting to criminal defamation 
punishable under s.500. There are a number of 
exceptions set forth in s. 499, and any statement fall- 
ing within those exceptions does not amount to 
criminal defamation. But any statement which does 


not fall within any of these exceptions, and which - 


otherwise satisfies the terms of the general definition 
in the section is quite clearly declared by s. 499 read 
with s. 500 to be punishable. 

If an Advocate is to carry out his duties to his client, 
he must frequently have to make imputations or 
statements, the correctness of which he has not had 
the time or opportunity to verify, and it isa very 
fair presumption in ordinary cases that a statement or 
imputation so made by an Advocate in the course of 
judicial proceedings is made, not for the purposes of 
defamation, but in good faith, for the protection of 
the interests of his client. In sucha case, therefore, 
to establish an offence of criminal defamation it is 
necessary not only to show that a defamatory statement. 
has been made, but that it has been made maliciously, 
wantonly, or with some improper motivs. A Magistrate 
should refuse to take cognizance of a complaint in 
such a case unless there is some allegation of malice 
wantonness or improper motive. R MCDONNEL v. 


EMPEROR, A. I. R. 1925 Rang. 345; 4 Bur. L J. 147; 3 R.. 
e 


524; 27 Or, L, J. 321 © 737 


. 
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————- s. 500—Defamation—Challenged statement. 
A person who maliciously makes a defamatory state- 
ment in respect of another, in the presence of several 
persons, is guilty of defamation, notwithstanding that 
he makes the statement on being challenged todo so 
by the person defamed, A Bexr Ram v. Emperor, 27 
Or. B. J, 310; A. I. R. 1926 All. 237 694 


8. 500—Defamation—Degradation in caste— 

Privilege. 

A statement by the accused to certain members of 
the caste that the complainant had become a sweeper 
by reason of his having shaken hands and associated 
with sweepers, is defamatory and ds not privileged 
where it does not represent the decision formally 
arrived at by a panchayat held to consider the matter. 
A KHAMANI v. Empzror, L. R.6 A. 207 Cr.; 24 A. L. J. 


171; 27 Cr. L. J. 296; A. I. R. 1926 All. 306 584 
———$ 506, See Pewar Cone, 1860, s. 141° 145 
Permanent Settlement. See BENGAL REGULATION, 
1793 338 
Pleader, appearance against former client. See 
MADRAS Orvin Rugs or PRACTIC, R. 277 300 


Consent to compromise. See key 


Pleadings. See Arso C. P. C., 1908, O. VI, O. VII. 
——— Adverse possession, plea of—Appeal— Plea, 
whether can be taken, 

Ordinarily a plea of adverse possession should be 
distinctly raised in the pleadings and should also 
form the subject-matter of an issue, but a party may 

“be allowed to succeed on a title by adverse posses- 
sion pleaded for the first time in the Court of Appeal, 
if such a case arises on facts stated in the pleadings 
and the opposite party is not taken by surprise. Pat 
Batisa Kusrg. RAJA Rast Panpey, (1925) Pat. 343; A. I. 
R. 1926 Pat. 192; 7 P. L. T. 393 177 


—— and ‘proof—Injunction, suit for—Property 
alleged to belong to plaintiff—Finding as to public 
nature of property, effect of. 

Plaintiff alleging that a chabutra in an open space 
belonged exclusively to him, instituted a suit for an 
injunction restraining the defendant from interfering 
with the plaintiff's user of the chabutra. Defendant 
pleaded that the chabutra belonged*to him. It was 
found that the chabutra was public property and 
belonged neither to the plaintiff mor to the defendant: 

Held, that having regard to the frame of the plaint- 


e iff's suit, the suit must be dismissed on the finding that 


the chabutra did not belong to the plaintif. N 
Barxoo v. ATMA RAM : 818 


Polfce Act (V of 1861), S. 34. See PeNAL CODE, 

1860, s. 332 889 

— S. 34 (4)—Supplying water to public and 
receiving tips— Water, whether “exposed for sale.” 

A person who sets up a chauki (wooden board) with 
an earthen jar filled with water on a public place and 
supplies water to all those who want it, cannot be 
said to expose the water for sale within s. 34 (4) of 
the Police Act, merely because sometimes some of 
the persons who take water do voluntarily give tips 
to him. , 4 

The expression “exposes for sale” in s. 34 (4), Police 
Act, implies that every person who takes any quantity 
of the thing exposed has to pay for it. A KALAP NATH 
v. Emperor, 27 Cr, La. J. 303; 24 A. L. J, 292; A. I R. 
1926 All, 288 591 
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Practice, 


See Arso (i) CIVIL PROCEDURE. i 
(11) CRIMINAL PROCEDURE, 
(tii) Eevipgnog. 
Court allowing one party to call opposite 
party as witness. See EVIDENCE -844 
Dispute of civil nature—Criminal prêcesd- 
ings. s 
Parties should not be encouraged to resort to the 
Criminal Courts in cases in which the point at issue 
between them is one which can more properly be 
decided by a Civil Court. In each case, however, it 
must be seen whether the issue as to title is raised 


bona fide or mala fide. L ABDUL QADIR v. EMPEROR, 27 


Or. L. J. 211 5 163 
Dispute of civil nature—Procedure. 

The complainant had mortgaged some land to the 
accused. The accused claimed that the mortgage was 
with possession while the complaigant said it was” 
not. Oneday the complainant found tha accused 
ploughing the land, remonstrated with him, and was 
assaulted. The Magistrate convicted thd accused and 
sentenced him to a finegunder s. 323, Penal Code : 

Held, tht the dispute between the ‘parties being of 
a civil nature, the Magistrate would have exercised a 
better discretion had be directed the complainant to 
seek his remedy from a Civil Court. L Torar v. 
Emperor, 7 L. L. J. 389; A. I. R. 1925 Lah. 599; 27 Or. 
L. J. 231 .. 215 
Evidence produced at late stage, whether 

should be admitted. 

Tt is the duty ofa Court to welcome any evidence 
that may be offered and indeed to search for it, and it 
is wrong to exclude any evidence that is relevant. If 
evidence which is relevant is tendered at a late stage 
such suspicion or disbelief of it as may be due to its 
production at a late stage will attach to it automatical- 
ly and ifthe other party has had no opportunity 
because of the lateness of the’stage at which the evi- 
dence is produced, of producing any rebutting evi- 
dence that they might have had, the disbelief is great- 
ly increased. N Kusuzorao v., Marotirao, 8 N. L. J., 
227; A. L R. 1926 Nag. 189 | J02 

Execution petittons. .. 

Practice of striking off or lodgifg execution peti- 
tions for statistical purposes condemned. M PATTA- 
MAYYA v. Pattarya, 50 M. L. J. 215; (1926, M. W. N. 
262; A. I. R.1926 Mad. 453 . . $ 782 
— —— Piecemeal trial of suit, undesirability of. e 

The practice of trying an important case piecemeal 
tends to lead to protracted litigation and serious in- 
convenience and to involve the parties in heavy costs 
if the case is taken repeatedly on appeal to a superior 
tribunal. L RAGHUNATH Dag-Ram’ Sarub.v, SULZER 
BRUDHRER & Co., 7 Iy L.J. 611; 7 L. 42; A.I. R. 1926 
Lah. 125 . e 712 
and pleadings, See PUNJAB PRE-EMPTION 
Acr, 1913, s. 16 ‘ 241 


Precedents—Official reports. 

Every Court subordinate to the Judicial Commis- 
sioner's Court in Central Mrovinces and Berar ie 
bound to follow a ruling published in Central Pro- 
vinces Law Reportsor Nagpur Law Reports until 





it has been overruled by another ruling similarly e 


published. Even in the  Jydidial Commissioner's 
Court according to anold standing rule of prac- 
tice a Judge sitting alone always follows an 
officially published ruling. Ifhe doubts the-eorrect- 
ness of such ruling, the only course properly open to 
him is to refer the matter for the decision ofa Bench, ® 
N Kesxgo V. JAGANNATH, A. I. R.1926 Nag. 318 191 


. 
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Reported and-unrepoited decisions. 

In the case of a conflict between a reported and an 
‘unreported decision, the proper gourse is to follow the 
reported decision. M TRUSTEES Parakxat Dervaswom 
wW. VENKATACHALAM VADHAYAR, 23 L, W. 22; 50 M. L. J. 
159, A. I. R. 1926 Mad. 321 


~— Revenue cases. . 

The High Oourt ought to follow, especially in 
matters of procedure, as far as it can do, the policy 
or line of decisions adopted by the Revenue Side in 
eases which strictly belong to the revenue jurisdiction. 
-A Karu Karan Das v. BALDEO SINGH, A. I. R. 1926 All, 
282 ` 1046 





— Subordinate Courts, duty of. : 

A Subordinate Court is bound by the ruling ofa 
superior Court, however unsound it may appear ta it 
unless it is expressly contrary to any statutory pro- 
vision of law Which was not brought to the notice. of 
the spperior Court, or unless it has been overruled. 
A BENI RAM v. EMPEROR, 27 Cr. L. J. 310; A. I. R. 1926 
All, 237 694 


k - e Na 
“Pre-emptioh. See MUHAMMADAN Law-SGirr 265 


Custom —Instances in neighbouring. mohallas, 
value of—~Mohélla Serai Mangal Sain, Jhelum City. 


Instances of the exercise of the right of pre-emption - 


in neighbouring mohallas, are not sufficient to prove 
that the custom of pre-emption exists in the locality 
in which the property in suit is situate. ; 

The custom of pre-emption does not exist generally 
throughout the town of Jhelum, nor does it exist in 
the block known as Mohalla Serai Mangal Sain which 
is a part of the old Ohakla Mohalla. L Lat CHAND v. 
a Kumar, 7 L. L. J. 590; A. I. R. 1926 Lah. 108; 7 

. 55, : 651 


———— Market-value, determination .of—Evidence, 
absence of —Waives--Refusal to purchase at certain 
sum—Sale for lesser sum—Right, whether can be 
asserted. : 

In a pre-emption case, in the absence of satisfactory 
etidence of the „parket value of the land in dispute, 
the sum actually paid may be taken to be the proper 
market- value, e 

‘Where a pre-emptor refuses topurchase the pro- 
party offered fox sale at a certain price, he is not 
estopped from asserting his right of pre-emption if 
the property is subsequently sold for a lesser .sum. 
L NATHA DINGH v. SUNDER SINGH, 7 L. L. J.559; A. I. R. 
1926 Lah. 10 258 


—— Previous refusal—-Waiver. : 
A previéus refusal 


rates as a waiver of his right to pre-empt. L Munam- 
MAD Vv. MUHAMMAD ALI, A. I. R.1926 Lah. 243 289 
————- Price fixed in good faith—Finding of fact 
—Appeal, second—Finding, whether can be challeng- 

d ell 


ed. 
. Where a Court of first appeal disbelieves the 
* witnesses produced by a pre-emptor in support of 
his allegation that the price mentioned in the sale- 
deed was not fixed in good faith, its finding that the 
price was fixed in good faith cannot be challenged in 
secénd appeal. O INDARPAL SINGH v. KALLOO 670 
“Suit far possession ðf definite plot out of estate 


assegsed to revenue—Jurisdictional value—Improve- ` 


ments by vendee—Compensation. ; 
In the Punjah.thg value of a pre-emption suit for 


purposes of jurisdiction is 30 times the proportionate - 


' INDIAN CASES, 


709 


the pre-emptor to buy the 
property on the ground of his, inability to buy ope-: 


1 (999% 


Pre-emption—concld. ee ase ee EAS 


amount of revenue recorded as payable for the holding ` 


in which the land in suit is comprised even though it 


.be a specified plot by metes and bounds and nota 


definite share of the holding. 

A vendee, in a pre-emption suit, is in equity entitled 
to compensation for improvements effected after.the 
institution of the suit when” he had no noti@ of- the 
institution of the suit and the improvements had been 
effected after the expiry. of the period of limitation for 
the suit. L ARSHAD ALI v. ZORAWAR SINGH, 8 L. L. J. 
60 are : f ` 986, 


——— Vendor, title of, assertion of—Vendor not in 
possession attime of sale—Sale, what amounts to— 
Conveyance in consideration of price and promise to 
do certain things, whether sale—Transfer of Pro- 
perty Act (IV of 1882), s. 54. - ; 

In order to succeed in a suit for pre-emption, the - 
pre-emptor must assert title in the vendor, and the 
fact that there was a conveyance by the vendor to the 
vendee which amounted to ‘a-sale. - The. vendee-gua 
vendee and as against the pre-emptor is estopped 
from denying the title of his vendor, and so, for the 
purposes of-a pre-emption suit, the title must be 
assumed to exist in the vendor, if it is alleged by 
the pre-emptor to exist, a 

The deed of conveyance, however, must clearly 
profess to sell.the property, and not merely be.a-pro- 
mise to sell the property in the future. ‘It makes no 
difference whether the vendor was out of possession 
or in-possession at the date of the sale, nor does it 
make any difference whether there was a small or 
large chance of his getting his title acknowledged 
in Court. . 
. In order, however, that a transaction should amount 
toa sale it is necessary that there should be a price 
paid or promised or part paid and part promised, 
which means that the price must be stated in or 
ascertainable at the time of the deed. ore 

A conveyance in consideration of a price and also 
a promise to do-certain things, the doing of which 
will cost an indefinite sum of monpy, is not a sale. 
© Ram Puer Sincu v. Sgro Saran SINGH, 30. W. N. 
138; A. I. R. 1926 Oudh 196 ' 757 


Wajib-ul-arz embodying custom—Partition of 
village—Agreement to observe custom irrespective. of 
partition—Agreement, whether binding—Fresh wajib- 


ul-arz, whether necessary, 


Ordinarily whefe a partition of a village has taken 
place, the joint ownership is destroyed, and each 
mahal becomes a separate unit for the purpose of 
regulating. the rights of the co-sharers forming the 
proprietary body of that mahal inter se. ac 

Where, -however, the wajib-ul-arz relating eto -the 
village revognises the ‘existencé of a custom- of pre- 
emption amongst the co-sharers-of the ‘village, and 
when the village is divided by. partition into different 
mahals, the co-sharers agree to the partition subject. 
to the reservation that the. custom will continue in 
force irrespective of that partition,. and that a co- 
sharer of one mahal would be entitled to. pre-empt in 
respect of property situated in another mahal, the 
reservation operates asa condition precedent to the 
partition and isas much binding on the co-sharers, 
who are parties to the partition proceefing, as the 
partition itself. It is not necessary that a fresh wajib- 
ul-arz should be prepared at the time of partition in 
respect of each mahal embodying such a custom. 
A Sai KISHEN v, Cuanpra SEKHAR BAKSIT Swen .353 

e e 


. 
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_ Presidency Towns insolvency Act (Ill. of- 1909), 
» 85. 30 (1), 32—Composition scheme, acceptance of 
ap, Annulment of adjudication, effect of—Debts not 
`- - proved, whether discharged. 

- By the combined operation. of ss. 30 (1) -and 32 of 
the Presidency Towns Insolvency Act, the acceptance 
-by the Court of a scheme of composition and the 
. consequent annulment of adjudication operates as a 
discharge of the insolvenf from all debts which were 
‘provable in ‘insolvency but which have not been 
brought before the Insolvency Court. A Ganpat Rary. 
> Kant RAM-MUNNA Lan, 24 A, L. J+ 283; A. I. R. 1926 
e All 29800. i ia ee 535 
‘Principal and agent. See Arso Conrracr ACT, 

` 1872, 88.182 To 238 — . a ; 
z Agent guilty. of fraud—Action of agent whe- 
ther binding on principal—Eraudulent statement of 
nn (agent of decree-holder that decree has been satisfied— 
“= Judgment-debtor privy to fraud—Decree-holder, whe- 

ther bound, 
A principal is bound only by acts done by his agent 
on his behalf in good faith and not by his fraudulent 
* actions when a third person who relies upon such ac- 
tions is himself a party to the fraud. 

Ifno payment of a decree is actually made by the 
-judgment-debtor and if asa result ofcollusion between 
‘the agent of the decree-holder and the judgment- 

- debtor, a fraudulent application containing wrong facts 
~is put'in by the agent, the decree-holder cannot 
~be deemed in law to be bound by such an application. 
= O' Ganaa BAKHSH SINGH v, MAULA Bux SINGH, 130. L. 
J. 132; A. I. R. 1926 Oudh 337 612 
—— Misconduct of agent—Promissory note obtain- 

- ed by agent from debtor—Suit on note by principal, 
` ‘dismissal of, on ground of forgery—Original claim 
barred—-Suit for. damages caused by agent forging note 

—Note void as contravening s. 26 of Paper Currency 

Act (II of 1910), effect of—Suit against agent, main- 

tainability of. ; , 

An agent wfo was carrying on money-lending 
“business on behalf of his principal was charged by 
“the latter with breach of trùst in obtaining an inade- 
„quate security from a third person in discharge of a 

pro-note that had” been executed by a solvent debtor. 
The agent then produced a fresh pro-note alleged to 
have been since executed by the said debtor. A suit 
“ by the- principal on this pro-note was dismissed on 
the ground that the note was forged. The cause of 
action’ on the original claim had by then become 
-barred by time. In a suit by the principal against 
the agent for damages caused by bis misconduct in 
forging the note and misleading the plaintiff into 
giving up the claim on the original note, it was found 
that the note was illegal and void- being in contra- 
vention of s, 26 of the Paper Currency Act: | 
Held, that the plaintiff had no cause of action on 
which to maintain the suit, since even if the note had 
been ‘genuine, a suit on that document must have 
failed and it could not be said that the loss of the 
* litigation was due to the action of the agent in 
- forging the note, the loss, if any, being due to the 
plaintiff's own ‘neglect in not seeing what his rights 
“were under the document. M VEERASWAMI PILLAI v. 
. CHIDAMBARAM ONETTIAR .. 819 
` Privy Councll—Practice—Criminal, appeal—Refusal 
_ + by Governor-General ‘to transfer case—Sufficiency of 
. -evidence—A'dequacy.of Judge's charge to Jury— 
1; Interference, when permissible. | 
. Their. Lordships of the Judicial Committee of the 
„Privy Council in. dealing with petitions for special 
leave to appeal against sentences pronounced in: the 
° . 
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Criminal Courts of the various dominions of His 
Majesty will not act as a Court of Criminal Appeal, 
and will not review a interfere with the course of 
criminal proceedings unless it is shown that by a 
disregard of the forms of .legal process: or ‘by sime 
violation ofthe principles of natural justice; or other- 
wise, substantial and grave injustice has been done. 
It is in the power of the Governor- General of ‘India, 
if he thinks that in the state of public ‘feeling’ a "fair 
trial cannot be obtained inthe place where an offence 
would ordinarily be tried, to order that the trial be 
held elsewhere. 3 
Where, however, the Governor-General refuses to 
make such an order, the refusal cannot be held to 
amount to a violation of the principles of natural 
justice so as to enable their Lordships of the Privy 
Council to interfere with the result of the trial. : 
Questions as to the sufficiency of evidence or the 
adequacy of the Judge's chargeeto the Jury cannot 
come within the ambit of the rule laid down as to the 
disregard of the forms of legal process or violation 
of the principles of naturel justice. P. C. SHAFI AHMAD 
Nant AHMAD 8 Earpgror, A. I. R. 1925 P'O. 365; 49 M. 
L. J. 834; 23 L. W. 1: (1926) M. W. N. 62; 43 0. L. J. 
67; 3 O. W. N. 165; 28 Bam. L. R. 158;.27-Cr. L. J. 228; 
30 ©. W. N. 557 212 


Promissory note, suit on—Consideration alleged by 
plaintiff, disproof of, effett of—Procedure. 


Ina suit ona promissory-note plaintiff stated that ` 


cash consideration: had passed at the time of, the 
execution of the promissory note. The defendant's 
plea was that the pro-note was executed asa sort of 
security for his good conduct in connection with a 
partnership which was being carried on between him 
and the plaintiff's brother. The Trial Court found 
that no cash consideration had passed and that thee 
story of the defendant was true, the pro-note having 
been executed as security for eaccounting for, sums 
drawn by the defendant as a partner: 

Held, that.on the finding of the Trial.Court the suit 
was bound to, be dismissed and that that finding could” 


not be construed as declaring tke cgntingent liabilfy . 


of the defendant at the time of the settlement of 
accounts.’ M APPAJEE PILLAI v. MANIKA MuUDARI, 21 L. 


W. 652 30 
Provident Funds Act (IX of 1997), s.° 3 : (4), 
See PROVINCIAL INSOLVENCY Act, 1920, s. 28 673 


Provincial Insolvency Act (V. of 1920). See ALso 
INSOLVENCY. . KA 
—————§. 2 (d)—Hindu Law—Joint family—Father, 

insolvency of—Family property, whether vests in 

Receiver. e ` 

On an adjudication of a Hindu father-as an 
insolvent under the Provincial Insolvenoy Act, 4920, 
the joint property of the family does not at once-vest 
in the Receiver. A ALLAHABAD BANK Lo.- v. BHAGWAN 
Das Jomar, 24 A. L. J. 323; A. I. R. 1926 All. 262 


P 8.4. See PROVINCIAL INSOLVENCY Act; 1920 á 
s 5 e o5 
S.4—Hindu father adjudicated insolvent— 
Objection of sons to sale by Receiver—Onrder.-for sale 
without deciding rights of partiesgwhether proper., 
Where a Hindu father is adjutiicated.an insol¥ent 
and the sons apply to the* Court objeqting to the sale 


_of the entire family properties advertised hy..the 


Receiver on the ground that they wde divided ‘and 


_that their share ought not to be sold, the Court ought 
„not tọ allow the insolyent'e interest in the property 
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Provincial Insolvency Act—1 920—contd. 


to bé sold leaving it to future litigation to determine 
. the rights of parties. 

The Official Receiver has the power under the Pro- 
vincial Insolvency Act to sell the shares of the sons 
to'a Hindu insolvent unless the sons-make out that 
their shares are not bound to liquidate the debt con- 
tracted by their father. The Court, therefore, ought 
to inquire and decide on thg rights of parties. M 
AKELLA RamMasoMayyacuLa V. OFFICIAL RECEIVER, 
Gopavari RAJAHMUNDRY, 23 L. W. 80; (1926) M. W. N. 

- 169; A. I. R. 1926 Mad. 360 249 


ss, 10, 24, 25—Debtor's petition to be 
adjudicated insolvent—Prima facie evidence of 
inability to pay debts—Inquiry as to reality uf debts, 
whether proper. 

When a person presents a petition to be adjudicated 
an insolvent, the petition itselfis treated as an act 
of bankruptty upder the Insolvency Law. And 
where he states that his liabilities are more than his 
assets, that must be taken as prima facie evidence 
that he is unable to megt his liabilities which is 
the only thing the Court has to cénsi@er for the pur- 
pose, of adjudicating the debtor an insolvent. 

No inquiry ought to be held at that stage as to 
the reality of the debts. Such an inquiry into the 
bona fides of the insolvent is proper only when he 


applies for discharge and not before. M RacHARLA 
NARAYANAPPA v. KONDIGI BHEEMAPPA, A. I. R. 1926 Mad. 
494 541 


S. 24— Hindu Law—Joint family—Debts 
incurred by father—Sons, whether can bé adjudicated 
insolvents. 

‘In the case ofa joint Hindu family, if the father 
incurs debts and dies, the other members of the 
family do not stand towards him in the relation of 
heirs; they only succeed to him and the debts are 
binding upon them. * In such a case the other members 
are liable to be adjftdicated insolvents in respect of 
the debts incurred by the father. M M.A. R.R.M. 
P. MUTHU VEERAPPA OHETTIAR v. U. K. SIVAGURUNATHA 

ILLAI, 22 L. W. 617% 49 M. L. J. 697; (1926) M. W. N. 

3; A. I. R. 192f Mad. 133; 49 M. 217 603 


——— 8, 28--Civil Procedure Code (Act V of 
1908), s. 6(0—Provident Funds Act (IX of 1897), s. 2 
(4J—“Compulgory deposit”, meaning of—Deposit 
pak ouf to insolvent—Attachment. 

A “compulsory deposit” within the meaning of s. 2 
(4), Provident Funds Act, is such deposit only so long 
as it remains in the fund, and not after it has been 
paid oyver to the person to whose credit it had hitherto 
stood. 

Theréfore, a compelsory deposit under the Pro- 
vident Funds Act, afterit has been paid out of the 
furtds to at insolvent, is not exempt from attachment. 
O Gauri Suankar v. Decguze, 3 O. W. N. 378 673 
ss. 35, 61 (6)—Annulment of adjudication 

—Payment of debts in full—Release of debt, whether 

payment—Inierest subsequent to date of adjudication 

whether must be paid. 

Even an unconditional release of his debt by a 
creditor does not amount toa payment in full of the 
debt within the meaning of s. 35 of the Provincial In- 
solvency Act. œ 

fore the provisions of s. 35 of the Provincial 

Insolvency Act can be availed of, all the debts of the 

inspjvent must, be discharged in full. Interest subse- 

quent to the dite of the adjudication, though it cannot 
be taken into account at the time of the first distribu- 
tion of the dividends, has to be paid out of the assets 
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of the insolvent if they are sufficient for the purpose, 
and is, therefore, a part of the debt. Such interest 
must be paid before the benefit of s. 35 can be claimed. 
A MUHAMMAD IBRAHIM v. RAM CHANDRA, 24 A. 1.. Je 244; 
A. 1. R. 1926 All! 289; 48 A. 272 514 


ss, 42, 28 (23—Discharge, refusal of— 

Execution of decree—Leave of Court, whether 

necessary. 

Where an Insolvency Court refuses the discharge 
of an insolvent under s. 42 of the Provincial Inso} 
vency Act, the proceedings are terminated as far as 
the Insolvency Court is concerned, and the insolvent is 
thereafter liable to be arrested in execution of any 
decree without the leave of the Court. R Matxa Po 
Torr v, Maune Po Gyr, 3 R. 492; A. I.R. 1926 Rang. 2 

142 


——-—- 55, 43, 75—Adjudication—Period for 
applying for discharge not specified—Subsequent 
addition without notice to parties, whether operative 
—Fuailure to apply for discharge—Annulment of + 
adjudication—Appeal by creditors, whether main- 
tainable— Persons aggrieved. 

Where a person is adjudicated an insolvent at the 
instance of his creditors, and the order of adjudication 
is subsequently annulled under s. 43 of the Provincial 
Insolvency Act, the creditors are the aggrieved parties 
and an appeal against the order annulling the 
adjudication is maintainable at the instance of the 
creditors, 

Where an order of adjudication did not fix a 
period within which the insolvent was to apply for his 
discharge but an addition was subsequently made to 
the order behind the back of the parties fixing, such 

eriod: ; 

j Held, (1) that the subsequent addition could not be 

treated as a part of the order of adjudication and was, 

therefore, inoperative; ° 
(2) that no time having been fixed in the order of 

adjudication within which the insolvent was to apply 

for his discharge, s. 43 of the Provéncial Insolvency 

Act had no application to the case’ and the order of 

adjudication could not, therefore, be annulled for 

failure of the insolvent to apply for his discharge 
within the period specified in the subsequent addition 
to the order of adjudication ; 

A wrong order becomes final unless set aside in 
accordance with law. L Firm JAI SINGH-D1YAL SINGH v. 
NARMAL Das, 7 |. L. J. 553; A. I. R. 1926 Lah. 24 

235 

—— s. 50. See C. P.C.,1908, O. XXI, R. 58 14 

s. 52—Money-decree-holder obtaining security 
in execution proceedings, whether secured creditor. 

The exemption from the operation of s. 52, Provincial 
Insolvency Act, given to secured creditors must be 
extended to money-decree-holders who have obtained 
securities in the course of execution who must also 
be treated as secured creditors for purposes of the 
section. M OFFICIAL RECEIVER v. NAGARATNA MUDALIAR, 
49 M. L. J. 643; (1925) M. W. N. 907; A. I. R. 1926 Mad. 
194 497 


s. 53—Fraudulent preference—Intention of 
insolvent—Creditor's motive, whether material, 
Ina case of fraudulent preference it is not neces- 

sary for the Official Receiver to make out that the 
property alienated was undervalued. The gist of 
fraudulent preference lies in preferring one creditor 
to another when the insolvent is unable to meet his 
liabilities fully. 
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. Provincial Insolvency Act—1920—contd. 
In such a case the Official Receiver has only to 
make out the intention of the insolvent. The intention 
_or motive of the creditor is immaterial. Even-if the 
creditor takes a bona fide sale from the insolvent in 
discharge of a debt to him, that does not make the 
| transastion a valid tran&action if the intention or the 
‘view. of the insolvent is to prefer that creditor to 
others. M BOHISETTI MAMAYYA v, OPFICIAL RECEIVER, 23 
L. W. 10; (1926) M. W. N. 124; A. I. R.1926 Mad. 338 
726 
ss. 53, 54, difference between—Encumbrance 
created within two years of adjudication—Con- 
sideration—Good faith—Burden of proof. 

Where an incumbrance created by an insolvent 
within two yearsof his adjudication is challenged in 
the Insolvency Court the onus lies on the incumbran- 
cer to prove both good faith and valuable considera- 
tion. 

There is a radical difference between s. 53 and s. 54 
ofthe Provincial Insolvency Act. Under.s. 54 the 
Court is not concerned with the motive of the trans- 
feree but only with that of the debtor. It is he who is 
said to have given the preference and whether the trans- 
ferse acted in good faith or not is immaterial. Where, 
however, the three months’ limitation contemplated by 
s, 54 has expired, it is open to the transferee to prove 
that whatever the motive of the transferor may have 
been, he on his part acted in good faith. And where 
the consideration of the transfer is a past debt the 
transferee stands in a better position than otherwise. 
He has his own interests to serve and owes no duty 
to the other creditors to protect their interests. He is 
in the absence of any statutory limitation imposed by 
the Law of Bankruptcy, as much at liberty to secure 
the payment of his debt by superior diligence as by 
accepting a voluntary preference provided he goes no 
further than whatis necessary to serve his own pur- 

ose. § OFFIOIAL RECEIVER v. Lacumrual, A. I. R.1926 
Sind 140 LIA 5 
m $. 54— Preference of one creditor over others 

-Mortgage Louring old and new loans. 

A transfer cannot be ayoided merely because its 
effect. isto give one creditor preference over other 
creditors unless the debtor intends to do so. 

Where a debtor who is unable to meet his liabili- 
ties and stands in need of further accommodation, 
approaches one of his creditors for a further loan, and 
executes a mortgage securing both the fresh and the 
previous loans, it cannot be said that he intended to 
prefer that creditor over others, but merely that he 

ewanted to benefit himself. kh. Morr MAL-RAM SARUP v. 
DAULAT Raw, A. I. R. 1926 Lah. 231 296 
ss. 56, 4—Official Receiver, powers of— 

Stranger in possession of property—tInsolvent not 

entitled to present possession—Power of Court to 

dispossess—Remedy—Question of title, decision of— 

Procedure. 

The position of the Official Receiver under the 
Provincial Insolvency Actis the same as that ofa 
Receiver appointed under O. XL, C. P.C. 

The Insolvency Court, therefore, cannot, acting 
under s. 56 of the Provincial Insolvency Act, direct 
any person to deliver up property in his possession 
to’ the Official Receiver unless the insolvent is en- 
titled on the date of such application to the present 
possession of such property. Ifa title is setup by 

- the person in possession, it is open to the Court on 
a proper application being made under s. 4 of the 
Act to try the issue whether the insolvent ig en- 
titled to the property or not. 
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Where an order is passed under s. 56 (3) of the 
Provincial Insolvency Act it does not determine the 
rights of the parties and though the Judge may 
incidentally. determine the question,. yet it cannot 
be said that the question is finally determined. e 

No body other than the Official Receiver can move 
under s.4 df the Provincial Insolvency Act unless 
the Official Receivér ig unwilling to act and the 
Court authorises a creditor or any other person 
interested in preserving the insolvent's estate to act 
under that section in the name of the . Official 
Receiver. 

The power given to an Insolvency Court by s. 4 of 
the Provincial Insolvency Act is subject tothe pro- 
visions of the Act, one of which is the proviso to a. 
56 (3) which is in the way of the Court removing 
any person from the possession of property whom the 
insolvent has no present right tq remove. M Currrau- 
MAL v. PONNUSAMI NAICKER, 23 L. W. 94; (1926) M. W. 
N. 121 & 172; 50 M. L. J. 180; A. I. R. 1926'Mad. 363 


e 573 

———$. 61 (6). See PROVINCIAL INSOLVENOY AOT, 
1920, s. 35 514 
———— S. 75, See PROVINCIAL INsọLVENCY Act, 1920, 
s. 43 235 


t 
Provinclal Small Cause Courts Act (IX of 

1887), s. 17—Ex partg’decree, application to set 

aside—Tender of decretal amount—Deposit made 

after expiry of limitation—Substantial compliance. 

An application to set aside an ex parte decree was 
presented on the last day of limitation at about 3 
P. M, It was accompanied by a tender of the amount 
payable under s.17 of the Provincial Small Cause 
Courts Act, but as no payments were passed by the 
treasury after 12 noon, the money was not actually 
deposited in the treasury till the following day : 

Held, that there was a substantial compliance with 
the provisions of s. 17 of the Provincial Small Cause 
Courts Act. A Ganca DHAR-BALI Natu v. B. B. 40. 
I. Ry., 24 A. L. J. 328 . 522 


S. 23—Suit involving questien of title, whether 
of small cause nature. E : 

A Small Cause Court is entitled to decide a question 
of title if it arises incidentally, but where the plaint 
and the written statement show tht the isse to be 
fought out and decided is one of title, the sult cannot. 
be considered to be one of small cause nature. M ' 
Prayaca Doss JEEVARU ~v. PACHELLA DORAISWAMI 
Tyencar, 23 11. W. 520; A. I. R. 1926 Mad. 656 899 
——— S, 25—Order returning plaint—Title to 

immoveable property involygd—Erroneous- finding— 

Revision-—Interfergnce by High Court. 

A High Court is entitled to interfere in revision 
under s. 25 of the Provincia] Small-Cause Courts Act 
with an order returning “a plaint for presentation to 
the proper Court. 

Under this section the duty of the High Court is to 
see whether the particular degree or order complained 
of is according to law. 4 

A Small Cause Court fails to exercise a jurisdiction 
vested in it in returning a plajnt for presentation to 
the proper Court on the ground hat the plaintif's ° 
success or failure in the suit depended upon a qu&stion 
of proof or disproof of title to immgvexble property, 
where the question of title does not really agyise. N 
CHANDRABHAGA Bar v. BAKARAN, A. INR. 1926 Neg. 276 


ae 735 
————-~ S. 28—Civil Procedure Code (Act V of 1908), ° 
O0. VII, r, 10—District Munsif exercising small cause 


4132 
Provingial Small Cause Courts Act—concld.. 


| jurisdiction, whether fund by. judicial vies of 
“ District Judge’ on appeal.’ from, Revenue Court— 
. Order. of District, Judge. holding, suit as cognisable 

"Civil Court; effect of. 

‘District’ Munsif™ ‘acting -as a “Sinai: aise ‘Court 
Tiga is subject to the administrative control of the 
“District Court tinder s. 28 of the Provincial Small 
Cause Courts Act, but he is net -bound by an order 
of the District. J udge passéd in his’ judicial capacity 
ou, an appeal from a Revenue, Court: ` 


Where, therefore, a District Judge’ on ‘appeal from | 
a Revenue Ogurt'holds ‘that’ a suit ‘is cognisable, by | 


- the Civil Court, and in pursuance of such order.the 
‘plaint i is presented i in the Court of a-District Munsif 
on the-small cause side, the latter is not bound ‘by 
“thé. order of the District Judge, and is at liberty to 
‘Wold that the, suit is not, cognigable by a Civil Court. 
JM “KALIBA Sane v. SUBBÁRAYA AYYAR, 23 L. W. “99; 
GRE, W.N. 1237 '& 118; A. I R- 1926 Mad. 365 


.621 
eeaeee Sch. H, “Art. 8—Transfer of Property Act 
IV of 1882),- s 105—Eastments Act a(V of. 1882), 


8. 68—Allowing cattle to` pass: thr Pugh field on 

. payment—License or lease—Suit for recovery ‘of 
i l amount—Smalt Cause Court, jurisdiction of. 

; : An agreement by a. person to pay a certain quantity 
of grain every” year “tothe cultivator’ ofa field, on 
account of the damage.to Wé sustained by him owing 
-tosthe cattle. of the former passing over.a strip of land 
in.his field, is not a license but a lease, as it creates 
va right in ‘such person, which could be exercised by 
his transferees or his servants and could not be revok- 
od: “by the-grantor. ` 

A. suit for. recovery of value of such grain is, there- 
fore, a suit. for the'rent-of afield and is not triable 
ebyn Small Cause Court. N INDAL v. DeB, A. LR, 
“1926 ‘Nag. 174 683 
re Arta 13--Suit for. cesses improperly 

, collected—Second appeal. : 


“Article 13° of Sch. II to the Provincial insolverioy ; 


Act applies. only when the claim is-directly. against 
_ tis person who ig primarily liable to-pay tlie’ cesses 
or dues and by KANAN they are originally payable and 
a. suit against asperson who has improperly collected 
_. the dues from the party primarily’ liable is -beyond.its 


“scope. | ‘Bherefore, no second appeal lies in such a suit. 
$ Tas Moniiman v. Farr KHan, A. 1. R.1926 Lah: 
16. 779 


— Arts. 18, 35 (Il)—Suit jor recovery 


S of oferinge—Einltation’ Act (IX.of 1908), Sch. I, 


` rt. 62—Nature of tira Beto appeal. . 


A, suit. for the reéovery of offerings ofa shrine from. 


a person who has wrofgfully appropriated them is 
„governed by Art. 62‘of Sch. I to éhe Limitation Act. 

Suth a suit as the above falls under Art. 18 of the 
“Second Schedule * to thé Provincial Small Cause Courts 
“Actas it relates toa trust, and ‘also probably under 
Art..35 (ti), - so- that-iț is an unclassed suit, and nota 
small’ cause, and a second appeal, therefore, lies. | L 
SNIHAL SINGH v. SECRETARY, GuRDWARA Tgon BAHADUR, 
„A. I. R..1926 Lah. 228 731 
-Punjab Courts Act wi: of 1918), s, 4. 

< Custom—Wipow la 725 
i Sy AN (3)e—Appeal, second —Certificate gr ant- 
` ed ọn mistaken grounds, validity of., 

“Where a Distiict Judge grants a. ‘certificate “under 
5.41 (aof: the Pynjab Courts. Act’ with regard to a 
question , of custom for the reason that the appellant 


e ‘is Anyhow appealing on the question of.the ancestral 


nature of the land and that it is advisable that. he 


- INDIAN-OASES. + | 


ALT R. 1925 Lah. 429;°7 LÈ 


- Das v. Srras Diy, A. IR. 1926 Lah, 238 


1926 Lah. 223 - 


Punjab Cou rts: Act=ooncld. 


should þe. given a certificate in ere that he’ might 


„agitate every question which has arisen in the cage 


and.it is not-stated in the certificate that ‘the various - 
réquirements.of the section have been fulfilled, he 
certificate is bad and.will-be ignored by the High 
Court.. L Mantab Saari KA AH HAIDER: ‘Suan; AA li. 338; 

L. J210 v OF 709. 


Punjab Land Ravenue Act vil of: 1887);. $. “aa. aI 
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. See MORTGAGE, 

==- - s. 117—Suit Jor possession—d Jur isdiction ofe 
Revenue Courts. -> 
‘A Revenue Officer acting asa. Court may determine. 





the. question qf title arising in the partition proceed- É 


ings but has no power to pass a decree for possession 
of the land of which the title isin’ dispute. L ea 


Punjab Limitation (Custom) Act: (l of - 1920), 

- $8. 5,6, scope ọof—Limitation Act.(IX of 1908), ss. 
6, 8- “Declaratory suit by reversioner after majority 
— Limitation. 


` Section 6 of the Punjab, Limitation (Custom) Act.of. 


1920 really gives an additional period of one year to 
those who were at the time of-the enforcement of tie 
Act entitled to institute suits,-but could be suceéis- 
fully met py a plea of limitation owing to the’ repeal 


‘of the Punjab Limitation (Ancestral Land Alieni- 


tion). Act of 1900, and the” consequént reduction of ‘the 
limitation by the new Act. “I'he section, “However, ` 
does not control the ` optération | of s. dof the AG. 

A father governed by Punjab ' Custom,’ having’ a 
minor son, sold. certain - ancestral property on Ist 
April 1913. The son attained his majority on gra 
July 1921. In a suit by the,gon instituted on 23rd’ May 
1923, for a declaration that the sale ‘being, without 
necessity would not affett his reversionary tights 
it was objected that the limitation of 12° years” pre- 
scribed for the suit by Punjab Limitation (Ancestral 


Land Alienation) Act of 1900 ee Ka reduced 


to six years under Punjab Limitation (Custom) Act óf 
1920, the suit was governed bys.6 $f the “Act, and- 


not having. been brought within sone year of the - 
. operation of the said Act was barred by limitation. : 


Held, that s. 6 of the Act’did not apply to ‘tHe case, 
and the suit was within time under s. 5 of the ‘Act, 


read with ss. 6 and 8 of the Indian Limitation Act cof 


1908. L Mauaquep GRAUS v. MAHOMED ALI Smii, Aa ah 


' R. 1926 Lah. 188 . a 


Punjab Municipal Act. (II of 1911), ss. 172, 595. 
—Tacit sanction—Erection ‘of building. 
The tacit sanction. provided, for by s. 193, Punjab 
Municipal Act, covers only .erections of' buildings’ 
entirely within the, bounds: of’ a person's, own land 


but does” not cover a. projection or structure over- - 


hanging or encroaching upon any ‘street ‘of. road.. 
L MUNIOIPAL Coumirres v. MUL Raz 4; 765 
— --+ s. 193, proviso--Suit for declaration’ of 
-ownership of site—Municipal Committee’ # ownership, 
question of. 
In a suit’for a declaration that the” plaintiffs aré 


_owners of a site, which arises in’ consequence “of 


Municipal:Committee's refusal to permit the, plaintiffs. 
to build on the sité, on, the ground that there is & dis- 
pute about ‘the ownership. of the. site _between ‘the 


_applicant and the ‘Municipal Committee, it is enough . 
“to decide whether ‘plaintifis are entitled to the Propet ty 
‘or not and it is not necessary to give a finding: aš to . 


whether the property belongs to the Committée-or not. 
L'Aran BAKUSH v Moniowat CÒNMITTEE, A E B. 
i 266 


980 


a 
è . 
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Punjab Pre-emptión Act (| of@ 1913), s. 16 

(fourthly)—Common entrance f1%m street—Permis- 

“sive user of compound, whether entrance--Practice 

+ and pleadings—Appeal—Case, whether can be decided 

„on plea not raised in pleadings. 

Plaintiff sued for possession of a house by right of 

- pre-emption on the ground that his house adjoined 
the house in suit and had a common entrance with it 
from the street. The vendee whose house was also 
contiguous to the house in suit, denied that the plaint- 
iff had @superior right &nd pleaded that he had a 
right of way through the compound of the house in suit. 
„It, was found that the vendee was nota joint owner 
of the compound in which the plaintiff's house and the 
e botse in suit were situated, and that he had no right 
of way over the compound as his use of it had only 
been permissive. The lower Appellate Court, however, 
dismissed the plaintiff's suit on. the gsound that the 
defendant's house as well as the plaintiff's had a com- 
mon entrance with the house in suit from the street 
and that, therefore, they had equal rights of pre- 
: emption: 

“Held, (1) that the lower Appellate Court was wrong 
in dismissing the plaintiff's suit on a ground which 
had not-been raised by the defendant in his pleadings; 
. (2) that, in any case, on the findings it could not be 
said that the defendant's house had an entrance 
through the compound in which the plaintiff's house 
and the house in suit were situated ; 

(8) that, therefore, the plaintiff's suit must succeed. 
Lt Asa Nano v. MAHMUD, 7 L. L. J. 542 241 


Punjab Tenancy Act (XVI of 1887), ss. 50, 77 
(3) (g), (1) —Limitation Act (IX of 1908), s. 18— 
Landlord and tenant—Dispossession of tenant by 
landlord— Suit by tenant to recover possession— 
Jurisdiction of Civil and Revenue Courts—Fraud 
»—Extension of limitation. : ; 
Sub-clauses (g) and (i) of s.77 (3) of the Punjab 

Tenancy Act cover all conceivable causes of litigation 

bétween a landlord and his tenant qua tenant, and an 

ex-tenant in thet capacity, can look for no relief 
outside the Revénue Courts. 

-If a tenant, who has been wrongfully dispossessed 
of his tenancy,in the circumstances mentioned in 
s. 50 of the Paihab Tenancy Act, allows the‘period of 
one year prescribed by that section to expire without 
bringing a suit in the Revenue Court, he loses his 
remedy altogether, and by the combined operation of 
ss: 50 and 77 (3) (g) is debarred from bringing a suit 
for recovery of possession or for compensation or for 
both in a Civil Court. s 

Ina suit by a tenant to recover possession of his 
holding from which he has been dispossessed by the 
landlord, it is not any alleged fraud by which dis- 
pêss6ssion was carried out by the landlord which is 
pertinent for the purposes of s.18 of the Limitation 
Act, but the fraud by which the plaintiff has been kept 
from. the knowledge of his right to institute a suit. |. 


Nann RAM v. Isuar, 7 L. L. J. 600; A. I. R. 1925: Lah. 


128 f 597 
Rallway Company. See Carkiacnorcoops 532 


Railways Act (IX of 1890), s..72—Risk Note B, 
goods consigned under—Loss, damages for, suit to 
recover—Laability of Railway Company, extent of 
—Burden of proof. 

_Under Risk Note Form B, all that is required is that 
_ the standard of the carrier should not fall below the 
‘common practice of the Railway, and it is only when 
the loss is due to some act of dereliction of duty 
which has reduced -the standard to somewhat below 
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the ordinary standard of precaution that the Railivay 
Company is liable under the Risk Note, 

In a suit to recover damages froma Railway Come 
pany for the loss of goods consigned to the Company 
for carriage under Rigk Note Form B, it is necessary’ 
for the plaintiff to show that the loss was.due to wilful 
neglect or other contingency which renders the Oom- 
pany liable under the terms of the Risk Note.* S 
JETHANAND TEKCHAND v. SECRETARY oF STATE FOR INDIA 

š 371 

ss. 75, 80°—Goods requiring to be insured 
consigned for carriage over two Railways—Non-de-' 
livery -—Suit for compensation against Railway other. 
than that to which goods consigned—Insurance, 
absence of—Loss, proof .of—Liability of Railway 

Company. : . 

In a suit to recover compensation from a Railway 
Company for the non-delivery of articles of special 
value, consigned to. the Company for carriage the. 
latter can claim protection under s. 75 gf the Railways 
Act only if itis proved that the articles have been 
lost. Ifthe articles are still in the possession of tlie 
Railway Administration and it fails to déliver the 
articles, it cannot take advantage of the provisions of 
s. 75. i ig 

Where, however, the suit is brought not against the 
Railway to which the goods were deliyered, but-againat . 
a Railway over whose system they had subsequently 
to be carried, the suit is maintainable, under s. 80 
of the Railways Act, on Rane assumption that the 
goods have been lost while in the custody of such 
Railway, and the latter is, therefore, entitled to claim 
the protection of s: 75 of the Act, withouf any further 
proof of the loss of the goods. 

When goods delivered to a Railway Company for. 
carriage are not forthcoming for delivery at the desti-. 
nation and their whereabouts: are not known, it 
must be assumed that they have been lost. A Onanpra- . 


BHAN Praxasunata v. E. I. Ry. Co., 24 A. L, J. 305; A. I. ° 


R. 1926 All. 299 n 622 


ss. 77, 140—Suit against Railway—Notice 
to officer other than Agent, validity of. - ; 
The mere fact that the Agent ofa Railway Company’ 
constitutes a department for the registering an 
investigation of claims, and that a cladm is preferred 
to that department, does not absolve the ‘person 
making the claim, if he intends to sue the Railway 
Company, from giving notice to the Compan} PA pre- 
scribed by s. 77 read with s. 140 of the RailwayslAot, 
When a person claiming against a Railway Oom- 
pany must be presumed to know that he must do a` 
certain act in a certain way within a fixed time, with- 
out which preparatory step a suit will not be ĉom-.. 


ri 


` petent, he is not prevented from taking that step. 


è 


because he has beén told that®bis claim is receiving 
attention and no further answer is received before 


the-expiry of the period of limitatiop. On the. ĉon- 


- trary the fact that his claim is not being attended to 


is sufficient to warn him that if he wants to prosecute 
his claim in Court he must do what the law ‘requires. | 
B G. I. P. Ry. Co. v. CHANDULAL SHEOPARTAP, 27 Bom. 
L. R. 1500; A. I. R. 1926 Bom. 138; 50 B. 84 


— $. 80—Goods consigned to Railway Company 
— Carriage over systems of more Railways than one— 
Liability of other Railway Compagiies—Liss, proof . 





Oy + . 
Where goods are delivered to one Railway Adminis“ 
tration for carriage, another Railway Administration 
over whose system the goóds had to bXcarried-can bg” 

Soe 
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held liable for the loss of the goods only if it is proved 
that the loss occurred on that Railway. L DARBARI 
Mat-Ram SAHAI v. SEORETARY oF STATE, 6 L 499; A. I. R. 
1926 Lah. 116 3 332 
8. 145 (2). See Or. P. C., 1898, s. 493 697 


Rangoon‘Rent Act (lof 1928), s: 13—-Enhance- 
ment of rent—Consent of tenant, effect of—-Illegal 
efcess recovered by landlord—Set-off, tenant whether 
entitled to. s- 

Neither acquiescence nor consent on the tenant's 
part can entitle the landlord to make an enhancement 
of rent in contravention of the provisions of the 
Rangoon Rent Act. | 

Where a landlord has recovered rent in excess of 





the ¥ent legally payable under the Act, the tenant is’ 


entitled to set off the amount so recovered by the 
landlord as against the rent which accrues due 
subsequently. R Savarese v. Waxr ESTATE or ISMAIL 
AHMAD Mapa, A.I. R. 1935 Rang. 376; 4 Bur. L. J. 
157 > : 771 


Receiver. See arso ©. P. C., 1908, O. XL. 

——, appointment of, effect of. See CONTRACT Act, 
1872, s. 251 705 

——— Sapuxddar of attachtd property.—Failure to 
deliver property. See PENAL CODE, 1860 8.403 585 


Registration Act (XVI 011908), 8. 2 (7)—Receipt 
giver’ by lessor—Lease—Registration. _ 

A receipt granted by a lessor, reciting that the 
lessee had paid a certain earnest-money and taken a 
lease of certain property, for acertain term, for a 
certain amount, ayable in specified instalments, con- 
taining a recital that a formal lease-deed would be 
executed next day, as no stamp was available at the 
time, iga “lease” within s. 2 (7) of the Registration 
Act and is inadmissible in evidence without regis- 
tration. N MUHAMMAD IBRAHIM v. Yano, A. I. R. 1926 


Nag. 238 553 


————— s, 17, construction of—Benefit of doubt. 

Section. 17 of the Registration Act must be strictly 
construed and if there is any doubt whether a docu- 
ment is clearly brought within its purview, the benefit 
of the-doubt must bægiven to the person who wants 
thé Court to receiye itein evidence. L ABDUL QADIR 
v.. ILAHI BAKHSH è 791 
S, 17, construction of —Further charge for less 

than Rs. 100—Registration. 

Sectign*17, of the Registration Act must be strictly 
construed and unless a document is clearly brought 





} within its purview non-registration is no bar to the 


document being admitted in evidence. In cases of 
doubt,, the benefit of doubt must be given to the 
person’ who wants the Court to receive the document 
in evidence, 

A deed creating a further charge for less than 
Rs. 100, which does not supersede the previous mort- 
gage’ and substitute a new one consolidating the 
previous one, is not compulsorily registrable. L 
LADHA SINGH v. SUNDAR SINGH 762 
mm $. 17-—-Transfer of Property Act (IV of 

1882), 8. 54—Sale-deed—Agreement to re-convey— 
+ Registration, whether®necessary. 

Where a registered sale-deed is followed by an 
agreemfént to re-convey, and the latter can be treated 
as an altogether sepawate transaction from the sale- 


deedeitself, then ufidey s. 54 of the Transfer of Pro- ` 


perty “Act, the agreement vests no interest in the 
property in favotr of the vendor and does not require 
to be-mgistered.y But if the agreement to re-convey 
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Registration Agt—contd. | 


is really a part and parcel of the transaction “of sale, 
which is only partly evidenced by the registered deed 
of sale, then the agreement to re-convey must also 
be registered. In other words, when a transactién is 
evidenced by a document which isin effect divided 
into two parts, one of which is registered and the 
other is not, then the law looks to what is the real 
transaction between the parties, and demands that 
the whole document evidencing that transaction must 
be registered, whether it consists of one part $r two. 
Per Coyajee, J—The question whether an agree- 
ment to re-convey immoveable property exceeding 
Rs. 99 in value ‘does or does not require to be regis- 
tered must, in each case, be decided on a consideration 
of the contents of the document itself and of such 
facts as might be proved for the purpose of showing 
in what mannet the language of the document is ' 
related to existing facts. Proximity of time, or even 
the identity of the dates of the two documents, is 
not the decisive circumstance in all cases. B GAJANAN 
Narayan PatxaR V. JIVANGIRI OHAMELGIRI, 27 Bom. 
L. R. 1465; A. I. R. 1926 Bom. 131 527 


-——— 8. 17 (1) (d)—Lease reserving yearly rent. 
A mere recital of ah annual rate of rent in a lease ` 
does not constitute it a lease reserving a yearly rent 
within the meaning of s. 17 (1) (d) of the Registration 
Act. L AtsHan v. MUNICIPAL COMMITTEE 526 
S. 28—Place of registration—Portion of pro- 
perty included in deed within jurisdiction of Sub- 
Registrar—Intention to re-convey such portion, effect 
of—Registration, validity of. 

Where a portion of the property comprised in a 
deed of transfer is within the jurisdiction of a sub- 
Registrar, he has jurisdiction to register the deed, and 
evidence cannot ‘subsequently be led to show that 
the intention of the parties was to re-convey such 
portion to the transferor after registration of the 
deed had been effected. Even on proof of such inten- 
tion the registration of the deed would not be rendered 
invalid. B VisHVANATHBHAT ANNABHAT v. MALLAPPA 
Nrneappa, 27 Bom. L. R. 1103; 49 B. 8215 A. I. R.1925 
Bom. 514 : .’ 628 


——~— S. 28+-Place of registrationĝ-Property in- 
cluded bona fide in sale-deed to give jurisdiction to 
particular Sub-Registrar—Fraud, absence of--Re- 
gistration, validity of. 

In a proceeding for registration of a document the 
question of title to the property purporting to be con- 
veyed by the dapument cannot be gone into. Section 
28 of the Registration Act does not require anything ' 
more than the existence of a property within the 
jurisdiction of a particular Sub-Registrar in order to 
entitle him to register a document transferring that 
property. f . 

Where a vendor in order to enable himself to 
register a sale-deed relating to certain property in 
the office of a particular Sub-Registrar obtains & con- 
veyance in his own name of certain property situated 
within the jurisdiction of that Sub-Registrar and 
then includes it in the sale-deed executed by him, the 


‘registration: of the sale-deed by that particular Sub- 


Registrar, ir the absence of any intention to defraud, 
is perfectly valid. Pat Jasona KOER v. JANAK MISSER, 
4 Pat. 394; A. L R. 1925 Pat. 787 1034 
ss, 32, 33—Presentation, what amounts 
to—Deed executed by pardanashin woman handed 
over to Sub-Registrar by husband, effect of. 
The presentation of a document for registration is a 
question of fact requiring no formality. 
ki 


e e 
Vol. 92] : 


Registration Act—concld. A 


Ld 

The ha&hand of a pardanashin lady went to a Sub- 
Registrar and handig over to the latter a deed exe- 
Guted hy his wife requested him to goto his house 
and register the deed : 

Held; that the handing over of the deed to the Sub- 
Registrar by the husband did not amount to “‘presenta-~ 
tion* and did not preclude a subsequent presentation 
of the deed by the executant herself. A YASIN BIBI 
v, Munwag Hossatn, 22 A. Ie J.700; A.I. R. 1924 All. 
799; 46 A. 743; L, R. 5 A. 524 Civ. 345 
i §.49-—Unregistered deed of gift, admissibil- 
- ity of—Possession, nature of—Intention to make 

gift, proof of. 
è An unregistered deed of gift affecting an interest 
in immoveable property cannot, by virtue of the pro- 
visions of s. 49 of the Registration Act, be received in 
evidence either to prove the fact of the gift or to 
prove that the possession of the donee over the pro- 
perty purported to be gifted was that of an owner 
arid could be referred to the gift. The deed can, at 
the most, be referred to as evidence of an intention 
to make a gift. M NEELAM VENKATARATANAMMA V, 
VINTAMOORIVARAHA, 49- M. L. J. 756; (1926) M. W. N. 
44; A.I. R 1926 Mad. 191 470 
Religious endowment—Person not entitled to 

benefit permitted to share—Trustees, duty of— 

Zoroastrian Temple at Rangoon—Non-Parsi Zoroas- 

trian; whether entitled to benefit—Injunction. 

The ‘Zoroastrian religion not only. permits but 
enjoins the conversion to that religion of persons born 
in other religions and of non-Zoroastrian parents. 

In spite of such permission, however, the Zoroas- 
trians, ever since their advent into India, have never 
attempted to convert anyone into their religion. 

The benefits of the’ Zoroastrian Temple at Rangoon 
are. confined to persons who possess the double 
qualification of being Zoroastrians and racial Parsis, 
and Zorvastrians, who are not racial Parsis, have 
no right of entering into the Temple and may, there- 
fore, be excluded or extruded from the Temple by the 
Trustees. e 

But it does not follow that the trustees are bound 
to exclude such fton-Parsi Zoroastrians from the 
Temple. Still le 
which the trustees dre not parties, and in which, there- 
fore, no indirect remedy can be claimed, a direct claim 
by the Parsi: Zoroastrians can be supported against a 
non-Parsi Zoroastrian who worships in the temple, as 
if for a tort committed by such pereon, 

For a trespass upon temple land, the only person 
who can bring an- action for ` injunction is the person 
in possession of the land, that is, the grustee. It may 
be that in India it may be convenient to allow sucha 
suit by certain worshippers against others. But if so, 
it must, at any rate, be established that the juxt- 
aposition of the two sets of persons is so repugnant 
to their habits of mind that the entrance of one set 


. into the Temple entails the departure of the other, so 


that it is, as it were; trespass to the person. 

When. property is set apart for public or charitable 
uses, it Will bea malversation to apply any of the 
funds for persons who are not objects ofthe trust. 
Those who are objects of the trust must have all the 
benefits they require; and if there is a surplus, it 
must be left to the Courts to make a cypres applica- 
tion of it. But when the subject-matter of such a 
trust-or charity is the rendering of some convenience 
or service of such a nature that it will not hurt the 
lawful recipients if others share with them, the 
trugtees are not bound to exclude persons who have 
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no legal title to share. They may do so; they may 
treat all such persons as trespassers and say: Sic 
volo sic jubeo, stet pro ratione voluntas. But if they 
choose to admit to the benefit of some park or garden 
established for a particular district some persons from 
over the border or to admit to a public library 
destined for a particular Municipality persons from 
outside, or admit to the héaring ofa lecture bye 
University Professor persons not members of the 
University, this of itself furnishes no ground of com-' 
plaint. lf the numbers admitted are too large or the. 
persons are disorderly or unpleasant in their habits 
orinany way substantially interfere with the con- 
venience or benefit of those for whom the endowmént 
was created, the trustees may be required to exclude 
them. But the mere claim of A that B shall not share 
in such a benefit because B is not within the terms 
of the foundation is not one that Courts would en- 
courage. PC D. R.K. SAKLAT v BELLA, 23 A.L.J. 
1016; A. I. R. 1925 P. C. 298; 49 M. L. J. 821; 43 O. L. 
J. 23; 30 C. W. N. 289; 28 Bom. L, R. 1; 3° R, 582 


200 
Religious Endowments Act (XX of 1863), S. 18 

-Order refusing leave to sue-—Appeal, whether lies. 

No appeal lies against an order passed under s. 18 
of the Religious Endowments Act. Pat WASHIHAN », 
Mir NAWABALI, 3 Pat. 1018; A. I. R. 1925 Pat. 138; 7P. 
L. T. 424 a: 133 
S. 19—-Committee of management—Death of 

member—Suit to compel suryiving members to hold 

election—Decree—Hlection, whether can be set aside 
by Court. 

On the death of one of the members of a Committee 
of management appointed under the provisions of the 
Religious Endowments Act, some of the persons in- 
terested in the endowment instituted a suit against the 
surviving members of the Committee praying that the 
Court should direct the defendants to take proper 
steps for the holding of an election to fill the vacancy 
caused by the death of one of themembers. The suit 
was decreed and the defendants wêre directed to hold 
an election after issuing proper notices. An election 
was accordingly held, but if was set aside on- the 
application of one of the defendanfs and the suit wag 
dismissed : ° ee 

Held, that the suit having been once decreed the 
Court was not competent to entertain any subsequent 
application by any party and had no power to sgt aside 
the election which had been held in pursuance 
own order, C KHURSHED MEERZA v. Faizuppin ALL 





.. 902 
Remand, what amounts to. See O. P. ©., 1908, O. 

XLI, x. 25 i 370: 
Repealing and Amending Act (XI of 1923), 

See LIMITATION Act, 1903, Scu. J, Arr. 177. °. 330 
Res judicata. | 

See O. P. C., 1908, O. XXI, x. 100 5 326 

See EXECUTION OF DEOREE a 47 

Execution Court gr&inting relief not given by 

decree. See O. P. O., 1908, O. XXXIV, RR. 4,5 254 
Ex parte order without jurisdiction. 

Any ex parte order in a proceeding between the 
parties made without jurisdiction does not operate as 
res judicata in a subsequent suit between the parties, 
C Sasi BHUSAN MALLICK v. SADANANDA Maruiok 845 
Revision. A 

See (i) O. P. C., 1908, s. 115. . .. 

(1i) Cr. P. O., 1898, s. 439. 6 i 
(iii) Proyinorau SMALL Cause Courts Act 1987, 
< NG uu : 
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Second appeal. See APPEAL (SECOND): ae 
> -Off.: See Arso O. P. O., 1908, O. VIII, R. 6 AND 
` O. XXI, R. 18 ETO. A 4 
--—-— Contribution, suit for—Rent-decree paid off 
. by co-tehunt—Suit to recover share of other co-tenant 
+ ` —Demands arising out of different transactions, 
whether can. be set off—Pléintiff managing tenancy 
.dands as agent subsequent to period included in rent- 
e decree, effect of. : eee 
` Plaintiff and defendant wére co-tenants of certain 
oceupancy fields.. THe landlord sued them for arrears 
of rent in-respect of certain years and obtained 
a-deoree which the plaintiff paid up. Plaintiff 
then sued the defendant to recover the latter's 
share of the decretal amount. The defendant ad- 
mitted liability in respect of the amount claimed but 
Tresisted the claim on the ground that the plaintiff 
‘’” was the manager of the tenancy lands and was liable 
to account för the profits thereof up to the date of 
the institution of the suit and could not, therefore, 
gue-to'recover what could only be an item of debt 
against*the defendant in the account to be rendered 
by the plaintiff. It was found that if the plaintiff 
was managing the tenancy lands as the defendant's 
agent such management commenced after the expiry 
` oË the yeaxys in respect 8f which {he rent-decree 
satisfied by the plaintiff had been obtained by the 
landlord: | ab : 
‘Held, that the defendant could not insist on having 
a demand not arising out of the agency treated as 
. a debit item in any account that the plaintiff might 
have to render in respect of His agency,.nor could 
the defendant claim an equitable set-off in respect 
of. such demand, since the demands of the plaintiff 
nd. the defendant had not arisen out of the same 


Laa as HOT _N ZUKOOBAI v. BHALSINGE, 8N. L.J. a 


A. I-R. 1926 Nag. 155: 
its -Gross-claim—Equitable set-of—Hindu Law 
\sfllegaliiact of father—Sons, liability of—Decree, 


mofe -° i 
AE ETEN af certain property in favour of 
B- and putehim in: possession of it’ He further 
agreed:-to indemnify him in the event of his losing 
: oasession. : The vendee lost possession upon a suit 
nihan Ting peen--brough} "by “the relatives of A to set 
“side the sale**Subsequently the vendee brought a 
gait: tg recov? the consideration-money and the 
défendant-vendor- claimed equitable set-off in the 
shape ofededuction: on account of the profits realised 
By the vendee d@ring his. period of possession : 
|| "Held; (1) that- the-suit was one under- Art. 97 of 
SéHAI of the Limitation Act for money paid upon an 
existing consideration: which afterwards failed ; 
*/9)-that the claim for profits was nota cross-claim 
` arising-oyt of the same transaction such. as.could: be 
déseribed as ‘aclaim@o an ‘equitable set-off and, 
therefore, could not be allowed. A Figen ta 
‘he test of liability of. à Hindu son for an illegal 
ae mitte 
ait ose fot which the fathér's act was committed than 
thë tegality of the act itself. h ea. 3 
Where. såle- made by a-Hindu was. set aside as 
péing without family jecessity and the vendee being 
7 deprived ‘of possession: sued to recover the purchase- 
a money bY proceeding against the family property-in 
~" the hands -of the só of the -vendor who had been 
propght on the sec rd as the legal representative of 
his father, who died during pendency of the suit : 
Held, that thes proper de¢ree-to. pass would bea 
. decreg against the -son as the legal representative:of 
i: pis father and fapable of execution against-him so 


gi 
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d'by his father would rather be the- 


“Hoa | 


Set-ofi—conéld, 
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far as he held property which was liable to attachment 
under the Hindu Law for his father’s debts. O Karru 
Mat v. PARTAB Sineu, A. I. R.1926 Oudh 301 - 
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Specific performance—Option to obtain property ` 


on payment of certain sum within period mentioned, - 


nature of—Consideration, absence of—Offer, owhe- 
ther can ve accepted after death of party. to whom 
offer is made. . i 
Defendants’ predecessor agreed with the*plaintifis’ 
predecessors that the latter could, within, a. period of 
ten yearsfrom the date of the agreement, tender a 
certain sum of money and demand .conveyance of 
certain property from the, former. In.‘a suit fer 


specific performance of the agreement by the plaintiffs — 


against the defendants: : 


Held, (1) that if the agreement was to be treated.as ; 


4 contract it was-unenforceble as- being. without. con- 
sideration ; . : : eor o oore 

(2) that if the agreement amounted -to a mere offer, 
not having been accepted: by the persons to whom`ik 
was made ïa their lifetime, it could not-be accepted: 
by their, successors-inzinterest after: their death, and 
was not, therefore, capable of being stied pón: „E 
Doma Toma Rumav v. NATHU | Farsta Kursu, 27-Bom. 
L. R. 249; A. I.R 1925 Bom. 431 - too Te DG 
Specific Relief Act (| of 1877), 5: 9—Decree ‘for 

possession—Execution of decree—Obstruction. See 

C. P. O., 1908, O. XXI, R.97 ` 61 


S. 9-—Tenant, dispossession of—Summary . 


- suit by landlord against trespasser, maintainability- 


` of —Revision—Interference by “High Court—Civil 
Procedure Code (Act V of 1908), s. 115. ; i 


A plaintiff who seeks possession summarily. under: 


s.9 of the Specific Relief Act must show that at the 


date of the suit he is entitled to such relief“ A’ | 
landlord, therefore, cannot bring a suit in: ejectment:’ 
“under this section where his tenant has been dis- 


possessed by a third party. - a Si 

The High Court will not ordinarily interfere'by way 
of revision with a decree under s.9 of the Specific 
Relief Act. Where, however, the yemedy under: the 
section is clear, the parties will noty necessarily be 
driven to another suit. M VEERASWAMI MUDALI v. 


VENKATACHALA Mupatl, 22 L, W. 448; (1925) M. W.N, 

20 . 
~SS,27 (c), 18 (b)—Suit for specific per- ` 
sell—Vendor, impeaching ` ` 


763; A I. R. 1926 Mad. 18: 50 M. L. J. 102 





formance—Contract to 


morigage by, predecessor-in-title—M ortgagee, whether * 


proper part}. 


‘The general rule is that in a suit for the specific per- 4 


formance of a coutract to sell, persons who do: not. 
claim under the parties to the contract and are 


- strangers to it or persons claiming adversely’ to both 


the parties, ought not to be made parties.” - 


A pérson’ setting up a mortgage in: his favour ` 


executed by the predecessor-in-title of a vender, who 
impeaches it as: being a sham transaction and with- 


out consideration, is, however, a person -whose title - 


could be displaced by the vendor and against.whom, 


therefore, the contract to sell could: under 's. 27 (e) of * 


the Specific Relief Act be specifically enforced. 
such @,case the just and proper course would be ‘to. 
implead dlso-as party to the suit the person who claims 


` tobe a-mortgagee'and to adjudicate on all the ques- 
- tionsin the suit itself so as to enable the purchaser to'' ~ 
be free from: all future risk and liability. MMAYAPPA `’ 
CHETTIAR w. KOLANDAIVELU OHETTIAR, (1926) arg z 


459; A. I. R1926 Mad. 597 4 : 
a Si 4.2—Creation of evidence—-Right to sue; 


Vel. 93) 
e a 
Specific Rellef Act -coneld. 


~ Wherever evidence is being created which might 
ultimately result in disturbing the title of the plaint- 
iff, he has a cause of action to sue under section 42, 
a Specific Relief Act. L BHAGAT SINGH v. Matura, A.I 
R. 1926 Lah. 275 . 982 
o————. SS, 54, 55. See 0. P. O., 1908, O. XXXIX, 
` pe. 1,2 e 259 


Stamp Act (Il of 1899), s. 2 (21)—Letter em- 
< powering to sell land—Power-of-attorney. 

, A letter empowering a person to sell the land is 
not a power-of-attorney as defined in the Stamp Act 
unless it empowers him to sellthe land in the name 
ofthe writer of the letter. L Kara KHAN v. NATHU 
Kuan, A. I. R. 1926 Lah. 229 ° 990 
s. 35, Sch. I, Art. 1—Unstamped document— 
. Acknowledgment, whether evidence of debt—Oral 
. evidence. 

Whether an acknowledgment of a debt was execut- 
ed in order to supply evidence of such debt or was 
a mere note or extract of accounts cannot be decided 
on the terms of documentalone. Therefore, if such 
document is unstamped it cannot be held to be in- 
admissible in evidence without taking oral evidence 
‘as to the purpose for which it was executed. M Rama- 
SWAMI AIYANGARV. T., RAGHAVA AIYANGAR, (1926) M W. 
N. 118 1046 


‘Succession Act (Xof 1865), ss. 101,103. See 
~ Bisxpv Law— WILL 289 


Succession Certificate Act (VII of 1889), s. 25 
-Decision under Act, whether operates as res 
judicata. h 
A decigion arrived at under the Succession Certifi- 

.cate Act upon a question of right between the parties 

„does not, by virtue of the provision contained in s. 25 

„of the Act, operate to bar the trial of the same ques- 

‘tion in any suit between the same parties. L MURLI 

-Das v. Acuyt Das, 5 L. 105; A. I. R. 1924 Lah. 493 


: 138 
Sults Valuation Act (VII Of 1887), $. 3—Local 
~ Rules. Wee PRE-EMPTION SUIT 986 
———-— S, & See Court Fees Act, 1870, 8.7 wa 





“ Surety, release of—Mistonduct of party. f 
` A surety to the Court for a party to the suit under- 
‘taking to discharge a certain obligation in the event 
of the suit being decided in a certain manner is not 
` entitled to be discharged from his obligation under 
` the surety bond on account of any alleged misconduct 
+ of such party, whatever remedy the surety may have 
| against the party himself. M Srinivasa OHETTI v. 
| CHENNA CHETTI, 23 L. W. 705 251 


Transfer of case. See Or. P. O., 1898, ss. 526 to 
* 0528 
Transfer of Property Act (IV of 1882), s, 6 (@)— 
© “Mere right to sue,” what is—School Committee, 
transfer by, of school and assets to another Committee 
« Debt due to first Committee on account--Suit to 
:  Fecover by second Committee, maintainability of— 
. Right on assignment, whether mere right to sue. 
. Where a certain sum of money is due from a person, 
hat sum is recoverable by an assignee on assignment; 
and if it is to be ascertained only on taking accounts, 
“ it might be that the right to take the account may not 
be assignable; but where the allegation is that the 
` defendant is in possession of funds belonging to a 
person or that the defendant is accountable for a defi- 
. jite sum of money toa person, sucha claim is trans- 
. ferable, In such a case the right to recover the money 
e 
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Transfer of Property Act—contd. Nts 


isnot a “mere right to sue" within tke meaning of 
s. 6 (e) of the Transfer of Property Act. : 

The Committee ofa school registered under .thé 
Societies Registration Act transferred to another Com- 
mittee the institution and all its properties moveable 
and imnioveable and-delivered possession thereof. 
In a suit by the Secretary -of the second Committee 
against a person for recorery of money due to the 
first Committee of the school in the matter of wrong- 
ful rendering of accounts in respect of certain funds 
of the school: . i 

Held, (1) that the right of the first Committee to sue 
for and recover any amount due tothat Committee did 
pass to the second Committee and the plaintiff was, 
therefore, entitled to bring a suit and it was immate- 
rial that the specific debt was not mentioned in the 
schedule to the deed of transfer; 

(2) that what was transferred was not a meré 
right to sue but the debt that was due by the defend- 
ant to the first Committee and, therefore, the transfor 
did not offend against s. 6 (e) of the Transfer of 
Property Act. M ApDEPALLI VENKATA GARUNADHA 2, 
AKELLA Kesaw Ramrfu, 50M. L. J. 54; 23 L. W. 314: 
(1926) M. W. N. 149 & 450; A. L R. 1926 Mad. 417 973 


S. 14——Perpetuities, rulg against—Transfer 
on extinction of descendants. 

A transfer of property in favour of another, to take 
effect on the extinction af the transferor's line of male 
descendants, is against the law of perpetuities and 
cannot be given effect to. A Ram Newaz v. Nanxoo, A. 
I. R. 1926 All. 283 401 
——— 8.40. See TRANSFER or PROPERTY Act, 1882, 

s. 100 ` . 348 
———— sS, 43, application of—Transfer by revers 

sioner—Knowledge of transferee. Ni 

A mortgagee from a person who has, on the date 
of mortgage, only a reversionary interest in the ro- 
perty mortgaged, does not, ‘if heis aware of mortga~ 
gor’s true interest in the pSperty, acquire any right 
in the property on the death of the life-estate-holder, ee 

It is only when a transferee is led into the belief of 
absolute title on the part of the transferor and acts 
on the representation of the ¢yensferor, thaf he ts 
entitled under s. 43, Transfer of Property Act, to take 
advantage of the fact that the°transfefor later on 
becomes the owner of the property. If that were not 
so 58. 6 and 43 of the Act would conflict, A MULRAS p 
v. Innar SINGH, A. I. R. 1926 All. 102; 48 4. 150 471 £ 


———— S. 53—Limitation Aet (IX of 1908), Sch I, 
Art. 120—Fraudulent alienction—Suit by creditors 
—Nature of suit—Individual creditors, right of—~ 
Limitation—Starting point. s 
A suit under s. 53, Trafisfer of Property Act, to set 

aside a fraudulens alienation by a debtor is governed 

by Art. 120 of Sch. I to the Limitation Acte 

The right of suit under s. 53,"Transfer of Property 
Act, is an individual right which each creditor has, 
although if one creditor obtains a decree in a suit 
under 6, 53 that decree accrues to the benefit of the 
other creditors as well. e ; 

Per Venkatasubba Rao, J.— The right to sue under 
8. 53, Transfer of Property Act, accrues when a creditor 
exercises his option of avoig¢ing a fraudulent alienati 
and the starting point of limittion for a suit by him, 
therefore, is the date when he exercises this option. 

Per Madhavan Nair, J.—The starting point for 
limitation for a suit under s. 53, Transfey pf Property 
Act, is not the date on which thescreditor exercises the ® 


option to avoid the transfer, but itis the date gy 


. 
s = . 
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which the cireumstances entitling the creditor to have 
the’ transfer avoided, first become known to him. 
M Guntur NARASIMHAM V. NYAPATI NARAYANARAO GARU, 





22 L. W. 592; A. I. R. 1926 Mad. 66 405 
s. 54, ; 

See MUHAMMADAN Law—Dower 265 

See PRE-EMPTION ° 757 

See Reatstration Acr, 1908, 5. 17 + 527 





-— 8.54-——-Sale—Delivery of possession—Pro- 
perty already in possession cf vendee. 

In the’case of an unregistered sale of property of 
rupees less than one hundred in value it is sufficient 
delivery of possession under s. 54, Transfer of Pro- 
perty Act, that the property is already in the posses- 
sion of the vendee. A Ram Nata SINGH v. GAJADHAR 
Lat, A. I. R. 1926 All. 300 478 


s. 55—Vendor and purchaser--Defect in 
title, whether “material defect’~-Fraudulent con- 
cealment of defect—Possession, failure to give—Sale, 
whether can be cancelled, 

A defect in title is a “material defect" within 
the meaning of those words as used in s. %5 of the 
Transfer of Property Act. 

Where a vendor-ef immoveahle property fails to 
disclose to the purchaser a defect in the title which 
the latter could not have himself discovered, or fails 
to deliver possession of the property sold to the pur- 
chaser, the latter is entitled to cancel the sale and 
to sue to recover the purchase-money paid by him 
together with the incidental expenses incurred by 
him. R MAHOMED Srppiq v. Likan SHoo, A. I. R. 1925 
Rang. 372; 4 Bur. L. J. 154 766 


m & 59-—Mortgage—Improper  attestation— 
Bond, if admissible as one for money. 

à niortgage-bond for a sum below Rs. 100 is not 

* admissible in evidence when it is not legally attested. 
A mortgage-bond which‘cannot be proved as such 

e can be admitted in evidence as a simple bond for 
payment of money. G DHANA MOMAMMED v., NASTULLA 

. Morta, A. I. R. 1926 Cal.637 948 
——_*— 8,65 (€)+Mortguge—Morigagee empowered to 
obtain possession ef portion of mortgaged property on 
payment? of certain amount to third person— 

Possession obtained on payment of larger amount-— 

Mortgagor,*whethere liable for excess amount paid— 

.- -p Interests covenant providing for payment of, up to 
certain date—Mortgagee, whether entitled to interest 
after date fixed. 

Where a mortgage-deed empowers the mortgagee 
to obtain possession of a portion of the mortgaged 
property froma third person on payment of a certain 
sum of money, and the moftgagee, in order to obtain 
possession of the property, is c@mpelled to pay a 
larger amount of money than is mentioned in the 
mortgage-deed, the mortgagor is bound to bear the 
whole of the expenses incurred by the mortgagee in 
obtaining possession of such property. 

Where a mortgage-deed expressly provides that 
interest shall not be payaBle to the mortgagee after a 
certain date, the mortgagee is not entitled to interest 
after such date, O GAURI SHANKAR v. BHAIRON PERSHAD, 

e A. I. R. 1926 Oudh 207 8 17 
S. 74. See BIMITATION Act, 1908, Scs. I, ART. 

132 - . 118 
~- $8. 91, 83-—-Contract to sell— Vendee, whether 
entitle@l'to deposit mortgage-money in Court. 

A person who Has merely obtained in his favour 
San agreement to séll property cannot file a suit for 
redemption of a mortgage on it and is, therefore, not 
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entitled to deposit in Court the mortgage-money under 
s. 63, Transfer of Property Act. M Mayarra CHETNAR 
y. KOoLANDAIVELU CHETTIAR, (1926) M. W. N. 459; A. I 
R. 1926 Mad. 597 715 
———— 8. 95—Limitation Act (IX of 1908), Sch. T, 

Arts, 115, 120, 132—Decree for arrears of mgin- 

tenance charged on immoveable property—Decree 

paid off by one of several judgment-debtors—Charge 

—Suit to enforce charge—Limitation, commence- 

ment of—Interest, whether can be recovered—Charge, 

whether can be enforced against bona fide purchaser 
for value. 

The provisions of 8. 95 of the Transfer of Property 
Act are not confindd to usufructuary mortgages where 
the mortgagee obtains possession, but the words as te 
possession are to be read ag applying to cases where it 
is possible from the nature of the mortgage to obtain 
possession, 

Where in order to avoid the sale of certain property 
charged with the payment of a maintenance allow- 
ance, one of the judgment-debtors against whom the 
decree for arrears of maintenance has been obtained 
pays off the decree, he obtains a charge on the pro- 
perty in respect of the amount of the shares of 
the other judgment-debtors which they were liable to 
pay under the decree. A suit to enforce such a charge 
is governed by Art. 132 of Sch. I to the Limitation 
Act and the period of limitation begins to run from 
the date ofthe payment by the plaintiff. So’ far, 
however, as a claim to interest on the amount paid 
by the plaintiff on behalf of the defendants is con- 
cerned, the claim would be governed by Art. 115 of 
Sch. I to the Limitation Act and not by Art. 120 and 
interest would be recoverable only for three years, 

Such a charge cannot, however, be enforced as 
against an auction-purchaser who has purchased the 
property in good faith for value without notice, O 
QAMAR JAHAN Becas v, Munney Mirza, 12 0.1L J. 313: 


a 





20. W. N. 413; A. I. R. 1925 Oudh 613 a 559 
J s.100—Charge, oral, legality of Bou fide 
purchaser for value, whether affected. i 

A charge may be created orally in India. If it ig 


in writing the document creating it must be registered, 

A charge cannot be enforced against a bena fide 
purchaser for value and the absence of the publicity 
which is secured by registration cannot in the case 
of an oral charge*prejudice the right of third parties 
dealing with the property for value in good faith, 
N Anman Baie v. MopeL MILL NAGPUR, Lp, A. I. R. 
1926 Nag. 262 25 


s. 100—Landlord and tenant—Lien for 


e 


rent over produce—Mortgage of crops—Mortgagee . 


taking with notice, effect of. 

A person who accepts a mortgage over standing 
crops from a tenant with notice that the landlord has 
a lien over the crops for the payment of rent, takes 
subject to such lien. 

It isthe usual practice in Burma for landlords to 
have a lien over the paddy reaped by the tefants 
over their lands. R Mause HAN v. Ko On, A. L R. 
1925 Rang. 366; 4 Bur. L. J. 180 688 


ss.100, 40—Charge created by decree— 





Enforcement against transferee for value without . 


notice, ` . 

The general rule is that where the owner of pro- 
perty creates successive rights by different transactions 
entered into at different times, the rights will, in the 
absence of special circumstances, take effect in order 
of priority. The rule laid down in s. 40 of the Trang. 

` : 


. and to open cupboards therein in exchange for a` 
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fer of'Property Act that a right arising out of contract 
‘and not amounting to .an interest or an easement, 
cannot be enforced against a transferee for value with- 
out notice has no application toan obligation creating 
a charge upon property. . 

A charge created by a,decree is enforceable against 
atransfres for value without notice, A- MAHADEO 
PRASAD v. ANANDI Lian, 22 A.I. J. 887; L. R. 5 A. 749 
Civ.; A. I. R. 1925 All. 60; 47 A. 90 348 


8.105. See PROVINOIAL SMALL CAUSE COURTS 

Acr, 1887, Sex. 11, ox. (8) 683 

~ $.118—-Transfer of piece of land in lieu 

of grant of right of easement—Registered deed, 
whether necessary, 

A transaction by which a person agrees to permit 

-ahother to. rest the beams ofa structure on his wall 








piece of land of the value of less than Rs. 100 need 
not be in writing registered, where each party has 
delivered possession to the other. . 
Thé grant of an easement is not a. transfer o 
ownership of immoveable 
Konparya v. Yanpru VEERANNA, A. I. R. 1926 Mad. 543 
672 
The provision of the Transfer of Property Act 
that a valid gift can only: be made bya registered 
deed does not apply tothe Punjab, L Faren MUHAM- 
MAD v: Mirka, A. £. R. 1926 Lah. 286 479 


“Trust, relijious—Pro-mote by trustees—Trust pro- 
gery, liability of. 
. „Where the uralars of & devaswom execute a pro- 
missory note in their capacity as uralars reciting 
therein. that the amount borrowed is due to the payee 
froin the devaswom, the payee is entitled to proceed 
against the property of the devaswom on proof of 
existence `of nagessity for the loan. M SUBRAMANIAM 
Patrer v. VELU WAT, 49 M. L. J. 717; 22 L. W. 749; 


(1926) M. W. N? 36; A. I. R. 1926 Mad. 249 481 
- Trustee, 
See O. P. O., 1908, s. 2 (11) 
See O. P. O., 1908, O. XXII, g. 10 520 


~ Debt, incurring of, by trustee—Suit: after 
cedsing to be trustee—Proper decree. 
Where a trustee incurs a debt without charging 
the trust properties, there isa presumption that the 


” creditor lent the monéy on his personal credit. 


Tn a-suit by a plaintiff for recovery of money due 
for fireworks supplied to the defendant as trustee of 
JA temple, the defendant is personally liable, even 
though on the diate of suit he has ceased to be a 
tristea. M NARAYANASWAMI PILLAI v. GOPALAKRISHNA 
Narpu? (1925) M. W. N. 780; 22L. W. 618; A. I. R. 
1926 Mad. 112; 50 M. L, J. 48 483 
Trusts-Act (It of 1882), ss. 5, 6—Trust funds lent 

tomerchant—Merchant, whether trustee— Insolvency 

‘of merchant—-Trust, position of. - 

Where a trùstee of a charitable fund lends the 
trust funds toa merchant, the latter does not hold 
the funds as a trustee and if he happens to become an 
insolvent, the trust must rank as an ordinary creditor 


- of the insolvent in the insolyency proceedings. S In re 


LALOHAND Dzvomat, A. I. R. 1925-Sind 259 1016 


-S 88-Trust, acceptance of-—Repudiation 
by trustee, 





r- Avperson who accepts a trust and acts upon it is 


estopped from afterwards disputing it and cannot 
. 


. . 
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bring a suit in his personal capacity in derogation of 
the trust. 

Nor can he in suce a suit claim to recoup himself 
what he has spent for the benefit of the trust. M 
PAzHANIANDY TARAKAN v. MURUKAPPA TARAKAN, 23 B W. 
16; 50 M. L. J. 49; A. I. R. 1926 Mad. 367 724, 


tU. P. Exclse Act (IV of 1910), 8, 10 (2) (f). Sée'Cr. 
P. C., 1898, s. 197 (1) 857 
8. 53-—Criminal Procedure Code(Act V of 
1898), 3. 108—Search, irregular—Convistion, legality 

of. 
An irregularity in the search does not render illegal 
the conviction of a person who is found in possession 
ofan excisable article on such search. A ABDUAL 
Hariz Kuan v. Emperor, L. R.6 A. 203 Or; 24 A.L J, 


173: 27 Cr. L. J. 265; A. I. R. 1926 All, 188 444 
U. P. General Clauses Act (lof 190), 3, 4. See 
Incomz Tax Act, 1922, 5.66 e `. © 25:7 


U, P. Land Revenue Act (II! of 1901), 3. 39 (2)— 
Joint holding—Partitign, suit for, whether maintain- 
able. e °* : | 
Section 39 (2) of the U. P. Land Revenue Act does 

not mean that no division of a tenangy holding held 

by two or more tenants should be efiected. It merely 
says that if such a partition has been arrived at and 
the distribution of land hgs taken place, it shall not 
be recorded in the revenue papers until the consent 
of the land-holder has been obtained. The section ia 
no bar toa claim by one of several joint tenants to 
get his share in a cultivatory holding divided by 

means of a partition suit filed in a Civil Court. Q 

KARINGAN v. Harmar Dov, 3 O. W. N. 58; 13 O. ro 

53 ec í 


ss. 110, 111, 11 3—Partition proceeding— 


Objection filed after expiry of period fixed, whether e 


can be entertained. ; Lf : 

Where an objection is filed in® a partition proceed- 
ing after the expiry of the time fixed for filing ob- 
jections in a proclamafion made under s. 110 of the 
U.P. Land Revenue Act, but before the Court has 
taken any steps under s. 113 of “the ect, the Court is 
not precluded from dealing with the ebjection, and if 
it decides it, the dedision will be taken to bb under 
s. 111. O Rupan SINGH v. KALKA SINGH, A. z R- 1926 
Oudh 309 - e 903 
U, P. Municipalities Act (Il of 1916), 88. 118, 173 i 

185, 186, 307—Sanction to erect chabutra—Notice 

prohibiting stone brackets to support chabutra, 

disregard of —Offence. 

Where.a sanction to erect a chabutra does not 
limit the discretion of the byjlder to built jt in any 
particularform, it is open tohim to eréct stoné brackets 
for supporting the new chabutra and his refusal tostop 
the erection of the brackets on a notice heing served 
on him under s. 186 of thé U. P. Municipalities Act 
does not make him criminalty liable. A Ram SARUP v, 
Eprror, 24 A. L. J. 163; A. I. R. 1926 "All. 122; 27 Or, 
L. J. 250; 48 A. 230 426 


U, P. Village Panchayat Act (VI of 1920), 38, Sh 


32. See Cr. P. O., 1898, s. 439 
——— $. 72. See Ce. P.C, 1898, s58. 133 to es 


e 
Usurious Loans Act (X of 1918), ss. 2 (3), 3— 
Suit to redeem pledged ornamentssInterest, high 
rate of —Relief, whether cam be granted. io. 
A suit by a debtor to redeem cerfain ornaménts 
pledged by him with the defendant does hot- fall 
within the purview of s. 2193). of the Usurjous Lodns 


653050 B. 107. 
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Act, and s. 3 of the Act has, therefore, no application 
to such a case. B OHUNILAL MOKAMDAS MARWADI V. 
CHRISTOPHER, 27 Bom. L. R., 1464, A. I. R. 1926 oon 


Vakalatnama, defective, appeal filed  with— 
Subsequent filing of valid vakalatnama, effect of, 
—Secretary, Municipal Committee signing vakalat- 
nama—Ratification by President, effect of— 
Extension of time.. 

There ig no authority for the proposition that 


‘because once a vakalatnama has not been objected to, 


it is good for all purposes and that an appeal filed 
with that defective vakalatnama is properly filed. 


_Nor does anew power-of-attorney validate an appeal 


so far as the time for filing an appeal is concerned. 
But in these matters a Court should not be too meti- 
culous espéfielly, when a person on whose behalf 
the appeal was filed has accepted or ratified the action 
of the pergon who filed the appeal on his behalf. 
Therefore, where a Municipal Committee or its 


` President hag endorsed theeaction of the Secretary in 
a 


signing the dakalatnama. for filing an afpeal on behalf 
of the Municipal Committee, and the opposite party has 
not objected t@¢he vakalatnama as originally filed in 
the suit, it should be considered that the Secretary 
was empowered by the Municipal Committee or its 
President to instruct the’Pleader and had authority to 
sign the vakalatnama on behalf of Municipal Com- 
mittee. 

Under theabove mentioned circumstances, provisions 
of s. 5ofthe Limitation Act may also be invoked, if 


` necessary, for extending the time for filing the appeal. 


“L ALLAH BAKHSH v. 
"1926 Lah. 223 $ 


‘Vendor and purchaser—Co-purchasers—Excess 
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price paid by one-Possession, suit for, by other— 

Decree condition&l on payment of balance due— 
` Court, jurisdiction of. 

If one of two co-purchasers of a property has paid 

ore than his portion of the purchase-money, the 
ourt, in a sug for” possession of his share by the 
other purchager, can order that he must pay his 


` portidh of the purchase-emoney in default, before 


» 1926 


recoverjng possession. MÌ POORANALINGAM SERVAI V. 
Veenayi, 22 L. @V. 782; (1926) M. W.N. 114; A.I. R. 
ad. 186 ' - 1055 


` ~ Covenant of indemnity against loss—Pre- 


emption decree—Vendor's liability. 

A vendor who by virtue of a clause in the sale- 
deed takes upon himself to recoup any loss incurred 
by the‘vendee in consequence of any suit (“kisi qism 


ka dawa”) by anybody in gelation to the property ` 


botd, is bound to make good the loss on the vendee 
losing his land on a preemption decree being passed 
against him. L Sıra Ram v. Nanak CHAND, A., LR. 
1926 Lah. 182 d 313 


> Knowledge of defective title—Wiljul default— 

Breach of contraciDamages. 
- Where a vendor contracts to sell property to which 
te knows that his title is defective, and there is a 
breach of the cgnti&ict on his part, the conduct of the 
véndor is equivalent to wilful default, and he is 
liable to pay damages accerding to the ordinary rule, 
4. e. the difference between the contract price and the 
matket price,of the property at the date of the breach, 
although there may be cases in which it may be found 





. that there was an. implies contract that in the event of 


the title proving to be defective without any default of 
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the vendor, he should not be liable to pay damages 
according to the ordinary rule. B VALLABHDAS TULSI- 


` pasv. Nacarpas JUTHABHAI, 23 Bom, L. R.1213 143 


—— Sale of goods-—-Wrongful repudiation “by 
buyer—-Vendor's suit for damages—Vendor's ability 
to deliver goods, question of—Damages, measere of— 
Deposit with vendor, whether forfeited—Vendeé, 
rights of. , É 
Ina suitfor damages bya vendor for’ wrongful 

repydiation of goods, he caunot be defeated merely 

by its being shown that after repudiation by the” 
buyer, he had not the goods to implement the contract 
actually in hiss physical possession. The vendor can 
show that he could have supplied the goods contracted 
for either from the open market or from any. other 
source and in either cass he would be entitled to main- 
tain a suit for damages for wrongful repudiation. 

In such a case if the vendor has got a deposit from 
the vendee towards the contract, he is not entitled .to 
keep the whole amount of deposit irrespective of 
actual damages suffered. Where the actual damage 
suffered is less than the amount of deposit, the vendee 
is entitled to refund not only, of the amount of differ- 
ence between the tivo, but also to interest thereon. 


M MANEPALLI SATANARAYANAMURTHI vV. THOMMANDRA 
TRIKALAPPA, 50 M. L. J. 150; 23 L W. 396; (1926) M. W. 
N. 282; A. I. R. 1926 Mad. 410 962 


Water rights—Natural stream flowing into-tank— 
Permanent system of irrigation—Persons irrigating 
lands from tank, rights of. : 
A natural stream passing through a jungle area 

fell into a tank and then flowed out ina defined 
channel into a second tank, the water of which hdd 
been used by the plaintiff for more than 60 yeard 
for the irrigation of his lands. The outlet from the 
first tank had fallen into disrepair several years ago 
and the Government then propos to repair the 
breach in such a manner as to stop the flow of the 
water from the first tank into fhg channel ‘whith 
conducted the water into the secon@ank from which 
the plaintiff had been irrigating His lands ; 

Held, (1) that the channel system of the two tanka 
having formed a permanent feature of the irrigation 
system of the country and not being intended to be 
temporary and the plaintiff having utilized water for 
the use of his fields for more than 60 years, he’ was 
entitled to the continuance of that flow into the second 
tank; . : -3 

(2) that the Government were entitled to repair 
the breach in the outlet from the first tank inasmuch 
as there was nothing to show that in spite -of the 
lapse of many years since the date of the breach, the 
Government had at any time abandoned thg idea of 
restoring the breach or that ‘they intended the étate 
of disrepair to be permanent ; eae Se 

(3) that the repairs must, however, be carried qué 
in such a manner as not to interfere with the usual 
supply of water necessary to irrigate theeplaintiff's 
lands from the second tank. M VEPURI Suppayya v, 
Sucrerary OF STATE FOR INDIA 


Will, execution of—Undue influence--Burden, of 
proof—Surrounding circumstances—Pardanashin 
lady— Probabilities of the case. . ; 


Ifa person impugns a Will on the ground that - 
was obtained by the exercise of undue influence 
excessive persuasion or moral coercion, itj. lies.upey 
him to establish it, . n Gee, ih a Sy 
= r A 


+ 
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A i ‘ tlesslyf 
ay act foolishly and’ even hear | 
h A ith toll comprehension of what he is doit, 
the Court will not interfere m Mie S 
“hi ‘tion. In such cases the decision 
P not upon suspicion, put upon legal groufs, 
estaglished by legal testimony. 
A Will execute: h ikana Mah 
oe. in lieu of services rendéred by devisee!l 
ra Ji nee and consistent with the probab ped 
of the case, must be upheld, Ọ BALDEO SING 5 . 
QULAB A . EAEN 
Undue influence—Disposing mind—Injence 
from surrounding circumstances. e 
In the absence of direct evidence as to the EEA 
sion of a disposing mind by a testator at the Ae 
making a Will, itis open to the Court to ae rom 
the surrounding circumstances of the case the 
of undue influence over the testator. 
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Where the Court is able to find that" a testator at 
the time of making a Will wasina very weak state 


“of health and was uhder the influence of persons who 


were benefited by the Will, the Will must be rejected 
as having béen executed ‘by the testator without a 
disposing mind. L Prag Devi v. NATHU Mat, 7 L, L. J. 
230 . 7 183 
WORDS AND PHRASES:— 
Bona fides, meaning of. |. 
A bona fide act is one done with due care and 
attention. L PURAN CHAND v. EMPEROR 991 
Girwl, meaning of. See Mortaacs 772 
Mallk, meaning of. See Custom—Succession 657 
To pre-empt, meaning of. See AGRA PRE-EMPTION » 


' Aor, 1922, s. 12 (3). 1 
Writ of certiorari. See Ma District 
MUNICIPALITIES Act,.1920, s. 13 ETO. w 818 
Zoroastrian temple. See RELIGIOUS ENDOWMENT 
. s 200. 
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